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Remarks to the Supreme Court’s Advisory Committee 

on the Utah Rules of Evidence 

January 14, 2019 

Hon. Judge Derek P. Pullan 

Fourth District Law Clerk Shelby M. Thurgood 

 

I. The Utah Supreme Court’s Directive 

On January 2, 2020, the Utah Supreme Court directed the Advisory Committee on the 

Utah Rules of Evidence to “consider the possibility of proposed amendments to rule 404(b) that 

may help advance the law” regarding the application of the Doctrine of Chances and the possible 

adoption of Rule 413 of the Federal Rules of Evidence. 

II. The Character Bar Generally 

 

1. Policy Behind the Character Bar 

a. “One of the oldest principles of Anglo-American law is that a person should not 

be judged strenuously by reference to the awesome spectre of his past life” but 

instead by whether the person committed the specific acts with which he was 

charged.  State v. Murphey, 2019 UT App 64, ¶ 46, (Harris, J., concurring), 

quoting, David P. Leonard, The New Wigmore: A Treatise on Evidence: Evidence 

of Other Misconduct and Similar Events §1.2, at 2 (2009).   In other words, the 

defendant “must be tried for what he did, not for who he is.”  United States v. 

Hodges, 770 F.2d 1475, 1479 (9
th

 Cir. 1985). 

 

2. Reasons for the Character Bar: 

a. Character evidence “weigh(s) too much with the jury” and so “overpersuade(s) 

them as to prejudge one with a bad general record and deny him a fair opportunity 

to defend against a particular charge.”  Michelson v. United States, 335 U.S. 469, 

476 (1948). 
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b. Evidence of the accused’s bad character may cause the jury to find him guilty on 

less than proof beyond a reasonable doubt, simply because acquitting him lets a 

bad person off. 

c. Evidence of the accused’s bad character may lead the jury to engage in 

preventative conviction—the defendant may not have committed the charged 

offense, but he has done or will do other bad things for which he should be 

punished. 

d. Character evidence lacks real probative value as to whether the accused 

committed the charged offense. 

i. People do not always act consistent with their character. 

ii. Character may be good at predicting conduct over time, but is less reliable 

in predicting conduct on a particular occasion. 

e. Shifting the jury’s focus to uncharged conduct causes confusion and waste of 

time. 

 

III. The Doctrine of Chances 

 

1. What is the Doctrine of Chances?  

a. The Doctrine of Chances is “a theory of logical relevance that rests on the 

objective improbability of the same rare misfortune [or false accusation] befalling 

one individual over and over.”  State v. Verde, 2012 UT 60, ¶ 47.  

b. “As the number of improbable occurrences increases, the probability of 

coincidence decreases, and the likelihood that the defendant committed one or 

more of the actions increases. An innocent person may be falsely accused or 

suffer an unfortunate accident, but when several independent accusations arise or 

multiple similar accidents occur, the objective probability that the accused 

innocently suffered such unfortunate coincidences decreases. At some point, the 

fortuitous coincidence becomes too abnormal, bizarre, implausible, unusual or 

objectively improbable to be believed.”  Id., at ¶ 49. 
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2. The Foundational Requirements to Admit Other Acts Under the Doctrine of Chances: 

a. Materiality 

b. Similarity 

c. Independence 

d. Frequency 

 

3. Impact of the Doctrine of Chances on the Character Bar: 

a. Without precise analysis, the Doctrine of Chances can be easily abused, 

eliminating the character evidence prohibition. 

b. “In theory, there is a distinction between character reasoning and the use of the 

doctrine of chances to establish the actus reus.  However, in practice the 

distinction can be a thin, difficult line for the jurors to draw. . . . [T]he lax 

application of the doctrine of chances can eviscerate the character prohibition. . . . 

[A]n actus reus is an essential element of each true crime.  If uncharged 

misconduct becomes routinely admissible to prove actus reus, there will be little 

left of the character evidence prohibition.”  Edward J. Imwinkelried, The Use of 

Evidence of an Accused’s Uncharged Misconduct to Prove Mens Rea:  The 

Doctrines Which Threaten to Engulf the Character Evidence Prohibition, 51 Ohio 

St. L. J. 575, 588 (1990). 

c.  “The [Doctrine of Chances] theory can be easily abused.  Intent is an essential 

element of every true crime.  Whenever the prosecutor has evidence of an 

uncharged crime similar to the charged offense, the prosecutor can attempt to 

invoke [the] doctrine of chances; the prosecutor can always argue that a similar 

uncharged crime triggers the doctrine of chances and is, therefore, logically 

relevant on a noncharacter theory both to disprove accident and thereby to prove 

mens rea.”  Id., at 595. 

 

 

 

 

 



Page 4 of 15 

 

4. Questions Raised by the Doctrine of Chances: 

 

a. Should the Rule 104(b) Conditional Relevance Standard be Elevated to Clear 

and Convincing Evidence? 

i. Given the complexities of the theory and the risk of prejudice in admitting 

acts of misconduct similar to the charged offense, should the proponent of 

other acts under a doctrine of chances theory be required to prove 

conditional relevance of those acts by clear and convincing evidence?   

ii. This would be a departure from current Utah law.  See, State v. Lucero, 

2014 UT 15, ¶ 19 (In the context of Rule 404(b), “similar act evidence is 

relevant only if the jury can reasonably conclude [by a preponderance of 

the evidence] that (1) the act occurred; and (2) the defendant was the 

actor.”), adopting holding in Huddleston v. United States, 485 U.S. 681 

(1988). 

 

b. Is the Probative Value of Other Acts Offered Under the Doctrine of Chances 

Likely to be Overstated? 

i. The frequent recurrence of similar unfortunate events or false accusations 

makes it more likely that one or more of those events were not the result 

of an accident or coincidence.  But it says nothing about whether the 

charged offense was an accident or coincidence.  One commentator 

concludes that this makes the other acts irrelevant.  See Andrea J. Garland, 

Beyond Probability, The Utah Supreme Court’s “Doctrine of Chances” in 

State v. Verde Encourages Admission of Irrelevant Evidence, 3 Utah J. 

Crim. L. 6 (2018).   

ii. But proof beyond a reasonable doubt does not require the prosecution to 

prove an event beyond every possible doubt, and not every piece of 

evidence must be a homerun.  The frequent recurrence of rare events or 

independent accusations does have some tendency to make it more likely 

that the charged offense is one in the series caused by the defendant.  This 

is all relevance requires.  U. R. Evid. 401.  While the nexus between 
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doctrine of chances evidence and the charged offense may be a tenuous 

one, this fact goes to the probative weight of the evidence and can be 

addressed when trial courts apply Rule 403. 

iii. The problem is that the limited probative value of doctrine of chances 

evidence is not intuitive, resulting in judges and jurors giving more weight 

to the evidence than it merits.  Doctrine of Chances reasoning does not 

eliminate random chance as the cause of the charged offense—all 

probabilities aside.  And this is not intuitively understood.  Id., at pp. 21, 

24-26.  For these reasons, amendments to Rule 404 must guard against 

overstating the inferences that can be drawn under the Doctrine of 

Chances.  Id. 

 

c. How Should the “Similarity” Analysis be Conducted? 

i. What degree of “similarity” is required under State v. Verde?   

1. The probability reasoning underpinning the doctrine of chances 

requires proof of similarity.  It is the similarity of rare events that 

makes their recurrence improbable.   

2. But the degree of similarity articulated in Verde is vague.  Is 

“rough similarity” enough, or is “significant similarity” required?  

Garland, at 10-13. 

ii. How should the serious risk of prejudice in admitting similar acts under a 

Doctrine of Chances theory be remedied? 

1. The Doctrine of Chances requires that the other acts be at least 

“roughly similar” to the charged offense.  It is the recurrence of the 

similar events that underlies the probability reasoning.   

2. But this similarity creates a very high risk that jurors will consider 

the other acts to draw conclusions about the defendant’s character 

and propensities.  This is especially true because the non-character 

reasoning at the heart of the doctrine of chances is difficult to 

understand, and curative instructions may be unlikely to cure this 

problem. 
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d. How Should the “Frequency” Analysis be Conducted? 

i. How should the rare event of misfortune be defined? 

1. Rule 404(b) should require the proponent of other acts evidence to 

clearly articulate the rare event of misfortune before those acts can 

be admitted under a Doctrine of Chances theory.  State v. Lane, 

2019 UT App 86, ¶ 43. 

ii. How should the “Typical Person” be defined?   

1. The “frequency” requirement requires the court to determine 

whether an unfortunate event or false accusation has occurred 

“more frequently than the typical person” endures such events or is 

falsely accused.   It is a mistake for the trial judge to rely on his or 

her intuition and life experience to define what is typical.  See, 

State v. Lane, 2019 UT App 86, ¶ 49, (Harris, J., concurring) 

(intuition level assessment of how often a person living near the 

homeless shelter would be involved in a fight requiring self-

defense was error).  See also, Garland, at 18-19 (noting that a 

person charged with any criminal offense is already atypical, and 

racial minorities “do not necessarily commit more crimes but are 

more apt to be arrested… than whites”). 

iii. When is statistical evidence of frequency required? 

1. When other acts are offered under a Doctrine of Chances theory to 

prove that the defendant committed the actus reus of the crime, the 

issue is the frequency of a particular type of loss such that 

statistical evidence is likely available and should be required.  

State v. Heath, 2019 UT App 186, ¶¶ 32-34. 

2. But when the other acts are offered to prove mens rea, the 

“relevant frequency is the incidence of the accused’s personal 

involvement in a type of event.”  Id., at ¶ 32.  In this circumstance, 

the court “is more likely to have to rely on [its] commons sense, 

and knowledge of human experience to determine the level of 
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frequency.  Id., at ¶ 33.  But see, State v. Lane, 2019 UT App 86, ¶ 

49 (Harris, J., concurring) (positing that statistical data should be 

required when other acts are offered under a doctrine of chances 

theory to prove that defendant did not act in self-defense). 

 

e. To Preserve the Character Bar, Should There be Strict Limits on the 

Purposes For Which Doctrine of Chances Evidence Can be Offered? 

i. Given the high risk that jurors will use evidence of other acts as evidence 

of the accused’s bad character, and the limited probative value of Doctrine 

of Chances reasoning, should the Doctrine of Chances be strictly limited 

to certain types of facts—i.e. to rebutting accident or mistake, or to 

proving the defendant’s knowledge?  See, Garland, at 26-27, citing, State 

v. Vuley, 70 A.3d 940 (Vt. 2013); State v. Lane, 2019 UT App 86, ¶ 39 

(Harris, J., concurring) (“where the defendant’s claim is that the event in 

question was an accident, the doctrine can apply to rebut that claim” 

because “propensity inferences do not pollute this type of probability 

reasoning”). 

ii. When the Doctrine of Chances is applied not to random events but instead 

to acts based on human volition, isn’t the theory just propensity reasoning 

dressed up in “probability” clothing?  See, State v. Lane, 2019 UT App 86, 

¶¶ 40-41 (Harris, J., concurring) (“In cases like this one, in which a 

defendant stands accused of a violent act but claims he acted in self-

defense, we may be less likely to believe the defendant’s claims if 

presented with evidence that he has made this claim before… But the 

reason we are less likely to credit the defendant’s claim in this context has 

little to do with probability and a lot to do with the easily draw inference 

that the defendant might be the type of person who commits violent acts”).  
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f. Should Probability Evidence be Admissible to Prove Who is Telling the 

Truth on a Particular Occasion? 

i. When other acts are offered under the Doctrine of Chances to rebut a 

claim of fabrication, probability reasoning is being used to determine who 

is telling the truth—and that is not permitted for very good reasons.  State 

v. Murphey, 2019 UT App. 64, ¶¶ 60-63, (Harris, J., concurring), citing, 

State v. Rammel, 721 P.2d 498, 501 (Utah 1986). 

ii. “Probabilities cannot conclusively establish that a single event did or did 

not occur and are particularly inappropriate when used to establish facts 

not susceptible to quantitative analysis, such as whether a particular 

individual is telling the truth.” Rammel, 721 P.2d at 501. 

 

g. Can Limiting Instructions Provide Comprehendible Guidance That Juries 

Will Follow?   

i. Given the complexity of Doctrine of Chances reasoning, can 

understandable limiting instructions be drafted, and will those instructions 

cure the high risk of prejudice? See, State v. Lane, 2019 UT App 86, ¶¶ 

43-44 (Harris, J., concurring) (calling out ineffective limiting instruction, 

and recommending both a positive and negative prong for any effective 

instruction). 

ii. The 404(b) jury instructions from State v. Heath, 151402675, could 

provide a starting point for such limiting instructions. 

 

IV. Adopting A Variant of Federal Rules of Evidence Rules 413-415 

 

1. Utah’s Drift Away From the Character Bar in Sexual Assault Cases.   

a) In Utah, propensity reasoning is already expressly allowed in child molestation 

cases under Rule 404(c).  

b) Propensity reasoning has polluted the Rule 404(b) analysis in other contexts 

where it is not expressly allowed, substantially undermining the character bar.  
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This began with the Utah Supreme Court’s decisions in State v. Nelson-

Waggoner, 2000 UT 59, and has persisted without abatement.   

c) The propensity reasoning is best illustrated in the Utah Court of Appeals recent 

decision in State v. Gasper, 2018 UT App 164.  Absent Doctrine of Chances 

reasoning, a “pattern of behavior that is distinctly similar” is the textbook 

definition of character evidence. 

i. Facts:  

1. Charged Crime: Gasper was charged with raping a teenage girl at a 

house party.  He repeatedly tried to get her to drink shots with him.  

She initially refused but eventually relented.  After drinking one 

shot, she immediately became nauseated and tired.  Gasper—a 

licensed massage therapist—offered to give her a massage.  Victim 

fell asleep with Gasper massaging her back.  She remembers being 

moved to the couch.  Victim awoke to realize that Gasper was 

raping her.  She had somehow been moved from the couch to a 

bedroom.  She left and reported the rape.  

2. Other Crime: The trial court admitted the testimony of Witness.  

Witness testified that she met Gasper for the first time in 2013 

when he came home with her brother.  Gasper touched her 

buttocks and offered to give her a massage.  At some point Gasper 

gave her an open beer, which she drank.  She immediately felt 

dizzy, sick, and tired.  She went to her room and did not awake 

until 4:00 pm the next day.  She was nude and had been raped.   

ii. Appeal:     

1. Gasper was convicted of the charged crime.  On appeal, he 

challenged the admissibility of the other crime. 

2. The Court ruled that the other crime was admissible to show lack 

of consent and intent.  The Court explained:  “Historically, 

evidence that a defendant raped others has been viewed solely as 

impermissible character evidence and has not been considered 

probative of whether a current victim was raped.  However, in 
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recent years, courts have admitted such bad acts evidence for the 

noncharacter purpose of proving the element of lack of consent in 

certain rape cases.”   

3. Turning to Gasper’s case, the Court ruled:  “The two incidents 

represent a pattern of behavior that is distinctively similar and 

therefore admissible to show intent . . . to engage in sexual activity 

without Victim’s consent.”  Id., at ¶ 21. Emphasis added. 

 

2. Possible Adoption of FRE Rule 413 

a) If Utah courts are already using propensity evidence in this context, shouldn’t we 

stop giving sanctimonious lip-service to the character bar and simply adopt a 

variation of Federal Rule of Evidence 413?  There are good reasons to refrain 

from this course of action. 

 

3. The History of FRE Rules 413-415. 

 

a) What do FRE Rules 413-415 do?    

i. The rules permit a party to introduce evidence of other acts of child 

molestation or sexual assault to prove that Defendant committed the 

charged offense (or acts in a civil case).  The rules permit the “character to 

conduct” inference expressly forbidden by Rule 404(a). 

   

b) How did FRE 413-415 become part of the Federal Rules of Evidence? 

i. The Violent Crime Control and Law Enforcement Act of 1994. 

1. In what came to be known as the Dole-Molinari amendment, the 

Act added Rules 413, 414 and 415 to the Federal Rules of 

Evidence.  The Act provided that the rules would take effect within 

150 days of the President signing the Act, unless the Judicial 

Conference made alternative recommendations.  If Congress failed 

to act on the Judicial Conferences alternative recommendations 

within 150 days, the rules would take effect as originally drafted. 



Page 11 of 15 

 

2. The Act by-passed the rules vetting process established by 

Congress in the Rules Enabling Act. The standard process is for 

rule amendments to originate in the Judicial Conference where 

they are subjected to careful scrutiny.  The amendments are then 

submitted to the U.S. Supreme Court for approval before being 

sent to Congress. 

 

ii. After Congress enacted The Violent Crime Control and Law Enforcement 

Act of 1994, the Judicial Conference determined to make 

recommendations to Congress.  The Judicial Conference sought 

recommendations from: 

1. Advisory Committee on the Federal Rules of Evidence 

2. Standing Committee on the Rules of Practice and Procedure 

3. Advisory Committee on the Federal Civil and Criminal Rules of 

Procedure. 

 

iii. Recommendations from the Advisory Committee on the Federal Rules of 

Evidence: 

1. The Committee solicited public comment on FRE Rules 413-415.  

The “overwhelming majority” of lawyers, judges, evidence 

professors, and organizations who responded were negative. 

a. Opposed:  11 lawyers, 56 evidence professors, 19 judges, 

and 12 organizations (including the ABA). 

b. Support:  0 lawyers, 3 evidence professors, 1 judge, and 3 

organizations. 

2. Reasons Given for Opposition to FRE Rules 413-415: 

a. The process circumvented the vetting required by the Rules 

Enabling Act. 

b. The Rules are Unconstitutional. 

i. Tension between Rule 412 (which bars admission 

of a victim’s other sexual behavior or sexual 
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predisposition) and Rules 413-415 (which admit 

evidence of the accused’s other sexual behavior to 

prove predisposition). 

ii. Due process rights demand that the accused be 

permitted to offer character evidence in rebuttal—

including sexual assaults committed by a third-party 

to prove that the third-party, not the accused, was 

the perpetrator.  

c. Insufficient empirical data on propensity 

d. Unfair 

e. Unnecessary 

f. Disparate impact on Native Americans 

g. Significant drafting problems. 

 

iv. Formal Resolution from the Advisory Committee on the Federal Rules of 

Evidence.  

1. In a formal resolution passed with only one dissenting vote (from 

the member from the Department of Justice), the Advisory 

Committee concluded:  “We believe with these commentators, that 

the existing Rules of Evidence are adequate to deal with the 

concerns expressed by members of Congress.  Furthermore, we are 

concerned that the enacted rules may work to diminish 

significantly the policies established by long standing rules and 

case law guarding against undue prejudice to persons accused in 

criminal cases and parties in civil cases.”    

 

v. The Advisory Committee Proposed amendments to improve FRE Rules 

413-415 if Congress chose to reject the Judicial Conference’s 

recommendation that the Rules were ill-advised: 

1. Create an exception to Rule 404(a). 
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2. Make the rules subject to other evidentiary rules, including Rule 

403. 

3. Consider specific factors to determine probative value. 

4. Avoid constitutional concerns by permitting rebuttal character 

evidence that might otherwise be barred. 

5. Amend Rule 405 to allow for this new method of introducing 

character evidence. 

6. Eliminate the creation of a rule of evidence for civil cases alone. 

 

vi. The Judicial Conference’s Report to Congress 

1. The Judicial Conference submitted its report to Congress within 

150 days.  For the same reasons the Standing and Advisory 

Committees opposed the new rules, the Judicial Conference “urged 

Congress to reconsider its decision on the policy questions 

underlying the new rules.” Report of the Judicial Conference on 

Admission of Character Evidence In Certain Sexual Misconduct 

Cases, 56 Crim. L. Rep. 19 (February 15, 1995). 

2. In making this recommendation, the Judicial Conference noted 

“the highly unusual unanimity of the members of the Standing and 

Advisory Committees, composed of more than 40 judges, 

practicing lawyers, and academicians, in taking the view that Rules 

413-415 are undesirable.  Indeed the only supporters of the Rules 

were representatives of the Department of Justice.”  Id. 

 

vii. Congress made no amendments and despite almost unanimous opposition 

by lawyers, judges, and evidence professors, FRE Rules 413-415 became 

the law. 
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V. Observations and Recommendations Regarding Amending Rule 404 or 

Adopting FRE 413-415. 

 

1. Rule 403 Balancing Provides Little Protection Against Prejudice In This Context. 

a) Proponents of the Violent Crime Control and Law Enforcement Act of 1994 

asserted that FRE 413-415 “allows, [but] does not mandate” admission of 

other acts to prove propensity in sexual assault and child molestation cases.
1
  

Rep. Molinari, 140 Cong. Rec. H5437-03, 1994 WL 374984. 

b) This has turned out to be a false promise.  When it comes to other crimes, 

wrongs, or acts, the prejudice Rule 403 guards against is the character to 

conduct inference.  Rules 413-415 expressly permit this inference.  With the 

primary risk of prejudice removed from the Rule 403 balance, it is the rare 

case in which probative value will be substantially outweighed by prejudicial 

risk. 

  

2.  Further Study Needed 

a. A study should be conducted to gather empirical evidence regarding the 

propensity of sex offenders to reoffend (as compared to other offenders). 

b. The Committee should consider whether other empirical data—including 

sexual assault statistics—is relevant to its work. 

 

3. Recommended Considerations: If the Court decides to refine the rules on the 

Doctrine of Chances or adopt a variation of Rule 413, consideration should be 

given to measures designed to guard against the clear risks of confusion and 

prejudice.  Such considerations include: 

a) Elevating the Rule 104(b) standard to clear and convincing evidence. 

 

                                                           
1
 See also, Rep. Kyl, 140 Cong. Rec. H5437-03, 1994 WL 374984  (judge “ought to have the 

discretion to admit the evidence. It is not automatic. . . . The trial court retains the total discretion 

to include or exclude this type of evidence.”); Sen. Hatch, 140 Cong. Rec. S12250-02, 1994 WL 

455051 (new rules “simply gives a presumption in favor of bringing it in.  The court still has the 

protective Rules of Evidence to keep it out if it is not fair.”). 
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b) Reversing Rule 403 balancing for admission, requiring the proponent to 

show that probative value substantially outweighs unfair prejudice. 

 

c) Requiring the proponent to articulate the inferential chain between other 

acts and a non-character purpose.  The proponent of other act evidence 

must do more than state a non-character purpose—she must also show that 

the underlying reasoning is not grounded in the character to conduct 

inference that Rule 404(a) forbids.   

 

d) Clarifying the level of similarity required to invoke the Doctrine of 

Chances. 

 

e) Limiting the purposes for which the Doctrine of Chances can be used. For 

example, limiting applicability to intent or lack of mistake. 

 

f) Requiring the proponent to clearly state the rare event that has been 

repeated. 

 

g) Clarifying the “frequency” analysis.  Who is the “typical person” and 

under what circumstances is statistical evidence of frequency required? 

 

h) Requiring that only prior convictions be admitted. 

 

i) Directing the development of clear limiting instructions for juries. 

 

j) Assessing the degree to which lifting the character bar will undermine the 

policies that drove adoption of Rule 412. And assessing how Rule 412 and 

Rule 413 would work in conjunction with or against each other. 

 

k) Avoiding the error of creating new rules when exceptions to the character 

bar are clearly at home in Rule 404. 
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BEYOND PROBABILITY:  THE UTAH SUPREME COURT’S “DOCTRINE OF CHANCES” 

IN STATE V. VERDE ENCOURAGES ADMISSION OF IRRELEVANT EVIDENCE  

 

by Andrea J. Garland
i
. 

 

 

I. Introduction 

 

 When a criminal defendant is in an unusual situation over and over, is that admissible as 

non-propensity evidence pursuant to Utah Rule of Evidence 404? Is it fair to share such claimed 

improbability with a jury? When can a prosecutor ask “What are the odds?” when trying to 

introduce a defendant’s prior alleged bad actions? Under what circumstances should a trial court 

admit such evidence?  

 The Utah Rules of Evidence exclude prior act evidence to prove a defendant has acted in 

conformity with bad character.
1
 However the Rules permit introducing such evidence to prove 

“motive, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident.”
2
  

Mr. James Verde was charged with child sexual abuse for putting his hand down the 

pants of N.H., a twelve year old boy, and fondling his genitals.
3
 At trial, N.H. testified that he 

met Mr. Verde in 2001 when Mr. Verde moved to his neighborhood.
4
 N.H. said Mr. Verde took 

him to a carnival and on subsequent occasions they played videogames or basketball at Mr. 

Verde’s home.
5
 In addition, Mr. Verde took N.H. ATV riding and paid him to do yard work.

6
 In 

                                                      
1 Utah R. of Evid. 404(a)(1) and (b)(1).  
2
 Utah R. of Evid. 404(b)(2). 

3
 State v. Verde, 2012 UT 60, ¶ 2, 269 P.3d 673, abrogated on other grounds, State v. Thornton, 2017 UT 9, ¶ 44, 

391 P.3d 1016, 1024 (holding trial courts need no longer conduct “scrupulous examination” of proffered 404(b) 

evidence). 
4
 Id., at ¶4. 

5
 Id. 

6
 Id. 



2 
 

2003, Mr. Verde sat N.H. on a couch, put his hand down N.H.’s pants, and “touched [his] penis 

and testicles.”
7
 

The trial court admitted evidence of two previous alleged uncharged sexual assaults as 

prior bad acts.
8
 J.T.S. testified he met Mr. Verde at age fifteen while working as a grocery 

bagger; Mr. Verde gave him sunglasses and invited him to play basketball.
9
 They met again, 

three years later, when Mr. Verde asked J.T.S. to come to his house so he could test drive a car 

J.T.S. was selling.
10

 J.T.S. was eighteen.
11

 When he went to Mr. Verde’s home, Mr. Verde pulled 

on his leg, refusing to let go, unbuttoned his jeans, and groped his genitals.
12

 M.A. testified he 

met Mr. Verde at a gym when he was eighteen.
13

 Mr. Verde invited M.A. to his house and then 

groped M.A.’s groin, “close enough to his genitals to arouse him.”
14

 Although Mr. Verde denied 

at trial any sexual contact with J.T.S., M.A., or N.H., the jury found him guilty of sexual abuse of 

a child.
15

 

On appeal, the Utah Court of Appeals affirmed Verde’s conviction, upholding the 

admission of the prior acts evidence under Utah Rule of Evidence 404(b).
16

 The Utah Supreme 

Court reversed. In doing so, the Court carefully analyzed both the materiality of the evidence and 

whether the evidence was more prejudicial than probative.
17

  

                                                      
7
 Verde, supra, note 3, ¶ 5. 

8
 Verde, supra, note 3, ¶ 1. 

9
 Verde, supra, note 3, ¶ 6. 

10
 Id. 

11
 Id. 

12
 Verde, supra, note 3, ¶ 7. 

13
 Verde, supra, note 3, ¶ 8. 

14 Id. 
15

 Verde, supra, note 3, ¶¶ 1, 10. 
16 Verde, supra, note 3, ¶ 11. 
17

 Verde, supra, note 3, ¶¶ 17-43. 
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The Court also introduced the “Doctrine of Chances” as a means of using probability 

principles to admit claimed prior act evidence. The Court stated that relevance can hinge on the 

“objective improbability of the same rare misfortune befalling one individual over and over” 

because “evidence of past misconduct may ‘tend to corroborate on a probability theory’ that a 

witness to a charged crime has not fabricated testimony because it is [un] likely . . . that [several] 

independent witnesses would concoct similar accusations.”
18

 The Court outlined the purpose and 

application of the Doctrine and set forth its four foundational requirements.
19

 Those requirements 

are materiality, similarity, independence, and frequency.
20

 The Court, though creating a new way 

for litigants to introduce evidence at trial, specifically disavowed any intention of expanding the 

admissibility of other crimes, wrongs, or acts under Rule 404(b). “[A]ny liberalizing trend 

toward greater admissibility of prior bad acts evidence may be accomplished through express 

amendments to our rules of evidence . . . an avenue that counsels against the distortion of the 

otherwise general rule against propensity inferences under rule 404(b).”
21  

The Court remanded the case for a new trial and directed the trial court to determine 

whether the other act evidence was admissible pursuant to the Doctrine of Chances.
22

 

This article critiques Verde’s Doctrine of Chances. First, it sets forth the Doctrine’s origin 

and evolution. Second, it points out three problems inherent in Verde’s formulation and 

application of the Doctrine. Lastly, it suggests possible proper applications of the Doctrine. 

  

  

                                                      
18

 Verde, supra, note 3, ¶ 47. 
19

 Verde, supra, note 3, ¶¶ 47-62. 
20

 Verde, supra, note 3, ¶¶ 57-61. 
21

 Verde, supra, note 3, ¶ 43. 
22

 Id. 
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II. The Origin and Evolution of the Doctrine of Chances 

Although State v. Verde introduced the Doctrine of Chances to Utah in 2012, it was 

already in use and recognized in other jurisdictions.
23

 Originally, courts appear to have used the 

term “doctrine of chances” as synonymous with chance or probability. The first such reference to 

the doctrine in the United States was in 1824, in a lawsuit concerning legal fees.
24

 The Supreme 

Court of Errors of Connecticut considered the defendant’s poverty at the time legal services were 

rendered to be irrelevant, pursuant to the “doctrine of chances,”
 
because the value of legal fees 

did not depend on the relative wealth of the parties.
25

 The first reference to the doctrine in a 

federal court case was in 1887, in Hopt v. People.
26

 The United States Supreme Court, in 

discussing proof beyond a reasonable doubt, referred to the “doctrine of chances” as being 

synonymous with probability,
27

 and quoting the Massachusetts Supreme Court, stated “it was not 

                                                      
23

 E.g., Umbaugh v. State, 463 S.W. 2d 634 (Ark. 1971), People v. Erving, 73 Cal. Rptr. 2d 815 (Cal. Ct. of App. 2
nd

 

1998); People v. Spoto, 795 P.2d 1314, 1318 (Colo. 1990) (disallowing doctrine of chances evidence because acts 

too dissimilar); Sutherland v. State, 849 So. 2d 1107 (Fla. 4
th
 App. 2003), State v. Vail, 150 So.3d 576 (La. App. 3d. 

Cir. 11/5/14) (upholding use of doctrine of chances in homicide trial where first two wives disappeared years 

before); State v. Silva, 134 A.2d 628 (Me. 1957), overruled on other grounds, State v. Brewer, 505 A.2d 774 (Me. 

1985); Wynn v. State, 718 A.2d 588 (Md. App. 1998) (declining to consider doctrine of chances because not 

preserved in trial court); People v. Mardlin, 790 N.W.2d 607, 612-620 (Mich. 2010) (describing doctrine of chances 

as “doctrine of objective improbability” finding in arson case past number of fires relevant to issue of whether 

current fire intentionally set); State v. McManus, 594 N.W. 2d 623, 630-32 (Neb. 1999) (declining to apply doctrine 

of chances on ground it requires assumption that defendant’s character never changes); People v. Ingram, 522 N.E. 

2d 439 (N.Y. App. 1988); State v. Lanier, 598 S.E. 2d 596 (N.C. App. 2004) (holding admissible per doctrine of 

chances evidence of defendant’s prior two husbands where deaths shared similar characteristics); State v. 

Armstrong, 793 N.W. 2d 6 (N.D. 2010); State v. Leistiko, 282 P.3d 857, 864-865 (Ore., 2012), Com. v. Boykin, 298 

A.2d 258 (Penn. 1972), Scott v. State, 720 S.W.2d 264 (Tex. App. 1986) (upholding doctrine of chances evidence of 

repeated touching of children’s genitals to rebut defendant’s claim of accident); State v. Vuley, 70 A.3d 940, 949 

(Vt. 2013); State v. Bustamante, 549 N.W. 2d 562, 576 (Wis. App. 1996); U.S. v. Tyndale, 56 M.J. 209 (U.S. Ct. 

App. For Armed Forces, 2001) (accepting doctrine of chances as viable theory that multiple similar acts are relevant 

if moving party can establish sufficient similarity); U.S. v. Tanguay, 982 F. Supp. 2d 119 (D. N.H. 2012); U.S. v. 

Cherry, 433 F.3d 698 (10
th

 Cir. 2005). This is a representative but by no means exhaustive list. State v. Verde has 

one of the more comprehensive discussions of the doctrine of chances.  
24

 Robbins v. Harvey, 5 Conn. 335, 342, 1824 WL 74 (Conn. Sup. Ct. Err. 1824).  
25

 Id. at 340. See also, Dawson v. Dawson, 16 N.C. 93, 102, 1827 WL 346 (N.C. 1827) (Hall, J. concurring, likening 

“doctrine of chances” to a lottery); Chezum v. Kreighbaum, 32 P. 109 (Wash. 1892), Dunbar, J., dissenting; State v. 

Takis, 28 S.E. 2d 679 (S.C. 1944). 
26

 Hopt v. People, 120 U.S. 430, 7 S.Ct. 614 (1887), quoting Commonwealth v. Webster, 59 Mass. 295, 1850 WL 

2988 (Mass. 1850) (abrogated, Com. v. Russell, 23 N.E. 3d 867 (Mass. 2015)). 
27

 Id. 
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sufficient to establish a probability, though a strong one arising from the doctrine of chances, that 

the fact charged against the prisoner was more likely to be true than the contrary . . .”
28

  

The phrase “doctrine of chances” in the context of admitting prior acts evidence appears 

to originate with Dean John Henry Wigmore. Dean Wigmore discussed using probability to 

admit evidence to demonstrate intent or willfulness.
29

   

The argument here is purely from the point of view of the doctrine of 

chances – the instinctive recognition of the logical process which eliminates the 

element of innocent intent by multiplying instances of the same result until it is 

perceived that this element cannot explain them all. Without formulating any 

accurate test, and without attempting by numerous instances to secure absolute 

certainty of inference, the mind applies this rough and instinctive process of 

reasoning, namely, that an unusual and abnormal element might perhaps be 

present in one instance, but that the oftener similar instances occur with similar 

results, the less likely is the abnormal element likely to be the true explanation of 

them.
30

  

Dean Wigmore’s wording, “multiplying instances of the same result” refers to the 

application of probability that is invoked by using the Doctrine in criminal cases.
31

  

                                                      
28

 Id. 
29

 JOHN HENRY WIGMORE, II EVIDENCE IN TRIALS AT COMMON LAW, revised by James H. Chadbourn, Little Brown, 

and Company, 1979, also known as “II Wigmore on Evidence,” § 302, pp. 241 et seq. 
30

 Id. 
31

 Basic Probability: Consider representing the probability “P” of an event “A” as P(A). For every event A, the 

probability of that event occurring is between zero (0) (i.e., the event did not occur) and one (1) (i.e., the event did 

occur). Thus, the probability of any given event occurring is between zero (0) and one (1):  0 ≤ P(A) ≤ 1. Murray R. 

Spiegel, Ph.D., John Schiller, R. Alu Srinivasan, PROBABILITY AND STATISTICS, 897 FULLY SOLVED PROBLEMS, 20 

PROBLEM-SOLVING VIDEOS ONLINE, 4th Ed. Schaum’s Outlines, McGraw Hill 2013, at 5, Theorem 1 – 2.          

Furthermore, to determine the probability of multiple independent events all occurring (i.e., event A plus 

event B plus event C, “P(A∩B∩C)”), it is necessary to multiply the probability of each event. The equation for 

determining the probability of the occurrence of multiple events is:  P(A∩B∩C) = P(A) x P(B) x P(C). Spiegel, et al. 

at 7. 

Thus, it is possible, by multiplying the probabilities to find the chance of every event occurring. Notice,  

doing so demonstrates that the likelihood of all of the events occurring is smaller than the likelihood of any one 

particular event occurring. Thus, a foundation of a probability-based Doctrine of Chances is that the occurrence of a 

string of events is more unlikely than the occurrence of any one event.  
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Notably, Dean Wigmore limited his suggested application of the Doctrine to prior bad 

acts evidence solely to rebut claims of accident, once the act itself was proven true. He also 

cautioned that a proper application of the Doctrine required the prior acts to be similar. “Since it 

is the improbability of a like result being repeated by mere chance that carries probative weight, 

the essence of this probative effect is the likeness of the instance,”
32

 and noted, for inductive 

reasoning, simple logic requires likeness in prior alleged acts.
33

  

More recently, in 1990, Professor Edward J. Imwinkelried also described the present-day 

Doctrine as a noncharacter exception. He encouraged the use of the doctrine to prove actus reus, 

especially in child abuse cases where a prosecutor needs to disprove a possibility of child-caused 

accident.
 34

 Imwinkelried theorized that the Doctrine “need not focus on the accused’s subjective 

character,” but instead consider “whether the uncharged incidents are so numerous that it is 

objectively improbable that so many accidents would befall the accused.”
35 

He considered this 

determination “akin to the determination the trier must make in a tort case when the plaintiff 

relies on res ipsa loquitor,” or, “whether objectively the most likely cause of the plaintiff’s injury 

is the defendant’s negligent act.”
36

 He introduced the example of Martha Woods,
 37

 charged with 

murder for allegedly smothering a child in her care:  

Assume arguendo that statistics compiled by the United States Public Health 

Service indicate that during a twenty-five year period, only two percent of 

American children experienced an accidental cyanotic episode. Contrast that 

figure with the incidence of cyanotic episodes experienced by the children in Ms. 

Woods’ custody. Suppose, for example, that during the same twenty-five year 

period, twenty percent of those children had cyanotic episodes. The frequency of 

                                                      
32

 Id. 
33

 Id. at 246, referring to § 33. 
34 Edward J. Imwinkelried, The Use of Evidence of an Accused’s Uncharged Misconduct to Prove Mens Rea: The 

Doctrines Which Threaten to Engulf the Character Evidence Prohibition, 51 OHIO ST. L. J. 575, 586-593 (1990). 
35

 Id., at 586-587. 
36

 Id., at 587.  
37

 United States v. Woods, 484 F.2d 127 (4
th

 Cir. 1973). 
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the episodes among those children far exceeds the national average for such 

episodes. The episodes are so recurrent among those children that it is objectively 

implausible that all those episodes were accidental. Either one or some of those 

episodes were caused by human intervention, or Ms. Woods is one of the most 

unlucky people alive.
38

 

Professor Imwinkelried cautioned trial courts against routinely admitting prior uncharged 

misconduct evidence when prosecutors simply asserted it necessary to prove actus reus.
39

 He 

feared and cautioned that lax application of the Doctrine could erode the prohibition on character 

evidence.
40

 He further recommended that trial courts apply four foundational requirements to 

Doctrine of Chances cases. First, all of the acts must be “roughly similar” to the charged crime. 

Second, the acts must be frequent. “Considering the losses in both the charged and uncharged 

incidents, the accused has suffered the loss more frequently than the typical person endures such 

losses accidentally.”
41

 Third, acts must be material. The issue of whether the actus reus occurred 

has to be in bona fide dispute.
42

 Fourth, Imwinkelried recommended that trial courts assess the 

probative value of the evidence against any potential prejudice.
43

 Professor Imwinkelried has 

since urged that trial courts rigorously apply the criteria.
44

  

Professor Imwinkelried appeared unconcerned by the lack of applicable and reliable 

statistical data on the risk of cyanotic episode in the Woods case or the lack of empirical data in 

other Doctrine of Chances cases. He states that “[t]he doctrine invites the trier of fact to compare 

the accused’s experience with statistical data or the trier’s knowledge of everyday, human 

experience,” finding adequate, in the absence of statistics, “the trier’s knowledge of ‘the ways of 

                                                      
38

 Id. What if the real explanation is that the defendant is extraordinarily unlucky? See, infra, notes 86 through 89 

and accompanying text. 
39

 Id. 
40

 Id. 
41

 Id. at 590. 
42

 Id.,at 591. 
43

 Id. at 592. 
44

 Edward J. Imwinkelried, Criminal Minds: The Need to Refine the Application of the Doctrine of Objective 

Chances as a Justification for Introducing Uncharged Misconduct Evidence to Prove Intent, 45 HOFSTRA L. REV. 

851, 856, 862-64,870-72,875-76 (2017). Professor Imwinkelried also urged that trial courts issue jury instructions 

limiting permissible inferences from evidence admitted under the Doctrine. Id. at 873-80. 
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the world’. . .”
45

 Imwinkelried suggested using pre-existing empirical data, but in the absence of 

such data, employing an expert “to use recognized statistical techniques to gather the data 

establishing the frequency.”
46

 Failing that, he recommended simply asking the judge “to rely on 

her conception of common, human experience to resolve the question whether the accused 

suffered the loss more frequently than the typical person could expect to sustain the loss.”
47

 He 

admitted this last technique is imprecise but likened it to other judgment calls by trial judges, 

such as “whether a modus operandi is so unique that it is probably the handiwork of a single 

criminal.”
48

  

Professor Imwinkelried also explained, in a subsequent law review article, that Doctrine 

of Chances evidence is not character evidence but a limited concept, based on probability.
49

  

Under the doctrine, the final inference is a very limited conclusion. The final 

conclusion is not that all the incidents were the product of an actus reus or mens 

rea. Rather the final inference is merely that one or some of the incidents were not 

accidents. The doctrine posits that some incidents can and, in the normal course of 

events, do occur accidentally. Moreover, there is nothing about the internal logic 

of the doctrine which singles out the charged incident as the product of actus reus 

or mens rea. At most, all that the doctrine establishes is that one or some of the 

incidents were probably the product of an actus reus or mens rea.
50

  

 

Thus, Professor Imwinkelried recommends limiting Doctrine of Chances conclusions to 

“one or some of the incidents were probably the result of an actus reus or mens rea.”
51

 This 

limitation is in keeping with probability principles.
52

  

                                                      
45

 Imwinkelried, supra, note 34, at 588. 
46

 Id. at 591. 
47

 Id.  
48

 Id. 
49

 Edward J. Imwinkelried, An Evidentiary Paradox: Defending the Character Evidence Prohibition By Upholding a 

Non-Character Theory of Logical Relevance, the Doctrine of Chances, 40 U. Rich. L. Rev. 419, 437-438, 461 

(2006). 
50

 Id., at 437-438. 
51

 Id, at 438. See also, Imwinkelried, supra, note 44 at 865, “there is nothing inherent in the doctrine’s logic that 

singles out the charged incident as a crime.” 
52

 Id, See also, Spiegel et al, supra, note 31 at 7, Theorem 1-6. The probability of any one or more events occurring 

(i.e., A and/or B and/or C) can be represented as P(AUBUC). “U” means “and/or.” P(AUBUC) = P(A) + P(B) + 
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III. The Doctrine of Chances Four Foundational Requirements Under Verde 

The Utah Supreme Court established four foundational requirements that must be met 

before prior act evidence can be admitted under the Doctrine of Chances.  

First, such evidence must be material.
53

 Explaining “materiality,” the Court rejected the 

State’s argument that a defendant’s not-guilty plea made the evidence necessary to demonstrate 

specific intent.
54

  

Second, “each uncharged incident must be roughly similar to the charged crime.”
55

  

Third, “each accusation must be independent of the others.”
56  

Fourth, the defendant must have been accused of “’or suffered an unusual loss,’ more 

frequently than the typical person endures such losses accidentally.”
57

 The Supreme Court used
58

 

this concept of objective probability in arguing there was a low probability “that a man would 

take a horse by accident or that an innocent person would be falsely accused of sexual assault.”
59

 

The Court then reasoned that, “as the number of improbable occurrences increases, the 

probability of coincidence decreases, and the likelihood that the defendant committed one or 

more of the actions increases.” The improbability rises with the number of alleged prior acts until 

                                                                                                                                                                           
P(C) – P(A∩B) – P(B∩C) – P(A∩C) + P(A∩B∩C). The probability of one or more events not occurring (or having 

innocent explanations) can be represented as P(A’UB’UC’), where P(A’) (i.e., the probability of event A either not 

happening or happening with an innocent explanation)  =  1 - P(A), P(B’) = 1 – P(B), and P(C’) = 1 – P(C). Id. at 4, 

6, Theorem 1-4. The probability of event A happening or not happening never rises or falls, no matter how many 

other events are considered.  
53

 Verde, supra, note 3, ¶ 57. 
54

 Id., at  ¶¶ 21-32.In State v. Lowther, 2017 UT 34,¶¶ 23-26, 398 P.3d 1032, the Court further clarified that Doctrine 

of Chances evidence is potentially relevant when any element is in “bona fide dispute.” 
55

 Verde, supra, note 3, ¶ 58. 
56

 Verde, supra, note 3, ¶ 60. 
57

 Verde, supra, note 3, ¶ 61. 
58

 Verde, supra, note 3, ¶¶ 48-50. 
59

 Verde, supra, note 3, ¶ 49. 
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“[t]he fortuitous coincidence becomes too abnormal, bizarre, implausible, unusual or objectively 

improbable.”
60

 The Court further stated: 

“The question for the jury is not whether the defendant is the type of person” who, 

for example, “sets incendiary fires or murders his relatives. The question is 

whether it is objectively unlikely that so many fires or deaths could be attributable 

to natural causes. It is that objective unlikelihood that tends to prove human 

agency, causation, and design.”
61

 

 

The Verde Court indicated that the Doctrine did not impermissibly admit propensity 

evidence, but instead, recognized the objective unlikelihood that a defendant could be innocent 

of all accusations in a string of like “bizarre” accusations.
 62

  

 

IV. The Problems with Verde 

The Doctrine of Chances as set forth in Verde presents three problems. These are: (1) The 

similarity requirement does not provide adequate guidance to trial courts about which alleged 

prior incidents to admit; (2) The requirement that trial courts determine whether a defendant has 

been accused or has “’suffered an unusual loss’ more frequently than the typical person”
63

 does 

not provide adequate guidance to trial courts on how to make this determination both 

constitutionally and logically; and (3) Proving generally that one of a set of events (prior events 

and the charged event) is more likely true or that some of the set are more likely true, does not 

establish that the charged event is more likely to be true.  

 

A. VERDE’S SIMILARITY REQUIREMENT IS VAGUE 

                                                      
60

 I.d.  
61

 Verde, supra, note 3, ¶ 50. 
62

 Verde, supra, note 3, ¶¶ 49-51. 
63

 Verde, supra, note 3, ¶ 61 
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Correct application of the Doctrine of Chances first requires ensuring that all prior events 

are similar. Though the Verde Court and Professor Imwinkelried consider “roughly similar”
64

 to 

be adequate, the Doctrine’s underlying logic necessitates a requirement that the details of all 

events closely align.
65

 “Since it is the improbability of a like result being repeated by mere 

chance that carries probative weight, the essence of this probative effect is the likeness of the 

instance.”
66

 In other words, the evidence of a string of events cannot be probative unless the 

event themselves are similar. Therefore, trial courts need a proper method of analysis to 

determine similarity.  

Since Verde, prosecutors have emphasized its “roughly similar” language. For example, 

in a Utah case involving allegations of aggravated sexual assault and aggravated kidnapping, 

prosecutors argued that prior allegations of domestic violence and sexual assaults were roughly 

similar because the victims were female and the assaults involved some restraint of the victims, 

removal of their clothing, along with acts of physical violence and death threats, although the 

                                                      
64

 Verde supra, note 3, ¶ 58; Imwinkelried, supra, note 34, at 589. Professor Imwinkelried has since clarified that 

Doctrine of Chances evidence offered to prove identity should be “so similar that there is likely only one criminal 

who uses the modus operandi shared by the two offenses,” but evidence offered to prove intent “need merely fall 

into the same general category.” Imwinkelried, supra, note 44 at 862-863. 
65

 Professor Wigmore, supra, notes 29-31, and accompanying text, explained how the doctrine of chances depends 

on multiplying probabilities and reaching an unlikely small product. See also, Spiegel, et al., supra note 31 and 

accompanying text. If the events are too different, then conceptually, their probabilities cannot be multiplied: it is 

inadvisable to multiply different variables. http://www.dummies.com/how-to/content/how-to-multiply-

variables.html.  
66

 People v. Spoto, 795 P.2d 1314, 1320 (Colo. 1990), quoting A.J. Wigmore, Evidence § 302 (1979) (rejecting 

allegations of prior gun pointing episodes for doctrine of chances purposes in murder trial where cause of death 

alleged to be intentional shooting); accord, State v. McManus, 594 N.W.2d 623, 632 (Neb. 1999). 

http://www.dummies.com/how-to/content/how-to-multiply-variables.html
http://www.dummies.com/how-to/content/how-to-multiply-variables.html
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alleged acts themselves were not similar.
67

 The alleged prior assaults involved different settings, 

different relationships, and very different configurations of physical bodies.
68 

 

By contrast, after Verde, defense counsel have pointed to Verde’s significant similarly
69

 

language. They note that the Supreme Court stated “[t]he more similar, detailed, and distinctive 

the various accusations, the greater the likelihood that they are not the result of independent 

imaginative invention.”
70

 Moreover, defense attorneys point out that Verde recognized “the 

probative value of similar accusations evidence rests on the improbability of chance repetition of 

the same event.”
71

  

After Verde some Utah cases have required actual similarity for the application of the 

Doctrine.
72

  In State v. Lomu, the Utah Court of Appeals determined the prior event to be “almost 

identical,”
73

 and noted that “the fewer incidents there are, the more similarities between the 

crimes there must be.”
74

 In addition, in State v. Lowther the Court of Appeals said that “when 

comparing the similarities between victims of uncharged events, ‘courts are less tolerant of 

dissimilarities’ because ‘[t]he accused’s intent may vary with the victim’s identity.”
75

 Most 

                                                      
67

 State v. Anthony Murphy, Case no. 131911555, in the Third District Court for Salt Lake County, State of Utah, 

“State’s Motion in Limine to Admit Evidence Under Rule 404(b) and Memorandum  in Support,” filed 2014-08-11, 

pp. 25-29. See also, State v. Rackham, 2016 UT App 167, ¶ 11, 381 P.3d 1161, where the State had offered as 

doctrine of chances evidence prior dissimilar acts of inappropriate touching, which the trial court rejected as 

insufficiently independent where they involved members of the same family. 
68

 Id. 
69

 Verde, supra, note 3 at ¶ 58. 
70

 Id., quoting Mark Cammack, Using the Doctrine of Chances to Prove Actus reus in Child Abuse and 

Acquaintaince Rape: People v. Ewoldt Revisited, 29 U.C. DAVIS L. REV. 355, 404 (1996). 
71

 Id., at ¶ 60, quoting Cammack, supra, note 71, at 402. 
72

 State v. Lomu, 2014 UT App 41, 321 P.3d 243. See also, in State v. Rackham, supra, note 67 at ¶ 11, the State had 

offered as Doctrine of Chances evidence prior dissimilar acts of inappropriate touching, which the trial court 

rejected on other grounds, as insufficiently independent. 
73

 Id., at ¶ 30. “The crimes occurred at roughly the same time, in the early morning with the same number of people, 

involved the same type of beer and convenience store, and utilized the same general plan – Defendant took beer 

from the cooler section and fled while another man held the door and issued a threat.” 
74

 Id., at ¶ 32. 
75 State v. Lowther, 2015 UT App. 180, ¶ 14, 356 P.3d 173, 179 (quoting Imwinkelried, 51 OHIO ST. L.J. 575, 596-

597), aff’d, 2017 UT 34, 398 P.3d 1032, supra, note 54.  
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recently, in State v. Lopez,
76

 the Utah Supreme Court said that prior alleged acts of gun pointing 

in a family were insufficiently similar for admission under the Doctrine.   

The Supreme Court’s use of “roughly similar” language, while also noting the 

importance of distinctive and detailed accusations, is confusing and risks the admission of 

dissimilar events being admitted.
77

 Courts considering proposed 404(b) evidence pursuant to the 

Doctrine should err on the side of “similar, detailed, and distinctive”
78

 facts. Rigorous similarity 

more closely hews to the Doctrine’s foundations.  

 

B. DETERMINING WHO IS A TYPICAL PERSON AND WHEN THEY 

HAVE SUFFERED AN UNUSUAL LOSS IS VERY DIFFICULT AND IS 

SUBJECT TO THE INFLUENCE OF BIAS 

A large question left unanswered by the Court in Verde is how should trial courts 

determine whether a defendant has “suffered an unusual loss” which is “more frequently than the 

typical person endures such losses accidentally.”
79

 This is necessary for a determination of 

whether the moving party can eliminate random chance as the reason for the repetitive alleged 

incidents. On its face, such a determination may seem straightforward.
80

 Yet, there is often a lack 

of needed and relevant empirical data to aid a judge in making this determination. Where 

empirical data is missing a trial judge may instead approach the issue of “unusual loss” based 

                                                      
76

 State v. Lopez, 2018 UT 5, ¶¶ 57-59, __ P.3d __. 
77

 E.g., the prior acts alleged in Rackham, supra note 67, were dissimilar in that they involved touching different 

parts of the body in different situations. 
78

 Verde, supra, note 3, ¶ 58 . 
79

 Verde, supra, note 3 ¶ 61. 
80

 See, Imwinkelried, supra, note 34 at 588 and accompanying text and notes 49-51 at 454 and accompanying text. 

See also, Imwinkelried, supra, note 44 at 865-67. 
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upon his or her own personal life experience,
81

 which possibly does not coincide with the day-to-

day realities faced by criminal defendants.  

For example, most people do not routinely carry burglary tools. But locksmiths do. If 

police repeatedly stop a locksmith, it seems likely resulting searches will find burglary tools 

more often than searches of a “typical person.”  Frequent searches of the locksmith and finding 

of burglary tools should not lead one to conclude the locksmith is repeatedly engaging in illegal 

activity. Just because a series of events may look unlikely to one person does not mean that the 

events are objectively unlikely. Allowing a judge to determine “unusual loss” or “rare 

occurrences” ad hoc based upon her “knowledge of the ways of the world” 
82

 may lead to 

discrimination against racial minorities, the indigent, and the mentally ill.  

To properly apply the Doctrine of Chances it is necessary to eliminate random chance. As 

Professor Imwinkelried explained, only then do prior events become relevant to whether the 

charged event has a guilty explanation.
83

 He used the illustration of five coin flips, all yielding 

heads. This outcome can be explained by any one of the four possibilities: (1) random chance at 

work; (2) “the person flipping has a propensity to cheat, causing him to cheat on all five 

occasions; (3) although the person flipping has no propensity to cheat, on all five occasions the 

person made a situational choice to cheat,” or (4) the person flipping made some random flips 

but cheated on others.
84

 Professor Imwinkelried explained: 

[W]hat happens if statistical evidence of the disparity between the 

expected and actual values leads to a rejection of explanation (1) (entirely random 

chance)? If at this point, there is still no data justifying a preference among the 

remaining hypotheses, each of these probabilities must be reassigned. More 

                                                      
81

 Imwinkelried, supra, notes 49-51, at 454 and accompanying text. 
82

 Imwinkelried, supra, note 34 at 588. 
83 Imwinkelried, supra, note 49 at 451-454. This reasoning concerns not the actus reus but the mens rea. 
84

 Id..  
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specifically, the probability of each remaining candidate explanation would have 

to be increased. If there are now only three remaining potential explanations and 

they are equally probable, then each should be assigned a probability of 33 1/3 %. 

Thus, by negatively eliminating the explanation that random chance accounts for 

the outcome of all four flips, the doctrine of chances evidence increases the 

probability of explanations (3) and (4), neither of which entails a propensity 

inference.
85

 

Professor Imwinkelried thus argued that only by eliminating random chance do the 

remaining explanations, (2) through (4), become more likely. The Supreme Court in Verde gives 

no real guidance to trial courts as to how to do this.  

Difficulty arises because low probability events occur and using a statistical probability 

approach cannot eliminate them. Thus, informing factfinders that an event was of an extremely 

high or low probability can lead to mistaken inferences. As stated, unlikely events or strings of 

apparently unlikely events still happen.
86

 “When one contemplates all of the events that 

individually are unlikely and considers them all together, ‘it would be very unlikely for unlikely 

events not to occur.’”
87

 Absent the everyday occurrence of low probability events, sports might 

likely disappear as entertainment and lotteries disappear as fundraisers. Using probability 

precepts does not change the event – it either happened or it did not, whatever our data or beliefs 

might be. When contemplating the likelihood of either past or future events, information is 

                                                      
85

 Id. 
86

 For example, journalist Ira Glass reported on a young woman, Jill Viles, who suffered muscular dystrophy and  

believed her genetic physical condition mirrored that of an Olympic athlete whose muscles appeared to “balloon.” 

Such a possibility seemed unlikely to her doctors. Dr. David Epstein estimated the odds of Ms. Viles having one 

lamin gene mutation as one in a million, the odds of another as one in at least a million, “And the odds of getting 

both together? There haven’t been enough human beings in the history of our species that anyone should ever get 

both.” That multiple doctors would fail to diagnose a condition that someone without medical training would 

correctly diagnose probably has a similarly low likelihood. Applying the Doctrine of Chances’s  underlying 

assumption that extreme rarity equals eliminating random chance would incorrectly indicate Ms. Viles is either 

cured or never had the two lamin gene mutations together. Yet, she’s not cured and she has the two gene mutations. 

She suffered unusual combinations of genes and physician befuddlement and skepticism far more frequently than 

the typical person suffers such misfortune. This happened accidentally and due to random chance. Ira Glass, 

Something Only I Can See, THIS AMERICAN LIFE, No. 577, aired 1/15/16, transcript available at 

http://www.thisamericanlife.org/radio-archives/episode/577/transcript. 
87

 Michael I. Meyerson and William Meyerson, Significant Statistics: The Unwitting Policy Making of 

Mathematically Ignorant Judges, 37 PEPP. L. REV. 771, 829 (2010). “Courts should be somewhat cautious about 

finding liability every time numbers vary from expected values.” 

http://www.this/
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always missing and thus a risk of inaccuracy is always present.
88

 It makes sense to use 

probability precepts when making predictions and decisions about the future− this brings rigor to 

the analysis of what is likely. Yet there are evolutionary and historical events that were so highly 

unlikely that those knowledgeable of “the ways of the world” might have believed the odds low 

enough as to have “eliminated” their possibilities.
89

   

For trial courts this means that if an event transpired according to the normal and 

predictable human behavior and natural forces, probability may be helpful. On the other hand, if 

what happened was very unlikely, probability is at best irrelevant and perhaps even detrimental 

to the search for truth.  

The Verde court tried to address this random chance problem by requiring a finding that a 

defendant suffered an accident or unusual loss “more frequently than the typical person endures 

such losses accidentally.”
90

 Difficulties arise. First, what is a “typical person”? Second, how does 

considering a defendant’s life experience against a “typical person” standard adequately protect 

                                                      
88 Even with DNA evidence, courts do not equate high or low probabilities with having eliminated random chance. 

With DNA evidence, which limits itself to probability of exclusion, courts look also to other evidence because, for 

example, in a ninety-nine percent (99%) exclusion in a population of over one hundred thousand (100,000) men, that 

still means one thousand (1,000) who are not excluded, making it the “prosecutor’s fallacy” to conclude the 

defendant is ninety-nine percent (99%) likely to be guilty. Of course, in that situation, it’s the “defendant’s fallacy” 

to urge that all one thousand (1,000) men have the same likelihood of being the DNA donor, without examining 

other factors such as who might have been present in the area to leave DNA. Meyerson and Meyerson, supra, note 

87 at 780-81. In a paternity context, as in Cole v. Cole, 328 S.E.2d 446 (N.C. App. 1985), aff’d 335 S.E. 2d 897 

(N.C. 1985), the Meyersons suggested actual probability of DNA proving paternity would include a Bayesian 

analysis (i.e., dependant probability analysis: “what are the odds of this event, given these other events?”) that 

included other factors such as whether the purported father had sexual relations with the mother and with how many 

other men she had sex with and the timing of each sexual encounter. “Those facts will rarely be known by the fact 

finder with any degree of certainty, but instead will be conveyed by a wide range of incomplete, uncertain, and often 

disputed pieces of evidence.” Meyerson and Meyerson, supra, note 87 at 782-783, 785, 788. Courts evaluating 

proposed Doctrine of Chances evidence can expect to encounter similar sources of uncertainty. 
89

 Google “probability of life evolving on earth,” and Richard Peacock, at 

http://evolutionfaq.com/articles/probabililty-life, estimates the probability of life having evolved on Earth as one in 

ten to the fortieth power. What were the popular odds for a successful American Revolution? What about a 

successful moon landing with safe return to Earth? On April 13, 1912, popularly accepted but unscientifically 

collected data had all but eliminated the chance of the Titanic sinking. Prior to the terroristic attacks of September 

11, 2001, the odds of airliners destroying large New York buildings would have been estimated as vanishingly low. 
90

 Verde, supra, note 3, ¶ 60. 

http://evolutionfaq.com/articles/probabililty-life
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the defendant’s constitutional rights? Third, comparing a defendant in a criminal trial to a 

“typical person” may not eliminate random chance as the reason for repeated unlikely events.  

In Utah the “typical person” is white,
91

 lives in an urban area,
92

 speaks English at home,
93

 

and graduated from high school.
94

 One point three percent (1.3%) are Black or African American 

alone.
95

 One point five percent (1.5%) are American Indian or Alaska Native alone.
96

 Two point 

five percent (2.5%) are Asian alone.
97

 One percent are Native Hawaiian or (Other) Pacific 

Islander alone.
98

 Two point four percent (2.4%) are two or more races.
99

 Thirteen point seven 

percent (13.7%) are Hispanic or Latino.
100

 The median annual income in Utah is sixty thousand 

seven hundred and twenty-seven dollars ($60,727.00) in 2015 dollars.
101

 Only eleven percent 

(11%) of people in Utah live in poverty.
102

 Only ten point three percent (10.3%) are over the age 

of sixty-five (65).
103

 Only six point six percent (6.6%) of those under the age of sixty-five (65) 

are disabled.
104

  

Utah courts do not encounter “typical people” as criminal defendants. In 2014, overall, 

getting arrested for any crime was an unlikely event.
105

 For example, in Salt Lake County, only 

                                                      
91

 https://www.census.gov/quickfacts/table/PST045216/49,00; Ninety-one point two percent (91.2%) of persons in 

Utah were white according to the July, 2015 census, but only seventy-nine percent (79%) were white alone, and not 

Hispanic or Latino. All figures reported from this website are for July 1, 2015. 
92

 http:/www.ag.utah.gov/documents/UrbanvsRuralGraph.pdf. 
93

 https:/www.census.gov/quickfacts/table/PST045216/49,00. Only fourteen point seven percent (14.7%) of persons 

in Utah speak a language other than English at home.  
94

 Id.  
95

 Id. 
96

 Id. 
97

 Id.  
98

 Id. 
99

 Id. 
100

 Id. 
101

 Id. 
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 Id. 
103

 Id. 
104

 Id. 
105

 2014 Crime in Utah Report, Utah Department of Public Safety, Keith D. Squires, Commissioner, Utah Bureau of 

Criminal Identification, Alice Moffat, Bureau Chief, Updated 10/31/2016, https://site.utah.gov/dps-criminal/wp-

content/uploads/sites/15/2016/02/2014-Crime-in-Utah.pdf. 

https://www.census.gov/quickfacts/table/PST045216/49,00
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forty-five point four (45.4) people per one thousand (1,000) were arrested; only one point three-

two (1.32) per one thousand (1,000) were arrested in Morgan County.
106

 If one considers an 

arrest tantamount to an accusation, any defendant on his or her first arrest has already been 

accused more frequently than the “typical person.”  

Thus, generally asking the question of whether a defendant has been accused more 

frequently than the typical person is less meaningful because the answer will always be yes. 

Setting aside issues of guilt, innocence, mental health history, substance abuse history, criminal 

history, every criminal defendant is already in a statistical category unlike that of the “typical 

person.” No legitimate inference of guilt as to a charged event can be drawn.  

Verde left unanswered the question of how trial courts should protect the constitutional 

rights of defendants, given the random chance problem. This article suggests that to provide the 

presumption of innocence, trial courts at a minimum must consider the “objective 

improbability”
107

 of an event using established and verified data applicable to a defendant’s day-

to-day realities.  

Comparison depends on comparability. Unless each number reflects the same 

definitions and the same methods of measurement – unless each number is an 

apple and not something else – comparisons can be deceptive. Unless the numbers 

are comparable, the pattern apparently revealed through comparison may say 

more about the nature of the numbers than it does about the nature of the [issue 

being investigated].
108

 

                                                      
106

 Id., pp. 17-18. 
107

 Verde, supra, note 3, ¶ 47. 
108 Joel Best, DAMN LIES AND STATISTICS: UNTANGLING NUMBERS FROM THE MEDIA, POLITICIANS, AND ACTIVISTS, 

(U. California Press, Updated Ed. 2012) at 127. See also, Daily Chart, “Comparing apples with oranges,” THE 

ECONOMIST, 4/1/14 (“Nothing rankles data mavens more than analyzing two things that ought not be compared. 

Cricket and baseball. Basho and Proust. Christmas and April Fools’ Day”). 
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Where racial minorities make up a very small portion of the population and yet are more 

apt to be arrested,
109

 it may be wrong to subject minority defendants to Verde’s “typical person” 

standard. For example, although black people or African Americans use illegal drugs at rates 

comparable to whites and distribute drugs at lower rates than whites, police arrest them at twice 

the rate of whites.
 110

 In Utah and in the rest of the United States, there is historic evidence that 

minorities “do not necessarily commit more crimes but are more apt to be arrested, 

incarcerated,
111

 and serve more time than whites.”
112

 While the data is most developed for drug 

crimes, minorities are more apt to be arrested for all crimes.
113

 If innocent black people are seven 

(7) times “more likely to be convicted of murder than innocent white people”
114

 and are 

exonerated of all crimes at higher rates, the logical conclusion is that they are more frequently 

                                                      
109

 There may be class-based as well as racial distinctions made in arrest trends. Owing to predictive, statistics-based 

policing, residents of some neighborhoods may experience more arrests than residents of other neighborhoods 

because of increased police presence. See, John Eligon and Timothy Williams, Police Program Aims to Pinpoint 

Those Most Likely to Commit Crimes, THE NEW YORK TIMES 9/24/15. Residents of lower income neighborhoods are 

not necessarily more apt to commit serious crimes, however. See also generally, Matt Taibbi, THE DIVIDE: 

AMERICAN INJUSTICE IN THE AGE OF THE WEALTH GAP,  Spiegel & Grau, 2014. 
110 Jonathan Rothwell, How the War on Drugs Damages Black Social Mobility, SOCIAL MOBILITY MEMOS, THE 

BROOKINGS INSTITUTION, Sept. 30, 2014, https://www.brookings.edu/blog/social-mobility-memos/2014/09/30/how-

the-war-on-drugs-damages-black-social-mobility/; See also, Brad Heath, Racial gap in U.S. arrest rates: 

‘Staggering disparity,’ USA TODAY 11/18/14; Patrick A. Langan, Ph.D. Senior Statistician, Bureau of Justice 

Statistics, U.S. Department of Justice, The Racial Disparity in U.S. Drug Arrests, 10/1/95; REPORT OF THE 

SENTENCING PROJECT TO THE UNITED NATIONS HUMAN RIGHTS COMMITTEE REGARDING RACIAL DISPARITIES IN 

THE UNITED STATES CRIMINAL JUSTICE SYSTEM, August, 2013, pp. 3-6 (http:// sentencingproject.org/wp-

content/uploads/2015/12/Race-and-Justice-Shadow-Report-ICCPR.pdf) (analyzing criminal statistics, surveys, and 

academic articles, discussing how and why “higher crime rates cannot fully account for the racial disparity in arrest 

rates.”). 
111 See also generally, Ashley Nellis, Ph.D. The Color of Justice: Racial and Ethnic Disparity in State Prisons, THE 

SENTENCING PROJECT, 6/14/16, http://www.sentencingproject.org/publications/color-of-justice-racial-and-ethnic-

disparities-in-state-prisons/. Alfred Blumstein cautioned in 1993 that if there is no discrimination after arrest, i.e., in 

charging, legal, and sentencing decisions, then then “one would expect the fraction of black arrestees for each crime 

type to be reflected in a similar racial mix in prison for that crime type.” Alfred Blumstein, Racial 

Disproportionality of U.S. Prison Populations Revisited, 64 U. COLO. L. REV. 743, 746 (1993). 
112

 Marianne Funk, The Color of Justice in Utah: Statistics Point to Racial Bias, THE DESERET NEWS, 2/25/93.  
113

 See, Heath, supra, note 110. 
114 Scott Martelle, Opinion: When wrongful convictions affect black people more often than white people, can we 

call it a justice system?, L.A. TIMES, March 7, 2017, quoting National Registry of Exonerations, Samuel R. Gross, 

Sen. Editor, Maurice Possley, Sen. Researcher, Klara Stevens, Research Fellow, RACE AND WRONGFUL 

CONVICTIONS IN THE UNITED STATES, March 7, 2017, 

http://www.law.umich.edu/special/exoneration/Documents/Race_and_Wrongful_Convictions.pdf (reporting racial 

disparity in exoneration in all crimes, including murder, sexual assault and drug crimes). 

https://www.brookings.edu/blog/social-mobility-memos/2014/09/30/how-the-war-on-drugs-damages-black-social-mobility/
https://www.brookings.edu/blog/social-mobility-memos/2014/09/30/how-the-war-on-drugs-damages-black-social-mobility/
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wrongfully accused.
115

 Trial courts applying the Doctrine of Chances to racial minority 

defendants will need to find a method to discount the greater frequency of accusations 

experienced by minorities, as opposed to wrongfully comparing the minority defendant to the 

“typical person” who is white.  

Additionally, there are defendants whose life experiences or circumstances simply make 

them atypical and thus poorly suited to a global “typical person” standard. Verde concluded there 

is a “low baseline risk that a man would take a horse by mistake.”
116

 To modernize this example, 

perhaps a court would consider it to be a low risk that a man would possess a stolen computer by 

mistake. However, pawn shop clerks unknowingly accept stolen property often enough that it 

may make sense to compare the defendant clerk to other local pawn shop clerks when 

considering whether the pawn shop clerk has suffered the rare misfortune of innocently 

possessing stolen property more often than does the typical person.  

Similarly, considering “the low baseline risk . . . that an innocent person would be falsely 

accused of sexual assault,”
117

 should require statistically valid, area-based, data concerning the 

same sort of sexual assault. Considering “additional examples from actual cases, that a child 

would die in her sleep,”
118

 may require, for example, considering statistics for children in 

families carrying the gene for Congenital Central Hypoventilation Syndrome or like disorders, as 

opposed to “the typical person.”  

Moreover, if defendants have mental health or substance abuse issues, it may make sense 

for trial courts to limit their comparison to other persons with similar mental health or substance 

                                                      
115 Id. 
116 Verde, supra note 3, ¶ 49. 
117

 Id. 
118

 Id. 
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abuse issues. Persons addicted to drugs or suffering mental illness may be more apt to find 

themselves in situations not entirely of their own making where they are repeatedly preyed upon 

by others.
119

 Once substance abuse or mental illness becomes a factor in a case, the typical 

person’s experience may not be applicable to a relevant comparison for Doctrine of Chances 

purposes.  

It is important here for trial courts to require precision and compare one defendant’s 

experience to the experience of the “typical person” in the defendant’s peer population and 

assess whether any repeating events are, in context, objectively improbable. 

As stated previously, even if a trial court solves the typical person issue, such does not 

necessarily eliminate random chance as the explanation for the series of events. The Verde Court 

appears to assume a defendant’s encountering of repeated unlikely events and thus not being 

“typical,” equates with the elimination of random chance. This assumption, that extreme rarity 

eliminates random chance as the explanation may be wrong even if factfinders are able to restrict 

“typical person” data to that relating to the defendant’s actual peer population.  

Additionally, while statisticians rightly observe and apply the accepted methodology of 

their disciplines, courts “must also recognize that the values of those disciplines often differ 

markedly from the legal system.”
120

 Statisticians’ methods for addressing rarity can look as if 

they eliminate random chance. Statisticians viewing a sample of data expect to find some 

variability as to results.
121

 Some divergence from normal is to be expected, even standard.
122

 

                                                      
119

 E.g., Stephen Dark, No Safety Net, SALT LAKE CITY WEEKLY, 11/9/16 (describing experiences of mentally ill 

individuals in Salt Lake City getting evicted from public housing due to their inability to follow rules such as 

keeping drug users and criminals out of their residences, and further dangers faced once they become homeless).  
120

 Meyerson and Meyerson, supra, note 87 at 776. 
121

 Id. at 817-822. 
122 Id. 
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Statisticians can calculate “standard deviations” to measure how much each element of every 

sample deviates from the average. Statisticians view extreme variations as to be “non-

standard.”
123

 In a “normal distribution” of data, that which is commonly represented in a bell 

curve, the probability is approximately 95.5% “that a randomly selected result will fall within 

two standard deviations from the mean” average of the data.
124

 If some observed fact falls more 

than two standard deviations from mean average, statisticians suspect some reason other than 

random chance has caused the deviation.
125

 The origin of this practice was a matter of 

convenience and intuition, not the result of any rigorous mathematical analysis.
126

 In other 

words, for their purposes, statisticians may view data outside two standard deviations as close 

enough to eliminating random chance that they may not need to consider it.  

By contrast, trial courts are bound by the constitutional requirements of the presumption 

of innocence and proof beyond a reasonable doubt. A court’s priorities and values must differ 

from the priorities and values of statisticians. Trial courts need to account for the possibility of a 

defendant’s experience diverging more than “two standard deviations” from the typical person’s 

experience.  

Statisticians expect that many conclusions, even those based on empirical data, will 

inevitably lead to errors.
127

 For example, a medical diagnostic test, presumably based on rigorous 

objective observation and numerous prior tests, will still give some people falsely negative 

                                                      
123

 Id.  
124

 Id. at 818. 
125

 Id. 
126

 Id. at 823-824. The Meyersons wrote: 

The founder of modern statistics, R.A. Fisher, wrote, almost cavalierly, “it is convenient to draw 

the line at about the level at which we can say: ‘Either there is something in the treatment, or a 

coincidence has occurred such as does not occur more than once in twenty trials.’” Fisher actually 

acknowledged that choice was a subjective choice, not mandated by either science or math. 

Nonetheless, Fisher’s choice quickly became the gold standard for statisticians. Id. at 824, internal 

footnoting omitted. 
127

 Id. at 810-811.  
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diagnoses and others falsely positive diagnoses.
128

 “Raising the cutoff point will result in more 

false negatives (more afflicted patients declared healthy) but fewer false positives (fewer healthy 

patients deemed afflicted).”
129

 Rather than strictly following, say two standard deviations, as 

above, deliverers of medical services make value judgements as to which sort of error leads to 

more severe consequences.
130

 For diseases with grave consequences, necessitating immediate 

treatment, fewer false negatives are desirable, leading designers of the diagnostic test to alter 

perimeters of what they consider to be positive or negative.
131

  

The Constitution has made a value judgement and has set parameters to weigh possible 

errors by mandating that trial courts favor erring on the side of innocence.
132

 The Constitution’s 

drafters believed that the faulty guilty verdict carries more grave consequences than the faulty 

acquittal.
133

 Thus, the Constitution requires proof beyond a reasonable doubt.
134

 The reason for 

this is that the accused has a far greater stake in the outcome than does the government.
135

 “[I]t is 

the courts’ task to make the normative determination of the harm that would be caused by both 

types of erroneous decisions, and to adjust the legal standard accordingly.”
136

 The United States 

Supreme Court has therefore rejected the premise that an extremely low probability of an 

innocent explanation equates to guilt.
137

 Other due process and evidence protections flow from 
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 Id. at 811.  
129

 Id. at 811. 
130

 Id. 
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 Id.  
132

 Id. at 811-812. 
133

 Id. at 812. The Meyersons noted “this principle predates the Constitution,” referencing 4 William Blackstone, 

Commentaries 358.  
134

 Id. at 812, citing In re Winship, 397 U.S. 358, 372 (1970) (Harlan, J., concurring).  
135

 Id.  at 812-813, 815. 
136

 Id., at 815, citing Speiser v. Randall, 357 U.S. 513, 525-26 (1958). 
137

 E.g., Victor v. Nebraska, 511 U.S. 1, 21-22 (1994) (emphasizing that “strong probabilities” of guilt “must be so 

strong as to exclude any reasonable doubt”). 
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the Constitution’s value judgement establishing the presumption of innocence.
138

 If being 

charged with a crime is “not evidence of guilt,”
139

 then it does not logically follow that being 

charged with a crime multiple times is evidence of guilt.  

Trial courts should insist on relevant and applicable empirical data or evidence and that 

evidence admitted by the Doctrine of Chances cannot otherwise be explained by race, economic 

class, language, mental illness, substance abuse, or other circumstances particular to the 

defendant. Deferring to a factfinder’s “intuitive belief”
140

  or “knowledge of ‘the ways of the 

world,’”
141

 may simply disguise race, class-based, or other sorts of subjective propensity 

assumptions. It is important for trial courts to carefully analyze whether repeated events are, in 

context, objectively improbable for every defendant. 

 

C. PROVING GENERALLY THAT ONE OR SOME OF A SET OF EVENTS 

IS MORE LIKELY TRUE DOES NOT MAKE THE CHARGED EVENT 

MORE LIKELY TO BE TRUE 

Assuming that the prosecution proves that the prior events really are similar and that the 

string of events is objectively improbable, the Doctrine of Chances evidence may still be 

irrelevant.  

What is the logical inference if the prosecution can establish the “objective improbability 

of the same rare misfortune befalling one individual over and over”
142

? This article suggests no 

                                                      
138

 E.g., “Remember, the fact that a defendant is charged with a crime is not evidence of guilt.” CR104 Presumption 

of Innocence, Model Utah Jury Instructions, Second Edition; See also, Utah Rules of Evidence, rules 608(b)  and 

609(a)(2) (prohibiting evidence of prior alleged instances of dishonesty but allowing convictions where the elements 

include a dishonest act or false statement).   
139

 Id. Where the constitutional presumption of innocence arguably sets the evidentiary value of an accusation at 

zero (0), multiplying any number of accusations by zero (0) will also equal zero (0). 
140

 Imwinkelried, supra, note 49. 
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 Imwinkelried, supra, note 49, and accompanying text. 
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 Verde, supra, note 3 at ¶ 47. 
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definitive logical inference as to the charged event can be drawn. Professor Imwinkelried 

recommended limiting Doctrine of Chances conclusions to that “one or some of the incidents 

were not accidents,” because there is “nothing about the internal logic of the doctrine which 

singles out the charged incident as the product of actus reus or mens rea.”
143

 Probability supports 

no inference about any one specific accusation.
144

   

The Supreme Court in Verde agreed with Professor Imwinkelried that prior similar 

“tragedies or accusations” lead to a conclusion that “one or some of the occurrences were not 

accidents or false accusations,”
145

 but then reasoned further:  

Under this pattern, prior misconduct evidence may tend to prove that the 

defendant more likely played a role in the events at issue than that the events 

occurred coincidentally. And because the evidence tends to prove a relevant fact 

without relying on inferences from the defendant’s character, the evidence is 

potentially admissible.
146

 

The Court determined that because it is likely a defendant played a role in “one or some” 

events, the defendant thus “more likely played a role in” all “events at issue,” and therefore the 

defendant “more likely played a role” in the charged event.
147

 This approach deviates from the 

precepts of probability and Professor Imwinkelried’s recommendation.  

The probability of all events having guilty explanations or all events having innocent 

explanations will always be lower than the probability of any one alleged event. Considering 

more events does not make it more likely that the defendant “played a role” in all of the events at 

                                                      
143

 “Rather, the final inference is merely that one or some of the incidents were not accidents.” Imwinkelried, supra, 

note 49, at 437, 456-57, 461. 
144

 See, e.g., supra, note 52 and accompanying text. 
145

 Verde, supra, note 3, ¶ 50. 
146

 Verde, supra, note 3, ¶ 51. 
147 Subsequently, in State v. Lowther, supra, note 54 at ¶14, the State referred to Verde’s Doctrine of Chances to 

“show that it is objectively improbable that [the alleged victim] consented to sexual intercourse where three other 

witnesses have alleged that [the defendant] raped them in a manner similar to the way in which he allegedly raped 

[the victim.]” The Lowther Court agreed that “[t]he doctrine of chances, if its requirements are properly met, is one 

tool the State may use to prove that [the alleged victim] did not consent to sex with [the defendant].” Id., at ¶25.  
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issue. No matter how many allegations are added, the probability of the charged event does not 

change – that event becomes neither more nor less likely.
148

  

Obviously, the problem for trial courts applying the Doctrine of Chances is that in the 

typical criminal trial, the factfinders’ task is not to determine whether, overall, one or some 

alleged events happened but whether the charged event happened. Evidence is only relevant “if it 

has any tendency to make a fact more or less probable than it would be without the evidence.”
149

 

The higher likelihood of “one or some” events gives no information as to which one or some 

events are more likely.
150

 Where past allegations do not increase the probability that the charged 

event is true, they are thus irrelevant.  

 

V. Proper Uses for the Doctrine of Chances 

Despite its potential for misuse, the Doctrine of Chances may still be helpful. In State v. 

Vuley, the Vermont Supreme Court set forth a narrow circumstance in which the Doctrine does 

not rest upon improper assumptions of either probability or propensity.
151

  

The Doctrine should only apply to rebut claims of accident, or, in situations where a 

defendant ought to have learned from his prior admitted actions that were thereafter repeated. 

                                                      
148

 For example, in State v. Lowther, the Utah Supreme Court considered that if the evidence met the four 

foundational requirements, the prior allegations were “one tool the State may use to prove that K.S. did not consent 

to sex with Mr. Lowther.” Lowther, supra, note 53 at ¶ 25. However, the prior allegations only made it more likely 

that one or some of the alleged rapes happened and one or some of the alleged rapes did not happen. The prior 

allegations did not make it any more or less likely that any one specific act of nonconsensual sex occurred. The prior 

allegations of nonconsensual sex did not make it any more or less likely that Mr. Lowther engaged in nonconsensual 

sex with K.S. Probability does not support using Doctrine of Chances evidence to prove that K.S. did not consent to 

sex. See Spiegel, et al., supra, notes 31 and 52 and accompanying text. Probability supports only an inference that 

one or some allegations are most likely true and one or some are most likely false.  
149

 Utah Rule of Evidence 401(a). 
150

 Imwinkelried, supra, notes 48-51 and accompanying text.  
151

 State v. Vuley, 70 A.3d 940, 949 (Vt. 2013). 
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The Vermont Supreme Court reasoned “[l]ightening doesn’t strike twice – unless there’s a 

reason.”
152

 Vuley employed the Doctrine of Chances as a problem of independent probability and 

agreed with Professor Imwinkelried that flipping a coin and getting heads ten (10) times has 

some tendency to indicate something other than random chance is at work.
153

 “Our certainty that 

the collection of events was not random will always be greater than our certainty that any 

individual event was not random.”
154

   

The Vuley Court then found a narrow exception to the general inadmissibility of Doctrine 

of Chances evidence.   

While the general prohibition against propensity-based evidence might, at 

first blush, suggest that the doctrine of chances cannot be used, there is a valid 

third and altogether different inference that goes under the header of the doctrine 

of chances: where someone has already committed an unusual act with bad 

consequences, it is more likely that subsequent acts of that type were not 

accidental. THIS INFERENCE IS based on the understanding THAT PEOPLE 

learn from their mistakes. If someone has accidentally done something with 

terrible consequences, then that person becomes less likely to do that same thing 

accidentally a second time. The person is likely to have a heightened awareness of 

the consequences and therefore less likely to be careless. For example, a man who 

accidentally shot his first wife will be less likely than an average person to 

accidentally shoot his second wife. As a result, one can infer that a subsequent 

shooting – especially one under distinctly similar circumstances – is less likely to 

be inadvertent and therefore more likely to be intentional. We might call this the 

psychological doctrine of chances. . . Note that the psychological doctrine of 

chances provides no inference that the first incident was not an accident.
155

 

The Vermont court’s formulation of this “psychological doctrine of chances” which 

severely limits the applicability of the Doctrine relies on no unspoken propensity-based 

                                                      
152

Id. Actually, lightening does strike twice, both randomly and with reason. Dan Robinson, Lightening Myths: 

Lightening never strikes the same place twice, STORM HIGHWAY, 

http://stormhighway.com/lightening_never_strikes_the_same_place_twice_myth.php. “Lightening can strike any 

location. . . It may take as little as less than ten minutes within a single thunderstorm, or longer than a million years 

– but lightening will eventually strike the same spot again and again. A strike to one location does nothing to change 

the electrical activity in the storm above, which will produce another strike as soon as it ‘recharges.’ The previously 

hit location is then just as fair game for the next discharge as any other spot.” 
153

Id.; see also, Imwinkelried, supra, notes 84 and 85 and accompanying text.     
154

 Vuley, supra, note 151. Probability supports this statement. See supra, notes 50-53 and accompanying text. 
155

 Id., at 952-53, italics and allcaps in original.  
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assumptions. “Essentially, this reasoning treats past incidents not as bad acts attributable to the 

defendants, but as events that would affect defendant’s knowledge and mental state.”
156

 The 

Vermont Court in Vuley returns the Doctrine to its roots
157

 as a potentially useful way to examine 

a defendant’s intent or knowledge. 

 

VI. Conclusion 

There are plenty of well-established reasons to admit evidence of prior alleged crimes, 

wrongs, or acts, without resorting to elusive or irrelevant notions of probability. Equating rarity 

to eliminating random chance simply transforms the appearance of certainty into claimed 

relevance. Stating that a possibly repeated rare act is relevant because “the fortuitous coincidence 

becomes too abnormal, bizarre, implausible, unusual or objectively improbable to be 

believed,”
158

 substitutes appearance over substance and expedience over accuracy while at the 

same time claiming to be dispassionately objective. Factfinders, whether judges or juries, base 

decisions on evidence and logic but also upon personal experience which may allow bias, 

emotion, unnecessary and faulty intuition, and other lesser-understood subjective grounds to 

come into play under the label of “objective facts.”  

As long as we agree that it is “far worse to convict an innocent [person] than to let a 

guilty [person] go free,”
159

 narrowing the applicability of the Doctrine of Chances outweighs any 

compelling public interests that may warrant its use.  

                                                      
156

 Id. at 953. 
157

 Wigmore, supra, notes 29-30 and accompanying text. 
158

 Verde, supra, note 3, ¶ 49, quoting 8 Edward J. Imwinkelried, UNCHARGED MISCONDUCTED EVIDENCE § 5:05 

(1984).  
159

 In re Winship, 397 U.S. 358, 372, 90 S.Ct. 1068, 1077, 25 L.Ed. 2d 368 (1970) (Harlan, J. concurring). 
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Trial courts should limit Doctrine of Chances evidence in criminal cases
160

 to instances 

where, as in Vuley, a defendant should necessarily have learned from established admitted prior 

conduct.  

 

 

                                                      
i
 Attorney, Salt Lake Legal Defender Association. The author is very grateful to Hon. C. Dane Nolan (retired), 

Teresa Welch, and Joshua Player for editing this article and to John Plimpton and Sherry Valdez for talking through 

probability concepts.  

                                                      
160

 There may be civil cases where causation of “one or some” events is the relevant question for the factfinder. 

These might include, for example, civil rights cases or large-scale torts.  
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CRIMINAL MINDS: THE NEED TO REFINE THE APPLICATION OF
THE DOCTRINE OF OBJECTIVE CHANCES AS A JUSTIFICATION FOR
INTRODUCING UNCHARGED MISCONDUCT EVIDENCE TO PROVE
INTENT

[T]here is nothing either good or bad but thinking makes it so.

--William Shakespeare 1

I. INTRODUCTION

Dean Wigmore once wrote that the hearsay doctrine is the “most characteristic rule of the Anglo-American law of Evidence.” 2

Today, it can be said that the character evidence doctrine is the most characteristic rule of American evidence law. At early
common law, a proponent could not introduce evidence of an accused's uncharged crime in order to show the accused's bad

character and, in turn, treat that character as proof that the accused committed the charged crime. 3  Modernly, most legal

systems in the common law world have significantly relaxed that prohibition. 4  However, with few exceptions, 5  the evidentiary

codes in *852  the United States firmly maintain the prohibition. 6  For example, Federal Rule of Evidence 404(b)(1) provides:
“Evidence of a crime, wrong, or other act is not admissible to prove a person's character in order to show that on a particular

occasion the person acted in accordance with the character.” 7  Thus, at an armed robbery trial, the prosecution may not introduce
evidence of a prior, uncharged robbery by the accused simply to show that the accused is a robber and hence more likely to
have perpetrated the charged robbery.

However, the wording of Rule 404(b)(1) should not mislead the reader into believing that the prosecution may never introduce
evidence of an accused's uncharged offenses. Quite the contrary is true. Another subsection of the very same rule reads: “This
evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge,

identity, absence of mistake, or lack of accident.” 8  This provision generates more appellate litigation and published opinions

than any other section in the Rules. 9 Rule 404(b)(2) permits the prosecution to introduce evidence of an accused's uncharged

misconduct when the evidence is logically relevant on a non-character theory. 10  Prosecutors frequently offer uncharged
misconduct under Rule 404(b)(2) because they appreciate that its introduction can have a *853  devastating impact on the

defense. 11  Suppose, for example, that the accused is charged with an armed robbery committed on March 1. When the
perpetrator fled the scene, he dropped a pistol with a certain serial number. The prosecutor has evidence that on February 1,
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the accused stole that very pistol from a gun store. At the armed robbery trial, Rule 404(b)(2) would enable the prosecutor to
introduce testimony about the February 1 theft for the purpose of identifying the accused as the perpetrator of the March 1
charged offense. In this situation, the prosecutor is not arguing simplistically that the earlier, uncharged theft shows the accused
is a criminal and, therefore, more likely to have committed the charged robbery; rather, the prosecutor is relying on the non-
character theory that by virtue of the prior theft, the accused gained possession of a unique, one-of-a-kind instrumentality found
at the scene of the charged robbery. It is true that here the evidence has dual relevance: It is probative on a forbidden character
theory as well as a legitimate non-character theory. However, in most cases of dual relevance, the judge admits the evidence

and gives the jury a limiting instruction under Rule 105. 12  The instruction directs the jury that although they may not use the
evidence to infer the accused's bad character, they may consider the evidence for the limited purpose of deciding whether the
accused was the person who wielded the pistol during the charged March 1 robbery.

As the preceding hypothetical illustrates, prosecutors sometimes introduce uncharged misconduct to prove the accused's identity
as the perpetrator of the charged offense. However, as the wording of Rule 404(b)(2) indicates, prosecutors may offer uncharged
misconduct evidence to establish other elements of the charged crime such as the mens rea, the requisite “intent.” As a
matter of history, offering such evidence to prove mens rea elements was “[t]he earliest widely recognized use of uncharged

misconduct evidence.” 13  Today, the introduction of uncharged misconduct to prove intent is the most common use of Rule

404(b) evidence. 14  It is understandable why prosecutors resort to this use of uncharged misconduct so frequently. In *854
many cases, prosecutors can rely on physical evidence or eyewitness testimony to establish both the occurrence of a crime and
the accused's identity as the perpetrator. For example, the victim or a percipient witness may provide direct evidence of the

accused's identity. The proof of the mens rea often proves to be the most difficult challenge for the prosecutor, 15  especially in

prosecutions for white-collar crimes. 16  Unless the accused has made a confession directly admitting mens rea, the prosecution

must almost always rely on circumstantial evidence. 17

The courts appreciate how difficult it can be for a prosecutor to establish the accused's criminal intent, and they consequently

are generally rather liberal in permitting the prosecution to introduce uncharged misconduct evidence for that purpose. 18  Most

courts take a lenient attitude toward the admission of such evidence to prove intent. 19  Given the right circumstances, the
prosecution may introduce uncharged misconduct to prove the accused's identity as the perpetrator, the accused's formation of

a plan to commit the charged and uncharged crimes, or the accused's mens rea; 20  and, the introduction of the evidence for any
of these purposes may necessitate a showing of a degree of similarity between the charged and uncharged crimes. The courts

routinely assert that the lowest degree of similarity is required when the prosecution offers the evidence to prove intent. 21

In the final analysis, in many cases in which the courts accept “similar” uncharged misconduct evidence under Rule 404(b) to
show intent, they rely-- at least implicitly--on Dean Wigmore's famous doctrine of objective chances; on the facts, there is no
other applicable non-character theory. Wigmore stated the doctrine of chances in his monumental evidence treatise:

*855  The argument here is ... from the point of view of the doctrine of chances,--the instinctive recognition of
that logical process which eliminates the element of innocent intent by multiplying instances of the same result
until it is perceived that this element cannot explain them all .... [T]he mind applies this rough and instinctive
process of reasoning, namely, that an unusual and abnormal element might perhaps be present in one instance,
but the oftener similar instances occur with similar results, the less likely is the abnormal element likely to be
the true explanation of them.

Thus, if A while hunting with B hears the bullet from B's gun whistling past his head, he is willing to accept B's bad aim or
B's accidental tripping as a conceivable explanation; but if shortly afterwards the same thing happens again, and if on the third
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occasion A receives B's bullet in his body, the ... inference (i.e. as a probability, perhaps not a certainty) is that B shot at A

deliberately; ... the chances of an inadvertent shooting on three successive similar occasions are extremely small .... 22

Ian Fleming captured the same notion in a classic line from his James Bond novel, Goldfinger: “Once is happenstance. Twice

is coincidence. The third time it's enemy action.” 23

The conventional wisdom is that the admission of uncharged misconduct to prove intent on this theory is a legitimate non-
character theory of logical relevance. As previously stated, Rule 404(b) forbids the prosecution from introducing testimony

about an accused's uncharged misconduct to show the accused's personal, subjective 24  disposition or propensity for illegal

or immoral conduct. 25  In theory, the doctrine of chances has nothing to do with the accused's character. 26  Instead, to apply

the doctrine, the trier of fact focuses on the objective improbability of so many accidental, inadvertent occurrences. 27  To be
sure, innocent persons sometimes find themselves enmeshed in suspicious circumstances; but common sense indicates that it
is implausible that such involvement will occur repeatedly.

Although the courts now accept the doctrine of chances as an alternative, non-character theory of logical relevance, reliance on
the doctrine poses significant probative dangers. As previously stated, *856  uncharged misconduct evidence almost always
possesses dual relevance; even when it is logically relevant on a non-character theory, the evidence also shows the accused's bad

propensity and creates the risk that the trier will misuse the evidence for the verboten character purpose. 28  The line between

proper non-character reasoning and improper character reasoning is a fine one. 29  It can be a very thin distinction for the lay

jurors to draw during deliberations. 30  Again, to trigger the doctrine, the prosecutor must demonstrate that the charged and

uncharged crimes are similar. 31  The very similarity of the crimes can sorely tempt the jury to succumb to the character-reasoning

syndrome. 32  It is axiomatic that the jurors may not reason that the other act shows the accused's bad character and that “if
he did it once, he did it again.” However, there is an acute risk that the line between that forbidden theory and the doctrine of

chances will blur 33  during deliberations, when the jury has to assess the similarity between the charged and uncharged acts. If
the judge decides to admit uncharged misconduct on a doctrine of chances theory, it is his or her responsibility to ensure that

the theory does not function as a Potemkin, virtually inviting the jury to engage in forbidden character reasoning. 34

The thesis of this Article is that in many cases, the courts have shirked that responsibility. The next Part addresses the threshold
question of whether the character prohibition has any application when the prosecution offers uncharged misconduct evidence

to show mens rea. 35  Although some have suggested that the answer is no, Part II concludes that the prohibition applies with

full force whether the evidence is offered to show mens rea or physical conduct. 36  Part III is largely descriptive, reviewing
the doctrine of chances. The Part lists the requirements for invoking the doctrine and explains why the courts have concluded

that the doctrine is a legitimate, non-character theory. 37

*857  The fourth and final Part is evaluative. The initial Subpart surveys the current judicial administration of the character
evidence prohibition in cases in which the prosecution must turn to the doctrine of chances to justify introducing uncharged

misconduct evidence to prove intent. 38  It demonstrates that in a large number of cases in which the courts admit uncharged
misconduct to establish intent and the prosecution's only conceivable non-character theory is the doctrine of chances, the court's

analysis is conclusory in the extreme. 39  Rather than invoking the doctrine and inquiring whether the prosecution has satisfied

the doctrine's requirements, the courts advance the broad generalization that similar misdeeds are admissible to prove intent. 40

Even in the cases in which the doctrine's technical requirements are satisfied, many courts do little to ensure that the jury focuses

on the objective improbability of multiple, similar inadvertent acts rather than engaging in forbidden character reasoning. 41

In particular, the appellate courts have not mandated that trial judges read the jury limiting instructions specifically tailored to

the doctrine of chances. 42
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The next Subpart proposes reforming the manner in which the courts apply the doctrine. Under this proposal, when the
prosecution invokes the doctrine to rationalize the admission of uncharged misconduct evidence to prove intent, the judge would
have to (1) explicitly determine that the evidence satisfies the doctrine's requirements, and (2) administer limiting instructions

specially tailored to the doctrine. 43  If the prosecution's foundation does not satisfy the doctrine's requirements, the judge should

certainly not rely on the doctrine as the non-character justification for admitting the evidence. 44  In any event, the distinction
between verboten character reasoning and legitimate use of the doctrine can be so thin that the trial judge ought to give the jury
a limiting instruction sharply differentiating between character reasoning and the use of the evidence according to the doctrine.
As we have seen, in criminal practice, Rule 404(b) is the most frequently litigated evidentiary issue; and even more to the point,
the most common use of Rule 404(b) evidence is to prove intent. Given those realities, the lax practices currently followed in
many, if not most, jurisdictions, are intolerable.

*858  II. THE THRESHOLD QUESTION: DOES THE CHARACTER EVIDENCE PROHIBITION APPLY WHEN
THE PROSECUTION OFFERS UNCHARGED MISCONDUCT EVIDENCE TO PROVE THE ACCUSED'S
MENTAL STATE OF MIND RATHER THAN PHYSICAL CONDUCT?

A. The Probative Dangers That Account for the Character Prohibition

Rule 404(b)(1) codifies an aspect of the character evidence prohibition. By its terms, the rule forbids the prosecution from
introducing uncharged misconduct evidence “to [prove] that on a particular occasion the person acted in accordance with”

a character or trait for unlawful or immoral conduct. 45  When the federal drafters prepared the original Rule 404, they used

section 1101 from the California Evidence Code as a model. 46  The wording of section 1101(b) is strikingly similar to that of
Rule 404(b). There are slight linguistic differences, but the thrust of the two statutes is essentially identical. While Rule 404(b)

refers to “act[ion]” in accordance with the character or trait, section 1101 uses the expression, “conduct.” 47  A narrow reading
of the statutory language might support the contention that the prohibition comes into play only when the prosecution offers the
uncharged misconduct to show the accused's physical conduct, not his or her mental intention. Indeed, in one case the California

Supreme Court stressed the legislature's choice of the word, “conduct.” 48  Seizing on that word choice, the court suggested
that the prohibition was inapplicable because “[t]he prosecutor [had] offered the evidence to prove defendant's state of mind ...

rather than defendant's conduct on any particular occasion.” 49

That suggestion is unsound. Figure 1, below, depicts the character evidence prohibition. As we shall now see, the policy rationale
for the character evidence prohibition is that a character rationale poses a combination of two significant dangers; and the use
of uncharged misconduct to prove an accused's intent raises both of those dangers.

*859 FIGURE 1

ITEM OF EVIDENCE Uncharged act
by the accused →

INTERMEDIATE INFERENCE The
accused's personal, subjective bad
character →

ULTIMATE INFERENCE The
accused's conduct on the charged
occasion consistent with the bad
character

A character theory of logical relevance involves two inferential steps, and each inference poses a significant probative danger.
The first step is the inference from the item of evidence to the intermediate inference of the accused's personal, subjective bad

character. 50  This inference poses the danger that the jury will convict the accused on an improper basis, namely, his or her
criminal past. In order to decide whether to draw this inference, the jury must consciously focus on the question of whether the
accused is the type of person who would commit a crime. If the jury is forced to do so at a conscious level, there is a substantial

risk that, at least at a subconscious level, the jury will be repulsed by the accused's criminal past. 51  The Eighth Amendment

cruel and unusual punishment provision bars criminalizing a person's status. 52  If the jury were to convict due to the accused's
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past, not because of proof beyond a reasonable doubt of the charged offense, the conviction would not only be on an improper
basis; the conviction would also offend a policy of constitutional dimension.

The second step in Figure 1 is the inference from the accused's bad character to the conclusion that on the occasion of the

charged offense, the accused acted “in character” and perpetrated the charged offense (similar to the charged crime). 53  This

step creates the danger that the jury will overvalue the evidence. 54  Most of the available psychological research points to the

conclusion that the general construct of a person's character is a weak predictor of the person's conduct on a specific occasion. 55

In particular, it is difficult to find any published research that would support drawing an inference as to the person's character

from a single other instance of the person's conduct. 56

*860 B. The Presence of Those Probative Dangers When the Prosecution Offers Uncharged Misconduct Evidence to
Prove Intent

This use of uncharged misconduct undeniably poses the first probative danger. Evidence of an accused's other misconduct is

potentially prejudicial because the jury may perceive the conduct as immoral 57  and then be tempted to punish the accused for
that misconduct--not because the accused is guilty of the charged crime. For the most part, it is the accused's wrongful intent that
gives the conduct its perceived immoral quality. As Shakespeare observed, “[T]here is nothing either good or bad but thinking

makes it so.” 58  As one article states:

When a writer wants to express the thought that a person has a criminal disposition, the writer frequently describes
the person as a “criminal mind”--rather than a criminal arm or leg. Suppose that the jury concludes that the accused
has a warped mind inclined to criminal intent. That conclusion can cause the jurors to experience the very type of
revulsion which the character evidence prohibition is designed to guard against. As Judge Goldberg ... noted [in
one of the most famous Rule 404(b) decisions], the “character” referred to in Rule 404(b) is “largely a concept

of a person's psychological bent or frame of mind ....” 59

If the uncharged misconduct evidence tends to show that the accused has a perverse mindset, a lay juror may be inclined to
believe that whether the accused is innocent or guilty of the charged crime, the accused needs to be incarcerated to protect society.

Like the first probative danger inspiring the character evidence prohibition, the second danger can be present when the
prosecution *861  offers uncharged misconduct evidence to establish the accused's intent. As Subpart A notes, above, the
second inference poses the risk that the jurors will ascribe undue weight to the accused's character as a predictor of conduct

on a specific occasion, that is, at the time of the alleged commission of the charged crime. 60  How much probative value does
the uncharged misconduct have to establish the accused's character as a predictor of conduct at the time of the charged crime?
That probative value can be minimal:

If the only question were the accused's physical response [in the charged and uncharged incidents], to some extent
the resolution of the question would be reducible to the applications of the laws of [biology,] chemistry[,] and
physics. The application of the laws of the physical sciences can help predict the accused's physical reaction. It
is the mental component of the accused's conduct which introduces the element of unpredictability. American
criminal law operates on the assumption that the typical person possesses cognitive and volitional capacities. The
variety of ways in which the person can exercise those capacities makes it difficult to forecast the person's mental
state at any given time .... The risk of overestimation exists because the response to a situation includes a variable

mental component. 61
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In short, there is no excuse for exempting uncharged misconduct evidence from the character evidence prohibition merely
because the prosecution offers the evidence to show the accused's mens rea: “he thought it once, ergo he thought it again” is
just as much improper character reasoning as “he did it once, therefore he did it again.” Even when the evidence is offered to

show intent, the evidence must pass muster under Rule 404(b). 62

III. IN THEORY, DOES THE DOCTRINE OF OBJECTIVE CHANCES QUALIFY AS A BONA FIDE NON-
CHARACTER THEORY FOR ADMITTING UNCHARGED MISCONDUCT EVIDENCE?

As Part II explains, the character evidence prohibition codified in Rule 404(b) applies with full force when the prosecution

offers uncharged misconduct evidence to prove intent. 63  Hence, to justify the admission of uncharged misconduct evidence,
the prosecution must *862  convince the judge that the evidence is admissible on a non-character theory of logical relevance.
Does the doctrine of chances qualify as a bona fide non-character theory?

A. The Requirements for Invoking the Doctrine

The requirements for properly invoking the doctrine can be extracted from Dean Wigmore's description. 64  To begin with, the

charged and uncharged incidents must be generally similar. 65  There is no across-the-board requirement that to be admissible

under Rule 404(b), an uncharged incident be similar to the charged offense. 66  The text of Rule 404(b) does not include

the adjective, “similar.” Under Rule 404(b), the courts often admit “consciousness of guilt” evidence. 67  Thus, in a murder

prosecution, Rule 404(b) would allow the prosecution to show that the accused had attempted to bribe a prosecution witness; 68

murder and bribery are dissimilar crimes, but the attempted bribery is relevant for a non-character purpose.

However, a showing of similarity is a logical necessity under the doctrine of chances. 69  The cases recognizing that necessity

are legion. 70  Though, as Part I notes, the degree of similarity between the charged and uncharged offenses need not be as high

as when the uncharged misconduct is offered to prove the accused's identity as the perpetrator of the charged offense. 71  When
the prosecution offers the evidence for identity, the two offenses must be so similar that there is likely only one criminal who

uses the modus operandi shared by the two offenses. 72  In *863  contrast, when the evidence is offered to prove intent, the two

crimes need merely fall into the same general category. 73  As Dean Wigmore stated, the charged and uncharged offenses need be

similar only “in [their] gross features.” 74  Suppose, for example, that the accused is charged with possession of cocaine and that
on both the charged and uncharged occasions, the police found cocaine in a vehicle the accused was driving. If the prosecution
were offering the uncharged misconduct to establish the accused's identity as the perpetrator of the charged drug offense, the

prosecution would have to show that both crimes were committed with the same, unique modus operandi. 75  However, it is
sufficient to trigger the doctrine of chances to show intent that in both instances, the accused was driving a vehicle in which
drugs were found. Innocent people sometimes end up driving cars containing drugs secreted by other persons, but that is usually

a “once-in-a-lifetime” experience for innocent individuals. 76

The second requirement is that, considering both the charged and uncharged incidents, the accused has been involved in such
incidents more frequently than the typical, innocent person. As the late Professor David Leonard observed, the doctrine of

chances rests on a sort of “informal probability reasoning.” 77  The question is not the absolute number of incidents. 78  Rather,
the question is whether the concurrence of the charged and uncharged incidents would amount to an extraordinary coincidence--

exceeding the ordinary incidence of that type of event. 79  If an innocent person is likely to become involved in that type of event

only once in his or her lifetime, proof of a single uncharged, similar incident suffices to trigger the doctrine. 80  However, if even
innocent persons can encounter such circumstances on multiple occasions, the doctrine comes into play only if, considering
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the charged and uncharged crimes, the accused has been enmeshed in similar circumstances more frequently than would be

expected. 81  In some cases, the judge can rely on common sense and experience to conclude that a particular type of *864  event

is a once-in-a-lifetime experience. 82  In other cases, though, the judge should demand that the prosecution produce evidence

of the baseline frequency of such events. 83

B. The Status of the Doctrine as a Legitimate Non-Character Theory Satisfying Rule 404(b)

Rule 404(b) forbids prosecutors from relying on the theory of logical relevance, set out in Rule 404(b). 84  Revisit Figure 1,
above. As Part II explained, this theory of logical relevance involves two inferential steps, and each inference entails a significant
probative danger. The first is the inference from the item of evidence to the intermediate inference of the accused's personal,

subjective bad character. 85  This inference poses the danger that the jury will convict the accused on an improper basis, that is,

his or her criminal past. 86  The second step is the inference from the accused's bad character to the conclusion that at the time
of the charged offense, the accused acted “in character”--consistently with the character--and perpetrated the charged offense

(similar to the uncharged crime). 87  This step creates the danger that the jury will overvalue the evidence. 88  The bulk of the
relevant psychological research points to the conclusion that the general construct of a person's character is a poor predictor of

the person's conduct on a specific occasion. 89  Character is an especially poor predictor when the inference as to the person's
character is drawn from a single other instance of the person's conduct; in the psychological research studies attempting to draw

such inferences, the accuracy rate has been “at best .30.” 90

*865  Contrast the theory of logical relevance underlying the doctrine of chances, using Figure 2, below. 91

FIGURE 2

ITEM OF EVIDENCE An uncharged
event involving the accused →

INTERMEDIATE INFERENCE
Considered together with the charged
event, an objectively improbable
coincidence →

ULTIMATE INFERENCE The
probability of the accused's criminal
state of mind at the time of one or some
of the events

This theory not only differs superficially from the sort of character reasoning forbidden by Figure 1 and Rule 404(b). More
fundamentally, it also differs from such reasoning with respect to both of the probative dangers inspiring the character evidence
prohibition. This theory does not require the jurors to consciously advert to the question of the accused's personal, subjective
character. Rather, they are asked to assess the objective improbability of so many accidents or inadvertent acts. Of course, on
their own the jurors might consider the accused's personal, subjective character, since the testimony about the uncharged act

has dual relevance. 92  However, that risk is much smaller than when the judge expressly directs the jurors to ask themselves
what type of person is the accused. Moreover, the second step does not require the jurors to use character as a predictor of
conduct. Rather, the second step necessitates that the jurors do what the judge will tell them to do in another part of the jury
charge, namely, draw on their common sense and knowledge to assess the relative plausibility of the parties' competing versions

of the events. 93

1. Judicial Acceptance of the Doctrine of Chances

In light of the evident differences between character reasoning and the doctrine of chances, the courts have endorsed the doctrine

as a legitimate non-character theory. 94  The courts have permitted prosecutors *866  to use the doctrine for several purposes.

One of the leading American cases is United States v. Woods. 95  In that case, the accused was charged with infanticide. 96  The

victim had died of cyanosis. 97  The accused claimed that the child's suffocation was accidental. 98  To rebut the accused's claim,
the prosecution offered evidence that, over an approximately twenty-five-year period, children in her custody had experienced
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twenty cyanotic episodes. 99  The trial judge admitted the testimony, and the appellate court upheld the ruling. 100  The court
reasoned that the testimony established an extraordinary coincidence of cyanotic episodes among children in the accused's
custody and that, in turn, that incidence was circumstantial evidence that one or some of the episodes were not accidental but

rather the product of an actus reus. 101  Although the court ruled the evidence admissible on a doctrine of chances theory, the
court stressed that the record of trial included testimony by a distinguished forensic pathologist, Dr. Vincent Di Maio, that there

was a seventy-five percent chance that the charged incident was a homicide. 102  While the uncharged misconduct evidence can
be admissible under the doctrine of chances, there is nothing inherent in the doctrine's logic that singles out the charged incident
as a crime. The logic only supplies circumstantial evidence that one or some of the incidents were not accidents. In Woods,
standing alone, the uncharged misconduct evidence might not have been legally sufficient to sustain a conviction; but coupled

with the evidence, Dr. Di Maio's testimony satisfied the prosecution's burden of production on the actus reus issue. 103

Of greater interest for our present purpose, the courts accepting the doctrine also allow prosecutors to employ the doctrine to

establish mens rea. 104  Sometimes, criminals plant drugs on an innocent person or in an *867  innocent person's car in order
to implicate them. But again, that seems like a once-in-a-life experience. If an accused charged with drug possession claims
that the drugs must have been planted in his or her car but the prosecution has evidence that on another occasion the police also

found the accused driving a car containing illegal drugs, cumulatively, the two incidents show a very “odd coincidence.” 105

Just as the doctrine permitted the Woods prosecution to use the uncharged misconduct as evidence of actus reus, in this case
the prosecution may introduce the evidence as proof of mens rea.

2. Scholarly Challenges to the Doctrine's Status as a Non-Character Theory

While there is now extensive judicial support for the doctrine of chances, some commentators have contended that the doctrine

is nothing more than a smokescreen for bad-character reasoning. 106  These critics begin their line of argument by noting that

the doctrine of chances rests on a species of statistical reasoning. 107  Indeed, when civil rights plaintiffs invoke the doctrine

in discrimination suits, they often offer formal statistical testimony to prove the defendant's intent to discriminate. 108  The
null hypothesis is that there has been no discrimination. The statistician then estimates what the expected value would be--for
example, the number of African Americans or women hired--if the null hypothesis were true. The statistician next determines
the observed value, the number actually hired. If the disparity between the expected and observed values is too great to be
attributable to random chance, the null hypothesis is rejected; and, its rejection furnishes some evidence of the truth of the

alternative hypothesis that there has been discrimination. 109  The critics of the doctrine of chances contend that the probability

reasoning underlying the doctrine is propensity-based. 110  In essence, the contention is that once random, innocent chance is
eliminated, the only remaining logical route to the ultimate inference is an intermediate inference assuming the accused's *868

bad character. 111  The critics assert that without positing the accused has a character that is “continuing,” 112  “constant,” 113  and

“unchanging” 114  “across time,” 115  there is no logical nexus between the accused's uncharged act and the charged offense. 116

However, these criticisms are flawed. First, in Figure 2, work forward from left to right toward the final conclusion. 117  The
critics' implicit assumption is that once random, innocent chance is eliminated, the only way to reason toward the final conclusion
is to posit an intermediate inference of the accused's constant, unchanged bad character. That assumption is plainly false. The
assumption rests on a simplistic, determinist view of human behavior. Consistent with Western philosophic tradition, for the

most part, American law assumes that persons are autonomous 118  human beings with volitional capacity. 119  Simply stated,

they possess free will. 120  In Figure 2, it is possible to reason to the ultimate inference without assuming the accused's constant
bad character:

A person may have characteristics predisposing him or her to act in a certain way, but situationally the person
can make a choice contrary to the character trait. For example, even if a person has a propensity toward criminal
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conduct, in a given case the deterrent effect of the criminal law might be so strong that she makes an ad hoc choice
to refrain from committing a crime. Conversely, even if a person has a propensity toward lawful conduct, in a

given case she might encounter a tremendous temptation and make a situational choice to perpetrate a crime. 121

Now, in Figure 2, work from right to left--that is, backward from the ultimate inference. 122  The critics misconceive the doctrine
of chances. If it were true that the accused had a continuing, constant, *869  unchanging character, the ultimate inference would

be that “all” 123  the outcomes were the same. “[E]very” act would be either innocent or criminal. 124  However, the proponents
of the doctrine such as Wigmore make a much more limited claim. Their only claim is that when the doctrine applies, one or

some of the outcomes are attributable to fault. 125  That is why in the leading Woods decision, the court placed such heavy stress
on the fact that the lower court record contained both the uncharged misconduct evidence and Dr. Di Maio's findings as to the

homicidal character of the death charged in that case. 126  The doctrine of chances yields only a limited ultimate inference. As
a matter of simple logic, the doctrine does not entail the intermediate inference of constant, unchanging bad character that the
doctrine's critics claim. The upshot is that not only do the courts accept the doctrine of chances, but they also, in principle, may

do so without violating Rule 404(b). 127

IV. IN PRACTICE, ARE THE COURTS APPLYING THE DOCTRINE OF OBJECTIVE CHANCES IN A
MANNER THAT ENSURES JURORS WILL USE UNCHARGED MISCONDUCT EVIDENCE ADMITTED
UNDER THE DOCTRINE ONLY FOR A NON-CHARACTER PURPOSE?

Part III demonstrates that the courts are justified in treating the doctrine of chances as a legitimate non-character theory for
introducing uncharged misconduct evidence. Today, the critical question is not whether it is warranted to recognize the existence
of the doctrine. Rather, the key question is the manner in which the courts are applying the doctrine. Are they applying it in
a scrupulous manner that upholds the character evidence prohibition, or are they applying it in a loose manner that threatens
to undermine the prohibition? An examination of the cases invoking the doctrine to permit proof of mens rea reveals that in
many cases, the latter is true.

*870 A. The Deficiencies in the Current Judicial Administration of the Doctrine of Objective Chances

1. The Dangerously Conclusory Nature of Many of the Opinions Relying on the Doctrine of Objective Chances to
Justify the Admission of Uncharged Misconduct Evidence to Prove Intent

The doctrine of chances is not the only theory of logical relevance that can justify the admission of uncharged misconduct
evidence to prove intent. By way of example, suppose that the police stopped a car the accused was driving and found drugs
in the trunk. The accused denies both knowing that the truck contained drugs and having any intention to possess the drugs.
However, before trial, the accused threatened and attempted to bribe one of the prosecution witnesses. At trial, the prosecution
attempts to introduce testimony about the threat and attempted bribe, but the defense objects that the testimony would violate
the character evidence prohibition. In all likelihood, the trial judge would both characterize the testimony as evidence of the

accused's “consciousness of guilt” 128  and admit it under Rule 404(b) as some evidence that the accused possessed a criminal

intent. 129

However, if the prosecution wants to introduce uncharged misconduct evidence to prove intent and no other non-character
theory applies, by process of elimination the prosecution often falls back on the doctrine of chances as a last resort. Even when
careful scrutiny of the fact pattern indicates that the prosecution's only tenable non-character theory is the doctrine, the courts

frequently do not explicitly invoke the doctrine. 130 United States v. Evans, a prosecution for knowing receipt of stolen goods,

is a case in point. 131  The court sustained the admission of uncharged misconduct evidence of the accused's receipt of other
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stolen goods, 132  and, on the facts, the doctrine of chances appears to be the only conceivably applicable non-character theory.
Yet the court never mentioned the theory. The court implicitly relied on the doctrine without using the label, “the doctrine of

objective chances.” 133 United States v. Campbell, a 2015 prosecution for the knowing preparation of false tax returns, fits the

same mold. 134

*871  Moreover, even when the courts purport to apply the doctrine in so many words, in many instances their analysis is

shallow. 135  These courts do not pause to inquire whether the prosecution has satisfied the foundational requirements for the
doctrine. In particular, they rarely demand that the prosecution demonstrate a baseline frequency or incidence for the type of
event involved in the instant case to support the inference that cumulatively, the charged and uncharged incidents establish an
extraordinary coincidence.

Many cases involving drug prosecutions fall into this pattern. It is a commonplace observation that the courts have been

very liberal in admitting uncharged misconduct evidence of other drug transactions to prove intent in drug prosecutions. 136

Especially when the accused is charged with a possessory offense with intent to distribute, the courts routinely admit evidence

of the accused's other drug offenses. 137  Although the accused is charged with intent to traffic and distribute, a large number

of courts admit uncharged misconduct evidence that the accused possessed mere user quantities. 138  The opinions are replete

with sweeping assertions that “virtually any prior drug offense” is admissible to prove intent in a drug prosecution. 139

However, in any case in which the prosecution is relying on the doctrine of chances, such sweeping generalizations are
indefensible. These opinions give the impression that the admissibility of the evidence in these cases turns on a question
of precedent, namely, whether uncharged drug offenses are admissible to prove intent in drug prosecutions. However, that
generalization is overbroad. The decisive question is fact- and case-specific: whether the prosecution has laid a foundation
satisfying both requirements for triggering the doctrine of chances.

There are certainly intent to distribute cases in which it is warranted to apply the doctrine. Suppose that, on multiple occasions,
the accused was found in possession of huge quantities of a drug--quantities that *872  could exceed a lifetime supply for a
casual drug user. Even if the accused were a neophyte drug-user who could not accurately predict their personal needs, they
would quickly discover that they had acquired a quantity far exceeding their personal needs. It is objectively unlikely that a
person could acquire such a quantity on several occasions without at least once entertaining the intent to distribute. That would
be a sensible application of the doctrine. However, the generalization that any drug offense is admissible to prove intent to
distribute goes well beyond the limits of the doctrine. When the issue is intent to distribute and engage in commercial trafficking,
the possession of a minuscule drug quantity, barely useful for personal use, is hardly similar to the possession of a warehouse full
of the drug. For that matter, even a prior conviction for conspiracy to traffic in drugs may not pass muster under the doctrine of
chances. The court must examine the facts underlying the conspiracy conviction. An accused may have been convicted of such
a conspiracy because he or she was the accountant for the conspiracy and never saw, much less possessed, any quantity of the

drug. 140  Similarly, the broad net of conspiracy could extend to an accused who purchased the instrumentation for processing the
drug but never held a gram of the drug in his or her hand. Indeed, the accused could have suffered the conspiracy conviction even
though he or she had never possessed drugs in his or her entire life. In short, when a court is content with conclusory analysis in a
doctrine of chances case, there is a grave risk that the end result will be the introduction of inadmissible bad character evidence.

2. The Inadequacy of the Limiting Instructions Typically Administered in Doctrine of Objective Chances Cases

As previously stated, uncharged misconduct testimony often has dual relevance. 141  When a single item of evidence is relevant

for two purposes, one permissible and the other impermissible, the judge ordinarily 142  admits the evidence but gives the jury
a limiting instruction. *873  Rule 105 governs limiting instructions: “If the court admits evidence that is admissible ... for a
purpose--but not ... for another purpose--the court, on timely request, must restrict the evidence to its proper scope and instruct
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the jury accordingly.” 143  A complete, properly worded limiting instruction has two prongs. 144  The negative prong forbids
the jury from using the evidence for the verboten purpose. In contrast, the affirmative prong explains how the jury is permitted
to reason about the evidence.

How should the trial judge word the instruction in an uncharged misconduct evidence case? In the past, in many jurisdictions,
after instructing the jury not to use the testimony as proof of the accused's bad character, the judge listed a litany of permissible
purposes. For example, in the affirmative prong of the instruction, the judge might tell the jury that they could use the evidence
as proof of “motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident”--perhaps the

entire list of purposes set out in Rule 404(b) or the equivalent state statute. 145  At the very least, a “shotgun” instruction can
confuse the jury; on the facts, the uncharged misconduct evidence may not be at all relevant to one or more of the listed purposes.
Worse still, the instruction can prompt the jury to engage in improper character reasoning; the evidence may be relevant to one
of the listed purposes but only if the jury posits an intermediate inference of the accused's subjective, personal bad character.

Fortunately, a growing number of jurisdictions now forbid trial judges from giving “shotgun” instructions. 146  If the uncharged

misconduct is relevant on only one non-character theory, to a degree, the instruction must identify and specify that purpose. 147

However, like many judicial opinions applying the doctrine of chances, even modernly, most pattern instructions on uncharged
misconduct evidence are conclusory. After stating the negative prong of the instruction, in the *874  affirmative prong the

judge may give the jury only the guidance that they may use the evidence for the purpose of proving “intent.” 148

Although that wording is preferable to a “shotgun” jury charge, even this instruction is inadequate. Again, uncharged misconduct
evidence ordinarily has dual relevance. If the facts satisfy the requirements for invoking the doctrine of chances, the jury
can draw the ultimate inference of intent without positing an intermediate assumption that the accused has a disposition or
propensity for criminal or immoral conduct. The rub is that the jury can also reason to the same ultimate inference through
improper character reasoning. The juror might think, “He had the intent once, therefore he had it again.” In a 1991 decision,

Estelle v. McGuire, the Supreme Court dealt with the instructions in a child abuse case implicating the doctrine of chances. 149

In their concurring and dissenting opinion in that case, Justices O'Connor and Stevens expressed their view that there was a
due process violation, warranting federal habeas corpus relief, because the state judge's instruction blurred the line between

character reasoning and the doctrine of chances. 150  In this context, blurring the line is an acute danger; given a choice between

“intuitive” 151  character reasoning and more “attenuated” 152  reasoning under the doctrine, the jury may find the character
theory simpler and more attractive.

Research reveals no appellate opinion mandating that trial judges give a special limiting instruction in doctrine of chances cases.

Similarly, no jurisdiction seems to have adopted a special pattern instruction for doctrine of chances cases. 153

*875 B. The Remedies for the Deficiencies

Once the deficiencies in the current judicial administration in the doctrine of chances are identified, it is relatively clear what
corrective action ought to be taken. As Subpart A demonstrates, the first major deficiency is the conclusory nature of many

courts' analysis of the application of the doctrine. 154  To remedy that problem, appellate courts *876  should direct that trial
judges do the following. First, if the judge believes that the prosecution's uncharged misconduct evidence is admissible under
the doctrine of chances, the judge should reflect on the record that the judge is relying on the doctrine as the non-character
theory satisfying Rule 404(b). Next, in these cases, the judge ought to make explicit findings as to whether the prosecution has
satisfied the substantive requirements for triggering the doctrine. Why did the judge conclude that all the underlying events
are sufficiently similar? In addition, what is the judge's assumption about the baseless frequency or incidence for such events--
has there been an adequate showing of an extraordinary coincidence? If the lower court record is fleshed out in this fashion,
the appellate courts can engage in much more meaningful review of the propriety of the judge's decision to admit the evidence
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under the doctrine. Absent such findings by the trial judge on the record, it is difficult--if not impossible--for the appellate court
to intelligently second-guess the judge's application of the doctrine.

The second major deficiency is the inadequacy of the limiting instructions given in most jurisdictions. A “shotgun” instruction
is certainly insufficient, and even more specific instructions singling out proof of “intent” as a permissible use of the

uncharged misconduct can lead the jury into improper character reasoning. 155  In cases involving similar uncharged and charged
misconduct, there is such a fine line between character reasoning and reasoning under the doctrine that jurisdictions should
develop special instructions on the doctrine. The following illustrative language could serve as a starting point for drafting such
an instruction:

Ladies and gentlemen of the jury, as you know, the defendant is charged with the crime of possession of cocaine
in January 2016. The prosecution testimony indicates that when a police officer stopped the defendant's car in
January 2016, the officer found cocaine in the trunk of the car. The defendant denies that he intended to possess
that cocaine; he denies even knowing that there was cocaine in the trunk.

*877  (Initially, the judge must instruct the jury on the standard for deciding whether the accused committed the
uncharged act. If the prosecution testimony does not satisfy the governing standard, the jury may not consider the

testimony about the uncharged act for any purpose.) 156  To prove the defendant's criminal intent, the prosecution
has introduced testimony indicating that on another occasion in April 2015, while the defendant was driving
a different car, he was stopped and cocaine was found in the trunk of that car. Although the prosecution has
introduced that testimony, the defendant took the stand and denied that the alleged April 2015 incident ever
occurred. I instruct you that the prosecution has the burden of convincing you by a preponderance of the evidence
that the other incident occurred, namely, that in April 2015 the defendant was driving another car containing
cocaine in the trunk. If you do not believe that the prosecution has met that burden, you must completely disregard
the testimony about the alleged April 2015 incident. If you reach that conclusion, you cannot consider the
testimony for any purpose during your deliberations on the defendant's guilt or innocence of the January 2016
charge.

(At this point, the judge administers the limiting instruction about the use of the uncharged misconduct evidence.
The judge can begin the instruction by stating the negative prong.) Even if you decide that the prosecution has met
that burden, there are limitations on the way in which you can use the testimony about the April 2015 incident.
The defendant is on trial only for the alleged January 2016 incident. You may convict the defendant only if you
are convinced beyond a reasonable doubt that he committed that crime. Even if you believe the testimony about
the 2015 incident, you may not convict him because he intentionally possessed cocaine in 2015. You may not
reason: He intended to possess cocaine once before, that shows *878  that he is a bad man, and that therefore he
had that intent again in the January 2016 incident.

(Now the judge states the affirmative prong of the limiting instruction.) However, in deciding this case, you may
rely on your knowledge of the way things happen in the real world. You may ask yourself: How likely is it that an
innocent person would twice be found driving a car containing cocaine in the trunk? Innocent people sometimes
find themselves in suspicious circumstances. However, use your common sense and decide whether it is likely
that that would happen to an innocent person twice. If you find that that is at odds with everyday experience, you
may conclude that on one or both of those occasions the defendant had the intent to possess the cocaine.
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If the judge decides to admit uncharged misconduct testimony, the judge's limiting instruction may be the accused's final
and most important safeguard against the danger that the jury will misuse the testimony as evidence of the accused's bad

character. 157  Since the testimony has dual relevance, there is an unavoidable possibility that on its own motion, the jury will
treat the testimony as bad character evidence. However, the judge can minimize that risk by giving the jury a clear, forceful
limiting instruction; and defense counsel can further reduce the risk by underscoring the negative prong of the instruction during
closing argument. In everyday life, laypersons do not force themselves to identify every intermediate inference between a fact
they are presented with and their ultimate conclusion. If the jury is exposed to uncharged misconduct evidence and the judge
gives the jury little guidance as to the proper use of the evidence, the jurors may be inclined to intuitively use the simplistic

reasoning that “he had the criminal intent before, therefore he had it again.” 158  That sort of reasoning comes naturally and
easily to laypersons. If we want to honor the character evidence prohibition and encourage lay jurors to reason differently about
the evidence, the trial judge must give the jurors a more elaborate limiting instruction. Neither a “shotgun” instruction nor even
an instruction singling out “intent” as a permissible use of the evidence is sufficiently respectful of Rule 404(b).

*879  V. CONCLUSION

It is difficult to overstate the philosophic and practical importance of this issue. Although many nations in the common law
world still recognize some version of the character evidence prohibition, only the United States has a full-fledged constitutional

ban on the punishment of status offenses. 159  The numbers tell the story about the practical significance of the issue. As

previously stated, in criminal cases, Rule 404(b) produces more published opinions than any other provision of the Rules, 160

and prosecutors offer Rule 404(b) evidence to prove intent more often than for any other purpose. 161  If the judicial application

of Rule 404(b) is to be more than an intellectually dishonest “exercise in evasion,” 162  we must reform the lax attitude that
many courts have taken in determining whether uncharged misconduct evidence offered to prove intent possesses genuine non-
character relevance and how lay jurors are instructed about the permissible use of such evidence.

The root problem is that the distinction between character reasoning and reasoning under the doctrine of objective chances is

so thin. 163  In lay jurors' minds, “the events are so similar that it is improbable that there were so many inadvertent acts” can
easily elide into “the events are so similar that the accused has a propensity for this criminal intent.” To prevent that improper
conversion, the courts must do more than most courts presently do. To begin with, the appellate courts have to pressure trial
judges to develop records of trial that permit meaningful review of the application of the doctrine in the lower court. It should be
insufficient for trial judges to recite on the record the generalization that uncharged misconduct evidence is admissible to prove
intent. If the judge intends to rely on the doctrine of chances, he or she should do so explicitly. Furthermore, the appellate court
should demand that the judge make findings as to whether the charged and uncharged acts are sufficiently similar and whether,
considered together, the concurrence of the charged and uncharged acts establishes an extraordinary coincidence exceeding the
baseline frequency for inadvertent events of the same character.

Moreover, it is not enough that the trial judge convince the appellate court that it was proper to invoke the doctrine on the
facts in the lower court. Even more importantly, the judge must clearly convey *880  the doctrine of chances theory to the
lay jurors in a limiting instruction. The decisive question is whether the jury engaged in improper character reasoning during
their deliberations. The line between character reasoning and reasoning under the doctrine of chances is so fine that neither a
“shotgun” instruction nor even an instruction mentioning only proof of “intent” as an allowable use of the evidence should be
deemed adequate. Both a character rationale and reasoning according to the doctrine can lead to the same result, namely the
jury's conclusion that the uncharged misconduct evidence is some proof of intent. The issue is the logical route or path that
the jury takes to reach that result. If that path proceeds through the inference, “the events are so similar that the accused has

a propensity for this criminal intent,” the accused's conviction may violate the Eighth Amendment. 164  In the large number of
cases in which the prosecution must rely on a doctrine of chances theory to justify introducing uncharged misconduct to prove
intent, the trial and appellate courts should do more to secure the accused's Eighth Amendment rights. In our system of criminal
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justice, the well-settled tradition is that a citizen may be convicted only for what he or she has done--their mental and physical

conduct at a specific place and time--and not for the type of person they are. 165  The current lax administration of the doctrine
of objective chances seriously imperils that tradition.
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to Impeach the Defendant-Witness, 45 ALB. L.REV. 1099, 1104 (1981).

33 Daniel D. Blinka, Character, Liberalism, and the Protean Culture of Evidence Law, 37 SEATTLE U. L. REV. 87, 110-11 (2013).

34 United States v. Morena, 547 F.3d 191, 194 (3d Cir. 2008).

35 See infra Part II.

36 See infra Part II.B.
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37 See infra Part III.

38 See infra Part IV.A.

39 See infra Part IV.A.1.

40 See infra Part IV.A.1.

41 See infra Part IV.A.2.

42 See infra Part IV.A.2.

43 See infra Part IV.B.

44 See infra Part IV.B.

45 FED. R. EVID. 404(b)(1).

46 SeeFED. R. EVID. 404 advisory committee's note. The note expressly cites the California Law Revision Commission report
discussing California's codification of the doctrine. Id.; see alsoCAL. EVID. CODE § 1101 law revision commission cmt. (West
2009); CAL. LAW REVISION COMM'N, TENTATIVE RECOMMENDATION AND A STUDY RELATING TO THE UNIFORM
RULES OF EVIDENCE 615 (1964), http://www.clrc.ca.gov/pub/Printed-Reports/Pub054.pdf.

47 CompareFED. R. EVID. 404(b)(1), withCAL. EVID. CODE § 1101(a).

48 People v. Bittaker, 774 P.2d 659, 688 (Cal. 1989).

49 Id.

50 Edward J. Imwinkelried, An Evidentiary Paradox: Defending the Character Evidence Prohibition by Upholding a Non-Character
Theory of Logical Relevance, the Doctrine of Chances, 40 U. RICH. L. REV. 419, 426-27 (2006).

51 IMWINKELRIED, supra note 11, § 2:19.

52 See supra note 6 and accompanying text.

53 IMWINKELRIED, supra note 11, § 2:19.

54 Id.

55 Id.

56 Edward J. Imwinkelried, Reshaping the “Grotesque” Doctrine of Character Evidence: The Reform Implications of the Most Recent
Psychological Research, 36 SW. U. L. REV. 741, 761 (2008) (explaining that in the studies attempting to infer character from a single
instance of conduct, the accuracy rate was “at best .30” and that there does not appear to be a single published study concluding that
it is possible to accurately predict a person's conduct based on a single other instance of the person's conduct); Andrew E. Taslitz,
Patriarchal Stories I: Cultural Rape Narratives in the Courtroom, 5 S. CAL. REV. L. & WOMEN'S STUD. 387, 495 (1996) (“Of
considerable concern is the fact that [the Rule] ignores the empirical data, which require a wider range of behavior than a single prior
incident of wrongful conduct, and a closer match between the earlier situations and the present one, for prior acts to be predictive
of current ones.”).

57 Richard B. Kuhns, The Propensity to Misunderstand the Character of Specific Acts Evidence, 66 IOWA L. REV. 777, 795-96 (1981).

58 SHAKESPEARE, supra note 1.

59 Edward J. Imwinkelried, The Use of Evidence of an Accused's Uncharged Misconduct to Prove Mens Rea: The Doctrines Which
Threaten to Engulf the Character Evidence Prohibition, 51 OHIO ST. L.J. 575, 583 (1990) (quoting United States v. Beechum,
582 F.2d 898, 921 (5th Cir. 1978) (Goldberg, J., dissenting)) (citing PHILIP Q. ROCHE, THE CRIMINAL MIND (1958); Don J.
DeBenedictis, Criminal Minds, A.B.A. J., Jan. 1990, at 30).
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60 See supra Part II.A.

61 Imwinkelried, supra note 59, at 584.

62 United States v. Henry, 848 F.3d 1, 15 (1st Cir. 2017) (Kayatta, J., concurring) (“‘He intended to do it before, ladies and gentlemen,
so he must have intended to do it again.’ That is precisely the forbidden propensity inference.” (quoting United States v. Miller, 673
F.3d 688, 699 (7th Cir. 2012))); State v. Sullivan, 679 N.W.2d 19, 26-28 (Iowa 2004).

63 See supra text accompanying note 62.

64 See 2 WIGMORE, supra note 2, § 302. The doctrine of chances turns on circumstantial reasoning. The core notion is that one may be
innocently involved in suspicious circumstances. However, if one is recurrently involved in questionable circumstances the likelihood
of innocent involvement diminishes. Depending upon the circumstances, at some point the recurrence alone warrants an inference
that at least one of the incidents is not attributable to innocent happenstance. Imwinkelried, supra note 50, at 436-37.

65 IMWINKELRIED, supra note 11, § 3:11.

66 Id. § 2:13.

67 Id. § 3:4.

68 Id.; see alsoPeople v. McLaurin, 811 N.Y.S.2d 401, 402 (App. Div. 2006).

69 See Eric D. Lanserk, Comment, Admission of Evidence of Other Misconduct in Washington to Prove Intent or Absence of Mistake or
Accident: The Logical Inconsistencies of Evidence Rule 404(b), 61 WASH. L. REV. 1213, 1230 (1986).

70 E.g., United States v. Johnson, 458 F. App'x 727, 731-32 (10th Cir. 2012); United States v. Cole, 537 F.3d 923, 928 (8th Cir. 2008);
United States v. Nicely, 922 F.2d 850, 857 (D.C. Cir. 1991); People v. Thomas, 256 P.3d 603, 616 (Cal. 2011); People v. Davis, 208
P.3d 78, 128 (Cal. 2009); People v. Yeoman, 72 P.3d 1166, 1190 (Cal. 2003); People v. Daniels, 97 Cal. Rptr. 3d 659, 668 (Ct. App.
2009); People v. Hawkins, 121 Cal. Rptr. 2d 627, 639 (Ct. App. 2002); People v. Everett, 250 P.3d 649, 654 (Colo. App. 2010).

71 See supra note 19 and accompanying text.

72 SeeIMWINKELRIED, supra note 11, § 3:11.

73 Everett, 250 P.3d at 658.

74 2 WIGMORE, supra note 2, § 304.

75 IMWINKELRIED, supra note 11, § 3:13.

76 SeeI. H. DENNIS, THE LAW OF EVIDENCE 596 (1999) (explaining that “it would be an odd coincidence if the defendant were an
innocent victim of drugs planted in his car while being in possession of drugs elsewhere,” or on more than one occasion).

77 Leonard, supra note 9, at 161-62.

78 Imwinkelried, supra note 59, at 590.

79 See id.

80 SeePeople v. Everett, 250 P.3d 649, 658-60 (Colo. App. 2010).

81 See id.

82 Id.

83 Imwinkelried, supra note 59, at 591-92.

84 FED. R. EVID. 404(b); see supra Figure 1.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040882669&pubNum=0000506&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=RP&fi=co_pp_sp_506_15&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_15
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027291522&pubNum=0000506&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=RP&fi=co_pp_sp_506_699&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_699
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027291522&pubNum=0000506&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=RP&fi=co_pp_sp_506_699&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_699
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004301691&pubNum=0000595&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=RP&fi=co_pp_sp_595_26&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_26
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008798316&pubNum=0000602&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=RP&fi=co_pp_sp_602_402&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_602_402
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101495347&pubNum=0001281&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=LR&fi=co_pp_sp_1281_1230&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1281_1230
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101495347&pubNum=0001281&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=LR&fi=co_pp_sp_1281_1230&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1281_1230
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026951849&pubNum=0006538&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=RP&fi=co_pp_sp_6538_731&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_6538_731
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016730555&pubNum=0000506&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=RP&fi=co_pp_sp_506_928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_928
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991017069&pubNum=0000350&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=RP&fi=co_pp_sp_350_857&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_857
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025786697&pubNum=0004645&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=RP&fi=co_pp_sp_4645_616&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4645_616
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018948927&pubNum=0004645&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=RP&fi=co_pp_sp_4645_128&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4645_128
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018948927&pubNum=0004645&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=RP&fi=co_pp_sp_4645_128&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4645_128
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003498041&pubNum=0004645&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=RP&fi=co_pp_sp_4645_1190&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4645_1190
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019530126&pubNum=0007047&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=RP&fi=co_pp_sp_7047_668&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7047_668
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019530126&pubNum=0007047&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=RP&fi=co_pp_sp_7047_668&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7047_668
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002350938&pubNum=0003484&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=RP&fi=co_pp_sp_3484_639&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_3484_639
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021274891&pubNum=0004645&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=RP&fi=co_pp_sp_4645_654&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4645_654
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021274891&pubNum=0004645&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=RP&fi=co_pp_sp_4645_658&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4645_658
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021274891&pubNum=0004645&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=RP&fi=co_pp_sp_4645_658&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4645_658
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000607&cite=USFRER404&originatingDoc=I512dee145d0a11e79bef99c0ee06c731&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76


CRIMINAL MINDS: THE NEED TO REFINE THE..., 45 Hofstra L. Rev. 851

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 18

85 See supra note 50 and accompanying text.

86 See supra note 51 and accompanying text.

87 See supra note 53 and accompanying text.

88 SeeIMWINKELRIED, supra note 11, § 2:19.

89 See supra note 55 and accompanying text.

90 Imwinkelried, supra note 56, at 761 (explaining that in the studies attempting to infer character from a single instance of conduct,
the accuracy rate was “at best .30”); Taslitz, supra note 56, at 495 (“Of considerable concern is the fact that [the Rule] ignores the
empirical data, which require a wider range of behavior than a single prior incident of wrongful conduct, and a closer match between
the earlier situations and the present one, for prior acts to be predictive of current ones.”). These research findings are one of the
reasons why rape sword statutes, such as Rule 413, are so troublesome; on their face, they purport to permit a jury to infer character
from a single instance of uncharged misconduct. SeeFED. R.EVID. 413(a).

91 Compare supra Figure 1, with infra Figure 2.

92 See supra text accompanying note 28.

93 SeeUnited States v. Starks, 309 F.3d 1017, 1021-22 (7th Cir. 2002); United States v. Hamie, 165 F.3d 80, 84 (1st Cir. 1999); United
States v. Gainey, 111 F.3d 834, 836 (11th Cir. 1997); United States v. Saccoccia, 58 F.3d 754, 775 (1st Cir. 1995); United States v.
Flores-Chapa, 48 F.3d 156, 161 (5th Cir. 1995); United States v. Donovan, 24 F.3d 908, 913 (7th Cir. 1994); United States v. McAfee,
8 F.3d 1010, 1014 (5th Cir. 1993); Zada v. Scully, 847 F. Supp. 325, 328 (S.D.N.Y. 1994).

94 SeeUnited States v. Young, 65 F. Supp. 2d 370, 372-75 (E.D. Va. 1999) (collecting cases applying the doctrine of chances); Wynn v.
State, 718 A.2d 588, 607 (Md. 1998) (Raker, J., dissenting) (listing cases in which appellate courts have utilized the doctrine); see
alsoPeople v. Spector, 128 Cal. Rptr. 3d 31, 65 (Ct. App. 2011).

95 484 F.2d 127 (4th Cir. 1973); see also Recent Case, Evidence-- Proof of Particular Facts--Evidence That Defendant May Have
Committed Similar Crimes Is Admissable to Prove Corpus Delicti of Murder--United States v. Woods 484 F.2d 127 (4th Cir. 1973),
87 HARV. L.REV. 1074, 1074-75 (1974).

96 Woods, 484 F.2d at 128-30.

97 Id. at 129.

98 Id.

99 Id. at 130-32.

100 Id. at 129-34.

101 Id. at 133-35.

102 Id. at 130.

103 See id. at 135.

104 See, e.g., People v. Carpenter, 935 P.2d 708, 745 (Cal. 1997), abrogated on other grounds byPeople v. Diaz, 345 P.3d 62 (Cal. 2015).

105 DENNIS, supra note 76, at 596.

106 See Andrew J. Morris, Federal Rule of Evidence 404(b): The Fictitious Ban on Character Reasoning from Other Crime Evidence,
17 REV. LITIG. 181, 199-201 (1998); Paul F. Rothstein, Intellectual Coherence in an Evidence Code, 28 LOY. L.A. L. REV. 1259,
1262-64 (1995); see also Lisa Marshall, Note, The Character of Discrimination Law: The Incompatibility of Rule 404 and Employment
Discrimination Suits, 114 YALE L.J. 1063, 1085-86 (2005).
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107 Morris, supra note 106, at 192-94.

108 Marshall, supra note 106, at 1080-81.

109 SeeDAVID W. BARNES, STATISTICS AS PROOF: FUNDAMENTALS OF QUANTITATIVE EVIDENCE 91-92 (1983); see
alsoCastaneda v. Partida, 430 U.S. 482, 494 & n.13 (1977).

110 See, e.g., Marshall, supra note 106, at 1080-82.

111 Id. at 1071-72, 1081.

112 Morris, supra note 106, at 195, 201.

113 Id. at 194, 201.

114 Id. at 201.

115 Id. at 194.

116 Id. at 191-201.

117 See supra Figure 2.

118 See generallyGERALD DWORKIN, THE THEORY AND PRACTICE OF AUTONOMY (1988).

119 MORTIMER J. ADLER, SIX GREAT IDEAS 141-42, 164 (1981); Imwinkelried, supra note 50, at 451.

120 ADLER, supra note 119; Imwinkelried, supra note 50, at 451.

121 Imwinkelried, supra note 50, at 451; see alsoWAYNE R. LAFAVE, CRIMINAL LAW § 1.5(a)(2)-(4) (5th ed. 2010).

122 See supra Figure 2.

123 Morris, supra note 106, at 203.

124 Id. at 201.

125 Imwinkelried, supra note 50, at 456-57.

126 Id. at 456, 461.

127 United States v. Aguilar-Aranceta, 58 F.3d 796, 798-99 (1st Cir. 1995) (“The justification ... is that no inference as to the defendant's
character is required.”); United States v. York, 933 F.2d 1343, 1350 (7th Cir. 1991) (explaining that under the doctrine of chances,
the “inference is purely objective, and has nothing to do with a subjective assessment of [the defendant's] character”); People v.
VanderVliet, 508 N.W.2d 114, 125, 128-29, 128 n.35 (Mich. 1993).

128 IMWINKELRIED, supra note 11, § 3:4.

129 Id. § 5:15.

130 Leonard, supra note 9, at 164.

131 27 F.3d 1219, 1222, 1232 (7th Cir. 1994); see also Leonard, supra note 9, at 164 (discussing Evans as a case employing the doctrine
of chances without labeling it as such).

132 Evans, 27 F.3d at 1232.

133 Leonard, supra note 9, at 164.

134 142 F. Supp. 3d 298, 299, 300-01 (E.D.N.Y. 2015).
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135 See Leonard, supra note 9, at 148, 152, 159 (discussing the “weak judicial analysis” of the admissibility of uncharged misconduct,
asserting that courts often affirm the admission of uncharged misconduct evidence with “little or no analysis,” and discussing that
trial courts do not scrutinize the facts carefully to make certain that the evidence possesses genuine non-character relevance under
the doctrine of chances).

136 Id. at 148 (“The courts have liberally admitted evidence of the defendant's other drug activities ....”); see Michael H. Graham, Other
Crimes, Wrongs, or Culpable Acts Evidence: The Waning Penchant Toward Admissibility as the Wars Against Crime Stagger on;
Part I. The War on Drugs--The Seventh Circuit Crosses Over to the Dark Side, 49 CRIM. L. BULL. 875, 879-81 (2013).

137 See, e.g., United States v. Jefferson, 725 F.3d 829, 836 (8th Cir. 2013).

138 Id.

139 United States v. Sanders, 668 F.3d 1298, 1314 (11th Cir. 2012) (quoting United States v. Matthews, 431 F.3d 1296, 1311 (11th Cir.
2005)).

140 SeeSmith v. United States, 133 S. Ct. 714, 717-18 (2013); Salinas v. United States, 522 U.S. 52, 63-64 (1997); Stewart v. Texas,
474 U.S. 866, 869 (1985) (Marshall, J., dissenting); Pinkerton v. United States, 328 U.S. 640, 647 (1946); 2 WAYNE R. LAFAVE,
SUBSTANTIVE CRIMINAL LAW § 13.3 (2d ed. 2003).

141 See Leonard, supra note 9, at 165.

142 As the text indicates, in these situations, the judge typically admits the item of evidence but gives the jury a limiting instruction, which
(1) identifies the permissible use of the evidence but (2) forbids the jury from using the evidence for the impermissible purpose. The
courts usually assume that lay jurors are both willing and able to follow limiting instructions. Cf. David Alan Sklansky, Evidentiary
Instructions and the Jury as Other, 65 STAN. L. REV. 407, 414-19, 424-30, 451 (2013).
However, in extreme cases, the judge may conclude that it is fanciful to think that the jury will be willing and able to comply
with the limiting instruction. RONALD L. CARLSON &EDWARD J. IMWINKELRIED, DYNAMICS OF TRIAL PRACTICE:
PROBLEMS AND MATERIALS § 15.3(A) (5th ed. 2017). On rare occasions, the Supreme Court itself has held that it is unrealistic
to believe that a jury can carry out a particular type of judicial instruction. Id. at 439-41 (citing Bruton v. United States, 391 U.S.
123 (1968); Jackson v. Denno, 378 U.S. 368 (1964); Shepard v. United States, 290 U.S. 96 (1933)). The fact pattern may create a
“perfect storm” rendering the instruction ineffective: the evidence is directly relevant to a critical issue in the case, the source of the
evidence presumably has personal knowledge of the facts, and the source is either the opposing litigant himself, herself, or someone
with a close relationship to the litigant. Id. at 441.

143 FED. R. EVID. 105.

144 IMWINKELRIED, supra note 11, §§ 9:73-:74.

145 Id. § 9:74.

146 Id.

147 Id.

148 See id.

149 502 U.S. 62, 64-65, 67-68, 70-75 (1991).

150 Id. at 64, 75-80 (O'Connor, J., joined by Stevens, J., concurring in part and dissenting in part). In this case, the state trial judge's
instruction included a negative as well as an affirmative prong. Id. at 67 n.1. The negative prong informed the jury that the uncharged
misconduct testimony “may not be considered by you to prove that [the defendant] is a person of bad character or that he has a
disposition to commit crimes.” Id. However, the affirmative prong was very vaguely worded. The affirmative prong told the jury
that they could consider the evidence:
[O]nly for the limited purpose of determining if it tends to show ... a clear connection between the other two [uncharged] offense[s]
and the one of which the Defendant is accused, so that it may be logically concluded that if the Defendant committed the other
offenses, he also committed the crime charged in this case.
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Id. The instruction did not define the necessary “clear connection” or direct the jury to consider the objective probability of the
defendant's involvement in so many accidents. Id.; see supra text accompanying notes 26-27. Given the jurors' lack of legal training,
it is perfectly plausible that after hearing this instruction, the jurors voted to convict on the basis of improper character reasoning.

151 Leonard, supra note 9, at 139, 144.

152 Id. at 139.

153 There are pattern instructions on uncharged misconduct evidence in many jurisdictions. See, e.g., ELEVENTH CIRCUIT,
PATTERN JURY INSTRUCTIONS (CRIMINAL CASES)) §§ 1.1-.2, 4.1-.2 (2016), http://www.ca11.uscourts.gov/pattern-
jury-instructions; U.S. COURT OF APPEALS FOR THE THIRD CIRCUIT, MODEL CRIMINAL JURY TABLE OF
CONTENTS AND INSTRUCTIONS §§ 2.23, 4.29 (2016), http://www.ca3.uscourts.gov/model-criminal-jury-table-contents-and-
instructions; SIXTH CIRCUIT COMM. ON PATTERN CRIMINAL JURY INSTRUCTIONS, PATTERN CRIMINAL JURY
INSTRUCTIONS § 7.13 (2016), http://www.ca6.uscourts.gov/sites/ca6/files/documents/pattern_jury/pdf/13_Chapter_7_0.pdf;
U.S. COURT OF APPEALS EIGHTH CIRCUIT, EIGHTH CIRCUIT MODEL JURY INSTRUCTIONS §§
2.08-.08A (2014), http://www.juryinstructions.ca8.uscourts.gov/Manual_of_Model_Criminal_Jury_Instructions_New_and_Revised
%208_5_2014.pdf; U.S. DIST. COURT DIST. OF ME., PATTERN CRIMINAL JURY INSTRUCTIONS FOR THE DISTRICT
COURTS OF THE FIRST CIRCUIT § 2.06 (2015), http://www.ca1.uscourts.gov/sites/ca1/files/citations/2015%20Revisions
%C20to%C20Pattern%C20Criminal%20Jury %20Instructions%20for%C20the%C20District%20Courts %20of%20the%C20First
%20Circuit.pdf; STATE BAR OF ARIZ., REVISED ARIZONA JURY INSTRUCTIONS(CRIMINAL) § 26A (4th ed. 2016),
http://www.azbar.org/media/1179884/rajicriminal-4thed2016-final.pdf; JUDICIAL COUNCIL OF CAL. ADVISORY COMM. ON
CRIMINAL JURY INSTRUCTIONS, CRIMINAL JURY INSTRUCTIONS § 375 (2016), http://www.courts.ca.gov/partners/
documents/calcrim_2016_edition.pdf; PATTERN CRIMINAL JURY INSTRUCTIONS OF THE SUPERIOR COURT OF THE
STATE OF DELAWARE § 4.4 (2016), http://courts.delaware.gov/superior/pattern/pdfs/pattern_criminal_jury_rev4_2016.pdf;
GEORGIA STATE BAR JURY INSTRUCTIONS--CRIMINAL § 1.34.10 (2016); HAW. STATE JUDICIARY, HAWAI'I
CRIMINAL JURY INSTRUCTIONS § 2.03 (2005), http://www.courts.state.hi.us/docs/docs4/crimjuryinstruct.pdf; STATE OF
IDAHO JUDICIAL BRANCH SUPREME COURT, CRIMINAL JURY INSTRUCTIONS § 303 (2010), https://isc.idaho.gov/
main/criminal-jury-instructions; MAINE JURY INSTRUCTION MANUAL § 6-15 (2016); MARYLAND CRIMINAL
JURY INSTRUCTIONS AND COMMENTARY § 2.29(A) (3d ed. 2016); MASS. DIST. COURT, CRIMINAL MODEL
JURY INSTRUCTIONS § 3.800 (2016), http://www.mass.gov/courts/docs/courts-and-judges/courts/district-court/jury-instructions-
criminal/criminal-model-jury-instructions.pdf; OHIO JURY INSTRUCTIONS--CRIMINAL § 401.25 (2016); OKLAHOMA
UNIFORM JURY INSTRUCTIONS: CRIMINAL § 9-9 (2d ed. 2017), http://www.okcca.net/online/oujis/oujisrvr.jsp?oc=OUJI-
CR%209-9; PENNSYLVANIA SUGGESTED CRIMINAL JURY INSTRUCTIONS § 3.08 (2016); SOUTH CAROLINA
REQUESTS TO CHARGE--CRIMINAL §§ 1-16, -17 (2007); TEXAS CRIMINAL PATTERN JURY CHARGES §§ 3.1,
A3.1 (2016) INSTRUCTIONS FOR VIRGINIA AND WEST VIRGINIA § 24-250 (2016); see alsoPROPOSED MISSISSIPPI
PLAIN LANGUAGE MODEL JURY INSTRUCTIONS--CRIMINAL § 205 (2012), https://courts.ms.gov/mmji/Proposed%20Plain
%C20Language%C20Model%C20Jury%C20Instructions%20-%20Criminal.pdf.
The instructions fall into three general categories. Some are “shotgun” instructions, which merely list a number of permissible non-
character uses for uncharged misconduct evidence. See, e.g., PATTERN CRIMINAL JURY INSTRUCTIONS OF THE SUPERIOR
COURT OF THE STATE OF DELAWARE, supra. Others contain such a list but add a paragraph or short paragraph going into more
detail about particular uses. See, e.g., U.S. COURT OF APPEALS FOR THE THIRD CIRCUIT, supra. Still others employ brackets to
signal the trial judge that he or she should specify the non-character purpose or purposes that the judge is relying on as the justification
for admitting the evidence. See, e.g., MAINE JURY INSTRUCTION MANUAL, supra. However, there do not appear to be any
instructions that contain an amplification for situations in which the prosecution is relying on the doctrine of chances to prove intent.

154 See supra Part IV.A.1.

155 It might be argued that the latter type of instruction is adequate because during closing argument the attorneys can explain the
instruction to the jurors. However, that argument is unpersuasive. To begin with, the jurors pay more attention to what the judge tells
them. Mark A. Dombroff, Jury Instructions Can Be Crucial in Trial Process, LEGAL TIMES, Feb. 25, 1985, at 26, 26. The jurors
realize that the attorneys are partisans and tend to discount the attorneys' statements. Moreover, the judge's explanation is more likely
to be accurate, at least in the sense that it is more balanced and neutral than either attorney's explanation.

156 In Huddleston v. United States, the Supreme Court announced that Rule 104(b) governs the determination of whether the accused
committed an uncharged act. 485 U.S. 681, 689-92 (1988). Under Rule 104(b), the judge makes a limited, screening decision whether
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the prosecution's foundational testimony is sufficient to support a rational, permissive jury finding that the accused committed the act.
Id. at 690. If the foundational testimony suffices, the judge admits the testimony. In the final jury charge, the judge instructs the jury
that they are to determine whether the prosecution has established by a preponderance of the evidence that the accused perpetrated
the act. See id. The judge further directs the jury to completely disregard the testimony about the uncharged act if they decide that
the prosecution has not established by a preponderance of the evidence that the accused committed that act. Id. Not all states follow
Huddleston. Some require that, before admitting the evidence, the judge must find by a preponderance of the evidence that the accused
committed the uncharged act. IMWINKELRIED, supra note 11, § 2:9. Other jurisdictions demand clear and convincing evidence. Id.

157 Edward J. Imwinkelried, Limiting Instructions on Uncharged Misconduct Evidence: The Last Line of Defense Against Jury Misuse
of the Evidence, TRIAL DIPL. J., Fall 1985, at 23, 24.

158 See Leonard, supra note 9, at 144.

159 Robinson v. California, 370 U.S. 660, 666 (1962).

160 See supra note 9 and accompanying text.

161 See supra note 14 and accompanying text.

162 Blinka, supra note 33, at 110.

163 SeeUnited States v. Derington, 229 F.3d 1243, 1247 (9th Cir. 2000); State v. Brown, 900 A.2d 1155, 1160 (R.I. 2006).

164 Imwinkelried, supra note 59, at 581.

165 SeePeople v. Allen, 420 N.W.2d 499, 504 (Mich. 1988) (“[I]n our system of jurisprudence, we try cases, rather than persons ....”).
In Romer v. Evans, the so-called “Colorado Gay Rights Case,” the Court used language to the effect that it is improper to penalize
a person for his or her status. 517 U.S. 620, 635 (1996).
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THE USE OF EVIDENCE OF AN ACCUSED'S UNCHARGED
MISCONDUCT TO PROVE MENS REA: THE DOCTRINES WHICH
THREATEN TO ENGULF THE CHARACTER EVIDENCE PROHIBITION

I. INTRODUCTION

The accused is charged with homicide. The indictment alleges that the accused committed the murder in early 1990. During
the government's case-in-chief at trial, the prosecutor calls a witness. The witness begins describing a killing which the accused
supposedly committed in 1989. The defense strenuously objects that the witness's testimony is “nothing more than blatantly
inadmissible evidence of the accused's general bad character.” However, at sidebar the prosecutor makes an offer of proof that
the 1989 killing was perpetrated with “exactly the same modus operandi as the 1990 murder.” Given this state of the record,
how should the trial judge rule on the defense objection?

Federal Rule of Evidence 404(b), 1  which is in effect in over thirty states as well as federal practice, 2  supplies the answer to
the question. On the one hand, the first sentence of Rule 404(b) forbids the judge from admitting the evidence as circumstantial
proof of the accused's conduct on the alleged occasion in 1990. That sentence provides that “[e] vidence of other crimes, wrongs,

or acts is not admissible to prove the character of a person in order to show action in conformity therewith.” 3  Figure 1 depicts

the theory of admissibility banned by the first sentence of the rule. 4  Thus, the prosecutor cannot offer the witness's testimony
about the 1989 incident to prove the accused's disposition toward murder and, in turn, use the accused's antisocial disposition
as evidence that the accused committed the alleged 1990 murder.

On the other hand, the second sentence of Rule 404(b) permits the judge to admit the evidence when it is relevant on a
noncharacter theory. That sentence reads that uncharged misconduct evidence “may, however, be admissible for other purposes,
such as proof of motive, opportunity, intent, preparation,

*576  Figure 1

ITEM OF EVIDENCE INTERMEDIATE INFERENCE ULTIMATE INFERENCE

THE ACCUSED'S UNCHARGED ACT THE ACCUSED'S SUBJECTIVE,
PERSONAL CHARACTER,
DISPOSITION OR PROPENSITY

THE ACCUSED'S CONDUCT IN
CONFORMITY WITH HIS OR HER
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CHARACTER ON THE CHARGED
OCCASION

plan, knowledge, identity, or absence of mistake or accident.” 5  In our hypothetical case, the trial judge could allow the
prosecutor to introduce the 1989 incident to establish the accused's identity as the perpetrator of the 1990 killing. If the two
killings were committed with the identical, unique modus operandi, the uncharged incident is logically relevant to prove the

accused's identity as the perpetrator of the charged crime without relying on a verboten character inference. 6  Hence, the judge

could properly admit the testimony with a limiting instruction 7  identifying the permissible and impermissible uses of the
evidence.

The admissibility of uncharged misconduct evidence is the single most important issue in contemporary criminal evidence

law. 8  The issue has figured importantly in several of the most celebrated criminal trials of our time. Although Wayne Williams
was formally charged with the murders of only Nathaniel Cater and Jimmy Ray Payne, the Georgia trial judge permitted the

prosecutor to introduce evidence about ten other killings. 9  The national media made the prosecution's hair and fiber evidence
the centerpiece of the trial, but that evidence was merely a means to the end of tying all twelve killings together. Similarly,
uncharged misconduct evidence was a vital part of the prosecution's case against Claus von Bulow; the prosecution presented
testimony about the accused's affair with Mrs. Isles on the theory that the affair supplied the motive for the accused's attempt

to kill his millionairess wife. 10

*577  The numbers confirm the importance of the issue of uncharged misconduct evidence. 11  Rule 404(b) has generated more

published opinions than any other subsection of the Federal Rules. 12  In many jurisdictions, alleged errors in the admission of

uncharged misconduct evidence are the most common ground for appeal in criminal cases. 13  In some jurisdictions, errors in

the introduction of uncharged misconduct are the most frequent basis for reversal in criminal cases. 14

Recent years have witnessed several frontal assaults on the first prong of the uncharged misconduct doctrine, prohibiting the
prosecutor from offering evidence of an accused's uncharged crimes on a character theory as circumstantial proof of conduct.
Some commentators have argued that the distinction between character and noncharacter theories of relevance is illusory;
according to this argument, even the purportedly noncharacter theories entail assumptions about the accused's tendencies and

disposition. 15  Alternatively, other commentators have contended that an accused's uncharged crimes can be so highly probative

even on a character theory that it would be irrational to exclude them. 16  In one jurisdiction, prosecutors have argued that
a proposition adopted by the state electorate has the effect of abolishing the general ban on evidence of an accused's bad

character. 17

To date, the direct attacks on the character evidence prohibition have been unsuccessful. The American Bar Association Criminal
Justice Section's Committee on Rules of Criminal Procedure and Evidence recently reaffirmed the distinction between character

and noncharacter theories of logical relevance. 18  For their part, the courts have uniformly declined the invitation to overturn

the character evidence prohibition. 19

*578  However, the advocates of the traditional ban on character evidence should take little solace from the failure of the direct
attacks on the ban. Notwithstanding the failure of the direct attacks, the ban is imperiled. The threat to the ban arises from
two emerging lines of case law governing the use of an accused's uncharged misconduct to prove the accused's mens rea. The
use of the defendant's other crimes to prove intent is already the most widely used basis for admitting uncharged misconduct
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evidence. 20  These new lines of authority, however, threaten to expand the admissibility of uncharged misconduct to establish
mens rea to the point that this use of the evidence may substantially undermine the character evidence prohibition.

The purpose of this article is to describe and critique these two lines of authority. Section II of the article discusses one line,
namely, the case law advancing the proposition that the first sentence in Rule 404(b) is automatically inapplicable whenever
the prosecutor offers uncharged misconduct to support an ultimate inference of mental intent rather than physical conduct. The
next section of the article analyzes the second line of authority. That line includes the decisions urging that under the doctrine
of objective chances, the prosecutor can routinely offer uncharged misconduct on a noncharacter theory to prove intent. Both
lines of authority are spurious, and both represent grave threats to the continued viability of the character evidence prohibition.

II. THE DOCTRINE THAT THE CHARACTER EVIDENCE PROHIBITION IS INAPPLICABLE WHEN THE
PROSECUTOR OFFERS THE ACCUSED'S UNCHARGED MISCONDUCT TO ESTABLISH THE ULTIMATE
INFERENCE OF THE ACCUSED'S MENS REA

The first sentence of Rule 404(b) embodies the character evidence prohibition. In pertinent part, the first sentence of Rule 404(b)
precludes a prosecutor from introducing evidence of an accused's other crimes “to prove the [accused's bad] character . . . in order

to show action in conformity therewith.” 21  On its face, the wording of the rule suggests that the rule comes into play only when

the prosecutor offers the uncharged misconduct to support an ultimate inference of conduct. 22  Suppose that in a given case,
the prosecutor offers testimony about the accused's uncharged misconduct to support the ultimate inference that the accused
committed the charged offense with the requisite mens rea. Figure 2 depicts the prosecutor's theory of admissibility. Given
the wording of the first sentence of Rule 404(b), the prohibition is arguably inapplicable whenever the prosecutor proposes
relying on this theory of admissibility. The prosecutor will argue that an inference of mens rea differs from an inference of

action or conduct. 23

*579  Figure 2

ITEM OF EVIDENCE INTERMEDIATE INFERENCE ULTIMATE INFERENCE

THE ACCUSED'S UNCHARGED ACT THE ACCUSED'S TENDENCY TO
FORM A CERTAIN MENS REA
DISPOSITION

THE ACCUSED'S FORMATION
OF THE MENS REA ON THE
CHARGED HER CHARACTER
OCCASION

The prosecutor's argument is not only plausible; there is a wealth of case law embracing the argument. 24  Indeed, it may currently
be the prevailing view that the character evidence prohibition codified in Rule 404(b) is inapposite when the prosecutor's ultimate

purpose is proving the accused's mens rea. 25  The California equivalent of Rule 404(b) is Evidence Code Sec. 1101(b). 26

The Federal Advisory Committee used § 1101(b) as one of its models in drafting Rule 404(b). 27  Section 1101(b) forbids
the prosecution from offering uncharged misconduct evidence to support an ultimate inference of “conduct on a specified

occasion.” 28  In a recent case, the California Supreme Court emphasized that § 1101(b) forbids the prosecutor from introducing

the accused's uncharged misconduct “only ‘when offered to prove [[[[[[defendant's] conduct on a specified occasion.”’ 29  In that
case, the court held that the character evidence prohibition in § 1101(b) was inapplicable because “[t]he prosecutor offered the
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evidence to prove defendant's state of mind . . . rather than defendant's conduct on any particular occasion.” 30  Other decisions
have similarly permitted prosecutors to argue that if an accused entertained the required mens rea during a similar, uncharged

incident, “he probably harbor[ed] the same intent” at the time of the charged offense. 31

This doctrine is a dangerous one threatening to emasculate the character evidence prohibition. 32  Several courts 33  have warned
that this doctrine has the potential to swallow up the character evidence prohibition. Admittedly, that *580  warning is somewhat
overstated. Even if we posit that the prohibition in the first sentence of Rule 404(b) is inapplicable when uncharged misconduct
is used to prove mens rea, evidence of the accused's uncharged misconduct would not become automatically admissible in
every prosecution; the prosecutor would still have to convince the judge that the uncharged incident is similar enough to the

charged offense to satisfy the requirement of logical relevance under Rule 401. 34  However, there is a large element of truth in
the warning; the acceptance of the doctrine would represent a major inroad on the character evidence prohibition. Intent is an

element of every true crime. 35  Accepting the premise that the character evidence prohibition is inapplicable to evidence offered
to establish mens rea, the courts could rationalize admitting evidence of any similar uncharged crimes as a matter of course.

In the final analysis, however, the doctrine is not only dangerous; more importantly, the doctrine is unsound. A careful analysis
of the theory of admissibility depicted in Figure 2 dictates the conclusion that the theory implicates the core concerns of the
character evidence prohibition. In principle, the courts should treat the theory as impermissible character reasoning.

A. The Policy Rationales for the Character Evidence Prohibition

As Figure 1 demonstrates, the forbidden character theory of relevance entails two inferences. Each inference presents a distinct
probative danger, and the combination of probative dangers constitutes the policy justification for the character evidence

prohibition. 36

The first inferential step in character reasoning is determining the type of person the accused is. This step requires the jury to
focus on the accused's disposition or propensity. The jurors must ask themselves: What type of person is the accused? Is she a
law-abiding, moral person or a law-breaking, immoral individual? At a conscious level, the jurors must dwell on the accused's

personal character. 37

While consciously deciding whether to infer the accused's subjective bad character from the accused's uncharged crimes, at a

subconscious level the jurors may be tempted to punish the accused for the other crimes. 38  The temptation may be especially

acute when the testimony indicates that the accused has not as of yet been convicted of and punished for the uncharged crime. 39

The uncharged misconduct evidence may create the impression that to date, the accused *581  has unjustly escaped punishment

for the uncharged misdeeds. 40  The jurors may be tempted to rectify that injustice by punishing the accused now for the

uncharged crimes--even though they have a reasonable doubt about the accused's guilt of the charged offense. 41

If the jury convicted the accused for that reason, the basis of the conviction would be improper. Under our accusatory criminal

justice system, it is axiomatic that the accused need answer only for the crime she is currently charged with. 42  The Supreme
Court has held that the eighth amendment ban on cruel and unusual punishment precludes a state from criminalizing a personal

status such as drugaddiction. 43  If the uncharged misconduct evidence prompts the jury to convict to punish the accused for his
uncharged crimes, in effect the jury has punished the accused for his status as a recidivist. When the admission of technically
relevant evidence would realistically create the risk that the jury will decide the case on an improper basis, the risk is a probative

danger which may warrant the exclusion of the evidence. 44  In their Note to Federal Rule 403, the Advisory Committee states
that Rule 403 authorizes the trial judge to exclude marginally relevant evidence which “suggest[s] decision on an improper

basis . . . . ” 45
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Like the initial inferential step in character reasoning, the second step poses a significant probative danger. Just as the jurors

wrongly decide 46  the case if they rest their verdict on an improper basis, they may be guilty of misdecision if they overestimate

the probative value of a particular item of evidence. 47  The jurors can commit inferential error by ascribing undue weight to

the item. 48  This possibility of inferential error materializes when a jury engages in the second step in character reasoning.

On the one hand, the available psychological studies indicate that once they have characterized the accused's general character,
the jurors are likely to attach great weight to that characterization in determining whether the accused acted “in character” on

the occasion of the charged offense. 49  Even when they have only fragmentary data about an individual, many laypersons tend

to form oversimplified perceptions of the individual's character. 50  Thus, having concluded *582  that the accused is disposed
to criminal misconduct, the jurors may ascribe great significance to that conclusion in deciding whether the accused committed
the charged crime.

On the other hand, the empirical studies indicate that the general construct of character is a relatively poor predictor of a person's

conduct on a given occasion. 51  At one time, the trait theory, championed by Gordon Allport, was quite popular. 52  That theory
viewed a person's general character as a reliable predictor of conduct across widely differing situations. However, in the 1960's

Walter Mischel introduced the competing theory of specificity or situationism. 53  Mischel attacked the trait theory by pointing
to studies showing a lack of cross-situational consistency. Those studies demonstrated that “moral conduct in one situation is

not highly correlated with moral conduct in another.” 54  In light of the available studies, we can have little confidence in the

construct of character as a predictor of conduct. 55  Although some psychologists still subscribe to a modified version of the trait

theory, 56  there is considerable evidence discrediting the popular faith in the predictive value of a person's general character. 57

Situational factors are often more determinant of human behavior. 58  The upshot is that the jurors may give character far more

weight than it deserves. 59

As previously stated, the admission of evidence of an accused's uncharged crimes creates the probative danger that the jurors
will convict despite a reasonable doubt about the accused's guilt of the charged offense. Combined with that danger, the risk of
the jurors' overestimation of the probative value of the accused's bad character furnishes the rationale for the character evidence
prohibition prescribed by the first sentence of Rule 404(b).

B. The Applicability of the Policy Rationales to the Prosecution's Use of the Accused's Uncharged Misconduct to Prove
the Accused's Mens Rea

To be sure, the theory of relevance depicted in Figure 2 differs superficially from the forbidden theory depicted in Figure 1.
However, on closer scrutiny, it *583  becomes clear that the two theories are indistinguishable in terms of the pertinent policy
considerations. The theory depicted in Figure 2 poses both of the probative dangers inspiring the character evidence prohibition.

At the outset, it is evident that when the prosecutor relies on the theory depicted in Figure 2, there is a grave risk that the jurors
will be tempted to return a guilty verdict resting on an improper basis. Evidence of the accused's uncharged misconduct is

potentially prejudicial because the jurors may perceive the uncharged conduct as immoral 60  and consequently react adversely

to the accused. 61  For the most part, it is the accused's wrongful intent which gives the conduct its perceived immoral quality.

As Shakespeare wrote, “[T]here is nothing either good or bad, but thinking makes it so.” 62  When a writer wants to express

the thought that a person has a criminal disposition, the writer frequently describes the person as a “criminal mind” 63 --rather
than a criminal arm or leg. Suppose that the jury concludes that the accused has a warped mind inclined to criminal intent. That
conclusion can cause the jurors to experience the very type of revulsion which the character evidence prohibition is designed
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to guard against. As Judge Goldberg has noted, the “character” referred to in Rule 404(b) is “largely a concept of a person's

psychological bent or frame of mind . . . . ” 64

Compounding the probative danger, the theory set out in Figure 2 also poses the second probative danger underlying the
prohibition: the risk that the jury will overestimate the probative worth of the evidence.

The theory certainly requires the jury to draw an intermediate inference as to the accused's disposition or tendency to form a
particular mens rea. The charged offense occurred at one time and place while the uncharged crime ordinarily occurs at a different

time and place. To bridge the temporal and spatial gap between the two incidents, 65  the prosecutor must assume the accused's

propensity to entertain the same intent in similar situations. 66  That assumption is the inescapable link between the charged and

uncharged crimes. 67  The trier of fact can reason from the starting point of the uncharged crime to a conclusion *584  about

the mens rea of the charged crime only through an intermediate assumption about the accused's character or propensity. 68

The reliance on an assumption about a person's propensity or tendency to form the same intent creates the possibility that the
jury will overvalue the uncharged misconduct evidence. If the only question were the accused's physical response, to some
extent the resolution of the question would be reducible to the application of the laws of chemistry and physics. The application
of the laws of the physical sciences can help predict the accused's physical reaction. It is the mental component of the accused's
conduct which introduces the element of unpredictability. American criminal law operates on the assumption that the typical

person possesses cognitive and volitional capacities. 69  The variety of ways in which the person can exercise those capacities
makes it difficult to forecast the person's mental state at any given time. Even if the accused entertained a certain intent during
a similar, uncharged incident, the accused may not have formed that intent on the charged occasion. The risk of overestimation
exists because the response to a situation includes a variable mental component.

Despite the seeming differences between the theories depicted in Figures 1 and 2, the theories are indistinguishable in policy. 70

Both theories necessita te an intermediate assumption about the accused's propensity or tendency. Both theories create a risk of
prejudice to the accused; in attempting to decide at a conscious level whether the accused has a tendency to entertain a certain
men s rea, the jurors may subconsciously conclude that the accused is a repulsive, immoral individual--the type of person who
should be incarcerated even if there is a reasonable doubt of his guilt of the charged offense. Finally, in applying both theories,
the jury can easily overestimate the probative value of the unc harged misconduct evidence. Thus, whether the question arises at

common law 71  or under Federal Rule 404(b), 72  the court should hold that the theory depicted in Figure 2 violates the character

evidence prohibition. 73  The pr ohibition applies whether the ultimate inference is the physical act of pulling a trigger or the

mental act of forming an intent to kill. 74

*585  III. THE DOCTRINE THAT THE PROSECUTOR MAY ROUTINELY OFFER EVIDENCE OF THE
ACCUSED'S UNCHARGED MISCONDUCT TO PROVE INTENT UNDER THE DOCTRINE OF OBJECTIVE
CHANCES WITHOUT VIOLATING THE CHARACTER EVIDENCE PROHIBITION

Section II demonstrated that the character evidence prohibition applies even when the prosecutor offers the testimony about
the accused's other crimes to establish an ultimate inference of mens rea. For that reason, when the government contemplates
offering uncharged misconduct to prove mens rea, it is incumbent on the prosecutor to articulate a tenable noncharacter theory
of logical relevance.

In some fact situations the prosecutor can readily develop a valid, noncharacter theory of admissibility. Assume, for instance,
that the accused is charged with knowing receipt of stolen goods from A on September 1, 1990. The prosecutor has evidence
that on March 1, 1990 under very suspicious circumstances, the accused received other stolen property from A: the accused
met A in an alley at 2:00 a.m., A demanded that the accused pay in $1.00 bills, and the identification numbers on the items of
personalty had been defaced. In this case, the prosecutor may offer the testimony about the March 1st incident without relying
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on any inference about the accused's general, bad character. 75  The March 1st incident should have placed the accused on notice
that A is a fence for stolen property, and the jury may make the common sense inference that the accused's knowledge of A's
status as a fence continued until September 1st.

In other cases, however, it is more difficult to determine whether the prosecutor has developed a legitimate noncharacter theory
of relevance--or whether the prosecutor is merely endeavoring to cloak an illicit character theory. In a growing number of cases,

prosecutors are citing the doctrine of objective chances as their theory of noncharacter relevance. 76  In the main, the courts have

approved of prosecutors' invocations of the doctrine. 77  However, several commentators have argued that prosecutors are now

smuggling inadmissible bad character evidence into the record under the guise of invoking the doctrine of objective chances. 78

The purpose of this section of the article is to assess that argument. The first part of this section describes the doctrine of
chances and analyzes the use of the doctrine to prove the actus reus in the case. The next part of this section evaluates the more
controversial application of the doctrine, namely, its use to establish mens rea.

*586  A. The Use of the Doctrine of Chances to Prove the Actus Reus

In the last decade, our society has come to the distressing realization that there is extensive child abuse in the United States. 79

Throughout the United States, prosecutors are making a more determined effort to convict child abusers. 80  There may be

indisputable medical evidence that the alleged victim has suffered a fracture or subdural hematoma. 81  However, the accused
often defends on the theory that the child sustained the injury accidentally. For example, the accused might contend that the
child incurred the injury by falling off a swing set or down a flight of stairs. In these cases, the prosecutor's primary problem of

proof is establishing an actus reus--a social loss or harm 82  caused by human agency. 83  At trial, the principal challenge facing

the prosecution will be convincing the jury that the child's injury resulted from the intervention of another human being. 84  To
meet that challenge, prosecutors frequently rely on the doctrine of chances.

United States v. Woods 85  is the paradigmatic case. 86  In Woods, the accused stood trial for infanticide. The victim had died
of cyanosis. The accused claimed that the suffocation was accidental. To rebut the accused's claim, the prosecutor offered

evidence that over a twenty-five year period, children in the accused's custody had experienced twenty cyanotic episodes. 87

The defense objected to the admission of the testimony on the ground that the testimony amounted to impermissible evidence

of the accused's bad character. 88  However, the prosecution rejoined that the testimony was relevant on a noncharacter theory,

that is, the doctrine of chances. 89

Figure 3 depicts the theory of logical relvance underlying the doctrine. Under both the doctrine and the character theory shown
in Figure 1, the trier of fact begins at the same starting point, the evidence of the accused's uncharged crimes. However, when
the trier engages in character reasoning, the initial decision facing the trier is whether to infer from the evidence that the

accused has a personal bad character. 90  In contrast, under the doctrine of chances, the trier need not focus on the accused's
subjective character. Under the doctrine of chances, the initial decision facing the trier is whether the uncharged incidents are

so numerous that it is objectively improbable that so many accidents would *587  befall the accused. 91  The decision is akin
to the determination the trier must make in a tort case when the plaintiff relies on res ipsa loquitur. In the tort setting, the trier

must decide whether objectively the most likely cause of the plaintiff's injury is the defendant's negligent act. 92  In the present
setting, the trier must determine whether the more likely cause of the victim's injury is the act of another human being.

Assume arguendo that statistics compiled by the United States Public Health Service indicate that during a twenty-five year
period, only two percent of American children experienced an accidental cyanotic episode. Contrast that figure with the
incidence of cyanotic episodes experienced by the children in Ms. Woods' custody. Suppose, for example, that during the
same twenty-five year period, twenty percent of those children had cyanotic episodes. The frequency of the episodes among
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those children far exceeds the national average for such episodes. The episodes are so recurrent among those children that it is

objectively implausible to assume that all those episodes were accidental. 93  Either one or some of those episodes were caused

by human intervention, or Ms. Woods is one of the most unlucky people alive. 94

Like the theory of relevance shown in Figure 2, on its face the doctrine of chances differs from the character evidence theory
depicted in Figure 1. More importantly, unlike the theory shown in Figure 2, the doctrine is distinguishable from a character
reasoning theory in terms of the pertinent policies. The probative dangers posed by the doctrine differ to a marked degree from
the risks raised by a character theory.

One risk raised by a character theory is that at least at a subconscious level, the jury will be tempted to punish the accused
for uncharged misdeeds. That risk is acute under a character theory because the theory forces the jury to concentrate on the
accused's personal character or disposition. The jurors must consciously address the question of the type of person the accused
is. There is no need for the jurors to grapple with that question under the doctrine of chances. There is an undeniable possibility
that on their own motion, the jurors may advert to the question. However, unlike a character theory, the doctrine of chances

does not compel the jurors to focus on the accused's subjective disposition. 95  Consequently, the nature of the initial inferential
step under the doctrine significantly reduces the risk of a decision on an improper basis.

The second probative danger raised by a character theory is that the jury will overvalue the probative worth of the item of

evidence. Although general character has only slight 96  or small 97  relevancy to the issue of the accused's *588  conduct

on a specific occasion, we fear that the jurors will treat character as a reliable predictor of conduct. 98  There is less risk
of overestimation of probative value under the doctrine of chances. The doctrine invites the trier to compare the accused's
experience with statistical data or the trier's knowledge of everyday, human experience. We commonly accept the trier's
knowledge of “the ways of the world” as a trustworthy basis for legal reasoning. That knowledge is one of the bases for the res

ipsa loquitur doctrine; 99  and the jury instructions in many jurisdictions specifically encourage jurors to employ that knowledge

as a basis for resolving factual disputes. 100

Since the theory of relevance depicted in Figure 3 is distinguishable from the forbidden theory depicted in Figure 1, prosecutors

may properly rely on the doctrine of chances as a noncharacter theory for satisfying Rule 404(b). 101  However, the courts
should not admit uncharged misconduct evidence as a matter of course whenever the prosecutor asserts that the evidence is
relevant under the doctrine of chances to prove the actus reus. Rather than accepting the prosecutor's argument as ipse dixit, the
courts should carefully evaluate the evidence to ensure that the prosecutor has established the factual predicate for invoking the

doctrine. 102  In theory, there is a distinction between character reasoning and the use of the doctrine of chances to establish the

actus reus. However, in practice the distinction can be a thin, 103  difficult line for the jurors to draw; while the two doctrines
posit different intermediate inferences, under both doctrines the jurors draw an ultimate inference of conduct. Moreover, the
lax application of the doctrine of chances can eviscerate the character evidence prohibition. Just as every true crime includes a

mens rea, an actus reus is an essential element of each true crime. 104  If uncharged misconduct becomes routinely admissible
to prove the actus reus, there will be little left to the prohibition. Before admitting evidence of the accused's uncharged crimes
to establish the actus under the doctrine of chances, the trial judge must ensure that the prosecutor has strictly satisfied the
following foundational requirements.

*589  Figure 3
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ITEM OF EVIDENCE INTERMEDIATE INFERENCE ULTIMATE INFERENCE

THE ACCUSED'S UNCHARGED ACTS THE OBJECTIVE IMPROBABILITY
OF SO MANY LOSSES BEFALLING
THE ACCUSED ACCIDENTALLY

AN ACTUS REUS

Each uncharged incident must be roughly similar to the charged crime. In the hypothetical at the outset of this article, the
prosecutor offered testimony about the accused's uncharged crime to establish the accused's identity as the perpetrator of the
charged offense. The prosecutor argued that the uncharged incident was relevant on a noncharacter theory because both crimes
evidenced the same, distinctive modus operandi. When the prosecutor relies on the modus operandi theory to establish identity,

there must be a high degree of similarity between the charged and uncharged incidents. 105  Although the crimes need not be

carbon copies, 106  the test is stringent. 107  The similarities must be so striking that they create the inference that all the acts

are the handiwork 108  of the same criminal. 109  Assume, for example, a variation of the Woods fact situation. The body of the
victim, who died of cyanosis, was found under a heavy blanket and several thick pillows. A year earlier another child in the
accused's custody died of cyanosis. However, on the earlier occasion the body was found at the bottom of a hay stack on the

premises. Since the two incidents lack a common “signature quality” 110  modus, the judge could not admit testimony about the
earlier incident to show the accused's identity as the perpetrator of the charged offense.

To trigger the doctrine of chances, the uncharged incident must also be similar to the charged crime. 111  A dissimilar uncharged

incident has at most a negligible effect on the probability of an accidental occurrence of the social *590  harm. 112  However,

the required degree of similarity is not as great as the degree necessary to invoke the modus operandi theory. 113  Under the

doctrine of chances, it suffices that all the incidents fall into the same general category. 114  In the variation of the Woods case
in the preceding paragraph, the earlier cyanotic episode would probably be admissible to help establish the actus reus. In both
incidents, the cause of death was cyanosis; and it is the objective improbability of so many accidental cyanotic episodes which
generates the inference of an actus reus.

Considering the losses in both the charged and uncharged incidents, the accused has suffered the loss more frequently than the
typical person endures such losses accidentally. The courts and commentators intuitively recognize that when the prosecutor
resorts to the doctrine of chances, it is highly relevant to consider the number of losses the accused has suffered. The Woods

case is a classic example of the utilization of the doctrine because the twenty other cyanotic incidents were so numerous. 115

However, in analyzing the propriety of applying the doctrine in a particular case, the courts 116  and commentators 117  have
tended to focus on the absolute size of the number of incidents. The debate is usually phrased in terms of the question of whether

a single uncharged incident is enough to trigger the doctrine of chances. 118

It is submitted that the focus on the absolute size of the number of incidents is wrong-minded. Instead, the courts should
consider the relative frequency of the incidents. The most meaningful question is whether cumulatively, the losses suffered by
the accused--the number of cyanotic episodes experienced by the accused's children or the number of fires at buildings owned
by the accused-- exceed the frequency rate for the general population. The total number of losses must reach an improbability

threshold, 119  and the number reaches that threshold only when the frequency with which the accused suffers the losses is
greater than the general frequency with which such losses occur.
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Revisit the Woods fact situation. Assume again that during the relevant twenty-five year period, only two percent of the children
in the United States experienced cyanotic episodes. During that period, the children in Ms. Woods' custody had twenty cyanotic
incidents. Suppose that there were a total of 100 children in her custody during those twenty-five years. Thus, twenty percent of
the children in the accused's custody experienced cyanotic episodes. The uncharged incidents are highly probative of an actus
reus because the accused's incidence of losses is several times the frequency for the general population.

*591  The key is the relative frequency rather than brute number of incidents. Vary the facts. Suppose that Ms. Woods had been
in charge of a huge orphanage during the twenty-five year period. During the twenty-five year period a total of 3,000 children
were in the custodial care of the orphanage. The constant is that during the twenty-five year period, the children in her custody
suffered a total of twenty cyanotic episodes. Should the judge admit the uncharged misconduct evidence in this variation of
the Woods case? The answer is No. The evidence has not attained the improbability threshold. During the same period two
percent of American children experienced cyanotic episodes. Although the absolute size of the number of uncharged incidents--
twenty--is impressive, only 1.5 percent of the children in the accused's custody had cyanotic experiences. The relative frequency
of the accused's losses does not make it objectively improbable that on the occasion of the charged offense, the child's death
resulted from an actus reus.

How can the prosecutor establish the frequency with which the type of loss involved in the case occurs in the general population?
There may be pre-existing data compilations. Government agencies or private research organizations might have gathered

empirical data, for example, in the form of an epidemiological study. 120  The studies may be so authoritative that the data is

judicially noticeable, 121  or the study may fall within the learned treatise exception to the hearsay rule. 122  If the data has not
been compiled but it is accessible, the prosecutor can retain an expert to use recognized statistical techniques to gather the data

establishing the frequency. 123  Failing all other methods, the prosecutor can ask the judge to rely on her conception of common,
human experience to resolve the question whether the accused suffered the loss more frequently than the typical person could
expect to sustain the loss. This last technique is imprecise. However, it is the same sort of judgment which the trial judge makes
when the judge must decide whether a modus operandi is so unique that it is probably the handiwork of a single criminal. In
making that decision, the judge rarely has the benefit of empirical data about the frequency with which a particular modus is

utilized. 124  Yet every jurisdiction allows the judge to rely on common sense and experience to make that decision.

Of course, as the proponent, the prosecutor has the burden of establishing all the foundational facts conditioning the admissibility

of the uncharged misconduct evidence under the doctrine of chances. 125  At the end of her analysis of *592  all the foundational
testimony the judge may genuinely doubt whether the frequency of the accused's losses exceeds the incidence for the general
population. In that event, the judge has no choice but to exclude the prosecutor's evidence. If the judge has no satisfactory
basis for determining the frequency of such accidental occurrences among the general populace, the judge may not admit the
uncharged misconduct evidence under the aegis of the doctrine of chances.

The issue of the occurrence of an actus reus must be in bona fide dispute; the prosecution must have a legitimate need to resort
to the uncharged misconduct to prove the actus reus. The first two foundational requirements, mandating proof of similarity
and a frequency of loss exceeding the improbability threshold, flow from the character evidence prohibition codified in Rule
404(b). If either requirement is unmet, the prosecutor has not triggered the doctrine of chances; and the uncharged misconduct
evidence does not possess relevance on a noncharacter theory. The last foundational requirement, though, flows from Federal
Rule of Evidence 403.

Bare logical relevance on a noncharacter theory is not enough to guarantee the admissibility of uncharged misconduct evidence.
The evidence must also pass muster under Rule 403. Rule 403 permits the judge to exclude logically relevant evidence when
the accompanying probative dangers outweigh the probative value of the evidence. The Advisory Committee Note to Rule 403
indicates that in assessing the probative value of an item of potentially prejudicial evidence, the judge ought to consider whether

the proponent has a bona fide need to introduce that item. 126
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We shall consider the question of the extent of the prosecution's need for uncharged misconduct evidence in detail in the next
subsection devoted to the use of uncharged misconduct evidence to prove mens rea. We shall defer the in depth discussion of
prosecution need until that subsection, since that subsection addresses the primary topic of this article, the use of uncharged
crimes to establish intent. However, even an abbreviated discussion of the case law governing the use of other crimes to prove
actus reus must make the point that the prosecutor may resort to other crimes evidence for that purpose only when the occurrence

of the actus reus is in genuine dispute. In a 1990 decision, 127  the Court of Appeals for the Ninth Circuit made that point in
emphatic fashion. The case was a habeas corpus proceeding based on a state conviction. Like Ms. Woods, the accused in this
case was charged with infanticide. Unlike Ms. Woods, the accused did not contend that the decedent child suffered the injuries

accidentally; as the Ninth Circuit commented, “[i]n the instant case, no claim was made that the child died accidentally.” 128

Nevertheless, as in Woods, the trial judge permitted the prosecutor to introduce uncharged misconduct evidence for the stated
reason that the evidence was relevant to prove the actus reus. The Ninth Circuit not only held that the trial judge erred; the court
also ruled that *593  the uncharged misconduct evidence was so virulent that the erroneous admission of the evidence denied

the accused due process and rendered the trial fundamentally unfair. 129  The court emphasized that while highly prejudicial,

the evidence had minimal probative value, since the accused had not disputed the issue of the occurrence of an actus reus. 130

The Ninth Circuit's insistence that the issue be controverted is well taken. Uncharged misconduct evidence often has dual
logical relevance; even when the evidence is relevant on a noncharacter theory, it also incidentally shows the accused's bad

character. 131  If the charge is infanticide and the uncharged misconduct evidence establishes the death of several other children
in the accused's custody, the criminal disposition inference is patent even when neither the prosecutor nor the judge mentions the

inference. If the judge admits uncharged misconduct to prove the actus reus when the evidence has only tenuous 132  probative
value for that purpose, there is a significant risk that the jurors will misuse the evidence by drawing the forbidden character

inference. 133  Unless the prosecution has a bona fide need to use the evidence to prove the occurrence of an actus reus, the

predominant effect 134  on the jurors' minds may be to “serve mostly to demonstrate that the Defendant had the propensity to

commit the crime charged, the one impermissible use of such evidence.” 135

B. The Use of the Doctrine of Chances to Prove the Mens Rea

In criminal law, conduct can be “accidental” in two, very different senses. As subsection A explained, conduct can be accidental
in the sense that the conduct does not represent an actus reus. A social loss such as a death can occur without the causal

intervention of another human being; the death may be the result of “an act of God” such as an earthquake or flood. 136  As the

Woods case illustrates, 137  when the accused claims that the conduct in question was accidental in this fundamental sense, the
prosecutor may sometimes legitimately offer uncharged misconduct evidence under the doctrine of chances to negate the claim.

There is a second sense in which allegedly criminal conduct can be accidental. The accused may admit that he performed the

actus reus but claim that he did so with an innocent state of mind. 138  For example, the accused may concede that he had
possession of a contraband drug but deny that he knew *594  that the substance was an illegal drug; he might testify that he

thought that the substance was a lawful medicine. 139  Or an accused might admit that he received stolen property but defend

on the theory that he was unaware that the property was stolen. 140  In this context, when the accused characterizes the conduct
as “accidental,” the accused means that he performed the act without the required mens rea.

Just as the government may offer evidence of the accused's other crimes to disprove “accident” in the first sense, the prosecutor

may attempt to introduce uncharged misconduct evidence to negate “accident” in the second sense. 141  Dean Wigmore proposed
the following hypothetical to exemplify this use of uncharged misconduct evidence:
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[I]f A while hunting with B hears the bullet from B's gun whistling past his head, he is willing to accept B's
bad aim . . . as a conceivable explanation; but if shortly afterwards the same thing happens again, and if on the
third occasion A receives B's bullet in his body, the immediate inference (i.e., as a probability, perhaps not as
a certainty) is that B shot at A deliberately; because the chances of an inadvertent shooting on three successive
similar occasions are extremely small; or (to put it another way) because inadvertence or accident is only an
abnormal or occasional explanation for the discharge of a gun at a given object, and therefore the recurrence
of a similar result (i.e., discharge towards the same object, A) excludes the fair possibility of such an abnormal
cause and points out the cause as probably a more natural and usual one, i.e., a deliberate discharge at A. In short,
similar results do not usually occur through abnormal causes; and the recurrence of a similar result . . . tends
(increasingly with each instance) to negative . . . inadvertence . . . or good faith or other innocent mental state, and
tends to establish (provisionally, at least, though not certainly) the presence of the normal, i.e., criminal, intent
accompanying such an act; and the force of each additional instance will vary in each kind of offense according
to the probability that the act could be repeated, within a limited time and under given circumstances, with an

innocent intent. 142

Essentially, Dean Wigmore relies on the theory of logical relevance depicted in Figure 4. Like the theory shown in Figure
3, this theory enables the jury to reason about the case without relying on any forbidden inferences about the accused's
subjective, personal character. As under Figure 3, the intermediate inference in this theory is a conclusion about the objective

improbability 143  of the accused's innocent involvement in so many similar incidents such as instances of possession of
contraband drugs or receipts of stolen property.

*595  Figure 4

ITEM OF EVIDENCE INTERMEDIATE INFERENCE ULTIMATE INFERENCE

THE ACCUSED'S UNCHARGED ACTS THE OBJECTIVE IMPROBABILITY
OF THE ACCUSED'S INNOCENT
INVOLVEMENT IN SO MANY
INCIDENTS

THE MENS REA

However, like the theory depicted in Figure 3, this theory can easily be abused. As Section II noted, intent is an essential

element of every true crime. 144  Whenever the prosecutor has evidence of an uncharged crime similar to the charged offense,
the prosecutor can attempt to invoke Wigmore's doctrine of chances; the prosecutor can always argue that a similar uncharged
crime triggers the doctrine of chances and is, therefore, logically relevant on a noncharacter theory both to disprove accident
and thereby to prove mens rea. If the courts accept these arguments uncritically, the prosecutor may be able to introduce bad

character evidence in disguise. 145  Unfortunately, as one commentator has already observed, 146  there is mounting evidence

that the courts have tended to be too receptive to prosecutors' invocation of the doctrine of chances to prove mens rea. 147
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To counter this tendency, the courts should clearly enunciate and rigorously enforce the foundational requirements applicable
when the prosecutor relies on the doctrine of chances to establish mens rea. The requirements parallel the foundational
requirements for invoking the doctrine to prove the actus reus.

Each uncharged incident must be roughly similar to the charged crime. To bring the doctrine into play, the prosecutor must
show that the uncharged incident is similar to the charged offense. As Dean Wigmore emphasized in the analysis of his famous
hypothetical, the facts give rise to an inference of mens rea because “the chances of an inadvertent shooting on three successive

similar occasions are extremely small . . . . ” 148  It flies in the face of common sense to assume that on all three occasions, the

accused had an innocent state of *596  mind; 149  a coincidence of three, inadvertent, similar acts is objectively unlikely. 150

In several respects, this foundational requirement tracks the corresponding requirement which the prosecutor must satisfy when
the government relies on the doctrine of chances to prove the actus reus. The degree of similarity between the charged and
uncharged incidents need not be as great as the degree required when the prosecutor relies on the modus operandi theory to

prove identity. 151

Further, under both applications of the doctrine of chances, the prosecutor must demonstrate that the physical elements of the

charged and uncharged offenses are similar. 152  The earlier discussion of the Woods case pointed out that the charged and
uncharged incidents were sufficiently similar to trigger the doctrine of chances because all the incidents involved the same

medical condition, cyanosis. 153  While the physical elements must be similar, 154  the courts apply the similarity requirement
laxly. Suppose, for example, that the accused is charged with knowing possession of heroin and defends on the basis that
he was unaware that the substance in his possession was a contraband drug. In all likelihood, the court would permit the

prosecutor to introduce testimony about uncharged incidents in which the accused was found in possession of marijuana 155  or

amphetamines. 156  In short, the physical elements of the charged and uncharged events need not be identical. 157

The courts are less tolerant of dissimilarities between the victims of the charged and uncharged incidents. 158  When the charged
crime is a sexual offense against a young girl, the judge may exclude prosecution testimony about an uncharged offense against

a boy. 159  If the charged offense is a sexual offense against a child, the judge may bar evidence of an uncharged crime against

an adult. 160  In a case charging an assault on a police officer, the judge may well sustain a defense objection to evidence

of uncharged attacks on private persons. 161  The courts should insist that the victims be similar when the prosecutor offers
uncharged misconduct evidence under the doctrine of chances to prove *597  mens rea. The focus is the accused's state of mind.
The accused's intent may vary with the victim's identity. The accused may have radically different attitudes toward different
groups of persons, and the trier can infer wrongful intent much more confidently if the accused has victimized the same type
of person on other occasions.

Considering the accused's involvement in both the charged and uncharged incidents, the accused has been involved in such
events more frequently than the typical person. Proof of similarity between the charged and uncharged incidents is a necessary
condition to invoking the doctrine of chances. However, standing alone, proof of similarity is insufficient to bring the doctrine
into play. Another necessary condition is proof that the accused has been involved in similar incidents so often that it is
objectively unlikely that he became involved innocently. This foundational requirement is obviously similar to the second
foundational requirement applicable when the prosecutor relies on the doctrine of chances to prove the occurrence of an actus
reus. In applying both requirements, the judge must engage in relative frequency analysis. However, the requirements differ
in kind and degree, and the differences may make it more difficult for the prosecution to satisfy this foundational requirement
when the issue is the accused's mens rea.

The requirements for the two applications of the doctrine of chances differ in kind because the application determines the nature
of the frequency the judge must analyze. When the prosecutor invites the court to apply the doctrine to prove the actus reus,
the focus is on the frequency of a particular type of loss--the death of a child in a person's custody or the fire at a person's
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building. In contrast, when the prosecutor asks the court to employ the doctrine to establish mens rea, the relevant frequency is
the incidence of the accused's personal involvement in a type of event--the discharge of a weapon in Wigmore's hypothetical,
the possession of contraband drugs, or the receipt of stolen property. To intelligently decide whether the prosecutor's evidence

exceeds the objective improbability threshold, 162  the judge must define the correct relative frequency.

The difference in kind between the foundational requirements under the two applications of the doctrine of chances results in
a further difference in degree. The requirements differ in the practical degree of difficulty of proving the relevant frequencies.
There are many empirical studies documenting the incidence of social losses such as cyanotic episodes, deaths caused by
asphyxiation, and fires. Quite apart from the utility of this data to judges struggling with the application of the doctrine of
chances, there are other important social reasons for collecting the data. Many of these data collections play a critical role
in medical diagnosis. Other data collections are useful to businesses such as insurance companies. In a given case, it may be
relatively easy for the prosecutor to marshall the frequency data needed to satisfy the foundational requirement applicable when
the question is the occurrence of the actus reus.

However, it is far more difficult to find the relevant frequency data when the question is the existence of the mens rea. There
may be little or no data on *598  such questions as how often the typical citizen is likely to be found in possession of contraband
drugs or stolen property. The judge is more likely to have to rely on her common sense and knowledge of human experience.
The extent of the judge's pertinent knowledge may be an intuitive belief that the inadvertent possession of illicit drugs or stolen
property is probably a “once in a lifetime” experience for an innocent person. Thus, there is ordinarily more conjecture when the
prosecutor invokes the doctrine of chances to prove mens rea--all the more reason, of course, to employ the doctrine cautiously.
As when the prosecutor relies on the doctrine of chances to prove the actus reus, the burden of proving the preliminary facts

rests on the prosecutor. 163  If after weighing all the foundational testimony the judge believes that it would be speculative to
find that the prosecution has attained the improbability threshold, the judge should exclude the uncharged misconduct evidence.

The issue of the existence of the mens rea must be in bona fide dispute; the prosecution must have a legitimate need to resort
to the uncharged misconduct evidence to prove intent. Subsection A observed that uncharged misconduct offered to prove the

actus reus must pass muster under Federal Rule 403 as well as under Rule 404(b). 164  The same observation obtains when
the prosecution attempts to introduce evidence of the accused's other crimes to establish the mens rea. The prosecution must

have a bona fide need to resort to the potentially prejudicial uncharged misconduct evidence. 165  To assess the extent of the
prosecution need, the judge must painstakingly evaluate the state of the record when the prosecutor offers the evidence. There
are four possible variations of the state of the record.

In one variation, the accused has already affirmatively disputed the issue of the existence of the mens rea. There are several

ways in which the accused could do so. During opening statement, 166  the defense attorney might assert that at the time of the

actus reus, the accused had an innocent state of mind. The accused 167  or a defense witness 168  may give testimony calling into
question the existence of the mens rea. If a prosecution witness' testimony points to the existence of the mens rea, a pointed

cross-examination by the defense attorney could serve to place intent in doubt. 169  The common denominator in these cases is

that intent is more than a purely formal issue. The accused is actively contesting 170  the intent issue. All courts agree that this
state of the record warrants *599  the receipt of otherwise admissible uncharged misconduct evidence to establish mens rea.

Now shift to the variation at the polar extreme. Assume that the parties have entered into a formal stipulation as to the existence of

intent. 171  The accused might have decided to defend on a theory other than lack of mens rea. If the accused and the prosecution
stipulate to the existence of the intent, the stipulation effectively removes the mens rea issue from the range of dispute in the
case. In this state of the record, all courts agree that unless the uncharged misconduct evidence is relevant to another issue, the
evidence is inadmissible to prove intent.
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While it is easy to determine the proper outcome in the first two variations of the state of the record, the next two variations
are troublesome.

In the third variation, although there is no formal stipulation, the accused informally concedes the mens rea issue. There might be
several reasons why the accused would be willing to informally concede intent absent a formal stipulation. In many jurisdictions,

the accused cannot compel the prosecution to enter into a stipulation. 172  Even if the accused offered to formally stipulate, the
prosecution might reject the offer. Or the defense might be reluctant to enter into a formal stipulation. Suppose, for instance,

that the accused intended to defend on an alibi or misidentification theory. 173  Even though the accused does not contemplate
contesting the intent element of the crime, the accused might be leary of stipulating that whoever committed the actus reus

possessed the requisite mens rea. Unless the judge clearly explains the law governing stipulations, 174  a juror might suspect that
any accused who knew enough about the crime to stipulate to the mens rea must have been personally involved in the crime.
The juror might not realize that evidence law permits parties to stipulate to the existence of facts which they lack personal
knowledge of.

In this light, the accused may well find herself in a situation in which she is willing to informally concede the existence of mens

rea. Assume that the defense counsel assures 175  the trial judge that during both opening statements and closing argument, the
defense counsel will expressly state that as far as the defense can tell, the perpetrator of the charged crime possessed the required
mens rea. The defense counsel also assures the judge that the defense will not object if the judge mentions and highlights the

informal concession during the final jury charge. 176  If the defense makes and lives up to these assurances, the *600  trial judge
should exclude any uncharged misconduct testimony offered to prove mens rea. It is true that there is still a chance that the
jurors could acquit for want of evidence of intent. However, given the defense concessions and the judicial comment, it would
be highly irrational for the jurors to do so. Realistically, the possibility is so remote that it does not justify exposing the accused
to the much livelier possibility that the jury will misuse the testimony as general bad character evidence. On balance, the judge
should rule the uncharged misconduct evidence inadmissible in this variation.

In the last variation of the state of the record, although the accused explicitly defends on another theory such as alibi or

misidentification, the accused is unwilling to even informally concede the mens rea. 177  The defense attorney may want to leave
open the possibility that the jury will acquit for lack of evidence of intent. The defense attorney might be especially tempted to
follow this tack when the charge requires a special mens rea element and the jury instruction on the mens rea element seems
to impose an onerous burden on the prosecution.

In this variation, the prosecution should generally be entitled to introduce otherwise admissible uncharged misconduct evidence
to establish the mens rea. When the prosecutor is relying on the doctrine of chances to prove mens rea rather than the actus
reus, there may be little admissible evidence of the mens rea other than uncharged crimes evidencing the same intent.

The actus reus is a social loss caused by human agency. 178  There is often readily available physical evidence of the loss itself.
In a homicide prosecution, a forensic pathologist can describe the body and authenticate photographs of the cadaver. Moreover,
the prosecution may have expert testimony attesting that the loss was caused by human agency. Based on the wound pattern on

the cadaver, the pathologist can opine that the manner of death was homicidal. 179

In contrast, in the typical case in which the prosecutor attempts to establish the mens rea, the prosecutor may have little alternative
evidence. In rare cases, the prosecutor is fortunate; the prosecutor has evidence that shortly before, during, or shortly after
the crime the accused made statements reflecting the mens rea. However, more commonly, the prosecutor has no evidence of
such statements. Worse still, the prosecutor often has no physical evidence or expert testimony. The prosecutor may be able to
prove a death by producing a photograph of the cadaver, but no camera is capable of capturing and recording the mens rea of
intent to kill. Further, the courts are more reluctant to admit testimony about mens rea by mental health experts than testimony

about manner of death by forensic pathologists. 180  There has been extensive criticism of expert testimony by psychiatrists and
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psychologists. 181  There is widespread skepticism *601  about the ability of mental health experts to retrospectively determine
an accused's state of mind. In part due to that skepticism, in 1984 Congress amended Federal Rule of Evidence 704 to add
the following language:

No expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state
an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting

an element of the crime or of a defense thereto. Such ultimate issues are matters for the trier of fact alone. 182

It is true that the prosecutor can invite the jury to infer the mens rea from the percipient witnesses' testimony describing

the evidently rational, calculating manner in which the perpetrator committed the actus reus. 183  In an exceptional case, that

inference might be virtually conclusive evidence of an accompanying criminal intent. 184  However, that inference may be the
prosecutor's only evidence of intent other than any available uncharged misconduct testimony. The prosecutor typically has
many more evidentiary options when she endeavors to prove the actus reus. Apart from the uncharged misconduct testimony,
there may be a dearth of evidence usable to establish mens rea.

In addition, if the defense refuses to concede the existence of mens rea and the judge nevertheless excludes the prosecution's
uncharged misconduct evidence probative of intent, the jury instructions may make it very difficult for the prosecution to sustain
its burden of proof. Absent a defense concession, the judge will have to charge the jury on the essential elements of the crime,
including the mens rea. There is substantial authority that even absent an express defense request, the trial judge has a sua

sponte obligation to instruct the jury on the elements of the charged offense. 185  We must assume that the jurors will be attentive
to the instructions and apply them conscientiously. On that assumption, there is a good possibility that the jury will acquit for
want of evidence of intent. When the question is the existence of the mens rea, the prosecutor ordinarily has a much more
compelling need to resort to probative uncharged misconduct evidence. If the accused does not at least informally concede the

existence of the mens rea, the prosecutor should presumptively 186  be entitled to introduce evidence of similar, sufficiently
frequent uncharged incidents to prove intent under the doctrine of chances.

*602  IV. CONCLUSION

Following the example of the United Kingdom, 187  our courts may one day relax the character evidence prohibition in criminal

cases. Distinguished American commentators have called for that relaxation. 188  However, at least for the interim, the American
courts seem determined to adhere to the conventional prohibition.

If we are to continue to make any pretense of enforcing the prohibition, we must repudiate both of the doctrines discussed
in this Article. The character evidence prohibition is violated when we permit a prosecutor to rely on the theory depicted in
Figure 2 to justify the admissibility for uncharged misconduct evidence. As Section II of this Article hopefully demonstrated,

that theory of admissibility is character evidence pure and simple. 189  While the theory differs cosmetically from traditional
character reasoning, the theory squarely poses both of the probative dangers inspiring the character evidence prohibition. If
the prosecutor's only argument for the admission of uncharged misconduct evidence is that theory of logical relevance, the
prohibition mandates the exclusion of the evidence.

The rejection of the theory depicted in Figure 2 will give prosecutors even more incentive to resort to the doctrine of objective
chances. As Section III noted, a doctrine of chances theory possesses legitimate, noncharacter relevance. However, the theory

is susceptible to abuse. The distinction between a verboten character theory and a permissible chances theory is a thin line 190

which a lay juror could easily lose sight of. To guard against that risk, the courts should rigorously enforce the foundational
requirements for triggering the doctrine of chances. The courts should admit uncharged misconduct evidence under the doctrine
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to prove mens rea only when the prosecutor can make persuasive showings that each uncharged incident is similar to the charged
offense and that the accused has been involved in such incidents more frequently than the typical person. The prosecutor's
uncharged misconduct testimony must satisfy both foundational requirements to ensure genuine noncharacter relevance under
*603  Rule 404(b). Even if the prosecutor can surmount the similarity and relative frequency hurdles, the judge should exclude

the evidence under Rule 403 unless the intent issue is in bona fide dispute.

Intellectual honesty demands the repudiation of both of the doctrines currently threatening to engulf the character evidence
prohibition. If we are going to modify or abolish the prohibition, it should be done explicitly in a straightforward fashion--
not by legerdemain.

Footnotes
a Professor of Law, University of California, at Davis. B.A., 1967, J.D., 1969, University of San Francisco. Former Chair, Evidence

Section, American Association of Law Schools. The author would like to express his appreciation to Mr. Joseph de Ulloa, Class of
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with permission.
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83 Lacy, Admissibility of Evidence of Crimes Not Charged in the Indictment, 31 OR. L. REV. 267, 270-71 (1951-52).

84 W. LAFAVE & A. SCOTT, supra note 69, 3.1-.2; R. PERKINS & R. BOYCE, supra note 69, 830-31.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978120079&pubNum=350&originatingDoc=Icb5303b15ab411dbbd2dfa5ce1d08a25&refType=RP&fi=co_pp_sp_350_921&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_921
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979232233&pubNum=780&originatingDoc=Icb5303b15ab411dbbd2dfa5ce1d08a25&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102032400&pubNum=1135&originatingDoc=Icb5303b15ab411dbbd2dfa5ce1d08a25&refType=LR&fi=co_pp_sp_1135_166&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1135_166
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988116610&pubNum=350&originatingDoc=Icb5303b15ab411dbbd2dfa5ce1d08a25&refType=RP&fi=co_pp_sp_350_853&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_853
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984132615&pubNum=509&originatingDoc=Icb5303b15ab411dbbd2dfa5ce1d08a25&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTREVR404&originatingDoc=Icb5303b15ab411dbbd2dfa5ce1d08a25&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989077543&pubNum=350&originatingDoc=Icb5303b15ab411dbbd2dfa5ce1d08a25&refType=RP&fi=co_pp_sp_350_221&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_221
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989077543&pubNum=350&originatingDoc=Icb5303b15ab411dbbd2dfa5ce1d08a25&refType=RP&fi=co_pp_sp_350_221&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_221
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989077545&pubNum=350&originatingDoc=Icb5303b15ab411dbbd2dfa5ce1d08a25&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988116610&pubNum=350&originatingDoc=Icb5303b15ab411dbbd2dfa5ce1d08a25&refType=RP&fi=co_pp_sp_350_853&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_853
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988116610&pubNum=350&originatingDoc=Icb5303b15ab411dbbd2dfa5ce1d08a25&refType=RP&fi=co_pp_sp_350_853&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_853
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973111420&pubNum=350&originatingDoc=Icb5303b15ab411dbbd2dfa5ce1d08a25&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974248019&pubNum=780&originatingDoc=Icb5303b15ab411dbbd2dfa5ce1d08a25&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986144242&pubNum=661&originatingDoc=Icb5303b15ab411dbbd2dfa5ce1d08a25&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986144242&pubNum=661&originatingDoc=Icb5303b15ab411dbbd2dfa5ce1d08a25&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


THE USE OF EVIDENCE OF AN ACCUSED'S UNCHARGED..., 51 Ohio St. L.J. 575

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 21
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86 Note, Evidence--Proof of Prior Events Admissible Generally and Specifically to Demonstrate Corpus Delicti Because the Relevance
of and Need for the Evidence Outweighed Its Prejudicial Impact, 52 TEX. L. REV. 585 (1973-74).
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99 See C. MORRIS & C. MORRIS, supra note 92; see W. KEETON, supra note 92.
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103 United States v. Bass, 794 F.2d 1305, 1313 (8th Cir. 1986), cert. denied, 479 U.S. 869 (1986).

104 W. LAFAVE & A. SCOTT, supra note 69, at §§ 3.1-.2; R. PERKINS & R. BOYCE, supra note 69, at 605-11.

105 Carter v. Hewitt, 617 F.2d 961, 968 (3d Cir. 1980); Shifflet, Admissibility of Evidence Disclosing Other Crimes, 5 HASTINGS L.J.
73, 75, 76 (1953-54).
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109 Raymond Leslie Morris, 54 CRIM. APP. 69, 80 (1970).

110 United States v. Gutierrez, 696 F.2d 753, 755 (10th Cir. 1982), cert. denied, 461 U.S. 909 (1983); United States v. Rappaport, 19
M.J. 708, 713 (A.F.C.M.R. 1984); People v. Alvarez, 44 Cal. App. 3d 375, 383, 118 Cal. Rptr. 602, 606 (1975); Dickey v. State, 646
S.W.2d 232, 240 (Tex. Crim. App. 1983) (Teague, J., dissenting); Collazo v. State, 623 S.W.2d 647 (Tex. Crim. App. 1981).

111 Comment, supra note 35, at 1230, 1234.

112 Id. at 1230.

113 United States v. Baldarrama, 566 F.2d 560, 567-68 (5th Cir. 1978), cert. denied, 439 U.S. 844 (1978); United States v. Myers, 550
F.2d 1036, 1045 (5th Cir. 1977), cert. denied, 439 U.S. 847 (1978); Shifflet, supra note 105, at 76; State v. Ellis: The Other Wrongful
Act Rule, Survey of Nebraska Law -- Evidence 15 CREIGHTON L. REV. 281, 288 (1981-82).

114 E. IMWINKELRIED, supra note 4, at § 3.11.

115 United States v. Woods, 484 F.2d 127 (4th Cir. 1973), cert. denied, 415 U.S. 979 (1974).

116 State v. Allen, 301 Or. 569, 725 P.2d 331 (1986).

117 Comment, supra note 35, at 1228.

118 See supra notes 116 & 117.

119 Comment, supra note 35, at 1228.

120 Dore, A Proposed Standard for Evaluating the Use of Epidemiological Evidence in Toxic Tort and other Personal Injury Cases, 28
HOW. L.J. 677 (1985).

121 Section 201(b)(2) of the Federal Rules of Evidence provides that “[a] judicially noticed fact must be one not subject to reasonable
dispute in that it is . . . capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be
questioned.”

122 FED. R. EVID. 803(18); Imwinkelried, The Use of Learned Scientific Treatises Under Federal Rule of Evidence 803(18), 18 TRIAL
Feb. 1982, at 56.

123 P. GIANNELLI & E. IMWINKELRIED, SCIENTIFIC EVIDENCE § 15-4(B) (1986).

124 United States v. Rogers, 769 F.2d 1418 (9th Cir. 1985) is an exceptional case. In that case, eyewitnesses described the bank robber
as wearing a bandana. The prosecutor went to the length of presenting an F.B.I. agent's testimony that of the 1,800 bank robberies in
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189 Myers, Uncharged Misconduct Evidence in Child Abuse Litigation, 1988 UTAH L. REV. 479, 526 (1988).

190 United States v. Bass, 794 F.2d 1305 (8th Cir. 1986), cert. denied sub. nom., Price v. United States, 479 U.S. 869 (1986).
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POHLMAN, Judge: 

¶1 A woman (Victim) suffered from back pain. She visited 
Dale Harland Heath’s chiropractic offices, where Heath treated 
her over the course of nine visits. Based on his conduct during 
some of those visits, Heath was convicted of sexual battery 
(three counts), forcible sexual abuse, and object rape. Heath 
appeals and we affirm. 
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BACKGROUND1 

¶2 When Victim could not find relief from chronic back pain, 
her mother recommended that Victim seek treatment from 
Heath, mother’s chiropractor. From October 2012 to December 
2012, Victim, then age 20, saw Heath nine times. The first four 
visits were mostly uneventful, though by the fourth visit she was 
starting to feel “a little uncomfortable.” Heath’s conduct at the 
next four visits forms the basis of Heath’s criminal case. 

Count 1—Sexual Battery 

¶3 On November 3, 2012, Victim visited Heath for the fifth 
time. To prepare for treatment, she changed into a medical gown 
but kept her yoga pants on. Heath added “a new massage” on 
this visit, rubbing Victim’s inner thigh with one hand and 
rubbing “right over [her] vaginal area with the other hand.” His 
hand was “going up and down, back and forth, right over the 
seam of [Victim’s] yoga pants, right on [her] vagina.” Victim 
“opened [her] eyes for a moment,” noticed that the lights were 
off, and asked Heath what he was doing. Heath said he was 
massaging a psoas attachment.2 Victim, not knowing what 

                                                                                                                     
1. “On appeal from a jury verdict, we view the evidence and all 
reasonable inferences in a light most favorable to that verdict 
and recite the facts accordingly.” State v. Pinder, 2005 UT 15, ¶ 2, 
114 P.3d 551 (cleaned up). In our recitation of the facts, we rely 
primarily on Victim’s trial testimony. 
 
2. The psoas muscles are in the lower back, originating at 
the spine and running down to the femur. William C. Shiel Jr., 
Medical Definition of Muscle, Psoas, MedicineNet.com, 
https://www.medicinenet.com/script/main/art.asp?articlekey=96
54 [https://perma.cc/F8V6-35C9]. 
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treatment was necessary to relieve her symptoms, “closed [her] 
eyes and just waited for it to be over.” 

¶4 The rubbing lasted a few minutes, and Victim had an 
orgasm. She gave no outward indication of it, and Heath acted 
like “nothing was wrong” and did not say anything. After 
paying for the visit, Victim “cr[ied] the whole way home” while 
trying to “explain it away” in her mind. 

Count 2—Sexual Battery 

¶5 On November 24, 2012, Victim returned for her sixth 
session with Heath. She decided to return because she “was in a 
lot of pain” and “didn’t really want to believe that it had 
happened.” She trusted Heath, and his treatment had been 
helping to reduce her back pain. 

¶6 Heath again massaged Victim’s “clitoral or vaginal area” 
over her clothes. Victim asked what he was doing, and Heath 
responded that he was working the gracilis muscle.3 He did this 
for a few minutes, and Victim had another orgasm. When 
Victim’s sister—who accompanied Victim to her appointment on 
this occasion—entered the room, Heath moved his hand away 
from Victim’s vagina and massaged her thigh with two hands as 
he talked to her sister. Heath did not put his hand back on 
Victim’s vagina while Victim’s sister was in the room. 

Count 3—Sexual Battery 

¶7 On December 1, 2012, Victim had her seventh visit with 
Heath, again after “convincing [herself] that everything was 
                                                                                                                     
3. “The gracilis muscle is a long, strap-like muscle that passes 
from the pubic bone to the tibia in the lower leg.” Tim Barclay, 
Gracilis Muscle, Innerbody.com, https://www.innerbody.com/ima
ge_musfov/musc67-new.html [https://perma.cc/CGZ2-298E]. 



State v. Heath 

20180076-CA 4 2019 UT App 186 
 

fine” and that she must have “imagined it.” Heath started with a 
stomach massage, which was routine by this point, but then he 
went “lower and lower than ever before,” with his fingers going 
past her waist “into [her] underpants.” Victim was frozen. She 
did not say anything but felt Heath’s fingers “stopping right on 
the left side of [her] vagina . . . where [her] leg starts.” His 
fingers went “in a circular motion, which would move [the] 
outer lip of [Victim’s] vagina over.” At trial, Victim further 
described this as a touching of her labia majora, which she 
described as “the starting of the vagina, but not the . . . inner, not 
the opening, not the clit[oris].” 

Counts 4 & 5—Forcible Sexual Abuse and Object Rape 

¶8 Victim returned again on December 8, 2012. This visit was 
the same as the last. Heath went under Victim’s underpants and 
moved his fingers in a circular motion, touching the “outer lip of 
[Victim’s] vagina, moving it around and around and around.” 
Then, Victim clearly felt Heath move one finger over (likely the 
pinky finger of Heath’s right hand), and touch her “right on 
[her] clitoris . . . in the middle of [her] vagina.” Victim flinched, 
and Heath moved his finger away. 

¶9 Victim described this touching at trial. The prosecutor 
asked if Heath had to “go beyond the labia majora to touch [her] 
clitoris.” Victim responded affirmatively. She similarly testified 
that she “felt” his finger “actually go beyond [her] labia 
majora.”4 

¶10 Victim did not immediately tell anyone what had 
happened because “if [she] said it out loud then it meant it was 

                                                                                                                     
4. Victim visited Heath one last time on December 15, 2012. 
Nothing relevant to the criminal case against Heath happened at 
that visit. 



State v. Heath 

20180076-CA 5 2019 UT App 186 
 

real and it really happened, and [she] didn’t want to believe it.” 
But a little more than a month later, Victim reported the 
touching to her mother and then to the police. 

Other Incidents with J.T. and E.B. 

¶11 Before Victim began visiting Heath in 2012, Heath was 
treating J.T. in 2011. J.T., a licensed massage therapist, visited 
Heath for hip and leg pain. Heath worked along the top of J.T.’s 
pubic bone and then started “grinding back and forth in [J.T.’s] 
crotch,” touching and rubbing her clitoris. J.T. opened her eyes 
and saw that Heath “looked very different,” “like he was . . . 
enjoying what he was doing.” J.T. ended the appointment and 
never returned. 

¶12 As a massage therapist, J.T. knew “there’s absolutely no 
reason to” touch that area because there are “no muscles that 
attach right there.” J.T. reported the incident to the police and 
the Division of Professional Licensing (DOPL). Though DOPL 
had some concerns, it declined to “investigate the matter any 
further” or “seek formal action against [Heath’s] license.” Heath 
had promised to examine and adjust his practices, and DOPL 
encouraged him to do so. 

¶13 Then, in 2015, Heath treated E.B., who visited Heath a 
total of four times. On the third and fourth visits, Heath touched 
E.B.’s genital area, including the clitoris, over her clothes. At first 
it seemed unintentional, but throughout the treatment it became 
apparent to E.B. that it “was completely intentional” and that 
“there was no excuse for it.” She too filed a complaint with 
DOPL and reported the incident to the police. 

Procedural History 

¶14 In 2015, the State charged Heath with sexual crimes 
against Victim and E.B. The charges with respect to each victim 
were severed, and the State filed an amended information 
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relating to the five sexual offenses against Victim: three counts of 
sexual battery, see Utah Code Ann. § 76-9-702.1 (LexisNexis 
2017); one count of forcible sexual abuse, see id. § 76-5-404 (2012); 
and one count of object rape, see id. § 76-5-402.2 (2017). 

¶15 Heath filed a motion in limine to exclude certain other 
acts evidence at trial, including testimony from J.T. and E.B., 
primarily under rule 404(b) of the Utah Rules of Evidence. 
Under a doctrine of chances theory, the trial court allowed the 
State to use J.T.’s and E.B.’s testimonies to prove mens rea but 
not to prove actus reus. When it came to proving actus reus, the 
court concluded that the State had “failed to prove the 
foundational requirement of frequency,” which it described for 
purposes of the actus reus as “the frequency with which 
chiropractors are falsely accused of inappropriate touching 
during treatment.” There was no evidence on this statistic, and 
the court reasoned that any conclusion on this point “would be 
nothing more than conjecture.” 

¶16 But regarding mens rea, the court found that the relevant 
inquiry was “the frequency of [Heath’s] involvement in a type of 
event—the accidental touching of his patients’ genitals.” 
Reasoning that “the mistaken touching of another’s genitals 
would be a once in a lifetime event” for the general population 
and that chiropractors could take precautions to avoid accidental 
touching that would make chiropractors as a class “indistinct 
from people generally,” the court allowed the other acts 
evidence to prove mens rea—that is, to prove that Heath 
touched Victim not by mistake or accident incidental to 
treatment, but rather with the intent to arouse or gratify sexual 
desire. 

¶17 Heath was tried before a jury. Among other witnesses, the 
State called a doctor of chiropractic (Doctor) to testify about the 
standard of care practiced by chiropractors in Utah. Doctor 
opined that chiropractors should “avoid any accidental, 
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incidental or intentional touching of sensitive areas” through 
“draping techniques” or “physical blockage.” He also testified 
that there would be no medical reason to touch Victim below the 
“top of the pubic bone.” 

¶18 Heath testified in his own defense. As relevant here, he 
testified that he did not intentionally touch Victim’s vaginal area 
but that incidental, over-the-clothing touching during the 
treatment was possible. He also stated that he was unaware that 
Victim had been sexually stimulated and that she gave no 
indication that she was uncomfortable. He admitted that there is 
no reason to intentionally touch a patient’s labia or clitoris when 
treating lower back pain, whether under or over the clothing. 

¶19 The jury found Heath guilty of all charges. After 
reviewing this court’s decision in State v. Patterson, 2017 UT App 
194, 407 P.3d 1002, the trial court on its own motion requested 
briefing on whether judgment should be arrested on count 5 on 
the basis that penetration of the genital opening may not have 
been established. Heath then filed his own motion to arrest 
judgment, contending that the evidence was insufficient on 
counts 4 and 5 for forcible sexual abuse and object rape. 
Specifically, he argued that the State did not prove “penetration” 
of the “genital or anal opening,” as required by the object rape 
statute. See Utah Code Ann. § 76-5-402.2(1). He additionally 
argued that, for purposes of forcible sexual abuse, the State did 
not prove his specific intent “to arouse or gratify the sexual 
desire of any individual.” See id. § 76-5-404(1). 

¶20 The trial court rejected both arguments. It first stated that 
penetration “means entry between the outer folds of the labia” 
and concluded that the evidence was sufficient to show 
penetration, “meaning [Heath’s] fingers entered between the 
outer folds of [Victim’s] labia.” It then determined that a 
reasonable jury could find specific intent for forcible sexual 
abuse, reasoning that the “nature, duration and progression of 
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the touching described by [Victim] all give rise to a reasonable 
inference” about Heath’s intent to arouse or gratify sexual 
desire. The court also noted that there was “no medical purpose” 
for the touching. So concluding, the court declined to arrest 
judgment. 

¶21 The trial court sentenced Heath to concurrent prison 
terms of up to one year on each sexual battery count, one to 
fifteen years for forcible sexual abuse, and five years to life for 
object rape. Heath appeals. 

ISSUES AND STANDARDS OF REVIEW 

¶22 Heath raises challenges to the admission of other acts 
evidence at trial, the sufficiency of the evidence on all counts, 
and the jury instructions. 

¶23 Trial courts “are afforded a great deal of discretion in 
determining whether to admit or exclude evidence.” State v. 
Martin, 2017 UT 63, ¶ 18, 423 P.3d 1254 (cleaned up). Barring an 
“error of law,” we will reverse a trial court’s evidentiary decision 
under rule 404(b) of the Utah Rules of Evidence “only if that 
decision is beyond the limits of reasonability.” Id. (cleaned up); 
see also State v. Thornton, 2017 UT 9, ¶ 56, 391 P.3d 1016 (“[T]he 
question . . . is whether the [trial court] abused [its] broad 
discretion in [admitting rule 404(b) evidence].”). 

¶24 We review Heath’s sufficiency challenges “under 
well-settled standards of review—yielding deference to the 
jury’s determination of the sufficiency of the evidence but 
addressing the legal questions he raises de novo.” State v. Barela, 
2015 UT 22, ¶ 17, 349 P.3d 676 (cleaned up); see also State v. 
Nielsen, 2014 UT 10, ¶ 46, 326 P.3d 645 (stating that, in any 
sufficiency challenge, we “review the evidence and all inferences 
which may reasonably be drawn from it in the light most 
favorable to the verdict” (cleaned up)). 
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¶25 In the instances where Heath’s sufficiency challenges are 
unpreserved, he asks that we review them for plain error and 
ineffective assistance of counsel.5 To prevail on plain error 
review, not only must Heath show “that the evidence was 
insufficient to support a conviction of the crime charged,” he 
must also show “that the insufficiency was so obvious and 
fundamental that the trial court erred in submitting the case to 
the jury.” State v. Holgate, 2000 UT 74, ¶ 17, 10 P.3d 346. “An 
example of an obvious and fundamental insufficiency is the case 
in which the State presents no evidence to support an essential 
element of a criminal charge.” State v. Prater, 2017 UT 13, ¶ 28, 
392 P.3d 398 (cleaned up). Further, “an ineffective assistance of 
counsel claim raised for the first time on appeal presents a 
question of law,” State v. Clark, 2004 UT 25, ¶ 6, 89 P.3d 162 
(cleaned up), and to prevail on his ineffective assistance of 
counsel claims, Heath must demonstrate that counsel’s failure to 
raise the sufficiency issues to the trial court’s attention was both 
objectively deficient and prejudicial, see State v. Guzman, 2018 UT 
App 93, ¶ 55, 427 P.3d 401 (citing Strickland v. Washington, 466 
U.S. 668, 687 (1984)). Among other things, the failure to raise 
futile motions or objections challenging the sufficiency of the 
evidence does not constitute ineffective assistance. State v. 
Stringham, 2013 UT App 15, ¶ 5, 295 P.3d 1170 (per curiam). 

¶26 Finally, Heath’s jury instruction challenge is unpreserved, 
and he seeks review only under the ineffective assistance of 

                                                                                                                     
5. Heath also asks that we review the unpreserved sufficiency 
claims for manifest injustice. As Heath acknowledges, “manifest 
injustice” is generally synonymous with “plain error,” see State v. 
Alinas, 2007 UT 83, ¶ 10, 171 P.3d 1046, and Heath argues his 
sufficiency claims as though the two standards are synonymous. 
We accordingly follow suit. 
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counsel doctrine.6 As explained above, to prevail on this 
challenge Heath must demonstrate that his counsel performed 
deficiently with respect to the jury instruction errors and that the 
deficient performance prejudiced him. State v. Parkinson, 2018 UT 
App 62, ¶ 9, 427 P.3d 246. 

ANALYSIS 

I. The Other Acts Evidence 

¶27 Before trial, the court ruled that certain evidence would 
be admissible at trial under rule 404(b) of the Utah Rules of 
Evidence. This evidence included testimony from J.T. and E.B., 
statements Heath made in police interviews, a 2011 DOPL letter 
issued to Heath, and the 2014 DOPL probation and reprimand 
orders (collectively, the Other Acts Evidence). 

¶28 As a general matter, rule 404(b) bars propensity evidence: 
“Evidence of a crime, wrong, or other act is not admissible to 
prove a person’s character in order to show that on a particular 

                                                                                                                     
6. In his opening brief, Heath additionally sought review of this 
issue under the plain error and manifest injustice doctrines. But 
he concedes in reply that he invited the error, and thus he 
abandons those doctrines and narrows his challenge to one for 
ineffective assistance of counsel. See State v. Crespo, 2017 UT App 
219, ¶ 22 n.5, 409 P.3d 99 (noting that this court may not review a 
challenge to jury instructions for plain error if the error was 
invited); see also State v. Geukgeuzian, 2004 UT 16, ¶ 9, 86 P.3d 742 
(“While a party who fails to object to or give an instruction may 
have an instruction assigned as error under the manifest 
injustice exception, a party cannot take advantage of an error 
committed at trial when that party led the trial court into 
committing the error.”(cleaned up)). 
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occasion the person acted in conformity with the character.” 
Utah R. Evid. 404(b)(1). However, the evidence “may be 
admissible for another purpose, such as proving motive, 
opportunity, intent, preparation, plan, knowledge, identity, 
absence of mistake, or lack of accident.” Id. R. 404(b)(2); see also 
State v. Verde, 2012 UT 60, ¶ 15, 296 P.3d 673 (explaining that this 
list is not exhaustive), abrogated on other grounds by State v. 
Thornton, 2017 UT 9, 391 P.3d 1016. 

¶29 Heath argues that the trial court erred in admitting the 
Other Acts Evidence at trial, raising two main challenges to its 
admission. First, he argues that the court erroneously admitted 
this evidence to prove mens rea. Second, he argues that the 
admission of this evidence allowed the State to derail the trial 
with “irrelevant and prejudicial evidence” and contends that the 
court should have required the jury to “decide the issue of guilt 
or innocence solely on the basis of the demeanor and testimony 
of [himself] and [Victim].”7 We address each challenge in turn 
and ultimately reject them. 

A.  Admitting the Other Acts Evidence to Prove Mens Rea 

¶30 Heath argues that the trial court erred in admitting the 
Other Acts Evidence to prove mens rea, asserting two specific 
challenges to its admission for this purpose. First, he contends 
that the testimony of J.T. and E.B. should not have been admitted 
under the doctrine of chances exception to rule 404(b) because 

                                                                                                                     
7. Heath also argues that “the jury was never asked in the first 
instance to make the foundational factual determination that the 
conduct alleged by J.T. and E.B. was actually committed” and 
asserts that this was error. This claim, however, was not 
preserved, and Heath has not asked us to review it under an 
exception to the preservation rule. Thus, we do not address it 
further. 
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the State failed to establish the frequency element required 
under that exception. Second, he contends that the trial court 
erred in allowing the evidence to be admitted to prove the 
specific intent requirement of his offenses as opposed to “the 
general intent to commit the act.” 

1.  The Doctrine of Chances 

¶31 The doctrine of chances is a unique analytical framework 
used to admit evidence of other acts that would otherwise be 
excluded by rule 404(b)(1). See State v. Lane, 2019 UT App 86, 
¶ 18, 444 P.3d 553. The doctrine is “a theory of logical relevance 
that rests on the objective improbability of the same rare 
misfortune befalling one individual over and over.” Verde, 2012 
UT 60, ¶ 47 (cleaned up). The Utah Supreme Court has 
explained, 

As the number of improbable occurrences 
increases, the probability of coincidence decreases, 
and the likelihood that the defendant committed 
one or more of the actions increases. An innocent 
person may be falsely accused or suffer an 
unfortunate accident, but when several 
independent accusations arise or multiple similar 
accidents occur, the objective probability that the 
accused innocently suffered such unfortunate 
coincidences decreases. At some point, the 
fortuitous coincidence becomes too abnormal, 
bizarre, implausible, unusual or objectively 
improbable to be believed. 

Id. ¶ 49 (cleaned up). “[F]or evidence to be admitted under the 
doctrine of chances, it must meet four foundational 
requirements: materiality, similarity, independence, and 
frequency.” State v. Lopez, 2018 UT 5, ¶ 54, 417 P.3d 116. The 
requirement of frequency is at issue here. 
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¶32 The trial court carefully analyzed whether to admit the 
Other Acts Evidence concerning J.T. and E.B. under the doctrine 
of chances. It noted that the doctrine can be used to prove either 
the actus reus or the required mens rea. See State v. Lowther, 2017 
UT 34, ¶¶ 23, 25, 398 P.3d 1032. And it concluded that the 
relative frequency required for application of the doctrine of 
chances depends on the purpose for which the doctrine is being 
used. See Edward J. Imwinkelried, The Use of Evidence of an 
Accused’s Uncharged Misconduct to Prove Mens Rea: The Doctrines 
Which Threaten to Engulf the Character Evidence Prohibition, 51 
Ohio St. L.J. 575, 597 (1990) [hereinafter Imwinkelried]. “When 
the prosecutor invites the court to apply the doctrine to prove 
the actus reus, the focus is on the frequency of a particular type 
of loss—the death of a child in a person’s custody or the fire at a 
person’s building.” Id.; see also Verde, 2012 UT 60, ¶ 61 & n.36 
(relying on Imwinkelried in discussing the frequency 
requirement of the doctrine of chances). But “[w]hen the 
prosecutor asks the court to employ the doctrine to establish 
mens rea, the relevant frequency is the incidence of the accused’s 
personal involvement in a type of event—the discharge of a 
weapon . . . , the possession of contraband drugs, or the receipt 
of stolen property.” Imwinkelried at 597. 

¶33 Here, the trial court allowed J.T.’s and E.B.’s testimonies 
to prove only mens rea—that Heath did not touch Victim’s 
genitals accidentally. Thus, the question of frequency centered 
on Heath’s personal “involvement in a type of event”—the 
accidental touching of his patients’ genitals during treatment. In 
comparison to actus reus, where there is a greater likelihood that 
relevant statistical data will be available, a trial court “is more 
likely to have to rely on [its] common sense and knowledge of 
human experience” when determining the level of frequency for 
mens rea. Imwinkelried at 597–98. 

¶34 In this regard, we agree with the trial court that the State 
satisfied the frequency requirement with respect to J.T.’s and 
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E.B.’s testimonies. As the trial court observed, “For the average 
person, the mistaken touching of another’s genitals [of the 
nature at issue here] would be a once in a lifetime event.” But 
Heath was accused of inappropriate touching of another’s 
genitals by at least three people over roughly a five-year period. 
Though the trial court noted that “the frequency of unintended 
touching may be markedly higher” for chiropractors than those 
in the general population, it reasoned on the basis of testimony 
the State intended to (and did) present at trial that chiropractors 
could take precautions to avoid inappropriate touching that 
would make chiropractors “indistinct from people generally.” In 
this respect, after the incident with J.T., DOPL sent a letter to 
Heath encouraging him to adjust his practices to avoid similar 
incidents in the future, yet Heath continued to be accused of 
inappropriate touching. Based on the DOPL letter, Heath knew 
the risks of inappropriate touching and the discomfort it caused 
his patients. 

¶35 Moreover, frequency “interact[s] with” similarity “to 
become a safeguard against the doctrine of chances becoming a 
work-around for the admission of otherwise improper 
propensity evidence.” Lopez, 2018 UT 5, ¶ 57. And here, the 
touching described by J.T. and E.B. was highly similar to the 
touching described by Victim. Each was a patient of Heath, and 
each described touching of her genital area, including the 
clitoris, during treatment. J.T. testified that Heath “grind[ed] 
back and forth in [her] crotch,” while Victim testified that, on 
one occasion, Heath’s hand went “up and down, back and forth, 
right over the seam of [her] yoga pants.” Similar to E.B.’s 
testimony, the invasiveness of Heath’s touching of Victim 
progressed in intensity from treatment to treatment, with Heath 
waiting until later visits to touch the genital area. While at first 
the touching seemed unintentional to E.B. and Victim, it became 
apparent to both of them as the visits progressed that Heath was 
touching their genitalia intentionally. As the trial court observed, 
the high degree of similarity between the incidents involving J.T. 
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and E.B. and those involving Victim simply made “a repeated 
mistake . . . less likely.” 

¶36 In these circumstances, we agree with the trial court that 
J.T.’s and E.B.’s testimonies were helpful in proving Heath’s 
mens rea when he touched Victim. Accordingly, the trial court 
did not abuse its discretion in determining that the State had 
sufficiently shown the foundational requirement of frequency 
for purposes of admitting J.T.’s and E.B.’s testimonies under the 
doctrine of chances. 

2.  Admission of the Other Acts Evidence for Specific Intent 

¶37 Heath also challenges the admission of the Other Acts 
Evidence in general, contending that the trial court failed to limit 
the jury’s use of the evidence to establishing only general intent. 
He argues that the evidence could perhaps be relevant to 
“counter a claim of mistake or accident for the touch” itself but 
that it had “no bearing on or relevance to the specific intent 
requirement” of the charged offenses. He thus asserts that the 
trial court erred by failing to limit the jury’s consideration of the 
Other Acts Evidence to only countering a claim of mistaken or 
accidental touch. 

¶38 We reject this argument. Heath fails to point us to any 
place in the record where he raised this issue—limiting the jury’s 
consideration of the Other Acts Evidence to general rather than 
specific intent—to the trial court. See Salt Lake City v. Josephson, 
2019 UT 6, ¶¶ 10–12, 435 P.3d 255 (setting forth the preservation 
doctrine and its underlying policies, which require a party to 
present the issue “to the trial court in such a way that the trial 
court has an opportunity to rule on that issue” (cleaned up)); 
Holladay v. Storey, 2013 UT App 158, ¶ 34, 307 P.3d 584 (stating 
that “it is not the appellate court’s burden to comb through the 
record to verify whether, and where, [the appellant] preserved 
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this issue,” and declining to address an issue raised on appeal on 
that basis); see also Utah R. App. P. 24(a)(5)(B). 

¶39 Further, even assuming that this issue was preserved, 
Heath does not develop his argument with citation to authority 
and instead advances this point through conclusory statements 
about the trial court’s supposed error. We decline to take up the 
burden of research and argument that would be necessary to 
resolve this issue. See Cheek v. Iron County, 2018 UT App 116, 
¶¶ 24–25, 427 P.3d 522 (stating that “[a]n issue is inadequately 
briefed when the overall analysis of the issue is so lacking as to 
shift the burden of research and argument to the reviewing 
court,” and concluding that the appellant had not carried her 
burden on appeal because “she ma[de] no attempt to present 
reasoned analysis supported by citations to legal authority,” as 
required by our appellate rules (cleaned up)), aff’d sub nom. Cheek 
v. Iron County Attorney, 2019 UT 50, 448 P.3d 1236; see also Utah 
R. App. P. 24(a)(8). 

B.  Weighing Probative Value Against Unfair Prejudice 

¶40 Heath also challenges the Other Acts Evidence by 
asserting that the evidence was “only minimally relevant” and 
that its admission prejudiced him. Specifically, he contends that 
the “critical factual issue” for the jury was the respective 
credibility of Heath and Victim and that, accordingly, the jury 
should have been “required to decide the issue of guilt or 
innocence solely on the basis of [his and Victim’s] demeanor and 
testimony.” And by admitting the broad range of the Other Acts 
Evidence, Heath asserts, the trial court allowed the case to 
become “about everything and anything except for” proving the 
elements of the charged offenses. 

¶41 Heath does not develop his argument that the probative 
value of the Other Acts Evidence was substantially outweighed 
by unfair prejudice. The trial court determined under rule 403 of 



State v. Heath 

20180076-CA 17 2019 UT App 186 
 

the Utah Rules of Evidence that the probative value of the Other 
Acts Evidence was not substantially outweighed by the danger 
of unfair prejudice or confusion of the issues, particularly where 
limiting instructions were available.8 See generally Utah R. Evid. 
403; State v. Balfour, 2018 UT App 79, ¶ 28, 418 P.3d 79 
(explaining that, in deciding whether to admit other acts 
evidence, the trial court must determine whether that evidence 
satisfies rule 403). Heath challenges these determinations by 
labeling the State’s case as weak and asserting that the trial court 
erred in allowing the State to hide that weakness by resorting to 
“distraction with innuendo and speculation,” which forced him 
to “expend significant resources and trial time responding.” But 
he does not otherwise explain why the trial court’s rule 403 
analysis was erroneous, why the limiting instructions failed to 
mitigate any potential in the evidence toward unfair prejudice, 
confusion, or distraction, or why any error in admitting the 
evidence was harmful. Thus, Heath has not carried his burden of 
persuasion on appeal. See Utah R. App. P. 24(a)(8); Cheek, 2018 
UT App 116, ¶¶ 24–25. 

¶42 In sum, we conclude that Heath has not demonstrated 
that the trial court exceeded “the limits of reasonability” when it 
admitted the State’s rule 404(b) evidence. See State v. Martin, 2017 
UT 63, ¶ 18, 423 P.3d 1254 (cleaned up). We thus affirm the 
court’s evidentiary decision. 

II. Sufficiency of the Evidence 

¶43 Heath contends that there was insufficient evidence to 
convict him of any of the charges brought against him. Below, 
we detail Heath’s contentions with respect to each conviction, 
review the relevant statute, and recount the most important 

                                                                                                                     
8. To that end, limiting instructions were given to the jury for 
each piece of the Other Acts Evidence. 
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evidence presented at trial. We conclude that none of Heath’s 
challenges require reversal of his convictions.  

A.  Sexual Battery—Counts 1–3 

¶44 Heath contends that the evidence at trial supporting the 
sexual battery counts “fail[ed] to demonstrate in any manner the 
element of [his] knowledge that his behavior would likely cause 
affront or alarm to the person touched.” He asserts that he “always 
acted normal” and that Victim returned for treatment multiple 
times and “never once voiced any complaint or concern.” He 
concedes that this particular sufficiency challenge was not 
preserved. 

¶45 Utah Code section 76-9-702.1 defines the crime of sexual 
battery: 

A person is guilty of sexual battery if the person . . . 
intentionally touches, whether or not through 
clothing, the anus, buttocks, or any part of the 
genitals of another person, . . . and the actor’s 
conduct is under circumstances the actor knows or 
should know will likely cause affront or alarm to 
the person touched. 

Utah Code Ann. § 76-9-702.1(1) (LexisNexis 2017).9 

¶46 The evidence presented at trial allowed the jury to find 
that Heath knew or should have known his actions would likely 
cause Victim affront or alarm. Heath had been personally 
advised that such touching is distressing. By the time he treated 
Victim in 2012, Heath had received a complaint from J.T. relating 
to the touching of her labia and a letter from DOPL instructing 
                                                                                                                     
9. Because there have been no material changes to this statute 
since the crimes occurred, we cite the current version.  
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him to adjust his practices and confirming his representation 
that he would adjust his practice to avoid any inappropriate 
touching of patients. Thus, Heath knew that his touching of J.T., 
which was similar to his touching of Victim, would likely cause 
affront or alarm. 

¶47 Further, the evidence established that there was no 
medical purpose for the touching. Doctor testified at trial that 
chiropractors should “avoid any accidental, incidental or 
intentional touching” through various techniques and opined 
that there would have been no medical reason to touch Victim’s 
genital area. Heath himself acknowledged that there is no 
clinical reason to intentionally touch a woman’s genitalia when 
treating lower back pain. Despite this, Heath rubbed Victim’s 
genitalia long enough for Victim to experience an orgasm on two 
occasions. Without any medical purpose for the touching, it was 
reasonable for the jury to conclude Heath knew or should have 
known that such touching would likely cause Victim—who was 
seeking treatment from Heath for her lower back pain—affront 
or alarm. 

¶48 And contrary to Heath’s argument, Victim did express 
some concern over Heath’s conduct. The first time Heath started 
rubbing her genital area, Victim asked Heath what he was doing. 
Heath said he was massaging a psoas attachment. The next visit, 
Heath again started rubbing Victim’s genital area. Victim again 
asked what he was doing, and Heath answered that he was 
working the gracilis muscle. When Victim’s sister entered the 
room, Heath moved his hand away from Victim’s genitalia and 
worked instead on Victim’s thigh. This evidence further 
supports a reasonable inference that Heath knew or should have 
known his touching would likely affront or alarm Victim. 

¶49 Finally, we reject Heath’s contention that the jury could 
not reasonably conclude that he knew his touching would likely 
affront or alarm Victim because Victim returned for treatment. 
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As we recently explained in State v. Jok, 2019 UT App 138, 449 
P.3d 610, victims of sexual abuse “display a diverse range of 
reactions to the harm they suffered,” including confusion and 
disbelief. Id. ¶ 24. Given the varied possible responses to sexual 
abuse, Heath should have known—even with Victim’s choice to 
return—that his touching of her genitalia was likely to cause 
affront or alarm. Victim was coming to Heath for treatment for 
lower back pain. She gave no indication that she welcomed the 
touching, and her inquiries to Heath suggested that she was 
trying to convince herself that the touching was medically 
appropriate. 

¶50 In sum, the evidence was sufficient—or at least not so 
obviously insufficient that the trial court committed plain error 
“in submitting the case to the jury,” see State v. Holgate, 2000 UT 
74, ¶ 17, 10 P.3d 346—to find that Heath knew or should have 
known his massaging of Victim’s vaginal area while purporting 
to treat lower back pain would likely cause Victim affront or 
alarm, see Utah Code Ann. § 76-9-702.1(1). Thus, we affirm 
Heath’s three convictions for sexual battery.10 

                                                                                                                     
10. In addition to arguing plain error, Heath contends that 
defense counsel was ineffective for not recognizing the same 
alleged deficiencies in the State’s evidence on the sexual battery 
counts. We reject Heath’s contention and conclude for the 
reasons above either that any objection would have been futile, 
see State v. Bell, 2016 UT App 157, ¶ 22, 380 P.3d 11 (“Failing to 
file a futile motion does not constitute ineffective assistance of 
counsel.” (cleaned up)), or that Heath has otherwise not shown 
that “no reasonable attorney” would have failed to object to the 
sufficiency of the evidence, see State v. Roberts, 2019 UT App 9, 
¶ 29, 438 P.3d 885 (“Only when no reasonable attorney would 
pursue the chosen strategy will we determine that counsel has 
been constitutionally ineffective.” (cleaned up)). 
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B.  Forcible Sexual Abuse—Count 4 

¶51 Heath contends that there was insufficient evidence to 
support the count 4 conviction of forcible sexual abuse for two 
reasons: (1) the State failed to present evidence of specific intent 
to arouse or gratify anyone’s sexual desire, and (2) the State 
failed to present evidence of Victim’s nonconsent and Heath’s 
mental state as to Victim’s nonconsent. 

¶52 At the time of the offenses, Utah Code section 76-5-404 
defined the crime of forcible sexual abuse as follows: 

A person commits forcible sexual abuse if . . . 
under circumstances not amounting to . . . object 
rape, . . . the actor touches the anus, buttocks, or 
any part of the genitals of another, or touches the 
breast of a female, or otherwise takes indecent 
liberties with another, . . . with the intent to arouse 
or gratify the sexual desire of any individual, 
without the consent of the other . . . . 

Utah Code Ann. § 76-5-404(1) (LexisNexis 2012).  

1.  Specific Intent 

¶53 Heath argues that while the jury was instructed as to the 
statute’s requirement of specific intent to arouse or gratify sexual 
desire, “the State failed in presenting evidence of it.” He asserts 
that he acted normally, he did not say anything of a sexual 
nature to Victim, and Victim “never gave any outward 
indication he was doing something wrong.” He concludes that 
“the surrounding circumstances do not evidence the requisite 
specific intent” and that “the jury’s verdict [was] based purely 
upon improper speculation.” 

¶54 “[P]roof of a defendant’s intent is rarely susceptible of 
direct proof . . . .” State v. Murphy, 617 P.2d 399, 402 (Utah 1980). 
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Accordingly, circumstantial evidence has long been used to 
prove specific intent. See State v. Garcia-Mejia, 2017 UT App 129, 
¶ 31, 402 P.3d 82; see also State v. Kennedy, 616 P.2d 594, 598 (Utah 
1980) (“Wherever a special intent is an element of a criminal 
offense, its proof must rely on inference from surrounding 
circumstances.”); State v. Minousis, 228 P. 574, 576 (Utah 1924) 
(“It is . . . well settled that . . . specific intent may be proved by 
circumstantial, as well as direct, evidence . . . .”). When 
circumstantial evidence is relied on to prove that element of an 
offense, we follow two steps: 

We must determine (1) whether the State presented 
any evidence that [the defendant] possessed the 
requisite intent, and (2) whether the inferences that 
can be drawn from that evidence have a basis in 
logic and reasonable human experience sufficient 
to prove that [the defendant] possessed the 
requisite intent. 

Holgate, 2000 UT 74, ¶ 21 (cleaned up); see also Garcia-Mejia, 2017 
UT App 129, ¶¶ 30–34 (applying these steps and holding that 
there was evidence of specific intent to arouse or gratify sexual 
desire despite the defendant not saying anything during his 
abusive interactions with his children). 

¶55 First, we ask whether the State presented any evidence that 
Heath touched Victim with intent to arouse or gratify sexual 
desire. See Garcia-Mejia, 2017 UT App 129, ¶ 32. We conclude 
that it did. Victim explained the progression of Heath’s 
treatment. On the fifth visit, Heath began to touch Victim over 
the clothes. By the seventh visit, Heath “put his hands in 
[Victim’s] underpants” and did so again at the eighth visit on 
December 8. On December 8 specifically, Heath put his hands 
under her underpants and moved his fingers in a circular 
motion, moving the outer lip of Victim’s vagina “around and 
around and around” for a few minutes. As the State points out, 
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Heath testified that treatment of the inner thigh could result only 
in incidental or accidental contact with the labia, but the 
touching Victim described was more than brief accidental or 
incidental touching. And according to Doctor, there was no 
medical reason for the touching and it could have been avoided 
through a number of relatively simple techniques. In addition, 
the State presented the Other Acts Evidence that, as shown, is 
relevant to Heath’s intent. Supra ¶¶ 27–42. For example, the State 
presented J.T.’s and E.B.’s testimonies about similar incidents 
with Heath, which tended to prove Heath’s mens rea with 
respect to the charged offenses under the doctrine of chances. 
And the State presented Heath’s statements to police, the 2011 
DOPL letter, and the 2014 DOPL report and order, which tended 
to rebut Heath’s defense of mistaken or accidental touching.11 Id. 

¶56 Second, we must ask whether the inferences to be drawn 
from the State’s evidence “have a basis in logic and reasonable 
human experience sufficient to prove that” Heath possessed the 
intent to arouse or gratify sexual desire. See Garcia-Mejia, 2017 
UT App 129, ¶ 33 (cleaned up). Again, we conclude that they do. 
The nature, duration, and progression of Heath’s touching of 
Victim all give rise to a reasonable inference, completely in line 
with human experience, that Heath acted with intent to arouse 
or gratify sexual desire. There was no medical reason for the 
touching, and Heath had been advised to take the necessary 
precautions to avoid it. Not only did Heath not take precautions 
with Victim, he touched Victim on several occasions, sometimes 

                                                                                                                     
11. The jury was instructed to consider the Other Acts Evidence 
as evidence of Heath’s mental state at the time he treated Victim 
and as bearing on whether the charged acts were mistaken or 
accidental. As noted earlier, supra ¶¶ 37–39, Heath did not 
preserve any challenge to these instructions. Thus, we assume, 
for purposes of argument, that this evidence was properly 
considered. 
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for several minutes at a time. For example, he put his hand 
under her pants and moved the outer lip of her vagina “around 
and around and around.” And on previous visits, Heath had 
rubbed Victim’s genital area for several minutes, causing Victim 
to experience an orgasm. These facts lead to a reasonable 
inference that Heath’s touching was not merely incidental to 
treatment of Victim’s lower back. Thus, Heath has not persuaded 
us that no reasonable jury could find that he acted with specific 
intent “to arouse or gratify . . . sexual desire” when he touched 
Victim’s genitalia for minutes at a time. See Utah Code Ann. 
§ 76-5-404(1). We therefore decline to reverse Heath’s conviction 
on count 4.  

2.  Victim’s Nonconsent and Heath’s Mental State Regarding 
Victim’s Nonconsent 

¶57 Heath also challenges his conviction for forcible sexual 
abuse on the grounds that “the State failed to prove 
non-consent” and that “Heath acted with the requisite mens rea 
as to any purported lack of consent.” In doing so, he largely 
repeats his other arguments—Victim did not express a lack of 
consent, did not resist, returned for subsequent treatments, and 
gave no indication that she was uncomfortable. Further, he 
asserts that “[w]ithout having been informed by any verbal or 
non-verbal cues whatsoever indicating [Victim] was 
uncomfortable,” he cannot have acted with the requisite mens 
rea as to Victim’s nonconsent. These arguments were 
unpreserved. 

¶58 Utah Code section 76-5-404 includes the victim’s 
nonconsent as an element of forcible sexual abuse. Utah Code 
Ann. § 76-5-404(1) (LexisNexis 2012). And the code “requires 
proof . . . that [the defendant] had the requisite mens rea as to 
the victim’s nonconsent.” See State v. Barela, 2015 UT 22, ¶ 26, 349 
P.3d 676. Nonconsent and, additionally, the defendant’s mental 
state regarding nonconsent, “cannot be determined simply by 
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asking whether [the alleged victim] physically fought back or 
attempted to escape.” See State v. Cady, 2018 UT App 8, ¶ 11, 414 
P.3d 974 (cleaned up). Normally, consent (or the lack of it) “is a 
fact-intensive, context-dependent question, decided on a case-
by-case basis.” Barela, 2015 UT 22, ¶ 39. As such, the question of 
consent “has long [been] left . . . in the hands of the jury.” Id. 

¶59 Utah Code section 76-5-406 identifies a number of 
circumstances in which the crime of forcible sexual abuse “is 
without consent.” Utah Code Ann. § 76-5-406(2) (LexisNexis 
Supp. 2019). One of these circumstances concerns health-care 
professionals, including chiropractors. Id. § 76-5-406(1)(a). An act 
of forcible sexual abuse “is without consent” if  

the actor is a health professional . . . , the act is 
committed under the guise of providing 
professional diagnosis, counseling, or treatment, 
and at the time of the act the victim reasonably 
believed that the act was for medically or 
professionally appropriate diagnosis, counseling, 
or treatment to the extent that resistance by the 
victim could not reasonably be expected to have 
been manifested. 

Id. § 76-5-406(2)(l). Heath makes the conclusory assertion that the 
State did not establish that this health-professional circumstance 
applied. But he does not address the evidence showing that 
Heath was a chiropractor, Heath claimed to be treating Victim’s 
psoas and gracilis muscles as he touched her genitalia, Victim 
trusted Heath because his treatments were helping, and Victim’s 
mother had recommended Heath as a chiropractor—all evidence 
that supports the legal conclusion that Victim did not (and could 
not) consent under the health-professional circumstance. In 
short, Heath must show an “obvious and fundamental” 
insufficiency on questions that are particularly fact-intensive. See 
Holgate, 2000 UT 74, ¶ 17. And having failed to engage with this 
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evidence, he has not done so here.12 We therefore affirm his 
conviction for forcible sexual abuse.13 

C.  Object Rape—Count 5 

¶60 Heath contends that the State failed to prove penetration 
of the genital opening for purposes of object rape. He asserts that 
Victim never used the word “penetration” and instead described 
Heath has having touched the “outer lip of [her] vagina”14 and 
“on [her] clitoris.” He argues that her clitoris is not the requisite 
“genital opening” contemplated by the object rape statute. In his 
view, the “genital opening” means the “vaginal opening,” and 
he points to supposed contextual cues in the statute, particularly 

                                                                                                                     
12. Heath also briefly argues that the State failed to prove that he 
acted with “the requisite mens rea as to any purported lack of 
consent” where the State did not present evidence showing that 
he was at least reckless with respect to Victim’s nonconsent. 
However, the same evidence discussed above also supports a 
finding that Heath was at least reckless with respect to Victim’s 
nonconsent. 
 
13. Heath also makes an ineffective assistance of counsel claim 
with respect to his unpreserved arguments on count 4. Heath, 
however, has not shown that it was unreasonable under these 
circumstances for defense counsel to not object to the sufficiency 
of the evidence on the issues of nonconsent. See Roberts, 2019 UT 
App 9, ¶ 29. Accordingly we reject this argument. 
 
14. Victim and counsel often referred to the “vagina” at trial 
when it is clear based on context that they intended to refer to 
the vulva—the external part of a female’s genitalia. As Heath 
notes in his briefing on appeal, the term vagina is “quite often 
used colloquially to refer to the vulva” despite the fact that the 
vagina is part of a female’s internal genitalia. (Cleaned up.) 
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the statute’s use of the parallel term “anal opening,” to support 
his interpretation. 

¶61 Utah Code section 76-5-402.2 defines object rape as: 

A person who, without the victim’s consent, causes 
the penetration, however slight, of the genital or 
anal opening of another person . . . by any foreign 
object, . . . including a part of the human body 
other than the mouth or genitals, . . . with the intent 
to arouse or gratify the sexual desire of any person, 
commits [object rape] . . . . 

Utah Code Ann. § 76-5-402.2(1) (LexisNexis 2017).15 
“Penetration” was first defined by our case law in State v. 
Simmons, 759 P.2d 1152 (Utah 1988), in the context of rape of a 
child. Id. at 1153–54. The definition was then extended to object 
rape in State v. Patterson, 2017 UT App 194, 407 P.3d 1002. Id. ¶ 3. 
These cases hold that “penetration” in both the rape and object 
rape context means “entry between the outer folds of the 
labia.”16 Id. (cleaned up). In Simmons, our supreme court then 

                                                                                                                     
15. Because there have been no material changes to this statute 
since the crime occurred, we cite the current version. 
 
16. It appears that numerous courts agree, holding that “entry of 
the anterior of the female genital organ, known as the vulva or 
labia, is sufficient penetration to constitute rape.” James L. 
Rigelhaupt Jr., Annotation, What Constitutes Penetration in 
Prosecution for Rape or Statutory Rape, 76 A.L.R.3d 163 (1977); see, 
e.g., State v. Toohey, 2012 SD 51, ¶ 22, 816 N.W.2d 120 
(interpreting statutory language similar to Utah’s “to mean that 
evidence of vulvar or labial penetration, however slight, is 
sufficient to prove penetration”); State v. Bowles, 52 S.W.3d 69, 74 
(Tenn. 2001) (defining penetration and stating that “it is not 

(continued…) 
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discerned insufficient evidence of penetration when the alleged 
victim testified only that the defendant “had placed his penis on 
her labial folds.” 759 P.2d at 1154 n.1. But see id. at 1161 (Hall, 
C.J., concurring and dissenting) (stating that combined with 
other facts in the case this conclusion “insult[ed] common sense 
and the experience of all those sexually literate”). Conversely, in 
Patterson, we held that there was sufficient evidence of 
penetration when the victim testified that the defendant “tr[ied] 
to put his fingers up” her genitalia, that he “separated the labia” 
using two fingers, and that “[i]t really hurt.” 2017 UT App 194, 
¶¶ 8, 19. 

¶62 Here, Victim testified that Heath’s finger touched her 
“right on [her] clitoris . . . in the middle of [her] vagina.” In 
response to questions, Victim clarified that Heath had to “go 
beyond [her] labia majora to touch [her] clitoris” and that she 
“felt” his finger “actually go beyond [her] labia majora.” 
Elsewhere in her testimony, Victim described the labia majora as 
“the soft skin that’s the starting of the vagina, but not the . . . 
inner, not the opening, not the clit[oris].” 

¶63 Heath argues that this testimony was insufficient to prove 
that he penetrated Victim’s genital opening. To do so, he 
contends that Simmons and Patterson’s “penetration” definition 
should not be credited. He points out that Simmons was a rape 
case, not an object rape case, and asserts that neither Simmons nor 
Patterson actually reviewed, interpreted, or “consider[ed] the 
specific requirement of the object rape statute to penetrate the 

                                                                                                                     
(…continued) 
necessary that the vagina be entered or that the hymen be 
ruptured; the entering of the vulva or labia is sufficient” (cleaned 
up)). Though this secondary source and the cases it cites discuss 
rape and not object rape, the definition of “penetration” of the 
female genitalia is consistent. 
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genital or anal opening.” Rather, according to Heath, Patterson 
merely imported the definition of “penetration” announced in 
Simmons without dealing with the fact that the rape statute and 
object rape statute differ with respect to the “specific body part 
required to be penetrated.” 

¶64 To that end, Heath argues for a different interpretation of 
“penetration” in relation to the genital opening under section 
76-5-402.2. He asserts that, properly construed, section 
76-5-402.2’s reference to “genital . . . opening” means “vaginal 
opening.” He advances his conclusion by analogizing the 
reference in the statute of “genital opening” to that of the “anal 
opening,” arguing that, when read in context, the “anal 
opening” means “the actual opening [where the gastrointestinal 
tract ends and exits the body] and not the surrounding skin and 
folds.” Extending the analogy, Heath argues that “genital 
opening” must then mean the “vaginal opening” or, 
alternatively, the vaginal “hole.” Thus, in his view, “an 
inappropriate touch of the clitoris or even an inappropriate 
touch of the protective skin and folds surrounding the clitoris 
and the vulva” may be sexual battery or forcible sexual abuse 
but it is not object rape, “because no opening has been penetrated.” 
We first address Heath’s statutory construction argument, and 
we then address the sufficiency of the evidence supporting his 
conviction of object rape. 

¶65 It is true that the rape and object rape statutes use slightly 
different terminology with respect to “penetration.” The rape 
statute refers to “sexual penetration,” Utah Code Ann. 
§ 76-5-407(2)(a)(iii) (LexisNexis Supp. 2019), while the object 
rape statute refers to “penetration . . . of the genital or anal 
opening,” id. § 76-5-402.2(1) (2017). And as Heath points out, 
neither Simmons nor Patterson interpreted the meaning of 
“penetration” specifically with respect to a “genital opening.” 
However, we conclude that the plain meaning of the phrase 
“penetration . . . of the genital . . . opening” in section 
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76-5-402.2(1) is consistent with the definition of “penetration” 
announced in Simmons and applied in Patterson. We thereby 
reject Heath’s proffered interpretation. 

¶66 The “primary goal” of statutory interpretation “is to 
evince the true intent and purpose of the Legislature,” and the 
“best evidence of the legislature’s intent is the plain language of 
the statute itself.” Marion Energy, Inc. v. KFJ Ranch P’ship, 2011 
UT 50, ¶ 14, 267 P.3d 863 (cleaned up). It is well-settled that in 
interpreting statutes we presume that “the legislature used each 
term advisedly according to its ordinary and usually accepted 
meaning,” and that “the expression of one term should be 
interpreted as the exclusion of another.” Id. (cleaned up); see also 
State v. Sanders, 2019 UT 25, ¶ 17, 445 P.3d 453 (“As we examine 
the text, we presume that the legislature used each word 
advisedly.” (cleaned up)). See generally State v. Robertson, 2017 UT 
27, ¶ 40, 438 P.3d 491 (stating that the judiciary is tasked with 
“interpreting and applying legislation according to what appears 
to be the legislature’s intent, neither inferring substantive terms 
into the text that are not already there nor taking away from the 
statutory text by ignoring it or rendering it superfluous” 
(cleaned up)). 

¶67 Heath’s argument turns in part on the meaning of 
“opening” in the object rape statute; he asserts that “opening” in 
this context means a “specified anatomical hole.” (Emphasis 
added.) But the ordinary dictionary meaning of the term 
“opening” is not so limited, and common synonyms include, 
among other things, a “gap,” “vent,” “breach,” “space,” and 
“slot.” See Opening, Dictionary.com, https://www.dictionary.com
/browse/opening?s=t [https://perma.cc/ST8P-SQXP]; Opening, 
Merriam-Webster.com, https://www.merriam-webster.com/
dictionary/opening [https://perma.cc/EJ3W-55DZ]; Opening, 
Thesaurus.com, https://www.thesaurus.com/browse/opening?s=
t [https://perma.cc/7Y8Q-D3QL]; see also State v. Lambdin, 2017 
UT 46, ¶ 22, 424 P.3d 117 (“When interpreting statutes, we look 
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to the ordinary meaning of the words, using the dictionary as 
our starting point.”). 

¶68 Further, in the context of the object rape statute, it is 
plain that the term “opening” is not limited to the vaginal 
opening. See Lambdin, 2017 UT 46, ¶ 22 (“After determining 
our starting point [from the dictionary definitions], we then 
must look to the context of the language in question.” (cleaned 
up)). The legislature used the term “genital . . . opening” in the 
object rape statute, not “vaginal opening.” Utah Code Ann. § 76-
5-402.2(1) (emphasis added). The term “genital” is broadly 
defined as “of or relating to the sexual organs.” Genital, 
Dictionary.com, https://www.dictionary.com/browse/genital?s=t 
[https://perma.cc/9VBP-GFKE]; Genital, Merriam-Webster.com, 
https://www.merriam-webster.com/dictionary/genital 
[https://perma.cc/J6TR-LMLT] (defining “genital” as “of, relating 
to, or being a sexual organ”). And indeed, as the State points out, 
accepted medical understanding establishes that female genitalia 
have more than one opening, including the vaginal opening and 
the opening between the labial folds. See Jennifer Knudtson 
& Jessica E. McLaughlin, Female External Genital Organs, Merck 
Manual, https://www.merckmanuals.com/home/women-s-health
-issues/biology-of-the-female-reproductive-system/female-extern
al-genital organs [https://perma.cc/GD4X-P5LX] (identifying a 
female’s external genital organs, including the various 
“openings,” and explaining that the labia majora are “folds of 
tissue that enclose and protect the other external genital 
organs”).  

¶69 Given this, if the legislature intended to limit the meaning 
of “penetration” to only the vaginal opening, it could have done 
so. But it did not, and instead used the more inclusive term 
“genital opening”—a choice in terminology that we must 
presume was intentional. See Marion Energy, 2011 UT 50, ¶ 14. 
Because the plain meaning of the term “genital opening” 
necessarily includes more than simply the “vaginal opening,” 
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we disagree with Heath’s assertion that, in context, the meaning 
of “genital opening” is strictly limited to the “vaginal opening.” 
We also discern no other indication in the object rape statute that 
the legislature intended “genital opening” to be narrowly 
interpreted as “vaginal opening.” Thus, we cannot read into the 
object rape statute the limitation that Heath urges. See Robertson, 
2017 UT 27, ¶ 40. The statute’s plain language simply does not 
support doing so. 

¶70 The plain language reading of the term “genital opening” 
in the object rape statute is consistent with the interpretation of 
“penetration” decided in Simmons and applied in Patterson. The 
courts in both cases determined that the “penetration” element 
in the context of either rape or object rape is satisfied when the 
penetration occurs “between the outer folds of the labia.” 
Simmons, 759 P.2d at 1154; Patterson, 2017 UT App 194, ¶ 3. 
Because the object rape statute uses the general and inclusive 
“genital opening” terminology, and because one of the medically 
acknowledged female genital openings is that between the labial 
folds, it follows that the penetration element is satisfied upon 
proof of entry “between the outer folds of the labia.” Simmons, 
759 P.2d at 1154; Patterson, 2017 UT App 194, ¶ 3. And Heath has 
not otherwise shown error in how the statute was interpreted in 
Simmons and Patterson.17 Thus, we conclude that, in defining 
object rape, the legislature did not intend to limit the required 
penetration of the “genital opening” to the “vaginal opening” 
and that the interpretation of “penetration” set forth in Simmons 
and Patterson are in line with a plain language reading of the 
object rape statute. 

                                                                                                                     
17. We reiterate that numerous courts define penetration of the 
female genitalia this way. See supra note 16. Though of course not 
necessary to rule for Heath on his statutory argument, Heath 
cites no case in which a court has interpreted statutory language 
similar to Utah’s to require penetration of the vaginal opening. 
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¶71 Next, having interpreted the relevant terms, resolving 
Heath’s sufficiency challenge is straightforward. Victim 
explicitly testified that Heath went “beyond [her] labia majora to 
touch [her] clitoris” “in the middle of [her] vagina.” Unlike in 
Patterson, in which the victim did not explicitly state that the 
defendant penetrated her genital opening and the jury had to 
rely on competing inferences, no inferences were required here. 
Victim testified directly to the question of penetration and, 
though not using that exact word, described Heath touching her 
clitoris and confirmed that he had to “go beyond [her] labia 
majora” to do so. Thus, the jury reasonably found that Heath 
penetrated Victim’s genital opening when he touched her 
clitoris. See Utah Code Ann. § 76-5-402.2(1); see also State v. 
Lerman, 2018 MT 5, ¶ 13, 408 P.3d 1008 (holding that there was 
sufficient evidence of penetration based on “common sense 
anatomy” because “[t]he outer portions of the vulva necessarily 
are penetrated, however slightly, when the clitoris is touched” 
(cleaned up)); Jett v. Commonwealth, 510 S.E.2d 747, 749 (Va. Ct. 
App. 1999) (“[T]he clitoris lies within the labia majora; therefore, 
evidence of penetration or stimulation of the clitoris is sufficient 
to establish penetration of the labia majora . . . .”). We 
accordingly affirm his conviction for object rape.18 

III. Jury Instructions 

¶72 Heath contends that he received ineffective assistance of 
counsel in regard to the jury instructions at his trial. We have no 
need to describe the challenges in detail. Heath paints with a 

                                                                                                                     
18. Heath challenges his conviction for object rape with the same 
argument he did with respect to his conviction for forcible sexual 
abuse—namely, that there was no evidence of his specific intent 
to arouse or gratify sexual desire. This argument fails for the 
same reasons discussed above. See supra ¶¶ 53–56. 
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broad and indiscriminate brush, and he has failed to meet his 
burden of demonstrating prejudice. 

¶73 “To succeed on an ineffective assistance of counsel claim, 
[a defendant] must demonstrate that his trial counsel’s 
performance was deficient and that he suffered prejudice as a 
result.” State v. Vallejo, 2019 UT 38, ¶ 36, 449 P.3d 39 (citing 
Strickland v. Washington, 466 U.S. 668, 687 (1984)). There is no 
need for us “to address both components of the inquiry,” id. ¶ 40 
(cleaned up), and courts often analyze prejudice without opining 
on any objective deficiency in the representation, see Strickland, 
466 U.S. at 697 (“If it is easier to dispose of an ineffectiveness 
claim on the ground of lack of sufficient prejudice, which we 
expect will often be so, that course should be followed.”); State v. 
Reid, 2018 UT App 146, ¶ 20, 427 P.3d 1261. 

¶74 The burden to prove prejudice is on the defendant. State v. 
Garcia, 2017 UT 53, ¶¶ 36–37, 424 P.3d 171. And it is no light 
undertaking. Id. ¶ 44. The defendant must show that “but for the 
error, there is a reasonable probability that the verdict would 
have been more favorable to him.” State v. Apodaca, 2019 UT 54, 
¶ 50, 448 P.3d 1255 (cleaned up). “[A] mere potential effect on 
the outcome is not enough.” Id. Rather, the defendant must show 
a “substantial” likelihood of a different result as a “demonstrable 
reality and not [merely as] a speculative matter.” State v. Nelson, 
2015 UT 62, ¶¶ 10, 28, 355 P.3d 1031 (cleaned up); see also 
Apodaca, 2019 UT 54, ¶ 50 (stating that the prejudice requirement 
“is a relatively high hurdle to overcome” in that “the likelihood 
of a different result must be substantial” (cleaned up)). 

¶75 Heath has not met his burden of demonstrating prejudice. 
He asserts that the instructions were prejudicial because they 
were “incomplete, legally inaccurate, and confusing.” But this 
does not establish prejudice. Even if the instructions were 
problematic, Heath must still show a prejudicial effect on the 
outcome given the totality of the evidence at trial. Considering 
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the evidence in this case—Victim’s testimony, the Other Acts 
Evidence, Doctor’s testimony, and Heath’s own admissions—it 
is difficult to say that it is reasonably likely the jury would have 
come to a different conclusion had the instructions been 
different. At least, Heath has not hoed that row. We therefore 
conclude on this basis that there was no demonstrable ineffective 
assistance of counsel in regard to the jury instructions.19 

CONCLUSION 

¶76 The trial court did not abuse its discretion in admitting 
the Other Acts Evidence. Based in part on that evidence, there 
was sufficient evidence for the jury to convict Heath of sexual 
battery, forcible sexual abuse, and object rape. Finally, Heath’s 
counsel was not constitutionally ineffective in not objecting to 
jury instructions because Heath has not shown prejudice from 
the lack of an objection. We affirm Heath’s convictions. 

                                                                                                                     
19. Heath also argues that if we determine “that the errors set 
forth herein do not individually warrant reversal,” we should 
“find the cumulative effect of all such errors do.” But there are 
no errors to cumulate, and therefore cumulative error does not 
apply. See State v. Squires, 2019 UT App 113, ¶ 45 n.10, 446 P.3d 
581. 
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However, if Congress will not reconsider its decision on the policy questions, the attegmt or consiracy en e in condutStanding Committee recoanninended that Congress consider an alternative dratftrecommended by the Advi.ommitteeonEvidnce Ruls htCmitte e of thetos roscribd bv chater 9A ofproposedamedndmentbAtomeisting Evidence Rules 404 and 405 that would both correct title 18S United States Code. or conduct thatsmbiguities and possible constitutional fnfirnudes identified in new Evidence Rules 413,414, and 4 l5 yet stilleffectuate Congrsion ient in particular, the proposed involved derivin s exu l eature oreamendments

ratificato fro inflicting deeth bodily(1) expressly apply the other rues of evidence to evidence offered under the injury, or ohvical- pain on another personnew roles;

irr*saective of the age of the victim-(2) expressly allow the party sgainst whom such evidence is offered to use
stimiar evidence in rebuttal;- recardless of whether that conduct would have

(3) expressly enumerate the factors to be weighed by s court in malingits gubicted the actr to federal jurisdicttionRule 403 determination; 
fj1 'child olestation- maens conduct - or an

(4) render the notice provisions consistent with the provisions in existing Rule atteut or conspiracy to engage in conduct -404 regarding criminal cases;
of the tyvo proscri bed by chanter 110 of title(5) eliminte the secia notice provisions of Rules 413415 in civil cases tothat notie will be required as provided in the Federal Rules of Civil United ttet Ce o conduct co rmteProcedure; and in relation a hi ow the age of 14

(6) permit reputation or opinion evidence after such evidence is offered by the years, *4the of the two. orocribed by
accused or defendant, 

chanter 109A of title 18. United States Code,The Standing Committee reviewed the new rules and the alternative or that i no e dual o 1easure orrecommendations It concurred with the views of the Evidence Rules Committee andrecommended that the Judicial Conference adopt them. ratfic 1b y
IV. RECOMMENDATIONS 

iry, or o h l pain on another person -
regardless fwehrt a cnutwudhvThe Judicisi Conference concurs with the views of the Standing Committee andurges that Congress reconsider its policy determinations underlying Evidence Rules 413- subjected the actor to federal Jurlsdiction.415. In the alternative, the attached amendments to Evidence Rules 404 and 405 rerecommended, in lieu of new Evidence Rules 413,414, and 415. The alternative (hb Other crimes, wrongs, or acts. - Evidence ofamendments to Evidence Rules 404 and 405 are accompanied by the Advisory other crimes, wrongs, or acts is not admissible toCcmmtittre Notes, which explain themin dettill.hrc 

,trngo cst nt^s stI F2DERAL RULES oF EVIDENCE prove the character of a person in order to show
Rul. 404. Character lvidence Not Admissible To Prove Conductl action in conformity therewith except as orovidedExceptionos Other Crimes' in subdivision (a.

eas.

(41 Character in sexual misconduct cases. -Evidence of Note to Rule 404(a)(41
S another act of sexual assault or child molestation or The Committee has redrafted Rules 413, 414 and 415 which theevidence to rebut such nroof or an inference therefrom, if Violent Crime Control and Law Enforcesent Act of 1994
=, that evidence istherwise adissible under thete rules,_ in ~ conditionally added to the Federal Rules of Evidence. Thesecrimin c n hch the accused is charged with modifications do not change the substance of the congressional
U assault or child molestation, or in a civil case in which ̂  enactment. The changes vere Rde in order to integrate the
claitm is or-indicated on ra or-tv's sleged commission of sexual provisions both substantively and stylistically with the existing
assault or child molestation. Rules of Evidence: to illuminate the intent expressad by theU -' I. In weighing,> the orobativs value of such principal drafters of the measurer to clarify drafting

,j evidenc, the cou t may.as Dart of its rule 403

Now matter is uaderlined and eattor to he naittedd is Within a specified time period the Judicial Conference madelimed through .
twcueo ndtions to amend the rules that Congress enacted.
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ambiguities that might nacessitate considerable judicial . undue delay, vaste of ties, or needl--- presentation of
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aoTh. comittee plac d th new provision. in Rule 404 b..a. proof y also be an appropriate factor.'
this rule governs the adaissibility of character evidence. Th Th- Committee altered slightly the notice provision in
congresmional enactment constitutes a nev exception to the criminal cages. Providing the trial court with son- discretion toLi sgneral rule stated in subdivision (a). The Co.itta. also excus- pretrial notice was thought preferable to th- inflexible
combined the three separate rules proposed by Congress into one 15-day rule provided in Rules 414 and 415. Furtheraor., the
subdivision (a) (4) in accordance with the rules' customary formulation is identical to that contained in the 1991 amendment

practice of treatinq crisinal and civil issues jointly. n to Rule 404(b) so that no confusion vill result from having two
amendment to Rul- 405 has a^-n dded because the authorisation of somewhat different notice provisions in the mama rule, Th.
. new form of character evidence in this rule has an impact on Committee eliminated the notice provision for civil cases statedL methods of proving character that Vere not explicitly addressed in Rule 415 because it did not believe that Congress intended to

by Congress. The stylistic changes are self-evident. They are alter the usual time table for disclosure and discovery provided
particularly noticeable in the definition section in subdivision by the Federal Rules of Civil, Procedure.

(a) (4) (C) in which the Committee eliminated, without any change The definition section was simplified vith no change in
in meaning, graphic details of sexual acts, meaning. The reference to -the law of a States was elisinated as

The Committee added language that explicitly provides that unnece-sarily confusing and restrictive. Conduct committed
evidence under this subdivision must satisfy other rules of outside the United States ought equally to be eligible for

evidence such as the hearsay rules in Article VIII and the expert admission. Evidence offered pursuant to subdivision (a) (4) must
testimony rules in Article VII. Although principal sponsors of relate to a form of conduct proscribed by either chapter 109A or
the legislation had stated that they intended other *videntiary

rules to apply, the Committee believes that the opening phrase of

the new subdivision -if otherwise admissible under these rules-

is needed to clarify the relationship between subdivision(a)(4) THE CRIM INAL7 and other evidentiary provisions. LAW REPORTER
The Committee also expressly made subdivision (a) (4) subject

to Rule 403 balancing in accordance with the repeatedly stated Editor in Chife William A. Beltz

objectives of the legislation's sponsors with which Executive Editor. Kathleen D. Gill: Associate Editor. Sanford M. Morse
representatives of the Justice- Department expressed agreement.
Many commentators on Rules 413-415 had objected that Rule 403's Managing Editor: Robert L. Goebes
applicability was obscured by the actual language employed. Assistant Editors: Thomas J. O'Toole Jr.

In addition to clarifying the drafters' intent, an explicit Hugh B. Kaplan
Alisa A. Johnson

reference to Rule 403 may be essential to insulate the rule Editorial Assistant: Brenda C. Mason

against constitutional challenge. Constitutional concerns also Chief Index Editor: Enid Zafran

led the Committee to acknowledge specifically the opposing Assistant Index Editor: Norman R. Kcyes, Jr.

party's right to offrr in rebuttal character evidence that the Published at Washington, D.C. each Wednesday, except the
rules would otherwise bar, including evidence of a third parson's second Wednesday in July, the Wednesday following Labor
prior acts of sexual misconduct offered to prove that the third Day, and the Wednesday following Christmas, by

person rather than the party committed the acts in issue. THE BUREAU OF NATIONAL AFFAIRS, INC.
Address: 1231 Twenty-Fifth St., N.W.In order to minimize the need for extensive and tie- Washington, D.C. 20037

consuming judicial interpretation, the Committee listed factors Telephone: (202) 452-4200

that a court may consider in disnhargin Rule 403 balncinq Customer Service: 1-800-372-1033L ~~~~~~~~~~~~~~~~~~~~~~~~FAX: (800) 253-0332Proximity in time is taken into account in a related rule. see

Rule 609(b). Similarity, frequency and surrounding circuastances Subscription rates (payable in advance) S661 first year and S628 per
r have long been considered by courts in handling other crimes year thereafter.

For customized research and copies of documents or court decisionsLvidenco pursuant to Rule 404(b). Relevant Intervening events, referenced in this issue, call BNA PLUS toll-free (300) 452-7773
Nationwide; (202) 452-4323 in Washington, D.CG Cost cstimates forsuch as extensive medical treatment of the accused between the services and additional information about BNA PLbS services provided

time of the prior proffered act and the charged act, may affect upon request.Ihe strength of the propensity Inference for which the evidence, Copyright Policy. Reproduction of this publication by any means,Lthe strngth of the propensity inference for bhtch the evidence including facsimile transmission, without the express permission of The
is offered. The final factor -~ other relevent siilariti*s or - Bureau of National Affairs Inc. is prohibited except as follows: I)

Subscribers may reproduco, -for local internal distribution only, thediffrrencee^ -- is added in recognition of the endlessi variety of highlights, topical summary and table of contents pages unless those
circumstances that confront a trial court in ruling. on pages are sold separately; 2) Subscribers who have registered with the

Copyright Clearance Center and who pay the S 1.00 per page per copyadu.Laeibii~ty. hlthoogh eobd~visioa (41 (a) eXplicitlJ y s ref to fee may reproduce portions of this publication, but not entire issues. The
factors that'bear on probativ, value, this ration o _n Copyright Clearance Center is located at 222 Rosewood Dr., Danvers,~baaron prbatie~valo, ths enmeraton do notMass. 0 19232 'Tel. (508) -750-4400.;f3) FTermission to reproduce BNA
eliminate a judge's reeponsibility to take into account the other material otherwise may be obtained by calling (202) 452-4471 Fax
factors mentioned in Rule 403 iteef -t 

5
th danger r-of nfir o (202) '452-4084. For Customer Serice call (800) 372-1033. ISSN:

prejudice, confusion of the issues, . . . mtileading the jury,

L - i2-i5-95 - 56 CrL-2141
s . ~~~~~~~~~~~~~~~~~~~-



1lo of title 1, United States Cod-, regardless of whether the Note to Rule 405(c)

actor was subject to federal juriediction. The addition of a new subdivieion (a) (4) to Rule 404

n.ceesitatts adding a neo subdivision (c) to Rule 405 to govern
FEDERAL RULES OF EVIDENCE .ethods of proof. Congress clearly intended no change in the

Rule 405. NXthods of Proving Character preexisting law that precludes the prosecution or a claimant f ro.

(a) Reputation or opinion. - In all cases in which evidence oufering reputation or opinion testimony in its case in chief toL,,,, of character or a trait of character of a person is prove that the opposing party acted in conformity with character.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Minutes of the Meeting of January 11-13, 1995
San Diego, California

The winter meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in San Diego, California on Wednesday, Thursday, and Friday, January
11-13, 1995.  All the members were present:

Judge Alicemarie H. Stotler, Chair
Professor Thomas E. Baker
Judge William O. Bertelsman
Judge Frank H. Easterbrook
Judge Thomas S. Ellis, III
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch
Judge James A. Parker
Alan W. Perry, Esquire
George C. Pratt, Esquire
Sol Schreiber, Esquire
Alan C. Sundberg, Esquire
Chief Justice E. Norman Veasey
Judge William R. Wilson

Representing the Department of Justice on the committee were Deputy Attorney
General Jamie S. Gorelick and Geoffrey M. Klineberg, Special Assistant to the Deputy
Attorney General.

Supporting the committee were Professor Daniel R. Coquillette, reporter to the
committee, Peter G. McCabe, secretary to the committee, John K. Rabiej, chief of the Rules
Committee Support Office of the Administrative Office, and Mark D. Shapiro, senior attorney
in the office.

Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules -
Judge James K. Logan, Chair
Professor Carol Ann Mooney, Reporter

Advisory Committee on Bankruptcy Rules -
Judge Paul Mannes, Chair
Professor Alan N. Resnick, Reporter

Advisory Committee on Civil Rules -
Judge Patrick E. Higginbotham, Chair
Professor Edward H. Cooper, Reporter

Advisory Committee on Criminal Rules -
Judge D. Lowell Jensen, Chair

https://www.uscourts.gov/rules-policies/archives/meeting-minutes/committee-rules-practice-and-procedure-january-1995
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Professor David A. Schlueter, Reporter
Advisory Committee on the Rules of Evidence -

Judge Ralph K. Winter, Chair
Professor Margaret A. Berger, Reporter

Also participating in the meeting were:  Joseph F. Spaniol Jr. and Bryan R. Garner,
consultants to the committee, Mary P. Squiers, project director of the local rules project, and
William B. Eldridge, director of the Research Division of the Federal Judicial Center.

INTRODUCTORY REMARKS

Judge Stotler reported that the Judicial Conference at its September 1994 meeting had
rejected the proposal of the Court Administration and Case Management Committee to
promulgate national guidelines governing cameras in courtrooms in civil cases.  It then
proceeded to disapprove the Standing Committee's proposed amendment to Fed. R. Crim.
P. 53, which would have removed the rule's absolute ban on cameras in the courtroom in
criminal cases.

The members discussed generally the policy that should be followed in providing
information about pending committee business to the public and the media.  Judge Stotler
pointed out that the rules process is very open and provides numerous opportunities for the
public to provide input to the committees.  She added that recent correspondence between
Administrative Office Director Mecham and Chief Judge Newman had left the door open on
the issue of committee members having contacts with the media and the public.  She stated that
members were free to give their personal views, but should do so with discretion.

Judge Stotler also emphasized the importance of maintaining contacts with other
committees of the Judicial Conference, especially the Court Administration and Case
Management Committee.  Judge Easterbrook added that Judge Ann Williams, chair of the
Court Administration and Case Management Committee, had agreed to share with the
Standing Committee preliminary results of the RAND Corporation's evaluation of the Civil
Justice Reform Act (CJRA) pilot programs as soon as the results become available.  

The members expressed concern that the timetables established by the CJRA were
unrealistically short and did not allow sufficient time for the Judicial Conference and its
committees to analyze the RAND data in a meaningful manner and to prepare meaningful
recommendations for national rules changes.  It was suggested that the committee
communicate these concerns to members and staff of the judiciary committees of the
Congress.

APPROVAL OF THE MINUTES OF THE LAST MEETING
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The committee unanimously approved the minutes of its June 23-24, 1994 meeting.

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej reported on recent legislative developments amending or affecting the
federal rules.  

First, the Congress had made a technical change, as requested by the Judicial
Conference, in Fed. R. Crim. P. 46(i), correcting an erroneous statutory reference to the
Bail Reform Act.

Second, the Congress had enacted Fed. R. Evid. 412 in the version approved by the
Judicial Conference.  In so doing, the Congress did not accept the changes made by the
Supreme Court that would have limited the rule's application to criminal cases only. 
The Congressional conference committee explicitly adopted as part of the legislative
history the committee note prepared by the Advisory Committee on the Rules of
Evidence.

Third, the Congress had amended Fed. R. Crim. P. 32 to require victim allocution in
cases involving a crime of violence or sexual abuse.  The amendment was made
effective on December 1, to coincide with the timing of all other changes in the rules
under the Rules Enabling Act.

Fourth, the Congress had amended Fed. R. Bank. P. 7004 to require that service on
insured depository institutions under the rule be made by certified mail.

Mr. Rabiej also reported that Senator Heflin had introduced a bill to require that each
rules committee be comprised of a majority of practicing attorneys.  He noted that the Chief
Justice had been advised of the matter and had addressed it in his year-end report.  The Chief
Justice stated that the rulemaking system was working well, and that Congress should not seek
to regulate further the composition of the rules committees.

CONTRACT WITH AMERICA

Mr. Rabiej reported that a bill had been introduced in the Senate, the counterpart of the
House's Taking Back Our Streets bill, that included a provision 
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requiring that the number of Department of Justice representatives of each rules committee be
equal to the number of members who represent defendants in criminal cases.  It would affect
the composition of the Standing Committee, the Advisory Committee on Criminal Rules, and
the Advisory Committee on the Rules of Evidence.  

Mr. Rabiej stated that the Judicial Conference had already taken a position on the
House bill and had requested the Standing Committee to a consider taking a position on this
particular bill.  The committee agreed with the views of the Chief Justice that the rulemaking
system had worked well and Congress should not seek to regulate the composition of the rules
committees any more than it had.  It was pointed out that many members of the rules
committees have had prior prosecutorial experience and that committee votes are neither
prosecution-oriented nor defense-oriented.  Several members noted, too, that the Department
of Justice had provided ex officio members to the Standing Committee and the advisory
committees for many years.  Accordingly, the committee voted to recommend that the Judicial
Conference oppose legislation regulating the composition of the rules committees appointed to
advise the Judicial Conference and the Supreme Court.

The consensus of the members was that there was no need to communicate further with
the Congress on the legislation.

Judge Stotler reported that the responsibility over most of the Contract With America
had been assigned to other committees of the Judicial Conference.  Judge Higginbotham
pointed out that many of the substantive areas assigned to other committees are laced with
procedural issues.  The Advisory Committee on Civil Rules was looking at the legislation, but
only with regard to their impact on procedural issues.

Judge Winter pointed out that the Advisory Committee on the Rules of Evidence had
reviewed Article VII of the Federal Rules of Evidence.  It had concluded that since the
Supreme Court's decision in the Daubert case was relatively new, it was premature to consider
either amendments to Article VII or legislation to regulate scientific and technical evidence. 
He advised that pending legislation to revise Fed. R. Evid. 702 was flawed and that Congress
should be persuaded to leave the rule alone.  Professor Berger added that there were also
difficulties with the proposed legislative redraft of Fed. R. Evid. 702(c), dealing with
compensation of expert witnesses.
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Judge Logan reported that the Advisory Committee on Appellate Rules had considered
a proposed legislative amendment to Fed. R. App. P. 22, dealing with certificates of probable
cause.  The advisory committee had decided not to take a position on the merits of the
proposal.

REPORT OF THE FEDERAL JUDICIAL CENTER

Mr. Eldridge described several research projects that the Federal Judicial Center had
undertaken to assist the rules committees.  He offered the services of the Center to evaluate the
impact of rules changes and provide other help that the committees might want.  

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Logan presented the report of the advisory committee, as set forth in his
memorandum of December 8, 1994.  (Agenda Item 6)  He noted that the committee was not
presenting any items that would require action.

Judge Logan reported that the advisory committee had reviewed the Style
Subcommittee's draft revisions of Rules 1-23 and planned to review Rules 24-48 as soon as its
agenda permitted.  He stated that the advisory committee intended eventually to present a
restyled revision of all 48 rules to the Standing Committee as part of a single package.

Judge Logan stated that the advisory committee had approved substantive changes in
Fed. R. App. P. 26, 29, 35, and 41, but would defer seeking approval of the changes until the
July 1995 meeting of the Standing Committee.

Professor Mooney stated that the appellate advisory committee had voted—as had the
other advisory committees—not to expand from 3 days to 5 days the additional time a party is
given to act where service on the party has been made by mail.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Mannes and Professor Resnick presented the report of the advisory committee, as
set forth in Judge Mannes' memorandum of December 14, 1994.  (Agenda Item 8)

Judge Mannes stated that the advisory committee had approved several proposed
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amendments at its September 1994 meeting, but had decided to defer them for presentation to
the Standing Committee at its July 1995 meeting.  He also advised that the committee had held
a special meeting in December to consider amendments to the Federal Rules of Bankruptcy
Procedure made necessary by enactment of the Bankruptcy Reform Act of 1994.

Professor Resnick stated that the Act was very comprehensive and contained 60
operative sections.  The advisory committee concluded that most of the rules changes to
implement the Act did not require expedited action and could be promulgated under the normal
Rules Enabling Act schedule.  Accordingly, several proposed amendments would be brought
before the Standing Committee for consideration at its July 1995 meeting.  

The advisory committee determined, however, that certain matters required urgent
attention through immediate:  (1) amendment of the Official Forms, and (2) issuance of model
interim rules.

The Official Forms, which are widely used by creditors and the general public, did not
yet reflect important changes enacted by the 1994 law.  Therefore, they were misleading to
creditors in such matters as filing proofs of priority claims.  Professor Resnick pointed out that
the Official Forms are promulgated by the Judicial Conference directly and do not have to be
submitted to the Supreme Court and the Congress.  Accordingly, the necessary corrective
changes could be implemented by the Judicial Conference at its March 1995 meeting.

The committee voted unanimously to approve the proposed amendments in the
Official Forms and send them to the Judicial Conference for promulgation.

Under section 104 of the Bankruptcy Code, dollar amounts in the Code are adjusted
every three years on the recommendation of the Judicial Conference.  The advisory committee
recommended that the Judicial Conference automatically change the Official Forms to reflect
the periodic adjustments made in the statutory dollar amounts.  The Standing Committee asked
the advisory committee to return at the next meeting with a specific suggestion for effectuating
the automatic adjustments in the Official Forms.

The advisory committee recommended three Suggested Interim Bankruptcy Rules for
adoption as local court rules.  (These rules would eventually be superseded by amendments to
the national bankruptcy rules under the Rules Enabling Act process.)  The three interim rules
were considered necessary by the advisory committee to implement provisions of the
Bankruptcy Reform Act of 1994 immediately.  They dealt, respectively, with:  (1) election of
chapter 11 trustees, (2) special procedures for small business chapter 11 cases, and (3) jury
trials.

Professor Resnick stated that the advisory committee had distributed model, interim
rules directly to the courts in 1979 and 1987.  This time, however, the committee was seeking
approval of the Standing Committee to distribute the interim rules to the district and
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bankruptcy courts.

The committee voted unanimously to authorize the distribution of the Suggested
Interim Bankruptcy Rules.

Professor Resnick pointed out that the advisory committee planned to engage in a
dialogue with the new National Bankruptcy Review Commission, which had been given two
years in which to report to the Congress with respect to further changes that may be
appropriate in the bankruptcy laws.  He also noted that the 1994 bankruptcy legislation had
changed the effective date of amendments to the Federal Rules of Bankruptcy Procedure to
December 1 of each year, making it consistent with the effective date for the other federal
rules.  It was the consensus of the committee that it would be appropriate for the advisory
committee to deal directly with the National Bankruptcy Review Commission.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Higginbotham presented the report of the advisory committee, as set forth in his
memorandum of December 13, 1994.  (Agenda Item 9)

He stated that the advisory committee requested action by the Standing Committee on
five items.

First, the committee recommended that the Judicial Conference ask the Congress to
delete the service provisions from the Suits in Admiralty Act, 42 U.S.C. § 742.  The Act
requires that a libellant "forthwith" serve a libel on the United States attorney and the attorney
general.  "Forthwith" has been interpreted by some courts to require service within a period
shorter than the 120-day period specified in Fed.R.Civ.P. 4(m), creating a trap for
practitioners.

The committee approved the recommendation unanimously.

Second, the advisory committee recommended that amendments to Fed. R.
Civ. P. 26(c), dealing with protective orders, be approved by the Judicial Conference at its
March 1995 meeting.  Judge Higginbotham pointed out that legislation introduced by Senator
Kohl would cause difficulty because it focused too much on products liability litigation and
would require a judge to conduct a hearing and make explicit findings before entering a
protective order.  He noted that he had met with the senator and his staff, had corresponded
with them, and had carried on a dialogue in an attempt to accommodate competing policy
considerations.  As a result, the advisory committee voted by mail ballot to make some
changes in its original proposal to amend Rule 26(c).

Judge Higginbotham stated that the rule had been changed by the advisory committee
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after publication to make it clear that nonparties may intervene for the limited purpose of
questioning a protective order, thereby reflecting current practice in the courts.  The committee
expanded the enumerated grounds for dissolving a protective order.  It also provided explicitly
in the rule for entry of a protective order on stipulation of the parties.  In addition, the advisory
committee note had been amended to explain more clearly the balancing required by the rule.

Judge Higginbotham stated that these changes would not require a republication of the
amendments since they should follow closely the proposal that had been published.

The committee voted unanimously to send the amendments to Fed. R. Civ. P. 26(c)
to the Judicial Conference for approval.

The committee further agreed to proceed on an expedited basis by seeking Judicial
Conference approval of the amendments to Rule 26(c) at the March 1995 meeting.

Judge Higginbotham expressed his appreciation to Assistant Attorney General Frank
Hunger for his assistance on Rule 26(c).

Third, the advisory committee recommended changes to Fed. R. Civ. P. 43(a):  (1) to
eliminate the requirement that testimony of witnesses at trial be taken "orally," and (2) to allow
the court "for good cause shown in compelling circumstances" to permit presentation of
testimony in open court by contemporaneous transmission from a different location.

The committee voted unanimously to approve the proposed amendments to Fed. R.
Civ. P. 43(a), but to delay transmitting them to the Judicial Conference for approval until
the Conference's fall 1995 meeting.

Fourth, the advisory committee recommended for publication amendments to Fed. R.
Civ. P. 48 to return to the 12-person jury in civil cases.  Judge Higginbotham traced the history
of the judiciary's move to 6-person juries, following the Supreme Court decisions in Duncan v.
Louisiana and Williams v. Florida.  He argued that the literature demonstrates that 12-person
juries are more stable in their decision-making than juries of 6 persons.  Moreover, 12-person
juries are more representative of the community.

Judge Higginbotham stated that the advisory committee had coordinated with other
committees of the Judicial Conference on this issue, including the Space and Facilities
Committee and the Court Administration and Case Management Committee.

The committee voted without objection to publish the amendments to Fed. R. Civ.
P. 48 for public comment.

Fifth, the advisory committee recommended for publication amendments to Fed. R.
Civ. P. 47(a) to provide counsel with a right to participate in the examination of prospective
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jurors.  Judge Higginbotham pointed out that the proposal would keep the judge in control of
the voir dire process, but would give counsel an opportunity to supplement the court's
questioning under limits set by the judge.  

He stated that many judges are deeply concerned about the proposal, but that it is
strongly supported by legal associations and had been approved by the advisory committee on
a unanimous vote.  He noted that trial lawyers offer two arguments in support of the change: 
(1) voir dire in civil cases conducted exclusively by judges is often inadequate, and (2) laywers
know more about the details and nuances of their case than the judge.  He also pointed out that
recent research shows that more than 60 percent of district judges currently allow some form
of voir dire by the lawyers.  Finally, he mentioned that as a result of the J.E.B. and Batson
cases, lawyers have a greater need for effective voir dire in order to articulate
nondiscriminatory reasons for striking potential jurors.

Judge Jensen stated that the Advisory Committee on Criminal Rules had reached the
same conclusions, but had not decided on the final language of a proposed amendment.  He
stated that his advisory committee would attempt to return to the Standing Committee in July
1995 with a common proposal to cover attorney participation in voir dire in both civil and
criminal cases.

The committee voted without objection to table action on publishing Fed. R.
Civ. P. 47 until the July 1995 meeting.

Judge Higginbotham reported, as an information matter, that the advisory committee
was continuing to conduct research and to consult with the bar and academia on class actions. 
It had scheduled a special meeting in February at the University of Pennsylvania to hear the
views of practitioners and academics expert in class actions.  It also had planned to hold its
regular meeting in New York in connection with a symposium on class actions conducted by
the New York University Law School.

He also reported that he had appointed a subcommittee, chaired by Judge Scirica, to
monitor legislative developments in the area of securities litigation and class actions.
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REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Jensen presented the report of the advisory committee, as set forth in his
memorandum of November 29, 1994. (Agenda Item 10)

He stated that the advisory committee had no matters requiring action, but would
present some proposed amendments to the Standing Committee at the July 1995 meeting,
including an amendment to Rule 24 (attorney participation in voir dire) and Rule 16 (pretrial
discovery).  He noted that in enacting Fed. R. Evid. 413-415, the Department of Justice and the
Congress had both taken the position that it is necessary for purposes of a fair trial, when the
prosecution intends to introduce propensity evidence, to have pretrial disclosure of witness
statements, notwithstanding the Jencks Act.

REPORT OF THE ADVISORY COMMITTEE ON THE RULES OF EVIDENCE

Judge Winter presented the report of the advisory committee, as set forth in his
memorandum of November 22, 1994.  (Agenda Item 7)

He reported that the advisory committee had published for public comment its tentative
decision not to amend 25 rules of evidence, but it had received only one comment.  On the
other hand, the committee had spent a great deal of its time in connection with evidentiary
matters in which the Congress had taken an interest.

He stated that the advisory committee had made a tentative decision not to amend
another three rules:  Fed. R. Evid. 406, 605, and 606.  He agreed to defer seeking authority to
publish these rules until the July 1995 meeting of the Standing Committee, at which time the
advisory committee would have other rules to present as part of a more comprehensive
package.

Judge Winter requested authority to publish for public comment proposed amendments
to Fed. R. Evid. 103(e) and 407.

Fed. R. Evid. 103(e)

The proposed new Rule 103(e) would make it clear that any pretrial objection to a
proffer of evidence be renewed by counsel in a timely fashion at trial—unless the court
expressly states on the record, or the context clearly demonstrates, that the court's ruling on the
objection is final.  Judge Winter pointed out that the case law among the circuits on the effect
of a pretrial ruling is unclear, and the advisory committee had decided unanimously that a
default rule would be very helpful to practitioners.
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He added that some members of the advisory committee had thought that the default
rule should be the converse, i.e., that a pretrial ruling by the court should normally be
considered final and should not have to be renewed.  A majority of the committee believed,
however, that attorneys normally will raise issues again at trial in any event.  Moreover, many
rulings on admissibility are subject to change because of changed circumstances at the time of
trial.

Mr. Perry moved:  (1) to publish the advisory committee's proposed amendments to
Fed. R. Evid. 103(e), incorporating several style improvements accepted by Judge Winter,
and (2) to state explicitly in the accompanying note that the committee was also considering
an alternative version of the default rule.  By so doing, there would clearly be no need to
republish the rule if the committee later accepted the alternate provision. 

Other members suggested, however, that it would not be necessary to republish since a
committee is always free to reach a different conclusion on a proposal, based on the comments
it receives during the publication period.  Judge Winter expressed concern that the alternative
default rule might overrule the Supreme Court's decision in the Lucas case.  Professor
Schlueter suggested that a better approach would be to explain clearly in the advisory
committee note that the committee had considered and rejected the converse approach, thereby
directing public attention to the issue.

Mr. Perry's motion to include a description of the alternate default provision in the
publication failed by a vote of 3-7.

Mr. Sundberg then moved to add a sentence to the note declaring that the
committee had considered a default rule—providing that counsel would not have to renew
an objection at trial—but had rejected it.

The motion was approved by a vote of 9-1.

The committee then voted unanimously to approve publication of Rule 103(e).

Fed. R. Evid. 407

Judge Winter stated that the advisory committee was proposing two amendments to
Fed. R. Evid. 407 (subsequent remedial measures).  The first would apply the rule expressly to
product liability actions, thereby reflecting the position of a majority of the federal circuit
courts (although state law is generally to the contrary).  Second, the rule would be clarified to
provide that it applies only to changes made after the occurrence that produced the damages
giving rise to the action.

Judge Winter agreed to accept stylistic changes suggested by the members.

The committee voted 9-4 to publish Fed. R. Evid. 407 for public comment.
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Fed. R. Evid. 413-415

Judge Winter stated that new Fed. R. Evid. 413-415 had been enacted as part of the
1994 omnibus crime legislation.  The rules provide that in a civil or criminal action involving
sexual assault or child molestation evidence of the defendant's commission of a prior sexual
assault or child molestation "is admissible."

Judge Winter pointed out that the new rules have a very sparse legislative history,
consisting principally of floor statements made by members after the bill had been passed.  He
reported that the rules would go into effect in 150 days after enactment—February 10,
1995—unless the Judicial Conference recommended otherwise.  In that event, the rules would
take effect in an additional 150 days.

He reported that the Administrative Office had distributed the new rules to thousands of
people for comment and that the comments had been overwhelmingly negative.  Opponents
argued that:  (1) the criminal justice system had a long tradition against allowing the
introduction of propensity evidence, and (2) there was no empirical support for the change.

Judge Winter stated that there was virtually unanimous belief among the critics—
which the advisory committee shared—that the rules as written were unclear as to whether the
proffered evidence was subject to the balancing test of Rule 403 and to the other rules of
evidence designed to protect against unreliable evidence (such as the hearsay provisions). 
Rule 403, for example, excludes evidence if its probative value is substantially outweighed by
the danger of unfair prejudice or other specified factors.  Accordingly, the new rules presented
a constitutional problem, because the defendant's evidence would be subject to the balancing
test, while that of the prosecution would not.  Moreover, Rules 413-415 were inconsistent
philosophically with Rule 412.  The latter rule shields against earlier events, while the former
makes them admissible.

Judge Winter reported that the Advisory Committee on the Rules of Evidence had
passed a resolution with only a single dissenting vote by the representative of the Department
of Justice that disagreed with Fed. R. Evid. 413-415 on policy grounds:  (1) because the rules
breached the traditional propensity bar, and (2) because of the high possibility that the prior
acts evidence would be unduly prejudicial.  The committee agreed, further, that the rules as
drafted did not accomplish what their proponents wanted them to accomplish.  Accordingly,
the advisory committee had decided to assist the Congress by redrafting the rules to capture
what appeared to be the intent of the proponents.  

Judge Winter pointed out that in redrafting the rules, the advisory committee decided
that the provisions belonged logically in Fed. R. Evid. 404 and 405, rather than as new Rules
413-415.  He emphasized that the committee's draft would permit evidence of an earlier act of
sexual assault or child molestation to be introduced only "if otherwise admissible under these
rules."  It also included an explicit balancing test in the rule. 
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Judge Jensen stated that the Advisory Committee on Criminal Rules had examined
Rules 413-415 and had agreed with the evidence committee that the rules were unsound as a
matter of evidentiary policy and should not be enacted.  He added that, as a matter of drafting,
the Advisory Committee on the Rules of Evidence had made all the appropriate corrections in
the rules.  Professor Schlueter noted that the criminal advisory committee had considered the
rules in 1991, when they were before the Congress, and had opposed them by a vote of 8-1. 
He added that the committee was also deeply concerned about the sidestepping of the Rules
Enabling Act process.

Judge Higginbotham stated that the Advisory Committee on Civil Rules had also
concluded that the rules were unwise, but had deferred to the evidence committee on matters
of style.  Professor Coquillette stated that he had read the public comments and that nearly all
were negative, including those from child abuse organizations, which had stated that the rules
would do more harm than good.

The consensus of the members following lengthy discussion, was stated by Professor
Hazard and accepted by Judge Winter:

  (1) The committee should express its opposition to the new rules because they are
ill-founded and wrong as a matter of policy.

  (2) If the Congress wishes to proceed with the rules, it should be encouraged to
substitute the corrected and improved language drafted by the Advisory
Committee on the Rules of Evidence.

  (3) The committee should enumerate the deficiencies in the rules in its report to the
Congress.  

  (4) No attempt should be made to supersede the rules through the Rules Enabling
Act process.

  (5) Members should communicate the committee's views personally to the House
and Senate committees and staff.

Ms. Gorelick stated that the Department of Justice could not oppose adoption of the
rules, nor could it support a delay in their effective date.  The Department believed that the
new rules must be read together with Fed. R. Evid. P. 403 and the hearsay rules.  On the other
hand, the Department would be pleased to participate in making improvements in the rules
through the normal Rules Enabling Act process.  Thus, the Department would vote against a
motion to delay implementation of the rules for another 150 days, but would abstain on a
motion for substitute language.

In light of the committee's deliberations, Judge Winter and Professor Berger drafted a
revised report overnight and accepted style improvements in the rules, presenting them to the
committee on Friday morning.

After reviewing the revised draft of the report to the Congress, Ms. Gorelick suggested
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that it was too forceful in interpreting Rules 413-415 as requiring that evidence of past acts of
sexual abuse or child molestation be admitted regardless of the limitations imposed by the
other rules of evidence.  She recommended that alternate language be used stating that the
legislative history suggested that the rule might be interpreted as incorporating the hearsay rule
and the Rule 403 balancing test.  Judge Winter agreed to consider Ms. Gorelick's edits in
preparing the final report.

Judge Stotler stated that there appeared to be a consensus on the committee that the
report to the Congress should not include an absolute statement that evidence of prior acts of
sexual abuse or child molestation is admissible regardless of the hearsay rules or Rule 403. 
She recommended that this view be incorporated in the final report.  She suggested, though,
that it would be impractical for the committee to draft the report as a committee of the whole.

Judge Stotler recommended that the committee endorse in principle the draft
report to the Congress on Fed.R.Evid. 413-415, with the final language to be prepared by
Judge Winter and distributed to the members as soon as possible.  

The recommendation was approved unanimously.

NINTH CIRCUIT LOCAL RULE ON CAPITAL CASES

The Chief Justice had referred to the committee a request by the attorneys general of
five states that the Judicial Conference exercise its power under 28 U.S.C. § 331 to invalidate
Local Rule 22 of the United States Court of Appeals for the Ninth Circuit on the grounds that
it was "inconsistent" with "federal law."  The local rule prescribes procedures for processing
capital cases in the Ninth Circuit.

The committee's discussion centered on a memorandum prepared by the reporter,
Professor Coquillette.  (Agenda Item 5)  The members also had before them the brief of the
state attorneys general and the response of the Ninth Circuit, submitted by Chief Judge
Wallace.  

Professor Coquillette posed two questions for the committee to consider: 

(1) whether the Ninth Circuit rule is inconsistent with federal law under 28 U.S.C.
§ 331, and 

(2) what action the Judicial Conference should take if the rule is in fact in conflict
with federal law.  
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Professor Coquillette stated that the attorneys general had set forth nine legal
arguments for holding the rule inconsistent with federal law.  He found two areas where Local
Rule 22 was most arguably inconsistent with federal law.

The first is that the Ninth Circuit rule authorizes a single judge to invoke an in
banc hearing.  Under 28 U.S.C. § 46 and Fed.R. App. P. 35, however, a majority vote
of the judges of the court in regular active service is required for in banc consideration. 
He pointed out that the Ninth Circuit had defended the legality of the rule on the
grounds that Rule 22 itself had been adopted by a majority of the circuit judges in
regular active service.

The second is that Rule 22 provides for automatic issuance of a certificate of
probable cause on the appellant's first petition.  But the federal habeas corpus statute
and case law require a determination on the merits for the issuance of a certificate of
probable cause.  The Ninth Circuit had defended the rule on the grounds that it had by
majority vote delegated its power to act.

Professor Coquillette concluded that there is nothing in the pertinent statutes and rules
that permits a court to delegate its judicial responsibility:  (1) to act by majority vote on each
suggestion for an in banc hearing, or (2) to consider each certificate of probable cause on the
merits.  He pointed out, however, that his memorandum contained a suggestion by Judge
Easterbrook on how the Ninth Circuit might redraft the rule to deal with both problems.

Judge Easterbrook recommended that the committee express its considered view that
Rule 22 was inconsistent in two respects with federal law and invite the Ninth Circuit to
modify it.  This procedure would give the court a formal opportunity to take action to correct
the problems and avoid potential abrogation of the rule by the Judicial Conference.

Judge Ellis moved Judge Easterbrook's suggestion that the committee: (1) express
its sense that there is an inconsistency in two respects between Ninth Circuit Rule 22 and
the pertinent federal statutes and rules, and (2) invite the court to reconsider the rule and
take whatever steps it deems appropriate.

The motion was approved unanimously.

Judge Stotler thanked Professor Coquillette for an excellent memorandum and
expressed the committee's appreciation to Judge Easterbrook, Judge Logan, and the Advisory
Committee on Appellate Rules for their work on the matter.
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ATTORNEY DISCIPLINE RULES

The committee engaged in a general discussion of state Supreme Court rules and local
United States district court rules that regulate attorney conduct.  Professor Coquillette had
prepared and distributed to the members a comprehensive chart surveying the content of each
district court's local rule.  Much of the committee's deliberations centered on a July 1994
regulation promulgated by the Department of Justice to govern the conduct of United States
attorneys in making contacts with represented parties.  

Deputy Attorney General Gorelick explained that federal criminal investigations and
prosecutions had become more complex in recent years and that government lawyers had
become more involved in investigations, particularly in undercover operations involving
criminal conspiracies.  Government attorneys, moreover, were faced with enormous variations
in the rules of the 50 states and the federal district courts.  She stated that in some cases
government attorneys had experienced practical difficulties in complying with state ethical
rules that prohibit attorney contacts with represented parties (as under Rule 4.2 of the A.B.A.
model rules).  The Department of Justice took the position that their attorneys do not have to
comply with this specific ethical prohibition.  Accordingly, it promulgated a national
regulation to supersede state ethical obstacles in discrete circumstances.  In some states,
however, assistant United States attorneys have been threatened with the loss of their license if
they follow the Department's rule. 

Ms. Gorelick emphasized that the Department's rule was legally supportable and would
be applied thoughtfully and narrowly.  She stated that government attorneys should comply
with state ethical rules generally, and she expressed the desire of the Department to reach
agreement with the states on this sensitive and controversial issue.  

Chief Justice Veasey framed the issue as one of authority and federalism.  He asserted
that the state chief justices have agreed unanimously that the regulation of the Department of
Justice was without authority and posed a threat to federalism.  He added that the state chief
justices were willing to meet further with Department of Justice officials in an effort to resolve
their differences.

REPORT OF THE LONG RANGE PLANNING SUBCOMMITTEE

Professor Baker presented an information report on behalf of the subcommittee.  He
noted that the subcommittee had distributed its draft report and welcomed any comments,
especially from the advisory committees following their next meetings.  He stated that the
subcommittee would present a final report for action by the Standing Committee at the July
1995 meeting.
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REPORT OF THE STYLE SUBCOMMITTEE

Judge Pratt reported that the Style Subcommittee had sent its completed revision of the
civil rules to the Advisory Committee on Civil Rules.  The advisory committee had made
considerable progress on the revisions, but was facing competing demands on its time.

He reported that the restyled appellate rules had been sent to the Advisory Committee
on Appellate Rules.  The advisory committee had completed its revisions of half the rules, and
the Style Subcommittee was in the process of reviewing the revisions.

Judge Pratt stated that the subcommittee was about to begin work on the criminal rules. 

He stated that the subcommittee had always operated on the assumption that once the
rules had been restyled, the Standing Committee would authorize their publication for a
considerable period of public comment.  After the comment period, the rules would be
reviewed again by the advisory committees and the Standing Committee under the normal
rulemaking process.

Finally, Judge Pratt reported that Bryan Garner had completed work on a new style
guide to rule drafting that had been approved by the subcommittee.  He stated that it had been
distributed to the advisory committees and would be published by the Administrative Office.

NEXT MEETINGS OF THE COMMITTEE
 

The next meeting of the committee had been scheduled for July 5-7 in Washington,
D.C.  The committee decided to hold the following meeting on January 10-12, 1996.  The chair
would determine the location.

Respectfully submitted,

Peter G. McCabe,
Secretary
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MEETING

April 10-11, 1995
Washington, D.C.

I. PRELIMINARY MATTERSin
A. Administrative Announcements and Comments by Chair

L B. Approval of Minutes of October 1994, Meeting in Santa Fe, New
Mexico

L
II CRIMINAL RULES UNDER CONSIDERATION

A. Rules Approved by the Supreme Court and Forwarded to Congress:
Effective December 1, 1994 (No Memo).

1. Rule 16(a)(1)(A), Disclosure of Statements by Organizational
Defendants

2. Rule 29(b), Delayed Ruling on Judgment of Acquittal

3. Rule 32, Sentence and Judgment (Further amendment by CongressF- re Victim Allocution)

4. Rule 40(d), Conditional Release of Probationer

B. Rules Approved by Judicial Conference and Forwarded to Supreme
Court (No Memo)

1. Rule 5(a), Initial Appearance Before the Magistrate

2. Rule 43, Presence of Defendant

3. Rule 49(e), Filing of Dangerous Offender Notice (Repeal of
Provision).

4. Rule 57, Rules by District Courts

L
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C. Rules Published for Public Comment & Pending Further Review by
Advisory Committee:

I. (a) Rule 16(a)(1)(E), (b)(1)(C), Discovery of Experts

(b) Rule 16(a)(1)(F), (b)(l)(D), Disclosure of Witness Names
and Statements. (Memo)

L 2. Rule 32(d). Sentence and Judgment; Forfeiture Proceedings Before
Sentencing. (Memo)

L
D. Rules Under Consideration by Advisory Committee

1. Rule 11, Pleas; Questioning Defendant Re Discussions With
L Prosecution; Proposal to Delete (Memo).

2. Rule 24(a). Trial Jurors; Proposal Re Voir Dire by Counsel
(Memo).

3. Rule 26, Trial Testimony; Proposal to Require Advice to Defendant
re Testimonial Rights (Memo).

4. Rule 3 5(c); Possible Amendment to Further Define "Imposition of
Sentence."(Memo).

5. Rule 58, Procedure for Misdemeanors and Other Petty Offenses;
Proposal to Amend Rule to Address Issue of Forfeiture of
Collateral (Memo).

E. Rules and Projects Pending Before Standing Committee and Judicial
Conference

1. Status Report on Local Rules Project; Compilation of Local Rules
for Criminal Cases

2. Status Report on Crime Bill Amendments Affecting Federal Rules
of Criminal Procedure

X 3. Status Report on Proposed Federal Rules of Evidence 413-415.
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1. ABA Proposal to Establish Liason With Committee (Memo)

2. Other Matters

IV. DESIGNATION OF TIME AND PLACE OF NEXT MEETING



ADVISORY COMMITTEE ON CRIMINAL RULES

Chair:

L Honorable D. Lowell Jensen Area Code 510United States District Judge 637-3550
United States CourthouseL 1301 Clay Street, 4th Floor FAX-510-637-3555
Oakland, California 94612

F
L Members:

Honorable W. Eugene Davis Area Code 318V United States Circuit Judge 262-6664556 Jefferson Street, Suite 300
Lafayette, Louisiana 70501 FAX-318-262-6685

a Honorable Sam A. Crow Area Code 913United States District Judge 295-2626
C 430 U.S. Courthouse

444 S.E. Quincy Street FAX-913-295-2613
Topeka, Kansas 66683-3501

Honorable George M. Marovich Area Code 312L United States District Judge 435-5590
United States District Court
219 South Dearborn Street FAX-312-435-7578
Chicago, Illinois 60604

Honorable David D. Dowd, Jr. Area Code 216United States District Judge 375-5834
United States District Court
510 Federal Building FAX-216-375-5628
2 South Main StreetL Akron, Ohio 44308

C7 Honorable D. Brooks Smith Area Code 814L United States District Judge 533-4514
United States District Court
319 Washington Street, Room 104 FAX-814-533-4519
Johnstown, Pennsylvania 15901

Honorable B. Waugh Crigler Area Code 804F United States Magistrate Judge 296-7779L United States District Court
255 West Main Street, Room 328 FAX-804-296-5585
Charlottesville, Virginia 22901

Honorable Daniel E. Wathen Area Code 207
C Chief Justice 623-1735Maine Supreme Judicial CourtL Kennebec County Courthouse FAX-207-623-1808

95 State Street
Augusta, Maine 04330

L



ADVISORY COMMITTEE ON CRIMINAL RULES (CONTD.)

Professor Stephen A. Saltzburg Area Code 202George Washington University 994-7089
National Law Center
720 20th Street, NW, Room 308 FAX-202-994-9446
Washington, D.C. 20052

Robert C. Josefsberg, Esquire Area Code 305Podhurst, Orseck, Josefsberg, Eaton, 358-2800
Meadow, Olin & Perwin, P.A.

City National Bank Building, Suite 800 FAX-305-358-2382
25 West Flagler Street
Miami, Florida 33130-1780

Darryl W. Jackson, Esquire Area Code 202F Arnold & Porter 872-67001200 New Hampshire Avenue, N.W.
Washington, D.C. 20036-6885 FAX-202-872-6720

L Henry A. Martin, Esquire Area Code 615Federal Public Defender 736-5047
810 Broadway, Suite 200

L Nashville, Tennessee 37203 FAX-615-736-5265

Assistant Attorney General for the Area Code 202Criminal Division (ex officio) 514-3202
Roger A. Pauley, Esquire
Director, Office of Legislation, FAX 202-514-4042
Criminal Division

U.S. Department of Justice, Room 2244
Washington, D.C. 20530

3 Reporter:

Professor David A. Schlueter Area Code 210St. Mary's University of San Antonio 436-3308School of Law
One Camino Santa Maria FAX-210-436-3717
San Antonio, Texas 78284

L Liaison Member:

Honorable William R. Wilson, Jr. Area Code 501United States District Judge 324-6863
600 West Capitol Avenue, Room 1533 Little Rock, Arkansas 72201 FAX-501-324-6869

Secretary:

Peter G. McCabe 
Area Code 202Secretary, Committee on Rules of 273-1820

Practice and Procedure3 Washington, D.C. 20544 FAX-202-273-1826



JUDICIAL CONFERENCE RULES COMMITTEES

Chairs Reporters

Honorable Alicemarie H. Stotler Prof. Daniel R. Coquillette
United States District Judge Boston College Law School751 West Santa Ana Boulevard 885 Centre Street
Santa Ana, California 92701 Newton Centre, MA 02159Area Code 714-836-2055 Area Code 617-552-8650,4393
FAX 714-836-2062 FAX-617-576-1933

Honorable James K. Logan Professor Carol Ann MooneyUnited States Circuit Judge University of Notre Dame100 East Park, Suite 204 Law School
P.O. Box 790 Notre Dame, Indiana 46556Olathe, Kansas 66061 Area Code 219-631-5866Area Code 913-782-9293 FAX 219-631-6371
FAX 913-782-9855

Honorable Paul Mannes Professor Alan N. ResnickChief Judge, United States Hofstra University
Bankruptcy Court School of Law

6500 Cherrywood Lane, Rm. 385A Hempstead, New York 11550Greenbelt, Maryland 20770 Area Code 516-463-5930Area Code 301-344-8047 FAX 516-481-8509
FAX 301-344-0385

Hon. Patrick E. Higginbotham Professor Edward H. CooperUnited States Circuit Judge University of Michigan
13E1 United States Courthouse Law School1100 Commerce Street 312 Hutchins HallDallas, Texas 75242 Ann Arbor, MI 48109-1215Area Code 214-767-0793 Area Code 313-764-4347
FAX 214-767-2727 FAX 313-763-9375

Honorable D. Lowell Jensen Prof. David A. SchlueterUnited States District Judge St. Mary's University ofUnited States Courthouse San Antonio School of Law1301 Clay Street, 4th Floor One Camino Santa MariaOakland, California 94612 San Antonio, Texas 78284Area Code 510-637-3550 Area Code 210-436-3308
FAX 510-637-3555 FAX 210-436-3717

Honorable Ralph K. Winter, Jr. Prof. Margaret A. BergerUnited States Circuit Judge Brooklyn Law School
Audubon Court Building 250 Joralemon Street55 Whitney Avenue Brooklyn, New York 11201New Haven, Connecticut 06511 Area Code 718-780-7941Area Code 203-773-2353 FAX 718-780-0375
FAX 203-773-2415



October 1994 Minutes 8
Advisory Committee on Criminal Rules

I. Rule 10. Arraignment; Proposal to Consider Amendment.
L

Judge Crigler suggested that the Committee consider an amendment to Rule 10which would provide that a guilty plea may be entered at an arraignment. The ReporterL indicated that he would contact Judge Crigler about possibly placing the issue on the7 agenda for the Spring 1995 meeting.

VII. RULES AND PROJECTS PENDING BEFORE THE STANDING
COMMITTEE AND JUDICIAL CONFERENCE.

A. Local Rules Project for Criminal Cases.

Professor Coquillette gave a full report on the background of the local rules
project, which had originally focused on civil cases. He noted that with the cooperation ofthe Committee, he and Mary Squires had continued the project in order to study localrules governing the trial of criminal cases. He noted that the main complaint with regard
to local rules was from practitioners that out-of-state lawyers may be able to quickly
locate the pertinent rule. To that end, the project would focus on the possibility of
uniform number among the districts. The second point, he added, is that the projectwould assist the district courts in reviewing their own rules and how they related to the
national rules. Following a brief discussion about what if any steps could be taken if itappeared that a local rule was in conflict with the national rule, Professor Coquilletteindicated that the project would be coordinated with the Committee.

.
B. The 1994 Crime Bill

Mr. Rabiej briefly noted several statutory changes which had resulted from the
r" Crime Bill.. First, a typographical error in Rule 46 had been remedied as a part of the bill.L Second, Title 18 had been amended to with regard to presentence reports in death penaltycases. And finally, Title 18 was amended to reflect that in capital cases, the government isrequired to disclose the names of its witnesses to the defense three days before trial unlessL it can show by a preponderance of the evidence that doing so would endanger the witness.

L VIM EVIDENCE RULES UNDER CONSIDERATION:
RULES 413, 414 & 415

Judge Jensen and the Reporter provided a brief overview of recent Congressionalpromulgation of Federal Rules of Evidence 413, 414, and 415 which address theF admissibility of propensity character evidence. They noted that those evidence rules arebeing considered by the Evidence Advisory Committee at an upcoming meeting and thatthe Committee's position or comments on the proposals might be helpful. ProfessorSaltzburg was connected through telephone conference call to the Committee and offered

K
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additional background discussion on the issue. During the ensuing discussion theCommittee considered the rules promulgated by Congress as part of the Crime Bill, andmemos from Professors Margaret Berger and Steve Saltzburg concerning possiblechanges to Congress' version of the rules. The Reporter suggested that rather thanendorse any particular language or draft, the Committee might instead address specificpolicy issues and transmit its views to the Evidence Committee and indicate a willingnessto assist that Committee in any way it felt appropriate.

A. Rules Enabling Act Process.

Before addressing the specifics of the evidence rules, the Committee, at thesuggestion of Professor Coquillette, noted its deep concern over the last minute additionof key evidence rules which will in effect drastically change the rules governing theadmissibility of other offense, or extrinsic act, evidence -- a controversial and complicatedtopic in its own right. There was a general consensus that the Congress should beapprised of that concern and the need for initial input from the Judicial Conference beforesuch Ekels, are promulgated. The Comnmittee was convinced that the Rules Enabling Actprocess is sound and that it insures that a broad cross-section of view points andsuggestions will be heard on proposed amendments.

B. The Need for Rules Governing Propensity Evidence.

I Several members of the Committee also expressed the view that Rule of Evidence404(b) provides an adequate vehicle for introducing other offense evidence against aicriina defendant. Given the sensitive nature of this evidence, and the special dangersi 4, attending such information in a criminal trial, several members seriously questionedwhethl Rules 413415 are worth the danger of convicting a defendant for his past, asopposed to charged, behavior. The Reporter noted that similar rules were beforecongrs 9inx 1 991 and at that time the Criminal Rules Committee voted by a margin of 8 to1 to oppose such amendments. Judge Dowd moved that the Committee oppose theadon of the rtles. Judge Davis seconded the motion which carried by a vote of 8 to 1.

C. The Need for Three Separate Rules; Cross-Over Evidence.

Judge Marovich moved that the three other offense evidence rules adopted byCongrs be combined into one rule which would be applicable in both civil and criminalcases. Trhe motion was seconded by Judge Smith passed by a vote of 8 to 0 with one
11 abstertion. The Committee believed that so combining the rules would make it easier forpractitioners and courts to locate and apply the applicable provision or rule. The Reportersuggested that because the rules deal with the admissibility of other offenses or extrinsicacts, it night be advisable to include the new provisions in Rule 404, which already dealsl with th~topic, as exceptions to the general rule that extrinsic act evidence is notadmisqible to prove circumstantially that a person acted in conformity with those previousf a cts and lts committed the charged offense.

l c



October 1994 Minutes 
10

Advisory Committee on Criminal Rules

, In addressing the question of whether the three rules should be combined, theCommittee also noted some ambiguity on whether there could be any cross-over of otheroffense evidence from sexual assault cases to child molestation cases. That is, could theprosecution in a rape case offer evidence that on prior occasions the defendant hadcommitted acts of child molestation or vice versa? The Committee expressed doubtwhether there is justification for any cross-over offense propensity evidence andrecommended that that particular issue should be addressed in any proposed alternativesto the Congressional versions of the rules.

E. Balancing Test.

n motion by Judge Marovich (seconded by Judge Crigler), the Committeevoted 7 to 2 to recommend that no new balancing test be adopted for other offenseevidence regarding sexual propensities. During the discussion, it was suggested thatperhaps the evidence should be admissible only if the probative value of the evidenceoutweighed the prejudicial dangers. Although the Committee was concerned about thespecial dangers presented by the evidence, in the end it concluded that the balancing test inRule 403 would suffice. In this regard, the Committee noted that any redraft should makeit clear that the admissibility of any proffered evidence under the new rule must be subject7 to Rule 403 analysis by the court.

F. Burden of Proof.

The Committee next considered the question of whether any particular or differentbalancing test should be placed on the admissibility of a defendant's prior acts of sexual7: misconduct where there has been no conviction. Following a discussion of the currentrules applicable to admitting a defendant's prior acts under Rule 404(b), Judge Davismoved that the prosecution be required to prove by clear and convincing evidence in aL Rule 104 proceeding that the alleged act occurred before the evidence could be submittedto the jury. The motion was seconded by Judge Dowd and passed by a vote of 6 to 3.

L G. Notice Provision.

r-11 The Congressional version of Rules 413-415 include notice provisions whichL., require the prosecution to inform the defense of its intent to introduce extrinsic actevidence. During the discussion, the Committee considered the issue of whether suchnotice should be dovetailed with Rule of Criminal Procedure 16 or adopt the moreLI generalized notice provision in Rule 404(b). Judge Crow moved that the 404(b) noticeprovision be adopted as a recommended notice provision. The motion was seconded by7 Marovich and failed by a vote of 3 to 5, with one abstention. Judge Dowd then movedthat the notice provisions remain as they appear in the Congressional version of the rules.That motion, which was seconded by Judge Davis, passed by a vote of 8 to 0, with oneabstention.

L
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H. Requirement that Sexual Act Resulted in a Conviction.

The suggestion was made during the Committee's discussion that to be admissible
under the proposed rules, the defendant's prior sexual conduct must have resulted in a
conviction. Several members noted that Rule 404(b) permits non-conviction evidence.
Ms. Harkenrider moved that the proposed rules should not be limited to prior convictions.
Judge Crow seconded the motion, which carried by a vote of 7 to 2.

I. Timing Requirement.

Finally, the Committee discussed the question of whether any particular provisionL should be made for remote sexual conduct, in a manner currently noted in Rule of
Evidence 609 for remote convictions. The Committee believed that the balancing test inr- Rule 403 would adequately cover the court's consideration of prior sexual misconduct.

L Judge Marovich moved that no specific time limits be established and Judge Crow
seconded the motion. It passed by a margin of 7 to 1, with one abstention.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Status of Federal Rules of Evidence 413-415

Lv DATE: 3/13/95

Attached are pages from a recent issue of the Criminal Law Reporter which
provide information on the Judicial Conference's action regarding Congress' versions of

LX Federal Rules of Evidence 413-415.
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reach of state disciplinary authorities for their official the conduct of prosecutions in the courts of the Unitedconduct. The Justice Department worked for years on States."
the rules by which federal attorneys would not be subject The same bill also addresses frivolous filings in crimi-L. Ad to state discipline for one type of misconduct, ex parte nal proceedings and sets up a penalty far more severe

-| contacts with represented persons; its final product was than any contemplated in civil litigation by Fed.R.Civ.P.L released last August, see 55 CrL 2269. 11 in its current or proposed versions. S. 3 states that anL But S. 3 paints with a much broader brush. The attorney who in a federal criminal proceeding files arelevant section states, in its entirety: "Notwithstanding signed document "that the attorney knows to contain athe ethical rules of the court of any State, Federal rules false statement of material fact or a false statement ofL of conduct adopted by the Attorney General shall govern law, shall be found guilty of obstruction of justice."

REPORTS AND PROPOSALS3*, JUDICIAL CONFERENCE SUBMITS input was required within 150 days of the passage of theREPORT ON NEW EVIDENCE RULES bill, which meant by February 10. The rules passed by
Report responds to mandate in 1994 crime Congress were specifically exempted from the usualbill. procedural hurdles set forth in the Rules Enabling Act,

The Judicial Conference of the United States has which would have required review by the U.S. Supremeforwarded to Congress its recommendations on the three Court before congressional review.
new rules of evidence contained in the crime bill Con- The advisory committees that considered the new

, y gress passed last summer. The rules, which would allow rules found that they were unwarranted and that theirthe admission of character evidence in sexual miscon- drafting presented constitutional and evidentiary prob-duct cases, are not needed, according to the report. lems. The concerns expressed by Congress in draftingHowever, if Congress should decide to implement the the new rules, the committees believed, are adequatelyLI changes embodied in the new rules, it should do so by addressed in the existing Federal Rules of Evidence-amending existing evidence rules, the report specifically by Rule 404(b), which allows the admissionrecommends. of evidence against a criminal defendant of prior crimesThe report is reprinted in full at 56 CrL 2139. or bad acts under certain conditions. But recognizingL11 Under Section 320935 of the Violent Crime Control that Congress would institute the changes embodied inand Law Enforcement Act of 1994, 55 CrL 2411, three Rules 413-415, the Advisory Committee on Evidencevft ~ i new rules-Fed-R.Ev. 413, 414, and 415-would be incorporated the substance of the changes into the pro-L4F | added to the Federal Rules of Evidence. Rule 413 would posed amendments to Rule 404(a) and made conformingadmit evidence of a defendant's "commission of another changes to Rule 405. The Standing Committee on the
offense or offenses of sexual assault" in a sexual assault Rules of Practice and Procedure followed the advisory
criminal case. Rule 414 would admit analogous evidence committees' lead and, in January, voiced objection to3 in a child molestation criminal case. Rule 415 is the civil Rules 413-415. The vote was nearly unanimous; only thecounterpart to the two criminal rules. representative from the U.S. Department of JusticeLt * "After careful study," and following the recommenda- expressed support for what Congress had proposed.
tions of three of its advisory committees (the committees CONFERENCE'S REPORT
on evidence, criminal procedure, and civil procedure)
and the Committee on Rules of Practice and Procedure, In its report to Congress, the Judicial Conferencethe Judicial Conference "urges Congress to reconsider recounts the "unusual unanimity of the members of theits decision on the policy questions underlying the new Standing and Advisory Committees ... taking the viewrules." Alternatively, "if Congress does not reconsider its that Rules 413-415 are undesirable." The report com-decision on the underlying policy questions," the Judicial plains that Rules 413-415 would permit the introductionConference recommends "incorporation of the provisions of "unreliable but highly -prejudicial evidence that wouldL of new Rules 413-415 as amendments to Rules 404 and complicate trials by causing minitrials of other alleged405 of the Federal Rules of Evidence." Those amend- wrongs." Additionally, it points out that critics of the

j ' ments, the report observes, "would not change the sub- rules drafted by Congress objected to the mandatoryL_, stance of the congressional enactment but would clarify character of the rules-the fact that the "evidence had-drafting ambiguities nd "eliminate possible constitution- to be admitted regardless of other rules of evidence suchpa al'infirmnities." - as the hearsay rule or the Rule 403 balancing test." IfThe version proposed by the Judicial Conference these critics are right, the conference report C6ncludes,would 'add a sexual misconduct exception, Rule "Rules 413-415 free the prosecution from rules that404(a)(4), to the general rule against admission of apply to the defendant-including the hearsay rule andcharacter evidence to. prove how a person acted on a Rule 403. If so serious constitutional questions would
particular occasion. The proposal would also add- a arise.
conforming amendment to Rule 405, which, governs
methods of pioving character. - IN CONGRESS'-%LAP

Under the-termsof the 1994 cirime bill, Congress-hasL fiw COMMITTEES' RE VIEW 150 days to consider the Juidicial Conference's Report. IfThe report qf the.Judicial Conference was requested it does not act within that time, Rules 413-15 as set outby Congress in the crime bill. The Judicial Conference's in the crime bill 'will go into effect automatically.Ltip 2-215-95 0.oo1-1341a1rsso+si.oo 56:CrL 1455
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REPORT OF THE JUDICIAL CONFERENCE
ON ADMISSION OF CHARACTER EVIDENCE
IN CERTAIN SEXUAL MISCONDUCT CASES

Reprinted below is a report by the Judicial Conference of defendant's prior sexual assault or child molestaton crimes in csses involving sewus]the United States concerning changes in the Federal Rules of assault or child molestation
Evidence. The report is a response to a mandate from Con- Under the Act, new Rules 413, 414, and 415 would be added to the Federal RulesL gress contained in Section 320935 of the 1994 Violent Crime of Evidence. These Rules would admit evidence of a defendants past similar acts inControl and Law Enforcement Act, 55 CrL 2411. criminal and civil cases involving a sexual assault or child molestation offense for its

beaing o cany matter to which it h relevant The effective date of new Rules 413-415 u
contingent in part upon the nature of the recommendations submitted by the Judicial
Conference.

t sf-n-- 1,' -F J -2 , t,319ZE : vR v 3 B 3 After careful study, the Judicial Conference urges Congress to reconsider itsS.SHGNCTON. 0 C decision on the policy questions underlying the new rules for reasons set out in Part [l
ME CHIEFr tuSCE I MJLPHn ECHtM below.OF THE .NITED States

If Congress does not reconsider its decision on the underlying policy questionm,
the Judicial Conference recommends incorporation of the provisions of new Rules 413-

February 9. 1995 415 as amendments to Rules 404 and 405 of the Federal Rules of Evidence. Theamendments would not change the substance of the congressional enactment but wouldHonorable H evt Gingrich clarify drafting ambiguities and elimate posibk constinstional infirmtiesLHonorable Newt Gmgnich
Speaker, United States EL BACKGROUND

House of Representatives
V Washington. D.C. 20515 Under the Act, the Judicial Conference was provided 150 days within which tomake and submit to Congress alternsate recommendations to new Evidence Rules 413-Dear Nfr. Speaker 415. Consideration of Rules 413-415 by the Judicial Conference was specifically

E By direction of the Judicial Conference of the United Statcs~ I am honored to excepted from the exacting review procedures set forth it the Rules Enabling ActBy direction of the ludicial Conference of the United States, I am honored to (codoified at 2S U.S.C. if 207120 Although the Conference acted on these newtransmit to you a report containing recommendations regarding the admission of rueas on an expedited basis to meet the Aces deadlines, the reie process wascharacter evidence in certain cases under the Federal Rules of Evidence, thorough.

This report is submitted to Congress in accordance with section 320935 of the. The new rules would apply to both civil and criminal cases. Accordingly, theViolent Crime Control and Law Enforcement Act of 1994. Pub. L No. 103-322 Judicial Conference's Advisory Committee-6a Criminal Rules and the Advisory(September 13. 1994). The section adds new Evidence Rules 41.3. 414. and 415 to the Committee on Civil Rules reviewed the rules at separate meetings in Octolber 1994. At& federal Rules of Evidence, the same time and in preparation for its consideration of the new rules, the Advisory
Committee on Evidence Rules sent out a notice soliciting comment on new EvidenceThe Act defers the effective date of new Evidence Rules 413-415 antIl February Rules 413, 414. and 415. Th~e notice was sent to the courts, including all federal judges,10, 1995 pending a report from the Judicial Conference. Under the Act the effective about 900 evidence law professors. 40 women's rights organiutions, and 1,000 otherdate is delayed for an additional 1150 days after tranumittal of the Conference report. if individuals Land interested organizations.

the Conference makes alternative recommendations to the new rless. TheL. recommendations in the report are different from the Act's new rules. Accordingly,
Rules 413-415 will take effect 150 days after the transmittal of this report unless
Congress adopts the alternative recommendations or provides otherwise by law. I[l. DSCUSSION

X Sincerely, ,< On October 17-1S, 1994, the Advisoy Committee on Evidence Rules met in
Washington, D.C... It considered the public respones, which included 84 written
comments, representing 112 individuals local and 8 national legal orgainizations The
overwhelming majority of judges, kTWyes, law professors, and legal organizations who
responded opposed new Evidence Rulks 413, 414, and 415. The principal objections
expressed were that the rules would permit the admission of unfairly prejudicial evidenceand contained numerous drafting problems not intended by their authorsm

Enclosure

TheAdvisocy Comittee on Evidence Rules submitted its report to the Judicial
Conference Committee on Rules of Practice and Procedure (Stunding Committee) forreview at its January 11-13, 1995 meeting. Thecomnmittee' report was unanimosREPORT OF THE JUDICIAL CONFERENCE OF THE UNITED STATES except for a dissenting vote by the representative of the Department of Justic TheON THE advisty committee believed that the concerns exprestd by Congress and embodied inADMISSION OF CHARACTER EVIDENCE new Evidence Rules 413 414, and 415 are-aiready adequately addressed in the existingIN FederL Rues of Evidence In p rkular. Evidence Rule 404(b) now allows the-CERTAIN SEXUAL MISCONDUCT' CASES ' is of evldence &Itp;ist a erimintd defenad t of the boinvon of prior erimMe~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~wot, cc acts for specified parposes, inci uding to show intentc.t pla. ornoie,Felwy 1995 preparstion, identityissowledge. or absence bf mistakr.6r cidentt

rL INTRODUCTION Furthermo, the ew rles, wich ar not supported by empiical evidene, could
Thsreport is traflsmltted to Conigress in accrdance with the Violent Crime eases and parties in clvlese agatatin dise *pre~dice- Tese protections form aControl nd Law Enforcement Act of 1994, Pub. L No. 103.322 (September a=1994= fundamentsltaft of Amserian s adi lng-stan ro,,, Secton 320935 of thch t invited the udicial Conference of the Uni tes thin and cae law. A significant ceri Mentified by the committee was the danger ofI d 150 Februay 10 MS) to subtaii 'a report onti reco rneidaton for convictag a criminal defendant for past, as opposed to charged behavior or for being aainmending the Federal Rules of Evidence as they affect the admisiou of evidence of a bad person.
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ha addon the asy c ttee concluded tha b prior bd amc would -erermrnatlonL considerrbe adrbkm'ble even though not the subject of a cotnico, minzi-trials within trialcenusg those act would result when a defedant seeks to rebut such evidencrae The - a i to the charecommittee dso noticeri that oary f the comments received had concluded that the ~f: ' -'Rules, s drafted. w mandatory -that is. ucit evidence had to be admitted regardless -of other sules of evidence such as the hearsay rule or the Rule 403 balcino gtest The
comrittee believed that tsus position was arguable because Rules 413-415 declarewithout qualification that such evidence is admisuble En contrastth new Rule 412. -passed as part of the same legislation, provided that certain evidence 'is admissible if it fit frecuency of thy other actsIis otherwise admissible under these Rules Fed. R. Evid. 412 (b) (2). If the critics areright Rules 413-415 free the prosecution from rules that apply to the defendant - liyl -urrounding circuytance:including the hearsay rule and Rule 403. If so, serious constitutional questions wouldarise. 

vL1 relevant trvnaev t4
The Advisory Committees on Criminal and Civil Rules unanimously, except for other relevan itilaritiea orrepresentatives of the Department of lustice, also opposed the new rules. Tbose recommittees also concluded that the new rules would permit the introducion ofunreliable but highly prejudicial evidence and would cosplicate trials by causing mini- whic the rotrisIs of other alleged wrongs. After the advisory committees reported. the Standing intendsCommittee unanimously. again except for the representative of the Department ofJustice, agreed with the view of the advisory committees, disclose the evidence, including slalenent of wite es
It is important to note the highly unusual unanimity of the members of the or a suaE y o th ubstance of any testinonv. at aStanding and Advisory Committees, composed of over 40 judges, practicing lawye, andacademicians, in taking the view that Rules 413415 amreundesirabkl Indeed, the only reason bl ti in dvance of triaL or during tril ifsupporters of the Rules were representatives of the Department of Jsictc

For these reasons, the Standing Committee recommended that Congress fCj For purmoses of this subdivision.reconsider its decision on the policy questions embodied in new Evidence Rules 413,414. and 415. 
-sexual assult" means conduct - or an,

However, if Congress will not reconsider its decision on the policy questions, the attegmt or consiracy en e in condutStanding Committee recoanninended that Congress consider an alternative dratftrecommended by the Advi.ommitteeonEvidnce Ruls htCmitte e of thetos roscribd bv chater 9A ofproposedamedndmentbAtomeisting Evidence Rules 404 and 405 that would both correct title 18S United States Code. or conduct thatsmbiguities and possible constitutional fnfirnudes identified in new Evidence Rules 413,414, and 4 l5 yet stilleffectuate Congrsion ient in particular, the proposed involved derivin s exu l eature oreamendments

ratificato fro inflicting deeth bodily(1) expressly apply the other rues of evidence to evidence offered under the injury, or ohvical- pain on another personnew roles;

irr*saective of the age of the victim-(2) expressly allow the party sgainst whom such evidence is offered to use
stimiar evidence in rebuttal;- recardless of whether that conduct would have

(3) expressly enumerate the factors to be weighed by s court in malingits gubicted the actr to federal jurisdicttionRule 403 determination; 
fj1 'child olestation- maens conduct - or an

(4) render the notice provisions consistent with the provisions in existing Rule atteut or conspiracy to engage in conduct -404 regarding criminal cases;
of the tyvo proscri bed by chanter 110 of title(5) eliminte the secia notice provisions of Rules 413415 in civil cases tothat notie will be required as provided in the Federal Rules of Civil United ttet Ce o conduct co rmteProcedure; and in relation a hi ow the age of 14

(6) permit reputation or opinion evidence after such evidence is offered by the years, *4the of the two. orocribed by
accused or defendant, 

chanter 109A of title 18. United States Code,The Standing Committee reviewed the new rules and the alternative or that i no e dual o 1easure orrecommendations It concurred with the views of the Evidence Rules Committee andrecommended that the Judicial Conference adopt them. ratfic 1b y
IV. RECOMMENDATIONS 

iry, or o h l pain on another person -
regardless fwehrt a cnutwudhvThe Judicisi Conference concurs with the views of the Standing Committee andurges that Congress reconsider its policy determinations underlying Evidence Rules 413- subjected the actor to federal Jurlsdiction.415. In the alternative, the attached amendments to Evidence Rules 404 and 405 rerecommended, in lieu of new Evidence Rules 413,414, and 415. The alternative (hb Other crimes, wrongs, or acts. - Evidence ofamendments to Evidence Rules 404 and 405 are accompanied by the Advisory other crimes, wrongs, or acts is not admissible toCcmmtittre Notes, which explain themin dettill.hrc 

,trngo cst nt^s stI F2DERAL RULES oF EVIDENCE prove the character of a person in order to show
Rul. 404. Character lvidence Not Admissible To Prove Conductl action in conformity therewith except as orovidedExceptionos Other Crimes' in subdivision (a.

eas.

(41 Character in sexual misconduct cases. -Evidence of Note to Rule 404(a)(41
S another act of sexual assault or child molestation or The Committee has redrafted Rules 413, 414 and 415 which theevidence to rebut such nroof or an inference therefrom, if Violent Crime Control and Law Enforcesent Act of 1994
=, that evidence istherwise adissible under thete rules,_ in ~ conditionally added to the Federal Rules of Evidence. Thesecrimin c n hch the accused is charged with modifications do not change the substance of the congressional
U assault or child molestation, or in a civil case in which ̂  enactment. The changes vere Rde in order to integrate the
claitm is or-indicated on ra or-tv's sleged commission of sexual provisions both substantively and stylistically with the existing
assault or child molestation. Rules of Evidence: to illuminate the intent expressad by theU -' I. In weighing,> the orobativs value of such principal drafters of the measurer to clarify drafting

,j evidenc, the cou t may.as Dart of its rule 403

Now matter is uaderlined and eattor to he naittedd is Within a specified time period the Judicial Conference madelimed through .
twcueo ndtions to amend the rules that Congress enacted.

e 56 CrL 2140 2-15-95L~~~~~~~~~~~~~~~~~~~~~~~~~~2159



ambiguities that might nacessitate considerable judicial . undue delay, vaste of ties, or needl--- presentation of
attention if they remained unresolved: and to eliminate possible cumulative *videnca - In addition, the Advisory Committee wote to

Iconstitutional infiraities4 Rule 403 reminds judges that The availability of other easns of

aoTh. comittee plac d th new provision. in Rule 404 b..a. proof y also be an appropriate factor.'
this rule governs the adaissibility of character evidence. Th Th- Committee altered slightly the notice provision in
congresmional enactment constitutes a nev exception to the criminal cages. Providing the trial court with son- discretion toLi sgneral rule stated in subdivision (a). The Co.itta. also excus- pretrial notice was thought preferable to th- inflexible
combined the three separate rules proposed by Congress into one 15-day rule provided in Rules 414 and 415. Furtheraor., the
subdivision (a) (4) in accordance with the rules' customary formulation is identical to that contained in the 1991 amendment

practice of treatinq crisinal and civil issues jointly. n to Rule 404(b) so that no confusion vill result from having two
amendment to Rul- 405 has a^-n dded because the authorisation of somewhat different notice provisions in the mama rule, Th.
. new form of character evidence in this rule has an impact on Committee eliminated the notice provision for civil cases statedL methods of proving character that Vere not explicitly addressed in Rule 415 because it did not believe that Congress intended to

by Congress. The stylistic changes are self-evident. They are alter the usual time table for disclosure and discovery provided
particularly noticeable in the definition section in subdivision by the Federal Rules of Civil, Procedure.

(a) (4) (C) in which the Committee eliminated, without any change The definition section was simplified vith no change in
in meaning, graphic details of sexual acts, meaning. The reference to -the law of a States was elisinated as

The Committee added language that explicitly provides that unnece-sarily confusing and restrictive. Conduct committed
evidence under this subdivision must satisfy other rules of outside the United States ought equally to be eligible for

evidence such as the hearsay rules in Article VIII and the expert admission. Evidence offered pursuant to subdivision (a) (4) must
testimony rules in Article VII. Although principal sponsors of relate to a form of conduct proscribed by either chapter 109A or
the legislation had stated that they intended other *videntiary

rules to apply, the Committee believes that the opening phrase of

the new subdivision -if otherwise admissible under these rules-

is needed to clarify the relationship between subdivision(a)(4) THE CRIM INAL7 and other evidentiary provisions. LAW REPORTER
The Committee also expressly made subdivision (a) (4) subject

to Rule 403 balancing in accordance with the repeatedly stated Editor in Chife William A. Beltz

objectives of the legislation's sponsors with which Executive Editor. Kathleen D. Gill: Associate Editor. Sanford M. Morse
representatives of the Justice- Department expressed agreement.
Many commentators on Rules 413-415 had objected that Rule 403's Managing Editor: Robert L. Goebes
applicability was obscured by the actual language employed. Assistant Editors: Thomas J. O'Toole Jr.

In addition to clarifying the drafters' intent, an explicit Hugh B. Kaplan
Alisa A. Johnson

reference to Rule 403 may be essential to insulate the rule Editorial Assistant: Brenda C. Mason

against constitutional challenge. Constitutional concerns also Chief Index Editor: Enid Zafran

led the Committee to acknowledge specifically the opposing Assistant Index Editor: Norman R. Kcyes, Jr.

party's right to offrr in rebuttal character evidence that the Published at Washington, D.C. each Wednesday, except the
rules would otherwise bar, including evidence of a third parson's second Wednesday in July, the Wednesday following Labor
prior acts of sexual misconduct offered to prove that the third Day, and the Wednesday following Christmas, by

person rather than the party committed the acts in issue. THE BUREAU OF NATIONAL AFFAIRS, INC.
Address: 1231 Twenty-Fifth St., N.W.In order to minimize the need for extensive and tie- Washington, D.C. 20037

consuming judicial interpretation, the Committee listed factors Telephone: (202) 452-4200

that a court may consider in disnhargin Rule 403 balncinq Customer Service: 1-800-372-1033L ~~~~~~~~~~~~~~~~~~~~~~~~FAX: (800) 253-0332Proximity in time is taken into account in a related rule. see

Rule 609(b). Similarity, frequency and surrounding circuastances Subscription rates (payable in advance) S661 first year and S628 per
r have long been considered by courts in handling other crimes year thereafter.

For customized research and copies of documents or court decisionsLvidenco pursuant to Rule 404(b). Relevant Intervening events, referenced in this issue, call BNA PLUS toll-free (300) 452-7773
Nationwide; (202) 452-4323 in Washington, D.CG Cost cstimates forsuch as extensive medical treatment of the accused between the services and additional information about BNA PLbS services provided

time of the prior proffered act and the charged act, may affect upon request.Ihe strength of the propensity Inference for which the evidence, Copyright Policy. Reproduction of this publication by any means,Lthe strngth of the propensity inference for bhtch the evidence including facsimile transmission, without the express permission of The
is offered. The final factor -~ other relevent siilariti*s or - Bureau of National Affairs Inc. is prohibited except as follows: I)

Subscribers may reproduco, -for local internal distribution only, thediffrrencee^ -- is added in recognition of the endlessi variety of highlights, topical summary and table of contents pages unless those
circumstances that confront a trial court in ruling. on pages are sold separately; 2) Subscribers who have registered with the

Copyright Clearance Center and who pay the S 1.00 per page per copyadu.Laeibii~ty. hlthoogh eobd~visioa (41 (a) eXplicitlJ y s ref to fee may reproduce portions of this publication, but not entire issues. The
factors that'bear on probativ, value, this ration o _n Copyright Clearance Center is located at 222 Rosewood Dr., Danvers,~baaron prbatie~valo, ths enmeraton do notMass. 0 19232 'Tel. (508) -750-4400.;f3) FTermission to reproduce BNA
eliminate a judge's reeponsibility to take into account the other material otherwise may be obtained by calling (202) 452-4471 Fax
factors mentioned in Rule 403 iteef -t 
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1lo of title 1, United States Cod-, regardless of whether the Note to Rule 405(c)

actor was subject to federal juriediction. The addition of a new subdivieion (a) (4) to Rule 404

n.ceesitatts adding a neo subdivision (c) to Rule 405 to govern
FEDERAL RULES OF EVIDENCE .ethods of proof. Congress clearly intended no change in the

Rule 405. NXthods of Proving Character preexisting law that precludes the prosecution or a claimant f ro.

(a) Reputation or opinion. - In all cases in which evidence oufering reputation or opinion testimony in its case in chief toL,,,, of character or a trait of character of a person is prove that the opposing party acted in conformity with character.
admissible, proof may be made by testimony as to reputation or When evidence is adeissible pursuant to Rule 404(a) (4), the

by testimony in the form of an opinion except as Providod in propon-nt. proof rust consist of specific instanc-$ of conduct

subdivision (cl of this rul-. On cross-examination, inquiry Th. oppoeing party, however, is free to respond with reputation

is allowable into relevant specific instances of condcct. or opinion testimony (including expert testimony if otherwise

s *ieaibl., as well as evidence of specific instances. In a

fcl Proofin eexual isconduct case.- In a case in which crisinal cas, the admissibility of reputation or opinion
evidence I. offered under rule 404a( 1 41. proof awav det by testimony would, in any event, be authorized by Rule 404(a) (1).

specific -nstares of conduct, testiony as to reoutatino. or The extension to civil cases is essential in order to provide the

testimony in the form of An opinion, except that the opponent vith an adequate opportunity to refute allegations aboutL. prosecution or claimantmy off-r reputation or oninio- a character for sexual aisconduct. Once the opposing party

testimony only after tho ofosino Partv ha offered such offers reputation or opinion testimony, however, the prosecution

I,1LtJ.~nL. or claimant may counter using such methods of proof.

L
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November 22, 1994

To: Honorable Alicemarie H. Stotler, Chair, and
Members of the Standing Committee on Rules
of Practice and Procedure

From: Honorable Ralph K. Winter, Chair
Advisory Committee on Evidence Rules

The Advisory Committee on Evidence Rules submits thefollowing items to the Standing Committee on Rules:

I. Proposals Concerning Amendments to Federal Rules of Evidence
404 and 405 as Alternatives to Rules 413. 414. and 415 as
Promulgated by the Congress.

The Advisory Committee adopted recommendations regarding
amendments to Federal Rules of Evidence 404 and 405 pursuant to
Section 320935 of the Violent Crime Control and Law Enforcement
Act of 1994. The Advisory Committee requests that the Standing
Committee recommend to the Judicial Conference that these
proposals be submitted to the Congress pursuant to Section
320935.

II. A Resolution Concerning Rules 413. 414, and 415.

The Advisory Committee adopted a resolution stating its
views on Rules 413, 414, and 415. The Advisory Committee
requests that this resolution be submitted to the Judicial
Conference with Item I.

III. Proposed Amendments to the Rules of Evidence.U

The Advisory Committee has proposed amendments to the
Federal Rules of Evidence 103 and 407. The Advisory Committee
requests the Standing Committee's approval of these amendments
for publication and comment.

=,

https://www.uscourts.gov/rules-policies/archives/committee-reports/advisory-committee-rules-evidence-november-1994



Hon. Alicemarie H. Stotler, Chair
November 22, 1994
Page Two

K
IV. Tentative Decision Not To Amend.

The Advisory Committee has tentatively decided not to
propose amendments to the following Rules of Evidence and asks
the Standing Committee to submit these tentative decisions for
publication and comment:

Rule 406. Habit; Routine Practice

Rule 605. Competency of a Judge as Witness. i

Rule 606. Competency of a Juror as Witness. r
The Advisory Committee requests that the Standing Committee L

submit for publication and comment these tentative decisions,
utilizing the same procedure followed at the last Standing
Committee meeting.

L



ADMINISTRATIVE OFFICE OF THE
L. RALPH MECHAM UNITED STATES COURTS JOHN K. RABIEJ
DIRECTOR CHIEF, RULES COMMITTEE

CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544 SUPPORT OFFICE
ASSOCIATE DIRECTOR

December 2, 1994

L MEMORANDUM TO STANDING COMMITTEE

SUBJECT: Materials on Item I Dealing with Evidence Rules 413-415

Item I contains the following materials:

L 1. Proposed amendments to Evidence Rules 404 and 405 recommended by
the Advisory Committee on Evidence Rules as an alternative to new
Evidence Rules 413-415.

L.

2. Correspondence from the committee's chair inviting public comment on
new Evidence Rules 413-415, including a copy of the new rules. The
invitation was sent to the courts, 900 professors of evidence law,
publishers of legal periodicals, 40 women rights organizations, and 1,000
other interested individuals and organizations.

3. A chart summarizing the comments received from the public on Evidence
Rules 413-415.

4. Correspondence from the Advisory Committees on Civil and Criminal
Rules regarding Evidence Rules 413-415.

L John K Rabiej

Attachments

K A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY



(Add to Rule 404(a)]

C
1 (4) Character in sexual misconduct cases. If otherwise

2 admissible under these rules, in a criminal case in which 7
3 the accused is charged with sexual assault or child C

4 molestation, or in a civil case in which a claim is

5 predicated on a party's alleged commission of sexual assault K
6 or child molestation, evidence of another act of sexual

7 assault or child molestation, or evidence to rebut such

8 proof or inference therefrom.

9 (A) In weighing the probative value of such

10 evidence, the court, as part of its rule 403 '

11 determination, may consider:

12 (i) proximity in time to the charged or F
13 predicate misconduct;

14 (ii) similarity to the charged or predicate L
15 misconduct;,

16 (iii) frequency of the other acts;

17 (iv) surrounding circumstances;,

i8 (v) relevant intervening events; and

19 (vi) other relevant similarities or I
20 differences.

21 (B) In a criminal case in which the prosecution

22 intends to offer evidence pursuant to this subdivision, 7
23 it must disclose the evidence, including statements of
24 witnesses or a summary of the substance of any 7

1 I



1 testimony, at a reasonable time in advance of trial, or

2 during trial if the court excuses pretrial notice on

3 good cause shown.

L 4 (C) For purposes of this subdivision,

5 (i) "sexual assault" means conduct of the

L 6 type proscribed by chapter 109A of title 18,

C 7 United States Code, or conduct that involved

8 deriving sexual pleasure or gratification

9 from the infliction of death, bodily injury,

10 or physical pain on another person

[11 irrespective of the age of the victim, or an

12 attempt or conspiracy to engage in either

13 type of conduct, regardless of whether that

14 conduct would have subjected the actor to

15 federal jurisdiction.

L 16 (ii) "child molestation" means conduct of the

- 17 type proscribed by Chapter 110 of Title 18,

18 United States Code, or conduct, committed in

19 relation to a child below the age of 14

20 years, either of the type proscribed by

21 chapter 109A of title 18, United States Code,

22 or that involved deriving sexual pleasure or

23 gratification from the infliction of death,

E24 bodily injury, or physical pain on another
L

25 person or an attempt or conspiracy to engage

L26 in any of these types of conduct, regardless

2



1 of whether that conduct would have subjected

2 the actor tofederal jurisdiction.

3 (b) Other crimes,,wrongs, or acts. - Evidence of other

4 crimes, wrongs, or acts is not admissible to prove the character

5 of a person in order to show action in conformity therewith

6 except as provided in subdivision (a). . .

3K
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L Note to Rule 404(a) (4)

K The Committee has redrafted Rules 413, 414 and 415 which the

Violent Crime Control and Law Enforcement Act of 1994

F conditionally added to the Federal Rules of Evidence.* These

modifications do not change the substance of the congressional

L enactment. The changes were made in order to integrate the

p provisions both substantively and stylistically with the existing

Rules of Evidence; to illuminate the intent expressed by the

K principal drafters of the measure; to clarify drafting

ambiguities that might necessitate considerable judicial

L attention if they remained unresolved; and to eliminate possible

constitutional infirmities.

The Committee placed the new provisions in Rule 404 because

7 this rule governs the admissibility of character evidence. The

congressional enactment constitutes a new exception to the

L general rule stated in subdivision (a). The Committee also

combined the three separate rules proposed by Congress into one

L subdivision (a)(4) in accordance with the rules' customary

K practice of treating criminal and civil issues jointly. An

- amendment to Rule 405 has been added because the authorization of

a new form of character evidence in this rule has an impact on,

methods of proving character that were not explicitly addressed

by Congress. The stylistic changes are self-evident. They are

particularly noticeable in the definition section in subdivision

Congress provided that the rules would take effect unless
within a specified time period the Judicial Conference made
recommendations to amend the rules that Congress enacted.

r , 1
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(a) (4) (C) in which the Committee eliminated, without any change

in meaning, graphic details of sexual acts. 7
The Committee added language that explicitly provides that

evidence under this subdivision must satisfy other rules of L

evidence such as the hearsay rules in Article VIII and the expert :

testimony rules in Article VII. Although principal sponsors of

the legislation had stated that they intended other evidentiary

rules to apply, the Committee believes that the opening phrase of

the new subdivision "if otherwise admissible under these rules" i

is needed to clarify the relationship between subdivision(a) (4)

and other evidenti ary provisions. L
The Committee also expressly made subdivision (a) (4) subject

to Rule 403 balancing in accordance with the repeatedly stated

objectives of the legislation's sponsors with which

representatives of the Justice Department expressed agreement.

Many commentators on Rules 413-415 had objected that Rule 403's J

applicability was obscured by the actual language employed.

In addition to clarifying the drafters' intent, an explicit

reference to Rule 403 may be essential to insulate the rule 1
against constitutional challenge. Constitutional concerns also

led the Committee to acknowledge specifically the opposing L
party's right to offer in rebuttal character evidence that the

rules would otherwise bar, including evidence of a third person's

prior acts of sexual misconduct offered to prove that the third 1
person rather than the party committed the acts in issue.

In order to minimize the need for extensive and time- L

2 ,



consuming judicial interpretation, the Committee listed factors

that a court may consider in discharging Rule 403 balancing.

Proximity in time is taken into account in a related rule. See

Rule 609(b). Similarity, frequency and surrounding circumstances

have long been considered by courts in handling other crimes

evidence pursuant to Rule 404(b). Relevant intervening events,

such as extensive medical treatmento the accused between the

time of the prior proffered act and the charged act, may affect

the strength of the propensity inference for which the evidence

is offered. The final factor -- "other relevant similarities or

differences" -- is added in recognition of the endless variety of

circumstances that confront a trial court in rulings on

admissibility. Although subdivison (4) (A) explicitly refers to

factors that bear on probative value, this enumeration does not

eliminate a judge's responsibility to take into account the other

factors mentioned in Rule 403 itself -- "the danger of unfair

prejudice, confusion of the issues, . . . misleading the jury,

. . .undue delay, waste of time, or needless presentation of

cumulative evidence." In addition, the Advisory Committee Note to

Rule 403 reminds judges that "The availability of other means of

proof may also be an appropriate factor."

The Committee altered slightly the notice provision in

criminal cases. Providing the trial court with some discretion to

excuse pretrial notice was thought preferable to the inflexible

15-day rule provided in Rules 414 and 415. Furthermore, the

formulation is identical to that contained in the 1991 amendment

3



to Rule 404(b) so that no confusion will result from having two F?
somewhat different notice provisions in the same rule. The

Committee eliminated the notice provision for civil cases stated

in Rule 415 because it did not believe that Congress intended to

alter the usual time table for disclosure and discovery provided f
by the Federal Rules of Civil Procedure.

The definition section was simplified with no change in

meaning. The reference to "the law of a State" was eliminated as

unnecessarily confusing and restrictive. Conduct committed

outside the United States ought equally to be eligible forb

admission. Evidence offered pursuant to subdivison (a)(4) must l,
relate to a form of conduct proscribed by either chapter 109A or

110 of title 18, United States Code, regardless of whether the

actor was subject to federal jurisdiction. 
L

4



L Rule 405

[Add to first sentence in Rule 405(a))

1 except as provided in subdivision (c) of this rule.

[Add]

L
1 (c) Proof in sexual misconduct cases. In a case in which

2 evidence is offered pursuant to rule 404(a)(4). Proof may be made

3 by specific instances of conduct, testimony as to reputation or

L 4 testimony in the form of an opinion, except that the prosecution

' 5 or claimant mav offer reputation or opinion testimony only after

6 the opposing party has offered'such testimony.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~.



Note to Rule 405(c)

The addition of a new subdivision (a)(4) to Rule 404

necessitates adding a new subdivision (c) to Rule 405 to govern

methods of proof. Congress clearly intended no change in the

preexisting law that precludes the prosecution or a claimant from

offering reputation or opinion testimony in its case in chief to

prove that the opposing party acted in conformity with character.

When evidence is admissible pursuant to Rule 404(a)(4), the

proponents proof must consist of specific instances of conduct.

The opposing party, however, is free to respond with reputation

or opinion testimony (including expert testimony if otherwise

admissible) as well as evidence of specific instances. In a

criminal case, the admissibility of reputation or opinion

testimony would, in any event, be authorized by Rule 404(a)(1).

The extension to civil cases is essential in order to provide the

opponent with an adequate opportunity to refute allegations about

a character for sexual misconduct. Once the opposing party

offers reputation or opinion testimony, however, the prosecution

or claimant may counter using such methods of proof.
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The House of Representatives and the Senate have passed H.R.3355, the ViolentCrime Control and Law Enforcement Act of 1994. The President is expected to signthe bill soon. Section 320935 of the Act adds three new Evidence Rules 413-415, whichwould make evidence of a defendant's past similar acts admissible in a civil and acriminal case involving sexual assault or child molestation offense. A copy of the rulesis attached.

Under the Act, the three new evidence rules take effect 180 days after thePresident signs the bill, unless the Judicial Conference makes alternativerecommendations to Congress within 150 days. The review procedures under theRules Enabling Act explicitly do not apply to these rules.

The Judicial Conference's Advisory Committee on Evidence Rules will meet onOctober 17-18, 1994, in Washington, D.C., and it will consider Rules 413-415. Inmaking its recommendations, the committee will benefit from public comment. Toaccommodate the deadlines imposed under the Act, the committee requests that allsuggestions and comments, whether favorable, adverse, or otherwise, be placed in thehands of the Secretary as soon as convenient and in any event, no later thanOctober 11, 1994.

All communications on these rules should be addressed to:
Secretary of the Committee on Rules of Practice and ProcedureAdministrative Office of the United States CourtsWashington, D.C. 20544.

Ralph K Winter, Jr.
Chair, Advisory Committee on
Evidence Rules



SEC. 320935 ADMISSIBILITY OF EVIDENCE OF SIMILAR CRIMES IN SEX
OFFENSE CASE&

(a) The Federal Rules of Evidence are amended by adding after
Rule 412 the following new rules.

"Rule 413. Evidence of Similar Crimes in Sexual Assault
Cases

"(a) In a criminal case in which the defendant is accused of anoffense of sexual assault, evidence of the defendant's commission ofanother offense or offenses of sexual assault is admissible, and mayL. be considered for its bearing on any matter to which it is relevant.
"(b) In a case in which the Government intends to offer evidence

F under this rule, the attorney for the Government shall disclose theL. evidence to the defendant, including statements of witnesses or a
summary of the substance of any testimony that is expected to be of-fered, at least fifteen days before the scheduled date of trial or atsuch later time as the court may allow for good cause.

"(c) This rule shall not be construed to limit the admission orconsideration of evidence under any other rule.
"(d) For purposes of this rule and Rule 415, "offense of sexualassault" means a crime under Federal law or the law of a State (asdefined in section 513 of title 18, United States Code) that in-f s~~olved-L "(1) any conduct proscribed by chapter 109A of title 18,United States Code;

"(2) contact, without consent, between any part of the de-fendant's body or an object and the genitals or anus of another
person;

"(3) contact, without consent, between the genitals or anusL of the defendant and any part of another person's body;
"(4) deriving sexual pleasure or gratification from the in-C fiction of death, bodily injury, or physical pain on another per-son; or
"(5) an attempt or conspiracy to engage in conduct de-r scribed in paragraph (1)44).

"Rule 414. Evidence of Similar Crimes in Child Molestation
Cases

'(a) In a criminal case in which the defendant is accused of anoffense of child molestation, evidence of the defendant's commissionof another offense or offenses of child molestation is admissible, andmay be considered for its bearing on any matter to which it is rel-evant.
"(b) In a case in which the Government intends to offer evidenceunder this rule, the attorney for the Government shall disclose theevidence to the defendant, including statements of witnesses or asummary of -the substance of any testimony that is expected to be of-fered, at least fifteen days before the scheduled date of trial or atL such later time as the court may allow for good cause.
"(c) This rule shall not be construed to limit the admission orconsideration of evidence under any other rule.
"(d) For purposes of this rule and Rule 415, "child" means aperson below the age of fourteen, and "offense of child molestation"means a crime under Federal law or the law of a State (as definedin section 513 of title 18, United States Code) that involved-

"(1) any conduct proscribed by chapter 109A of title 18,
United States Code, that was committed in relation to a child;"(2) any conduct proscribed by chapter 110 of title 18, Unit-ed States Code:



"(3) contact between any part of the defendant's body or anobject and the genitals or anus of a child,1
"(4) contact between the genitals or anus of the defendantand any part of the body of a child,
"(5) deriving sexual pleasure or gratification from the in- -fiction of death, bodily injury, or physical pain on a child; or"(6) an attempt or conspiracy to engage in conduct de-scribed in paragraphs (1W 5). . l

"Rule 415. Evidence of Similar Act. in Civil Cases Concern-
ing Sexual Assault or Child Molestation p

"(a) Inna acivil case in whi ja claim for damages or other relief LJis predicated onh a' p' alleg ed,' commission of conduct constitut-ing an offense'of sexual a"ssult or child molestation, evidence ofthat party's commissin of another offense or offenses of sexual as- ksault or child moles is adisile and may be considered asproie nille43adRl 14 of these rules. 
"(b) A party who intends to offer evidence under this Rule shalldisclose the evidence t the pa against whom it will be offered,includin statements o neses, a summary of the substance ofany testimony that is expected to be offered, at least fifteen days be- Lfore the scheduled date of tria or at such later time as the courtmay allow for good cause.
"Cc) This rule shall not be construed to limit the admission orconsideration of evidene under any other rule."
() M MEATION.-Te amendments made by subsection (a)shall become effective pursuant to subsection (d).
eC) RECOMMENDATIONS BY JuDicmL CONFERENCE.-Not laterthan 150 days after the date of enactment of this Act, the Judicial

Conference of the Uniot States shall transmit to Congress a reportcontaining recommendations for amending the Federal Rules of Evi-dence as they affect the admission of evidence of a defendant's priorsexual assault or child molestation crimes in cases involvin sexualIassault and child molestation. The Rules Enabling Act s all not Japply to the recommendations made by the Judicial Conference pur-suant to this section.
(d) CONGREsSIONAL ACriON.-

F (1) If the, recommendations described in subsection (c) arethe same as the amendments made by subsection (a) then theamendments made by subsection (a) shall become effective 30days after the transmittal of the recommendations.
(2) If the recommendations described in subsection (c) aredifferent than the amendments made by subsection (a), theamendments made by subsection (a) shall become effective 150days after the transmittal of the recommendations unless other-wise provided by law.
(3) If the Judicial Conference fails to comply with sub-section (c), the amendments made by subsection (a) shall be-come effective 150 days after the date the recommendationswere due under subsection (c) unless otherwise provided by law.(e) APPLcATIoN.-The amendments made by subsection (a)shall apply to proceedings commenced on or after the effective dateof such amendments.

7



L SUMMARY OF COMMENTS ON NEW EVIDENCE RULES 413-415

OPPOSE SUPPORT NEUTRAL
RECOMMEND
MODIFICATIONS

LAWYERS* -11- -0- -1-

PROFESSORS OF
EVIDENCE LAW* - 56 - -3- - 7-

r

L JUDGES* -19 - -1- -9-

- OTHERS -2- -3- -0-L
SUBTOTALS - 88- - 7- -17-

--.-.
L ORGANIZATIONS:

NATIONAL -7- -1- -0-

LOCAL -5- -2- -1-

SUBTOTALS -12- -3- -1-

TOTALS -100 - -10 - -18-

*Includes all individual signatories.

(Prepared by Rules Committee Support Office,
ax Administrative Office of the United States Courts)
.



REASONS FOR OPPOSITION TO EVIDENCE RULES 413-415

LAWYERS PROFESSORS JUDGES ORGANIZATIONS TOTALS

Circumvents
Rules Enabling
Act -1- -0- -2- -4- -7-

Constitutional
Concerns -2- -15- -1- -1- -19-

Insufficient
Data on
Propensity -0 - - 31 - - 0 - - 2 - - 33-

Unfair -9 - - 40 - - 4 - - 5 - - 58-

Unnecessary -2 - - 5- - 6 - - 3 - - 16-

Impact on
Native
Americans -3 - - - - 0 - - 1 - - 4-

Drafting
Problems -2 - - 35 - 7 - - 3 - - 47-



rag

ITEM II

RESOLUTION ON RULES 413-415

L



Suggested Language for Transmittal Statement for Rule 404
(Broun Draft #2)

The attached suggested rule represents the Committee's attempt
to draft a rule that would more effectively carry out the policies
embodied in Rules 413-415, as expressed by supporters of those -
rules, while at the same time providing essential integration with K
the existing Federal Rules of Evidence.

This Committee had earlier expressed the opinion that the K
changes now encompassed in these rules were not warranted. Our
initial response was reinforced by comments from the overwhelming
majority of the large number of lawyers, judges and law professors
responding to Rules 413-415. We believe, with these commentators, l
that the existing Rules of Evidence are adequate to deal with the
concerns expressed by members of Congress. Furthermore, we are
concerned that the enacted rules may work to diminish significantly
the policies established by long standing rules and case law
guarding against undue prejudice to persons accused in criminal
cases and parties in civil cases. 

We do not believe that it is our role to prepare alternative
rules that dilute the policies articulated by Congress. Instead,
we have attempted to draft a rule that would both correct K
ambiguities and possible constitutional infirmities identified by
the commentators in Rules 413-415 and remain consistent with
Congressional intent. F

We urge Congress to reconsider its decision on the policy
questions. If it does not do so, we'recommend that our alternative Cbe adopted.

,

rng

F



MINUTES

ADVISORY COMMITTEE ON CIVIL RULES

OCTOBER 20 and 21, 1994

The Advisory Committee on Civil Rules met on October 20 and
21, 1994, at the Westin La Paloma in Tucson, Arizona. The meeting
was attended by Judge Patrick E. Higginbotham, Chair, and Committee
Members Judge David S. Doty, Justice Christine M. Durham, Carol J.
Hansen Fines, Esq., Francis H. Fox, Esq., Assistant Attorney
General Frank W. Hunger, Mark 0. Kasanin, Esq., Judge David F.
Levi, Judge Paul V. Niemeyer, Professor Thomas D. Rowe, Jr., Judge
Anthony J. Scirica, Judge C. Roger Vinson, and Phillip A. Wittmann,
Esq.. Edward H. Cooper was present as Reporter. Judge William 0.
Bertelsman attended as Liaison Member from the Standing Committee
on Rules of Practice and Procedure, and Professor Daniel R.
Coquillette attended as Reporter of that Committee. Judge Jane A.
Restani, a member of the Bankruptcy Rules Advisory Committee,
attended. Thomas E. Willging of the Federal Judicial Center was
present. Peter G. McCabe, John K. Rabiej, and Mark Shapiro
represented the Administrative Office. Observers included Robert
S. Campbell, Jr., Esq., Alfred W. Cortese, Jr., Esq., John P.
Frank, Esq., Barry McNeil, Esq., and Fred S. Souk, Esq.

The Chairman introduced the new members of the Committee,
Justice Durham and Judge Levi.

The Minutes for the April 28 and 29, 1994 meeting were
approved, subject to correction of typographical errors.

Rule 4(m): Suits in Admiralty Act

The Suits in Admiralty Act, 46 U.S.C. S 742, requires that the
libelant "forthwith serve" the libel on the United States Attorney
and the Attorney General of the United States. "Forthwith" has
been read to require service within a period much shorter than the
120-day period provided for effecting service under Rule 4(m).
Several courts, moreover, have ruled that Rule 4(m) does not
supersede the statute because the service requirement is a
condition on the United States' s waiver of sovereign immunity.
Concerns have been expressed that Rule 4(m), in conjunction with
Rule 4(i), has become a trap for the unwary.

The Committee considered this problem at the meeting in April,
1994, and concluded that rather than amend Rule 4 to provide
warning of an exception for cases governed by S 742, S 742 should
be amended to delete the service requirement. Section 742 was
enacted before the Civil Rules were adopted, and there is no reason
that justifies a distinctive service procedure for actions brought
under the Suits in Admiralty Act. Further discussion reinforced
this conclusion. The Maritime Law Association has recommended
amendment of S 742 for years. There has not been any indication
that the Department of Justice believes there are special reasons

https://www.uscourts.gov/rules-policies/archives/meeting-minutes/advisory-committee-rules-civil-procedure-october-1994



Minutes 2
Civil Rules Advisory Committee
October 20 and 21, 1994

that require special rules for these cases.

A motion was adopted by consensus to recommend to the Standing
Committee that it recommend Judicial Conference approval of a
recommendation that Congress delete the service provisions from 46
U.S.C. S 742.

Rule 5(e)

A proposed amendment of Rule 5(e) was published for comment on
September 1, 1994. Discussion of the proposal began with a
reminder of the process that led to publication. Publication of
electronic filing rules was proposed at the June, 1994 meeting of
the Standing Committee by the Appellate and Bankruptcy Rules
Advisory Committees. Because the proposals ran parallel to the
present provisions of Rule 5(e), it seemed desirable to publish an
amended version of Rule 5(e) for comment at the same time. A draft
was circulated to the members of this Committee, and was approved
for publication by mail vote. The October meeting afforded the
first opportunity for Committee discussion of the proposal.

The amended version of Rule 5(e) deletes the present express
reference to facsimile filing, but it is intended that facsimile
transmission be one of the means of electronic filing that may be
authorized by local rule. (A suggestion that the reference to
facsimile filing be restored was rejected, on the grounds that it
is better to adhere to the phrasing used in other sets of rules and
that this point is made clear in the Committee Note.) The
amendment would effect two significant changes in the role assigned
to the Judicial Conference of the United States. Under the present
rule, a district court can authorize filing by facsimile or other
electronic means only if the Judicial Conference has authorized
filing by such means. This requirement is deleted from the amended
rule. The present rule also requires that a local rule be
consistent with standards established by the Judicial Conference.
The amended rule limits the role of Judicial Conference standards
by referring to them as "technical" standards.

There was lengthy discussion of the burdens that may be
imposed by facsimile filing. At the same time, the practicing
members of the Committee noted that the opportunity to file by
means that avoid physical delivery will be welcome. There is no
reason to wait until every court can be set up to permit electronic
filing. The present situation seems to be that many courts do not
have the equipment or staffing required to support filing by
electronic means. Other courts, however, may be able to
accommodate such filing. These courts should be allowed to
proceed.



Minutes 
3Civil Rules Advisory Committee

October 20 and 21, 1994

The question whether the Enabling Act permits delegation tothe Judicial Conference of power to establish technical standardswas explored. It might be feared that the Enabling Act processcannot be used to delegate the power to proceed without followingthe complete Enabling Act process in each instance. The fact thatthe present rule delegates more extensive powers to the JudicialConference does not of itself answer the question whether thisdelegation is proper. It was concluded that the power to adopttechnical standards can properly be lodged in the JudicialConference. Great benefits would flow from adherence by allfederal courts to common technical standards, facilitating readycompliance by all who wish to accomplish electronic filing. Absentcommon technical standards, it seems inevitable that differentcourts will adopt different standards, unless there is commonacquiescence in the standards first adopted by a belwether court.As compared to adoption and regular revision of standards by theJudicial Conference, adherence by acquiescence is not likely toachieve as desirable results. Alternatively, common standardsmight be established by the bureaucratic processes through whichthe Administrative Office undertakes to support acquisition ofelectronic filing equipment by district courts. These processesare less open than the processes of the Judicial Conference, andare entirely outside the Enabling Act system. These considerationspersuaded the Committee that the various advisory Committees andthe Standing Committee have been right all along - the Enabling Actdoes authorize adoption of rules that delegate the standards-setting function to the Judicial Conference.

There followed substantial discussion of two elements of thepublished draft. The first was the substitution of "documents" for"papers" in the provision that a court may "permit papers documentsto be filed * * *." A motion to restore "papers" passed by vote of12 to 0, restoring the word used throughout the rest of Rule 5(e).The second was the sentence stating: "An electronic filing underthis rule has the same effect as a written filing." It was urgedthat this sentence, which parallels similar provisions in the otherrules published for comment at the same time, is unnecessary. Thefull effect of this sentence is accomplished by the initialpermission to adopt rules that permit a paper to be "filed, signed,or verified." A motion to delete this sentence passed by vote of10 to 0.

Possible changes in the Committee Note were discussed withoutfinal resolution. One would add a suggestion that local rulesaddress the steps required to have the effect of filing a physicalpaper - one requirement, for example, might be that a physicalpaper be delivered to the court by some means such as ordinarymail. Another would add a statement that local rules or JudicialConference technical standards should ensure that a reliablephysical record is made of what was done, and how. Yet another
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would delete the final two sentences of the Committee Note, which
suggest that few courts should want to authorize filing by
facsimile transmission. It was concluded that these matters could
be addressed when the period for public comment has closed and the
time comes for final Committee action on recommendations to the
Standing Committee.

Rule 6(e)

At the June, 1994, meeting of the Standing Committee, it was
suggested that the several Advisory Committees study the question
whether the additional time provided for acting after service by
mail should be extended from 3 days to 5 days. Rule 6(e) now
provides that whenever an act is required within a prescribed
period after service of a notice or other paper, the period is
extended by 3 days if service is made by mail. Similar provisions
appear in other sets of court rules, all setting the extension at
3 days. See Appellate Rule 26(c), Bankruptcy Rule 9006(f), and
Criminal Rule 45(e).

The Bankruptcy Rules Advisory Committee considered amendment
of Bankruptcy Rule 9006(f) shortly before this Committee met. The
Bankruptcy Rules Committee concluded that the 3-day period should
not be extended to 5 days. Some of the considerations that weighed
in that decision seem to be peculiar to bankruptcy practice.
Others, however, are common to all the sets of rules. The effect
of all time periods is affected by the extension of time that
occurs when the last day of a specified period is a Saturday,
Sunday, legal holiday, or day when the clerk's office is
inaccessible. The effect of time periods less than 11 days is
affected by the extension that results from exclusion of
intermediate Saturdays, Sundays, and legal holidays, a question
that was last studied with the 1985 amendment of Rule 6(e). Any
change in the rule, even an extension of time, will result in
confusion and resentment. A change in one set of rules but not
others will result in worse confusion, and occasional losses of
rights as parties mistakenly rely on the longer provision in one
set of rules when operating under the shorter provision of a
different set of rules. All rules should continue to adhere to the
same period. And there is no sufficient reason to believe that
postal service has deteriorated so markedly, or will have
deteriorated so markedly by the time an amended rule would take
effect, as to justify amendment now.

These considerations led the Committee to conclude that there
is no present need to amend Rule 6(e).

Rule 9(h)

Section 1292(a)(3) of the Judicial Code provides for appeal
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from "Interlocutory decrees of * * * district courts * * *
determining the rights and liabilities of the parties to admiralty
cases in which appeals from final decrees are allowed." The final
sentence of Rule 9(h) provides: "The reference in Title 28, U.S.C.
S 1292(a)(3), to admiralty cases shall be construed to mean
admiralty and maritime claims within the meaning of this
subdivision (h)." The meaning of this provision is unclear when a
single case includes both an admiralty claim and a nonadmiralty
claim. There is some authority that an appeal can be taken from an
order that determines the rights and liabilities of the parties
with respect to a nonadmiralty claim so long as the case also
includes an admiralty claim. If this position is desirable, it can
be made secure by revising Rule 9(h). Adhering to current style
conventions, the final sentence could read: "A case that includes
an admiralty or maritime claim within this subdivision is an
admiralty case within 28 U.S.C. S 1292(a)(3)."

The Appellate Rules Committee considered this question and
concluded that it should be addressed by this Committee.

It was urged that the proposed amendment should be
recommended. The values of interlocutory appeal are as great for
nonadmiralty claims in an admiralty case as they are for the
admiralty claims. The chair of the Practice and Procedure
Committee of the Maritime Law Association has expressed the same
view. Such scant authority as there is interpreting the present
rule reaches the result that would be expressed more clearly by the
amended version. Action would simply clarify, not extend or change
present appeal doctrine.

This view was met with expressions of hesitation. Section
1292(a)(3) has been construed narrowly, limiting the opportunities
for interlocutory appeal in light of final judgment appeal values.
Appeal of nonadmiralty claims under S 1292(a)(3) could be seen as
a matter of pendent appellate jurisdiction, although it also could
be seen as simple interpretation of the statute in light of the
consolidation of admiralty procedure with civil procedure. The
question can be seen in at least two perspectives: one is that the
interlocutory appeal device is a good thing in admiralty cases, and
should be made as useful as possible; the other is that there is no
apparent justification for treating admiralty cases differently
than other cases, and the unique but somewhat antique interlocutory
appeal statute should be circumscribed as narrowly as possible.

A motion to adopt the draft amendment was carried forward
without immediate decision. It was left to the discretion of the
chair to determine whether to submit the issue to vote by mail
ballot after submitting additional materials on practice under S
1292(a)(3). The advice of the Maritime Law Association will be
sought if the question is not submitted to mail ballot in time for
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making recommendations to the January, 1995 meeting of the Standing
Committee.

Rule 23

Rule 23 was discussed briefly at the beginning of the meeting,
noting that there is nothing on the agenda for action at this
meeting. The Federal Judicial Center is just ready to begin the
fieldwork in its Rule 23 study. The topic will be the focus of the
agenda for the February, 1995 meeting and an important part of the
work to be done in conjunction with the ensuing meeting in April.
It was recalled that the current draft was sent to the Standing
Committee in June, 1993, but pulled back because of the press of
other business. If further information shows that the present rule
is working reasonably well, perhaps it would be better to avoid
modest amendments that might cause more disruption than
improvement. In addition, it has become clear that we need to
reexamine Rule 23 in terms more fundamental than those underlying
the current draft. The focus of concern is on mass torts.

Mass settlement classes are perhaps the most important unknown
factor. Recent developments have brought new practices to our
experience, particularly in asbestos and silicone gel breast
implant litigations. In both, defendants have initiated class
actions in an effort to settle and buy peace. In exploring these
problems, it would be a mistake to focus attention on approaches
that fall within the reach of the Rules Enabling Act. If a careful
view of the whole problem suggests that it is better addressed by
other means, it could easily be a mistake to attempt a less
satisfactory solution by changing the rules.

Rule 26(c)

Proposed amendments to Rule 26(c) were published in October,
1993. The proposal, and public comments on the proposal, were
discussed at the April, 1994 meeting of the Committee. The
proposal was not acted on at the April meeting. New materials were
provided for consideration at this meeting, including two
alternative drafts of Rule 26(c) and a proposed amendment of Rule
5(d).

The draft Rule 5(d) amendment would add a new sentence: "Aparty may agree to destroy unfiled discovery materials, or return
them to the person who produced them, only if the person who
produced them undertakes to retain the materials and the
corresponding discovery requests for five years after the
conclusion of all discovery in the action." The Committee did not
consider this amendment, and did not consider whether it should
remain on the agenda for consideration at a future meeting.
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One of the alternative Rule 26(c) drafts was included with theagenda materials for the meeting. This version was intended toincorporate all of the comments on the published draft that urgedvarious proposals for narrowing the scope of protection afforded bya protective order. The other alternative draft incorporated
additional provisions capturing concerns reflected in ongoinglegislative proposals, and was presented to Committee members forthe first time at the meeting in an effort to focus discussion onthe differences between the 1993 proposal and the legislative
proposals.

Discussion began with review of the history of attempts toconsider legislative proposals to amend Rule 26(c). As at theApril meeting, it was agreed that careful attention should be paidto the concerns reflected in these legislative proposals. Althoughthe Committee cannot urge adoption of undesirable rules changes forpurposes of political expediency, it must be sensitive to theconcerns of Congress. Just as public comment on proposed rulesprovides much valuable information for consideration by theCommittee, so legislative proposals reflect information gathered bythe legislative process that can prove invaluable in framing thebest possible rules proposals. Thoughtful consideration of theconcerns that trouble Congress can have a real impact onCongressional deliberations.

It is clear that there is much concern that materials in thefederal judicial system "ought to be public." The ongoingpolitical debate is not limited to the particulars of discoverypractice, but focuses on larger issues of public information.
There is a natural and sharp focus on discovery protective orders,however, and legislation has been proposed that would alter theframework for dealing with protective orders. Judge Higginbothamtestified before a Senate Committee, where attention focused onprotective orders in products liability and other mass tortsettings. It is clear that there is continuing concern in Congressthat protective orders may have the effect of preventing access toinformation that is important to protect the public health andsafety, and of making it more costly to litigate parallel claims.There is a risk that this concern, whether or not well-founded inlight of actual present practice, will lead to remedies thatinterfere with the vital lubricating function of discoveryprotective orders. Over-eager remedies could greatly increase thenumber of litigated discovery disputes, and ultimately restrict theactual flow of discovery information. It is most important toattempt to achieve a rule that addresses all legitimate needs forlimiting protective orders without imposing undue burdens on thecourts or causing positive harm to the discovery process.

The proposal published in 1993 dealt with modification ordissolution of protective orders, not with the standards for
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initial consideration of protective orders. A deliberate decisionwas made not to address the questions whether modification ordissolution can be sought by nonparties, or whether action isproper after judgment as well as before judgment. In his Senatecommittee testimony, however, Judge Higginbotham noted that courtsfrequently have permitted nonparties to seek modification ordissolution and that the 1993 proposal would permit continuation ofthis practice.

Preliminary results of the Federal Judicial Center study ofprotective orders were presented in a paper by Elizabeth C. Wigginsand Melissa J. Pecherski. Several aspects of the study were notedduring the discussion. Studying three different districts forthree years each, there was protective order activity in a range of4.7% to 10.0% of all cases. Of course the figure would be higheras a percentage only of cases in which there was some discovery.It seems likely that the figure would be higher still as apercentage of cases in which there was a substantial amount ofdiscovery activity, but the preliminary data do not provide thisinformation. Most protective order activity is initiated bymotion, not by stipulation of the parties; the highest figure forinitiation by party stipulation was 26%. It was noted, however,that the data do not permit differentiation between types of cases;it would be consistent with these data to find that stipulatedprotective orders are commonplace in "complex" litigation.Approximately half the motions are met by a response in opposition;almost none were met by a "response in concurrence." The rate ofhearings on motions was highly variable: in the District ofColumbia, it was 12%, in Eastern Michigan 59%, and in EasternPennsylvania, 2%. Of the motions that were ruled upon by a judge,approximately equal numbers were denied, or granted in whole or inpart. (By some chance, in all three districts 41% of the motionswere granted in whole or in part.) Protective orders included awide variety of provisions, but many included restrictions ondisclosure or established procedures for handling confidentialmaterial. Of the suits in which an order was entered to restrictaccess to discovery materials, contract, civil rights, and "otherstatutes" actions accounted for large portions of the total.Personal injuries accounted for 8% or 9% of the total, depending onthe district. Protective orders were modified or dissolved,whether by court order or agreement, in very few of the cases;there is no indication yet as to the types of cases involved or thereasons for modification or dissolution.

The first change in the 1993 draft would incorporate in (c) (1)an express provision recognizing and confirming the common practiceof entering protective orders on stipulation by the parties. Thischange was accepted, on the express understanding that the courtmay refuse to enter an order notwithstanding stipulation of allparties. Rule 26(c)(1), as redrafted, simply provides that the
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court "may" enter the order; in keeping with the Committee' s styleconventions, "may" is a word of permission, not mandate.

Throughout the discussion of other proposed changes, severalmembers voiced concern with the substantive effects of protectiveorders. Information produced in discovery often is not publicinformation. It can be reached, if at all, only by specifiedprocedures limited to specified purposes. There is a substantiveright of privacy that should not be violated by rules of procedure.The determination that privacy can be compromised by discoveryappropriate to the needs of particular litigation does not justifyallowing access to private information for other purposes. Publicaccess to personnel files produced for employment discriminationlitigation, for example, cannot be justified by vague invocationsof the "public interest." Private information may be propertyprotected against taking by the Fifth Amendment.

The distinction between limiting the scope of protectiveorders and establishing a positive right of access also ranthroughout the discussion. The mere absence of a protective orderdoes not establish a right of public access to discoveryinformation that has not been filed with the court, nor todiscovery proceedings. Care must be taken in drafting lestinadvertent references to "access" create a freedom-of-informationact in the guise of protective order limits.

Discussion of the alternative draft began with paragraph (2).The draft provided that the court might protect materials only tothe extent that the interest in confidentiality substantiallyoutweighs the interest in access to the materials. It wassuggested that the burden should lie in the opposite direction -that the rule should provide that discovery material should beprotected unless the public interest substantially outweighs theinterest in privacy. It also was suggested that the unrestrictedreference to denying protection "when a nonparty has an interest inaccess" was too broad. Concern was expressed that as with otherproposals, this approach might require extensive satellitelitigation of the questions of public interest and the balancebetween the interests in access and in privacy. Such attempts toadd to the open-ended "good cause" approach of paragraph (1) werefeared as adding another layer of litigation. Concern also wasexpressed that there is a tension with the provision that expresslypermits entry of a protective order on stipulation of the parties:that the draft might be read to limit the court' s power to enter astipulated protective order by requiring that it independentlydetermine the balance between the interests in confidentiality andopenness. It was suggested that in most litigation there is nopublic interest, but the draft might require explicit considerationand rejection of this possibility in all cases. Even imposing theburden on the person asserting that the public interest overcomes
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the interest in confidentiality does not clearly avoid thisproblem. All of these shortcomings could be addressed by limitingthese issues to consideration on a motion to modify or dissolve.Present practice could continue. There has been no showing thatprotective orders are entered improvidently, or that they concealthe very nature or existence of the litigation. Allowing unimpededentry of protective orders, perhaps with greater guidance as to thecircumstances that justify modification or dissolution, would bebetter.

A motion to delete paragraph (2) of the alternative draft,leaving its provisions for incorporation in the provision onmodification or dissolution, carried by vote of 9 to 3.
Paragraph (5) of the alternative draft provided that the courtmust allow a nonparty access to protected materials if the nonpartyagreed to submit to the terms of the protective order and eitherhad a claim or defense factually related to the protected materialsor was a state or federal agency with jurisdiction over mattersrelated to the protected materials. Discussion of this paragraphincluded reference again to the concern that there is a differencebetween denying protection and ordering access. It also was askedwhy this provision should be separate from the more generalmodification or dissolution provisions of the following paragraph(6). As with paragraph (2), it was suggested that this provisionshould be combined with the more general provisions on modificationor dissolution. As a more specific matter, it was urged that apublic agency should not be allowed access to materials withoutregard to whether it would have authority to compel production byits own independent proceedings. In the same vein, it wassuggested that submission to the protective order might not beenough to protect against forced disclosure under a freedom-of-information act, not only with respect to federal agencies but alsowith respect to state agencies governed by a wide variety of stateacts. Discussion of the aspect of the draft that would require thecourt to defeat protection produced general agreement that the verbshould be changed to provide that the court "may," not must, defeatprotection. No formal action was taken on paragraph (5).
Subparagraph (6) of the alternate draft provided detailedguidance for modification or dissolution of a protective order.One feature was discarded by consensus. The draft would haveallocated the burden of justification according to the nature ofthe protective order. If the order had been entered on stipulationof the parties, the burden of establishing the need for continuedprotection would be on the party asserting the need. If the orderwas contested, the burden of establishing the need for modificationor dissolution would be on the person seeking access to protectedmaterial. This distinction had been vigorously urged by acommittee of the Association of the Bar of the City of New York in
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commenting on the October, 1993 published draft. Concern wasexpressed that it might be difficult to determine whether an orderhad been contested, and that the distinction almost certainly woulddiscourage stipulated orders because of the desire to secure thegreater protection of a contested order. Half-hearted contestscould lead to further confusion through arguments that an order wasnot genuinely contested. The values of stipulated protectiveorders should not be defeated by this provision.

The procedures for nonparty motions to modify or dissolve werediscussed at length. It was recognized from the outset that thequestion of procedures is bound up with the importance ofpermitting extensive nonparty applications. Although it was notedthat one possible means of raising the issue would be a subpoenaissued in separate proceedings, commanding production of materialsubject to a protective order, there was no suggestion that suchprocedures should be encouraged. A protective order in one actionordinarily does not protect against production in independentproceedings by the party who initially controlled information thathas been produced under a protective order. An effort to get thematerial from a party who received the information subject to aprotective order, however, is better made by application to thecourt that entered the protective order. The alternative draftprovided for motions in the court that entered the order bynonparties as well as parties. The motive for this approach wasthe belief that it should be as easy to deny an ill-founded motiondirectly as to deny intervention. Intervention, on the other hand,avoids the awkwardness of recognizing a nonparty' s standing to makea motion.

Discussion of intervention by nonparty applicants began withrecognition that intervention has been the procedure regularly usedas the foundation for a motion to modify or dissolve. The rulecould provide for use of an intervention procedure without invokingthe intervention standards of Rule 24, and without directlyaddressing the question of "standing" to seek intervention.Intervention, moreover, makes it clear that the nonparty hassubmitted to the jurisdiction of the court to make binding ordersthat limit the use of any information released from the full reachof the original protective order.

Robert Campbell observed that the Federal Rules Committee ofthe American College of Trial Lawyers had spent several hoursdiscussing the Rule 26(c) proposal, but had not anticipated thisparticular turn of the discussion to intervention. He asked,however, how Rule 24 intervention tests would apply to an applicanturging a public interest, particularly a generalized publicinterest in health or safety. It was responded that Rule 24intervention tests are elastic, as shown by regular invocation ofRule 24 in present practice dealing with motions to modify or
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dissolve. It was further suggested that an open invitation fornonparty motions might lead to unnecessary work for everyoneinvolved - that an intervention procedure would permit an initialnarrow focus on the question whether a plausible claim formodification or dissolution had been stated, sorting out claimsthat do not justify the burdens of full-scale argument andconsideration.

A motion was made to adopt the first sentence of thealternative draft paragraph (6) as modified to refer tointervention. As a working model, it might begin: "A party - or anonparty who has been granted intervention for this purpose - maymove at any time before or after judgment to dissolve or modify ** *." This motion was not acted on. Discussion of the motion,however, further explored the usefulness of intervention alonglines similar to the earlier discussion. Although Rule 24intervention standards may seem to fit poorly the situation of aperson who is not interested in the merits of an action, theintervention device allows a court to focus on the nature of theinterest asserted as a matter separate from actual application ofthe standards for modifying or dissolving a protective order. Ifan applicant obviously cannot justify full-scale consideration ofthe issue, intervention can be denied. One approach would be torefer to intervention in the text of Rule 26(c) and to explain inthe Note that Rule 24 does not identify the standards forintervention.

Another motion was made to strike paragraphs (2), (5), and (6)of the alternative draft. In their place, paragraph (3) of theOctober 1993 draft would be restored with additional discussion ofpublic interest factors. The problems of nonparty motions, motionsafter judgment, and other matters would be left to continuingdecisional development. This motion rested on doubts about thecapacity of the Committee to discharge well the responsibility ofdrafting in greater detail. It was suggested that this motion waspremature because the Committee had not yet finished discussion ofall possibilities. The motion was not brought to a vote.
Further discussion noted that relief from a protective ordermight be sought by a nonparty bound by the order, as well as by anonparty who simply wished to free someone else from the order.
Discussion of these issues led the Committee to conclude byconsent that it would be better to avoid immediate decisions. Oneor two revised drafts will be prepared, reflecting the discussion,and circulated to the Committee. One draft might hew rather closeto the 1993 proposal, while the other might venture into greaterdetail. If agreement can be reached, either to adhere to theproposal published in October, 1993, or to adopt a revised draft,the topic will be reported to the Standing Committee in time for
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its January, 1995 meeting. It was agreed that if therecommendation should be adoption of a draft with significantadditions to the published draft, the recommendation would includepublication for comment before reaching a final recommendation tothe Standing Committee.

Rule 43(a)

A revision of Rule 43(a) was published for comment in October,1993. The revision was considered in light of the comments at theApril, 1994 meeting of the Committee. No difficulty was caused bythe first revision, which strikes the requirement that testimony betaken "orally." This revision makes it clear that testimony can betaken in open court from a witness who is unable to communicateorally but is able to communicate by other means.

The other revision added a new provision that the court may,for good cause, permit testimony "by contemporaneous transmissionfrom a different location." This provision provoked substantialdiscussion and uncertainty. Doubts were expressed about movingtoward "the courtroom of the future" in which everyone participatesby remote electronic means from many scattered locations. A motionto send the revised rule forward to the Standing Committee forrecommendation to the Judicial Conference failed by even divisionof the Committee.

Reconsideration of the Rule 43(a) proposals again produced nodisagreement as to deletion of the requirement that testimony begiven orally.

Discussion of the provision for transmitting testimony from adifferent location began with a protest that this device can appealonly to those anxious to be "trendy," "with it," and adept with"all the new toys." A lawyer confronted with a proposal totransmit testimony must face the choice of trusting to unseenarrangements made by others or of arranging to be present with thewitness in person or by representative. Only physical presencewith the witness can ensure that there is no improper coaching. Iftestimony is needed from a witness who cannot be present, the partydesiring the testimony should arrange a video deposition afternotice that ensures the opportunity to be present.

These concerns were met with various reassurances.Transmission of testimony could be useful in prisoner cases. Statecourts have substantial experience with conducting arraignments inthis way. Transmission of testimony works well in admiraltyproceedings. The lawyers for other parties can choose betweenparticipating through the system used to transmit the tesimony orparticipating by arranging for someone to be present with thewitness.
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Facing these concerns, it was moved that the draft be amendedfor purposes of further discussion by retaining the requirement ofgood cause and adding a requirement that compelling circumstancesjustify transmission of testimony. This amendment was adoptedwithout dissent.

Further discussion of the amended proposal provoked newexpressions of doubt whether available technology is yetsufficiently reliable to support transmission of testimony. It wasobserved again that it works in admiralty. Another illustrationoffered was the need to take formal authenticating testimony fromthe custodian of records in a remote location; this illustrationwas met by the response that ready resort to deposition or othermeans should show that there is no compelling need in suchcircumstances.

The next illustration was the witness who has an accident, adeath in the family, or like calamity. Transmission is better thana "deposition" during trial. It is not a response that an earlierdeposition should have been taken - the party calling a witnessoften will not seek to frame a deposition, no matter by whom taken,in the shape of expected trial testimony.

It was moved to delete the entire sentence providing forcontemporaneous transmission of testimony from a remote location.The motion failed by vote of 5 in favor, 7 against.

The proposal, as amended to require "good cause shown incompelling circumstances," was then adopted with a recommendationthat the Standing Committee recommend its adoption to the JudicialConference. It was concluded that since the only change from thepublished version is to narrow the availability of transmission,there is no need to republish the proposal for an additional periodof comment. It also was concluded that the Committee Note shouldbe revised to make clear that remote transmission should bepermitted only for truly compelling reasons.

Rule 47(a)

Several draft variations of Rule 47(a) were considered. Eachvariation would establish a right of party participation in theexamination of prospective jurors. The variation most extensivelydiscussed framed the right as one to supplement examination by thecourt, subject to reasonable limits set by the court.

Discussion was introduced with the observation that for manyyears, the Judicial Conference has opposed legislation that wouldestablish a right for attorneys to participate in voir direexamination. Bills continue to be introduced. The most recentform of proposed legislation would set a minimum period that must
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be allowed for party participation, expanded according to thenumber of parties but subject to a ceiling beyond which the numberof parties makes no difference.

A major reason for examining the question again arises fromthe limits that have been placed on peremptory challenges. It hasbecome increasingly important to establish information thatsupports a peremptory challenge that might be attacked on theground that it seems based on stereotyped views of race, ethnicity,gender, or perhaps some other protected characteristic. If lawyersmust explain peremptory challenges, the voir dire process must besufficient to support them. The Supreme Court, moreover, hasrecognized that adequate voir dire is essential to get a fair jury.It is particularly important to have lawyer participation incapital punishment cases. The Criminal Rules Committee has decidedto go forward with a proposal to establish a right of partyparticipation, but has not worked out precise language. An effortshould be made to draft common language for both the Civil andCriminal Rules.

It also was observed that federal judges fear lawyerparticipation because of the results that have occurred in somestate courts, where lawyers drag voir dire out to undue length.Lawyers sometimes manage to make long argumentative statementsabout the case, concluding with a question mark. Attempts may bemade to ingratiate the lawyer with the jury, to secure commitmentsto hypothetical positions, or worse. Any right of lawyerparticipation must be subject to judicial control that eliminatesthese dangers. A specific time limit, however, probably does notmake sense.

Additional information was provided by a survey of currentfederal practice conducted by John Shapard and Molly Johnson of theFederal Judicial Center at the request of the Committee. Thesurvey was mailed to 150 active district judges; 124 responded.The responses showed that 59% of the responding judges allow someform of attorney participation in voir dire. The average timespent in voir dire was essentially the same across all forms oflawyer participation, ranging from allowing counsel to conduct mostor all of the voir dire to limiting counsel to suggestingadditional questions to be asked by the court. Judges who allowquestioning by counsel listed a number of means used to preventimproper or unduly extended use of voir dire. Forty-four percentresponded that it was rarely necessary to do anything, perhaps inpart because 79% responded that they make it clear at the outsetthat inappropriate behavior is not permitted. Fifty percentgenerally limit the time for voir dire. Among specific limitslisted were rules that prohibit addressing a question to anindividual juror if it can be addressed to the panel as a whole,prohibit attempts to "instruct" jurors, and prohibit any effort to
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seek a juror's commitment to support a position based on ahypothetical fact statement.

Turning to the question of drafting, it was urged that it isimportant to define the right as one to supplement the court' s voirdire. This perspective makes it clear that the court is incontrol, and establishes the foundation for the court's power toestablish reasonable limits that respond to many case-specificfactors, including the extent of examination by the court. TheCommittee was informed that the Criminal Rules Advisory Committeeconcluded that there must be an "escape clause" to ensure authorityto control abuse by pro se defendants. It was agreed that thispower of control must be included in the power of the court tolimit the time, manner, and subject matter of the examination.

District judge members noted that each of them now allowsattorney participation in voir dire. But caution was expressedabout incorporating this practice in the rule as a "right."Although the rule would establish the authority to limit lawyerparticipation, creation of even a limited right expands thepossibility of appellate reversal on finding one limit or anotherunreasonable. One judge, for example, is "very tough" onargumentative questions. A rule requiring that limits bereasonable would exert some pressure to lighten up on this stance.It would not be enough simply to allow exceptions "in the interestof justice." Another judge noted that he had seated perhaps 1,000juries. Lawyers, when given the chance to participate in voirdire, have done it properly. In addition, he and many others havefound that it is helpful to use questionnaires to get informationthat is difficult to elicit in open court. Many judges conduct thefirst stage of juror examination, and then allow lawyers toparticipate.

Lawyer members of the Committee stated that often they do notget enough information to make intelligent challenges. Thisproblem is particularly acute with judges that do not usequestionnaires and who conduct ineffective voir dire examinations.Judges who do not allow lawyers to participate often do a poor job.State courts in such states as Louisiana and California do a goodjob of controlling lawyer participation.

Robert Campbell noted that the Federal Rules of CivilProcedure Committee of the American College of Trial Lawyersgenerally supports the proposal to establish a right of lawyerparticipation, but recognizes that this is a tricky question.Lawyers are concerned about judges who believe that expedition isthe key to justice, racing through a meaningless voir dire -perhaps in the belief that it makes no difference - to select ajury quickly. But there also is a risk created by lawyers whocontinually push as close as possible to the mistrial line in
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seeking to misuse voir dire to persuade or intimidate jurors.
Barry McNeil urged that there is no issue more important totrial lawyers than participation in voir dire. Often it does nottake long. Often the questions go to knowledge, not to bias.Mandatory language is highly desirable.

These concerns were translated into a motion to revise thefinal draft variation to read as follows: "The court must conductthe examination of prospective jurors. The parties are entitled toexamine the prospective jurors to supplement the court' sexamination within reasonable limits of time, manner, and subjectmatter set by the court in its discretion." The motion passed byvote of 12 to 0.

Two suggestions were made for additions to the draft CommitteeNote to reflect the changes in the text of the rule and thediscussion. The Note should describe the virtues of jurorquestionnaires as a means of eliciting useful information andproviding the foundation for effective but efficient voir direexamination. And it should stress the importance of appellatedeference to trial court discretion in setting limits on the time,manner, and subject matter of attorney questions.

Rule 48

The proposal to amend Rule 48 to require 12 -member juries wassupported by a separate volume of readings on jury size. Thesereadings underscore many of the issues discussed in brief compass,or simply assumed, in the Committee discussion.

The introductory comments began by observing that the path bywhich 6-person juries became the norm, replacing 12-person juries,has been a source of uneasiness from the beginning. Reduction ofjury size by local court rules was urged in the interests ofefficiency and cost. The decisions that due process allows statecourts to try criminal cases to juries with as few as 6 memberspaved the way for the decision that the Seventh Amendment alsopermits 6-person juries. The rulemaking process of course does notprovide the occasion for reconsidering Supreme Courtinterpretations of the Seventh Amendment. Sound procedure,however, may justify means that are not constitutionally required.
The recent elimination of alternate jurors has been welcomed,because it avoids the need to excuse alternates at the end of trialwithout an opportunity to participate in the process ofdeliberation and decision. The Committee Note to the 1991 Rule 48amendments observed that ordinarily it is "prudent and necessary"to seat more than 6 jurors in order to guard against sickness ordisability. It further observed that use of more than 6 jurors is
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desirable because it increases the representativeness of the jury,and that smaller juries "are more erratic and less effective inserving to distribute responsibility for the exercise of judicialpower." These concerns underlie the common practice of seating 8or even 10 jurors in trials that seem likely to go more than 3days. The more apt comparison is between 8- and 12-person juries,not 6- and 12-person juries.

Many scholars agree that 12-member juries are better. Thevast weight of history and tradition creates a strong presumptionin favor of 12. A 12-person jury, moreover, makes it much moreprobable that any single jury will include representatives ofsignificant minority groups. The importance of representativenesshas been underscored by recent decisions that limit the use ofperemptory challenges for the purpose of striking minority membersfrom a jury; it is ironic that one of the surest safeguards ofrepresentativeness should be sacrificed in the name of expediency.Smaller jury verdicts, moreover, are more erratic, less stable, fora variety of reasons. In many ways, the capacities and behavior ofa group of 6 are different from those of a group of 12. It is moredifficult for a single aggressive juror to dominate a larger group.Larger juries bring broader ranges of experience and values to thedeliberation, and are better able to recall trial evidence.
The argument for smaller juries is that they perform as welland cost less. It is difficult to generate useful estimates of theadded costs. Much depends on efficient management of the jurypool. Use of "staggered starts," for example, with differentjudges of the same court setting different times for beginning thejury selection process, can achieve significant efficiencies.Without attempting to assume any new efficiencies on this score,however, initial rough estimates suggest that the additional annualcost of returning to 12-person juries would range from a lowestimate of about $4,000,000 to higher estimates of three or fourtimes that much. These sums are not insignificant. All estimates,however, are a fraction of one percent of the judiciary budget, aninfinitesimal fraction of one percent of the national budget, andonly a few cents per person each year.

Turning to detailed drafting issues, it was agreed that thepresent rule means that the parties can stipulate to a nonunanimousverdict, or to a jury of fewer than 6 members, at any time throughverdict.

Robert Campbell told the Committee that the Federal Rules ofCivil Procedure Committee of the American College of Trial Lawyersfeels strongly about returning to 12-person juries. They alsobelieve that there should be alternates. The 12-person jury hasbeen used for a long time. It is much easier for one juror tomanipulate a 6-person jury than a 12-person jury.



Minutes 19
Civil Rules Advisory Committee
October 20 and 21, 1994

A motion was made to adopt "Variation 1" of the alternative
drafts submitted for consideration. This version requires that the
court seat a jury of 12 members. The balance of Rule 48 is
retained with only stylistic changes. The motion was adopted by a
vote of 12 to 0.

It was moved that the rule be amended to require a jury of "no
fewer than" 12 members, so that a larger number could be seated for
a long trial. A parallel suggestion was that the use of alternates
should be restored. If more than 12 are seated, either some must
be treated as alternates or all must be allowed to deliberate. It
was suggested that it would be unwise to have more than 12
deliberate. Designation as alternates could be left to the end of
trial, however, even by some device such as drawing lots. If the
parties were concerned about a larger jury, they could stipulate to
a smaller one. This approach, however, would leave the parties
subject to persuasion by the trial judge. Another problem seen
with a jury of more than 12 members was that the number of
peremptory challenges is set by statute. It would be necessary to
determine whether an increase beyond 12 jurors would warrant an
increase in the number of peremptory challenges, and if so how to
accomplish the change. The motion to amend failed by vote of 0 to
12.

A motion was then made to begin the rule with a power to
stipulate to a jury of fewer than 12 members: "Unless the parties
stipulate to a smaller jury, the court must seat a jury of twelve
members." This motion failed by vote of 2 to 11.

The draft variations that tied jury size to various
nonunanimous verdict formulas were discussed briefly. It was
agreed that the unanimity requirement has profound effects on the
dynamics of deliberation. These variations were dismissed without
further discussion.

Rule 53

Discussion of the Rule 53 draft began with the statement of
the chair that Judge Wayne Brazil had been deeply involved in the
back-and-forth process of generating the draft. Great appreciation
was expressed by the Committee both for this assistance and for
Judge Brazil' s great services to the Committee during his period as
a member.

The Rule 53 draft was submitted in two forms. The earlier
form set out three related rules. Draft Rule 53 rewrote present
Rule 53. Draft Rule 53.1 invoked Rule 53 but added separate
provisions for pretrial masters. Draft Rule 53.2 likewise invoked
Rule 53 but added separate provisions for post-trial masters. This
form reflected the history of the project. An initial suggestion
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for a modest amendment to reflect the growing role of pretrialmasters led to a Committee recommendation that a rule be preparedgoverning pretrial masters in some detail. Consideration of thatdraft persuaded the Committee that if the subject were to beapproached, it might be better to undertake a more thorough
revision of Rule 53. One of the major reasons for this conclusion
was the level of detail with which the pretrial master draftregulated topics also involved with trial or post-trial masters.The first response to this conclusion was the set of three relatedrules. A later response was to fold all three into a singlerevised Rule 53.

Several distinguished academics had provided reactions tothese drafts. One of the common reactions was surprise thatmasters are used for trial purposes - these observers have becomeso accustomed to the pretrial and post-trial functions of mastersthat they were uncomfortable with the traditional trial role ofmasters. These reactions were supplemented with the observation
that there has been concern about the dissonance between Rule 53 asa trial master rule and the flourishing use of pretrial masters.One question is whether Rule 53 should continue to provide fortrial masters at all. The role of the trial master's report isuncertain, particularly in a jury trial. The tracks for presentingpretrial-gathered evidence now include the 700 series EvidenceRules, and Evidence Rule 1006. These did not exist as such whenspecial masters were taking root. If a master is to be a witnessat trial, should it be by other means? And if the traditional
trial function of masters were to be abolished, should theremaining roles be covered by a rule outside the Rule 53 framework?

John Frank observed that with masters, we are dealing with the"fourth tier" in relation to Article III. This issue was faced inthe 1980s with the question whether a new court should be createdas an intermediary between the circuit courts of appeals and theSupreme Court. Bankruptcy courts and magistrate judges bothfunction as fourth tiers. Masters are another fourth tier. Weshould not "create" this practice. To the extent that trial masterpractice is dwindling, it is a good process. We should notencourage a separate fourth-tier process that competes withmagistrate judges.

It was asked whether there are any abuses that mightdemonstrate the need for a rule amendment. The response was thatthe question is not so much one of abuses as one of a largepractice that does not appear to be supported by present Rule 53.A revised rule could validate this practice and regulate it. Thereare, however, no rigorous data detailing the developing use ofpretrial or post-trial masters. Professor Margaret Farrell hasdone a recent study for the Federal Judicial Center, but itproceeds by systematic review of specific experiences rather than
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a generalized survey.

Experience with trial masters was described from apractitioner' s perspective. The device can be useful as a means ofaddressing part of a complicated case that requires detailedevidence, leaving the rest of the trial for the court. Usefulnes,however, depends on the agreement of the parties to accept themaster' s report as final. Trial masters should be used only if theparties agree to treat the report as final. In one jury trial,with the consent of the parties, the master' s report was submittedto the judge, objections were made to the judge, and the report asthus finalized was read to the jury as dispositive on the issuesinvolved. In another case, the report was offered as a piece ofevidence, to be supported or rebutted by other evidence. Thatexperience was "a zoo."

It was noted that maritime damages cases often are tried to amaster. Another experience involved use of a master in a massiveforeclosure to rule on the priority of liens and to distribute a$25,000,000 fund among 260 applicants. Superfund and likelitigation frequently involves resort to masters. In California,experts often are used as masters in leaking underground storagetank litigation. Other experiences involved use of a master in athree-judge court redistricting case, in a class action with 20,000claims; in an action parcelling out a complex real estate division;and in attorney fee disputes.

A master also may have the advantage of expert experience.John Frank noted a case in which this advantage was in factrealized.

Returning to pretrial masters, it was asked whether Rule 53authorizes developing practices. Inherent power was noted as analternative source of authority. A rule that - as Rule 53 -approaches a procedure without authorizing it does not always, bynegative implication, preempt the field and oust reliance oninherent power. Consensual use should not be troubling. Thestructural components of Article III and the Seventh Amendment aresatisfied by consent of the parties; the master becomes essentiallyan arbitrator operating within the framework of an Article IIItribunal.

Greater difficulties are presented by nonconsensual use.Unique and complicated subject matters often present courts with aneed for assistance. Reliance on private individuals who serve asmasters can, however, present problems of competence. Lawyer-masters, moreover, also present problems of conflicting interests.

Thomas Willging noted that when he and Joe Cecil studiedcourt-appointed expert witnesses, they found judges using the
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witnesses as expert advisers. Evidence Rule 706 experts are used
not just as witnesses. Their sense was that there is little
authority, apart from inherent power.

It was suggested that discussion should focus on the contested
use of a master. Parties may agree even on the use of an expert as
adviser to the court; agreement means there is little problem. If
there is a large not-consented use of masters, there are serious
questions of authority, proper practice, and the like.

At the end, it was concluded that there is no apparent need
for imminent action. The Rule 53 drafts will be treated as an
information-study item for the time being. Should reason appear
for further work, they may provide a useful starting point.

Rule 68

Rule 68 has been before the Committee for some time. At the
April, 1994 meeting, it was concluded that further action should
await completion of the Federal Judicial Center study of Rule 68.
John Shapard, who is in charge of the study, put it aside over the
summer for the purpose of completing the survey of practices
surrounding attorney participation in voir dire examination of
prospective jurors. See the discussion of Rule 47(a) above.

An informal survey of California practice was described.
California "section 998" uses costs as an offer-of-judgment
sanction, but costs commonly include expert witness fees in
addition to the more routine items of costs taxed in federal
courts. Generally this sanction is seen as desirable, although
respondents generally would like more significant sanctions. Most
thought the state practice was more satisfactory than Rule 68.
There was no strong feeling against the state practice. One lawyer
thought the state practice restricts his freedom in negotiating for
plaintiffs. This state practice seems preferable to the
complicated "capped benefit-of-the-judgment" approach embodied in
the current Rule 68 draft.

Another comment was that Rule 68 becomes an element of
gamesmanship in fee-shifting cases. It is like a chess game - an
extra shield and tool in civil-rights litigation. It is working
close to a casino mentality. But Rule 68 has meaning only in cases
where attorney fees are thus at stake. It would be better to
abandon it.

Professor Rowe described his ongoing empirical work with Rule
68, investigating the consequences of adding attorney-fee
sanctions. The work does not answer all possible questions. An
offer-of-judgment rule may have the effect of encouraging strong
small claims that otherwise would not support the costs of suit;
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this hypothesis has not yet been subjected to effective testing.There does seem to be an effect on willingness to recommendacceptance of settlement offers, and perhaps to smoke out earlieroffers. Results are mixed on the question whether such a rule maymoderate demands or, once an offer is made, encourage the offerorto "dig in" and resist further settlement efforts in hopes ofwinning sanctions based on the offer. And there is a possible"high-ball" effect that encourages defendants to settle for more,just as there may be a "low-ball" effect that encourages plaintiffsto settle for less.

John Frank reminded the Committee of the reactions that metthe efforts in 1983 and 1984 to increase Rule 68 sanctions. At thetime, he had feared that efforts to pursue those proposals furthermight meet such protest as to bring down the Enabling Act itself.He also noted that there are other means of encouraging settlement,and imposing sanctions, that involve less gamesmanship and moreneutral control. "Michigan mediation," which was recognized as aform of court-annexed arbitration with fee-shifting consequencesfor a rejecting party who fails to do almost as well as themediation award, was described. The view was expressed that thisand other alternate dispute resolution techniques have made Rule 68antique in comparison.

Some members of the Committee suggested that the best approachwould be to rescind Rule 68. It might work well between litigantsof equal sophistication and resources, but it is not fair in othercases, even if it is made two-way. A motion to abrogate Rule 68was made and seconded twice. Brief discussion suggested that therewas support for this view, but also support for an attempt toprovide more effective sanctions in a form less complicated thanthe present draft.

Alfred Cortese noted that Rule 68 has been "studied to death."An ABA committee looked at it but could not reach any consensus.Most lawyers are adamantly opposed to fee-shifting sanctions.

After further discussion, it was concluded that the time hasnot come for final decisions on Rule 68. It has significant effectin actions brought under attorney fee-shifting statutes thatcharacterize fees as costs. Repeal would have a correspondinglysignificant effect on such litigation. Even if the present ruleseems hurtful, there should be a better idea of the consequences ofrepeal. It was agreed that the motion to repeal would be carriedto the next meeting, or until such time as there is additionalinformation to help appraise the effects of the present rule or thesuccess of various alternative state practices.

Evidence Rules 413 - 415
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New Evidence Rules 413 to 415 were enacted as part of the
Violent Crime Control and Law Enforcement Act of 1994. These Rules
take effect 180 days after the bill was signed unless the Judicial
Conference recommends alternative provisions to Congress within 150
days after signing. The deadline is February 10, 1995. The
Evidence Rules Committee has recommended alternative provisions;
its deliberations were summarized. The Criminal Rules Committee
has reviewed the Evidence Rules Committee recommendations and has
voted to support them.

It was further noted that the author of the provisions enacted
by Congress apparently thought that a Rule 403 balancing test
applies to the decision whether to admit evidence apparently
admissible under the new rules. There is history to support this
view. But the plain language of the Rules shows that they were not
drafted to say what they intended to say. The Evidence Rules
Committee responded to this information by drafting its alternative
recommendations as Evidence Rule 404(a) (4). The approach taken was
only to improve the drafting to reflect Congressional intent, not
to change the substance of what Congress intended. This approach
may be bolstered by the view that the purpose of providing 150 days
for alternative Judicial Conference recommendations was to seek
drafting suggestions, not comment on the wisdom of the choices made
by Congress.

Substantial discomfort was expressed with the substance of the
Congressional provisions. It was urged that this Committee should
draft an alternative provision that would hew as close as possible
to the views that have been expressed repeatedly in recent years by
Judicial Conference committees, substantially different from the
provisions adopted by Congress. A "mere hortatory response" would
be lost without a trace in the echoes of history. An alternative
draft would at least give the Standing Committee an alternative to
consider if it should decide to take a more aggressive stance than
that adopted by the Evidence Rules Committee.

These sentiments were met by concerns that although the
substance of the Congressional approach leaves much to be desired,
the views of Judicial Conference committees have been made clear to
Congress. Vigorous efforts were made to advance these views during
the legislative process, without significant success. Rejection of
these views was particularly clear with respect to the argument
that "other crimes" evidence should be limited to cases of actual
convictions. To engage in a process of competing with the Evidence
Rules Committee draft might simply vitiate the effectiveness of any
response by the Standing Committee.

At the conclusion of this discussion, the sense of the
Committee was that the Committee should support the conclusions of
the Evidence and Criminal Rules Committees that as narrow an
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approach as possible should be taken in attempting to improve thedrafting of the Rules adopted by Congress. This support should beconveyed to the Standing Committee.

Next Meetings

The next two meetings of the Committee were set. One will bein Philadelphia on Thursday and Friday, February 16 and 17, 1995.The agenda for this meeting will focus solely on Rule 23. Severalexperienced class-action litigators and a few scholars will beinvited to describe their experiences and thoughts for theCommittee. The following meeting will be in New York on April 20to 22, 1995. This meeting will be held in sequence with the masstort symposium of the Institute for Judicial Administration at NewYork University. It is hoped that members of the Committee will beable to attend the symposium as another element in the continuingstudy of Rule 23.

Respectfully submitted,

Edward H. Cooper, Reporter
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I. WELCOME AND INTRODUCTORY REMARKS

PROFESSOR CAPRA: Well, welcome, everybody. I appreciate you coming today and it's going to be an exciting conference.
I want to turn it over first to the new chair of the Committee on Rules of Practice and Procedure, which means our boss, and
that's Judge David Campbell.

JUDGE CAMPBELL: Thank you, Dan. Thank you all for being here, and thank you especially to Pepperdine for hosting us
in this incredible place. I've heard several people comment that if they lived here they would never get any work done. I can
relate to that since I'm regularly distracted by my office view of the parking lot. [Laughter] I don't know what I would do with
this view out the window.

But for those who were here last night, Dean Tacha was as kind and gracious as she could have been. She greeted us like we
were long lost family members and just really welcomed us, and thank you to everybody else at Pepperdine who has made
this possible.

It's great to be with the Committee. 1  This is my first evidence meeting; as for a few others, it's their first meeting as well. This

Committee is a remarkably talented and experienced group of people. And it's good to know that the Rules, 2  which are so
critical to our system of justice, are in such capable hands and, particularly, chaired by somebody as capable and experienced
as Judge Sessions.

Additionally, thank you for those of you who have come to help us think through these issues. I just finished about ten years
on the Civil Rules Committee, and it was the practice of that Committee to regularly meet with experts, people who are really
knowledgeable and experienced in the application of the Rules, and to me that is the most important thing that the Committees
do--to get experience from folks like you on how the Rules are working and where changes could be made and what might
or might not improve the system. I think to the extent we get it right, it's because of the benefit of the input folks like you
provide. So thank you very much for taking time to be here. We know that you have busy lives and that this is a sacrifice to
come and we really appreciate it.



CONFERENCE ON POSSIBLE AMENDMENTS TO..., 85 Fordham L. Rev....

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 3

*1519  And thanks to Dan Capra. I tell you, Dan, I got exhausted reading your materials. [Laughter] What an amazing effort
in putting together these materials and organizing this conference.

So it's great to be with you, and I look forward to the discussion today.

PROFESSOR CAPRA: Thanks, Judge Campbell. I turn it over to my direct boss now, Judge William Sessions.

JUDGE SESSIONS: Yeah, right. Am I your boss? [Laughter]

You know, I was reading the materials that Dan had submitted, and I've been on the Committee for a long time now, and those
materials are just phenomenal. In some ways you get the sense that he's able to write these materials with footnotes and citations
from memory and observation, but I found a typo. [Laughter]

I asked myself, “Can I call him out?” He can't--you can't.

Well, thanks very much to Pepperdine for hosting us. We had an incredible dinner with Judge Tacha, and I'll just say a little
bit about why we're here in Los Angeles. Number one, it's all Dan Collins's fault. He travels across the country for all of our
meetings and nobody seems to come out West, so it's important, I think, for the Committee to come out West. This is my only
power. I get to pick where the meetings are.

Anyway, the other thing was that Judge Tacha and I have been friends for a long time, going way back into the late ‘90s and early
2000s. She retired, and she is a star in the judiciary. She's done phenomenal work for all of us in the judiciary, and I just thought
it was really a good thing to have a Committee of the Judicial Conference come here just before she retires as a statement to her
and to Pepperdine really respecting the work that she's done. You'll find that these symposia are just fascinating. We invite--we
will be inviting--everyone to contribute, including the members of our Committee that have observations to make and also all
of the experts who have been asked to join us. It's an earnest effort to try to get as much information as we possibly can before
we make decisions in regard to changes of the Rules.

We've done this on a number of occasions in the past. It's almost always followed by changes in the Rules of Evidence. Based
upon the history of this Committee, the relevance of these particular discussions is very clear.

With that, thank you very much for contributing, and I look forward to the discussion.

PROFESSOR CAPRA: Thank you, Judge. So let's start today with some basic details. There will be a transcript of these
proceedings, and it will be published in the Fordham Law Review. I'd like to thank the Fordham Law Review for taking this
on and agreeing to do it.

I want to thank Dan Collins for his help in rounding up some excellent participants and Carol Chase for her help in rounding
up the other half of the participants. And thanks to Shelly Cox of the Administrative Office, without whom we could not have
convened. She did a wonderful job to get us here and to get this conference functioning.

This is the fifth year in a row that the Committee has convened one of these kinds of conferences, and there have been various

goals. Sometimes a goal *1520  is to see how a Rule is working, so we had a conference on Rule 502 3  about five years after

it had been enacted to see how that was working. 4

One goal at some of these conferences is to deal with new developments that may require attention. So, the Committee did a

conference on the challenges of electronic evidence, 5  for example, and another on Judge Posner's views on how the hearsay

rule should be changed. 6
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Finally, in these conferences the Committee has been considering evidentiary developments that are worth exploring, whether
or not there's going to be Rule amendments. If developments are having a significant impact, this Committee should monitor
them--that's part of the Committee's goal and structure.

Another motivation that Judge Campbell referred to is to look at a possible amendment before it is issued for public comment by
convening a conference with experts in the field. The usual practice is to develop an amendment and then send it out for public
comment. The public comment these days is sometimes very useful but sometimes not. So it can be very valuable to get expert
comments, through a conference, before a rule gets sent out for public comment. And that is a critical part of this conference.

So we have three topics on the agenda today, but before we get to that we should all introduce ourselves. We'll just go around,
and we'll start with Judge Sessions.

JUDGE SESSIONS: My name is Bill Sessions. I'm a district court judge in Vermont. No, senior district court judge in Vermont
and chair of this Committee.

JUDGE CAMPBELL: I'm Dave Campbell, a district judge in Phoenix, Arizona, and I'm on the Standing Committee.

JUDGE LIVINGSTON: I'm Debra Livingston. I'm a judge on the Second Circuit, and I'm on this Committee.

PROFESSOR COQUILLETTE: I'm Dan Coquillette. I teach at Boston College and Harvard Law School. And I'm Reporter
to the Standing Committee.

JUDGE MARTEN: I'm Tom Marten. I'm a district court judge in Wichita, Kansas, and a member of the Committee.

JUSTICE BASSETT: I'm Jim Bassett. I'm a new member of the Committee. I'm on the New Hampshire Supreme Court.

JUDGE OLIVER: I'm Solomon Oliver, and I'm chief judge of the District Court for the Northern District of Ohio, and I'm the
liaison for the Civil Rules Committee.

MS. LOVITT: My name is Traci Lovitt. I'm also one of the new members of the Committee and I'm a partner at Jones Day.

*1521  MS. SHAPIRO: I'm Elizabeth Shapiro from the Department of Justice on the Evidence Committee.

MR. COLLINS: I'm Dan Collins from Munger, Tolles & Olson here in Los Angeles, and I'm also a member of the Committee.

MR. KRAMER: I'm A.J. Kramer, the Federal Public Defender in Washington, D.C., and a member of the Committee.

MR. GRAHAM: I'm Ken Graham. I'm a retired law professor at UCLA Law School.

PROFESSOR GOLD: Victor Gold, a professor at Loyola Law School here in Los Angeles.

PROFESSOR SCALLEN: I'm Eileen Scallen, and I'm Associate Dean for Curriculum and Academic Affairs and an adjunct
professor of law at UCLA School of Law.

MR. ASPERGER: And I'm Jim Asperger. I am a partner at Quinn Emanuel Urquhart & Sullivan here in Los Angeles.

MR. COHEN: Philip Cohen, criminal defense attorney, Los Angeles.
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MS. ANDRUES: Mary Andrues, partner at Arent Fox.

MR. DYBWAD: Chris Dybwad, Chief Deputy, Federal Public Defender, Los Angeles.

MS. ZUSMAN: Kelly Zusman, U.S. Attorney's Office, Portland, Oregon.

MR. FOX: Brandon Fox, U.S. Attorney's Office here in Los Angeles.

MR. HOLSCHER: I'm Mark Holscher, a partner at Kirkland & Ellis in Los Angeles.

MS. COATS: I'm Wendy Coats. I'm appellate counsel at Fisher Phillips, and I sit in San Francisco.

MS. MILSTEAD: I'm Virginia Milstead from Skadden Arps here in Los Angeles.

MR. JACKSON: Alan Jackson, criminal defense attorney here in Los Angeles.

PROFESSOR CHASE: Carol Chase, professor at Pepperdine.

PROFESSOR LEVENSON: Laurie Levenson, a professor at Loyola Law School, currently teaching evidence at UCLA School
of Law.

JUSTICE MANELLA: I'm Nora Manella. I sit on the California Court of Appeal.

JUDGE PHILLIPS: I'm Virginia Phillips. I'm the chief district judge for the Central District of California in Los Angeles.

JUDGE HAMILTON: And I'm David Hamilton, a judge at the Seventh Circuit headquartered in Bloomington, Indiana.

PROFESSOR CAPRA: And I'm Dan Capra, Fordham Law School, Reporter to the Committee. But before me that was really
impressive. That was--that's impressive.

I'm going to turn to the first topic on the agenda today, which is Rule 404(b) and developments in Rule 404(b), the Rule which

prohibits evidence of crimes, wrongs, or other acts to prove a person's propensity to commit *1522  those acts. 7  And I'm going
to turn with gratitude to Judge Hamilton, who wrote many of the opinions that we are investigating, including the opinion in

United States v. Miller, 8  which has changed the way that courts have started to think about Rule 404(b).

So, Judge Hamilton, please.

II. TOPIC ONE: DEVELOPMENTS IN RULE 404(b)

JUDGE HAMILTON: Thank you, and thanks to the Committee for the invitation to be here. This is about as tough an audience
as it gets. I usually get to ask questions, but I can't imagine the questions I'm going to be subjected to here.

Rule 404(b) is obviously a constant source of disputes. I have to say that I got some great advice as a brand new district judge
from my colleague, John Tinder, who was a veteran prosecutor and criminal defense lawyer. He said, “Dave, just remember
you can never get reversed for keeping out 404(b) evidence.” It's not quite true, but it's pretty close. I generally took a pretty
conservative approach to admitting 404(b) evidence as a trial judge.
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And, at the risk of telling everybody here what they already know, this evidence, particularly about prior convictions, just has
enormous power. In the years I was a district judge I would always talk with jurors after every verdict and every jury in every
criminal case had the same first question: “Has he done this before?” That's what they wanted to know to reinforce the guilty
verdict. And, in the course of the work that I've done on the issue, I've also had occasion to look at academic and experimental
efforts to test the effects of limiting instructions on 404(b) evidence. The results are not encouraging for appellate courts that
say so often, “Well, we count on the jurors to follow the district judge's limiting instructions.”

In our circuit, we've had several developments that I want to just talk briefly about how we administer 404(b). The discomfort
with excessive use and automatic admission, or nearly automatic admission, of prior bad acts evidence was becoming troubling
to a number of judges on our court. This does not track with perceived etiologies, identities, or parties of Presidents who
appointed the particular judges. It's across the board.

Just for those of you who know our court well, Frank Easterbrook and I are probably the principal allies pushing this particular
development in 404(b) evidence.

What we were seeing was just too much 404(b) evidence without any careful thought in the record from district judges about
why this evidence was being admitted. So we have taken steps in a series of cases to try to insist on increased rigor and discipline
in making decisions about admitting Rule 404(b) evidence.

*1523  Probably the most significant step is a case, an en banc decision called United States v. Gomez, 9  which Dan has written

about in the materials, 10  where we were dealing with a drug distribution conspiracy, and one of the fellows had evidence

admitted against him that a few weeks after the conspiracy came to an end, he was in possession of a user quantity of cocaine. 11

How this was supposed to be relevant to anything in the distribution charges was unclear. I'll spare you the procedural saga that
led to Judge Sykes's opinion for our en banc court, but she did several things that are worth noting.

First, she wrote off the old four-prong test of 404(b). That is: Is the evidence directed toward a matter and issue other than

propensity? 12  Is the evidence similar enough and close in time to be relevant? 13  Is the evidence sufficient to support a jury

finding that the defendant committed the similar act? 14  And its probative value, is it not substantially outweighed by the danger

of unfair prejudice? 15  Kind of a familiar litany for trial lawyers and trial judges, at least in criminal cases.

She concluded and we concluded unanimously in this part of the opinion that it was time to abandon that and to focus more

on the text of the Rules and reconstruct a test based on 401, 402, 404(b), and 403. 16  The effort in Gomez, following up on
a series of cases that had been building up to this (where Easterbrook and I had done some of the writing) is to try to insist
that district judges lay out on the record the chain of reasoning--not just identifying a particular item from the list in 404(b) but
to describe the chain of reasoning that takes you from the 404(b) evidence to some probative indication of intent, knowledge,

identity, motive, et cetera. 17  So, if I may quote briefly from the opinion:

[W]e have cautioned that it's not enough for the proponent of the other-act evidence simply to point to a purpose
in the “permitted” list and assert that the other-act evidence is relevant to it. Rule 404(b) is not just concerned
with the ultimate conclusion, but also with the chain of reasoning that supports the non-propensity purpose for

admitting the evidence. 18

*1524  And then reviewing several recent cases: 19

The principle that emerges from these recent cases is that the district court should not just ask whether the proposed
other-act evidence is relevant to a non-propensity purpose but how exactly the evidence is relevant to that purpose--
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or more specifically, how the evidence is relevant without relying on a propensity inference. Careful attention to

these questions will help identify evidence that serves no permissible purpose. 20

Now I don't have any district judges from within our circuit here, but I believe that message has been getting through. I don't
know whether this winds up motivating the Committee, or whether it's the kind of thing that can be done by changing the Rule
text, but what we've done is basically say from the Rule text, we think to implement it effectively, you've got to impose this
disciplined form of thought before 404(b) evidence is admitted.

In your written materials, there was some discussion about the extent to which a particular issue must be placed at issue in

the trial in deciding to gauge what 404(b) evidence might or might not come in. 21  I would say our court's response, at least
as I understand it, was to avoid bright-line rules on that question. We certainly have tried to get across the idea that the mere
fact that a defendant pleads guilty does not mean that intent is always at issue and, therefore, you can put in bad prior acts and
prior convictions to show intent.

What we have advised in the Gomez opinion is to wait and see--for a trial judge--to see how the case develops before making

a final commitment about admitting or keeping out 404(b) evidence. 22

Then I think I'll just say one other thing briefly, which was about five or six years ago--our circuit also deep-sixed the inextricably
intertwined category of evidence that lies somewhere between actual evidence of the crime charged and 404(b) evidence. In
our court's experience, we just found that it was an incoherent mess that contributed nothing of value to making the decisions
and tended to produce fuzzier thinking and, to the extent that's possible, deny defendants the right to advance notice and the

kind of opportunities to resolve such important 404(b) issues before trial. That was in a case called United States v. Gorman 23

from 2010.

PROFESSOR CAPRA: Judge, can I ask you a question about the Gomez case?

JUDGE HAMILTON: Yes.

PROFESSOR CAPRA: So what's required in the Seventh Circuit is that the district judge must state on the record the chain of
inferences that leads to the particular not prohibited purpose.

JUDGE HAMILTON: The probative value, yes. Yes.

*1525  PROFESSOR CAPRA: That's going to be a requirement, so that's the way you regulate it.

JUDGE HAMILTON: That's the way we do that, and obviously it's with the judge typically saying to the prosecutor, “Explain
to me how do we get ....” In Gomez, it was preposterous.

PROFESSOR CAPRA: Yeah. Well, right, because the only reason that the drug act was probative is that it made it more likely
that he was the one who did the charged crime. There's a recent case kind of like that--it's a constructive possession of a firearm

case--and the government wants to introduce the fact that the defendant possessed a different firearm about a year ago. 24  The
only way that act is probative for any mental state is to go through the propensity inference.

MR. COHEN: I just had one follow-up question for Judge Hamilton. When jurors ask you if the defendant had done this before,
do you tell them?
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JUDGE HAMILTON: Yeah. After they've delivered the verdict, yes, I do.

MR. COHEN: Hopefully not before. [Laughter]

JUDGE HAMILTON: Precisely.

JUDGE OLIVER: When you talk about the example you gave whether it goes to propensity, is it a constructive possession case?

PROFESSOR CAPRA: Constructive possession case.

JUDGE OLIVER: So it may not be propensity then. If it's constructive, then it may go to intent and so forth in turn.

PROFESSOR CAPRA: What does the fact that he had a gun previously say about intent, other than that he is a guy who has
a propensity to possess guns? I guess that's the question.

JUDGE OLIVER: Well, I guess when you get something that goes both to propensity and to something else then the question
is what do you do? I think it could go to whether he was likely to possess--to have possessed--a gun at that time, depending
on the facts.

PROFESSOR CAPRA: Any help on this from my professors here?

PROFESSOR GOLD: Well, I guess what I would say is if you don't take the approach that the Gomez Court takes, then I'm not
sure what 404 does for us. In other words, if you're able to proceed down a logical train that involves a propensity inference,
you can almost always get to a 404(b) point as well.

He's a bad guy, thus he must have had the intent to do this. He's a bad guy, thus that's the guy's identity. So, if we don't follow
Gomez, what's left of 404?

I think, speaking as someone who's taught probably thousands of evidence students over the years, the position I take is of
course you can't proceed through a propensity inference to get to a 404(b) conclusion; otherwise the Rule doesn't mean much.
But then I've got to force my students to slow down and think very logically about how is this evidence getting to the 404(b)
conclusion. It takes some time, and thus I think the idea of asking the trial *1526  judge to state on the record or the prosecutor
to state on the record how we get there is important. It could be of significant value; otherwise I don't see what 404 does for us.

PROFESSOR CAPRA: It actually could be the subject of a Rule, right? The Rule could provide that “the trial judge must state on
the record” or something like that. Eileen. I'm going to go with first names even though you're all like famous people. Go ahead.

PROFESSOR SCALLEN: I am intrigued by this approach in Gomez because this is exactly what I also try to get students to
do. It's just very good at building their legal analysis skills as well as to understand the final purpose of the Rule. However, in
practice, especially at trial, I think it's very, very hard to do on the fly. Although some of these difficult cases would be raised
by motion in limine, I warn students that it's very hard if you're the defense lawyer when the prosecutor throws all the 404(b)
rationales at the trial judge and, of course, the favorite, “It goes to state of mind, Judge.” And trying to get judges to understand
that state of mind is not a catchall can sometimes be difficult.

I did a lot of training of district judges in Minnesota on evidence rules before I came back to California a few years ago, and

404(b) was one of the major problems that they recognized needed attention. Look at what Minnesota did in 2006; 25  Minnesota
is one of the forty-four states that follow the Federal Rules of Evidence. Every change this Committee makes has reverberations
throughout the country.
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PROFESSOR CAPRA: I think the Committee is well aware of that responsibility.

PROFESSOR SCALLEN: Right, right. So what Minnesota did is to amend 404(b) very specifically to set out a checklist because

trial judges love checklists. 26  They just want to be shown what they need to do. And so it now has five basic parts.

One of the parts is the notice requirement that 404(b) has, 27  but the second part is the prosecutor clearly indicates what the

evidence will be offered to prove. 28  So it really highlights this relevance portion. You know, what element or what theory
under 404(b) are you requiring?

It also, however, takes 404(b) to a new level, and this would require some substantial discussion on the federal part. Minnesota

requires, as the third element, that the other crime, wrong, or act be proven by clear and convincing evidence. 29

PROFESSOR CAPRA: We can talk about that, too, what standard of proof that requires.

*1527  PROFESSOR SCALLEN: If we really felt 404(b) is out of control, that's another step.

PROFESSOR CAPRA: Yes, Ken.

MR. GRAHAM: Well, one of the problems I think students have dealing with this is the way we tend to teach relevance.
Thinking about relevance does not come naturally, and so you've got to spend a lot of time with the students getting them to do
that because unless they get that, then they're going to miss that completely.

The other suggestion that I was going to make is if you're going to address a problem, then it's got to be in the text of the rule
because I don't think you can accomplish anything with something in the Advisory Committee Note. At least that would be my
position until somebody does a study of how often Advisory Committee Notes are actually cited. My off-the-cuff impression
is that they almost never see them.

PROFESSOR CAPRA: We actually did a study on Rule 702, the Committee Note from 2000. 30  It's been cited more than 800
times and relied upon, actually.

PROFESSOR SCALLEN: Yeah. Very helpful.

PROFESSOR CAPRA: But, for the record, we don't write Committee Notes like that anymore because they're too treatise-like.
The Standing Committee is currently of the position that you shouldn't include cases in a Committee Note, and so it's a different
world today. So I think you are right that any change must be to the text of the rule.

Yes, Brandon.

MR. FOX: I probably should say for all of us with the Department of Justice, none of our comments are necessarily those of
the Department of Justice--

JUDGE SESSIONS: Do we have to turn off the microphones? [Laughter]

MR. FOX: I practiced in Chicago for nine years as an AUSA and then came here to Los Angeles, and the Ninth Circuit has the
same standard that the Seventh Circuit used to apply before Gomez. Reading Gomez, I find it to be very clear and straightforward.

I think what we're looking at is a 403 analysis 31  where the probative value has to be one of the permitted purposes under Rule
404(b), and part of your analysis about whether there's an unfair prejudice is whether this is being used for propensity or not.
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And I think that that's a very simple analysis. I think the four-part test that we've used in most of the circuits really goes to that.
But I think doing away with that four-part test and just looking at it from a 403 perspective in the way that I've talked about and
the way it's in Gomez is the way to do it, and I think it makes it so much easier for practitioners.

*1528  Maybe things are different in different cases. Actually, Chris Dybwad here from the Federal Public Defender's office
will probably tell you how it is on the defense side in L.A. But I think with 404(b) it should be very rare that we're addressing
these issues on the fly. I think that most of these issues are going to be addressed up front, in motions in limine. Even if they're
not decided before trial, they're at least briefed or argued before trial, if I'm not mistaken.

PROFESSOR CAPRA: So about 404(b) and 403, I can see how you would come to a different conclusion on which Rule is
being applied in a case like Gomez. For the Committee the question is, then, which Rule gets amended, and nobody's going to
amend Rule 403, right? So, if there were going to be an amendment it would seem to be Rule 404(b). It's an interesting question.

MR. FOX: I don't know that it needs to be amended.

PROFESSOR CAPRA: I understand.

MR. FOX: I have a couple things for Judge Hamilton, if I can turn the table and actually ask another question.

JUDGE HAMILTON: Sure. Fair enough.

MR. FOX: Yes. So two things. If it had been, let's say, a counterfeit case, like production of counterfeit money, and the counterfeit
money that looks like it's similar to the kind that was seized a month ago is in his room, do you get to a different place there
in Gomez?

Two, a separate issue, I read your concurring opinion and dissent in part and the jury instruction that you offered. 32  I assume
that that has not been implemented currently in the Seventh Circuit, but you instruct a couple things that I have questions about.

You say before using this evidence you must decide whether it's more likely than not. 33  I'm wondering if you're saying that
the jury needs to do that unanimously or each individual juror can make that decision.

JUDGE HAMILTON: Ouch.

MR. FOX: Well, I think that matters because you want jurors to take different facts and come to conclusions ultimately based
on which facts matter to them, and I can see more jurors getting confused with that if the test is that the finding be unanimous.

JUDGE HAMILTON: Yeah, that's an interesting question. I don't think we were trying to instruct the jury that they would have
to find by a preponderance unanimously. I don't think we ever do with respect to particular pieces of evidence. I mean, you
have the judge making the preliminary evaluation--

MR. FOX: Right.

JUDGE HAMILTON:--as to whether it comes in and then leave it to the jurors, and they may or may not agree on their views
of specific items. But *1529  I'm trying to imagine the appeals if we tried to order unanimity on particular items of evidence.

MR. FOX: What about the counterfeiting?

JUDGE HAMILTON: The counterfeiting example would probably be a much stronger use. In Gomez, what you had was the
difference between a medium wholesale operation in cocaine distribution versus, if I recall correctly, about a half an ounce of
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user quantity cocaine weeks after the distribution operation had been interrupted. I never really saw the nonpropensity inference
there.

Before I did anything definitive, I would want to know a little bit more about what issues were being raised about the counterfeit
that's charged, the counterfeit currency that's charged, and where the additional evidence comes in. It could just be evidence of
the crime that's charged. So allow me to duck a little bit.

PROFESSOR CAPRA: But if his defense is he didn't know it was counterfeit, then you're going to let that in, right?

MR. FOX: Or even identity if it wasn't Gomez. If you say, “It's my roommate instead that did it,” it seems like that is fair
game. If you can show that that counterfeit money came from the production that has already been seized previously, I think
that it's probably--

PROFESSOR CAPRA: The same batch.

MR. FOX: Same batch.

JUDGE HAMILTON: Yes. If you can show that he knows it's counterfeit, then that goes a longer way.

PROFESSOR CAPRA: Because that would show he knew that.

JUDGE HAMILTON: Yes.

PROFESSOR CAPRA: Chris, did you have a comment?

MR. DYBWAD: Just very briefly. As a threshold matter, the sort of rule change that we are talking about--requiring articulation
of a proper purpose that does not proceed through a propensity inference--would make a lot of sense from my perspective; it
encourages the type of rigorous analysis that Judge Hamilton was talking about.

I will say I agree with Brandon that the four-part test in the Ninth Circuit (as you sort of think about at the too remote in time,

the substantially similar) is all much ado about nothing. 34  I mean, at the end of the day, I don't know what it really tells you.
But actually forcing people to specify, “Here is the inferential chain,” I think does make a lot of sense.

I will tell you I routinely receive discovery letters saying, “Here's your discovery. By the way, somewhere in here is something
that relates to the following enumerated Rule 404(b) purposes.”

PROFESSOR CAPRA: That's the “general nature” of the evidence that is required for disclosure under Rule 404(b)--not very
helpful.

*1530  MR. DYBWAD: And even in the context of motions in limine. I'll file a motion in limine and receive a response that
it's relevant to all the enumerated 404(b) purposes. So rigorous analysis, I think, certainly makes sense.

MR. COHEN: I think Brandon raises an excellent question about this unanimity requirement because--I do much more state
court practice than federal as a caveat--so often the response is, “Well, now, counsel, we're getting into a trial within a trial,”
and my answer to that is, “We absolutely are because, as His Honor said, why ask the question about whether you tell the jury
afterward whether or not he's done this.” My concern is, quite candidly, I want to talk to jurors after a verdict. Facts that they learn
posttrial to then support things they may have thought or conclusions they may have been on the fence about reaching during
the trial may very well impact questions that I, or my investigator, then subsequently ask them about what they relied upon.
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And so, when you get into this concept or objection by a judge, “Hey, we're going to trial within a trial,” my response is
“We absolutely are because, as His Honor indicates, it is so critical to human nature and human thinking ‘has this guy done it
before?”’ Once they reach that determination, the rest becomes so much easier.

And so here's the problem: you have twelve people, nine may be relying on something, three may not. The nine are now trying
to convince the three, “Well, he must have done this because he's done that.” If that was, for instance, a Fifth Amendment issue
and nine people were saying, “Hey, he didn't testify, he must be guilty,” hopefully the three would say, “We can't consider that.”

So I think it's a great point. I don't know what the fix is and maybe there isn't a fix. But to require a jury to reach this first
decision about this very damning evidence at a preponderance standard might be one way to try to guard against it. Then, say
if you find this, you may consider it going forward for that.

MR. FOX: And just to be clear, I'm not proposing that. [Laughter]

MR. COHEN: But I am.

PROFESSOR CAPRA: That's good. I like this. So Eileen and then Dan.

PROFESSOR SCALLEN: Going back to Brandon's point about the relationship of 404(b) to 403, and also your point, Philip.
We have a special balancing test if the defendant takes the stand and is going to be impeached with prior convictions.

One thing Minnesota does is it incorporates a similar special balancing test for 404(b) as the last element. 35  So there is symmetry
in a sense. If you're going to use these other bad acts against the defendant in a criminal case, you have to show that the probative
value of the evidence is not outweighed by *1531  its potential for unfair prejudice to the defendant. That's not exactly the 609

test for defendants, 36  but it's the parallel test.

And basically what it means to trial judges is if it's a close case the evidence stays out, whereas 403 is tilted toward admissibility.
So it doesn't provide an absolute burden to the prosecution in getting it over and admitted, but it does in close cases allow the
judge to exclude the evidence.

I do have to point out that despite this really tough 404(b) Rule in Minnesota, they actually do get a lot of 404(b) evidence
admitted. This is not the death knell of that evidence, which can be useful.

PROFESSOR CAPRA: Dan.

MR. COLLINS: One of the questions I thought that the Gomez opinion raised, and I just wanted to flag for discussion, was
whether the relationship between the two subparagraphs in 404(b) is clear enough and whether there should be an amendment
to clarify the relationship. Gomez puts its finger on that issue and then derives the test that the first one would be nullified if the
purpose in the second one evaded the Rule in the first. But that's not necessarily clear from the text.

And when I looked at this issue, I thought of a case I remember from when I was clerking called Hadley v. United States, 37  which
was ultimately argued the next term and then dismissed as improvidently granted. The U.S. Supreme Court never explains why,

but Hadley was a very troubling case that sort of flags this issue, and the Ninth Circuit's opinion in United States v. Hadley 38

takes a very different view of the relationship between the clauses.

It says, “[W]e have held that Rule 404(b) is an ‘inclusionary rule,’ under which evidence is inadmissible ‘only when it proves

nothing but the defendant's criminal propensit[y].”’ 39  So that basically says, “Look, subparagraph (2) is a safe harbor, and
certainly you look at the clauses and, you know, it's not clear what the relationship is.”
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In Hadley, it was sexual molestation of children, and Hadley's argument was that he didn't do the acts, but if he did do them,
they couldn't have occurred by accident, so it certainly isn't an issue of intent because you couldn't do what they said he did

by accident. 40  But the government said, “No, we're entitled to prove intent, so we're going to bring in all these other kids
who are going to say what you did to them.” And, if you look at a relationship between those clauses, it's obvious that it's for

propensity purposes. 41

*1532  While the Supreme Court ultimately didn't resolve it, I think it flags, particularly when you look at it with Gomez,
what's the proper relationship between the clauses?

PROFESSOR CAPRA: It's interesting to think about what it means to be a rule of inclusion, because you've got the exclusion
of character evidence in Rule 404(a) when offered to prove conduct, and then Rule 404(b) actually restates that exclusion, but
then all of a sudden it's a rule of inclusion. What could that possibly mean?

So the Third Circuit's theory is kind of an interesting one about what it means to be a rule of inclusion. What it means is that the
list of proper purposes is not all inclusive. That's all it means, and therefore essentially that means nothing because the Rule itself

says “such as,” 42  so it's pretty clear that it's a rule of inclusion of other possible purposes if that's what you mean by inclusion. 43

But I don't think that's what many courts are saying when they say it's a rule of inclusion. They're not saying that. They're saying
virtually everything gets admitted whenever a proper purpose is articulated.

MR. COLLINS: It's a safe harbor.

PROFESSOR CAPRA: Right, it's a safe harbor. Judge Livingston.

JUDGE LIVINGSTON: I'm thinking back to when I taught this all these years ago. The Second Circuit also used the language
of inclusionary approach when I was trying these cases as a prosecutor. During this period, the Second Circuit had very strong
admonitions about the need to balance, to wait to the end of the trial to see how the evidence developed, and to see what
nonpropensity use the jury would make of the evidence. I have two questions.

One, I have a background concern about whether this is about a textual change to the Rule or whether this is about recognizing
the concepts like the difference between propensity, knowledge, and intent versus concepts like probable cause. They're such
difficult and big concepts to apply in practice that judges occasionally have to remind themselves of the purposes. Whether we
can capture the concerns we have in a Rule, and I was thinking of one--the counterfeiting example.

Imagine the counterfeiting case, the case for prosecution of a conspiracy to distribute counterfeit currency, and you have a prior
counterfeiting conviction. The government's case is entirely circumstantial, meaning they have an undercover who's met with a
person who sold counterfeit currency to the undercover--they have a mountain of evidence against this person. But the evidence
is that the defendant dealing with the undercover will leave and after saying, “I'm going to go meet with my source,” he goes to
a place. They have pictures of him meeting at McDonald's. They never have a hand to hand. But this person is always showing
up at the right place at the right *1533  time. It is powerful circumstantial evidence, but the government wants to introduce the
counterfeiting conviction from some years ago, completely unrelated, and says, “This goes to his intent, Your Honor.” What
this is showing is what his intent was in showing up at these places.

PROFESSOR CAPRA: Explains why he was there.

JUDGE LIVINGSTON: What are the chances? What are the chances that he's always showing up at the right time in the right
place unless he's showing up with a mind to participate? Is that propensity or is that intent? I've always found that very difficult
in talking to my students and prosecutors stumble over it when they attempt to argue.
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PROFESSOR CAPRA: Yes that is the heart of the problem. Justice Manella?

JUSTICE MANELLA: I think that's probably what came up in United States v. Roux, 44  mentioned in the materials, which is a
sexual abuse case, a case where the testimony is a minor accusing someone of sexual abuse and the court permitted evidence of

two other minors to testify to acts against them by the defendant. 45  While I see that they affirmed under the Federal Rules this as
showing the defendant's interest in sex with young girls showed his “motive,” it seems more likely in that case that using motive
is really more proclivity or inclination, the same as whether if he had an inclination to eat cottage cheese that might show he was
eating cottage cheese in this case. I'm not sure it gives him a motive to eat cottage cheese. It just gives him an inclination to do so.

But I will note that obviously in California, they just bit the bullet and they said in sexual abuse cases we're not going to pretend

that this is anything but propensity evidence and we have section 1108 that says it comes in. 46

PROFESSOR CAPRA: Right.

JUSTICE MANELLA: And at some point people, I think, we have to resolve the tension between the underlying purpose of
404(b), which is not to permit propensity evidence, and if there is a consensus reached that there are certain sorts of offenses
that are so difficult to prove without it that we should just be intellectually honest and admit that we are allowing the bad act
to prove the defendant's propensity to commit that crime.

PROFESSOR CAPRA: Well, that's what Congress did. They were as intellectually honest as the day is long, Rules 413 to 415
allow proof of sexual assaults to prove propensity to commit the sexual assault charged, and now prosecutors don't have to

make the often false argument that they are not offering the evidence for propensity. 47

Yes, Mark.

*1534  MR. HOLSCHER: Just briefly. I'm a little concerned about this added potential test--that the defendant must have
actively contested the mental state--because the government has the burden of proof beyond a reasonable doubt. I'm a former
AUSA. I'm on the defense side now, so I'm of mixed minds here truly on the scales of justice. But I don't think the proper
analysis is whether the defendant actively contests. I think it's whether it's an issue that potentially is in dispute, and I think my

sense is all of us here think that Gomez and United States v. Smith 48  were properly decided. It's my sense from what people

have said because it was really propensity evidence; someone tried to pigeonhole it in a permissible use under 404(b)(2). 49

But I think adding something through case law that's not in the Rule in my view is a bit problematic. I don't see how you can
add that just because the defendant hasn't actively contested it.

MR. HOLSCHER: The Rule says it may be admissible for another purpose. 50  I think that district courts have discretion with
the “may be admissible” language to make that decision, and I think it is right that the court has to carefully figure out, “Is this
propensity?” I think all of us can agree that someone dealing drugs at the same location where they're alleged to have possessed
guns doesn't seem to really go to any element. The same thing if you're possessing drugs where you're alleged to have distributed.

But I'd be wary of adding something about contesting the element that doesn't appear to be part of the Rule.

PROFESSOR CAPRA: Judge Hamilton.

JUDGE HAMILTON: It's a really interesting question, and it's one where, let's say, we avoided bright-line rules, but to the
extent you are trying to balance probative value and potential prejudice under Rule 403 it seems to me that the trial judge's
understanding of what is actually in dispute figures into that balance.
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For example, and this goes back to the Miller case, which I wrote and which is cited in some of the materials, where the drugs

that were found were in a large number of sealed plastic bags, some with price tags on them. 51  The government has to prove
intent to distribute, but there is no doubt that whoever was in possession of those drugs was intending to distribute those as
a practical matter.

The question is did this defendant have sufficient ties so that you tag him with that possession with intent to distribute.

So the approach that I think we were adopting in Gomez on that point is not an addition of a requirement but simply an elaboration
on what that balancing of probative value and potential prejudice shows.

*1535  MR. HOLSCHER: So maybe the test is whether the mental state is actually not going to be an issue in dispute. In
other words, if it's him, he had the intent. To me, it's not a focus whether a defendant contests it, it's the issue of whether it
truly is relevant.

PROFESSOR CAPRA: The question is what it means to be truly in dispute. Mary.

MS. ANDRUES: I have a practical question. Mark and Brandon, and Mark and I actually were fortunate to grow up under the
Honorable Norma Manella at the U.S. Attorney's Office in Los Angeles. So we had a pretty strict standard for having to give
notice of Rule 404(b) evidence. I thought that there was a pretty stringent test with our district court judges. Pretty much pretrial
it had to be in front of our judges, or we weren't going to be able to come in the back door with 404(b).

One of the things that concerns me listening to this now that I do defense work is the notion of reserving the ruling on the
404(b) evidence. I like the notice requirement as a defense lawyer. I never really thought much about it as a prosecutor because
I was just trained that was what I had to do, but now I really like it because I want to know what the government's case is
going to be, and I don't really like the idea that the court will say, “Well, counsel, we'll just wait and let you know about how
we're going to rule on it.”

I'm not sure I agree with an amendment to the test because I think clear guidance from the circuit court is good because you can
take the factual cases under which the court has admitted it or not admitted it, and determine whether or not the test has been
met, once you have the standard that you have to meet because evidence has nuances to it. But this notion that I have to worry
about in my defense that the judge is reserving her ruling on the 404(b) evidence, and so I've got to navigate. So, if I know
ahead of time what the ruling is, because either the government can meet its test or not, and then I know, well, boy, I sure can't
put this at issue in the defense because I could see how the government could come back and what it would say on rebuttal,
“Well, Ms. Andrues put this in at issue, Your Honor, and I should be able to bring it in.”

So this notion of the motions go in and we just get a wait and see approach concerns me as a practitioner.

MR. COHEN: You also want to voir dire on it.

MS. ANDRUES: Yes.

MR. COHEN: And you want to give it in your opening statement. If they're going to hear it, I'd rather have them hear it from me.

PROFESSOR CAPRA: Yes, Judge Phillips.

JUDGE PHILLIPS: I just want to jump in and say that throughout this discussion, I have been thinking how important the
pretrial conference is and the motions in limine, and most of the practitioners both on the defense side and the prosecution in
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our district really are very good about bringing those issues up because I don't want to be surprised in the middle of trial, and
I want to be able to reflect on it a little bit.

*1536  And I also agree with what Judge Hamilton said. I take a pretty conservative approach about letting in 404(b) evidence,
but it's something I want to know about in advance and rule so there are no surprises, for example, in opening statements.

PROFESSOR CAPRA: Brandon.

MR. FOX: I want to go back to what Mark said, and I think that an “actively contests” standard is unfair to the prosecutors.
I think defense attorneys can passively contest things. You could just talk about reasonable doubt, it won't meet your burden
beyond a reasonable doubt. You can just say that in opening statement about anything very generic and we're stuck with having
to prove all of the elements, and you haven't actively contested a point yet, but you never know how a juror thinks. That's the
other thing that you just don't know. There are many times that, if we are able to talk to the jurors afterward, they've thought
something completely different than what the attorneys had thought of or what we've argued.

Also, they're not required to accept any stipulations. That's the other thing that we need to keep in mind is that they don't have
to agree with our stipulations. I think they generally do, but we just never know what a juror thinks. So I think that a lot of
things are at issue even if it's not “actively contested.”

PROFESSOR CAPRA: Jim.

MR. ASPERGER: Yeah, Dan, I wanted to come back and just build upon a point that Chris and Philip were making, which I
think dovetails with something Brandon was saying on what the jury is thinking.

We all know these are difficult issues, but having more rigor in how they're approached pretrial and how they're decided, and
also using that rigor, such as the analysis in the Gomez case, is very important in order to have the court have more consistency
and play a gatekeeper role. We don't know how the jury is thinking, but there's a very real risk no matter what instruction is
given that the jury is going to use bad act evidence for the improper purpose of propensity, and I saw that on both sides of the
table as a prosecutor and defense attorney. But in addition, in the last five years I've been on two juries, two criminal juries.
I'm not sure why they let me stay. [Laughter]

But it was very instructive in a number of ways. One was a capital case and it wasn't a 404(b) issue, but it does go to the question
of what juries actually consider. It was in the death penalty phase, and for those of you who aren't familiar with the instructions
given in that phase, one instruction is in deciding whether to impose the death penalty you should not consider the cost. It's a
very clear instruction. It's a standard instruction.

And in our case it was a very close case because there were a number of mitigating circumstances, including that the defendant
had an IQ of about 70. But there are other ones as well, and over the course of what was a very interesting debate on what
penalty to impose, one of the jurors raises his hand and he says, “I know the judge told us we're not supposed to consider this,
but I'm in the insurance business, and if we don't impose the death penalty, based upon the actuarial tables, it's going to be a
huge cost to the people of the State of California.”

*1537  MR. COHEN: He whipped out his chart at that point. [Laughter]

MR. ASPERGER: And so, in any event, I think that bears on the 404(b) point because the gatekeeper role is important in having
more certainty and more rigor even though the standards are hard to apply. That was one of the things I very much liked about
Gomez. I think it's very, very helpful in dealing with those sorts of issues that really are a reality.



CONFERENCE ON POSSIBLE AMENDMENTS TO..., 85 Fordham L. Rev....

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 17

I will say that sitting on the jury it was very heartening to see how conscientious they take their roles. Just to close the story,
I was the foreperson, and I told the jury, you know, the judge said we're not supposed to consider this, but I know whether it's
more costly or not, and I'm not going to tell you what the answer is, but don't assume he's right. [Laughter]

JUDGE PHILLIPS: Thank you for your service. [Laughter]

Very seriously. I think it makes such a big difference in selecting a jury during voir dire when lawyers aren't trying to get off.
It must have been a big sacrifice for you to serve.

MR. ASPERGER: Two months.

JUDGE PHILLIPS: So thank you so much. What a great example.

PROFESSOR CAPRA: Carol.

PROFESSOR CHASE: Yes, going back to whether such an issue is actively contested, one of the things that strikes me about
404(b) is not all of the proper purposes necessarily should have to fall within that category. For example, if you're using a
signature crime to prove identity, that should be part of the prosecutor's case. You shouldn't have to wait for the defendant to
say, “No, it wasn't me.” I mean, nothing beyond a not guilty plea should be necessary in that example. Other purposes like lack
of knowledge, maybe you do want to wait for that to be contested.

So maybe the thing to do is amend the Rule by saying it's admissible for another purpose such as refuting a claim by the opponent
of lack of intent, lack of knowledge, or to show identity or motive or some other purposes. So you've got it in two different
categories, one where it would normally be in the prosecutor's case-in-chief, and the other where it probably is going to be more
prejudicial and less probative in the absence of it being actively contested by the defendant.

PROFESSOR CAPRA: That's an interesting thing to think about, to figure out how it works and how and whether to distinguish
among proper purposes.

MR. FOX: I just want to say I think that those distinctions would all be covered by the 403 analysis.

PROFESSOR CAPRA: Judge Campbell.

JUDGE CAMPBELL: I just wanted to raise a question about another word in 404(b)(2), which is the word “purpose.” 52

When I'm confronted with 404(b) issues, it's often the case as we've seen in the hypotheticals discussed today. The evidence
goes to one or more of the purposes listed in 404(b), but it also clearly goes to propensity. It can be *1538  used for both
purposes. And the rule says that I am to consider whether the evidence is admissible for the purpose of proving intent, and I
sometimes ask: Whose purpose?

The prosecutor will say, “Well, my purpose for getting this in is to prove intent, and the way you solve that problem, Judge, is tell
the jury this is coming in for intent and not for propensity.” Clearly the evidence can have the effect of both propensity and intent.

And I've wrestled with the issue and I'm tempted at times to fall back on this assumption that the jury will follow the instruction,
but the reality is-- particularly with this evidence--it's very hard for them to do.

And so I don't know the answer, but I wondered if we shouldn't be focusing on the purpose for the evidence versus the effect
or potential effect of the evidence on the jury.
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PROFESSOR CAPRA: That's a good point. Judge Marten next.

JUDGE MARTEN: Thank you. Frankly, I think that what has thrown us into a state of some disarray is subsection (2) of 404(b)
which talks about permitted uses, and if it were up to me, I'd get rid of that altogether--the list--and just leave section (1),
subsection (1).

I'd get rid of the permitted uses. You'll notice we have a pretrial order that we use in criminal cases in our district that requires
the government within a certain time period to make the disclosure. So we also order reciprocal discovery to the extent that
it's allowed, and that eliminates a lot of--at least the last minute--kinds of things that come up and which sometimes lead to
knee-jerk rulings when they can be avoided.

But it seems to me that subsection (1), prohibited uses, pretty much covers the waterfront, then you can go to a 403 analysis
and determine if there is some other appropriate use for it.

PROFESSOR CAPRA: So get rid of 404(b)(2).

JUDGE MARTEN: Right.

PROFESSOR CAPRA: So, at the future meeting when the Committee did that, you wouldn't be able to get out of the meeting
room because there would be lines of DOJ lawyers waiting for you. [Laughter]

JUDGE MARTEN: No, I think you could use the argument--

PROFESSOR CAPRA: Bolt out the back door. Is that what you do? [Laughter]

JUDGE MARTEN: Not at all. Show just with subsection (1) that this is not a prohibited use. Instead of having a finite list
which has been interpreted expansively or limiting it in some way, let them make their best pitch, and then use a 403 analysis
if you get past such. I'm not too worried about the government's response, actually, to that kind of thing because they've got
so many weapons at their disposal anyway.

MS. ZUSMAN: You raised a concern in the materials that I don't think we've addressed yet this morning and that is that 404(b)
is not a Rule that only applies to criminal cases. It also applies in civil cases and, in particular, employment discrimination cases.

*1539  And I guess I'm concerned. I think we all recognize that evidence is messy. It doesn't fit neatly within either a propensity
box or a nonpropensity box. So I think the real concern is does propensity predominate versus is there a propensity element
in there at all. And my concern about this requirement of a propensity-free chain of reasoning as applied in the civil context
is then that's going to knock out the plaintiff's “me too” evidence in employment discrimination cases, and I'm not sure how
we work around that.

PROFESSOR CAPRA: I don't know that the proposal would be for a work-around. It would be that the “me too” evidence,
as you describe it, would be prohibited. If all the plaintiff is doing is using prior acts of discrimination to prove propensity,
that would be barred under the requirement of propensity-free inferences. You're right. It does have civil consequences. Judge
Sessions.

JUDGE SESSIONS: I would like to ask a question more than make a statement. I know that there are a lot of judges who, faced
with a 404(b) issue, turn to the government and ask the proper purpose--what's essentially the exception. They identify state
of mind, and that's it. That's the level of review.
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So, if we as a Committee really want to get judges to think more deeply about propensity, you can either change the Rule or
you can do it through Reporter's Notes. Obviously, it's much easier to do the Reporter's Notes. And you made an observation,
I think, that nobody reads the Reporter's Notes. Is that correct?

I'm interested to know if, in fact, we came up with this idea of just describing this issue in greater depth and requiring judges
to make a more detailed analysis of propensity, would that have any effect or is that worth anything?

PROFESSOR CAPRA: Good question. Laurie.

PROFESSOR LEVENSON: And I'd like to respond to that and respond to Judge Marten as well. I actually think that the rules
serve dual purposes: first they govern judges' decision making but also it's very much an information rule, an educational book
for the advocates and for the judge when the judge is making her decision, and that's why I think keeping some form of 404(b)(2)
is really important to get the judges thinking away from propensity, whether there are credible proper purposes for the evidence.

To respond to you, Judge Sessions, I actually do at least require from my students that they be familiar with the Advisory Notes.
It is the best treatise, and, as some of you know, many of us go around the country, whether for the Federal Judicial Center or
otherwise. We engage in educational programs with judges. I do think that having Reporter's Notes and Advisory Comments
will lead to a rash of education, highlighting this as an issue, being able to give judges' hypotheticals in groups they can work
together with and so that there will be a better understanding of them.

This is a hot issue. I actually think that's one way to try to improve the practice, rather than jumping into changing the Rule,
changing and alerting the judges through an Advisory Reporter's Notes. I'm hopeful that they can be helpful.

*1540  PROFESSOR COQUILLETTE: Dan?

PROFESSOR CAPRA: Yes, I know what you're going to say. [Laughter]

PROFESSOR COQUILLETTE: He knows what I'm going to say. I'm Reporter to the Standing Committee on Rules of Practice
and Procedure. The Standing Committee has always been very skeptical about putting substance in the Reporter's Notes that
are not in the Rule itself. There are a couple reasons for that. One of them is the longstanding practice that you do not change
the Reporter's Notes unless you change the Rule itself.

So the idea that you're going to change the Reporter's Notes and not change the Rule is something that we've always avoided.

PROFESSOR CAPRA: Well, we'll just change like three words of the Rule, then have a very lengthy Committee Note.

PROFESSOR COQUILLETTE: This time we'll put in a comma. [Laughter] The second thing is that the Supreme Court,
officially, when it promulgates a Rule, does not approve the Notes. So the Notes have a different authority behind them. And
the third is just practical, which is that you don't want to create a dichotomy between what's in the Rule itself and what's in the
Notes. You don't want something in the Notes that really changes the Rules. So, in general, the Standing Committee, which has
to look at suggestions from the five Advisory Committees, is going to be skeptical about a solution that is a Note-based solution.

JUDGE SESSIONS: Can I just respond? I mean, this is not changing the Rule. This is just explaining the process. I mean, you're
taking Gomez, you're basically using that as a process analysis of 404(b), and then you're just exploring that in the Reporter's
Notes. It's not changing the words. It's not changing the Rule. It's just explaining the process by which judges should come
to the ultimate decision, right?

PROFESSOR COQUILLETTE: If you're not changing the Rule, you can't change the Notes.
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JUDGE CAMPBELL: I think another thought that I've been sensitive to is that this is a Committee under the Rules Enabling

Act that's authorized to write rules. 53  It doesn't say anything about writing Notes, and I think we need to be sensitive to our
role as rulemakers and not general commenters or general advisers or general educators. It's really not the role of the Advisory
Committee to go around and start telling people what we think about the Rules or how they should be applied unless we've
done it in a Rule.

We could take a very expanded role, hold seminars and become the experts on what the Rules mean, and that would be stepping
well outside of our commission, I think.

So I've always been of the view if we have a change worth making we need to make it in the Rules and provide a sufficient
explanation in the Committee Notes, but we shouldn't step outside of the rulemaking function and become general advisors
through the Committee Notes.

*1541  PROFESSOR CAPRA: There was one judge on the Standing Committee several years ago, Dan knows who I'm talking
about, who said every Committee Note should have five words: “The Rule speaks for itself.” [Laughter] Ken?

MR. GRAHAM: Well, I was just going to say I don't know what people's experience has been, but I've written a lot on Rule
404(b), and I've read a lot of 404(b) cases, and I will tell you that the Notes figured almost nothing in the 404(b) cases.

PROFESSOR CAPRA: The original Note. 54

MR. GRAHAM: The Notes don't. The 404(b) cases I've read almost never make any mention of the Notes. But, of course, one
could say well, that's because they make no mention of the law. [Laughter]

MR. DYBWAD: Very quickly in favor of a textual change to the Rule. Basically national uniformity. If I were in the Seventh
Circuit or the Third Circuit right now, I'd certainly be a happy person, and when I'm in the Ninth Circuit I can quote the Seventh
and Third Circuit cases, but I have a whole body of case law that says it's a rule of inclusion. Just because it goes to propensity
but it could also go to another purpose it comes in. So a textual change of the Rule to promote uniformity seems valuable.

PROFESSOR CAPRA: It would be great if all the courts were of one mind about this, but when they're not, that's traditionally
been a problem that should be addressed by rulemaking. That's what the Federal Rules of Evidence are about. They're supposed
to be uniform.

PROFESSOR LEVENSON: I'm throwing this out there sort of out of the blue, but in listening to the discussion it strikes me
that there's a concern that some judges are not considering all the factors that should be considered under the case law. So, if
there were an inclination--I'm not pushing it--to change the Rule, it might be an additional provision that says in making this
determination the court may and should or might consider the extent to which the issue gets contested, whether under 403 this
is properly considered.

The factors that we hear being discussed here, maybe it's premature right now to come up with the language of that Rule, but
if the main concern is that judges are not giving all the factors consideration, maybe that's a change to the Rule that would lead
to more focus on those factors.

PROFESSOR CAPRA: I was thinking that the Federal Judicial Center might have something to do here, in the judicial training
programs that the Center sponsors. On the other hand what would you be doing? You would be educating a particular circuit that
its law was behind the developments in the Seventh Circuit? [Laughter] I don't know. I don't want to be that lecturer. [Laughter]
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PROFESSOR LEVENSON: No, no, I wouldn't think that judges would read it that way. I think judges would be excited about
the fact that there are a group of judges who have identified a concern. They found an approach, and they welcome others to
use that as their own.

*1542  PROFESSOR CAPRA: So maybe there is a Federal Judiciary Center role here. Yes, Justice Manella.

JUSTICE MANELLA: Just as a practical question. I understand the reasoning behind Judge Marten's suggestion that you
eliminate subdivision (2), but then what is it that's going to trigger the kind of pretrial inquiry that I think we all agree is desirable
to have these issues fleshed out beforehand?

If you only have (1), and it just says you can't get it in for propensity, and some prosecutor sits back and when trial begins says,
“I'm not offering it for that. I'm offering it for a perfectly legitimate purpose.” I think you need some mechanism that triggers
the inquiry that allows for the pretrial resolution of the issue.

Now I admit in state court, which some people here are familiar with, you don't often get that same level of pretrial vetting
and that--

PROFESSOR CAPRA: You get it right before they call the witness. [Laughter]

JUSTICE MANELLA: And that explains a lot, including sometimes the rulings from the hurried trial judge who perhaps didn't
have the time to make these kind of nuanced decisions. But that would be my concern. I think you have to have some mechanism
that triggers fronting the issue.

PROFESSOR CAPRA: Now that I think about it, Judge Marten's proposal would change Rule 404(b) to what the hearsay rule
is like. For an out-of-court statement, it's a prohibited use if it's offered for its truth, but the Rules don't articulate any proper
purpose, such as for effect on the listener or as a verbal act.

JUSTICE MANELLA: But that's usually one question and answer. Rule 404(b) evidence may be calling up an entirely new
witness to testify to a series of events.

PROFESSOR CAPRA: Yes.

JUSTICE MANELLA: It's not always getting in a prior conviction.

PROFESSOR CAPRA: Right.

JUSTICE MANELLA: I think everyone here seems to think it's desirable to be able to confront those issues earlier rather than
later. It's often said, if you want to surprise a judge, send flowers. [Laughter] So that's my concern. I don't think any of us,
regardless of what happens to the Rule, would want to diminish the likelihood that these issues would be confronted before
the trial is underway.

PROFESSOR CAPRA: Good point. Kelly.

MS. ZUSMAN: I guess the argument in favor of a rule change is that there's a problem, as described by Judge Sessions. I can
only speak to Oregon, and in Oregon we always lose 404(b) at least initially. I mean, we just do. All of our judges are concerned
about reversals on appeal. The Ninth Circuit hasn't adopted the Seventh Circuit's approach, and yet it's still very restrictive.
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And so I guess at least in my district I think the Rule has been working very well. Our trial judges have been very rigorous
with us. They don't *1543  allow 404(b) in unless there's a very good reason for it, which becomes apparent usually over the
course of a trial. I see you shaking your head.

PROFESSOR CAPRA: Yes. I mean, I have too many cases in my backpack there where the opinion takes one sentence and
that's it, offered for intent, end of story; offered for intent, end of story. So, I mean, with all due respect, but go ahead.

MS. ZUSMAN: That's not the experience in Oregon. So, in terms of the concern about our judges getting it, again, some of
them are applying the Rule as it is currently written in the manner in which I think it was intended to be employed.

PROFESSOR CAPRA: Judge Sessions.

JUDGE SESSIONS: The Committee is in fact going to make one change to 404(b) after unanimous agreement. The defendant
has to ask for notice before the government must provide notice, and the Committee has determined that this triggering
requirement is just a trap for incompetent defense counsel, and there's no reason for that. So we're going to change the Rule
at least in that respect.

Okay. So, if you're going to change the Rule, then you better find some way to change the Advisory Notes. I mean, I was a
criminal defense lawyer in real life, and so you start thinking about all these manipulations along the way. Can you just change
the Rule?

PROFESSOR CAPRA: That is three words. I think that's our hypothetical, three words. [Laughter]

JUDGE SESSIONS: We can remove that notice requirement and then change the Advisory Notes.

PROFESSOR CAPRA: I like that. Carol.

PROFESSOR CHASE: Yes, just again working off of what Judge Marten said and also what Justice Manella said, the concern
she's raised: What if we just have the first paragraph and then had a provision that if the evidence is going to be offered for a
purpose other than to show propensity, the proponent of the evidence must provide notice, state specifically what the purpose
is and how the purpose is fulfilled without relying on propensity?

PROFESSOR CAPRA: That ends up changing the tone clearly, right, and providing a little bit more guidance?

PROFESSOR CHASE: But it still includes the notice requirement, which would trigger the pretrial motions that Justice Manella
was concerned about.

JUDGE SESSIONS: So you would raise the concerns in the notice provision right within the Rule--that's brilliant.

PROFESSOR CHASE: Thank you.

JUDGE SESSIONS: I wouldn't put that in my resume, though, except that it's brilliant.

PROFESSOR CAPRA: Dan.

MR. COLLINS: I just wanted to raise, since we have this distinguished panel here, I wanted to raise one other issue that I also
saw in some of the case law. I agree with the judgment that is behind Rule 404(b) and, as you can tell from my description
of the Hadley case, which as Dan noted, *1544  Congress settled that rule when it had 413 and 415 basically do away with
404(b) in Hadley-type cases.
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But others have criticized 404(b). When the D.C. Circuit had an en banc around the time of the Old Chief v. United States 55

decision, three judges wrote separately and said that

evidence that a defendant charged with drug distribution crime has previously committed drug distribution crimes
should be admissible to show likelihood, (propensity, if you will) that the defendant did it again. Probably no
segment of American society, other than many of its lawyers (and judges) would think that such reasoning is

somehow unreliable. 56

I just wondered is there anyone who shares that view or thinks there's something wrong with the value judgment in 404(b)?

PROFESSOR CAPRA: Given no response, I think that the record should show general agreement by the panel with the principle
that the propensity inference should be barred. Virginia.

MS. MILSTEAD: Well, just following up on that comment about to what extent judges are or are not struggling with the Rule
as written or letting bad acts in or not, what we all seem to agree on is that the jury certainly struggles with a limiting instruction
once they get it. And what I like about the Seventh Circuit's rule is it seems to shift some of that burden from the jury to the
judge to make those distinctions between propensity purposes and permissible purposes, and then that type of evidence that's
more likely to cause a problem for a jury is not going to reach them, and so I think that's a good result to lessen some of the
difficulty with following instructions.

JUDGE PHILLIPS: But doesn't that go back to one of the themes that's come out from several of the participants today? I've
really struggled with this; I read all of this, and most of these issues that come up with 404(b) evidence are really resolved
by applying 403.

MR. COHEN: Yes. And the problem with that is the weak--I mean, we heard from Judge Livingston, the weaker that the case-
in-chief was, the more reason there was to bring in 404(b).

JUDGE PHILLIPS: Bring in 404(b) evidence.

MR. COHEN: Right. But it shouldn't be. It shouldn't be, “Hey, I really need this, that's why you've got to let it in.”

JUDGE PHILLIPS: I have had that exact discussion with counsel.

MR. COHEN: It's Alice in Wonderland thinking. Your case is your case. If you can't prove it with your case, I shouldn't bend
the Rules or the Constitution or whatever you want to frame it to help you prove your case. Get a better case.

JUDGE PHILLIPS: I think you must have read one of the transcripts recently where I said the amount that you need is not
one of the bases for admission.

*1545  MR. COHEN: Really, really important.

JUDGE PHILLIPS: Because “you want it” doesn't count.

MR. COHEN: Because imagine the defense arguing, “Your Honor, I need this stuff to come in because it really, really helps
to prove he's not guilty.” Come on.
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JUDGE PHILLIPS: Either side can make that argument. I've heard it.

MR. FOX: I hope it wasn't one of our fine AUSAs that made that argument, Judge.

JUDGE PHILLIPS: I will just say that the issues come up a lot in civil cases, particularly § 1983 cases.

MR. FOX: So what I wanted to ask about actually goes to the notice requirement, and I think the amendment already agreed
upon is right. The Department of Justice has taken the position it's right. It's part of our practice, as Mary said, it's been part
of our practice forever to provide notice, without a request from the defendant. But if we are getting rid of the “inextricably
intertwined” rule, as the Seventh Circuit has done--

PROFESSOR CAPRA: Yes, let's get to that.

MR. FOX: Yes, so my concern is that with no request from the defendant and no inextricably intertwined rule, if I don't know
what 404(b) evidence necessarily is as the other side or the judge would view it, how do I provide that notice?

So the example that I thought of in my head is possession of a firearm. A felon in possession of a firearm robs a liquor store or
holds up a woman two blocks away from where he's ultimately caught with a gun. Is that going to be 404(b) evidence? Is that
direct evidence of the crime? And if we're not in agreement of what that is, how am I supposed to provide notice?

PROFESSOR CAPRA: Shouldn't the distinction be between direct and indirect evidence, the latter being covered by Rule
404(b)?

Have you got a comment, Judge Hamilton?

JUDGE HAMILTON: Yes. In short, when in doubt, give the notice I think is the response.

PROFESSOR CAPRA: Yes, there you are. Right.

JUDGE HAMILTON: It doesn't hurt to at least signal--in terms of the fairness of the overall trial and the ability of everybody to
prepare to meet the real issues--a little advance notice about the evidence the government intends to put on should not disrupt it.

MR. FOX: So what type of notice is required? If I disclose a summary of a witness's statements, and the witness states that he
held a gun to my head, and we say we intend to call this witness, is that good enough?

PROFESSOR CAPRA: Yes, I think under Rule 404(b) it is. Rule 404(b) merely requires a description of the general nature
of the evidence.

MR. FOX: So we will not have a problem--you know, you don't think that we'd have a problem with the district judges. You
don't think that we'd have a problem on appeal if all we did was turn over that witness statement.

MS. ANDRUES: Are you asking for an advisory opinion?

MR. FOX: Yes. [Laughter]

*1546  JUDGE HAMILTON: And I'm going to duck on the details there simply because I just have not dealt before with any
of the fine-grain disputes about the sufficiency of 404(b) and notice, and I'm grateful for that. The prosecution is in the position
to take care of that issue and say we're going to put this in. If you might think this is 404(b) evidence, here's the notice.
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PROFESSOR CAPRA: You know, the idea of giving notice in doubtful situations is comparable to Rule 701 where the question
is: Are they an expert witness or are they a lay witness? The prosecutor has a duty of disclosure for experts but not for lay
witnesses. And the Department of Justice was all concerned about figuring out whether to disclose when it was unclear whether
the witness was giving expert or lay testimony.

My understanding is what's happened is the prosecutor discloses if there's any doubt in order to avoid a discovery sanction,
and I think that would be the same kind of thing happening with evidence that might be considered inextricably entwined with
the charged crime, I think. Ken Graham.

MR. GRAHAM: One problem with civil cases and Rule 404(b) is that a lot of those cases involve corporations, which then
raises the question of whether a corporation can have character or not because obviously, if corporations can't have character,
Rule 404(b) doesn't apply and you're just back to general principles of relevance.

PROFESSOR CAPRA: Laurie.

PROFESSOR LEVENSON: I was just going to piggyback on what Brandon was saying, the way that inextricably intertwined
evidence often comes in is when a defendant talks big during the crime, so they say, “I'm going to make this deal like the six
other major cocaine deals I did before,” and prosecutors see that as opening a door. Now I get to put on all those six priors.

I do think it's appropriate, absolutely, to give notice for even a logistical reason. I think the judge needs to know how many
trials she is going to have to hear, one on this drug deal or six other ones.

PROFESSOR CAPRA: It would be interesting to figure out how to write an inextricably intertwined takeout. That is to say, not
to allow the exception to Rule 404(b) anymore. And the circuit court opinions that are in the reading, to me, they say, well, we're
not going to do it anymore, but then, then there's a direct/indirect distinction that you have to deal with. And the line between
direct and indirect evidence can be fuzzy, as seen in some of the cases.

So maybe this just can't be solved. But on the other hand, many courts retain this broad inextricably intertwined doctrine that's
problematic because it limits the scope of Rule 404(b) and it means that defendants get no notice of the evidence.

JUDGE CAMPBELL: I have found the inextricably intertwined doctrine helpful because I can ask the question: “Can I pull
this piece out of your case and can you still present a coherent case?” If the answer is no, it's inextricable. If the answer is yes,
then I need to set it aside and consider it under Rule 404(b), and that for me at least has been a relatively easy way to judge.

*1547  PROFESSOR CAPRA: Well, that's an interesting thought I guess, but what if the proponent says, “Well, I need it for
context, Your Honor, because the jury is not going to understand this document?”

JUDGE CAMPBELL: Well, then I consider that. If they really do, then I think it should come in.

PROFESSOR CAPRA: But that's not 404(b) evidence then for context.

JUDGE CAMPBELL: Yes. But if they can tell the story coherently and present their case without that act, then I should consider
that separately under 404(b), and you can't get it in just because it's part of the chain of events or part of the story they want to tell.

PROFESSOR CAPRA: Judge Sessions.

JUDGE SESSIONS: So we're talking about quality of notice. Now let me ask the government lawyers here. So what would you
think about a change in which, as a part of that notice, there is a requirement that you disclose your theory as to how it falls
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within a proper, nonpropensity purpose? You disclose what the purpose is and how it's particularly relevant. You require that in
the notice, and that would be within the Rule. Would you have any strenuous objection to that?

MR. FOX: My concern is exactly what I was just talking about, which is maybe I consider something to be 404(b) or not. So,
if I consider it to be direct evidence of the crime, I'm not going to provide that same level of notice that you're looking for.

JUDGE SESSIONS: But then you just argue in the alternative. We think it's part of the crime, but if it's not, it's 404(b), and we
suggest that it's being admitted pursuant to this particular nonpropensity purpose.

MR. FOX: I'll just tell you what my practice is. My practice is to have open communications with the defense attorney about
what my case is way before trial. So we will talk about his or her theory for admissibility in discussions. If this is going to be
a written requirement, that adds another element to it, but if Chris and I had a case together and he said, “Why are you calling
this witness? What's the purpose?” I would absolutely tell him why we're calling this witness, and we would have a discussion
about how we think it's admissible under 404(b).

MR. ASPERGER: I mean, the challenge from the defense side is not all prosecutors do that. [Laughter] There are many who
don't. And so the notice on the defense side, I think, of the type you're describing would be quite helpful.

PROFESSOR CAPRA: Alan.

MR. JACKSON: Just to dovetail on that same point--I'm a former prosecutor, now a defense attorney. So, along with my
colleagues, some of my colleagues, I wear two hats and struggle with this a little bit.

My question would be if the prosecutor proffers a particular theory or set of theories under 404(b) for prior bad acts, are they

limited to that on appeal? *1548  In the case that Professor Capra and I have spoken about extensively, the People v. Spector 57

case.

PROFESSOR CAPRA: Yes, let's hear about that, the Spector case.

MR. JACKSON: I prosecuted a famous music producer who--law school exam kind of set of facts--a classic case of no witnesses
when a man walked into a foyer and a woman ends up dead after a gunshot. The man walks out, according to some witnesses,
with a gun in his hand and makes a statement. The defense was that she shot herself. Obviously, I had a different theory.

There were seventeen separate events over the course of about thirty years that I could point to and I could prove fit a very
specific pattern of conduct. I was limited, according to Judge Fidler's assessment, to using five prior women and seven different
acts involving those women with a significant amount of similarity.

Well, I presented that as under 1101(b), 58  which is the 404(b) equivalent in California, almost identical. 59  I presented that
under an absence of mistake and used what Judge Fidler thought was a relatively novel theory. It's not an absence of mistake
of the defendant. It was an absence of mistake or accident of the victim. It was not her mistake. It was not her accident. It was
not her suicide, and therefore I could establish a pattern to show that it was unreasonable to believe that he had all these events
in his past, and yet on this occasion this woman happened to grab this gun and shoot herself.

PROFESSOR CAPRA: The only way that it's an absence of mistake that way is because he's got a propensity to do this, isn't
that right?

MR. JACKSON: So that brings up the point. Exactly. And this goes to Justice Manella's point a little bit earlier. There is an
intellectual struggle between propensity and what I call the rule of “of course he did it.” As a prosecutor, I had a rule in my
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head that was “of course he did it,” because he did all the others. If the jury, judge, or trier of fact ultimately is going to come
to a conclusion of “of course they did it,” then how is that not propensity?

But much smarter than me, the Second Appellate District presented an argument and presented a theory that I had not presented,
which was the theory of logical relevance. I love it. I just ate it up when I read it. It's been cited as the doctrine of chances, but

we haven't discussed that, right, so that comes from the United States v. Woods 60  case, I think.

PROFESSOR CAPRA: The Blue Baby case.

MR. JACKSON: That's right, the Blue Baby case. Boy, you know your cases. Do you ever get out? [Laughter] How is it
possible? How could you possibly pull that out of your head? Mention the Fourth Circuit, and you say the Blue Baby case.
It's an infanticide case dating back some years, and in that case the court reasoned that the doctrine of chances doesn't ask
the jurors to utilize the defendant's propensity as a basis for their verdict; it asks the *1549  jurors to consider the objective
improbability that this happened by chance. But I don't see the difference. But, in other words, if Brandon puts forth absence
of mistake pursuant to your suggestion, which I think is a good one, as a defense attorney I want that, I want some notice, I
want to hold Brandon's feet to the fire, but if he puts forth that absence of mistake theory and ultimately on appeal my question
would be is he limited, or is the government relegated to that theory when there might be a smarter set of justices who come
up with the doctrine of chances or something else?

JUDGE SESSIONS: But the pluses of this particular provision would be that it's out front. The fact is these issues are all resolved
in motions in limine. The defense needs to know whether a criminal act is going to be coming in--

MR. JACKSON: I agree.

JUDGE SESSIONS:--before opening statements, so these are all resolved in advance. Why not require, by way of Rule, a
provision that requires the government to say this is the theory by which we are seeking to introduce this 404(b) material, put
the defense on notice, and then the judge is on notice?

PROFESSOR CAPRA: That's interesting; let's say the appellate court goes off on a different purpose for which the bad act
evidence would be admissible.

MR. JACKSON: Right.

PROFESSOR CAPRA: That's equivalent to a trial judge admitting something under a particular hearsay exception but the
appellate court says, that is wrong, but it was admissible under a different exception. And then the appellate court says, “It's
harmless error”--

MR. JACKSON: Sure.

PROFESSOR CAPRA:--if it's all been argued before. But I guess if you could have made an argument on the different purpose
that was never entertained, then you could argue that it's been harmful error, right?

MR. JACKSON: Or if you had put it in your notice requirement. If that becomes part of it, then it could become harmful error.

PROFESSOR CAPRA: Right.

JUDGE HAMILTON: Not to mention the role of the limiting instruction.

MR. JACKSON: I'm sorry?
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JUDGE HAMILTON: If the limiting instruction is given limiting the jury to a particular purpose, and the appellate court says
it could have been admitted for a different purpose, then you're going to have a problem.

MR. JACKSON: That's right.

MR. COHEN: Why is it when the government fails to argue the proper theory, there's an umpire there, supposedly an umpire
who fixes it? When a defense attorney fails to argue it, it's trial strategy? [Laughter]

MR. FOX: It doesn't matter.

MS. ANDRUES: With the notice requirement the possibility is that the prosecutor will list every one of the proper purposes,
and then you play a game back and forth with the prosecutors, okay, which one is it going to be? *1550  And they say, “Well,
I don't know yet. We're getting our case ready for trial.” And so it then would take a motion in limine from the defense to say,
okay, they haven't told--they just said 404(b), here we are, we're back at all of these different theories of the case. I think we're
limited to twenty-five pages for every one of those as to why we don't think it comes in.

III. TOPIC TWO: THE RESIDUAL EXCEPTION: PROPOSED CHANGES TO RULE 807 AND ITS BREADTH

PROFESSOR CAPRA: So now we're going to talk about the residual exception Rule 807 to the Federal Rules of Evidence, 61

and the Committee has, for the last couple of meetings now, been considering changes to that Rule. It comes from a number of
sources of suggested change, and certainly there's been pressure coming from statements from Judge Posner and others that the
residual exception might take on a whole new kind of power to substitute for some of the standard exceptions.

And while the Committee has not agreed with that provision, that idea, the Committee does think that there would be usefulness
in having some changes to the residual exception. And you might argue it's because of a policy decision that it should be broader,
but also the Committee is considering that there are changes that might be useful regardless of what you think about how broad
the residual exception should be.

But I think we could start with just general discussions about the residual exception, its breadth, and whether it should be
broadened to cover more hearsay, more reliable hearsay. Then we could talk about the specific kind of problems with the current
rule that might be fixed as a matter of good rulemaking.

The working proposal for change to the residual exception provides as follows [provided to the panel on a PowerPoint
presentation]:

Rule 807. Residual Exception

(a) In General. Under the following circumstances, a hearsay statement is not excluded by the rule against hearsay
even if the statement is not specifically covered by a hearsay exception in Rule 803 or 804:

(1) the statement has equivalent circumstantial guarantees of trustworthiness  the court determines, after
considering the totality of circumstances and any corroborating evidence, that the statement is trustworthy; and

(2) it is offered as evidence of a material fact;
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(3  2) it is more probative on the point for which it is offered than any  other evidence that the proponent can
obtain through reasonable efforts; and

(4) admitting it will best serve the purposes of these rules and the interests of justice .

(b) Notice. The statement is admissible only if, before the trial or hearing  the proponent gives an adverse party
reasonable written notice of the an intent to offer the statement and its particulars, including the declarant's name
and address, --including its substance and the declarant's name--so *1551  that the party has a fair opportunity
to meet it. The notice must be provided before the trial or hearing--or during trial or hearing if the court, for
good cause, excuses a lack of earlier notice.

I'd like to turn to Victor, who has some thoughts about the residual exception and possible amendments to it.

PROFESSOR GOLD: Okay. Thanks, Dan. I want to talk generally about the idea of process, procedure. I'm agnostic on the
subject, the specific subject of expanding or changing the residual exception. But I think it's very important whenever this group
considers a change to a specific Rule that it has in mind whether that change will have unintended consequences for other Rules.
And the residual exception obviously is a piece of a much larger part of the Federal Rules of Evidence, namely the hearsay law.

The residual exception used to be, of course, part of 803 and 804, 62  and then those sections were given their own Rule, but I
think it's clear that the intention was originally that the residual exception be applied and read in light of its place in the larger
part of hearsay law and specifically the other exceptions. So, as the Advisory Committee considers the possibility of expanding
the residual exception, I think it's very important to think about what effect this will have on the other exceptions, on all the
rest of hearsay law.

For example, we know that some courts approach or use what's been called a “near miss” approach to hearsay exceptions. If

you're close to one of the existing exceptions, but you don't quite make it, maybe we can shoehorn it into 807. 63  If the idea is
to streamline 807, make it easier to apply, I think it's natural to expect that the near miss doctrine is going to be expanding. It's
important to realize that's a likely result and consider if that is the intended result.

It's also important from a process standpoint to think about how a change to the residual exception affects how lawyers and
judges do their jobs. So for a trial judge, for example, if the trial judge is presented with a Rule that says well, you can take an
open-ended approach to the question of what hearsay is trustworthy without it being tethered in any way, shape, or form to the
other specific hearsay exceptions, what does that judge do? How does that judge approach resolving that question?

And I want to make a reference to a more recent amendment to the Rules as a possible illustration of what could happen.

Rule 702 64  was amended in light of Daubert v. Merrell Dow Pharmaceuticals, Inc. 65  and Kumho Tire Co. v. Carmichael, 66

when it was broken out into specific subsections to *1552  reference aspects of what the Supreme Court was trying to do, and

specifically you have 702(c) and (d), which break out the analysis concerning reliability into two parts. 67  Reliability is not
exactly the same thing as trustworthiness, but it's a broad concept. They're both broad concepts nonetheless.
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I've read a lot of 702 cases since the Rule was amended, and I can tell you roughly, if you go to Westlaw, roughly there are 1,000
cases a year that pop up citing Rule 702. Most of them are not published. Most of them are district court decisions that just make
a passing reference. A tiny percentage of those cases actually refer to the specific subsections that 702 now has been divided into.

In other words, they make a passing reference to 702 and they make a beeline for the factor analysis laid out in the Daubert

case. 68  That is, here are the four, five, six, seven factors that might constitute a way practically for a judge to approach judging
whether evidence is reliable or not.

PROFESSOR CAPRA: So your point is that unintended consequences are that courts won't follow what you do.

PROFESSOR GOLD: So one possibility is that you can be well intentioned in changing a Rule, but in the end, if you don't do
that with the thought in mind that judges are going to have to apply this Rule and a general standard doesn't give them a whole
lot of help without some fleshing out, as I think was the case with the original residual exception as it was tethered right in 803
and 804 and as the current residual exception is making explicit reference, references to the existing exceptions.

Something that's completely untethered like that doesn't give the judge guidance and inevitably I think is going to lead to a lot
of inconsistency at the trial court level. Then when you get to the appellate level, let's be honest: evidence rulings almost always
are resolved at the appellate level on a harmless error basis.

And so, if the intention is to expand the admissible hearsay, to expand the near miss doctrine, to give trial judges a broad base of
discretion, then so be it. But if that's not the intention, then we ought to proceed cautiously. Unintended consequences frequently
follow from Rule changes.

PROFESSOR CAPRA: So the problem of tethering is that the current Rule tethers the court to “equivalent” circumstantial
guarantees of trustworthiness--that's what we're talking about here, equivalent circumstances.

PROFESSOR GOLD: Yes.

PROFESSOR CAPRA: What in the world does that mean when you compare the residual hearsay to all the exceptions in Rule
803 and 804? The spectrum of reliability from 803 to 804 is profound.

PROFESSOR GOLD: Absolutely.

PROFESSOR CAPRA: Yes.

*1553  PROFESSOR GOLD: So the word equivalent--

PROFESSOR CAPRA: Means nothing.

PROFESSOR GOLD:--means very little.

PROFESSOR CAPRA: It's like it's equivalent to air or something. It's so unguided. So I'm not sure that actually the tethering
is useful in the existing Rule.

And if we're talking about judicial discretion, judges have tons of discretion now to pick the exception that they want to compare
the hearsay to or not to compare it to. So, if a judge wants to admit the hearsay, they say well, it's just as reliable as the ancient

documents exception. There's actually an opinion like that in the appendix. 69  Well, what does that mean?
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That means it's just as reliable as a completely unreliable statement. So the equivalence standard basically allows about as much
discretion as it would if you didn't have it. Yes, Judge Livingston?

JUDGE LIVINGSTON: I had a question for our distinguished group, and I'm looking forward to hearing this discussion.

Framing the question, at our last symposium, Judge Posner asked us to look at the question whether much broader discretion in
the hands of a judge in admitting reliable hearsay would be a benefit at trials because most academics--he's an academic judge
in the field of evidence--have argued for many years that the hearsay exceptions don't have strong justifications, that there is

probably reliable hearsay that could be admitted and considered by a jury. 70

So we had a symposium, and the trial lawyers said, with a great deal of passion and persuasiveness, that you really need some
degree of predictability, and even though each individual hearsay exception may not have a rich justification in social science to
say, for example, that the present sense impression is really reliable, we should categorically admit it. They believed the Rules
work in giving the trial lawyers the predictability they need.

And so the idea with thinking of this proposal is not to open the floodgates to discretion on the trial court but to signal in some
ways to the trial court that the residual exception doesn't have to be viewed as rare and exceptional as it seems to be viewed
in the cases that we reviewed.

So the question is whether it's possible in the text and the Advisory Notes to communicate what Dan so aptly says in the
materials. We want somewhat more of a residual exception.

PROFESSOR CAPRA: Yes. So how does that work? Let's turn to practicing lawyers. Would somewhat expanded judicial
discretion to admit hearsay be a problem? Jim?

*1554  MR. ASPERGER: I can start with some observations. Having been in front of a number of different judges of trials and
seeing already how much discretion there is and also how common it is for judges to apply the rules differently, my concern
about doing this is opening up something that looks like another broader exception that creates more discretion than intended
and a lack of predictability. So my sense is once you have an exception that is fairly discretionary and untethered, it's easier
to admit the evidence than not.

So, Dan, I think your paper does a very good job of pointing out the problems in the existing wording, and it does seem that it
can be improved. But my concern would be that without some clear indication and guidance, this is still a limited exception and
should be applied only in circumstances where there's very high reliability, that it doesn't open up the floodgates, so to speak.

PROFESSOR CAPRA: So we're in a state that doesn't have a working residual exception. There is nothing in the California
Code of Evidence that is equivalent to Federal Rule 807. There's case law. There's a residual-type analysis for certain niche
kinds of cases, and the case law also says, if I understand this correctly, that you never know. We might apply it more broadly.
So how is that working? Justice Manella?

JUSTICE MANELLA: I just don't recall the issue coming up. I guess somebody who had done the kind of exhaustive,
encyclopedic survey that you have in the federal cases might draw some conclusions that this has caused judges to stretch or
torture exceptions to the hearsay rule. That's possible, but I haven't done that study, so I don't know. I guess it's one fewer thing
for trial judges to think about.

PROFESSOR CAPRA: Well, there was a study done in the State of Washington, where initially there wasn't a residual exception.
What happened was--and it was especially child sex abuse cases--statements were offered and admitted under 803(2), excited

utterance, 803(4), statements to doctors, which the facts indicated neither applied. 71
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And so by the end of a five-year period, the Washington Advisory Committee saw 803(2) become this kind of formless exception
where judges were admitting hearsay not covered by the exception, because it was reliable. And so the decision was made, at
least that's my understanding, to have a residual exception.

JUSTICE MANELLA: I do not know whether that's under consideration now in California. I don't know.

PROFESSOR CAPRA: Kelly, did you have a comment?

MS. ZUSMAN: I think, at least in my mind, I see this in two parts. First, you've got the civil side and then on the criminal
side. Criminal defendants have this notion of fairness that's associated with the Confrontation Clause, which is always going
to backstop 807 and residual hearsay.

*1555  PROFESSOR CAPRA: Agreed.

MS. ZUSMAN: The other three parties do not, so there isn't that Confrontation Clause safety net, if you will. And the concern
that I have about expanding 807 too far is that it's really about fairness and it's about the notion that we want people to come
into court. We want adversarial testing.

So those out-of-court declarants, and the example that you give in the materials for the Draper v. Rosario 72  case from the
Ninth Circuit where you have the inmate who says “I saw the guard do X,” and I'm thinking if I'm representing the guard how
am I going to test that before a jury? How can I question that person's perspective or bias or motive in coming forward with
that kind of an affidavit or a declaration?

So that's a concern that I have about expanding it too far. If our basic principle is we want adversarial testing, we want that in-
court testimony, then I think our exceptions need to be constrained.

PROFESSOR CAPRA: Ken?

MR. GRAHAM: Well, I hate to say this, but now that Scalia is gone I think there's probably going to be a majority on the Court

to overturn Crawford v. Washington 73  and return to something like the Ohio v. Roberts 74  original rules.

PROFESSOR CAPRA: Which then brings 807 back into play as it were.

MR. GRAHAM: That's right. The point is there will be no backstop to 807 in criminal cases because you'll be back to the
Roberts thing where if it resembles one of the existing hearsay exceptions, it's okay.

PROFESSOR CAPRA: This is off point, but I'm thinking that when that change of the Court comes what gets lost is Melendez-

Diaz v. Massachusetts, 75  but not a complete return to Roberts.

MR. GRAHAM: Yeah.

PROFESSOR CAPRA: That's my thought, but then again, since we have a minute on this and we have experts here, any
thoughts?

PROFESSOR SCALLEN: I think you're right. That's been the troublesome area and--

PROFESSOR CAPRA: The certificates.
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PROFESSOR SCALLEN:--you know, if you look at the other Confrontation Clause cases, a lot of them center on statements
against interests, so there may be something that gets done in that context, but for the most part I think the confrontation--I agree
there's going to be a shift, but the question is will they go back to what they castigated very clearly or will they do something
in the middle? I think they'll do something in the middle.

PROFESSOR CAPRA: Yeah. I think members of the Court are content with the idea that you can't admit grand jury testimony
against a criminal defendant who has not been cross-examined.

*1556  The fact that it's under oath doesn't mean much and so that probably won't change, but I guess we'll see what happens.
Any other comments about that? Christopher?

MR. DYBWAD: I think there is some interplay between the Confrontation Clause and a proposed expansion of the residual
exception. Kelly is right. I mean, from the criminal defense perspective, the backstop we have is Crawford, but there could be
cases where an alleged child victim makes a statement that perhaps is not considered testimonial, and that that kind of statement
would start to come in under 807.

So, perhaps not a Confrontation Clause violation in terms of a testimonial statement, but any expansion would start to get outside
of testing by cross-examination of pretty key witnesses.

PROFESSOR CAPRA: I guess that's true, but that's just to state it's hearsay. That's what I don't get about these opinions. You
say well, we're not going to let it in. Well, why aren't we going to let it in? Well, because the guy wasn't cross-examined. Well,
that's what made it hearsay, that it's an out-of-court statement that wasn't cross-examined. Why would that be a reason to exclude
it when the question is should it be admitted under an exception? I don't get it.

MR. DYBWAD: To me, the difference in that one example is you really have one principal accuser and that principal accuser
is making statements that you're admitting only hearsay basically, right? You could try the case by just putting it under the
residual. It's all hearsay, but it's really striking at the heart of--

PROFESSOR CAPRA: You're not okay with that, but you're okay that they made a statement to a doctor, which is currently
admissible, and that was the case?

MR. DYBWAD: Well, okay with it?

PROFESSOR CAPRA: My point is, what's the distinction?

MR. DYBWAD: I'd probably quibble with okay with it. I'd probably want the right to cross-examine no matter what, but I
understand your point. It could fit into a different exception.

PROFESSOR CAPRA: Right.

MR. DYBWAD: Right. I worry that something that's more formless would start to come in.

PROFESSOR CAPRA: Anybody else want to weigh in about the residual or what might be done about it?

PROFESSOR GOLD: I just want to say it strikes me, Dan, that a lot of your comments go to the intelligence of the overall
system, all of the old exceptions, everything in 803, 804, yet you can challenge the whole thing.

My point is simply if we try to tinker with one piece, it's going to affect the whole system. So, if you think something is
fundamentally wrong with the system, that needs to be confronted, and we need to look at all the rules as one piece. And if
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we try to address the issues raised by Judge Posner by tinkering with one piece, it's going to have consequences with other
Rules that we probably don't want.

*1557  PROFESSOR CAPRA: Judge Campbell?

JUDGE CAMPBELL: The general question I guess that I would put to the experts who are here is whether it is your sense that
our system is unfairly or improperly excluding hearsay evidence that ought to come in.

There's lots of flaws that we identified in wording or different exceptions, but my basic question is whether our sense that the
system is broken because we're not letting in enough reliable hearsay evidence. And I just have in my own little world never
heard that sentiment expressed by lawyers or parties or others, and I would be interested in what this group--

PROFESSOR CAPRA: Yes, Eileen?

PROFESSOR SCALLEN: First of all, if you could get rid of the language “admitting it will best serve the purposes of these

rules and the interests of justice,” 76  I'd be thrilled. I always feel like I have to run the flag up and salute whenever I quote that
language. I have no idea what it means.

PROFESSOR CAPRA: Neither does the judge in applying it.

PROFESSOR SCALLEN: I have no idea what it does.

PROFESSOR CAPRA: Just runs the flag up and down.

PROFESSOR SCALLEN: But I am actually opposed to expanding the 807 exception. I have not seen situations that are just
screaming injustice leaving out certain kinds of hearsay.

If there were those situations and they happened on a regular basis, I would expect this Committee to be presented with a
proposal for a new hearsay exception, and I think that's the way it's been done in California. The child sexual abuse example
is a prime case of that.

I understand why Congress passed the residual exception. I understand why states like it as a safety valve. I just think it does
undermine. I like the exceptional circumstances language. I think it puts a brake on judges who feel bad that the hearsay didn't
make it under the other hearsay exceptions and would like to let it in, but it's a constraining piece of language.

But I have a question for you, Professor Capra. What does the language, this one of the elements, the court determines after
considering the pertinent circumstances and any corroborating evidence? I get what corroborating evidence means. I have a
separate question about that. But what are the pertinent circumstances? What does that mean?

PROFESSOR CAPRA: The circumstances surrounding the statement.

PROFESSOR SCALLEN: Okay. Then that leads to my other question, which is in Bourjaily v. United States, 77  the Committee
ultimately decided, my recollection is, that we can consider the circumstances surrounding the making of the statement to let
in the statement, but we generally don't, I think, look at corroborating evidence. Am I remembering incorrectly?

PROFESSOR CAPRA: That's not my understanding, no.

PROFESSOR SCALLEN: Okay.
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*1558  PROFESSOR CAPRA: In Bourjaily, you actually are looking at corroborating evidence, the fact that the tip--

PROFESSOR SCALLEN: You're looking at other evidence in the case, not just the circumstances surrounding--the making
of the statement.

PROFESSOR CAPRA: The case you're talking about I think is White v. Illinois, 78  which is a Confrontation Clause case.

PROFESSOR SCALLEN: Yes. But would you also allow them to use the statement itself?

PROFESSOR CAPRA: I think you would as part of it.

PROFESSOR SCALLEN: And the residual?

PROFESSOR CAPRA: I think that the statement itself is considered as part of the analysis.

PROFESSOR SCALLEN: Okay.

PROFESSOR CAPRA: Laurie?

PROFESSOR LEVENSON: So, to address your prior question, I don't sense that there are many situations where we're having
a problem with the court not finding a way to let in an important statement in the case.

I am concerned about the expansion, and to build on what Eileen just said, the court determines after considering pertinent
circumstances. My concern is wouldn't you do that for every single Rule, consider the pertinent circumstances? Then we have
to identify what the pertinent circumstances are. I think that ambiguity is one that would keep judges either tied up or they
would completely ignore it.

As to the interest of justice, again, isn't that the standard that in some ways when the courts have discretion on a Rule you want
them to use for all the Rules? But having said that, if this is one where we want to convey the message to use this on a limited
basis, only use this when you really feel a strong need to, then language along those lines seems to me not out of place.

I think the overall exception says think about the underlying principles of evidence and only go beyond the limited Rules when
those principles are not being served by the other Rules.

PROFESSOR CAPRA: Alan?

MR. JACKSON: Can I offer just an outlier's opinion or an outlier's perspective? I'm a state court guy, almost twenty years in
the District Attorney's Office. I have not practiced federal courts, in the federal system. In California we don't have a residual
exception, as Justice Manella indicated.

My question is this: Why do you need this at all? Why do you need a big basket, a giant bucket to stick stuff in that doesn't
fit anywhere else? I'd be very interested, and, Professor Capra, I bet you've done this study. I'd be very interested in finding
out if anybody's looked at the cases in which material evidence has been allowed under 807 that could not have been allowed
under any other exception that you all have. In other words, has a *1559  material injustice--would a material injustice have
occurred had it not been for 807?

And I'll bet you, because there's some really smart folks not just in this room but populating courtrooms throughout the country,
that if this didn't exist, the Brandon Foxes of the world, the Phil Cohens of the world on the prosecution and the defense side
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who operate in federal courts before you all over the country, would find another argument, would find another way to get
that evidence in.

Professor Levenson makes a very good point. I fear expanding this, and why don't we pull back and pull the reins back. And
my question is why not excise it? Why do you need this? Where's the justification?

PROFESSOR CAPRA: Well, I'll rely on evidence professor colleagues for an answer. I think we can all say that we've found
cases where the statements wouldn't have been admissible if not for the residual exception.

PROFESSOR LEVENSON: The recent Supreme Court decision in Ohio v. Clark, 79  which was, of course where you had the
child who was just too young and it didn't fall under the--

PROFESSOR CAPRA: Didn't make it to a doctor, wasn't excited.

PROFESSOR LEVENSON: Right. And yet it was the whole case and it turned out not to be testimonial, but it was initially
let in under 807.

PROFESSOR CAPRA: And is that a good thing or not? I mean, that's a value judgment for sure. Mary?

MS. ANDRUES: Yes. And I see it as a weighing. And I agree with Jim. You don't want to let the floodgates open, but you have
a safety net. And that's how I think of the Rule as working.

If you go through the analysis and you go through the Rules, and most of the time when I'm preparing to go to trial and I'm
thinking how do I get this in, it's the old-fashioned thing. That's not going to work. That's not going to work. Where do I go?
Where do I go? The residual is that safety net.

But from my perspective now as a defense lawyer--I might have liked it as a prosecutor, but now as a defense lawyer, I feel
like it's going to go way too far. So I'd like some structure to it.

JUSTICE MANELLA: I was just going to say it's a fair question to ask, whether there has been miscarriages of justice without
the rule. The problem I think is in measuring that. We simply don't know what case the District Attorney did not file on, or
plead down to something far less serious because of that. I mean, unfortunately we can't know the unknowable.

PROFESSOR CAPRA: Right. And that goes back to Judge Campbell's do we know of instances in which there's been hearsay
that has been rejected but should be allowed? It's really hard to find on the record. But that doesn't mean it doesn't exist.

JUSTICE MANELLA: Isn't the only way you can really look is to look at the cases where it's come in under the exception and
where you've read the opinion and said, you know, that seems to me consonant with the interests *1560  of justice and with
the safeguards that the rules of evidence as a whole are designed to provide.

PROFESSOR CAPRA: So that's what I tried to do with those 200 cases.

JUSTICE MANELLA: You're the only one who really knows here.

PROFESSOR CAPRA: I don't actually know. I have to rely on the court's description of the evidence. What does it mean? For
example, there's a letter from a doctor. They don't produce it as an exhibit that you can read. They don't put it in context. So it's
really hard to know whether it's reliable or not. And then it's described in probably a result-oriented way, so it is very difficult
to get reliable empirical data. Timothy?
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MR. LAU: At the last meeting, I presented a report on how you even determine what one of the excited elements and present

sense impression hearsay exceptions is all about. 80

And how I even get to that was you have to go through 100 to 200 scientific articles and read a lot of them and try to get to
some synthesis of the whole, and you get to some answer that is like, not a bulletproof case, but maybe good enough. So how
you would even do that for other types of evidence and do 100 to 200 scientific articles to get to that point, assuming that all
of them you could do the same, is problematic.

PROFESSOR CAPRA: Yes, it is. Wendy?

MS. COATS: Alan, I am appellate counsel in a management side defense firm. I reached out to our trial people with this same
question of whether this is a problem. Do you have cases where if this Rule changed, it would have let stuff in that arguably
as defense side would have most likely hurt us more than helped us? And also our teams are uniquely in California, so they
operate both in state and federal court--and so in their trial prep in state court they don't even have to deal with this exception.
And largely the response that I got back was we don't think this is that much of a problem because the residual exception right
now as applied is so rare we don't worry about it except in really rare cases. Now, in candidness, my friends in the plaintiffs'
bar, who I don't necessarily see as much with us today at the moment, would probably feel very differently because it would
play out more so in their arsenal.

PROFESSOR CAPRA: Something they would want.

MS. COATS: So it wasn't surprising that to some extent we didn't feel we had much of a problem keeping the exception limited
to rare cases so that we could plan for it and know it isn't coming unless the facts of that specific case were unusual.

PROFESSOR CAPRA: Judge Campbell?

JUDGE CAMPBELL: Well, I guess it's a question I have. One question is whether we think not that can we find specific cases
where there isn't any justice, but rather, whether system-wide, it is a problem that we're not getting enough reliable hearsay in.

*1561  But the second question I have is how often folks are encountering this. In thirteen years on the trial court and over
100 trials, my experience, and I don't know if it's representative, is that 95 percent of the hearsay submissions are made under
an exception. Now the lawyers will often say if it doesn't come in under that we'll get it in under 807, but the focus is on the
exception and that's where the battle is, and there are very few instances where the battle really is 807. It just doesn't come up
very often, but I'm interested in if that is the general experience.

JUDGE PHILLIPS: I have seventeen years on the district court, and when I was reviewing these materials I really struggled to
think of more than one time that--maybe less than five times would be more accurate, and usually when it's being argued that
something should come in under the residual exception it falls in the category that we were talking about earlier of but I really
need it. I really, really have to have it because I don't have a case or a defense otherwise, but it comes up so rarely.

PROFESSOR CAPRA: It is kind of interesting that of the over 200 cases I looked through, none of the panel had written an
opinion on any of these. I don't know if that's just chance. Judge Oliver?

JUDGE OLIVER: Yes. I just want to chime in on that. I've been on the court now about twenty-three years, and I can't say stuff
has never been raised, but I don't recall it ever being raised, and I don't ever remember having to definitively rule on it.

PROFESSOR CAPRA: Judge Sessions?
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JUDGE SESSIONS: One of the advantages of Rule 807 is that you don't have to manipulate the other exceptions to get evidence
in. And so I agree with Professor Gold that everything is related, and if you don't have a fallback position, then all of a sudden you
start manipulating the various exceptions, and they no longer become sacrosanct or reliable, and that's one of the big advantages
of having the residual exception.

I mean, I will say from our own experience on this Committee we talked about removing the ancient documents exception, then
we talked about a provision in there which suggested well, if you've got a problem with not being able to get in your ancient
document because we've removed the rule, well, then you just go to 807, right? And so in fact that is becoming more and more,
it seems to me, prevalent as a backstop because there are exceptions to every rule, and rather than bend the rule turn to 807.

PROFESSOR CAPRA: Right. Betsy?

MS. SHAPIRO: Judge Sessions said exactly what I was going to say is that one of the quantification problems is that you can't
just look at 807 cases. You have to look at the other exceptions and see whether they are meaningful anymore or whether we've
distorted the other exceptions because of the absence of a residual exception that truly works. And that was I think one of the
primary rationales that we started talking about the expansion of 807 so that we didn't have to do that.

PROFESSOR CAPRA: Professor Gold?

PROFESSOR GOLD: Well, I was just going to say if 807 is the backstop and the sense is that that's the appropriate role that
it should play, going back *1562  to my initial issue, which is let's not have unintended consequences, we ought not to want
to streamline 807 in a way that makes it the exception of first resort.

If it's stated so broadly, well, if the hearsay is trustworthy you can admit it, then there aren't many lawyers that aren't going
to go there first as opposed to trying to shoehorn their hearsay into much more complicated exceptions. So that would be my
concern, that we undermine the other exceptions by creating such a broad--

JUDGE SESSIONS: Can I just respond to that?

PROFESSOR GOLD: Sure.

JUDGE SESSIONS: What you're really talking about is the rare and exceptional language.

PROFESSOR GOLD: Yes.

JUDGE SESSIONS: We want to make sure we leave the exception to the rare and exceptional, which is really not a part of
the Rule, but is the precedent.

PROFESSOR GOLD: We don't lose that.

JUDGE SESSIONS: You want to leave that. That's fine. If you have 807, you agree to the idea of a backstop so that these
exceptional circumstances are warranted. Well, then why not correct the language in 807 as long as you don't do it in such a
way as to make rare and exceptional no longer relevant, right?

PROFESSOR GOLD: Agreed.

JUDGE SESSIONS: So, as far as the changes that Dan is suggesting here, I mean, they seem to be fairly obvious. As long as
they don't necessarily open up the floodgates, what's the problem with making a rule which was wrong in the first place better?
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PROFESSOR GOLD: Most of the changes Dan has suggested--I agree streamlining it would not change the position that it
currently occupies in a structure of hearsay law. My concern is removing the reference to the other exceptions. We can tinker
with that language, but once we completely untether this from the other exceptions, then the trial judge doesn't have the point
of reference that the trial judge currently has.

PROFESSOR CAPRA: So speaking of unintended consequences, when this Rule got moved to 807, there was an unintended
consequence because originally, when you had an unavailable declarant you compared to 804 exceptions, and when you had
an available declarant you compared to the Rule 803 exceptions.

PROFESSOR GOLD: Right.

PROFESSOR CAPRA: Now it's just a mishmash and you're comparing to both 803 and 804 no matter whether the declarant is
unavailable or not. I believe that was an unintended consequence of the move to Rule 807. Mark?

MR. HOLSCHER: I've got a little bit different view than Professor Gold. First, I think that as currently under 807(a)(1), the
statement has to have equivalent circumstantial guaranteed trustworthiness, and that goes back to 803 and 804. To me, that's
something that's impossible to apply. So I think *1563  the change makes it much better. And so also I don't think you're
opening the floodgates, because you're requiring written notice in advance, including the substance and declarant's name. So, if
I'm in a trial setting and I'm floundering, I can't say, “Oh, Your Honor, 807.” And so I don't think you're opening the floodgates.
I think you're actually bringing some rigor and some gate check to do it in advance. In fact, so as to 803, 804, 807, you have
to do more for 807 in advance. So I think the language is much better and I think what you're saying is you have to consider
the circumstance of corroborating evidence, which is the test you want applied rather than saying okay, there's thirty different
exceptions in 803 and 804, so in that world how does this fit?

And so I hear people saying we're not sure we should even bother. No one will use this Rule, so should we change it? I guess
I'm here just in this conference room looking at the language, so if you've already passed that threshold, this is much improved

language. I don't think it opens the floodgate. I think you're replacing a test--807(a)(1) 81 --that's deeply flawed; in my view, a
deeply flawed language with something that can be applied.

PROFESSOR CAPRA: We got that down on record, right? That's an excellent comment. Brandon?

MR. FOX: I think that having rules of evidence that are very clear on what comes in or not helps us out so much in making
charging decisions, determining when do we have enough evidence, where do we go, how do we find this evidence, and the
clearer we are with what would come in helps us out so much, and I think it also helps out the defense bar as well.

PROFESSOR CAPRA: Virginia?

MS. MILSTEAD: Looking at the proposed language of an amendment to Rule 807, my assumption is that it's not intending to
limit it to the consideration of corroborating evidence, but a judge would also be able to consider contradictory evidence. But
I wonder if by calling out corroborating evidence that somehow could be read as a limitation on what the court can consider
as far as the circumstances.

PROFESSOR CAPRA: Well, the proposed change would require consideration of the pertinent circumstances and any
corroborating evidence. That's two things. And it definitely can be improved. This is just like a working draft.

So the reason that corroborating evidence is added to the proposal is that there are courts that don't allow a judge applying the
residual exception to look at the corroborating evidence, which I think is wrong.
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MS. MILSTEAD: But even if the phrasing was something like any corroborating or contradictory evidence, or any pertinent
evidence.

PROFESSOR CAPRA: Any corroborating evidence or the lack of corroborating evidence.

MS. MILSTEAD: Right.

*1564  PROFESSOR CAPRA: Well, no. You're saying more. Not just the lack of, but contradictory evidence.

MS. MILSTEAD: Right. It's almost like the totality of the circumstances. Instead of just pertinent circumstances or corroborating
evidence, it's looking at everything.

PROFESSOR CAPRA: The totality, yes. Got it.

MS. MILSTEAD: Look at the evidence that supports it, the evidence that contradicts it.

PROFESSOR CAPRA: That's good.

MS. MILSTEAD: Lack of evidence, all those things.

PROFESSOR CAPRA: Good. That's very helpful. Eileen?

PROFESSOR SCALLEN: I just wondered why you shied away from the word “reliability” in that same provision.

PROFESSOR CAPRA: Instead of trustworthy?

PROFESSOR SCALLEN: Yes.

PROFESSOR CAPRA: Well, just carrying on from the original, right?

PROFESSOR SCALLEN: Yes. Okay. And I just wanted to make clear--assuming you work out any tinkering with that language,
once you explained what you meant by pertinent circumstances--I love these changes.

The thing that I was concerned about is this impetus to get rid of the notion that this would be used in exceptional circumstances.
And I wanted to ask Judge Sessions, were you suggesting that the exceptional circumstances language be moved into the text
of the rule or--

JUDGE SESSIONS: No. I wasn't suggesting that. I mean, I may disagree. I'm not concerned about exceptional circumstances
frankly. But regardless, the fact it is used rarely and as long as we make it clear in Dan's Notes--we won't call the Reporter.

PROFESSOR CAPRA: Or the Committee Notes.

PROFESSOR SCALLEN: Right.

PROFESSOR CAPRA: Actually, they're not even our Committee's Notes. They're the Standing Committee's Notes technically.
Anyway, in the Note you can make it clear that this is not intended to open up the floodgates with some language.

PROFESSOR CAPRA: Judge Hamilton?
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JUDGE HAMILTON: At the risk of stating the obvious on this, in that language you're suggesting, would it be appropriate to
say that the court determines that the statement is trustworthy notwithstanding the opponent's inability to cross-examine the
declarant, just to emphasize? I know that's implicit in all this in any of the hearsay points, but--

PROFESSOR CAPRA: That's good. I like it.

JUDGE HAMILTON:--since you've got such an exceptional situation we're talking about.

PROFESSOR CAPRA: Yes. An informal poll has said--an instant poll.

JUDGE SESSIONS: All the heads are going up and down.

*1565  PROFESSOR CAPRA: Yeah. That's our informal poll; Judge Hamilton's suggestion will be added to the working draft.
Judge Campbell?

JUDGE CAMPBELL: Well, the general concern I have is if we use the language in (a)(1), how is it that that does not become
an eye-of-the-beholder standpoint? If the judge looks at all the facts and says this looks trustworthy to me, it comes in.

And how do lawyers know before trial whether or not any hearsay is going to be excluded? It can't fit under any of the exceptions,
but they don't know if this judge will look at all the circumstances and say well, that's trustworthy enough for me.

PROFESSOR CAPRA: Right. We're back to where we started. That actually is the problem of the residual exception itself.

JUDGE LIVINGSTON: And this is the debate that was had at the last symposium.

PROFESSOR CAPRA: And the debate that was had in Congress when the Rule was first developed.

JUDGE CAMPBELL: But if that's true, that it really is going to depend on how that judge happens to look at the facts.

PROFESSOR CAPRA: Correct.

JUDGE CAMPBELL: It seems to me we've lost predictability and we have made this the exception of first choice because why

not take a ruling of the judge saying it's trustworthy before you go through the steps of 803(6). 82

PROFESSOR CAPRA: But this is what happens now under the current Rule. In other words, it's very judge dependent and
judges can find hundreds of ways to admit residual hearsay as being reliable and hundreds of ways to deny it, and I think the
cases show that. So I don't know that it changes.

It's actually the real fundamental argument about do you want a residual exception because it's going to give rise to judges
saying I find it trustworthy--I might have a little explanation for why and the appellate court is going to affirm--or I find it

untrustworthy. And that's what's happening, and the appendixed cases indicate that. 83  That's the challenge we face.

JUDGE SESSIONS: And if you don't have an exception, people are going to shoehorn every issue into the standard exceptions.

JUDGE CAMPBELL: But we've got the exception now. We're not talking about eliminating that.

JUDGE SESSIONS: Right.
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PROFESSOR CAPRA: But this exception, it already--and actually that was when the Committee was working on limiting
or eliminating the ancient documents exception, and the comments were we can't use a residual exception because it's too
unpredictable. Some judges might allow it. Other judges won't allow it.

*1566  JUDGE CAMPBELL: Well, let me ask one other question, just to play devil's advocate. Congress created this. Congress
said in its legislative history it should be exceptional and rare. This Rule has to go back before Congress. If we were to adopt
this language and it's in front of Congress and Congress says to us why isn't this broadening the rule? Why is this not getting
rid of our exceptional, rare intention--

PROFESSOR CAPRA: In terms of the statutory rare and exceptional.

JUDGE CAMPBELL: You're changing what we intend, as clearly stated in our legislative history.

PROFESSOR CAPRA: Right.

JUDGE CAMPBELL: What's our answer?

PROFESSOR CAPRA: Well, that would be a challenge for the Committee, but I think the answer is we've lived with the Rule
for a long time and found out that the standard of equivalent circumstance guarantees of trustworthiness does not work, so we
are fixing it with a less clumsy standard.

And so without any intent to expand it, just fixing up the language, I guess that would be the pitch. Judge Marten?

JUDGE MARTEN: Well, it seems to me that we could modify the language of 807(a) to some extent to put the focus back on
the enumerated exceptions and put this in the place of last resort by saying a hearsay statement not specifically covered by a
hearsay exception in Rule 803 or 804 is not excluded by the rule against hearsay if--and I think that puts the focus on 803 and
804 to start with--that is where we begin with this being the last place.

I agree totally with the people who have said that if we don't have a residual exception we're going to end up with tortured
interpretations of exceptions in an effort to try and let otherwise reliable statements in. And I agree that eliminating the language
about admitting it will best serve the purposes of these rules is a good idea. That's a judgment call about as nebulous as anything
could possibly be, and I think that we have at the same time sharpened what the judge needs to do and the test that's to be used
without the fear of actually opening the floodgates.

I think this strikes a nice balance. We need the residual exception, and I think that we can modify the language a bit just to say
look at 803 and 804 first, and this is the exception of last resort.

PROFESSOR CAPRA: Right. And there is case law on that where a judge says I'm not looking at the residual exception until we
go through 803, 804, and that is a good point. It would probably be useful to add in a Committee Note as well. Judge Hamilton?

JUDGE HAMILTON: At the risk of just a war story that's on my mind, on the eye-of-the-beholder point, our court recently

split very sharply en banc 84  not under residual hearsay but on the constitutional exception under Chambers v. Mississippi 85

in a capital murder case where essentially the only *1567  evidence other than the defendant's denial indicating he was not
guilty was a videotaped statement by a nine-year-old girl about having seen two of the victims at a time and place that would
have exonerated the defendant.

She didn't remember giving the statement. 86  She didn't remember the circumstances years later. 87  It doesn't qualify as past
recollection recorded, and the question was did it come in under the constitutional standard for critical, reliable evidence under
Chambers, which Dan may tell me I'm hopelessly fuzzing up there.
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But in a life and death circumstance, our court divided very sharply on whether that should be deemed sufficiently reliable, and
if you want the details, Judge Wood, who wrote for the majority--I dissented--put the full transcript of the little girl's interview
in the opinion.

It's a case called Kubsch v. Neal, 88  and it's a good signal of just how difficult and how critical some of these--it would be easy
to treat that under federal law as a residual question and very, very difficult to apply.

PROFESSOR CAPRA: Another thing to note is while the court has discretion under the residual exception, there's a lot of
discretion under the generalized exceptions, too. Is something excited enough? What's the time between the event and the
statement for present sense impressions? We can go on and on in terms of discretion. Mark?

MR. HOLSCHER: A procedural question. Can you put something in the Advisory Committee Notes that says this is intended
to clarify the test that appears to apply to the notice requirement and this is intended to remain an exceptional circumstance?

PROFESSOR CAPRA: That's an improvement because you then have it in a Note as opposed to somewhere in some legislative
history that's forty years old.

MR. HOLSCHER: Because my response to you, Judge, is that I understand you're worried about the district courts having
discretion, but they have it now under a test of: Has equivalent circumstance guaranteed the trustworthiness across a whole
set of different hearsay exceptions?

I don't even know how a district court judge could ever really apply that test without literally--if you rigorously can apply that--
you need to go through every 803, 804 exception, how credible and reliable those statements would be under those exceptions
versus this, which is an impossible task.

But I think you're replacing a horrible standard with something better and more straightforward. I hear the concerns you don't
want to open the floodgates, but if you could put something in the Notes that this is to clarify the test to be applied, but this is
meant to be a rare exception, you may have solved the problem.

PROFESSOR CAPRA: Virginia.

MS. MILSTEAD: Well, just to follow up whether there might even be a justification for putting the rare exceptional standard
into the Rule.

*1568  PROFESSOR CAPRA: Yes. Oklahoma does that, puts exceptional in there, 89  but I don't know. I don't even know
what that means.

MS. SHAPIRO: I just think we need to be honest with ourselves. I mean, one of the reasons that we talked about amending 807
was so that it wouldn't be so rarely and exceptionally limited because if you're going to change the Rule in order to not torture
the other Rules and to have a meaningful rule of last resort, then judges can't be afraid to use it, and right now the reason 807
is never used is because it's so embedded in our collective practice that it's so rare and exceptional.

If we're putting that in the Rule or in the Note, then I'm not sure that there's much point in changing the Rule.

PROFESSOR CAPRA: Yes, Kelly?

MS. ZUSMAN: And so, if we want to move away from that but not too far away from that--
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PROFESSOR CAPRA: That's what we're trying to do.

MS. ZUSMAN:--and to build on simply what Judge Hamilton mentioned, instead of amending subpart (1), what if subpart (2)
were amended, for example, along the lines of if the proponent establishes that the probative value substantially exceeds any
prejudice to the opposing party it's admissible so that we place a higher burden on the proponent to rely upon 807 as kind of
a gatekeeping function?

PROFESSOR CAPRA: But you already have 403. I don't get how that works. You're going to reverse 403.

MS. ZUSMAN: Right.

PROFESSOR CAPRA: I don't know, because these are still regulated under 403 in terms of once we get past the hearsay
regulation.

MS. ZUSMAN: Could there be some symmetry?

PROFESSOR CAPRA: Okay.

JUDGE LIVINGSTON: Kelly made my point. I was just going to say that the idea as to maybe not rare and exceptional, and
there are two things about this modification and I think I agree with both of them. One, that maybe the rule doesn't have to be
rare and exceptional, but it can't displace the general hearsay rules.

So we're talking about a little bit of somewhat, and it will focus the district court on what it should be focused on, not on these
equivalent circumstantial guarantees of trustworthiness, but whether this evidence is reliable so that it should come in.

In this narrow circumstance--not Judge Posner's big circumstance--the district court has to judge reliability in every case, but
in the narrow residual exception, that's where we should want the district court to be focused.

PROFESSOR CAPRA: One more. Sol?

JUDGE OLIVER: I was looking at the rule where we say the statement has the equivalent circumstantial guarantees of
trustworthiness as it relates to the other hearsay, 803 and 804. I never read that to mean that I had to go *1569  through every
single one of those as I was analyzing that. The way I read it was when you talk about what other things that undergird the
reliability in 803 or 804 if you were to sit down and discuss and talk about them, then the question is whether there is something
similar to the things that undergird the different hearsay exceptions that are there in regard to the statement you're looking at.
So I didn't take it that I had to go through each and every one.

PROFESSOR CAPRA: But even as limited you've got a problem there because 804(b)(1), it's reliable because it was cross-
examined and there's a similar motive. 804(b)(2) is reliable because the person is dying. And so on: 804(b)(3) is reliable because

it is against interest, state of mind because of a unique perception. 90

How do you put all that together when you're just evaluating a single statement? I guess that's the difficulty, right? I mean, even
if you don't go through every one, any two exceptions have different guarantees. I guess that's the problem.

JUDGE OLIVER: Well, I thought it was a statement that was more of a general nature that if you look at the bases for why we
accept these exceptions, is there something of equivalent value in terms of--

PROFESSOR CAPRA: Well, it's an interesting take. Like the Second Circuit says, what we look at is the hearsay problem. That
problem is inability to regulate sincerity, faulty narration, misperception, and bad memory. And let's look at our statement--is
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there anything in the circumstances that address those four problems? But the flaw in that analysis is that not all the hearsay
exceptions actually regulate all those problems.

IV. TOPIC THREE: THE ADMISSIBILITY OF PRIOR INCONSISTENT STATEMENTS TO INCLUDE VIDEO
RECORDS AVAILABLE FOR PRESENTATION AT TRIAL

PROFESSOR CAPRA: So we'd like to spend the remaining ten minutes on the final proposal, which I'm going to put up on

PowerPoint, which is a proposal to expand the substantive admissibility of prior inconsistent statements 91  to include those
where they were video recorded and available for presentation at trial. [The PowerPoint provided as follows]:

*1570  Rule 801. Definitions That Apply to This Article; Exclusions from Hearsay

....

(d) Statements That Are Not Hearsay. A statement that meets the following conditions is not hearsay:

(1) A Declarant-Witness's Prior Statement. The declarant testifies and is subject to cross-examination about a
prior statement, and the statement:

(A) is inconsistent with the declarant's testimony and was :

(i) was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition; or

(ii) was recorded on video and is available for presentation at trial; or

(B) is consistent with the declarant's testimony and is offered:

(i) to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or
motive in so testifying; or

(ii) to rehabilitate the declarant's credibility as a witness when attacked on another ground; or

(C) identifies a person as someone the declarant perceived earlier.

PROFESSOR CAPRA: Jim, let's go to you for this to start this off.

MR. ASPERGER: I was talking to Dan at the break. The second jury I was on involved precisely this issue, not with the video
recording, but it was a gang shooting where there was a code of silence so the prosecution couldn't bring any live witness to
trial that would identify the defendant in court.
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There was one witness, though, the victim, who identified the defendant in a statement to one of the police officers when he
was in the hospital and so the whole case turned upon that, and that was problematic for a number of reasons because it was in
dispute. It was not recorded. It was the police officer testifying, and we found out afterward there was a second police officer
that they didn't even bring to testify to give more added reliability to the case.

And the bottom line is that the case hung. It probably never should have been brought based upon that evidence alone, but that's
sort of the flip side of what you have here. I think what it does is reinforce that the Committee has picked out a very narrow
circumstance where you've got a recording and the jury can evaluate it and it falls on a much more reliable part of the spectrum.

And so, as I look at the proposal, my only question was if somebody tries to do that how much of the statement can come in
because, based upon my experience as a prosecutor is you have one statement that's helpful, but the defendant is going to make a
lot of statements that are exculpatory and so the defense is going to want to get those in, and it could happen in a civil case as well.

PROFESSOR CAPRA: Yes, Justice Manella?

JUSTICE MANELLA: Most of the people in this room, perhaps with the exception of Alan, who are prosecutors were in federal
court, and the complement of cases is very different. In state court the case Jim saw was not unusual, and as you all know
in California these inconsistent statements *1571  come in for their substantive value without the limitation of having been

tape recorded. The only limitation is section 770, 92  and that's a very low bar to me. And even that is subject to the interest of
justice, so, basically, it can come in and they do come in quite commonly, at least the cases I see coming up. Criminal cases,
gang cases, it is not at all uncommon.

The case you described may have been pretty thin, but it is not--I would say it is almost the norm in the cases I see where a
victim has identified his or her assailant in the hospital or shortly thereafter but will not do so at trial. Other witnesses have done
so but will not do so at trial. If those statements were admissible only for impeachment, you couldn't possibly bring these cases.

And the other area in which it's the most common, maybe even more common, is domestic violence. It is the norm. I mean, it
really is the norm that police are called, victim gives a statement to police, police record it, sometimes bruises, physical injuries,
sometimes not, comes to trial--

PROFESSOR CAPRA: And the prosecutor calls the witness--

JUSTICE MANELLA: Calls the witness first.

PROFESSOR CAPRA:--solely to introduce their inconsistent statement.

JUSTICE MANELLA: Well, calls the witness first. The witness will not testify, yes, consistent with, let's say in this case,
her prior statement. The prosecutor goes through. The witness either says I don't recall or whatever. The prosecutor calls the
arresting officer at the scene and that's the case. And Alan probably has a lot more experience in seeing that than I do.

MR. JACKSON: I spent about five and a half years doing nothing but gang cases, and I was sort of salivating when you were
telling me about that case. I was like, God, that's a good case.

It is the norm. My wife currently is a prosecutor with the DA's Office and she works in family violence and does domestic
violence cases, sort of high-level domestic violence cases every day. Every day she has to do a preliminary hearing or a trial
with evidence exactly as Justice Manella suggested.
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And if we didn't have some way to California v. Green 93  when these--I mean, to Green a witness. Green is the case that gives
us the opportunity to do that. If we didn't have that opportunity, we simply could not try hardcore gang cases in Los Angeles.
Couldn't do it.

PROFESSOR CAPRA: Interesting. Chris, can I ask you, when this happens here and when it would be expanded this way--

MR. DYBWAD: You know, I actually think the expansion in the limited way of videotape makes some amount of sense. I must
say in federal court it comes up I think much more rarely and it's usually the AUSA who's going to have the opportunity to
use it and it's usually a grand jury transcript, so in the more complicated cases perhaps a number of witnesses have been put
in front of the grand jury. And so at the moment the only person who has the *1572  opportunity to admit substantive prior
inconsistent statements in federal court is the prosecutor.

PROFESSOR CAPRA: Yes. It's not going to be you, right?

MR. DYBWAD: It is not me. Actually, it's come up at least once in my time when it was a state cop who testified contrary to a
prior testimony he'd given in state court that he didn't know we had, so yes, but the videotape would actually probably expand
it somewhat for us to get prior inconsistent statements in substantively, and it would create an incentive to videotape.

PROFESSOR CAPRA: Yes, Carol?

PROFESSOR CHASE: This is just a minor point. I don't think I'd refer to it as recorded on video. I wouldn't refer to the
technology. I would refer to it as maybe audiovisual recording because a lot of it's going to be digital or who knows what the
next--

PROFESSOR CAPRA: So video recorded would be antiquated.

PROFESSOR CHASE: Yes. I would say audiovisual recording if you want both, but--

PROFESSOR CAPRA: No, we don't. No. The idea was to keep it visual.

PROFESSOR CHASE: You want visual. Okay. Audiovisual would be both, audio and visual. Then that was my next point was
well, what about an audio recording?

PROFESSOR CAPRA: In the long history of this proposal, the concerns were that the prior statements would be made up and
then they couldn't be cross-examined because the witness would just deny the statement. The argument was that you can't cross-
examine a declarant who doesn't even admit he made the statement.

What about audio recording? Well, the thought was that somebody could say, “Well, that's not my voice.” What they can't say
is, “That's not my face.”

PROFESSOR CHASE: Could the jury listen to the voice and make the comparison?

PROFESSOR CAPRA: That is interesting. Arguably that will lead to a collateral inquiry. I don't mean to speak for the Committee
about this; adding admissibility for audio recordings might be something to consider. Judge Phillips?

JUDGE PHILLIPS: Well, I was just going to add I've had cases where the issue comes up that well, not who's speaking, but
has it been altered.

JUSTICE MANELLA: Has it been manipulated? Altered?



CONFERENCE ON POSSIBLE AMENDMENTS TO..., 85 Fordham L. Rev....

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 48

PROFESSOR CAPRA: Right. Well, you have the authentication rules that would apply here, right? But, yes.

JUSTICE MANELLA: The other issue, of course, is the effectiveness of a limiting instruction. It's my belief that it's very
difficult to let one portion of a cat out of a bag. If you've ever tried to put a cat in a cage, you know that as soon as the word
is out. And so I recognize and the rules recognize that we do give limiting instructions, and God knows how many times I've
written an opinion that says that the court presumes the jury followed the judge's instructions. But if you're really talking about
a prior inconsistent *1573  statement and the jury hears it, the notion that the jury individually or as a whole will be able to
compartmentalize that and say of course we can't consider that for its substantive meaning, whatever the hell that means, but
only for impeachment, I just think we're kidding ourselves.

PROFESSOR CAPRA: Judge Campbell?

JUDGE CAMPBELL: I was just going to ask would this include off-camera statements? I've had a wrongful death case with a
police officer's chest camera. There's a bunch of people talking. It's video recorded, but it's not an interrogation in my witness
room.

PROFESSOR CAPRA: Draftspersonship is required for drawing that line. It is certainly a question to consider. I think the goal
was to make sure that the statement could not be denied and so some visual indication that it was the witness talking would
be required. Judge Hamilton?

JUDGE HAMILTON: Just one quick thought as I was thinking about this was I had some concern about the asymmetry that
this sets up. Assume that the technology is cheap enough so that both sides, both defense and prosecution, plaintiff and defense
in civil cases, can afford the technology. But I'm thinking in civil cases, for example, about a rather asymmetric ability for an
employer say to lock its witnesses in to ex parte video recordings that the plaintiff will not have an opportunity to do with the
other employees.

PROFESSOR CAPRA: What should be done about that?

JUDGE HAMILTON: I don't know. I want to throw out the strategic use and exploitation of some of those asymmetries in
power that may be a problem.

PROFESSOR CAPRA: Thank you.

JUDGE SESSIONS: I had just one other question. And that's a public policy issue. Of course, there's probably a related issue
as to whether we should be involved in public policy questions, but when you highlight video as opposed to audio, I think it
was your observation, Chris, and I agree with that, that the Rule will encourage law enforcement agencies to use video.

We were told that the government has the pattern of taking wobbly witnesses and bringing them before the grand jury so that
their testimony under Rule 801(d)(1)(a) will come in. Well, does that mean that with this particular provision, when a person
is arrested and they're taken down before a federal agent, they turn on the video machine because they know that evidence is
now coming in if the witness changes his tune at trial, and so that becomes a public policy issue as to whether we encourage
use of videos in law enforcement?

JUDGE CAMPBELL: And a related question is every criminal defense attorney is going to be turning on their iPhone to get
a video recording of every witness interview so they can come within this.

PROFESSOR CAPRA: That would be a consequence.
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PROFESSOR LEVENSON: An added complication to that is--

PROFESSOR CAPRA: Is that a complication or--

PROFESSOR LEVENSON: No. I just raise the concern that videotaping people without their permission differs by states. In
some states, it's illegal. *1574  In some states, it's permissible. So it's going to be hard to have a national standard.

PROFESSOR CAPRA: I can see that point, but that can't determine the Rule, right?

PROFESSOR LEVENSON: I think it can raise concerns about whether you're going to have a Rule that's going to provide the
type of uniformity and fairness that you want to have. That's all.

PROFESSOR CAPRA: So your point was that there should be no Rule because of these different state statutes?

PROFESSOR LEVENSON: I think we should appreciate how that as we start to think who's going to have the advantage of
using the provisions how it will be applied differently in different parts of the country.

PROFESSOR CAPRA: That's interesting. Brandon?

MR. FOX: Judge Hamilton brought up a point that just reminded me of a string of cases that I've prosecuted, and it involved a
police agency here that in its jails had a pattern and practice that's been alleged and they've agreed to of abusing inmates.

And during that time, they would get a bunch of inmates around who saw the incident, and they would have the same deputies
who were involved in the abuse interview on videotape the inmates, and with those cases the inmates would invariably say I
didn't see anything or the other inmate who had been abused was the aggressor. They were doing that because they were afraid
a lot of the time that they would be subject to retribution.

And again, there's a history that that was happening. So I hadn't thought about that until Judge Hamilton raised the point, but
just because it's videotaped does not mean that it's necessarily reliable. It may be. So that's one thing.

But I think that the other thing that Judge Hamilton raised is usually here we've got a binary choice, and I don't know how much
the Rule actually matters about whether it's substantive or not because if you're going to cross-examine a witness, whether it's on
videotape or not, a prior inconsistent statement, they're saying now the light is red. Before they said it was green. Any attorney
is going to argue the light was green at that point, and a witness limiting instruction will not really matter in that instance, so--

PROFESSOR CAPRA: Yes. It probably doesn't matter to the jury, but it matters in summary judgment.

MR. FOX: It matters.

PROFESSOR CAPRA: It matters. Or on a directed verdict. That's where it matters.

MR. FOX: Of course. I'm just pointing out that you're right. It does matter there. So anyway, going back to my earlier point, I
think that there also needs to be consideration about what are the circumstances of these interviews.

PROFESSOR CAPRA: You're right. It doesn't mean it's reliable, but actually that's not the point of the exception. The exception
is not there *1575  because the statements are reliable. The exception is there because the witness can be cross-examined
about it.
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So I assume then in your situation, if a person was legitimately intimidated, if they came up on the stand and they had a prior
inconsistent statement, you could cross-examine them and that would come out.

MR. FOX: You're absolutely right.

MR. ASPERGER: And, Dan, I also assume you're doing this so you can watch to see the demeanor of the witness when they
made the hearsay statement.

PROFESSOR CAPRA: That's a good point in response to Judge Campbell's case about the body camera. An off-camera
statement shouldn't count under the Rule because you can't see the declarant's demeanor.

MR. ASPERGER: It should be where the declarant can be seen.

PROFESSOR CAPRA: How do you write “on-camera” is the question. We have to think about it.

MR. ASPERGER: The flip side of that, though, is if it's a live officer recording and a bunch of things are going on, nobody knows
they're being videotaped, so it might be reliable. There are a lot of facts and circumstances that are going to go into the reliability.

PROFESSOR CAPRA: Are we saving all our best comments for overtime, I see? Mark?

MR. HOLSCHER: On the federal criminal side, one of the real problems is the use of 302s, 94  where there's a strong incentive
not to videotape, not to record. The agents give their depiction of what occurred, and in the bigger cases they actually do
composite 302s where they take five, six, seven statements where they may well have been inconsistent for the witnesses they
intend to use, and they make one composite 302 and make it impossible to use.

So I think any Rule that encourages the videotape in the criminal system encourages the accuracy of the prior statements, and I
think the idea that the FBI now still writes up 302s and takes hours and hours and hours rather than push a button on an iPhone is
wrong--and I'm a former federal prosecutor. I'm not a bleeding heart here. There's a real problem with the system, and anything
to do with these Rules to encourage the video and the actual testimony is helpful.

MR. DYBWAD: So please note my prior enthusiasm for the recording because I spend my days reading 302s.

MS. ANDRUES: Something that the defense can do defensively is to videotape a witness after the government has not. And
so the video isn't actually being used as the Rule would allow it as an inconsistent statement. It's impeaching the practice of
the law enforcement officers as well.

PROFESSOR CAPRA: Okay. I'm going to turn to Judge Sessions for a closing statement.

*1576  JUDGE SESSIONS: Yes. I want to thank you all. I actually want to thank a number of people. First, Dan. [Applause]

His work continues to amaze me, but in running and conducting this conversation, he does it so effortlessly and engages
everyone. I think that's an incredibly difficult task, but he does it beautifully.

So to Pepperdine also to host us both last night and today. This is one of the most beautiful places for a law school or actually
one of the worst because I can't imagine how you can concentrate.

But then for all of you who have obviously busy lives. I really hope that you enjoyed the discussion. I want to say that I found
this to be fascinating. All of your observations from all of your experiences are just incredibly valuable to this process, and little
things and pieces may be taken out of this conversation, and quite frankly you may very well see them in a Rule or--



CONFERENCE ON POSSIBLE AMENDMENTS TO..., 85 Fordham L. Rev....

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 51

PROFESSOR CAPRA: Your name up in lights.

JUDGE SESSIONS:--you may see them hidden down there somewhere in the Notes. But hopefully we'll take what you've said
in good faith, and I really thank you all.

PROFESSOR CAPRA: And I thank you all as well personally. [Applause]
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Floor Debate Re: Federal Rules 413-415,  

U.S. Congressional Record, 1994 

 

140 Cong. Rec. S12487-04, 140 Cong. Rec. S12487-04, S12494, 1994 WL 461453 

Lautenberg, New Jersey 

It will allow evidence of a defendant's prior sex offenses to be admitted in Federal trials 

so that repeat offenders will be punished with the stiff sentences they deserve. 

 

140 Cong. Rec. S12314-01, 140 Cong. Rec. S12314-01, S12350-51, 1994 WL 456695 

Biden, Delaware 

I am also told that what they want is they want to make sure that we have the craziest rule I 

have ever heard of, the one thing I do not like. I fought against it on this floor, I fought against 

it in the conference, I fought against it in the second conference, and I fought against it when 

we were in that marathon session with the House Members. 

You know what it says? It is called the Dole-Molinari rule of evidence. It says that if you 

are accused of any crime of sex, of violence against a woman, that for the first time at a 

Federal level in our entire history, anyone who ever made an accusation against you, even if 

they kept it silent, never told the police, never swore out a complaint, never were indicted, 

never were tried, never were convicted, never were spoken to, that prosecutor can go out and 

find anybody in your past, 6 months to 60 years earlier, who will say: You know he kind of 

did the same thing to me, too. And you can bring that person in, put them on the witness stand 

and they can say, yes, he kind of *S12351 did the same thing to me, too, or the same kind of 

thing to me, too. 

That is revolutionary. But, guess what? It is in this bill-to my great shame, but it is in this 

bill. You know how it is in this bill? It is in this bill the following way: The Molinari-or I 

guess they want to call it the Hatch-Dole-Molinari, or Dole-Molinari-Hatch, or whatever they 

want to call it-that provision is in the bill. When the overall crime bill passes, within 150 days 

the Judicial Conference, who I think probably thinks this is a crazy idea, has to write a report. 

They are the experts, the judges who do all this stuff. Once they write the report, we have to 

wait until we get to that. After that report comes in, if it disagrees with the Molinari provision, 

then somebody has the burden-I guess it would be me, because I am the only one out of 535 
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people who feels this way, or one of few. I get to stand up on the floor and say we should not 

do this. We should do it a different way. And anybody here can filibuster my attempt to 

change the law. If at the end of another 150 days I do not get a chance to vote, like I have not 

gotten a chance to vote on final passage of the crime bill for 6 years, I do not get a chance to 

vote, a highly unusual process takes place: Dole-Hatch-Molinari, et al, becomes the law. And 

people are saying they want the Dole provision in the bill. Maybe they should read the bill 

before us. I wish it were not in the bill, but it is in the bill. I could-and I will not-go on with 

my frustration about this for another hour. But, Madam President-- 

 

140 Cong. Rec. S12250-02, 140 Cong. Rec. S12250-02, S12261-62, 1994 WL 455051 

Biden, Delaware 

Lastly, there is one thing in here that I must tell you I do not like. I want the RECORD to 

reflect it. Senator DOLE and Congresswoman MOLINARI on the House side had a provision 

that I think is, quite frankly, outrageous, but my colleagues all liked it. Even though I authored 

this bill, this is one provision I did not author. 

The bill says that for anybody who is charged with a sexual crime of violence or child 

molestation, there is going to be a different set of rules that apply to them when they go to 

trial. 

Right now, Mr. President, if the reporter is charged with bribery or robbery-I keep picking 

on these people; they are nice folks and they would not be charged with anything-but if he 

were and he goes to trial, and the prosecutor wants to bring in someone who says, in eighth 

grade he stole my wallet, to prove this is the guy who has always been stealing his whole life, 

the court says that is crazy, you cannot do that. This has nothing to do with this crime, and it 

happened 31 years ago, or in the reporter's case 15 years ago. You cannot do that. If you are 

charged with burglary, you cannot have someone say, ”By the way, when I was 26 I lent him 

my car and he never brought it back.” ”Did you ever go and report it to the police?” ”No.” 

”Was he ever charged with the crime?” ”No.” What proof do you have? All the witnesses are 

dead. It happened 40 years ago. It is just my word. 

The court says, ”That is crazy.” 

For 800 years we said that is a crazy idea to let people come in and do that. It has nothing 

to do with the crime. 
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Most all of my friends, about 80 on the Senate floor and about 300 of them on the House 

floor, said if it is a child molestation case or if it is a crime of sexual violence, allegation of 

sexual violence against a woman, the prosecutor not only can bring in evidence that relates to 

the crime, but can go out and find anybody who at any time in the past, a day after, 2 years 

before, 50 years before, who will allege that the defendant did something like that to them 

then. 

Can you imagine how prejudicial that is going to be? You have a son who is 21 years old. 

He is being accused of rape. He did not do it. Or more importantly you have an employer who 

is 55 years old, who has a disgruntled employee who charges him with rape. It does not 

happen often but it can happen. 

Now what happens? The prosecutor, instead of just having to deal with that witness and 

those facts, is able to go out and find anybody who is willing to say, ”By the way, when he 

was 21 years old when we were parked in the car he physically molested me,” without any 

proof of anything. Now, the people who might have been around to prove that that was not the 

case, the couple you double dated with in the front seat of the car, are dead. But you have a 

witness, the one person sitting there, who says, ”But that happened to me 25 years ago.” 

And now, the defendant's lawyer can get up and cross-examine that person and say, ”How 

do you know that?” and on and on and on. But how do you, in effect, defend yourself against 

one trial, two trials, three trials? The one trial you are in, you can bring your witnesses, it is 

contemporaneous, you can say, ”No, I wasn't there. The rape happened at 10 o'clock and I 

have four witnesses that say I was at Charley's Smoke Shop at 10 o'clock.” 

But how about the person who comes in and says, ”Twenty years ago, this happened to 

me”? What can the defendant do? 

Then you are supposed to say the jury will not be impacted by that. I think it is a crazy 

idea. But I am in the minority. 

And so, let me tell my friends, who I think subscribe to what I think is a crazy idea, what is 

in this bill. The Hatch-Molinari language, to the credit of my friend from up Utah, because he 

is the guy that was over there negotiating. The only two Senators involved in this whole deal 

was myself -that I am aware of-and the Senator from Utah. We got to know more House 

Members intimately than we knew before in our lives. 
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I was making the argument-and he won; he won that this kind of what I would call, not 

technically, hearsay, but I would call amounts to nothing more than hearsay, should be 

allowed in. 

We are not talking about prior convictions, by the way. We are not talking about not letting 

the guy who is up for rape and was convicted three times for rape and the prosecutor, say, 

wants the jury to know he has been convicted three times for rape. There is already Federal 

rules of evidence to allow that to happen. We are not talking about that. 

But, my friend won. Here is what we put in there. The Hatch-Molinari language allowing 

this kind of evidence in will become law immediately upon the passage of this bill, subject to 

the following two things: First, they have to wait 150 days to allow the mechanism that-by the 

way, we do not pass any rules of evidence like this. We had a mechanism set up years ago. A 

couple of decades ago, we decided we should not write these kinds of laws, rules of evidence; 

we should give that authority to the Federal courts. And they have set up a judicial conference 

and they make recommendations and then we either vote for or against those 

recommendations. If we do not vote against them, they become law, because experts who do 

nothing but this get to deal with them. 

So I must acknowledge that the Senator from Utah compromised a little bit on this. He said 

we have to wait 150 days before it becomes law, to let the judicial conference look at it and 

make a judgment. That is the good news from my part. 

Now here comes the bad news. If, within the next 150 days after that, we do not 

affirmatively reject the Hatch-Molinari, et al., law, then it automatically becomes law. 

So I am expecting that more enlightened minds, more enlightened perspectives-that is, the 

Supreme Court and the Federal judges-will, when they look at this proposed law, say, ”This is 

crazy.” I do not know; I am hoping they will. If I am wrong on that, then I am totally wrong, 

and I yield. I am beaten. 

But, if they come back and say, ”No, this is a bad idea. Here is how we should change the 

law,” then, after they do that, I have 150 days in which to get out here and affirmatively get 51 

Senators to vote for that. 

I am sure my friend from Utah would not do this to me, but somebody will stand up and 

require me-because I have to get this done-they will require me to be put in a position where I 

essentially have to get 60 votes. Because, as I try to pass my law that the judges think this is a 
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good idea, assuming they do outlaw this crazy notion, somebody is going to stand up in this 

place-it will not be the Senator from Utah, I hope-and say, ”Well, we are not going to play fair 

and let BIDEN try to get 51 votes, we are going to filibuster him, because if we filibuster him 

and we can make it last 150 days' worth, prevent a vote, then this law automatically becomes 

law.” 

Of everything in this crime bill, the only thing that I have a moral, intellectual, and 

practical aversion to is this last provision I talked about. 

Now I cite this not only to not kid anybody who said, ”Gee, BIDEN wrote this crime bill 

and, man, he is tough on crime. I like him for being tough on crime.” 

I want to have truth in lending here. Do not give me credit for this last tough provision. I do 

not like it. I *S12262 think it is wrong. I think it is unfair. I think it violates innocent people's 

civil liberties. That is the first reason I tell you about this. 

 

140 Cong. Rec. S12250-02, 140 Cong. Rec. S12250-02, S12263, 1994 WL 455051 

Hatch, Utah 

You have heard the distinguished chairman of the committee, Senator BIDEN, say that he 

hates the Molinari-Dole-Hatch provision. That is a provision that allows into evidence prior 

acts by rapists and child molesters. Why should we not let the juries know and the judges 

know that these people have a pattern and a series of acts that they have done that have 

amounted to rape or child molestation, or in some cases both? Why can we not get tough on 

these people? 

I commend my colleagues for putting that in. By the way, what does that amount to? Does 

that amount to letting somebody put in some allegation 31 years ago into evidence? Of course 

not. What it does is it simply gives a presumption in favor of bringing it in. The court still has 

the protective Rules of Evidence to keep it out if it is not fair. Our judges know those rules. 

They are not going to let in unfair information. But when you have a rapist that has committed 

acts of rape before, been convicted, we know that it has happened, why should it not come in? 

The fact is, it should. 

I might add, on the mandatory HIV testing, you could not believe the left over there and 

here, by the way, who whined and moaned and groaned that we want to find out whether these 

people are HIV positive who rape these women. I kind of put myself in the shoes of the poor 
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woman who has been raped sitting there wondering, ”Did that guy have AIDS? Was he HIV 

positive? Am I going to get it?” That is what these women worry about. Why are we not 

worried about them? 

We were, because those House Members fought to get that in against the desires of many 

on the left. And I fought to do it and I fought to get that Molinari-Hatch-Dole or Dole-Hatch 

language in. You bet I did. It is about time we get tough on these sexual predators, these 

rapists, these child molesters. I am getting tired of it in this society and, by gosh, to their 

credit, Members of the House did that. 

 

140 Cong. Rec. E1403-02, 140 Cong. Rec. E1403-02, E1403, 1994 WL 318631 

Lewis, Florida 

This title clarifies the right of judges to allow prosecutors, when appropriate, to use 

available evidence demonstrating that defendants in sexual assault or child molestation cases 

have previously committed similar sexual offenses. This section does not require such 

evidence to be used, but rather reinforces the judge's authority to admit such testimony when 

he or she sees fit. 

Many of those who commit crimes of sexual assault and child molestation have a terrible 

history of sexually violent and abusive behavior, terrorizing victim after victim with 

circumstances making it difficult to prosecute effectively. This provision will help break many 

of these chains of violence, by allowing the relevant facts of a sexual predator's past to be 

used against him. I trust our judicial system to ensure this practice will not tread on the 

presumption of a defendant's innocence, or in any way dilute the right of a fair and speedy 

trial. 

 

140 Cong. Rec. H5437-03, 140 Cong. Rec. H5437-03, H5437-39, 1994 WL 374984 

 

Ms. MOLINARI, New York. 

Mr. Speaker, pursuant to the provisions of rule XXVIII, clause 1(c), I offer a privileged 

motion to instruct conferees on the bill (H.R. 3355) to amend the Omnibus Crime Control and 

Safe Streets Act of 1968 to allow grants to increase police presence, to expand and improve 
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cooperative efforts between law enforcement agencies and members of the community to address 

crime and disorder problems, and otherwise to enhance public safety. 

The SPEAKER. 

The Clerk will report the motion. 

The Clerk read as follows: 

Ms. MOLINARI moves that the managers on the part of the House at the conference on the 

disagreeing votes of the two Houses on the House amendment to the Senate amendment to the 

bill H.R. 3355 be instructed not to make any agreement that does not include Subtitle E of Title 

VIII of the Senate amendment, providing for the admissibility of evidence of similar crimes in 

sex offense cases. 

The SPEAKER. 

The gentlewoman from New York <Ms. MOLINARI> will be recognized for 30 minutes, and 

the gentleman from New Jersey <Mr. HUGHES> will be recognized for 30 minutes. 

The Chair recognizes the gentlewoman from New York (Ms. MOLINARI). 

Ms. MOLINARI. 

Mr. Speaker, I yield myself such time as I may consume. 

Mr. Speaker, I thank the indulgence of my colleagues and I assure the Members we will move 

very quickly, but this is a deadly serious subject. 

Mr. Speaker, this motion instructs the conferees to accept language in the Senate crime bill 

that changes the Federal Rules of Evidence to let prosecutors in two cases, sexual assault and 

child molestation, to introduce evidence that the defendant has committed similar crimes in the 

past. This same language was adopted by the other body 75 to 19 and is part of their crime bill. 

Mr. Speaker, The People versus Hansen. In this case the defendant, Hansen, was found guilty 

of inducement of child prostitution and attempted sexual assault on a child. Hansen had been the 

subject of a police investigation after parents complained that he had engaged in obscene 

telephone conversations with their preteen daughters. The investigation showed that the 

defendant's name and phone number were common knowledge at a junior high school, and when 

the girls called him, he would ask them to come to his residence to have sex with him. He would 

then give them money and arrange necessary transportation. Conversations were taped by the 

police in which he made this proposition to two 11-year-old girls. 
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In order to apprehend Hansen, the police had one of the girls call him and have him send a cab 

to take her and her sisters to his residence. Hansen was arrested as he paid the girls' cab driver. 

The evidence at the trial included testimony by two other young girls that the defendant had 

also solicited sex with them in phone conversations. However, the appellate court held that 

admission of the testimony with the other two girls was reversible error because this evidence 

was ”unnecessary to establish intent” and hence, in the court's view, ”was without a valid 

purpose.” 

Mr. Speaker, this happens time and time again in sexual assault and in child molestation cases 

where there are no witnesses other than the victim. This allows, it does not mandate, a judge's 

discretion in only those two instances, when he or she thinks that the cases are similar and 

relevant enough to introduce prior evidence of past convictions. 

Mr. Speaker, this will allow the States and the Federal Government to proceed to convict and 

apprehend and put away child molesters and sexual assaulters without fear of technical 

overturning. 

Mr. Speaker, I reserve the balance of my time. 

 

Mr. HUGHES, New Jersey. 

Mr. Speaker, I yield myself such time as I may consume. 

Mr. Speaker, I rise in strong opposition to the motion to instruct conferees. I do so on two 

grounds. It is very difficult to argue against something that would suggest that in some way we 

are going to make it easier for child molesters or sexual abusers to walk. 

First of all, Mr. Speaker, we in the Congress many years ago set up an extensive process 

called the Rules Enabling Act, which has served us well for a long time. Under this particular 

process, changes in the rules of evidence and procedure for Federal courts originate not in the 

Congress but in the federal court system. We decided that a long time ago. 

The governing body of the Federal courts, the Judicial Conference of the United States, 

develops and proposes rules changes which must be approved by the Supreme Court before 

being submitted to Congress. The changes go into effect 6 months later unless rejected or 

modified by the Congress. The Federal Rules of Evidence, like all *H5438 other Federal rules, 

affect the daily business of all of our courts, and also serve as a pattern for many State procedural 

rules. 



Page 9 of 15 
 

In fact, on the Rules Enabling Panel we have State court justices, we have constitutional 

scholars, the Chief Justice makes the appointments, and it has served us well over the years. 

The pervasive and substantial impact of the Federal Rules demands exacting and meticulous 

care in drafting amendments. This is not evident in the proposal before us. The existing 

rulemaking process involves a minimum of six levels of scrutiny or stages of formal review. This 

has gone through none. This is an amendment offered on the floor of the Senate after about 20 

minutes' debate, without very much thought, and it is procedurally and substantively flawed. 

There has been no debate about the impact it would have on criminal or civil cases. 

Mr. Speaker, I think it is the height of irresponsibility to suggest that we change our rules of 

evidence on the basis of no hearings, totally abandoning the process we have set up that served 

us well. The proposed new rules of evidence, this particular rule would create an exception to 

rule 404(a), which excludes admission of a person's character for the purpose of proving action 

in conformity therewith on a particular occasion. 

In effect, Mr. Speaker, 404(a) states that we cannot convict a person for a particular crime 

based on past conduct of a similar nature. In prosecutions of sexual assault or child molestation 

offenses, this type of evidence would be particularly prejudicial. 

These proposed new rules of evidence changes would go further and allow admission of 

evidence, not conviction. We are talking about allowing evidence, not a record of conviction. 

Even if the defendant had been acquitted of the charges on previous occasions, any evidence, 

regardless of conviction, could be offered under this particular rule of evidence. 

Mr. Speaker, there is the ”no need for a conviction” language in the proposal that makes 

admissible all evidence of the defendant's commission of another offense that is similar in nature. 

I know that in our actions on crime bills we all have a tendency to want to be tough, sound tough, 

but come on, this is ridiculous. It is ridiculous. 

Frankly, Mr. Speaker, what the gentlewoman is doing, it raises serious constitutional 

questions. If the only evidence in the prosecution's case-in-chief is evidence that is hearsay or 

was rejected by a previous jury when they acquitted the defendant, it raises constitutional 

questions as to whether the conviction could stand. 

Mr. Speaker, this has not been thought through. We ought to reject this. 

Mr. Speaker, I reserve the balance of my time. 
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Ms. MOLINARI. 

Mr. Speaker, I yield myself 1 minute to respond. 

First of all, we did not have hearings on this measure in this body, that is accurate. That is not 

by fault of this gentlewoman. I went before the Committee on Rules for the last three years to try 

to get a hearing in the people's body and was denied that opportunity. 

Number two, to instill a judicial conference to study this bill, this effort has been part of every 

crime bill that has left this House, but has failed to be passed into law by this Congress while the 

current system goes unchecked and unheeded. 

Number three, with due respect to the gentleman from New Jersey <Mr. HUGHES>, I think if 

we talked to any one of the victims or the parents of the victims whose assailant has been 

allowed to go free because of a technical difficulty, they would not deem this measure ridiculous, 

and they would not agree to the statement that the current system serves us well. 

Mr. Speaker, I yield 3 minutes to the gentleman from Arizona <Mr. KYL>. 

(Mr. KYL asked and was given permission to revise and extend his remarks.) 

 

Mr. KYL, Arizona. 

Mr. Speaker, under the Federal Rules of Evidence, prior similar offenses may be admitted at 

trial even when the defendant has not been charged with offenses, but there is no Federal rule 

expressly authorizing such admissibility in the sex crime context. Ironically, Mr. Speaker, this is 

the context in which it is needed the most. 

In other context, such evidence is permitted to prove motive, opportunity, intent, knowledge 

or absence of mistake. In sex-related crimes, it can be particularly useful to demonstrate a 

propensity of the accused to commit similar prior offenses. 

We are not talking about allegations. We are talking about prior offenses. So that if as the 

gentlewoman from New York pointed out in the case that she discussed there is a clear pattern of 

conduct by an accused who has been convicted of similar conduct in the past and the case 

revolves around a question of belief of his word or her word, the evidence of that prior offense 

has probative value to determine the guilt of innocence of the accused. In that situation, the judge 

ought to have the discretion to admit the evidence. 



Page 11 of 15 
 

It is not automatic. The judge simply would be permitted the discretion to admit the evidence 

in this limited situation. The judge still has total discretion to exclude the evidence if its 

probative value is substantially outweighed by the danger of unfair prejudice to the defendant. 

Mr. Speaker, there is no taking away of the rights of the accused. It is only in a very limited 

circumstance in which the judge would allow the evidence but an important circumstance, a 

circumstance in which perhaps the only credible evidence for the jury because of the dispute 

between the only two people who know what happened is evidence of offenses of similar 

conduct in the past. 

This is an important but small step for us to take to begin to grant the victims of crime equal 

protection in our criminal justice system. 

Mr. Speaker, as the gentlewoman pointed out, the reason we did not have an opportunity to 

have the debate on this is because we were denied that opportunity by the Committee on Rules. 

But the Senate approved this language by a vote of 75-19. It is important for us to instruct our 

conferees to agree with the Senate provision to take this small step for justice for the victims of 

crime in our society. I urge a ”yes” vote. 

I have appreciated working with Representative MOLINARI on this important issue. Sexual 

violence is one of the most troubling issues facing our Nation today, and the importance of State 

and national commitment to strengthening laws against sexual violence cannot be underscored. 

Let me start by stating some of the statistics, often heard, but important enough to this debate 

to mention again. Police records indicate a woman is raped every six minutes in the United 

States. According to the Uniform Crime Report sponsored by the FBI, four women are raped 

every day in Arizona. In Phoenix alone last year, there were 476 rapes reported. And, according 

to National Victim Center statistics, of these sexual violence victims only around 22 percent 

report the crime to police. According to the same group, we spend ten times more in resources 

defending those accused of sexual assault than we spend in helping the victims of sexual 

violence. 

And, yet, behind the shocking statistics of sexual violence there lies a criminal justice system 

that oftentimes works more for the accused than for the victim. Take the following example: 

On May 4, 1986, Suzanne Harrison, an 18-year-old honor student in Texas, three weeks away 

from high school graduation, was abducted. The next day she was found raped brutally beaten 

and strangled to death. She was murdered by a parolee named Jerry Walter McFadden, a man 
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who calls himself ”Animal.” McFadden had been convicted of two 1973 rapes and sentenced to 

two 15-year sentences. Paroled in 1978, he was again sentenced to 15 years in 1981 for a three-

count crime spree in which he kidnapped, raped, and sodomized a Texas woman. Released on 

parole again in July of 1985, even though his record now contained three sex-related convictions 

and two prison sentences, McFadden raped and murdered Suzanne Harrison less than one year 

later. 

Clearly, if a criminal justice system were better able to keep rapists in jail, Suzanne Harrison 

and thousands of other victims might be alive today. 

Tonight, we have the opportunity to instruct conferees to make a small but important change 

to our criminal justice system so that victims of sexual abuse and child molestation are not 

revictimized once they bring charges against a perpetrator and enter into the court system. 

Members can do this by approving this motion to instruct crime bill conferees to accept section 

831 of the Senate-passed crime bill. 

*H5439 This important provision would amend the Federal Rules of Evidence to make it 

easier for prosecutors in sexual violence and child molestation cases to introduce evidence 

showing that the accused has committed similar sexual assault crimes in the past. This very 

amendment, introduced by Senator DOLE, passed 75-19 during debate on the Senate crime bill. 

The amendment is also a provision of H.R. 688, the Sexual Assault Prevention Act, which 

Representative MOLINARI and I have introduced to combat sexual and domestic violence. 

There are currently 113 bipartisan cosponsors of our bill. 

Unfortunately, House Members did not have an opportunity to vote on the Federal Rules of 

Evidence amendment. Representative MOLINARI and I both offered amendments during Rules 

Committee consideration of the crime bill to change the Federal Rules of Evidence in the same 

manner that Senator DOLE's amendment does; but, the Rules Committee would not permit its 

consideration, so this is your first opportunity to vote on this provision. 

It is critical that we accept this provision of the Senate bill. Its effect is to help ensure that the 

criminal justice system is not skewed unfairly toward the rights of the accused at the expense of 

the victim. 

It will go a long way toward helping to neutralize the psychological damage a sexual assault 

or child molestation victim experiences going thorough the judicial process. And, it will provide 

a model upon which States can base reforms of their own rules of evidence. 
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In most rape or molestation cases, it is the word of the defendant against the word of the 

victim. If the defendant has committed similar acts in the past, the claims of the victim are more 

likely to be considered truthful if there is substantiation of other assaults. 

It is also common in rape and child molestation cases that the victim is too traumatized, 

intimidated, or humiliated to file a complaint and go through the full course of proceedings of a 

criminal prosecution. Nevertheless, the victims in such cases are often willing to bear the burden 

of testifying when they know that the person who marred their lives has also victimized others 

and that these revelations will come out at trial. According to Justice Department statistics 

released last week, girls under 18 are the victims of more than half the rapes reported to police. 

Allowing the prosecution to bring to trial similar child molestation crimes of the accused will 

certainly held these young victims bring their attacker to justice. 

It is important to note that the Senate provision does not require that evidence of prior sexual 

assault be admitted. The trial court retains the total discretion to include or exclude this type of 

evidence moreover, under the Senate provision the defendant would have fifteen days notice of 

the evidence to be offered and cross examination would be allowed. Essentially what this 

amendment does is make it clear that a judge will not necessarily be reversed on appeal of he 

admits evidence of prior similar acts in sex related cases. The judge retains the discretion to 

exclude the evidence if its probative value is substantially outweighed by the danger of unfair 

prejudice to the defendant. 

Mr. Chairman, this should not be controversial. For the thousands of individuals who are 

victims of sexual violence every year, we should strengthen our sexual violence laws by 

instructing conferees to include section 831 in the crime conference report. Members should not 

pass up this opportunity to make a positive difference in the lives of those who have experienced 

the tragedy of sexual assault and child molestation. Members should vote yes on this motion to 

instruct. 

 

Mr. HUGHES. 

Mr. Speaker, I yield myself such time as I may consume. 

Let me just say to my colleague, the gentleman from Arizona, I do not know whether he heard 

my original statement, but that is not the process. We have a rules enabling act that we created. 

We have a process, the Judicial Conference of the United States is the one that takes the 
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testimony, basically decides changes in the rules of evidence and they implement them. We have 

the right to reject. We are basically circumventing the process that we set up. It is not the 

Committee on Rules of this House that basically works its will on rules of evidence. It was done 

so that we should have the kind of expertise and consideration that the Judicial Conference of the 

United States would provide. 

Mr. Speaker, I yield 3 minutes to the gentleman from New York <Mr. SCHUMER>. 

 

Mr. SCHUMER, New York. 

Mr. Speaker, I thank the gentleman for yielding me the time. 

Mr. Speaker, I would say to my colleagues that this is something that is one of the most 

inadvisable things that we could do if we believe in the criminal law. 

I believe as strongly as anybody that we ought to go after people who commit crimes, sexual 

crimes, and rape. But we should do it based on the laws of evidence. Make no mistake about it, 

my colleagues, this would say, not just a conviction but any allegation at all would be admissible 

in a court, not for all crimes but for these crimes. That is turning our system of due process on its 

head. 

Let me state, why do you think the NOW legal defense fund, one of the strongest women's 

groups in this country that has made a campaign to eliminate rape, to eliminate sexual 

harassment, why are they opposed to this? They are very simply opposed because this is the kind 

of measure that does not belong in a system where we talk about freedom, where we talk about 

due process, where we talk about evidence. To say that any allegation for these particular cases 

shall be admissible in court is a very, very serious matter, I would argue a serious mistake, but if 

we are going to do this, then we ought to be very careful about where and when we do it and not 

just rush headlong into passing a motion like this which while I know is not binding would say 

something terrible about our beliefs in how we prosecute criminals. 

Mr. Speaker, I do not believe that the Civil Liberties Union is right on every issue, but this 

goes so far beyond. 

Mr. Speaker, I would simply say that to say that any allegation whatsoever for these two 

crimes shall be admissible as evidence, not a conviction, not even something that was admitted 

in court, but any prior evidence would be a serious mistake. I would ask my colleagues to think 
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twice before we rush to pass something that so flies in the face of what Anglo-Saxon 

jurisprudence has stood for for 200 years. 

 

Ms. MOLINARI. 

Mr. Speaker, I yield 2 minutes to the gentleman from Oklahoma <Mr. MCCURDY>. 

(Mr. MCCURDY asked and was given permission to revise and extend his remarks.) 

 

Mr. MCCURDY, Oklahoma. 

Mr. Speaker, unfortunately I believe the American public is tired of hearing about process and 

rules, especially when we see the fact that the gentlewoman was not offered an opportunity to 

present this amendment and have it fully debated. 

Mr. Speaker, I rise in strong support of the gentlewoman's motion to instruct and urge its 

passage. 

(By unanimous consent Mr. MICHEL was allowed to proceed out of order.) 
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Recommendation

RESOLVED, that the American Bar Association opposes the substance of Rules 413, 414, and 415 of the Federal Rules of
Evidence concerning the admission of evidence in sexual assault and child molestation cases, as enacted by the Violent Crime

Control and Law Enforcement Act of 1994, Pub. L. No. 103 - 322, 108 Stat. 1796 (1994). a1

*344  Report aa1

On September 13, 1994, President Clinton signed the “Violent Crime Control and Enforcement Act of 1994,” 1  which contains
new Rules 413, 414 and 415 of the Federal Rules of Evidence. These rules govern the admission of evidence in criminal cases
in which the accused is charged with an offense of sexual assault or child molestation, and of civil cases in which a claim for
damages or other relief is predicated on conduct constituting an offense of sexual assault or child molestation. Pursuant to the
rules, evidence of the defendant's or party's commission of another offense or offenses is admissible, and may be considered
for its bearing on any matter to which it is relevant.

The law provides for the effective date of the rules to be delayed, giving the Judicial Conference of the United States 150 days
to review them and submit recommendations to Congress. If the Judicial Conference's recommendations are different from the
rules, the effective date is delayed an additional 150 days, during which time Congress can reconsider the rules. If Congress
does not act on the Judicial Conference's recommendations, the Rules included in the law become effective 150 days after the
transmittal of the Judicial Conference's recommendations.

In October, 1994, the American Bar Association submitted comments to the Rules of Practice and Procedure Committee of the
Judicial Conference concerning the issues posed by Rules 413, 414 and 415 of the Federal Rules of Evidence. Those comments
were based on the Association's Rules Enabling Act policy related to the manner in which rules should be promulgated for

the federal courts. 2

The comments criticized the bypassing of the Rules Enabling Act process. By evading the longstanding process designed
to promulgate rules only after extensive thoughtful review by the entire legal community, Congress challenged the entire
rulemaking structure. In particular, the comments pointed out that the careful review inherent in the public comment process
was designed to eliminate unwarranted changes or changes which have unintended *345  consequences. In light of the number
of serious ambiguities in the rules, the abbreviated public comment period is particularly disturbing. In addition, requiring
affirmative Congressional action to modify Rules 413 - 415 effectively precludes the likelihood of any revision, despite the
real possibility that substantial and substantive comments would be generated when the rules were briefly distributed for public
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review. Ultimately, if the rulemaking structure is ignored any time that a rule is likely to generate controversy, the entire integrity
of the Rules Enabling Act is subverted.

The comments also noted the absence of any ABA policy directed at the use of propensity evidence cases concerning sexual
abuse due, no doubt, in part to the fact that these rules are in direct conflict with the existing federal rules. The only related ABA

policy concerned the use of prior bad acts evidence pursuant to Rule 404(b). In United States v. Huddleston, 3  the Supreme
Court viewed the preliminary fact question of whether a defendant had committed the prior bad act as a Rule 104(b) issue.
This holding overturned the longstanding requirement of most courts that clear and convincing evidence was required for the
admission of such acts due to their inherent prejudice. The ABA resolution urges that Rule 404(b) be amended to provide that the
court shall determine the preliminary fact question by a clear and convincing evidence standard. Thus, the ABA had previously
viewed with suspicion evidence which legitimately fit within Rule 404(b) in order to ensure that courts carefully exercise their
gatekeeping responsibilities. The ABA policy report supporting the Rule 404(b) resolution assumed that propensity evidence
was inadmissible and simply spoke to the prejudice which may occur by jurors who use the evidence incorrectly for its propensity
purposes.

Ensuing events have validated a number of the concerns expressed in the ABA comments. The Summary of Comments on
New Evidence Rules 413 - 415 prepared by the Rules Committee Support Office of the Administrative Office of the United
States Courts, indicates that 100 individuals and organizations opposed the rules, 10 supported them and 18 recommended
modifications or were neutral. Opponents included 11 lawyers, 56 evidence professors, 19 judges, and 12 organizations, among
others. The reasons for opposition to the rules were as follows:

Circumvents Rules Enabling Act 7
Constitutional Concerns 19
Insufficient Data on Propensity 33
Unfair 58
Unnecessary 16
Impact on Native Americans 4
Drafting Problems 47

*346  In October, 1994, these rules were considered by two Advisory Committees of the Judicial Conference. The Advisory
Committee on the Criminal Rules of Procedure sent a memorandum to the Evidence Advisory Committee noting its concern
over the last minute addition of the rules without prior input from the Judicial Conference. The Committee specified its previous
rejection of such rules by an 8 to 1 vote, and again voted 8 to 1 to oppose the adoption of rules permitting propensity evidence
in sex cases and expressed its view that Rule of Evidence 404(b) was an “adequate vehicle” to introduce other crimes evidence.
In addition the “Committee seriously questioned whether Rules 413 - 415 are worth the danger of convicting a defendant for his
past, as opposed to charged behavior.” Concerning the content of the rules, the Committee suggested several drafting changes,
including combining the three rules into one and requiring that the prosecution be required to prove by clear and convincing

evidence that the alleged act had occurred. 4

In contrast, when the Evidence Advisory Committee met in November, 1994 to consider the Congressionally passed rules, while
the Committee remained opposed to the content of the rules, it viewed the policy decision to permit propensity evidence as a
Congressional fait accompli. As a result, the Evidence Advisory Committee is “urging Congress to reconsider its decision on

the policy questions. If Congress does not do so, the committee is recommending that its alternative language be adopted.” 5  In
other words, the Committee limited its redrafting of the three rules to “correct ambiguities and possible constitutional infirmities

identified in Rules 413 - 415 and remain consistent with Congressional intent.” 6  *347  Therefore, it did not attempt to dilute
the content of the rules. In fact, both during and after the Committee meeting, input from the original drafters of the rules
was incorporated. While it is fair to say that the end result of this process is a more coherent, better written version of the
earlier rules, it is disturbing that the only support for propensity rules within either of the two Advisory Committees of the
Judicial Conference came from the Department of Justice representative. Such support was not unexpected, since the rules were
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originally drafted by the Department of Justice during the administration of President Bush. In other words, none of the judges,
academics or other lawyers on either Committee would have adopted these rules.

Rules 413 - 415 were included in the final version of the Violent Crime Control and Law Enforcement Act of 1994 in order
to obtain a key vote in favor of the legislation. Even assuming that the Judicial Conference recommends to Congress that the
Evidence Advisory Committee's redraft of the propensity rules should be substituted for the present rules, Rules 413 - 415 will
go into effect as presently worded unless Congress takes affirmative action. If the rules become effective due to Congressional
inaction, extensive litigation can be expected concerning their scope. Significant questions unanswered by the text of Rules 413
- 415 include whether the judge has any discretion to exclude prejudicial prior bad acts, whether expert testimony of sexual
deviancy is permitted, and whether hearsay evidence of prior bad acts can be introduced. Moreover, while due process issues

may be raised concerning any evidence introduced solely for propensity, 7  such questions would be magnified if Rules 413 -
415 were interpreted as completely prohibiting the exclusion of propensity evidence.

Given this background, the American Bar Association House of Delegates resolution appended to this report opposes Federal
Rules of Evidence 413 - 415. First, it should be clear what this resolution does not do. Evidence which is legitimately within
F.R.E. Rule 404(b) is not affected by this resolution. Lawyers and judges recognize the difficulties associated with proving
sexual abuse in cases involving adults as well as children. Problems in proof frequently stem from the absence of other witnesses
or corroboration. When the defendant claims consent, the trial often becomes a credibility *348  contest. Where young children
are involved, their discomfort about testifying or inability to communicate may intertwine with competency questions.

Society is currently struggling with ways to ensure that the guilty do not escape punishment without the wholesale abandonment
of the evidentiary and constitutional protections of criminal defendants. The federal constitution has been interpreted to permit
children to testify out of the presence of the defendant when an individualized showing can be made that the child would be

traumatized by face to face confrontation. 8  Child hearsay is now admitted under traditional hearsay exceptions as well as by
hearsay catchalls and in some states by specific child hearsay exceptions. Expert testimony is used extensively in all types of
sexual abuse cases. The Rape Shield rule protects against the complainant being put on trial for her own consensual sexual
conduct.

Moreover, existing caselaw in state and federal courts generously interprets Rule 404(b) to permit evidence of the defendant's
prior bad acts in sex crimes cases so long as any nexus exists to a purpose other than propensity. Therefore, to the extent that the
prior acts indicate motive, intent, opportunity, identity, or common scheme or plan, those acts are legitimately admitted under
current law. Similarly, as Professor Imwinkelried has argued, the doctrine of chances may provide an alternative noncharacter

route for the most egregious evidence of bad acts. 9  In other words, in determining whether an act was criminal, the doctrine
of chances permits the use of reasoning which asks “[h]ow statistically likely is it that an innocent individual would be accused
of the same type of crime on several different occasions[ ]”. The inference is not that the person is bad, and therefore more
likely to commit the current crime, but rather that the possibility of repeated unfounded accusals is remote, unless there is
another explanation which could account for the previous complaints. The most obvious use of this reasoning is in cases of
multiple unexplained deaths happening in a similar manner, when the evidence that any one death was a homicide. However,
this rationale has been extended to sexual misconduct cases on the theory that it is unlikely that one individual would be falsely

accused of several completely separate similar incidents. 10  *349  Obviously, when the doctrine of chances is used, a proper
foundation must be established and the evidence carefully evaluated to exclude acts that have no other purpose than propensity.

Undoubtedly, a few cases will always exist in which the only relevancy link for admission is propensity and exclusion may
result in what some believe to be an unwarranted retrial or acquittal. However, to catch that relatively small number of cases, the
proponents of Rules 413 - 415 would drastically alter one of the fundamental premises underlying the Federal Rules of Evidence.
Currently, we do not round up the regular suspects and try them based on evidence of who they are rather than what they did
in the particular case. Wigmore characterized the prejudice associated with character evidence as “the overstrong tendency to
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believe the accused guilty of the charge merely because he is a likely person to do such acts [and] the tendency to condemn not

because the accused is believed guilty of the present charge but because he escaped unpunished from other offenses.” 11

Prejudice can result from overestimating the probative value of character evidence, or punishing the accused for past conduct
or other crimes the defendant may have committed or will commit. Obviously, the prejudice of such acts is great. Jurors may be
overwhelmed by an emotional response to the evidence which interferes with their ability to hold the prosecution to its burden
of proof beyond a reasonable doubt. They may not care if sufficient evidence of guilt exists because they feel less responsibility
for convicting an individual who they know has committed previous bad acts. Ultimately, the jury may reach its verdict without
deciding the defendant's guilt in the present case.

Rules permitting propensity evidence are particularly inadvisable in light of developing scientific evidence which has
consistently demonstrated the high percentage of mistaken identifications in cases where the assailant's identity is at issue.
Approximately 30% of cases submitted to the FBI laboratory for DNA analysis result in the known suspect's DNA not matching

the specimen taken from the scene. 12  If police work and identifications are mistaken in so *350  many cases involving violent
crimes, one must wonder why the judicial system would want to encourage convictions in such cases based on propensity
evidence. In other words, the admission of character evidence allows the jury to convict the defendant by inferring that if he has
committed a previous sexual crime, he committed the current one. However, the reason that many sex offenders are originally
identified is because of their inclusion in mug books of sexual offenders. Thus, it is predictable that in many cases where a
victim has been raped by a stranger, the defendant will have been charged with prior sexual crimes. If the prior conviction has
a relevance other than propensity, it will be admitted without the need for any change in the rules.

The driving force behind the proposed rules appear to be directed at two types of cases: 1) those in which the defense to rape is
consent, and 2) those in which a pedophile preys on numerous young children. However, the rules are not so limited. One would
assume that such a dramatic change in the philosophy underlying the rules would have called for some empirical justification.
Had the rules gone through the Rules Enabling Act process, such proof would likely have been demanded. It is unclear that such
evidence does exist. The early belief was that sexual offenders had very low recidivism rates. Recent recidivism rates for sexual

offenders also appear to be lower than for most other categories. 13  Exhibitionists appear to have the highest recidivism rates of

other sex offenders. 14  But even these are described as less than the national average of all recidivists. 15  Other commentators

question the methodology of studies of recidivism of sexual offenders. 16  Yet none of the commentators appear to posit that
recidivism in sexual offenses is higher than rates for other types of crime.

Indeed, the relevant question is not simply whether sexual offenders have high recidivism rates, but is character evidence of
sexual crimes more predictive than character evidence of other crimes? Unfortunately, recidivism rates are unacceptably high
for all crimes. Therefore, if propensity is allowed for sex crimes, how is this to be distinguished from using propensity in other

cases, except *351  for the outrage which is understandably directed at the commission of sexual crimes? 17 3 While sexual
offenses are often hard to prove, so are drug conspiracies and other categories of crimes.

To the extent that some will argue that sexual propensity evidence has previously been permitted under the guise of evidence
showing a “lustful disposition,” several points should be made. First, when this exception first became popular, deviant sexual

offenders were assumed to be highly recidivistic and rare. 18  Second, the predominant use of such evidence was limited to child

abuse cases. 19  Third, the pure propensity use of such evidence was often masked because of instructions which focused on
whether the prior acts showed a sexual deviation of the same nature as revealed by the present crime. In other words, prosecutors
were not permitted to argue that the defendant should be convicted because he is a sexual offender. While Rules 413 - 415 may

prompt this type of closing argument, convictions based on status are constitutionally prohibited. 20  Fourth, propensity evidence
has been rejected by the Federal Rules and states adopting Rule 404. Fifth, while one commentator argued that a number of

states still permit such evidence in sexual abuse cases, 21  some of those decisions predate the adoption of Federal and State
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versions of Rule 404. Newer opinions often stretch to permit sexual crimes evidence, but they do so by enlarging the concepts

of common plan or scheme, or modus operandi, not by relying on character evidence. 22

If Rules 413 - 415 are promulgated, they may become the first volley in a larger attempt to reject the ban against character
evidence. For example, Ms. Davies, a commentator widely quoted as favoring a more generous approach to the admissibility

of relevant character evidence, makes no distinction between sexual crimes *352  and other crimes. 23  However, unlike the
balance struck by the drafters of Rules 413 - 415, she is quite concerned about prejudice and suggests a balancing approach which
favors the exclusion of character evidence unless the proponent demonstrates that its probative value outweighs the danger of

unfair prejudice. 24  Moreover, she would require a foundation of clear and convincing evidence for admission of prior acts. 25

Even if one were comfortable with a policy shift allowing propensity evidence in sexual cases, and empirical evidence appeared
to support a propensity rule for certain types of sexual offenders, Rules 413 - 415 cast their net much more widely, treating all
sexual offenses and offenders as fungible. As previously mentioned, the scientific evidence concerning stranger rapes indicate
that these are the very types of crimes which are often subject to mistaken identifications. Nor are all child abusers pedophiles.

In addition, it is clear that Rules 413 - 415 only apply to a small number of cases, those which are within federal jurisdiction.
Ironically, even the proponents of the rules recognize this fact and view their enactment as a symbolic victory which will serve
as a model for state rules. As a practical matter, in federal criminal cases, the effect will be felt in Indian territory where what
would otherwise be state crimes are prosecuted in federal court. Other questions of fairness aside, should such a significant and
controversial rule change be adopted which will primarily impact Native Americans? To the extent that the Military Rules of
Evidence are required to follow the federal rules, a built-in delay of 180 days exists from the effective date of any new federal
rule, during which time Rules 413 - 415 can be reviewed and modifications suggested which can be enacted by Presidential order.

Given the numerous troubling features of Rules 413 - 415, it is disquieting that an unintended result of their enactment may be
to produce a backlash against the strict interpretation of the federal Rape Shield Rule 412. For example, judges may be more
likely to admit evidence of the complainant's sexual history when the defendant's prior sexual acts are offered for propensity and
credibility is key. There are obvious distinctions between the prior consensual acts of a complainant and prior unconsented acts
of the *353  defendant. However, when judges are faced with the admission of character evidence, some may feel constrained
to admit otherwise excluded evidence of the complainant's sexual history on the theory that it is constitutionally required. The
only way to challenge such results would be by the unsatisfactory route of petitioning for mandamus. It would be unfortunate if
complainants hesitated to bring sexual charges because Rules 413 - 415 resulted in less predictability about whether their own
backgrounds would become ammunition for impeachment at trial.

Moreover, to date no one has focused on how these rules might work in civil cases. The rape shield has recently been extended
to cover sexual harassment. However, given the broader discretion of the judge in civil cases, Rule 412's protection may be
illusory if judges routinely admit the complainant's sexual history when they admit propensity acts of the defendant. Similarly,
defendants may claim prior touching by the plaintiff to open the question of the complainant's sexual activity. Conversely,
defendants accused of sexual harassment will face the likelihood of their entire sexual history being admitted without any direct
link to the case. Where an employer is also sued, and the evidence is not work-related, additional questions of prejudice may
arise.

While the public sentiment against sexual offenders is shared by everyone, Rules 413 - 415 are ill designed and raise troubling
policy issues. The legal community should not sit silent while Congress imposes these rules in an effort to appear tough on
crime, but without a full consideration of the numerous issues raised by their enactment.

Footnotes
a1 Editor's Note: The American Bar Association House of Delegates adopted this resolution at its midyear meeting on February 13, 1995.
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aa1 This report was written by Professor Myrna S. Raeder, who is a Professor of Law at Southwestern University School of Law and the
former chairperson of the Criminal Justice Section's Committee on Federal Rules of Evidence and Criminal Procedure. The Report
was prepared in support of the attached American Bar Association House of Delegates resolution.
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