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 UTAH SUPREME COURT ADVISORY COMMITTEE 
 ON THE RULES OF EVIDENCE 
  
 MEETING MINUTES 
 
 Tuesday– October 23, 2018 
 5:15 p.m. 
 Council Room 
 
 Mr. John Lund, Presiding 
 
MEMBER PRESENT 
Mr. Adam Alba 
Hon. Matthew Bates 
Ms. Deborah Bulkeley 
Ms. Tenielle Brown 
Ms. Nicole Salazar-Hall 
Mr. Mathew Hansen 
Mr. Ed Havas 
Mr. Chris Hogle 
Hon. Linda Jones 
Mr. John Lund  
Ms. Lacey Singleton 
Judge Vernice Trease 
Ms. Teresa Welch 
Mr. Dallas Young 
 

GUESTS PRESENT 
William Haines, SWAP 
Ryan Peters, SWAP 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

MEMBERS EXCUSED 
Ms. Jacey Skinner 
Judge David Mortensen 
Mr. Terry Rooney 
Ms. Michalyn Steele 

STAFF PRESENT 
Ms. Nancy Merrill 
Mr. Richard Schwermer 
Cathy Dupont 
 
 

 
______________________________________________________________________________ 
 
1. WELCOME AND APPROVAL OF MINUTES:  (Mr. John Lund) 
 
Mr. Lund welcomed everyone to the meeting.  
 
Motion:  Judge Jones moved to approve the minutes from the August 28, 2018 Evidence 
Advisory meeting. The motion was seconded the motion. The motion carried unanimously. 



 

  Evidence Advisory Committee 
  

2. Proposed Amendment to Rule 804: 
 
 William Haines from the Attorney General’s Office and Ryan Peters, Juab County Attorney 
 presented a proposed amendment to Rule 804, Exceptions to the Rule Against Hearsay.  
 Their proposal would remove the “similar motive” requirement for testimony in preliminary 
 hearings with criminal cases, and keep the same standard, in civil cases. 
  
The Committee discussed the proposed change with Mr. Haines and Mr. Peters.  
  
The Committee decided to put together a Subcommittee with the Committee for Rules of 
Criminal Procedure to study the proposed amendment to Rule 804 and preliminary hearings more 
 broadly. Lacey Singleton, Adam Alba, Dallas Young, Matt Hansen and Judge Bates agreed to 
 work on the Subcommittee.  In addition, representatives from victim advocates will be asked to 
 serve on the Subcommittee. The Subcommittee agreed to report on their progress at the next 
 Evidence Advisory Committee meeting.  
 
3.         Report on Meeting with Supreme Court:        
  
John Lund reported to the Committee that the Supreme Court approved Rule 617 for comment. 
The Committee Note for Rule 617, and the adoption of Rule 902.  Mr. Schwermer noted that the 
Supreme Court made a note recognizing the excellent quality of the memo regarding Rule 902. 
  
4. LPP Amendment Options:   
 

 Cathy Dupont and Adam Alba presented two proposed versions of a Rule 504 amendment to 
address LPPs. The Committee suggested moving the definition of Licensed Paralegal Practitioner 
to follow the definition of a lawyer. They agreed on the following language: 

• Line 28 (6) “Legal Professional” means a lawyer and a licensed paralegal   
  practitioner.  

• Line 29, 30 (6) (a) “Lawyer” means a person authorized, or reasonably believed by the 
  client to be authorized, to practice law in any state or nation. 

• Line 31-33 (6) (b) “Licensed Paralegal Practitioner” means a person authorized, or  
  reasonably believed by the client to be authorized, by the Utah Supreme  
  Court to provide legal representation under URGLPP Rule 15-701. 

• Line 41 add end quotes after the word representative” and “p” in the title Legal  
  professional’s representative” should be lower case. 

• Line 28 (6) “p” in professional should be lower case. 
 

Ms. Dupont agreed to double check the punctuation throughout the proposed draft of Rule 504. 
• In addition, the Committee suggested that (10) read, “Licensed Paralegal Practitioner” 

means a person authorized to provide legal representation under URGLPP Rule 15-701, or 
reasonably believed by the client to be authorized to provide legal representation.” 

• Line 63 the first professional should read “professionals’” 
• Line 8 “Client’s representative” 



 

  Evidence Advisory Committee 
  

 
Motion: Chris Hogle made a motion to refer Cathy Dupont’s amended version of Rule 504 to 
the Supreme Court. Adam Alba seconded the motion. The motion passed unanimously. 
 
The Committee discussed the Committee Note and agreed on the following language, “The 2018 
amendments expand the scope of the privilege to include a Licensed Paralegal Practitioner as well 
as lawyers.”  
 
Ms. Dupont agreed to make the changes to the rule and the note and circulate the changes to the 
Committee before it goes on the Supreme Court agenda.  

 
 5. Proposed Amendment to Rule 1101:                                 
 

Judge Jones proposed a change to Rule 1101. In section (c) Rule Inapplicable. Judge Jones 
proposed striking (D) in order to address a conflict with the statute.  
 
Motion: Matt Hansen made a motion to strike (D) in section (c) change (E) to (D) and (F) to 
(E) of Rule 1101. Judge Bates seconded the motion. The motion passed.  

 
 6. State vs Sanchez: 
  
 Teresa Welch reported on the interpretation of Rule 106 in footnote four of State v. Sanchez. Rule 

106 causes a timing and a trumping function controversy. The decisions in case law across the 
nation are split. In State v. Sanchez the Court of Appeals takes the issue and decides in favor of 
the trumping function. The Supreme Court vacated the Court of Appeals decision and asked the 
Rules Committee to address the controversy.  

 
 After further discussion the Committee agreed to review the Court of Appeals decision in State vs 

Sanchez and familiarize themselves with the issue. Ms. Welch will circulate the appropriate 
materials to the Committee and they will decide which direction to go in at the next meeting.  

  
 7. Other Business: 

 
 
Next Meeting:  January 8, 2019 
 5:15 p.m.  
 AOC, Council Room  
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H.B. 53

1 VICTIM COMMUNICATIONS AMENDMENTS

2 2019 GENERAL SESSION

3 STATE OF UTAH

4 Chief Sponsor:  V. Lowry Snow

5 Senate Sponsor:  Todd Weiler

6  

7 LONG TITLE

8 Committee Note:

9 The Victim Advocate Confidentiality Task Force recommended this bill.

10 General Description:

11 This bill enacts provisions related to victim communications.

12 Highlighted Provisions:

13 This bill:

14 < enacts the Privileged Communications with Victim Advocates Act, including:

15 C providing a purpose statement;

16 C defining terms;

17 C outlining the scope of the part;

18 C providing for privilege for communications;

19 C addressing government records; and

20 C requiring certain notices;

21 < addresses examination of victim advocate; and

22 < makes technical changes.

23 Money Appropriated in this Bill:

24 None

25 Other Special Clauses:

26 None

27 Utah Code Sections Affected:
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28 AMENDS:

29 78B-1-137, as renumbered and amended by Laws of Utah 2008, Chapter 3

30 ENACTS:

31 77-38-401, Utah Code Annotated 1953

32 77-38-402, Utah Code Annotated 1953

33 77-38-403, Utah Code Annotated 1953

34 77-38-404, Utah Code Annotated 1953

35 77-38-405, Utah Code Annotated 1953

36 77-38-406, Utah Code Annotated 1953

37  

38 Be it enacted by the Legislature of the state of Utah:

39 Section 1.  Section 77-38-401 is enacted to read:

40 Part 4.  Privileged Communications with Victim Advocates Act.

41 77-38-401.  Title.

42 This part is known as the "Privileged Communications with Victim Advocates Act."

43 Section 2.  Section 77-38-402 is enacted to read:

44 77-38-402.  Purpose.

45 It is the purpose of this part to enhance and promote the mental, physical, and emotional

46 recovery of victims by restricting the circumstances under which communications with the

47 victim may be disclosed.

48 Section 3.  Section 77-38-403 is enacted to read:

49 77-38-403.  Definitions.

50 As used in this part:

51 (1) (a)  "Advocacy services" means assistance provided that supports, supplements,

52 intervenes, or links a victim or a victim's family with appropriate resources and services to

53 address the wide range of potential impacts of being victimized.

54 (b)  "Advocacy services" do not include the practice of mental health therapy as defined

55 in Section 58-60-102.

56 (2)  "Advocacy services provider" means an entity that has the primary focus of

57 providing advocacy services in general or with specialization to a specific crime type or

58 specific type of victimization.

http://le.utah.gov/UtahCode/SectionLookup.jsp?section=58-60-102&session=2019GS
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59 (3)  "Communication" means the giving of information by a victim to a victim

60 advocate, and includes a record created or maintained as a result of providing the information.

61 (4)  "Criminal justice system victim advocate" means an individual who:

62 (a)  is employed or authorized to volunteer by a government agency that possesses a

63 role or responsibility within the criminal justice system;

64 (b)  has as a primary responsibility addressing the mental, physical, or emotional

65 recovery of victims;

66 (c)  completes a minimum 40 hours of trauma-informed training:

67 (i)  in crisis response, the effects of crime and trauma on victims, victim advocacy

68 services and ethics, informed consent, and this part regarding privileged communication; and

69 (ii)  that have been approved or provided by the Utah Office for Victims of Crime; and

70 (d)  is under the supervision of the director or director's designee of the government

71 agency.

72 (5)  "Nongovernment organization victim advocate" means an individual who:

73 (a)  is employed or authorized to volunteer by an nongovernment organization advocacy

74 services provider;

75 (b)  has as a primary responsibility addressing the mental, physical, or emotional

76 recovery of victims;

77 (c)  has a minimum 40 hours of trauma-informed training:

78 (i)  in assisting victims specific to the specialization or focus of the nongovernment

79 organization advocacy services provider and includes this part regarding privileged

80 communication; and

81 (ii) (A)  that have been approved or provided by the Utah Office for Victims of Crime;

82 or

83 (B)  that meets other minimally equivalent standards set forth by the nongovernment

84 organization advocacy services provider; and

85 (d)  is under the supervision of the director or the director's designee of the

86 nongovernment organization advocacy services provider.

87 (6)  "Record" means a book, letter, document, paper, map, plan, photograph, file, card,

88 tape, recording, electronic data, or other documentary material regardless of physical form or

89 characteristics.
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90 (7)  "Victim" means:

91 (a)  a "victim of a crime" as defined in Section 77-38-2;

92 (b) an individual who is a victim of domestic violence as defined in Section 77-36-1; or

93 (c) an individual who is a victim of dating violence as defined in Section 78B-7-402.

94 (8)  "Victim advocate" means:

95 (a)  a criminal justice system victim advocate;

96 (b)  a nongovernment organization victim advocate; or

97 (c)  an individual who is employed or authorized to volunteer by a public or private

98 entity and is designated by the Utah Office for Victims of Crime as having the specific purpose

99 of providing advocacy services to or for the clients of that entity.

100 Section 4.  Section 77-38-404 is enacted to read:

101 77-38-404.  Scope of part.

102 This part governs the disclosure of communications to a victim advocate, except that:

103 (1)  if Title 53B, Chapter 28, Part 2, Confidential Communications for Institutional

104 Advocacy Services Act, applies, that part governs; and

105 (2)  if Part 2, Confidential Communications for Sexual Assault Act, applies, that part

106 governs.

107 Section 5.  Section 77-38-405 is enacted to read:

108 77-38-405.  Disclosure of communication given to a nongovernment organization

109 victim advocate.

110 In accordance with the Utah Rules of Evidence, a nongovernment organization victim

111 advocate may not disclose communications with a victim, including communications in a

112 group therapy session, except to the extent allowed by the Utah Rules of Evidence.

113 Section 6.  Section 77-38-406 is enacted to read:

114 77-38-406.  Disclosure of communications given to a criminal justice system victim

115 advocate.

116 (1) (a)  In accordance with the Utah Rules of Evidence, a criminal justice system victim

117 advocate may not disclose communications with a victim, including communications in a

118 group therapy session, except:

119 (i)  that the criminal justice system victim advocate shall provide the communications

120 to a prosecutor who is responsible for determining whether the communications are

http://le.utah.gov/UtahCode/SectionLookup.jsp?section=77-38-2&session=2019GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=77-36-1&session=2019GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=78b-7-402&session=2019GS
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121 exculpatory or go to the credibility of a witness; or

122 (ii)  to the extent allowed by the Utah Rules of Evidence.

123 (b)  If a prosecutor determines that the communication is exculpatory or goes to the

124 credibility of a witness, after giving notice to the victim and the defense attorney and an

125 opportunity to be heard as part of the in camera process, the prosecutor will present the

126 communication to the court for in camera review pursuant to the Utah Rules of Evidence.

127 (2)  A record that contains information from a communication between a criminal

128 justice system victim advocate and a victim may not be disclosed under Title 63G, Chapter 2,

129 Government Records Access and Management Act, to the extent that it includes the

130 information about the communication.

131 (3)  A criminal justice system victim advocate, as soon as reasonably possible, shall

132 notify a victim:

133 (a)  in writing that communications with the criminal justice system victim advocate

134 may be disclosed to a prosecutor and that a statement relating to the incident that forms the

135 basis for criminal charges or goes to the credibility of a witness may also be disclosed to the

136 defense attorney; and

137 (b)  of the name, location, and contact information of one or more nongovernment

138 organization advocacy services providers specializing in the victim's service needs, when a

139 nongovernment organization advocacy services provider exists and is known to the criminal

140 justice system victim advocate.

141 Section 7.  Section 78B-1-137 is amended to read:

142 78B-1-137.   Witnesses -- Privileged communications.

143 There are particular relations in which it is the policy of the law to encourage

144 confidence and to preserve it inviolate.  Therefore, a person cannot be examined as a witness in

145 the following cases:

146 (1) (a)  Neither a wife nor a husband may either during the marriage or afterwards be,

147 without the consent of the other, examined as to any communication made by one to the other

148 during the marriage.

149 (b)  This exception does not apply:

150 (i)  to a civil action or proceeding by one spouse against the other;

151 (ii)  to a criminal action or proceeding for a crime committed by one spouse against the
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152 other;

153 (iii)  to the crime of deserting or neglecting to support a spouse or child;

154 (iv)  to any civil or criminal proceeding for abuse or neglect committed against the child

155 of either spouse; or

156 (v)  if otherwise specifically provided by law.

157 (2)  An attorney cannot, without the consent of the client, be examined as to any

158 communication made by the client to the attorney or any advice given regarding the

159 communication in the course of the professional employment.  An attorney's secretary,

160 stenographer, or clerk cannot be examined, without the consent of the attorney, concerning any

161 fact, the knowledge of which has been acquired as an employee.

162 (3)  A member of the clergy or priest cannot, without the consent of the person making

163 the confession, be examined as to any confession made to either of them in their professional

164 character in the course of discipline enjoined by the church to which they belong.

165 (4)  A physician or surgeon cannot, without the consent of the patient, be examined in a

166 civil action as to any information acquired in attending the patient which was necessary to

167 enable the physician or surgeon to prescribe or act for the patient.  However, this privilege shall

168 be waived by the patient in an action in which the patient places the patient's medical condition

169 at issue as an element or factor of the claim or defense.  Under those circumstances, a physician

170 or surgeon who has prescribed for or treated that patient for the medical condition at issue may

171 provide information, interviews, reports, records, statements, memoranda, or other data relating

172 to the patient's medical condition and treatment which are placed at issue.

173 (5)  A public officer cannot be examined as to communications made in official

174 confidence when the public interests would suffer by the disclosure.

175 (6) (a)  A sexual assault counselor as defined in Section 77-38-203 cannot, without the

176 consent of the victim, be examined in a civil or criminal proceeding as to any confidential

177 communication as defined in Section 77-38-203 made by the victim.

178 (b)  A victim advocate as defined in Section 77-38-403 cannot, without the consent of

179 the victim, be examined in a civil or criminal proceeding as to a communication that is a

180 privileged communication under the Utah Rules of Evidence, unless the victim advocate is

181 examined in camera to determine whether a communication is privileged under the Utah Rules

182 of Evidence.

http://le.utah.gov/UtahCode/SectionLookup.jsp?section=77-38-203&session=2019GS
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H.J.R. 3

1 JOINT RESOLUTION ADOPTING PRIVILEGE UNDER

2 RULES OF EVIDENCE

3 2019 GENERAL SESSION

4 STATE OF UTAH

5 Chief Sponsor:  V. Lowry Snow

6 Senate Sponsor:  Todd Weiler

7  

8 LONG TITLE

9 Committee Note:

10 The Victim Advocate Confidentiality Task Force recommended this bill.

11 General Description:

12 This joint resolution adopts a privilege under the rules of evidence related to

13 communications of victims.

14 Highlighted Provisions:

15 This resolution:

16 < defines terms;

17 < states the privilege and who may claim the privilege; and

18 < provides for exceptions from the privilege.

19 Special Clauses:

20 None

21 Utah Rules of Evidence Affected:

22 ENACTS:

23 Rule 512, Utah Rules of Evidence

24  

25 Be it resolved by the Legislature of the state of Utah, two-thirds of all members elected to each

26 of the two houses voting in favor thereof:

27 As provided in Utah Constitution Article VIII, Section 4, the Legislature may amend
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28 rules of procedure and evidence adopted by the Utah Supreme Court upon a two-thirds vote of

29 all members of both houses of the Legislature:

30 Section 1.  Rule 512, Utah Rules of Evidence is enacted to read:

31 Rule 512.  Victim Communications.

32 (a)  Definitions.

33 (a) (1)  "Communication" means the same as that term is defined in UCA § 77-38-403.

34 (a) (2)  "Criminal justice system victim advocate" means the same as that term is

35 defined in UCA § 77-38-403.

36 (a) (3)  "Non-government organization victim advocate" means the same as that term is

37 defined in UCA § 77-38-403.

38 (a) (4)  "Victim" means an individual defined as a victim in UCA § 77-38-403.

39 (a) (5)  "Victim advocate communications" means communications between a victim

40 and a victim advocate.

41 (a) (6)  "Victim advocate" means the same as that term is defined in UCA § 77-38-403.

42 (b)  Statement of the Privilege. A victim communicating with a victim advocate has a

43 privilege during the victim's life to refuse to disclose and to prevent any other person from

44 disclosing victim advocate communications.

45 (c)  Who May Claim the Privilege. The privilege may be claimed by the victim

46 engaged in victim advocate communications, or the guardian or conservator of the victim

47 engaged in victim advocate communications. An individual who is a victim advocate at the

48 time of the victim advocate communications is presumed to have authority during the life of

49 the victim to claim the privilege on behalf of the victim.

50 (d)  Exceptions. A privilege does not exist under paragraph (b):

51 (d) (1)  when the victim provides written, informed, and voluntary consent that is:

52 (d) (1) (A)  reasonably time limited;

53 (d) (1) (B)  discussed with the victim regarding why the information might be shared,

54 who would have access to the information, and what information could be shared under the

55 release;

56 (d) (1) (C)  descriptive of the information that the victim authorizes to be shared and

57 with whom; and

58 (d) (1) (D)  specifies the duration for which the information may be shared;

http://le.utah.gov/UtahCode/SectionLookup.jsp?section=77-38-403&session=2019GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=77-38-403&session=2019GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=77-38-403&session=2019GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=77-38-403&session=2019GS
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59 (d) (2)  when the victim is a minor and the nongovernment organization victim

60 advocate believes it is in the best interest of the victim to disclose the confidential

61 communication to the victim's parents or legal guardians;

62 (d) (3)  when the victim is a minor and the minor's parents or guardians have consented

63 to disclosure of the victim advocate communication and provided the written consent outlined

64 in Subsection (d)(1);

65 (d) (4)  for victim advocate communication that is required to be disclosed under Title

66 62A, Chapter 4a, Child and Family Services, or Section 62A-3-305;

67 (d) (5)  for victim advocate communication that is evidence of a victim being in clear

68 and immediate danger to the victim's self or others;

69 (d) (6)  for victim advocate communication that is evidence that the victim has

70 committed a crime, plans to commit a crime, or intends to conceal a crime;

71 (d) (7)  if the victim advocate communication is with a criminal justice system victim

72 advocate, the third person to which the victim advocate communication is provided is a

73 government entity that possesses a role or responsibility within the criminal justice system;

74 (d) (8)  if the victim advocate communication is with a criminal justice system victim

75 advocate, when a court determines, after notice to the victim and the right to be heard as to the

76 prejudical effect as part of the in camera review, that the probative value of the victim advocate

77 communication outweighs the prejudicial effect on the victim or the relationship between the

78 criminal justice system victim advocate; or

79 (d) (9)  if the victim advocate communication is with a criminal justice system victim

80 advocate, when a court determines, after in camera review, that the communication is

81 exculpatory evidence, including impeachment evidence.

http://le.utah.gov/UtahCode/SectionLookup.jsp?section=62a-3-305&session=2019GS


 

Article I, Section 28.  [Declaration of the rights of crime victims.]  
 
(1) To preserve and protect victims' rights to justice and due process, victims of crimes 

have these rights, as defined by law: 
(a) To be treated with fairness, respect, and dignity, and to be free from harassment 

and abuse throughout the criminal justice process; 
(b) Upon request, to be informed of, be present at, and to be heard at important 

criminal justice hearings related to the victim, either in person or through a lawful 
representative, once a criminal information or indictment charging a crime has 
been publicly filed in court; and 

(c) To have a sentencing judge, for the purpose of imposing an appropriate 
sentence, receive and consider, without evidentiary limitation, reliable 
information concerning the background, character, and conduct of a person 
convicted of an offense except that this subsection does not apply to capital 
cases or situations involving privileges. 

 

(2) Nothing in this section shall be construed as creating a cause of action for money 
damages, costs, or attorney's fees, or for dismissing any criminal charge, or relief 
from any criminal judgment. 

(3) The provisions of this section shall extend to all felony crimes and such other crimes 
or acts, including juvenile offenses, as the Legislature may provide. 

(4) The Legislature shall have the power to enforce and define this section by statute. 
 

 

77-38-203.  Definitions.  
     As used in this part: 
(1) "Confidential communication" means information given to a sexual assault counselor 

by a victim and includes reports or working papers made in the course of the 
counseling relationship. 

(2) "Rape crisis center" means any office, institution, or center assisting victims of 
sexual assault and their families which offers crisis intervention, medical, and legal 
services, and counseling. 

(3) "Sexual assault counselor" means a person who is employed by or volunteers at a 
rape crisis center who has a minimum of 40 hours of training in counseling and 
assisting victims of sexual assault and who is under the supervision of the director or 
designee of a rape crisis center. 

(4) "Victim" means a person who has experienced a sexual assault of whatever nature 
including incest and rape and requests counseling or assistance regarding the 
mental, physical, and emotional consequences of the sexual assault. 

 



Effective 5/9/2017  
77-38-204.  Disclosure of confidential communications.  
     Notwithstanding Title 53B, Chapter 28, Part 2, Confidential Communications for 
Institutional Advocacy Services Act, the confidential communication between a victim 
and a sexual assault counselor is available to a third person only when: 
(1) the victim is a minor and the counselor believes it is in the best interest of the victim 

to disclose the confidential communication to the victim's parents; 
(2) the victim is a minor and the minor's parents or guardian have consented to 

disclosure of the confidential communication to a third party based upon 
representations made by the counselor that it is in the best interest of the minor 
victim to make such disclosure; 

(3) the victim is not a minor, has given consent, and the counselor believes the 
disclosure is necessary to accomplish the desired result of counseling; or 

(4) the counselor has an obligation under Title 62A, Chapter 4a, Child and Family 
Services, to report information transmitted in the confidential communication. 

 

https://le.utah.gov/xcode/Title53B/Chapter28/53B-28-P2.html?v=C53B-28-P2_2017050920170509
https://le.utah.gov/xcode/Title53B/Chapter28/53B-28-P2.html?v=C53B-28-P2_2017050920170509
https://le.utah.gov/xcode/Title62A/Chapter4A/62A-4a.html?v=C62A-4a_1800010118000101
https://le.utah.gov/xcode/Title62A/Chapter4A/62A-4a.html?v=C62A-4a_1800010118000101
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Draft December 15, 2018 
 

Rule 504. Lawyer Legal Professional- Client.  1 

(a)  Definitions.  2 

(1) "Client" means a person, public officer, corporation, association, or other 3 

organization or entity, either public or private, who is rendered legal 4 

services by a lawyer legal professional or who consults a lawyer or a lawyer 5 

legal professional or legal professional referral service to obtain legal 6 

services.  7 

(2)   "Client’s representative” means a person or entity authorized by the client 8 

to:  9 

(A)   obtain legal services for or on behalf of the client;  10 

(B)   act on advice rendered pursuant to legal services for or on behalf of 11 

the client;   12 

(C) provide assistance to the client that is reasonably necessary to 13 

facilitate the client’s confidential communications; or  14 

(D) disclose, as an employee or agent of the client, confidential 15 

information concerning a legal matter to the lawyer legal professional.  16 

(3) "Communication" includes:  17 

(A)   advice, direction or guidance given by the lawyer, the lawyer’s legal 18 

professional or the legal professional’s representative or a lawyer legal 19 

professional referral service in the course of providing legal services; and  20 

(B)   disclosures of the client and the client's representative to the lawyer, 21 

the lawyer's legal professional or the legal professional’s  representative or 22 

a lawyer legal professional referral service incidental to the client’s legal 23 

services.  24 

(4) "Confidential communication" means a communication not intended to be 25 

disclosed to third persons other than those to whom disclosure is in furtherance 26 

of rendition of legal services to the client or to those reasonably necessary for the 27 

transmission of the communication.  28 

(5) "Lawyer" means a person authorized, or reasonably believed by the client to 29 

be authorized, to practice law in any state or nation. 30 

 (5) “Legal professional” means a lawyer and a licensed paralegal practitioner: 31 
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(5)(a) "Lawyer" means a person authorized, or reasonably believed by the client 32 

to be authorized, to practice law in any state or nation. 33 

(5)(b) “Licensed paralegal practitioner” means a person authorized under 34 

URGLPP Rule 15-701 to provide legal representation in the state, or reasonably 35 

believed by the client to be authorized to provide legal representation in the 36 

state.  37 

(6) “Lawyer Legal professional referral service” means an organization, either 38 

non-profit or for-profit that is providing intake or screening services to clients or 39 

prospective clients for the purpose of referring them to legal services.  40 

(7) “Legal services” means the provision by a lawyer legal professional or lawyer 41 

legal professional referral service of:  42 

(A) professional counsel, advice, direction or guidance on a legal 43 

matter or question; 44 

(B) professional representation on the client’s behalf on a legal matter; 45 

or 46 

(C) referral to a lawyer legal professional. 47 

(8) Lawyer’s “Legal professional’s representative” means a person or entity 48 

employed to assist the lawyer legal professional in the rendition of legal services. 49 

(b)   Statement of the Privilege. A client has a privilege to refuse to disclose, and to 50 

prevent any other person from disclosing, confidential communications if:  51 

(1)   the communications were made for the purpose or in the course of obtaining 52 

or facilitating the rendition of legal services to the client; and  53 

(2)   the communications were:  54 

(A) between (i) the client or the client's representative and (ii) the lawyer legal 55 

professional, the lawyer's legal professional’s representatives, or a lawyer 56 

legal professional representing others in matters of common interest;  57 

(B)  between clients or clients’ representatives as to matters of common 58 

interest but only if each clients’ lawyer or lawyer’s legal professional or 59 

legal professional’s representatives was also present or included in the 60 

communications;  61 
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(C) between (i) the client or the client’s representatives and (ii) a lawyer  legal 62 

professional referral service; or 63 

(D) between (i) the client’s lawyer or lawyer’s legal professional or legal 64 

professional’s representatives and (ii) the client’s lawyer legal professional 65 

referral service. 66 

 (c)   Who May Claim the Privilege. The privilege may be claimed by:  67 

(1)   the client;  68 

(2)   the client's guardian or conservator;  69 

(3)   the personal representative of a client who is deceased;  70 

(4)   the successor, trustee, or similar representative of a client that was a 71 

corporation, association, or other organization, whether or not in existence; and  72 

(5)   the lawyer or the lawyer legal professional or the legal professional referral 73 

service on behalf of the client.  74 

(d)   Exceptions to the Privilege. Privilege does not apply in the following 75 

circumstances:  76 

(1)   Furtherance of the Crime or Fraud. If the services of the lawyer legal 77 

professional were sought or obtained to enable or aid anyone to commit or plan 78 

to commit what the client knew or reasonably should have known to be a crime 79 

or fraud;  80 

(2)   Claimants through Same Deceased Client. As to a communication relevant 81 

to an issue between parties who claim through the same deceased client, 82 

regardless of whether the claims are by testate or intestate succession or by inter 83 

vivos transaction;  84 

(3)   Breach of Duty by Lawyer Legal Professional or Client. As to a 85 

communication relevant to an issue of breach of duty by the lawyer legal 86 

professional to the client;  87 

(4)   Document Attested by Lawyer Legal Professional. As to a communication 88 

relevant to an issue concerning a document to which the lawyer legal 89 

professional was an attesting witness; or  90 

(5)   Joint Clients. As to the communication relevant to a matter of common 91 

interest between two or more clients if the communication was made by any of 92 
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them to a lawyer legal professional retained or consulted in common, when 93 

offered in an action between any of the clients.  94 

2018 Advisory Committee Note:  These amendments are limited to the scope of the 95 

attorney-client privilege.  Nothing in the amendments is intended to suggest that for 96 

other purposes, such as application of the Utah Rules of Professional Conduct or 97 

principles of attorney liability, an attorney forms an attorney-client relationship with a 98 

person merely by making a referral to another lawyer, even if privileged confidential 99 

communications are made in the process of that referral. 100 

2019 Advisory Committee Note: The 2019 amendments expand the scope of the 101 

privilege to include Licensed Paralegal Practitioners as well as lawyers. 102 

 103 

. 104 



RULE 1101. APPLICABILITY OF RULES 
 
(a) Proceedings Generally. These rules apply to all actions and proceedings in the courts 
of this state except as otherwise provided in Subdivisions (c) and (d). They apply 
generally to civil actions and proceedings, criminal cases and contempt proceedings 
except those in which the court may act summarily. 
 
(b) Rule of Privilege. The rule with respect to privileges applies at all stages of all 
actions, cases and proceedings. 
 
(c) Rules Inapplicable. The rules (other than with respect to privileges) do not apply in 
the following situations: 

 
(1) Preliminary Questions of Fact. The determination of questions of fact 
preliminary to admissibility of evidence when the issue is to be determined by the 
court under rule 104. 
(2) Grand Jury. Proceedings before grand juries. 
(3) Miscellaneous Proceedings.  
 

(A) Proceedings for extradition or rendition;  
(B) Hearings for sentencing, including restitution hearings;or   
(C) Hearings for granting or revoking probation;  
(D) Proceedings for issuance of warrants for arrest, criminal summonses, 
and search warrants; and  
(E) pProceedings with respect to release on bail or otherwise. 

 
(d) Reliable Hearsay in Criminal Preliminary Examinations. In a criminal preliminary 
examination, reliable hearsay shall be admissible as provided under Rule 1102. 
 
 
_____________________________________________ 
 
 
NOTE: In State v. Weeks, 61 P.3d 1000, ¶16 (Utah 2002), the Utah Supreme Court relied 
on rule 1101 to hold that hearsay evidence is admissible in restitution hearings. 
 
Also, Utah Code section 77-18-1(12)(d)(iii) deals with revoking probation. It states that 
in a probation revocation proceeding, “[t]he persons who have given adverse information 
on which the allegations are based shall be presented as witnesses subject to questioning 
by the defendant unless the court for good cause otherwise orders.” 
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