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 1 

Argument 

 “The Utah Supreme Court has never recognized an exception [to the economic loss 

rule] for claims of fraudulent inducement . . . .”  Donner v. Nicklaus, 778 F.3d 857, 875 

(10th Cir. 2015) (rejecting misrepresentation claim “[u]nder the economic loss doctrine” 

“because the [plaintiff’s] claim involves the benefit of their bargain”); see also Wardley 

Corp. v. Meredith Corp., 93 Fed. Appx. 183, 186 (10th Cir. 2004) (declaring tort claims 

“are not cognizable under Utah law when they are based on the allegations that are the 

gravamen of the contract claim”); Reighard v. Yates, 2012 UT 45, ¶14, 285 P.3d 1168 

(“The economic loss rule prevents recovery of economic damages under a theory of tort 

liability when a contract covers the subject matter of the dispute.”); Fidelity Nat. Title Ins. 

Co. v. Worthington, 2015 UT App 19, ¶6, 344 P.3d 156 (recognizing trial court had applied 

economic loss rule and dismissed fraud claims because they were “based solely and 

inextricably on alleged contractual duties”).  The Court should not create that exception 

either in this case or in response to the broader certified question of whether “Utah’s 

economic loss rule apply to a fraudulent inducement claim.”  [See Certification Order]. 

I. The Economic Loss Rule Applies to Conduct that Precedes a Contract if  

that Same Conduct is the Subject of the Contract. 

 

Synergy argues that the economic loss rule does not apply when the “alleged 

wrongful act precedes the contract.”  [Synergy Brief at 6 (capitalization altered)].  

However, Synergy cannot identify any authority from a Utah appellate court that adopts 

the bright-line test it advocates.  Instead, Synergy relies on case law from the United States 

District Court of the District of Utah.  [See Synergy Brief at 2].  That authority was decided 
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before contrary, binding precedent from the Tenth Circuit, and it does not fully analyze the 

issues and authorities presented in this appeal.  See Donner, 778 F.3d at 875.  [See also 

Order Certifying Question (R.518) (declaring “federal courts are in disagreement” and 

“[Tenth Circuit] recently held that the economic loss rule applies to fraudulent inducement 

claims under Utah law.”)].  The Court should decline Synergy’s invitation to rely on 

incomplete and dated authority to create the test Synergy urges this Court to adopt for the 

application of the economic loss rule. 

“The economic loss rule prevents recovery of economic damages under a theory of 

tort liability when a contract covers the subject matter of the dispute.”  Reighard, 2012 UT 

45, ¶14.1  It does not (and should not) depend on the timing of the alleged tort.  As the 

Tenth Circuit has recognized, “Utah courts have not confined the economic loss doctrine 

to wrongdoing taking place after entry into a contract.”  Donner, 778 F.3d at 873.  

Synergy’s proposed limitation “would make little sense.  The doctrine is designed to allow 

parties ‘to allocate risk by contract.’  The parties can use a contract to allocate risks that 

may arise pre- or post-formation.  As a result, we must apply the economic loss doctrine to 

conduct regardless of whether it preceded or post-dated the contract.”  Id.; see also Holden 

Farms, Inc. v. Hog Slat, Inc., 347 F.3d 1055, 1063 (8th Cir. 2003) (“We know of no reason 

why the economic-loss doctrine in Iowa would not cover pre-contract-formation negligent-

misrepresentation claims.”). 

                                                 
1 See also In re C.W. Mining Co., 574 B.R. 748, 762 (Bankr. D. Utah 2017) (same); 

Newport Enters. v. Isys Tech., No. 2:11-cv-330, 2015 WL 4715300, at *4 (D. Utah Aug. 

7, 2015) (same).   
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Although contrary authority can be found, the “emerging trend” is to “recogniz[e] a 

limited exception to the economic loss doctrine for fraud claims, but only where the claims 

at issue arise independent[ly] of the underlying contract.”  See Werwinksi v. Ford Motor 

Co., 286 F.3d 661, 676 (3d Cir. 2002).  As the Third Circuit explained, 

[I]f all claims for fraud in the inducement are extraneous or independent of 

the contract because they occur ‘prior to the formation of the contract itself, 

every breach of warranty claim would be turned into a tort by a simple 

affidavit stating, in effect, that the warranty was spoken before it was written. 
. . .  [W]ritten disclaimers of warranties could be voided after the fact by the 

same affidavit, so long as the oral representations preceded the contract, thus 

causing chaos and uncertainty in commercial transactions. 

 

Id. at 678 (citations, ellipses, and internal quotation marks omitted).   

Years ago, this Court expressed a similar concern.  The Court recognized that if 

contact law were eliminated, 

writings would be of very little value.  And they would not be of much greater 

value if the courts permitted the doing away with a definite recordation of 

the matters on which the minds had met by allowing, under some guise, all 

other matters discussed or talked about in a preliminary way to come in when 
that was just what the writing was designed to prevent. 

 

S.W. Bridges & Co. v. Candland, 54 P.2d 842, 845 (Utah 1936); see also E.A. Strout 

Western Realty Agency, Inc. v. Broderick, 522 P.2d 144, 146 (Utah 1974) (“[If the] 

assurance of the enforceability of a written contract . . . were removed today from our law, 

general disaster would result, because the consequent destruction of confidence, for the 

tremendous but closely adjusted machinery of modern business cannot function at all 

without confidence in the enforceability of contracts.”); SME Indus., Inc. v. Thompson, 

Ventulett, Stainback & Assocs., Inc., 2001 UT 54, ¶42, 28 P.3d 669 (“The preservation of 
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contract represents the most efficient and fair manner in which to limit liability and govern 

expectations . . . .”). 

 In Louisburg Bldg. & Dev. Co. v. Albright, 252 P.3d 597 (Kan. Ct. App. 2011), the 

court addressed a “fraud-in-the-inducement claim [that] merely duplicates the[] claim for 

breach of contract.”  Id. at 655.  The court recognized the “exceptional inconsistency” that 

issue has created, and it thoroughly analyzed the various results.  Ultimately, the court 

determined the emerging trend (that pre-contract conduct addressed by the contract is 

governed by contract law and not by tort law) “makes sense because when a party is merely 

suing to recover the benefit of its contractual bargain, there is no inherent unfairness in 

limiting that party to a breach-of-contract claim.”  Id. at 657. Indeed, any concern “that a 

party’s recovery might be limited by fraudulently induced contract terms does not come 

into play where the complaining party is asking for the same relief that would be granted 

under a contract action.”  Id. at 658.  Accordingly, the court ruled that the economic loss 

“doctrine prohibits the assertion of such duplicative claims.” Id. at 655. 

Many other cases have reached the same result.  See, e.g., Donner, 778 F.3d at 875 

(rejecting misrepresentation claim “[u]nder the economic loss doctrine” “because the 

[plaintiff’s] claim involves the benefit of their bargain”); Schreiber Foods, Inc. v. Lei 

Wang, 651 F.3d 678, 681 (7th Cir. 2011) (declaring fraud claims that are “interwoven” 

with contract claims are barred by economic loss rule); AKA Distributing Co. v. Whirlpool 

Corp., 137 F.3d 1083, 1086 (8th Cir. 1998) (“[T]his [fraud] claim is not independent of the 

contract and its performance, and therefore the economic loss doctrine limits [plaintiff] to 

its . . . remedies for breach of the contract’s duration terms.”); Hotels of Key Largo, Inc. v. 
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RHI Hotels, Inc., 694 So.2d 74, 76-77 (Fla. Ct. App. 1997) (“[W]here the only alleged 

misrepresentations concerns the heart of the parties’ agreement, simply applying the label 

of ‘fraudulent inducement’ to a cause of action will not suffice to subvert the sound policy 

rationales underlying the economic loss doctrine.”); Gorman v. First Consolidated Mortg. 

Co., No. 4:12-cv-98, 2017 WL 515158, at *8 (E.D. Texas Feb. 7, 2017) (dismissing fraud 

in the inducement claim because the “tort claims flow solely from the” contract); Phoenix 

Packaging, Operations, LLC v. M&O Agencies, Inc., No. 7:15-cv-569, 2016 WL 3181172, 

at *6 (W.D. Va. June 3, 2016) (dismissing fraud in the inducement claim that arose “out of 

a contractual relationship”); Arce-Mendez v. Eagle Produce Partnership, Inc., No. CV-05-

3857-PHX-JAT, 2008 WL 659812, at *4 (D. Ariz. March 6, 2008) (“These losses are 

identical to losses Plaintiffs seek to recover under their breach-of-contract claim. 

Consequently, the claim for fraudulent inducement is barred by the economic loss 

doctrine.”); Garrett Const., Inc. v. Ashbritt, Inc., No. 1:09cv379, 2010 WL 583921, at *3 

(S.D. Miss. Feb. 16, 2010) (“[T]o survive, the [fraud] claim must be based on conduct 

which is separate and distinct from the conduct constituting the breach of contract.”). 

This Court should reaffirm that “when parties’ difficulties arise directly from a 

contractual relationship, the resulting litigation concerning those difficulties is one in 

contract no matter what words the plaintiff may wish to use in describing it.”  Grynberg v. 

Quester Pipeline Co., 2003 UT 8, ¶45, 70 P.3d 1 (emphasis added). 
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II. Synergy’s Independent Duty Analysis Would Render the Economic Loss Rule 

Superfluous. 

 

Synergy’s “independent duty” argument ignores the scenario presented to this 

Court, i.e., where the alleged tort duty overlaps completely with the contractual terms. 

“The economic loss rule prevents recovery of economic damages under a theory of 

tort liability when a contract covers the subject matter of the dispute.”  Reighard v. Yates, 

2012 UT 45, ¶14, 285 P.3d 1168.  “This result is compelled because a contract may alter 

or eliminate common law tort duties.”  Id. ¶20.  “When a duty exists that does not overlap 

with those contemplated in contract, the economic loss rule does not bar a tort claim 

because the claim is based on a recognized independent duty of care . . . .”  Id.  But when 

the tort claim and the contract claim overlap – i.e., “when a conflict arises between parties 

to a contract regarding the subject matter of that contract” – “the contractual relationship 

controls, and parties are not permitted to assert actions in tort.”  Id. ¶20.  At times this Court 

has simplified this issue by asking “whether a duty exists independent of any contractual 

obligations between the parties.”  Id. ¶21. 

Synergy’s argument concerning “independent duty” fails to analyze whether the 

current “conflict arises between parties to a contract regarding the subject matter of that 

contract.”  Id. ¶20.  Instead, Synergy simply asserts that tort law generally imposes a duty 

to avoid misrepresenting material facts.  [See Synergy Brief at 10–13 (“HealthBanc had an 

independent common law duty to disclose[.]”)].  Synergy’s invitation to focus on general 

tort duties, while ignoring the overlap between the tort and the contract would, if accepted, 

render the economic loss rule a nullity. 
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“As every first-year law student learns, duty is one of four essential elements of a 

cause of action in tort.”  B.R. v. West, 2012 UT 11, ¶5, 275 P.3d 228.  Thus, regardless of 

the economic loss rule, a plaintiff must establish a common-law tort duty to proceed with 

a tort claim.  If that same question is then repeated as the entirety of economic loss rule 

analysis, then the economic loss rule adds nothing to the law.  See Werwinksi v. Ford Motor 

Co., 286 F.3d 661, 678 (3d Cir. 2002) (“[I]f [all] fraudulent inducement claims are 

exempted from the economic loss doctrine because, as [Synergy] asserted, they always 

arise independently of a contract, then the economic loss doctrine would be rendered a 

nullity, and tort law would swallow contract law.”).  Indeed, the following illustrates and 

compares the parties’ positions: 

General Tort        Synergy’s Economic  HealthBanc’s Economic  

     Analysis    Loss Analysis          Loss Analysis 

 



 8 

For purposes of this appeal, HealthBanc does not dispute the proposition that the 

common law includes a duty to avoid fraudulent conduct.2  However, the fact that a 

potential tort claim exists should trigger an analysis under the economic loss rule, not end 

it.  Faced with a potentially cognizable tort claim, a court should then proceed to the next 

question:  Does that tort claim seek an adjudication “regarding the subject matter of th[e] 

contract?”  Reighard, 2012 UT 45, ¶20.  If so, the economic loss rule applies.  In such a 

case, “the contractual relationship controls, and parties are not permitted to assert actions 

in tort,” even though the tort claim might otherwise be viable.  Id. ¶20. 

III. Public Policy Does Not Support Weakening Contract Law. 

 

Synergy’s brief tersely addresses one of the potential policy interests at issue in this 

appeal.  [Synergy Brief at 13-14].  However, Synergy fails to fairly analyze that policy 

interest, and it entirely ignores other important policy concerns. 

A. The Economic Loss Rule Does Not Leave Innocent Parties Unprotected. 

 

 Synergy argues that if the economic loss rule bars fraudulent inducement claims, it 

“would effectively reward a party for its own fraudulent conduct.”  [Synergy Brief at 13].  

Synergy has attempted to present the economic loss rule as a public policy crisis.  However, 

Synergy’s underlying assumption is invalid, and its argument is inaccurate.  Indeed, this 

case presents a clear example of the flaw in Synergy’s conclusory argument.  In this case, 

Synergy seeks to assert a tort claim that mirrors its breach of contract claim: 

  

                                                 
2 HealthBanc does dispute that any fraudulent conduct actually occurred. 
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Synergy’s Contract Claim Synergy’s Tort Claim 

 

“HealthBanc has breached this [contract] 

because it has no intellectual property 

rights of any kind in the Specified Greens 

Formula.” 
 

[Complaint (R.326) at ¶54]. 

 

“Synergy’s fraud claim . . . is based upon 

HealthBanc’s affirmative misrepresentations 

regarding its alleged ownership of the Greens 

Formula and associated intellectual property.” 
 

[MSJ Opp. (R.388) at ii]. 

 

Application of the economic loss rule does not reward HealthBanc, nor does it leave 

Synergy without a remedy.  Rather, it replaces an otherwise redundant tort theory with the 

negotiated, written contract warranty.  See Saratoga Fishing Co. v. J.M. Martinac & Co., 

520 U.S. 875, 880 (1997) (“[G]iven the availability of warranties, the courts should not 

task tort law to perform a job that contract law might perform better . . . .”); Schreiber 

Foods, Inc. v. Lei Wang, 651 F.3d 678, 681 (7th Cir. 2011) (J. Posner) (“[T]ort law is a 

superfluous and inapt tool for resolving purely commercial disputes.  We have a body of 

law designed for such disputes.  It is called contract law[.]”); Dannix Painting, LLC v. 

Sherwin-Williams. Co., 732 F.3d 902, 909 (8th Cir. 2013) (“[I]n cases where the only 

misrepresentation . . . concerns the quality or character of the goods sold, the economic 

loss doctrine bars the fraud claims because the fraud claims are substantially redundant 

with warranty claims.” (internal quotation marks omitted)); Louisburg Bldg. & Dev. Co. v. 

Albright, 252 P.3d 597, 621 (Kan. Ct. App. 2011) (dismissing fraud in the inducement 

claim because it “merely duplicates their claim for breach of contract”); All-Tech Telecom, 

Inc. v. Amway Corp., 174 F.3d 862, 865 (7th Cir. 1999) (“[T]he provision of these 

duplicative tort remedies would undermine contract law.”); 74 Am. Jur. 2d Torts 
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Economic-Loss Doctrine—Effect of Doctrine § 24 (“The economic-loss doctrine bars tort 

liability when the plaintiff has a contract with the defendant, and contract law provides an 

adequate remedy for the type of injury alleged.”). 

 More broadly, Synergy cannot substantiate its conclusion that continuing to apply 

the economic loss rule would “reward a party for its own fraudulent conduct.”  [Synergy 

Brief at 13]. Synergy fails to demonstrate that the specifics of this case demonstrate such a 

result.  Looking broader, Synergy fails to explain why contract law is insufficient to address 

instances where one party to a contract allegedly is misled through no fault of its own.   

Contracting parties innocently3 misled by intentional misrepresentations should be 

protected.  Contract law already provides those protections.  In addition to a breach of 

contract claim, contract law includes a number of doctrines that, depending on the specifics 

of a case, can protect a party innocently injured by a misrepresentation.  For example, 

                                                 
3 Utah law strongly declares that contracting parties have a responsibility to understand the 

terms of the contracts they sign.  See, e.g., McBroom v. Child, 2016 UT 38, ¶¶21-22, 392 

P.3d 835 (finding party bound by agreement despite not receiving entire agreement and 

signing based on misrepresentations from grandmother).  If a contract is incomplete or 
inconsistent with a party’s understanding of the transaction, a party’s first and best 

protection is to refuse to sign the contract.  See All-Tech Telecom, Inc. v. Amway Corp., 

174 F.3d 862, 866 (7th Cir. 1999) (“If the seller makes an oral representation that is 

important to the buyer, the latter has only to insist that the seller embody that representation 

in a written warranty.”); Bardwell v. Willis Co., 100 A.2d 102 (Pa. 1953) (“If plaintiffs 

relied on any understanding, promises, representations or agreements made prior to the 

execution of the written contract or lease, they should have protected themselves by 

incorporating in the written agreement the promises or representations upon which they 

now rely, and they should have omitted the provisions which they now desire to repudiate 

and nullify.”); All-Tech Telecom, Inc., 174 F.3d at 866 (“It is true that, in principle, the 
cheapest way to prevent fraud is to punish the fraudfeasor; but in practice, owing to the 

ever-present possibility of legal error, the really cheapest way in some cases may be to 

place a burden of taking precautions on the potential victim.”). 
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unilateral mistake can make a contract voidable, particularly when one party’s “fault 

caused the mistake.”4  The doctrine of good faith and fair dealing “requires a party in a 

contract to perform ‘consistent with the agreed common purpose and the justified 

expectations of the other party.’”5  Unconscionability ensures the “prevention of 

oppression and unfair surprise.”6  Frustration of purpose applies when “a party’s 

performance under [the contract] is impractical without his fault because of a fact of which 

he has no reason to know.”7  “Both waiver and estoppel can operate to prevent a party from 

demanding strict compliance with a contract.”8  Protections against undue influence 

include situations of “unfair persuasion.”9  And, “meeting of the minds” standards ensure 

that each contracting party understood all of “the essential portions of the agreement.”10 

  Certainly in this case – where Synergy concedes “[t]he parties’ discussions were 

ultimately memorialized into a written Royalty Agreement” – Synergy cannot identify why 

contract law is insufficient to protect its alleged interests.  Moreover, if a circumstance 

ultimately arises where contract law does prove inadequate, the better course is to adjust 

the contours of a specific branch of contract law in that context – not effectively bypass the 

entire subject matter now based on a speculative concern expressed as an unripe 

                                                 
4 Restatement (Second) of Contracts § 153 (1981). 
5 Cheney v. Hinton Burdick Hall & Spilker, PLLC, 2015 UT App 242, ¶17, 366 P.3d 

1220. 
6 Ryan v. Dan’s Food Stores, Inc., 972 P.2d 395, 402 (Utah 1998). 
7 Restatement (Second) of Contracts § 266 (1981). 
8 Lone Mountain Production Co. v. Natural Gas Pipeline Co. of Am., 710 F. Supp. 305, 
310 (D. Utah 1989). 
9 Restatement (Second) Contracts § 177 cmt. b. 
10 Terry v. Bacon, 2011 UT App 432, ¶21, 269 P.3d 188. 
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conclusion.  Cf. Restatement (Third) of Torts: Liab. for Econ. Harm. § 3 TD No. 1 (2012) 

(“[A] better response is to reconsider the application of the parol evidence rule or the other 

doctrines of contract law that are responsible for the result.  Using tort law to bypass those 

doctrines weakens them and retards their development.  It also interferes with the ability 

of others to make reliable agreements in the future.”).   

In summary, any concern about the need to protect innocently misled parties is 

adequately addressed – in general as well as specifically in this case – by the application 

of existing contract doctrines.  This policy concern does not support creating a new 

exception to the economic loss rule in Utah. 

B. The Economic Loss Rule Protects Contract Law as a Guarantee of 

Certainty for Both Parties.  

 

  “[I]t is not the prerogative of this court to prevent the enforcement of contracts that 

a party subsequently regrets.”  Tolman v. Winchester Hills Water Co., 912 P.2d 457, 462 

n.6 (Utah Ct. App. 1996).  “A contract is a contract.  From it flow rights and obligations.  

Anxiety, nervousness, or ‘buyer’s remorse’ about the wisdom of the contract does not 

absolve one from complying with all of the terms of that contract.”  Eastman Kodak Co. v. 

Collins Ink Corp., 821 F. Supp. 2d 582, 589 (W.D.N.Y. 2011). 

Allowing a party to rely on tort law to introduce oral statements allegedly made 

during the negotiation of an integrated contract would be an invitation for parties to litigate 

the deal they hoped to obtain instead of the agreement they actually executed.  Case law 

illustrates this concern.  [See also HealthBanc Opening Brief at 18-21 (addressing same)]. 
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For example, in E.A. Strout Western Realty Agency, Inc. v. Broderick, 522 P.2d 144 

(Utah 1974), the defendant signed a real estate commission agreement that obligated 

defendant to pay a 6% commission if a buyer for the property was “procured by [plaintiff] 

or by anyone else, including [defendant].”  Id. at 144.  Defendant then located a buyer 

without the plaintiff’s assistance.  Defendant “persuaded the trial court that the [contract] 

language . . . was not correct and that he agreed to pay a commission only in the case 

plaintiff sold the home.”  Id.  This Court reversed.  “To permit” defendant’s argument 

“would be to cast doubt upon the integrity of all contracts and to leave a party to a solemn 

agreement at the mercy of the uncertainties of oral testimony given by one who in the 

subsequent light of events discovers that he has made a bad bargain.”11   Id. at 145-46.  

If the law were contrary, parties “could essentially sidestep contractual duties by 

bringing a cause of action in tort to recover the very benefits they were unable to obtain in 

contractual negotiations.”  SME Industries, Inc. v. Thompson, Ventulett, Stainback & 

Assocs., Inc., 2001 UT 54, ¶44, 28 P.3d 669.  Indeed, parties would be encouraged to 

challenge contracts they regret by alleging they were fraudulently induced with statements 

excluded from or contrary to integrated contracts.  See generally All-Tech Telecom, Inc. v. 

Amway Corp., 174 F.3d 862, 865-66 (7th Cir. 1999) (“Many doctrines of contract law, such 

as the parol evidence and ‘four corners’ rules, are designed to limit the scope of jury trial 

of contract disputes . . . . Tort law does not have these screens against the vagaries of the 

jury.”); Hotels of Key Largo, Inc. v. RHI Hotels, Inc., 694 So. 2d 74, 77 (Fla. Dist. Ct. App. 

                                                 
11 Although the Court relied on the parol evidence rule to reach its conclusion, the analysis 

does not change because of the label accompanying the proffer of the extrinsic evidence. 
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1997) (“[A]lmost any contract claim can be framed as a fraud in the inducement action. . . 

. Therefore it seems more appropriate, if the economic loss rule has any real substance, to 

look not at the label placed on the claim by the attorney but rather on the substance of the 

claim.”); Diodato v. Wells Fargo Ins. Servs., USA, Inc., 44 F. Supp. 3d 541, 567 (M.D. Pa. 

2014) (“To hold otherwise would allow the parol evidence rule [to] become a mockery, 

because all a party to the written contract would have to avoid, modify or nullify it would 

be to aver (and prove) that the false representations were fraudulently made.” (internal 

quotations omitted)). 

The concern that, if allowed, parties will resort to misrepresentation claims to try 

and vary contracts they later regret is supported by more than just common sense.  In 2010, 

Judge Posner and other researchers analyzed “461 state court appellate decisions” from 

“1970 to 2005” to “trace the evolution of” the economic loss rule, specifically in the context 

of construction disputes.  See Anthony Niblett, Richard A. Posner, Andrei Shleifer, The 

Evolution of a Legal Rule, 39 J. Legal Stud. 325, 326 (2010).  They found that since the 

widespread adoption of the economic loss rule, “[t]he proportion of cases in which the 

plaintiff alleges negligence has been falling.”  Id. at 346.  On the other hand, claims for 

fraud and negligent misrepresentation have increased.  Id.; see also Dannix Painting, LLC 

v. Sherwin-Williams Co., 732 F.3d 902, 906 n.4 (8th Cir. 2013) (recognizing the same).  In 

simple terms, “plaintiffs claim fraud and courts are receptive.”  Niblett et al., supra at 346.  

As another scholar explained, when many courts see the word fraud, they engage in 

“judicial knee jerking” and “superficial rather than careful judicial thinking” about whether 

the alleged fraud overlaps with the subject of the contract.  See Morris G. Shanker, Judicial 
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Misuses of the Word Fraud to Defeat the Parol Evidence Rule and the Statute of Frauds, 

23 Akron L. Rev. 1, 4 (Summer 1989); see also Louisburg Bldg & Dev. Co., 252 P.3d at 

622 (recognizing this issue “has produced exceptional inconsistency”).  But see Schreiber 

Foods, Inc. v. Lei Wang, 651 F.3d 678, 681 (7th Cir. 2011) (J. Posner) (rejecting claim for 

fraudulent inducement).12   

Moreover, when a party freely declares that the contract “constitute[s] the entire 

agreement,” that party has made a promise of its own.  [See Royalty Agreement (Ex. A to 

HealthBanc Brief) at §11(A)].  “[T]he purpose and effect of including a merger clause is 

to preclude subsequent introduction of evidence of preliminary negotiations or of side 

agreements in a proceeding in which a court interprets the document.”  Ford v. Am. Exp. 

Advisors, Inc., 2004 UT 70, ¶28, 98 P.3d 15.  It is hypocritical to allow a party to promise 

and agree in writing that the contract forms the entirety of the parties’ agreement, but then 

allow that same party to introduce extrinsic terms by arguing another party breached an 

alleged oral statement excluded from the written contract.  See Garrett Const., Inc. v. 

Ashbritt, Inc., 1:09cv379WJG-JMR, 2010 WL 583921, at *3 (S.D. Miss. Feb. 16, 2010) 

                                                 
12 This knee-jerking is also illustrated by remembering that the harm alleged suffered by 

an intentional misstatement is no different than the harm suffered by an alleged negligent 

misstatement.  See Werwinski, 286 F.3d at 679-80 (“[T]he mental state of the wrongdoer 

is irrelevant from the buyer's perspective: a plaintiff suffers the same harm—i.e., economic 

losses—regardless of whether the misrepresentation is innocent, negligent, or 

intentional.”).  This Court has declared that “a tort for negligent misrepresentation alleging 

damages based purely on economic loss is not available.” SME Industries, Inc., 2001 UT 

54, ¶42. Synergy has failed to explain why the same alleged statement and the same alleged 
harm should be treated differently based solely on a preliminary allegation of intent, which 

is often asserted in the alternative and alleged on the basis of information and belief. 
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(“Each of the allegedly fraudulent representations which induced [plaintiff] to enter the 

contract are foreclosed by the contract, which contains a merger clause . . . .”). 

Tort claims, including “fraud[,] . . . are not cognizable under Utah law when they 

are based on the allegations that are the gravamen of the contract claim.”  See Wardley 

Corp. v. Meredith Corp., 93 F. App’x 183, 186 (10th Cir. 2004).  Continuing to apply the 

economic loss rule in this matter protects the needed certainty contracts are intended to 

provide. 

Conclusion  

“The economic-loss doctrine bars tort liability when the plaintiff has a contract with 

the defendant, and contract law provides an adequate remedy for the type of injury alleged.”  

74 Am. Jur. 2d Torts § 24.  This case manifests the wisdom of that rule.  Synergy has 

asserted redundant tort and contract claims based on the very same alleged conduct.  Even 

looking at the broader question, Utah contract law is sufficient to address an alleged tort 

claim that overlaps with the subject of a contract.  Likewise, public policy does not support 

a new and broad exception to the economic loss rule.  Accordingly, the Court should 

reaffirm that “[t]he economic loss rule prevents recovery of economic damages under a 

theory of tort liability when a contract covers the subject matter of the dispute.”  Reighard, 

2012 UT 45, ¶14.  The certified question should be answered by declaring that Utah law 

does not allow parties to assert tort law claims that address the same subjects and 

obligations as an express contract, “no matter what words the plaintiff may wish to use” 

when drafting its complaint.  See Grynberg, 2003 UT 8, ¶45. 
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Restatement (Second) of Contracts § 153 (1981)


Restatement of the Law - Contracts  | March 2018 Update
Restatement (Second) of Contracts
Chapter 6. Mistake


§ 153 When Mistake of One Party Makes a Contract Voidable


Comment:
Reporter's Note
Case Citations - by Jurisdiction


 Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract
has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if
he does not bear the risk of the mistake under the rule stated in § 154, and


 (a) the effect of the mistake is such that enforcement of the contract would be unconscionable, or
 (b) the other party had reason to know of the mistake or his fault caused the mistake.


Comment:


a. Rationale. Courts have traditionally been reluctant to allow a party to avoid a contract on the ground of mistake,
even as to a basic assumption, if the mistake was not shared by the other party. Nevertheless, relief has been granted
where the other party actually knew (see §§ 160, 161) or had reason to know of the mistake at the time the contract was
made or where his fault caused the mistake. There has, in addition, been a growing willingness to allow avoidance where
the consequences of the mistake are so grave that enforcement of the contract would be unconscionable. This Section
states a rule that permits avoidance on this latter basis, as well as on the more traditional grounds. The rules stated in
this Section also apply to option contracts, under which a party's offer is irrevocable either under a statute, such as one
applying to bids for public works, or on other grounds. The parol evidence rule does not preclude the use of prior or
contemporaneous agreements or negotiations to establish that a party was mistaken. See § 214(d). Nevertheless, because
mistakes are the exception rather than the rule, the trier of the facts should examine the evidence with particular care
when a party attempts to avoid liability by proving mistake. See Comment c to § 155. The rule stated in this Section is
subject to that stated in § 157 on fault of the party seeking relief. It is also subject to the rules on exercise of the power
of avoidance stated in §§ 380- 85.


b. Similarity to rule where both are mistaken. In order for a party to have the power to avoid a contract for a mistake
that he alone made, he must at least meet the same requirements that he would have had to meet had both parties been
mistaken (§ 152). The mistake must be one as to a basic assumption on which the contract was made; it must have a
material effect on the agreed exchange of performances; and the mistaken party must not bear the risk of the mistake.
The most common sorts of such mistakes occur in bids on construction contracts and result from clerical errors in the
computation of the price or in the omission of component items. See Illustration 1. The rule stated in this Section is not,
however, limited to such cases. It also applies, for example, to a misreading of specifications (see Illustration 4) or such
misunderstanding as does not prevent a manifestation of mutual assent (see Illustrations 5 and 6). Where only one party
is mistaken, however, he must meet either the additional requirement stated in Subparagraph (a) or one of the additional
requirements stated in Subparagraph (b).


c. Additional requirement of unconscionability. Under Subparagraph (a), the mistaken party must in addition show that
enforcement of the contract would be unconscionable. The reason for this additional requirement is that, if only one party
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was mistaken, avoidance of the contract will more clearly disappoint the expectations of the other party than if he too
was mistaken. See Introductory Note. Although § 208, Unconscionable Contract or Term, is not itself applicable to such
cases since the unconscionability does not appear at the time the contract is made, the standards of unconscionability in
such cases are similar to those under § 208 (see Comment c to § 208). The mistaken party bears the substantial burden of
establishing unconscionability and must ordinarily show not only the position he would have been in had the facts been
as he believed them to be but also the position in which he finds himself as a result of his mistake. For example, in the
typical case of a mistake as to the price in a bid, the builder must show the profit or loss that will result if he is required
to perform, as well as the profit that he would have made had there been no mistake.


 Illustrations:
 1. In response to B's invitation for bids on the construction of a building according to stated specifications, A


submits an offer to do the work for $150,000. A believes that this is the total of a column of figures, but he has
made an error by inadvertently omitting a $50,000 item, and in fact the total is $200,000. B, having no reason
to know of A's mistake, accepts A's bid. If A performs for $150,000, he will sustain a loss of $20,000 instead
of making an expected profit of $30,000. If the court determines that enforcement of the contract would be
unconscionable, it is voidable by A.


 2. The facts being otherwise as stated in Illustration 1, the item that A inadvertently omits is a $35,000 item
which would have made the total $185,000, so that if he does the work for $150,000 he will sustain a loss of
$5,000 rather than make a profit of $30,000. The court may reach a result contrary to that in Illustration 1, on
the ground that enforcement of the contract would not be unconscionable, and hold that it is not voidable by A.


 3. The facts being otherwise as stated in Illustration 1, B has not accepted A's bid before notification of the
mistake, but by statute A's bid is an irrevocable option contract because B is a state agency. In addition, A has
posted a $10,000 bidder's bond with S as surety. If the court determines that enforcement of the option contract
would be unconscionable, it is voidable by A and, on avoidance by A, S is not liable on the bond.


 4. The facts being otherwise as stated in Illustration 1, the $50,000 error in A's bid is the result of A's
mistake in interpreting B's specifications. If the court determines that enforcement of the contract would be
unconscionable, it is voidable by A.


 5. A writes B offering to sell for $100,000 a tract of land that A owns known as “201 Lincoln Street.” B, who
mistakenly believes that this description includes an additional tract of land worth $30,000, accepts A's offer.
If the court determines that enforcement of the contract would be unconscionable, it is voidable by B.


 6. A offers to sell B goods shipped from Bombay ex steamer “Peerless.” B accepts. There are two steamers
of the name “Peerless” sailing from Bombay at materially different times. B means Peerless No. 2, and A has
reason to know this. A means Peerless No. 1, but B has no reason to know this. Under the rule stated in § 20
there is a contract for the sale of goods from Peerless No. 2, but, under the rule stated in this Section, if the
court determines that its enforcement would be unconscionable, it is voidable by A. See Illustration 4 to § 20.


d. Effect of reliance on unconscionability. Reliance by the other party may make enforcement of a contract proper
although enforcement would otherwise be unconscionable. If the mistake is discovered and the other party notified
before he has relied on the contract, avoidance by the mistaken party deprives the other party only of his expectation,
the “benefit of the bargain,” (see § 344). If, however, the other party has relied on the contract in some substantial
way, avoidance may leave that reliance uncompensated. In such a case, enforcement of the contract would not be
unconscionable, even if it otherwise would be. If, however, the court can adequately protect the other party by
compensating him for his reliance under the rules stated in § 158, avoidance is not then precluded on this ground.
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 Illustrations:
 7. In response to an invitation from B, a general contractor, for bids from subcontractors, A submits an offer to


B to do paving work for $10,000, to be used by B as a partial basis for B's bid on a large building. As A knows,
B is required to name his subcontractors in his general bid. Because of the short time in which A has to prepare
his bid, A inadvertently totals his bid as $10,000 rather than $15,000. B uses A's bid in arriving at his offer of
$100,000, making A's offer irrevocable as an option contract (§ 87). B's offer is accepted, but A discovers his
mistake before B accepts his bid. The option contract is not voidable by A because of B's reliance by using A's
offer in making up his own offer. See Illustration 6 to § 87.


 8. The facts being otherwise as stated in Illustration 1, on A's refusal to perform for $150,000, B is no longer
able to accept the next lowest bid and has to re-advertise for bids at a cost of $1,000 before getting a bid that
he accepts. If the court determines that enforcement of the contract would be unconscionable, the contract is
voidable by A in spite of B's reliance, because B can be adequately protected by holding A liable for the $1,000
cost of re-advertising (see § 158(1) and Comment b to that Section).


e. Had reason to know of or caused the mistake. If the other party had reason to know of the mistake, the mistaken party
can avoid the contract regardless of whether its enforcement would be unconscionable. (The terminology “reason to
know” is used instead of “should know” on the ground explained in Comment b to § 19. The situation in which the other
party actually knows of the mistake is covered in § 161. See Comment d to § 161.) Similar results follow where the other
party's fault caused the mistake. (If the mistake was the fault of both parties, it was not caused by the other party within
the meaning of this Section and the court may exercise its discretion under the rule stated in § 158(2). See Comment c
to § 158.) In attempting to unscramble a partially or completely executed transaction, the court may allow the mistaken
party recovery under the rules stated in § 158(1).


 Illustrations:
 9. The facts being otherwise as stated in Illustration 1, A does not prove what his profit or loss will be if he


performs, but B had estimated the expected cost as $180,000 before advertising for bids and the ten other bids
were all in the range between $180,000 and $200,000. If it is determined, because of the discrepancy between
A's bid on the one hand and B's estimate and the ten other bids on the other, that B had reason to know of
A's mistake, the contract is voidable by A.


 10. The facts being otherwise as stated in Illustration 7, if it is determined that B had reason to know of A's
mistake, the contract is voidable by A.


f. Allocation of risk. Here, as under § 152, a party may undertake to perform in spite of a mistake that would otherwise
allow him to avoid the contract. It is, of course, unusual for a party to bear the risk of a mistake that the other party had
reason to know of or that was caused by his fault within Subparagraph (b). Because of the significance of allocation of
risk in the law of mistake, the scope of this exception is spelled out in detail in § 154. (It is assumed in the illustrations to
the present Section that the adversely affected party does not bear the risk under the rule stated in § 154.)


g. Mistake as to identity. Mistakes as to the identity of a party have sometimes been treated as distinct from other
mistakes, but the modern trend is to apply the rules applicable to other mistakes. Cf. Uniform Commercial Code §
2-403(1)(a). Such a mistake is therefore subject generally to the rules stated in this Chapter and, since it is by its nature
a mistake of only one of the parties, particularly to the rule stated in this Section. The identity of the other party, as
distinguished, for example, from his financial standing (see Comment b to § 152), is usually a basic assumption on which
a contract is made. If the other party knows that he is not the intended offeree, he cannot accept an offer. That case is
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governed by § 52. If, however, he accepts without knowing that he is not the intended offeree, a contract may result. See
Comment b to § 52. Whether that contract is voidable by the offeror on the ground of mistake is governed by the rule
stated in this Section. The contract is voidable by the mistaken party, under the rule stated in Subparagraph (b), if the
other party has caused a mistake as to his identity or if he had reason to know of the mistake, as long as it has a material
effect on the agreed exchange of performances. Otherwise it is not voidable unless enforcement of the contract would
be unconscionable, under the rule stated in Subparagraph (a). In some transactions the identity of the other party is of
sufficient importance that he will be able to show unconscionability, but often he will not.


The situation in which a party deals with an agent acting secretly for an undisclosed principal is governed by the
Restatement, Second, of Agency and not by the Restatement of this Subject. The basic principles there applied are not,
however, inconsistent with the rule stated in this Section. The party who deals with such an agent gets that which he
expects, the liability of the agent on the contract. See Restatement, Second, Agency § 322. Indeed, he gets more, for on
disclosure of the agent's principal he can also hold the principal. See Restatement, Second, Agency § 186. Although it is
also true that he may himself be liable to the principal, as well as to the agent, on the contract, this additional burden
has not been regarded by the law of agency as sufficiently important to make enforcement of the contract against him
unconscionable, since it does not change the terms of the contract.


 Illustrations:
 11. In answer to an inquiry from “J.B. Smith Company,” A offers to sell goods for cash on delivery. A


mistakenly believes that the offeree is John B. Smith, who has an established business of good repute, but in
fact it is a business run by his son, whose business is new and near insolvency. The son accepts, not knowing of
A's mistake. If the court concludes that, because payment is to be cash on delivery, enforcement of the contract
would not be unconscionable, the contract is not voidable by A.


 12. The facts being otherwise as stated in Illustration 11, A's offer is to sell goods on 90 days credit. If the
court determines that, because payment is to be on 90 days credit, enforcement of the contract would be
unconscionable, the contract is voidable by A. See §§ 251, 252; Uniform Commercial Code §§ 2-609, 2-702(1).


 13. The facts being otherwise as stated in Illustration 11, A's offer contains references to “your long established
business” from which the son had reason to know of A's mistake. The contract is voidable by A.


Reporter's Note


Subparagraph (a) liberalizes the rule stated in former § 503 (cf. Restatement of Restitution § 12) to take account of
the trend of allowing avoidance although only one party has been mistaken. Subparagraph (b) states well-established
grounds for avoidance. See 3 Corbin, Contracts §§ 608-12 (1960 & Supp.1980); 13 Williston, Contracts §§ 1573,
1577-80 (3d ed.1970); 2 Palmer, Law of Restitution § 12.3 (1978); Palmer, Mistake and Unjust Enrichment, ch. 3
(1962); Kronman, Mistake, Disclosure, Information, and the Law of Contracts, 7 J.Leg.Stud. 1 (1978), reprinted in
Kronman & Posner, The Economics of Contract Law 114 (1979); Rabin, A Proposed Black-Letter Rule Concerning
Mistaken Assumptions in Bargain Transactions, 45 Tex.L.Rev. 1273 (1967); Grimes & Walker, Unilateral Mistakes in
Construction Bids: Methods of Proof and Theories of Recovery—A Modern Approach, 5 B.C. Ind. & Com.L.Rev.
213 (1964); Sharp, Promises, Mistake, and Reciprocity, 19 U.Chi.L.Rev. 286 (1952); Sharp, Promissory Liability II, 7
U.Chi.L.Rev. 250, 263-68 (1940); Lubell, Unilateral Palpable and Impalpable Mistake in Construction Contracts, 16
Minn.L.Rev. 137 (1932); Patterson, Equitable Relief for Unilateral Mistakes, 28 Colum.L.Rev. 859 (1928).


Comment a. Courts frequently show lack of sympathy with claims that one party “did not understand” a term, even
if the legal consequences of the term are far from self-evident. See, e.g., Quinn v. Briggs, 172 Mont. 468, 565 P.2d 297
(1977) (tax consequences and character of real estate transaction); Farina v. Calvary Hill Cemetery, 566 S.W.2d 650
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(Tex.Civ.App.1978), ref. n.r.e. (personal liability in real estate transaction); Hurt v. Leatherby Ins. Co., 354 So.2d 918
(Fla.Dist.Ct.App.1978) (effect of release of personal injury claim on claims against unnamed third parties). Cf. Reynolds-
Penland Co. v. Hexter & Lobello, 567 S.W.2d 237 (Tex.Civ.App.1978). Compare the so-called duty to read, discussed
in Reporter's Note to § 23 Comment b. However, in Plains Cotton Coop. v. Wolf, 553 S.W.2d 800 (Tex.Civ.App.1977),
ref. n.r.e., members of a cooperative were permitted to claim mistake despite their failure to read a contract because of
their reliance on representations by an agent of the cooperative.


Comment c. Illustration 1 is based on Elsinore Union Elementary School Dist. v. Kastorff, 54 Cal.2d 380, 6 Cal.Rptr.
1, 353 P.2d 713 (1960); Board of School Comm'rs v. Bender, 36 Ind.App. 164, 72 N.E. 154 (1904); Board of Educ. of
Floyd County v. Hooper, 350 S.W.2d 629 (Ky.1961); Board of Regents of Murray State Normal School v. Cole, 209
Ky. 761, 273 S.W. 508 (1925); Kutsche v. Ford, 222 Mich. 442, 192 N.W. 714 (1923); St Nicholas Church v. Kropp, 135
Minn. 115, 160 N.W. 500 (1916); School Dist. of Scottsbluff v. Olson Constr. Co., 153 Neb. 451, 45 N.W.2d 164 (1950);
Barlow v. Jones, 87 A. 649 (N.J. Ch. 1913); James T. Taylor & Son v. Arlington Independent School Dist., 160 Tex. 617,
335 S.W.2d 371 (1960); cf. Colvin v. Baskett, 407 S.W.2d 19 (Tex.Civ.App.1966); Frazier v. State Bank of Decatur, 101
Ark. 135, 141 S.W. 941 (1911). But cf. Crenshaw County Hosp. Bd. v. St. Paul Fire & Marine Ins. Co., 411 F.2d 213
(5th Cir.1969); Heifetz Metal Crafts v. Peter Kiewit Sons' Co., 264 F.2d 435 (8th Cir.1959); Steinmeyer v. Schroeppel,
226 Ill. 9, 80 N.E. 564 (1907). Compare United States v. Systron-Donner Corp., 486 F.2d 249 (9th Cir.1973), in which
the mistake favored the mistaken party. This Illustration rejects, in part, Illustration 1 to former § 503. As to Illustration
2, cf. O'Neill v. Broadview, Inc., 112 So.2d 280 (Fla.App.1959); John J. Calnan Co. v. Talsma Builders, Inc. 67 Ill.3d
213, 10 Ill.Dec. 242, 367 N.E.2d 695 (1977) (it must be possible to place other party in statu quo). That the burden
of showing unconscionability is on the party seeking avoidance, see Glamorgan Pipe & Foundry Co. v. Washington
Suburban Sanitary Comm'n, 183 F.Supp. 840 (D.Md.1960); Board of Water & Sewer Comm'rs of Mobile v. Spriggs,
274 Ala. 155, 146 So.2d 872 (1962). Illustration 3 is based on M.F. Kemper Constr. Co. v. City of Los Angeles, 37 Cal.2d
696, 235 P.2d 7 (1951); Boise Junior College Dist. v. Mattefs Constr. Co., 92 Idaho 757, 450 P.2d 604 (1969). See also
WilFred's, Inc. v. Metropolitan Sanitary Dist., 57 Ill.App.3d 16, 372 N.E.2d 946 (1978) (unconscionable to forfeit bid
deposit when contractor's bid had been based on a subcontractor's mistake, the subcontractor would have been rendered
insolvent if forced to perform and the Sanitary District had not changed its position). With respect to a clause in the
invitation for bids stating that the bidder will not be released on account of mistake, see M.F. Kemper Constr. Co. v.
City of Los Angeles, supra; Board of Regents of Murray State Normal School v. Cole, supra.


Illustration 4 is based on Connecticut v. F.H. McGraw & Co., 41 F. Supp. 369 (D.Conn.1941); People v. John W. Rouse
Constr. Corp., 26 A.D.2d 405, 274 N.Y.S.2d 981 (1966); Union Tank Car Co. v. Wheat Bros., 15 Utah 2d 101, 387
P.2d 1000 (1964); State v. Union Constr. Co., 9 Utah 2d 107, 339 P.2d 421 (1959). Illustration 5 is based on Fleischer
v. McGehee, 111 Ark. 626, 163 S.W. 169 (1914); Goodrich v. Lathrop, 94 Cal. 56, 29 P. 329 (1892); see Winkelman v.
Erwin, 333 Ill. 636, 165 N.E. 205 (1929); Stong v. Lane, 66 Minn. 94, 68 N.W. 765 (1896); Beatty v. Depue, 78 S.D.
395, 103 N.W.2d 187 (1960); cf. Perlmutter v. Bacas, 219 Md. 406, 149 A.2d 23 (1959). The facts in Illustration 6 are
adapted from those in Illustration 4 to § 20; cf. Sunshine v. M.R. Mansfield Realty, Inc., 195 Colo. 95, 575 P.2d 847
(1978); Shrum v. Zeltwanger, 559 P.2d 1384 (Wyo.1977).


Comment d. Illustration 7 is based on Drennan v. Star Paving Co., 51 Cal.2d 409, 333 P.2d 757 (1958). Cf. John J. Calnan
Co. v. Talsma Builders, Inc., 67 Ill.3d 213, 10 Ill.Dec. 242, 367 N.E.2d 695 (1977); Rural Municipality of Storthoaks v.
Mobil Oil Canada Ltd., 55 D.L.R.3d 1 (1975), 7 U.T.Fac.L.Rev. 93 (1976). Illustration 8 is based on Board of Regents
of Murray State Normal School v. Cole, 209 Ky. 761, 273 S.W. 508 (1925). But cf. Berkeley Unified School Dist. v.
James I. Barnes Constr. Co., 123 F.Supp. 924 (N.D.Cal.1954); W.F. Martens & Co. v. City of Syracuse, 183 A.D. 622,
171 N.Y.S. 87 (1918).


Comment e. Illustration 9 is based on C.N. Monroe Mfg. v. United States, 143 F.Supp. 449 (E.D.Mich.1956); Kemp
v. United States, 38 F.Supp. 568 (D.Md.1941); Kenneth E. Curran, Inc. v. State, 106 N.H. 558, 215 A.2d 702 (1965);
Rushlight Automatic Sprinkler Co. v. City of Portland, 189 Or. 194, 219 P.2d 732 (1950); Gardner v. Meiling, 280 Or.
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§ 153When Mistake of One Party Makes a Contract Voidable, Restatement (Second) of...
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665, 572 P.2d 1012 (1978); Cofrancesco Constr. Co. v. Superior Components, 52 Tenn.App. 88, 371 S.W.2d 821 (1963);
see also Illustration 1 to former § 503; State of Connecticut v. F.H. McGraw & Co., 41 F.Supp. 369 (D.Conn.1941);
Chernick v. United States, 372 F.2d 492 (Ct.Cl.1967); Geremia v. Boyarsky, 107 Conn. 387, 140 A. 749 (1928); Tyra
v. Cheney, 129 Minn. 428, 152 N.W. 835 (1915); Union Tank Car Co. v. Wheat Bros., 15 Utah 2d 101, 387 P.2d 1000
(1964). But cf. Heifetz Metal Crafts v. Peter Kiewit Sons' Co., 264 F.2d 435 (8th Cir.1959); Saligman v. United States,
56 F.Supp. 505 (E.D.Pa.1944); Wender Presses v. United States, 170 Ct.Cl. 483, 343 F.2d 961 (1965). On the inference
of one party's knowledge of the other's mistake, compare De Paola v. City of New York, 90 Misc.2d 379, 394 N.Y.S.2d
525 (1977), with Seattle-First Nat'l Bank v. Earl, 17 Wash.App. 830, 565 P.2d 1215 (1977). Illustration 10 is based on
Union Tank Car Co. v. Wheat Bros., supra. As to the other party causing the error, see Plains Cotton Coop. v. Wolf,
553 S.W.2d 800 (Tex.Civ.App.1977), ref. n.r.e.; Centex Constr. Co. v. James, 374 F.2d 921 (8th Cir.1967); Standard
Accident Ins. Co. v. Wilmans, 214 F.Supp. 53 (E.D.Ark.1963).


Comment g. See 3 Corbin, Contracts §§ 601-03 (1960); 13 Williston, Contracts § 1558 (3d ed.1970); Williams, Mistake
as to Party in the Law of Contract, 23 Can.B.Rev. 271 (1945); Klein v. Tabatchnick, 418 F.Supp. 1368 (S.D.N.Y.1976).
Illustration 11 is based on Clement v. British America Assurance Co., 141 Mass. 298, 5 N.E. 847 (1886); Lunn & Sweet
Co. v. Wolfman, 256 Mass. 436, 152 N.E. 893 (1926); cf. Traff v. Fabro, 337 Ill.App. 83, 84 N.E.2d 874 (1949); A &
W Equip. Co. v. Carroll, 377 S.W.2d 895 (Ky.1964); John Weber & Co. v. Hearn, 49 A.D. 213, 63 N.Y.S. 41 (1900).
Contra: School Sisters of Notre Dame v. Kusnitt, 125 Md. 323, 93 A. 928 (1915). Illustration 12 is based on Moore v.
Furstenwerth-Uhl Jewelry Co., 17 Ga.App. 669, 87 S.E. 1097 (1916); cf. Nutmeg State Mach. Corp. v. Shuford, 129
Conn. 659, 30 A.2d 911 (1943); Roof v. Morrisson, Plummer & Co., 37 Ill.App. 37 (1890); School Sisters of Notre Dame
v. Kusnitt, supra; Leone's Case, 239 Mass. 1, 131 N.E. 196 (1921); Jones v. Chicago, B. & Q.R. Co., 102 Neb. 853, 170
N.W. 170 (1918); Arthur Coal & Coke Co. v. Pittsburgh Coal Co., 17 Ohio C.C.R. (n.s.) 491, 32 Ohio C.C.R. 247 (1911),
aff'd mem., 88 Ohio St. 621, 105 N.E. 766 (1913). It rejects the rule applied in Illustration 2 to former § 503. Illustration
13 is suggested by Potucek v. Cordeleria Lourdes, 310 F.2d 527 (10th Cir.), cert. denied, 372 U.S. 930 (1962).
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 D.D.C.
 M.D.Fla.
 S.D.Fla.
 D.Hawaii Bkrtcy.Ct.
 N.D.Ill.
 N.D.Ill.Bkrtcy.Ct.
 N.D. Iowa
 S.D.Iowa
 D.Kan.
 E.D.Ky.
 W.D.Ky.
 D.Mass.
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 D.N.J.
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 S.D.N.Y.
 N.D.Ohio
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 Fla.
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 Hawaii
 Hawaii App.
 Idaho App.
 Ill.App.
 Md.Spec.App.
 Mass.App.
 Mo.
 Mo.App.
 Neb.App.
 Nev.
 N.M.App.
 N.Y.
 N.Y.Sup.Ct.App.Div.
 N.C.App.
 Ohio
 Ohio App.
 Pa.
 Pa.Super.
 Tenn.App.
 Utah
 Wash.
 Wash.App.
 W.Va.
 Wis.App.


U.S.


U.S.1987. Cit. in disc. §§ 152-153. A bank, succeeded by the Federal Deposit Insurance Corporation (FDIC), sued the
makers of a promissory note for nonpayment. The district court granted the plaintiff's motion for summary judgment,
and the court of appeals affirmed. Affirming, this court held that the defense of fraud in the inducement by the bank
could not be used against the FDIC, to which the bank had legitimately transferred voidable title. Langley v. Federal
Deposit Ins. Corp., 484 U.S. 86, 93, 108 S.Ct. 396, 402, 98 L.Ed.2d 340.


C.A.1,


C.A.1, 2015. Cit. in case cit. in sup., com. (a) quot. in sup. Psychologist sued hospital, alleging that it infringed his
trademarks related to a method of treating children that he developed during his employment with hospital; hospital
counterclaimed for ownership of the marks. The district court granted summary judgment for hospital, finding that
hospital owned the marks under the intellectual property policy referred to in the parties' employment agreements. This
court affirmed, holding, among other things, that that the agreements were not voidable or unenforceable based on
psychologist's unilateral mistake as to whether the policy existed and applied to the trademarks. The court noted that the
doctrine of unilateral mistake was disfavored under Massachusetts law and Restatement Second of Contracts § 153, and
reasoned that psychologist bore the risk of his unilateral mistake when he signed the agreements with hospital knowing
that he had incomplete knowledge about their terms. Greene v. Ablon, 794 F.3d 133, 147, 148.


C.A.1


C.A.1, 2000. Com. (a) quot. in disc. Borrower sued bank to recover nearly $1 million in interest payments, alleging that
an error in the promissory note's recitation of the interest rate resulted in overpayments. Vacating the district court's
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dismissal of the complaint and remanding, this court held, inter alia, that Massachusetts law permitted the consideration
of extrinsic evidence when one party to a contract alleged a mutual mistake in its terms, and thus plaintiff could maintain
a claim for reformation of the promissory note. Berezin v. Regency Savings Bank, 234 F.3d 68, 72.


C.A.2


C.A.2, 2005. Quot. in case quot. in disc. §§ 152-153. Manufacturer of scientific-measurement devices filed a complaint
to enforce a settlement agreement reached with defendant manufacturer of precision timepieces bearing the same name
and logo as plaintiff's product, after plaintiff attempted to file trademark applications that were blocked by defendant.
The district court adopted the magistrate judge's recommendation and enforced the agreement. Affirming, this court
held, inter alia, that it doubted that, under Connecticut law, one party's allegation that a paragraph of an otherwise
valid agreement was unclear would be sufficient to render the entire agreement unenforceable; rescission based on a
mistaken understanding of the terms of an agreement was available only where the mistake was mutual or where the
party's misunderstanding was caused by the fraud of the other party. Omega Engineering, Inc. v. Omega, S.A., 432 F.3d
437, 446.


C.A.2, 2003. Cit. and quot. in sup., cit. generally in ftn. (citing § 295, T.D. No. 10, 1975, which is § 153 of the Official
Draft). After produce seller learned that USDA inspectors had been arrested for accepting bribes from buyers to reduce
grade of produce to permit buyers to pay lower prices, seller brought reparations action with Secretary of Agriculture
under Perishable Agricultural Commodities Act, seeking to recover $4,800 in price adjustments that buyer received due
to inspections. Secretary found that price-adjustment agreements were voidable due to seller's unilateral mistake and
buyer's misrepresentations. This court affirmed district court's ruling that price-adjustment agreements were voidable
under doctrine of mistake. When parties agreed to adjustments, seller was mistaken as to both whether buyer paid bribes
to USDA inspectors to influence outcome of inspections and whether inspectors who examined tomatoes had accepted
bribes. Koam Produce, Inc. v. DiMare Homestead, Inc., 329 F.3d 123, 127, 128.


C.A.2, 1998. Cit. in headnote, cit. in sup. Investor that suffered losses on collateralized mortgage obligation derivative
securities purchased from a securities firm sued the firm, alleging, in part, that both parties proceeded to contract under
material mistakes of fact respecting the performance predictions made by the firm in its offering brochures and derivative
portfolio. The district court dismissed the claim. Affirming in part, this court held, inter alia, that, because the contract
at issue expressly disavowed any legal effect for representations made in the brochures or portfolio, they could not
have constituted basic assumptions as to which contract-avoiding mistakes could have been made, either by plaintiff
unilaterally or by the parties mutually. Independent Order v. Donald, Lufkin & Jenrette, 157 F.3d 933, 934, 940.


C.A.2, 1991. Cit. in sup. A newspaper and its reporter moved to intervene in a settlement between the city and several
developers and to vacate a court order that the settlement terms remain confidential. The district court denied the
intervenors' request to vacate the order, finding that such a ruling was unnecessary because the intervenors might be able
to compel disclosure from the city under the Connecticut Freedom of Information Act. Reversing and remanding, this
court held that the confidentiality order was a valid exercise of judicial power and that its incorrect interpretation by the
district court as applying only to the court file itself and not to all documents related to the settlement did not warrant
its rescission. City of Hartford v. Chase, 942 F.2d 130, 135.


C.A.2, 1987. Cit. in conc. and diss. op., cit. in ftn. to conc. and diss. op. (citing § 295, T.D. No. 10, 1975, which is now s 153
of the Official Draft), com. (a) cit. in conc. and diss. op. A bank customer sued a bank for breach of contract of deposit
and tortious conversion, alleging that the bank debited the customer's account and returned his funds to another bank
without his authorization. The defendant asserted a claim for indemnification or contribution from another bank, on the
ground that the third-party defendant-bank improperly induced the transfer of the bank customer's funds through the
use of interbank electronic funds transfer rules. This court affirmed the district court's dismissal of the bank's complaint
against the third-party defendant, stating that the bank had mistakenly sent a telex to the third-party defendant, releasing
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the third-party defendant from its indemnity. The concurring and dissenting opinion argued that the bank should have
been allowed to void the contract of release on the ground that, because of its mistake, enforcement of the release was
unconscionable. Middle East Banking v. State Street Bank Intern., 821 F.2d 897, 910, 911.


C.A.2, 1980. Cit. and quot. in sup. (Cit. section 295 of the Tentative Drafts, which is now section 153 of the Official
Draft.) The plaintiff brought an action for breach of contract. The lower court dismissed the action. This court stated
that a unilateral mistake makes a contract voidable if the assumption on which the contract was made has a material
effect on the agreed exchange of promises adverse to the mistaken party, unless he bears the risk of a mistake. The effect
of the mistake must be such that enforcement of the contract would be unconscionable, or the other party had reason
to know of the mistake or his fault caused the mistake. A party bears the risk of the mistake when it is allocated to him
by agreement, or when he is aware at the time the contract is made that he has only limited knowledge with respect to
the facts to which the mistake relates but treats his limited knowledge as sufficient, or when it is allocated to him by
terms supplied by the court on the ground that it is reasonable under the circumstances to do so. This court reversed
and remanded for consideration of the issue of unilateral mistake because there was sufficient evidence in the record to
require consideration of that issue. Albert Elia Bldg. Co., Inc. v. Amer. Sterilizer Co., 622 F.2d 655, 656.


C.A.3,


C.A.3, 2013. Cit. in sup. Former employee brought suit under the Age Discrimination in Employment Act against former
employer. After the parties agreed to submit the case to arbitration, and the arbitrator issued a decision in favor of
employer, the district court denied employee's motion to vacate the arbitration decision. Affirming, this court held,
inter alia, that the arbitrator was not "evidently partial" in violation of the Federal Arbitration Act (FAA), because no
reasonable person would conclude that the arbitrator was partial to employer. The court noted that, while parties in
arbitration were generally free to choose their own adjudicator and could proceed in the face of apparent bias if they
were willing to do so, the FAA did not allow parties to proceed in the face of actual bias, since the assumption was that
anyone who selected a partial arbitrator likely held the mistaken belief that the arbitrator was in fact impartial. Freeman
v. Pittsburgh Glass Works, LLC, 709 F.3d 240, 253.


C.A.3


C.A.3, 1992. Cit. in sup., cit. and quot. in ftn. An employee who was promoted for performing well in his former position
and then discharged from the job to which he was promoted sued his Chapter 11 debtor employer for compensation in
accordance with his new employment contract. The bankruptcy court ruled for the defendant, finding that the plaintiff
breached the new contract by performing negligently under the earlier employment agreement, and the district court
affirmed. Vacating and remanding, this court held that more findings were necessary to determine whether the new
contract was entered into by fraud or mistake. The court said that if the plaintiff concealed from the defendant his poor
performance in his former position and the defendant promoted him on the basis of his reputation as a good performer,
then the contract was induced by fraud or misrepresentation and was voidable. The court also said that the contract might
be voidable under a theory of unilateral mistake if the defendant promoted the plaintiff in ignorance of the plaintiff's
failure to perform well in his former position. In re Allegheny Intern., Inc., 954 F.2d 167, 180.


C.A.4


C.A.4, 1983. Com. (a) quot. in sup. After filing a suit for patent infringement, the plaintiff conducted tests which showed
little difference between the patented and prior technology. On the basis of these results, the plaintiff opted for settlement.
When the plaintiff discovered errors in the tests, it refused to proceed with the settlement. The district court applied the
state law principle that unilateral mistake is not a basis for avoiding a contract, and granted the defendant's motion for
a judgment on the settlement. This court vacated the motion and held that federal common law principles applied to
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a settlement which occurred in litigation pending in federal courts. The court stated the federal rule that a unilateral
mistake of fact may be a basis for rescission if enforcement would be unconscionable. Gamewell Mfg., Inc. v. HVAC
Supply, Inc., 715 F.2d 112, 116.


C.A.5


C.A.5, 1987. Cit. in sup. Mexican citizens filed a class action against the Texas Employment Commission for
unemployment compensation, claiming that a consent decree that had been entered into by the commission and the
plaintiffs was valid even though the decree allowed benefits to be paid to aliens without INS work authorization. The
district court approved the consent decree. Reversing, this court held that the district court had abused its discretion
in approving the final decree, and that the parties had entered into the consent decree on the basis of an apparent and
material mistake by the commission that the decree complied with the Department of Labor's interpretation of the
Federal Unemployment Tax Act. The court stated that mistake was as much a ground for voiding a consent decree as
was fraud or collusion. Ibarra v. Texas Employment Com'n, 823 F.2d 873, 879.


C.A.5, 1983. Quot. in sup. A city employed a consulting engineer for construction of a sewer system project. The work
was divided into three segments; the first installment contractor built one segment while the second installment contractor
built the other two. The pipe used by both was manufactured by the plaintiff corporation. When the project was near
completion, leaks in the sewer line were detected. None of the parties knew what the cause of the failure was. The plaintiff
and the second contractor reached an agreement for repairing the system. Their contract required the plaintiff to pay
60 percent of the costs incurred and furnish new pipe. The contractor was to pay 40 percent. Later, as a result of the
contractor's financial distress, the plaintiff's share increased to nearly 100 percent. During the repair period, the plaintiff
conducted an investigation to determine the cause of the leaks. The plaintiff continued its payments, despite early reports
which led it to suspect that the pipe was blameless, because it feared that litigation would jeopardize its share of the pipe
market. Finally, after the testing was completed, the plaintiff concluded that its pipe was entirely without fault and that
poor installation was the sole cause of the leakage. The plaintiff made one more payment and brought this action against
the first contractor, the second contractor, and the project engineer to recover its expenditures for repairs, totalling
$1.6 million. The plaintiff settled with the second contractor, and the other two defendants filed a motion for summary
judgment. The defendants argued that the plaintiff had acted as a volunteer in financing the repairs and therefore was
not entitled to recover. The district court agreed and granted the motion. On appeal, this court held that the facts of this
case precisely fit the Restatement's principle of conscious ignorance. The plaintiff's officials were consciously ignorant of
the facts necessary to a determination of who was liable for the sewer repairs, yet they undertook voluntarily to finance
them. Under these circumstances, there was no mistake of fact. The court affirmed the holding of the district court.
Armco, Inc. v. Southern Rock, Inc., 696 F.2d 410, 412.


C.A.7


C.A.7, 2008. Illus. 1 cit. in disc. After bankruptcy trustee obtained a default judgment on an avoidance and recovery
claim, she sought to execute on judgment debtor's property, which included actual and potential proceeds from two
lawsuits brought by judgment debtor related to a fire that damaged its property; third-party creditor, however, claimed a
superior interest in the proceeds, based on a security agreement signed by judgment debtor. The bankruptcy court entered
judgment for trustee, but the district court reversed. Affirming in part, reversing in part, and reinstating the bankruptcy
court's decision, this court held that, because third-party creditor's loan agreement with judgment debtor provided that
the collateral for the loan included commercial tort claims as “listed on Schedule B” of the agreement, and third-party
creditor never amended Schedule B to add claims from the two lawsuits at issue, it could reasonably be concluded that
third-party creditor had no security interest in those tort claims; thus, the court rejected third-party creditor's argument
that its failure to amend the agreement was a forgivable mistake. Helms v. Certified Packaging Corp., 551 F.3d 675, 680.
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C.A.7, 2006. Quot. in sup. After client obtained a default judgment against insured direct-mail company for damages
incurred as a result of company's costly mistake, company assigned its rights against insurer to client and client sued
insurer, alleging breach of its alleged duties to defend and indemnify company in the underlying action. The district court
entered summary judgment for insurer. Affirming, this court held that there was no duty to defend in this case, reasoning
in part that the coverage provided did not change simply because one version of the insurance contract erroneously stated
that printers errors and omissions coverage had existed at the time company made its mistake; although this different
version of the contract had a material effect on the agreed exchange, insurer was not required to bear the loss, because
enforcement of this different version would be unconscionable. Grey Direct, Inc. v. Erie Ins. Exchange, 460 F.3d 895,
899-900.


C.A.7, 2002. Cit. in disc. Multiemployer pension, health, and welfare funds sued former contributing employer under
ERISA and Labor Management Relations Act to recover unpaid contributions and union dues and to force employer to
submit reports. District court granted funds summary judgment. This court affirmed, holding, inter alia, that employer
was bound to make contributions to funds. The court rejected employer's assertion that it lacked unequivocal intent to be
bound by any collective-bargaining agreement negotiated after 1995. No reasonable jury could find that employer was
not bound to agreements it signed, reaffirmed, and complied with for three years before discovering its alleged mistake.
Laborers' Pension Fund v. Blackmore Sewer Const., 298 F.3d 600, 607.


C.A.7, 2001. Subsec. (a) cit. in sup. Multiemployer pension and welfare funds brought claim for delinquent contributions
against employer under Employee Retirement Income Security Act (ERISA). The district court granted summary
judgment largely in defendant's favor. Reversing and remanding, this court held, inter alia, that defendant was not
entitled to restitution for overpayment to funds where defendant gained benefit from overpayment. The court noted
that the existence of jurisdiction over defendant's restitution claim was not problematic in this ERISA action, and that,
indeed, the claim could easily be recharacterized as simply a defense of mistake. Operating Engineers Local 139 Health
Benefit Fund v. Gustafson Const. Corp., 258 F.3d 645, 651.


C.A.7, 2000. Cit. in disc. Employer sued union for violations of § 301 of the Labor Management Relations Act, alleging a
breach of the no-strike provision included in a collective-bargaining agreement (CBA), binding on the parties through a
“hard card” agreement. The district court entered judgment for employer. Affirming, this court held that the automatic-
renewal provision of the hard card agreement bound the parties to the terms of the CBA, and that union members'
actions did not render that provision impracticable; that union could not avoid the CBA on the ground that it had been
mistaken as to the binding nature of the hard card agreement; that a new CBA, which was a direct result of the breach
and for which there was no new consideration, did not supersede the original CBA; and that employer was entitled to
damages in the amount of its actual and foreseeable loss. Contempo Design v. Chicago & N.E. Ill. Carpenters, 226 F.3d
535, 548, cert. denied 531 U.S. 1078, 121 S.Ct. 776, 148 L.Ed.2d 674 (2001).


C.A.7, 1988. Subsec. (a) cit. in disc. A design company was hired to decorate metal cans for a broker that had a verbal
order for cans from a seller of popcorn. The broker assigned its accounts to the defendant can manufacturer, but
defendant refused to pay the design company when it discovered that the popcorn seller had backed out of the agreement.
The design company sued the can manufacturer for payment, and a magistrate found for the plaintiff, holding that
defendant assumed the costs of the designs in exchange for ownership of the designs. Affirming, this court rejected the
defendant's argument that it had not received consideration for the assignment and that it had been mistaken about
the existence of an underlying order from the popcorn seller. The court stated that every provision in a contract did
not require a separately bargained for and stated consideration. The court acknowledged that a unilateral mistake may
void a contract in limited circumstances, but it held that rescission was proper only when a mistake occurred despite
the exercise of reasonable care, and that the defendant had been in a position to discover whether an order for the cans
existed. Chicago Litho Plate Graining v. Allstate Can Co., 838 F.2d 927, 931.
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C.A.7, 1987. Cit. but dist., subsec. (a) quot. but dist. Shippers sued a moving company to recover the full value of their
belongings, which had been destroyed in a fire on one of the company's trucks. The trial court held that the defendants had
properly limited their liability to three dollars per pound of the shipment, and awarded damages accordingly. Affirming,
this court held that the contract limiting liability was valid and enforceable. The court concluded that the plaintiffs could
not declare the contract void on the ground of unilateral mistake because they knew they were signing a contract and
they should have read it carefully. Hughes v. United Van Lines, Inc., 829 F.2d 1407, 1418, 1419.


C.A.8


C.A.8, 2010. Cit. in sup., cit. in case cit. in sup. Hospital that cared for patient until his death sued patient's insurer
for breach of a settlement contract, after insurer, shortly after settling, rescinded the policy and refused to pay hospital
on grounds that patient had misrepresented his medical history on his insurance application. The district court granted
summary judgment for hospital. Affirming, this court held, inter alia, that the district court properly denied rescission
based on unilateral mistake, because insurer bore the risk of mistake. The court noted that insurer failed without
justification to investigate patient's policy and medical records until three days after settling with hospital. HealthEast
Bethesda Hosp. v. United Commercial Travelers of America, 596 F.3d 986, 988, 989.


C.A.8, 2005. Quot. and cit. in disc., cit. in sup. Storage-center lessor sought reformation or rescission of purchase option
in lease agreement after it discovered a problem with the price term when lessee attempted to exercise option to purchase
storage facilities. Trial court ordered rescission. Affirming, this court held, inter alia, that enforcement of option would
be unconscionable, and lessee knew or should have known of lessor's mistaken belief about the basis of the purchase
price. Shurgard Storage Centers v. Lipton-U. City, LLC, 394 F.3d 1041, 1044, 1045.


C.A.8, 1987. Cit. in disc. An attorney entered into a plea agreement with the government calling for prosecution on
a single count of securities fraud, and no other charges, in exchange for his cooperation. After the trial court rejected
the agreement as not in the public interest, the government was forced to move for dismissal of the indictment, having
concluded that the violation charged did not occur. The government later reevaluated the attorney's involvement in the
case and reindicted him. The trial court, holding that the prior plea agreement did not bind the government because both
parties had been mistaken as to the requirements of the law, convicted the attorney of two counts of securities fraud.
The court of appeals affirmed, stating that the parties were discharged from their obligations after the trial court rejected
the plea bargain, and that specific performance was not available as a remedy where enforcement of the agreement was
against public policy, as it would preclude prosecuting the attorney for any offense at all. U.S. v. McGovern, 822 F.2d
739, 743.


C.A.9


C.A.9, 2003. Cit. in sup. Seamen sued fishing company for alleged violation of fishing contract after questions arose
regarding bonuses and contract validity. District court entered judgment for seamen. Affirming in part, reversing in part,
and remanding, this court held, inter alia, that contract was not illusory despite fishing company's retention of discretion
over how to rate seamen's performances and its oral, rather than written, explanation of procedure for awarding bonuses.
Flores v. American Seafoods Co., 335 F.3d 904, 914.


C.A.9, 1995. Cit. in disc. After a criminal defendant who had been released on bail disappeared and remained at large,
the government moved for judgment on default against defendant and his family, as sureties, in the amount of the
bond. District court granted the government's motion. This court reversed and remanded, holding that the sureties'
representation to the court that they had not understood their obligations under the bond, supported by the Spanish-
speaking sureties' language problem, their ignorance of the law, the many deficiencies in the bond documents, the failure
to provide required information reflecting the sureties' ability to pay, the gross disparity between the sureties' revealed
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income and assets and the obligation they assumed, and the failure to inform them of the risks, justified further inquiry
to determine whether the sureties were entitled to relief because of unilateral mistake. U.S. v. Figuerola, 58 F.3d 502, 503.


C.A.9, 1987. Cit. in disc. A pension plan administrator sought rescission of a settlement agreement with an employer.
The district court granted summary judgment to the employer. Reversing, this court held that the parties had reached a
valid accord and satisfaction of a bona fide dispute as to the amount of interest owed, and that rescission was appropriate
if a reasonable trier of fact could find that the employer should have known of the administrator's unilateral mistake,
reasoning that the law provides for rescission when a party knew of its adversary's mistake and then concealed it to its
own advantage. Bldg. Serv. Emp. Pension Tr. v. Amer. Bldg. Maint., 828 F.2d 576, 578.


C.A.9, 1986. Cit. in sup. A trustee in bankruptcy sold the redemption rights to certain foreclosed property to a secured
creditor who believed that he would receive clear title. The purchaser sued the trustee for breach of fiduciary duty in
not informing him that he had purchased only the redemption rights to the property. The bankruptcy court granted the
trustee's motion for summary judgment, finding that the trustee had intended to sell only the redemption rights and that
the sale of clear title was impossible to consummate through no fault of the parties. The federal district court affirmed.
Reversing and remanding, this court held that there were issues of fact as to whether the purchaser's mistake regarding
the status of the property's title defeated the formation of the sales contract, whether it would be unconscionable to hold
the purchaser to the contract, and whether the contract was for the sale of clear title or redemption rights. In re Rigden,
795 F.2d 727, 734.


C.A.10


C.A.10, 2012. Subsec. (a) quot. in sup. Borrower sued lender for alleged violations of the Truth in Lending Act (TILA),
claiming that lender failed to make required disclosures in a residential loan refinancing agreement executed by the
parties, and that, as a result, she was entitled to rescission. This court affirmed the district court's order dismissing
borrower's claims, holding that she failed to timely exercise her right of rescission within the applicable three-year time
bar specified by TILA. In rejecting borrower's argument that her written notice of rescission to lender was all that she was
required to do under TILA in order to invoke her right to rescission, this court found no basis to conclude that a TILA
rescission remedy differed in any material respect from the general form of rescission available in various analogous
traditional contexts—for example, where a mistake of one party as to a basic assumption on which the contract was made
could, under certain circumstances, render the contract voidable. Rosenfield v. HSBC Bank, USA, 681 F.3d 1172, 1184.


C.A.10, 2004. Cit. in disc. Parents of student who was fatally shot during Columbine High School tragedy sued the two
shooters' parents. After misinterpreting a statement made by intermediary attorney who was relaying communications
between defendants and two separate groups of Columbine plaintiffs, parents settled their case. District court ruled
that parents, through counsel, had entered binding agreement to settle suit. This court affirmed, holding that parents
could not rely on intermediary attorney's statement to conclude that other group of plaintiffs had changed their position.
Unilateral mistake did not apply to void contract, since defendants were innocently contracting parties, were not party
to discussions between two groups of plaintiffs, and had no way of knowing about miscommunication concerning other
plaintiff group's participation when settlement contract was formed. Shoels v. Klebold, 375 F.3d 1054, 1068, cert. denied
543 U.S. 1147, 125 S.Ct. 1302, 161 L.Ed.2d 108 (2005).


C.A.10, 1983. Cit. in sup., com. (d) cit. in sup., and illus. 7 cit. in sup. A general contractor brought an action against
the electrical subcontractor that had submitted the lowest bid for electrical work on a building contract and then failed
to perform the required work. The trial court ruled in favor of the general contractor, and the subcontractor appealed.
This court affirmed, ruling that promissory estoppel barred the subcontractor from withdrawing its bid because the
general contractor had relied on the bid in signing the general contract prior to receiving any notice of problems with
the subcontractor's bid. Therefore, the court held, the subcontractor was liable for damages suffered by the general
contractor in obtaining substitute performance. John Price Associates, Inc. v. Warner Elec., Inc., 723 F.2d 755, 758.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995142456&pubNum=0000506&originatingDoc=Ib0b85e78da5e11e2aa340000837bc6dd&refType=RP&fi=co_pp_sp_506_503&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_503

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987116191&pubNum=0000350&originatingDoc=Ib0b85e78da5e11e2aa340000837bc6dd&refType=RP&fi=co_pp_sp_350_578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_578

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986138284&pubNum=0000350&originatingDoc=Ib0b85e78da5e11e2aa340000837bc6dd&refType=RP&fi=co_pp_sp_350_734&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_734

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986138284&pubNum=0000350&originatingDoc=Ib0b85e78da5e11e2aa340000837bc6dd&refType=RP&fi=co_pp_sp_350_734&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_734

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027871060&pubNum=0000506&originatingDoc=Ib0b85e78da5e11e2aa340000837bc6dd&refType=RP&fi=co_pp_sp_506_1184&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1184

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004738458&pubNum=0000506&originatingDoc=Ib0b85e78da5e11e2aa340000837bc6dd&refType=RP&fi=co_pp_sp_506_1068&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1068

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005601272&pubNum=0000708&originatingDoc=Ib0b85e78da5e11e2aa340000837bc6dd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984100070&pubNum=0000350&originatingDoc=Ib0b85e78da5e11e2aa340000837bc6dd&refType=RP&fi=co_pp_sp_350_758&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_758





§ 153When Mistake of One Party Makes a Contract Voidable, Restatement (Second) of...


 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 15


C.A.11


C.A.11, 1990. Cit. in sup. A defendant cooperated with Drug Enforcement Administration agents in exchange for
immunity from prosecution for three cocaine smuggling ventures. His attorney drafted a letter to an assistant U.S.
attorney stating that, in return for the defendant's assistance in disclosing the three operations taking place from 1981
to 1985, the government would not prosecute the defendant for his participation. The assistant U.S. attorney signed the
agreement and returned it to the defendant's attorney. Three weeks later, the defendant's attorney sent the assistant U.S.
attorney a letter stating that the original agreement contained a typographical error because the defendant was to have
received immunity from prosecution for offenses committed between 1981 and 1986, rather than 1981 through 1985.
The defendant was subsequently prosecuted and convicted in the district court for cocaine-related offenses committed
in 1986. Agreeing that the second letter constituted a unilateral attempt by the defendant's attorney to modify the terms
of the agreement, this court affirmed the district court's conclusion that the extent of immunity afforded the defendant
was stated unambiguously in the original letter and that reformation was not warranted because there was no mutual
mistake as to the intended scope of the agreement. U.S. v. Weaver, 905 F.2d 1466, 1472, cert. denied _ U.S. _, 111 S.Ct.
972, 112 L.Ed.2d 1058 (1991).


C.A.D.C.


C.A.D.C.2001. Cit. in sup., cit. in ftn. Airline passengers filed suit against airline to recover for lost luggage. The district
court granted airline summary judgment. Affirming, this court held, inter alia, that passengers' endorsing and depositing
checks from airline constituted an accord and satisfaction, which was not subject to rescission on ground of mistake or
misrepresentation based on airline's estimated, rather than actual, liability, calculated by weight of passengers' luggage.
Curtin v. United Airlines, Inc., 275 F.3d 88, 96.


C.A.D.C.1996. Adopted in case cit. in disc. Subcontractor on project to replace PCB-laced electrical transformers sued
contractor for breach of contract. Because the original subcontract expired four months after execution, subcontractor
argued that each of 52 subsequent purchase orders constituted a separate contract for which total payment in the
amount of $230,000 was due. The district court, believing that a purchase order could not constitute a contract,
allowed subcontractor to amend its complaint to state a claim for unjust enrichment, then entered judgment awarding
subcontractor $105,000 under that theory. Vacating and remanding, this court held that the lower court erred in
determining that a purchase order, as a matter of law, could never give rise to contractual liability, and also in permitting
subcontractor to add its claim for unjust enrichment. In addition, the court noted that not every misunderstanding
between the parties would provide contractor with a defense to breach of contract. U.S. ex rel. Modern Elec. v. Ideal
Elec. Sec. Co., 81 F.3d 240, 245.


C.A.D.C.1982. Cit. in ftn. to conc. and diss. op. Parties who unsuccessfully challenged a decision of the Secretary of
the Interior to conduct lease sales of a portion of Alaska's continental shelf brought an action for attorney fees and
costs. The district court awarded attorney fees to the plaintiffs, and the defendants appealed. This court held that the
plaintiffs' litigation was not so exceptional and such a contribution to the statutory goals of the underlying statutes that
an attorney fee award would be appropriate. The court further held that by requesting the opportunity to litigate the
merits of the attorney fee issues and by their proceeding to do so, plaintiffs consented to a rescission of a settlement
contract reached with the Justice Department prior to the suit. Judgment reversed. A concurring and dissenting justice
stated that a settlement agreement was a contract which, like any other contract, could not be unilaterally rescinded, even
by the government. This judge, like the majority, was unconvinced by the government's contention that it disavowed
the settlement agreement because the Assistant Attorney General allegedly was mistaken in his belief that the Interior
Department had been consulted and had concurred with the agreement. Under contract law, according to this judge,
a unilateral mistake of fact did not under these circumstances render an agreement unenforceable or invalid. Thus
the government's argument lacked merit. This judge, unlike the majority, was also unconvinced by the government's
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argument that if it rescinded the settlement agreement, it did so with the plaintiffs' consent and that therefore there was
no longer any agreement to enforce. The concurring and dissenting judge concluded that the plaintiffs were effectively
forced into the position they took by the actions of the government and the lower court, and that this involuntary decision
did not constitute a consent to rescission. Village of Kaktovik v. Watt, 689 F.2d 222, 235.


C.A.Fed.


C.A.Fed.2002. Quot. in conc. and diss. op. After Department of Housing and Urban Development (HUD) terminated
property maintenance agreement for default, contractor appealed to HUD Board of Contract Appeals. Board sustained
termination decision and held that contract was required to repay outstanding balance on advanced payments received
from HUD. Affirming, this court held, inter alia, that HUD contracting officer did not have authority to authorize
liquidated-damages provision in agreement that allowed contractor to pay back its advance-payments indebtedness by
purchasing equipment for contract performance. The concurring and dissenting opinion argued that contractor should
not bear burden of HUD's drafting mistake by having to repay advance payments that were fully liquidated in accordance
with agreement. Johnson Management Group CFC, Inc. v. Martinez, 308 F.3d 1245, 1260.


Ct.Int'l Trade


Ct.Int'l Trade, 2005. Quot. in disc. Importer of palm-fatty-acids distillate complained that United States Bureau of
Customs, with which it had filed a stipulated judgment, later entered as a final judgment, regarding the tariff classification
of its imports, was not complying with the judgment. Denying government's motion for relief from judgment, this court
held, inter alia, that the stipulated judgment was an enforceable agreement governed by contract law. Any unilateral
mistake on the part of Bureau was not remedial because there was no showing of unconscionable behavior by importer
or any reason that importer should have known of the mistake; instead, the record showed that Bureau approved the
final language of the judgment. Church & Dwight Co., Inc. v. U.S., 362 F.Supp.2d 1360, 1364.


U.S.Cl.Ct.


U.S.Cl.Ct.1992. Cit. and quot. in disc. IRS held a public sale of property. The sale documents contained clear disclaimers
as to title validity, and stated that owner's interest in the property would be sold subject to prior encumbrances. Plaintiffs,
who successfully bid for the property, did not read the sale terms and assumed that they were buying the property free
and clear. Instead of a deed, plaintiffs received a certificate of sale that provided a 180-day tax redemption period. During
that time, a senior lienholder foreclosed on the property, and plaintiffs later sued IRS when it denied their request for
refund of purchase price. This court entered judgment for United States, holding, inter alia, that plaintiffs could not
recover because of their unilateral mistake regarding the property's free and clear status. If any mistake was made, it was
that plaintiffs did not read the sale documents, which clearly allocated the risk to buyer. Meek v. U.S., 26 Cl.Ct. 1357,
1362, affirmed 6 F.3d 788 (Fed.Cir.1993).


U.S.Cl.Ct.1988. Quot. in sup. A not-for-profit cooperative association of rural electric systems made an $8 million
debt service payment to a government lending agency on behalf of one of its member cooperatives in reliance on an
agreement with the Rural Electrification Administration (REA) that it would provide a lien accommodation in favor
of the association to secure a $53 million loan to the member. The REA refused to secure the smaller loan, asserting
that the lien accommodation was predicated on the member's obtaining approval for a loan from the association in
the full amount, and that this condition had not been met because the necessary state regulatory agency's borrowing
approval had not been obtained. The association sued the government for restitution of the $8 million, alleging breach of
contract by the REA and, alternatively, seeking rescission and restitution. This court granted the defendant's motion for
summary judgment, holding that the failure of conditions precedent released the REA from any contractual obligations,
and that there was no evidence to support the claim for relief on a theory of mutual mistake. The court found that the
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member's withdrawal of its petition to seek regulatory approval of the full loan amount occurred only after its failure to
obtain approval by the required date; therefore there was no mutual mistake as to any basic assumptions at the time of
contracting. National Rural Util. Co-op. Finance Corp. v. U.S., 14 Cl.Ct. 130, 141.


U.S.Cl.Ct.1986. Quot. in disc., cit. in disc. A company sought reformation of a fixed-price contract with the federal
government on the grounds that the company had mistakenly omitted the escalation costs of purchased materials from
the final agreement. This court found for the defendant, holding that the government had had no reason to know of the
plaintiff's mistake. The court reasoned that a unilateral mistake was grounds for reformation only when the party seeking
reformation did not bear the risk, when the effect of the mistake would be unconscionable, or when the other party
had reason to know of the mistake. The court stated that in this case mutual mistake was not grounds for reformation
either since the government had clearly never intended the escalation costs to be included in the final agreement. Bowen-
McLaughlin-York Co. v. United States, 10 Cl.Ct. 223, 224, 227.


Ct.Fed.Cl.


Ct.Fed.Cl.2016. Cit. in sup. Financial-services company, which provided a loan to assignee of a hospital lease to enable
it to construct a hospital for the U.S. Department of Veterans Affairs (VA), brought a breach-of-contract action against
the United States, after defendant terminated assignee's lease that secured the loan, alleging that defendant represented
in its contract with plaintiff and assignee that assignee's lease was in full force and effect and that no events had occurred
that would ripen into default. This court granted plaintiff's motion for partial judgment on the pleadings, holding that
defendant breached the contract's express warranties. Citing Restatement Second of Contracts §§ 152 and 153, the court
rejected defendant's affirmative defense that both defendant and plaintiff were mistaken that assignee's lease was obtained
fairly and not through fraud, and explained that the contract allocated to defendant the risk that assignee's misconduct
invalidated the lease. Ameriserv Trust v. United States, 125 Fed.Cl. 733, 747.


Ct.Fed.Cl.2016. Quot. in sup. Housing authorities brought a breach-of-contract action against the United States, alleging
that defendant, through the U.S. Department of Housing and Urban Development, breached agreements regarding
plaintiffs' annual housing-assistance-payment subsidies by calculating plaintiffs' initial subsidy based on plaintiffs'
previous year's eligibility, rather than the prorated amount they had received, and that that breach led to breaches in each
subsequent year. This court granted plaintiffs' motion for summary judgment, holding that defendant failed to establish
the elements of a unilateral mistake. Citing Restatement Second of Contracts § 153, the court explained that defendant
failed to establish, among other things, that plaintiffs had reason to know of defendant's mistake or that plaintiffs caused
the alleged mistake in the drafting of the agreements. Housing Authority of the County of Santa Clara v. United States,
125 Fed.Cl. 557, 566, 567.


Ct.Fed.Cl.2006. Quot. in sup. Government contractor sued the United States, seeking reformation of its contract to
manage libraries on five Air Force bases, on the ground that it made a unilateral mistake in preparing its bid by
erroneously omitting the amount of an employee's salary. Granting summary judgment for contractor, this court ordered
reformation of the contract to reflect the correct bid, holding that plaintiff established the five requisite elements of a
unilateral mistake by showing that the mistake occurred prior to the award of the contract, the mistake was clerical in
nature, the government should have known of the mistake, the government did not request verification, and the correct
amount of the bid had been determined. Information Intern. Associates, Inc. v. U.S., 74 Fed.Cl. 192, 193.


Ct.Fed.Cl.2006. Cit. in case cit. in disc. Jet-fuel provider sued United States, alleging that defendant's prices, as provided
for in its fuel-supply contracts, were illegally based on economic-price-adjustment clauses that were not tied to plaintiff's
own established prices, and that defendant failed to pay fair market value for fuel. Granting defendant's motion to
dismiss, this court held, inter alia, that plaintiff did not state a claim for either unilateral or mutual mistake, in part
because, as sophisticated parties that chose a mechanism on which to base price adjustments, the parties each assumed
the risk that the measure would not reflect exactly what they had hoped, and any erroneous prediction regarding the
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effect of the mechanism did not constitute a mistake but an error in judgment, or a case of a party treating its limited
knowledge as sufficient. La Gloria Oil and Gas Co. v. U.S., 72 Fed.Cl. 544, 575.


Ct.Fed.Cl.2003. Quot. in sup. Patent holder sued government for patent infringement after Air Force participated
with government contractor on research project involving use of patented mesh-net beach-restoration device. Granting
defendant summary judgment, this court held, inter alia, that plain language of prior settlement agreement between
patentee and contractor released government from liability, notwithstanding plaintiff's mistaken belief that settlement
agreement did not release government under Florida statute applicable to joint tortfeasors. Parker Beach Restoration,
Inc. v. U.S., 58 Fed.Cl. 126, 131.


Ct.Fed.Cl.2000. Cit. in case cit. in ftn., quot. in ftn. Taxpayer sued the government based on alleged agreement that IRS
would release a federal tax lien on his property if he converted his Chapter 11 bankruptcy to a Chapter 7 proceeding,
received a discharge from his bankruptcy, and paid $30,000 to the IRS. This court entered judgment for defendant,
holding that no contract was formed. Had a contract been formed, any agreement would have been voidable due to
plaintiff's material misrepresentation about whether the property would be sold and defendant's unilateral mistake in
believing that plaintiff would keep the property, which led IRS to estimate the value of plaintiff's house instead of waiting
for its sale. Buesing v. United States, 47 Fed.Cl. 621, 638.


Ct.Fed.Cl.1999. Cit. generally in disc., quot. in disc. Taxpayer sued United States for breach of an alleged settlement
agreement releasing an IRS lien on taxpayer's property in exchange for a payment of $30,000 to the IRS. Government
argued that any contract that was formed was voidable because of a unilateral mistake or material misrepresentation as
to the property's equity value; taxpayer contended that government was bound to the agreement under the doctrine of
equitable estoppel. Denying government's motion and taxpayer's cross-motion for summary judgment, the court held,
inter alia, that genuine issues of material fact existed regarding IRS agent's understanding of the equity value of taxpayer's
real property, agent's interpretation of plaintiff's intent to retain or sell the property, and the impact of those issues on
agent's determinations for settlement-negotiation purposes. Buesing v. U.S., 42 Fed.Cl. 679, 694, 696.


Ct.Fed.Cl.1997. Cit. in headnotes, cit. in case quot. in disc. Salvage company filed claim for the return of four helicopter
transmissions that were inadvertently left in large storage containers that company bought at an auction held by
the Defense Reutilization and Marketing Office (DRMO). Pursuant to a district court order, salvage company had
already turned the transmissions over to the DRMO, but sought their return after the district court's judgment was
reversed. Granting government's motion to dismiss, this court held that it lacked subject matter jurisdiction over the
dispute because salvage company failed to comply with the requirements of the Contract Disputes Act and that, even if
jurisdiction did exist, the sales contract between the DRMO and salvage company, which did not contemplate the sale
of the containers' contents, would be void for unilateral mistake. J & E Salvage Co. v. U.S., 37 Fed.Cl. 256, 258, 265,
affirmed 152 F.3d 945 (Fed.Cir.1998).


Ct.Fed.Cl.1997. Cit. in disc., quot. in ftn. Individuals who bought residential real estate from Department of Housing
and Urban Development sued government, alleging breach of contract and breach of warranty or, alternatively, mutual
mistake after they discovered that there was no working well on the premises. Granting defendant's motion for summary
judgment, the court held that a utility agreement, which made mention of the well and septic system, was not a part of
the sales contract; that, because plaintiffs accepted the property in as-is condition, the absence of a working well did not
constitute a breach of contract; that defendant did not commit breach of warranty; and that plaintiffs could not rescind
the contract for mutual mistake where they failed to establish that the existence of the well was a material part of the
bargain or that its absence had a material effect on the transaction, or that they did not bear the risk of mistake. Knieper
v. U.S., 38 Fed.Cl. 128, 139.


Ct.Fed.Cl.1997. Cit. in headnotes, quot. in case quot. in disc. Husband and wife who bought residential real estate from
Department of Housing and Urban Development sued government for breach of contract after they discovered that the
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ground water at the property was contaminated and undrinkable. Defendant moved for summary judgment. Granting
the motion, the court held, in part, that, because the purchase agreement expressly disclaimed any representations
or warranties concerning the condition of the property, plaintiffs could not recover under a theory of contractual
misrepresentation, nor could they recover under a theory of unilateral mistake, since, among other things, the quality
of the well water was not a basic assumption upon which the parties made the sales contract. Nematollahi v. U.S., 38
Fed.Cl. 224, 225, 234.


Ct.Fed.Cl.1996. Quot. in case quot. in disc. Army mechanic who invented and patented a device called a ram-air inflatable
decelerator sought to enforce a finding by the Commissioner of Patents that he, not the government, owned the invention.
Inventor, believing he was the rightful owner, nevertheless granted government an express license while an administrative
Determination of Invention Rights was pending; therefore, he simultaneously executed, with the help of the Army's chief
patent counsel, a Memorandum for Record stating that in the event the government was found to have no license rights,
the express license could be canceled. Government moved for summary judgment arguing, among other things, that
counsel had no authority to bind it to the Memorandum. Granting the motion, the court held that counsel lacked actual
authority to bind government and, since inventor bore the risk of mistake as to counsel's authority, he could not void
the express license. Zacharin v. U.S., 34 Fed.Cl. 609, 617, 618.


Ct.Fed.Cl.1995. Quot. in case cit. in sup., com. (b) quot. in ftn. High bidder at an auction of surplus government real
estate brought a breach-of-contract action against the United States for rescission of the purchase contract, alleging that
his belief that the property's tenant had a prompt payment history was a material mistake of fact concerning a basic
assumption of the bargain. Granting in part defendant's motion to dismiss, the court held, inter alia, that plaintiff failed
to state a claim for rescission based on a mistake of fact, whether unilateral or mutual, since the promptness of tenant's
rent payments was not a basic assumption of the contract and plaintiff bore the risk of the alleged mistake. Morris v.
U.S., 33 Fed.Cl. 733, 747.


D.Ariz.


D.Ariz.2005. Cit. in disc., quot. in ftn. Automobile lessees who refused to pay excess-mileage charge demanded by lessor
because “N/A” appeared in mileage-limitation section of lease they had signed sued lessor for, in part, breach of contract,
after lessor unilaterally altered lease to add a 15,000-mile limitation. Granting summary judgment to lessees for liability
on breach-of-contract claim, subject to further consideration of lessor's reformation counterclaim, this court held, inter
alia, that, because lessor both affirmed lease as signed and lost by delay and other inequitable conduct any right of
avoidance from unilateral mistake in tendering lease without mileage limitation, lease as signed was binding and was not
avoidable by lessor. Howell v. Midway Holdings, Inc., 362 F.Supp.2d 1158, 1161.


D.Ariz.2005. Cit. in ftn. Defense-systems company sued federal government seeking refund of overpaid excise taxes,
plus interest, and was issued the refund after signing a stipulation dismissing its suit. Government later sued company,
alleging that the interest refunded was overstated and sought to recover the amount of this overpayment, plus interest.
Granting company's motion for summary judgment, this court held, inter alia, that the agreement to settle the excise-tax
case was an enforceable contract that was not voidable due to unilateral mistake; here, government, which was the party
with experience in calculating interest on tax refunds, calculated the amount to be paid using no input from company,
and was the only party in a position to know if a mistake were made—thus, it bore the risk of mistake. U.S. v. Talley
Defense Systems, Inc., 393 F.Supp.2d 964, 972.


D.Ariz.1991. Quot. in case quot. in disc. A government witness who negotiated a non-prosecution agreement granting
him use and transactional immunity in exchange for his testimony moved to dismiss subsequent indictments of
conspiracy, money laundering, currency structuring, and making false statements on treasury forms. The government
moved to rescind the agreement, arguing in part that it was under a unilateral mistaken impression of fact when it entered
into the nonprosecution agreement, and that it therefore could rescind it. Denying the government's motion in part, this
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court held, inter alia, that initial misstatements made by the witness pertaining to certain bribery payments neither made
enforcement of the agreement unconscionable nor involved an essential element of the contract, since the witness had
only misled the government as to the scope of the bribery, not as to the fact of whether the indicted Navajo Nation
official had been bribed. U.S. v. Brown, 763 F.Supp. 1518, 1526, affirmed 979 F.2d 1380 (9th Cir.1992).


E.D.Cal.


E.D.Cal.2005. Quot. in part in sup. Chapter 7 debtor brought adversary proceeding against bank for its prepetition
setoff of the balances in debtor's accounts against an outstanding judgment that debtor owed to bank. The bankruptcy
court dismissed the complaint. Affirming, this court held, inter alia, that bank's setoff was justified by the plain terms
of a binding contract; when debtor opened a new account with bank, he signed a contract that included a paragraph
granting bank a right to such a set off, and debtor could not invalidate this contract on the ground that he was mistaken
as to the value of the consideration he offered, because there was no evidence that bank knew debtor was mistaken as to
a basic assumption upon which he made the contract. Campos v. Wells Fargo Bank, N.A., 345 B.R. 678, 682.


N.D.Cal.


N.D.Cal.2014. Cit. in disc. Shareholder representative for corporation filed an interpleader action against liquidation
trustee for investment fund and shareholder of fund, seeking to determine the ownership of a warrant for the purchase of
common stock in corporation. After a bench trial, the bankruptcy court recommended that an agreement between fund
and shareholder be reformed to reflect their intent that fund convey all unexpired warrants, including the warrant at issue,
to shareholder, even though the warrant was not specifically listed in the agreement. This court accepted the bankruptcy
court's determination that trustee was not entitled to the proceeds of the warrant, holding that reformation of the parties'
agreement was appropriate under the Restatement Second of Contracts even though the agreement purported to allocate
the risk of mistake to one contracting party, because the parties agreed that the agreement failed to accurately capture
their intent, and clear and convincing evidence supported that conclusion. Thomas v. Del Biaggio, 527 B.R. 33, 46, 47


D.Colo.


D.Colo.2015. Quot. in sup. Licensor of "performance bedding" products brought an action against holder of patents
for performance sheets, seeking declaratory judgment that it did not infringe on defendant's patents and that those
patents were invalid; defendant subsequently transmitted a covenant not to sue plaintiff for infringement. This court
granted defendant's motion to dismiss for lack of subject-matter jurisdiction, holding that defendant's covenant not
to sue eliminated the "case of actual controversy" requirement for jurisdiction. The court rejected plaintiff's argument
that the covenant was inadmissible because it was all but illusory given that defendant hinged its promise on plaintiff's
representations and plaintiff was not prepared to have defendant rely on those representations. Citing Restatement
Second of Contracts § 153, the court explained that, by this lawsuit, defendant became aware of plaintiff's intentions and
it did not retract its covenant, and, consequently, it could not void or renounce the covenant based on mistake. Cocona,
Inc. v. Sheex, Inc., 92 F.Supp.3d 1032, 1036.


D.Conn.


D.Conn.2009. Quot. in sup. Buyers of a weekend home that they mistakenly believed to be fully contained within the
boundaries of its plot sued seller, seeking rescission of the transaction after learning that a corner of the house and the
septic system were located beyond the rear boundary of the property. Granting in part plaintiffs' motion for summary
judgment, this court concluded that this case was “tailor-made” for application of the equitable remedy of rescission, and
held, inter alia, that, because seller made unambiguous, affirmative representations as part of the transaction documents,
and it was uncontested that the property did not comport with those representations, seller breached the parties' contract,
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and Connecticut law clearly allowed rescission as a remedy for breach of contract. Furthermore, the court noted that
the concept of mutual mistake supported rescission of the contract, since a mutual mistake by the parties to the contract
rendered the agreement voidable; here, plaintiffs were entitled to rescind the contract, even accepting seller's denial of
knowledge of the boundary, because seller represented something she did not know to be true and buyers relied on that
misrepresentation. Petrucelli v. Palmer, 596 F.Supp.2d 347, 369.


D.Conn.1990. Quot. but dist. A borrower refused to repay two bank loans on the ground that the purported loans were
not loans at all, but an agreed compensation package that was part of a larger business relationship between her and the
bank. The bank sued her to recover its funds. Granting the plaintiff's motion for summary judgment, the court held that
the defendant was not entitled to reformation of the loan agreement under the doctrine of unilateral mistake, because
there was no genuine issue as to any fact that would make the defendant's mistaken belief that she had no obligation to
repay the loans a reasonable belief. Banque Paribas v. Dana, 755 F.Supp. 523, 527, affirmed 940 F.2d 649 (2d Cir.1991).


D.D.C.


D.D.C.2011. Cit. in sup., quot. in case quot. in sup. Consultants sued airline that hired them to facilitate renegotiation of
its aircraft lease agreement with lessor, alleging breach of the parties' consulting contract, unjust enrichment, and fraud.
Granting summary judgment for airline, this court held that consultants failed to state a claim for unjust enrichment. The
court rejected consultants' argument that the consulting contract was invalid because it was void for unilateral mistake,
holding that consultants produced no evidence to suggest that they did not bear the risk of mistake; even if consultants
could claim a unilateral mistake, the contract would be voidable, not void, and consultants affirmed the consulting
contract and foreclosed their opportunity to invalidate it by attempting to fulfill it long after they learned of the existence
and the severity of the dispute. Sununu v. Philippine Airlines, Inc., 792 F.Supp.2d 39, 55, 56.


D.D.C.1999. Cit. in headnote, quot. in case quot. in disc. An airline pilots association sued to enforce the terms contained
in an employer's retirement plan regarding the pilots' disability benefits. This court denied the parties' motions for
summary judgment, holding, inter alia, that the plan's language was unambiguous and that there were fact issues
regarding the association's intent during the negotiation of the plan. The court stated that it could not reform the plan
under the doctrine of unilateral mistake because there were no allegations of fraud or a mutual mistake of fact. Air Line
Pilots Association v. Shuttle, Inc., 55 F.Supp.2d 47, 54.


M.D.Fla.


M.D.Fla.1994. Cit. in headnotes and sup. A shipowner sued a vessel without disclosing a promise in a letter of
undertaking not to rearrest the vessel in further pursuit of claims for relief arising from the parties' collision. When
the existence of the letter of undertaking was later revealed, a court quashed its arrest warrant and directed defendant
to submit a statement of damages. This court granted defendant's motion for entry of judgment, holding, inter alia,
that plaintiff was equitably estopped from raising any legal defenses to the order quashing the arrest warrant due to its
silence in pursuing the arrest warrant. Plaintiff's dilemma stemmed from its sole mistake regarding a basic assumption
on which the undertaking was made, i.e., the timeliness of its South African counterclaim, and plaintiff's failure to raise
the contract issues in a timely manner made it reasonable to assign to plaintiff the risk of its own error. Coastal Barge
Corp. v. M/V Maritime Prosperity, 901 F.Supp. 325, 325, 328.


S.D.Fla.


S.D.Fla.2006. Cit. in case cit. in sup. Former employer sought an injunction against its former employee, in part to
enforce a noncompetition clause contained in a benefits-package agreement, after employee voluntarily retired from
plaintiff's employ and soon thereafter began employment with plaintiff's competitor. Denying the motion, this court
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held, inter alia, that defendant set out a valid defense to enforcement of the clause based on unilateral mistake because he
asserted that he signed the agreement under the mistaken notion that it would not have any impact on his ability to seek
outside employment, a mistake that concerned a basic assumption of the agreement, and he showed that plaintiff knew
or should have known that defendant was mistaken as to the terms of the agreement based on evidence that, among
other things, plaintiff never provided defendant with the complete agreement that contained the noncompete clause. Oce
North America, Inc. v. Caputo, 416 F.Supp.2d 1321, 1326.


D.Hawaii Bkrtcy.Ct.


D.Hawaii Bkrtcy.Ct.2015. Quot. in ftn. Chapter 13 debtor/mortgage borrower, who claimed to have been deceived by
a scheme in which a third party sent a fraudulent check to mortgage lender in exchange for a payment from borrower,
brought an adversary proceeding against lender, seeking, among other things, a determination that lender's purported
lien on borrower's property was not valid, because lender had released the mortgage based on the check despite the fact
that the check never cleared. Granting summary judgment for lender, this court held that the state land-court statute was
the proper framework to analyze the dispute, rather than contract law, because debtor did not make an offer to lender
by having the third party send lender a fraudulent check, and lender did not accept that offer by releasing the mortgage.
The court noted that, according to the Restatement Second of Contracts, the principles on which the parties relied—
mistake and fraudulent inducement—only applied to contract formation. In re Tyrell, 528 B.R. 790, 796.


N.D.Ill.


N.D.Ill.2003. Cit. in ftn. Bank sought enforcement of Chapter 11 debtor-airline's § 1110(a) election as to three of its
aircraft by requiring immediate payment of administrative expenses under financing agreements after debtor failed
to cure prepetition defaults. Debtor moved to vacate order approving its election as to aircraft in question, claiming
that election was due to honest error. This court granted debtor's motion to vacate, holding, inter alia, that where
debtor mistakenly made election, court would relieve debtor of its obligation to make multimillion-dollar administrative-
expense payment, subject to payment of attorney fees and costs incurred by bank. In re UAL Corp., 299 B.R. 509, 520,
affirmed 411 F.3d 818 (7th Cir.2005).


N.D.Ill.Bkrtcy.Ct.


N.D.Ill.Bkrtcy.Ct.1993. Cit. in disc. Multiple-peril insurer sought a declaration that no coverage existed at the time fire
destroyed bankruptcy debtor's building, alleging lapse of the applicable policy for nonpayment of premium. Entering
judgment for debtor, this court held that insurer had accepted a counteroffer to reinstate the policy by negotiating
debtor's nonconforming check tendered after insurer had sent a notice of impending policy cancellation for nonpayment,
which was, said the court, an offer to continue coverage. In re Mount Calvary Baptist Church, 162 B.R. 181, 188.


N.D. Iowa


N.D. Iowa, 2006. Cit. in ftn., com. (a) cit. in disc. United States, through its Farm Service Agency (FSA) sought, among
other things, declaratory relief regarding the validity of the FSA's lien on a certain parcel of farmers' property. Entering
judgment for the United States, this court held that the FSA had a valid mortgage against the property. The court noted
that, although farmers were undoubtedly mistaken in believing that the FSA's lien did not extend to this parcel, this was
a unilateral mistake on their part, and because farmers failed to show that the FSA's farm loan manager misled them in
any way so as to establish fraud, misrepresentation, or other misconduct justifying reformation or rescission, the court
had no choice but to find that the lien was valid. U.S. v. Schilling, 454 F.Supp.2d 831, 837, 839.
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S.D.Iowa


S.D.Iowa, 2005. Cit. in case cit. in disc.,cit. and quot. in disc., com. (a) cit. in disc. Real-estate company sued competitor
for, in part, breach of the implied covenant of good faith and fair dealing after defendant's proposed launch of a new
office-exclusive marketing program allegedly threatened to breach a sublicense between the parties. This court granted
plaintiff's motion to enforce settlement agreement, holding, inter alia, that defendant failed to show any basis in equity
to rescind this agreement. Because plaintiff did not know, and had no reason to know, that its failure to disclose to
defendant the fact that its president had made statements to an Internet news service about this litigation added to
defendant's mistaken assumption that plaintiff had made no further public statements, the agreement was not voidable
on grounds of unilateral mistake. Mid-America Real Estate Co. v. Iowa Realty, Inc., 385 F.Supp.2d 828, 837.


D.Kan.


D.Kan.2001. Quot. in sup. Former employee sued former employer for breach of contract with regard to severance
and release agreement. Employer counterclaimed, seeking reformation and rescission based on unilateral mistake in
agreement, which provided that employee was to receive over $350,000 more than employer intended. Denying both
parties summary judgment in light of factual issues regarding employee's knowledge of employer's mistake, the court
rejected employee's argument that she had no duty to disclose mistake to employer and that employer was barred from
relief because of its own negligence or fault in inserting incorrect provision in contract. Corcoran v. Supertel Hospitality
Management, Inc., 159 F.Supp.2d 1321, 1330.


E.D.Ky.


E.D.Ky.1989. Cit. in sup. A man bought a race horse at an auction. Subsequently, the buyer discovered that the horse
had a defect that might affect its racing qualities and sued the seller and the auctioneer for rescission. This court granted
the defendants summary judgment, rejecting the plaintiff's argument that the sales contract should be rescinded on the
basis of a unilateral mistake as to the horse's racing qualities. The court said that, since the sales contract expressly
disclaimed all warranties, the buyer assumed the risk that the horse would have a defect. Cohen v. North Ridge Farms,
Inc., 712 F.Supp. 1265, 1271.


W.D.Ky.


W.D.Ky.1988. Cit. and quot. in sup., subsecs. (a) and (b) cit. in sup. An employer that made a unilateral mistake as to
the material terms of an oral settlement entered into with the employees in a suit brought under the Federal Employers'
Liability Act to recover for exposure to asbestos at the employer's facilities demanded that the plaintiffs release an
asbestos manufacturer. The plaintiffs moved to compel settlement. The court granted the plaintiffs' motion to compel
settlement, holding that the defendant's unilateral mistake did not void the contract. The court reasoned that, since
enforcement of the contract was not unconscionable and the plaintiffs did not know of the defendant's mistake, the
contract was not voidable, even though the mistake related to a basic assumption of the agreement that had a material
effect on the agreed exchange of performances that was adverse to the defendant. Casey v. Illinois Cent. Gulf R. Co.,
687 F.Supp. 1112, 1114, 1115.


D.Mass.


D.Mass.2002. Quot. in disc., subsecs. (a) and (b) cit. in disc. Former employee brought an employment-discrimination
action against former employer and supervisor. The trial court entered judgment on a jury verdict awarding plaintiff
damages. Allowing plaintiff's motion to enforce a $25,000 settlement between her and supervisor, the court held, inter
alia, that supervisor could not void the settlement agreement because of his alleged unilateral mistake that employer
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would pay the $25,000, stating that supervisor bore the sole risk of the mistake. Horney v. Westfield Gage Co., 211
F.Supp.2d 291, 305.


D.Mass.2002. Cit. in disc. Buyer of technology for construction of processing plant for sodium hydroxide sued seller for
breach of contract, misrepresentation, and fraud. Buyer alleged that damages-limitation provisions in contract were the
result of mutual mistake. This court granted seller's motion for summary judgment, rejecting buyer's claim for mutual
mistake. Plaintiff made no allegation that either seller or its subsidiary was mistaken as to the performance of the plant
construction. Mistry Prabhudas Manji Eng. Pvt. Ltd v. Raytheon Engineers & Constructors, Inc., 213 F.Supp.2d 20, 28.


D.Mass.1999. Cit. in cases cit. in disc. §§ 152-154 and §§ 151-153 (citing §§ 293-295, T.D. No. 10, 1975, which are now
§§ 151-153 of the Official Draft). Gasoline station owner that had obtained a state-court judgment against construction
company after company's installation of a leaking gasoline-dispensing system caused ground contamination brought
suit, as company's assignee, against company's liability insurer, seeking coverage. Denying plaintiff's motion for partial
summary judgment, the court held, inter alia, that a genuine issue of material fact existed as to whether the inclusion in
the insurance policies of two irreconcilable pollution exclusions was a mutual mistake, so as to permit reformation of
the policies. John Beaudette, Inc. v. Sentry Ins., 94 F.Supp.2d 77, 144.


D.Mass.1997. Cit. in headnote, quot. in sup. A worker who sustained burns from a malfunctioning boiler brought a
products liability action against the boiler's manufacturer. After learning that plaintiff's complaint was untimely filed
under the applicable statute of limitations because plaintiff's injury had occurred two days prior to the date originally
alleged in the complaint, defendant's counsel refused to sign the petition for approval of the parties' oral settlement
agreement. Denying plaintiff's motion to enforce the settlement, the court held, inter alia, that any settlement agreement
entered into by the parties was voidable by defendant under the doctrine of mutual mistake. The court also held that, if
plaintiff's counsel came to know the correct date prior to the time of settlement, the agreement would be voidable under
the unilateral mistake doctrine. O'Rourke v. Jason Inc., 978 F.Supp. 41, 42, 48.


N.D.Miss.


N.D.Miss.1987. Cit. in disc. An employee who allegedly suffered an on-the-job injury sued his employer for workers'
compensation. The employer's insurer offered the plaintiff a full settlement before it learned that the workers'
compensation commission had issued a ruling in favor of the employer. The insurer withdrew the settlement offer when it
was notified of the ruling, and the employee brought this action against the insurer to enforce the settlement agreement.
This court granted the defendant's motion for summary judgment, holding that the parties' contract was voidable by the
insurer due to a unilateral mistake on the part of the insurer's attorney, for which he was not negligent, inattentive, or
involved in any misconduct. Morris v. Liberty Mut. Ins. Co., 659 F.Supp. 201, 205.


S.D.Miss.


S.D.Miss.1997. Cit. in headnote, cit. in disc. Corporation that incurred $1.9 million in legal fees while defending securities
fraud lawsuits brought against its officers and directors sued officers' and directors' liability insurer for the balance
due after insurer voluntarily paid corporation $1 million. Insurer filed a counterclaim seeking the return of the $1
million, arguing, among other things, that it paid that sum while under a mistake of fact as to the actual amount owed.
Granting corporation's motion to dismiss the counterclaim, the court held, in part, that insurer, which knew at the time of
payment that it lacked sufficient information from which to determine the precise amount it was obligated to reimburse
corporation, might have acted in conscious ignorance of the truth, but could not avoid the $1 million payment on the
basis of a mistake of fact. Mobile Telecommunication Tech. v. Aetna Cas., 962 F.Supp. 952, 953, 955.
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W.D.Mo.


W.D.Mo.2008. Cit. in case cit. in disc. After their home was destroyed by fire, homeowners sued insurer for failing to
pay their claim under a forced-place insurance policy that mortgage company had obtained on their home. Granting
summary judgment for defendant, this court held, inter alia, that, because there was a mutual mistake as to a basic
assumption of the policy between mortgage company and defendant—that the property was uninsured—plaintiffs
could not recover as third-party beneficiaries, since the policy was unenforceable. Herd v. American Sec. Ins. Co., 556
F.Supp.2d 992, 998.


D.N.J.


D.N.J.1994. Cit. in headnote, cit. in disc., quot. in ftn. Casino patron who achieved a royal flush while playing a
progressive slot machine but received only the secondary jackpot sued the casino to recover the primary jackpot, asserting
a cause of action for inadequate signage on theories of breach of contract and fraud, inter alia. Granting defendant's
motion for summary judgment, the court held that, even if it recognized a common law cause of action that was not
preempted by the Casino Control Act, plaintiff would not be entitled to recover the difference between the primary and
secondary jackpots. The court said that if the facts of the case were viewed in terms of “no meeting of the minds” or a
unilateral mistake, plaintiff would be permitted to void the contract and the parties would be returned to the status quo
ante; thus, plaintiff would obtain restitution in the amount of the five quarters he played in the slot machine and would
return to defendant the more than $1,000 it awarded him for realizing the secondary jackpot. Marcangelo v. Boardwalk
Regency Corp., 847 F.Supp. 1222, 1223, 1230.


D.N.J.1989. Cit. and quot. in disc., quot. in ftn. The plaintiff corporation's agreement to sell its financial services
subsidiary to the defendant included an agreement to indemnify the defendant against losses on certain nonperforming
loans made by the plaintiff's subsidiary. The plaintiff sued for clarification of a contractual term concerning the
entitlement of “realized tax benefits.” This court held that such language was not ambiguous so far as the defendant's
position was concerned, and that the language gave rise to a benefit for the defendant in the form of tax deductions for
operating losses. Armco Inc. v. Glenfed Financial Corp., 720 F.Supp. 1129, 1156.


D.N.M.


D.N.M.2009. Cit. and quot. in disc., cit. in cases cit. and quot. in disc., com. (a) and subsec. (b) cit. in disc., com. (c) cit. in
case quot. in disc. New Mexico city sued power authority that was an entity of the Colorado government, asserting, inter
alia, breach of an organic contract for the provision of wholesale electric power, after authority requested additional
bond issuances to help pay for a repowering project. Granting plaintiff's motion to amend the complaint to add a claim
for rescission, this court held that, under Colorado law, plaintiff's rescission claim for unilateral mistake would survive
a motion to dismiss and that amending to add such a theory would not be futile; thus, plaintiff sufficiently pled a claim
for rescission by alleging that it had been mistaken about the costs of the project, and defendant knew or had reason to
know of its mistake. The court noted that, while Colorado case law had mentioned unconscionability as an alternative
theory for rescission based on unilateral mistake, Colorado did not require unconscionability. City of Raton v. Arkansas
River Power Authority, 760 F.Supp.2d 1132, 1142-1144, 1153, 1156, 1157.


D.N.M.2008. Cit. in case quot. in sup. City, a subdivision of the state of New Mexico, brought various claims
against power authority/political subdivision of Colorado that city and six Colorado municipalities formed to provide
wholesale electric power to its member municipalities, alleging that authority made material misrepresentations to city
in connection with certain amendments to the parties' contracts. Granting in part authority's motion to dismiss with
leave for city to amend its complaint, this court held, inter alia, that city could potentially state a claim against authority
for rescission based not on misrepresentation but on unilateral mistake of fact, which claim would be grounded solely
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in New Mexico's law of contract and thus not be barred by Colorado's Governmental Immunity Act. City of Raton v.
Arkansas River Power Authority, 611 F.Supp.2d 1190, 1209.


D.N.M.1988. Cit. in case cit. in disc. Past and present telephone company customers who had contracted for inside
wire maintenance service (IWMS) sued the company, alleging that the company monopolized the IWMS and that the
contracts were void or voidable under state contract law. The court granted the plaintiffs' motion for certification as a
plaintiff class, and denied the defendant's motion for dismissal of the plaintiffs' pendent state law claim. Regarding the
contracts claim, the court found that there was no clearly established or plainly contradictory law in the other states in
the proposed class that conflicted with the relevant law of the forum state of New Mexico; therefore application of the
contract law from the Restatement, relied on by the parties, would not violate the due process clause or the full faith and
credit clause of the Constitution. Sollenbarger v. Mountain States Tel. and Tel. Co., 121 F.R.D. 417, 428.


E.D.N.Y.


E.D.N.Y.2014. Cit. in disc. (citing § 295, T.D. No. 10, 1975, which is now § 153 of the Official Text). Precious-metal
refining company filed a proposed class action claiming breach of contract and mistake against certified all-cargo airline,
alleging that, over the prior six years, defendant overcharged it for shipping insurance that was not actually being
provided under the parties' contract. This court denied in part defendant's motion for summary judgment, holding that
plaintiff's mistake claim was not preempted by the Airline Deregulation Act, because it was akin to a contract claim and
concerned the terms of a private agreement rather than a state-imposed duty. In making its decision, the court noted
that, under New York law of mistake, rescission of a contract was proper only when the mistake was so material that it
went to the foundation of the agreement. General Refining Corp. v. Federal Exp. Corp., 993 F.Supp.2d 254, 259.


E.D.N.Y.Bkrtcy.Ct.


E.D.N.Y.Bkrtcy.Ct.1987. Com. (a) quot. in sup. A purchaser of real estate sought to avoid the sales contract because of
certain costs for the environmental clean-up of the land. The court held that the purchaser was bound by the contract
because he had entered into it aware of all the risks. The court stated that the doctrine of commercial frustration did not
apply because the problem was foreseeable, and that when a party is aware of a problem, he bears the risk of mistake
and is not entitled to avoid the contract. In re Schenck Tours, Inc., 69 B.R. 906, 914.


S.D.N.Y.


S.D.N.Y.2014. Subsec. (b) quot. in sup. Borrower sued debt collectors, alleging that defendants violated her rights under
the Fair Debt Collection Practices Act by filing a time-barred lawsuit to collect a debt from her. This court denied
defendants' motion to dismiss, holding, among other things, that plaintiff did not unambiguously release her claims in
this action when she entered into a settlement of defendants' prior lawsuit against her. The court reasoned, in part, that
the settlement contained no explicit and unequivocal statement that plaintiff intended to waive claims for deceptive debt-
collection practices, and that it would be error for the court to construe the settlement's general waiver of any other
claims to include claims that were allegedly unknown to plaintiff and about which defendants had allegedly deceived
her. Cameron v. LR Credit 22, LLC, 998 F.Supp.2d 293, 299.


S.D.N.Y.2006. Quot. in cases quot. in sup. §§ 152-153. City contractor, hired to dredge sediment from marina, sued
city and subcontractors responsible for transporting and disposing of dredged material for, in part, breach of contract.
Granting in part and denying in part defendants' motions for summary judgment, this court held, inter alia, that, drawing
all inferences in favor of contractor, subcontractor was aware of disposal-site requirements and of the sediment's chemical
contents, and, therefore, could not void its contract on the basis of unilateral mistake. Creative Waste Management, Inc.
v. Capitol Environmental Services, Inc., 429 F.Supp.2d 582, 599, 608.
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S.D.N.Y.2004. Cit. in disc., quot. in case cit. in disc. Produce supplier brought reparation proceeding against wholesaler
who, after bribing federal inspectors to downgrade quality of supplier's produce, paid less for produce than it was actually
worth. Judicial officer of the United States Department of Agriculture entered order for supplier and awarded damages
and costs. Granting supplier's motion for summary judgment on wholesaler's appeal, this court held, inter alia, that
wholesaler failed to produce any evidence to question the validity of the reparation order. Because supplier did not know
of the bribery scheme at the time it entered into price adjustment agreements with wholesaler, those agreements were
void under the doctrine of unilateral mistake. B.T. Produce Co., Inc. v. Robert A. Johnson Sales, Inc., 354 F.Supp.2d
284, 289, 291.


S.D.N.Y.2002. Quot. in sup. Produce buyer appealed a reparation order entered against it by a judicial officer of the
United States Department of Agriculture (USDA), which granted reparations to seller in the amount of $4,800 in
connection with seller's sale of tomatoes to buyer. This court entered judgment on the merits for seller, holding, inter
alia, that seller could recover the adjustments it granted to buyer in reliance on official certificates, not knowing that
buyer had bribed USDA inspectors to falsify them. Seller did not bear the risk of mistake, it was obvious that buyer's
fault caused the mistake, and enforcement of the discounts would be unconscionable. Koam Produce, Inc. v. DiMare
Homestead, Inc., 213 F.Supp.2d 314, 326, judgment affirmed 329 F.3d 123 (2d Cir. 2003).


S.D.N.Y.2002. Cit. in case quot. in disc. §§ 152-153. Corporation that manufactured and sold food products sued
buyer for breach of contract, seeking damages for the amount allegedly owed for the purchase of cheese products.
Plaintiff sought to avoid a release under the doctrine of unilateral mistake, alleging that it executed the release without
understanding its significance and unaware of the outstanding debt owed to its cheese division, and that defendant knew
or should have known of plaintiff's unilateral mistake. This court denied in part buyer's motion for summary judgment,
holding, inter alia, that a fact issue existed as to whether the release should be rescinded on the basis of unilateral mistake.
The court could not determine whether the debt should have been uncovered through the exercise of ordinary care. Kraft
Foods, Inc. v. All These Brand Names, Inc., 213 F.Supp.2d 326, 331.


S.D.N.Y.2001. Cit. in case quot. in sup. Investment-fund manager sued corporation for violations of federal securities
laws, fraud, negligent misrepresentation, and rescission, arising out of the purchase of convertible preferred stock in a
private placement. Granting defendants' motion to dismiss, the court held that plaintiff was not entitled to rescission
based on its unilateral mistake regarding the size of the offering. Where, as here, the final documents memorializing the
transaction did not confirm the alleged oral representation concerning the offering size, no mistake could have occurred,
and, since plaintiff could attribute no portion of its losses to the alleged mistake, the mistake could not be material
to the transaction, thus defeating its claim. Emergent Capital Inv. Management, LLC v. Stonepath Group, Inc., 165
F.Supp.2d 615, 624.


N.D.Ohio


N.D.Ohio, 2010. Cit. in sup., quot. in ftn., applied in case cit. in sup. Steel-mill owners sued producer of blast-furnace
coke, seeking reformation of an alleged pricing-formula mistake in the parties' long-term contract for the supply of
coke. This court denied defendant's motion to dismiss, holding, inter alia, that plaintiffs pled the elements of its claim of
unilateral mistake with a sufficient degree of particularity when they alleged that a multiplier was inverted between the
numerator and denominator of a pricing formula in the parties' contract, that the inversion resulted in a significantly
higher price for the coke, and that defendant knew or should have known of the error. The court rejected defendant's
argument that plaintiffs failed to plead who bore the risk of mistake; under Ohio law, burden of risk was an affirmative
defense to a claim of mistake. ArcelorMittal Cleveland, Inc. v. Jewell Coke Co., L.P., 750 F.Supp.2d 839, 848, 849.


N.D.Ohio Bkrtcy.Ct.
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N.D.Ohio Bkrtcy.Ct.2011. Quot. in disc., com. (c) quot. in sup. Debtors brought action seeking a judgment that they
were not responsible for paying bank a postponement repayment amount, because, although this amount was required
by the parties' original agreement, it was not mentioned in a subsequent loan modification agreement. This court
ruled for plaintiffs, rejecting defendant's argument that its predecessor made a unilateral mistake in preparing the loan
modification agreement and that the agreement should be reformed to include the repayment term. The court found no
evidence that deleting the repayment term was a mistake, because there was no evidence that predecessor had a belief
that was not in accord with the facts, and it was not enough for defendant, as the current loan holder, to think that the
repayment term should have been included. In re Duong, 451 B.R. 800, 807, 809.


S.D.Ohio Bkrtcy.Ct.


S.D.Ohio Bkrtcy.Ct.1983. Cit. in sup. A creditor of the debtor's employer brought an action against the debtor as the
alleged guarantor of a note evidencing the employer's indebtedness to the creditor. The court ruled that the debtor had
made a unilateral mistake in signing his employer's note as a guarantor, finding that the evidence indicated that he only
intended to sign as vice-president of the corporation. The court then indicated that a contract based on such a unilateral
mistake was voidable where enforcement of the contract would be unconscionable or where one party had reason to
know of the other party's error. Because it was clear that enforcement of the guarantee would be unjust, and the evidence
strongly suggested that the creditor was aware of the debtor's mistake, the court voided the guarantee provision and
dismissed the creditor's complaint. In re Bicknell, 28 B.R. 695, 697.


S.D.Ohio Bkrtcy.Ct.1982. Quot. in sup. The plaintiff, a creditor, brought this adversary proceeding seeking to rescind a
reaffirmation agreement. The defendants had entered into a retail installment sales contract to purchase a mobile home,
and the contract had been assigned by the original dealer to the plaintiff. The total amount to be repaid by the defendants
on the contract after the financing and other charges were added was $27,042. After the defendants filed a petition for
bankruptcy, the counsel for the plaintiff prepared a reaffirmation agreement stating that the defendants' total debt on
the contract was $11,818, and this reaffirmation was signed by both parties. The plaintiff's counsel later discovered that
he had provided only for repayment of the principal amount and had neglected to include any amount for the finance
charge. The court found that the evidence indicated that all that happened between the parties in connection with the
entering into of a reaffirmation agreement was an expression on the part of the defendants that they wished to reaffirm
while the plaintiff was agreeable to reaffirmation. Under these circumstances, the court held that the disparity between
the amount owed prior to bankruptcy and the amount of the reaffirmation agreement was so great that the defendants
must have known that a mistake was made, and it would be unconscionable to permit the reaffirmation agreement to
stand. The plaintiff was granted a rescission of the agreement. In re Eassa, 19 B.R. 153, 155.


E.D.Pa.


E.D.Pa.2005. Cit. in sup., cit. in ftn. Turnpike commission sought to recover from driver, trucking company, and insurer
for property damage sustained as a result of a tractor-trailer accident. This court granted, in part, commission's motion
for summary judgment, setting aside and/or rescinding, on the ground of mutual or unilateral mistake, commission's
release of defendants from all claims resulting from the accident, where commission had mistakenly based the release on
a different claim. The court said that a different name listed on the invoice that insurer paid provided insurer with, at
least, reason to know of commission's clear mistake, and, as the indemnifying party, insurer bore the risk and should have
exercised greater care in ensuring that it was covering damages actually inflicted by its insured. Pennsylvania Turnpike
Comm'n v. K & S Trucking LLC, 362 F.Supp.2d 598, 606.


E.D.Pa.1988. Cit. and quot. in disc., com. (e) cit. in disc. A physician sued a hospital insurance committee for breach
of fiduciary duties and for benefits due under the terms of a defined benefit pension plan. This court held that the
plaintiff's mistaken belief regarding contractual waivers of certain benefits did not entitle him to relief on the basis of
misrepresentation by the defendants. The court held that, under common law, a unilateral mistake renders a contract
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voidable, or gives the mistaken party a right to appropriate restitution, only if the other party had reason to know of the
mistake, or if his fault caused the mistake; the duties established by federal law under the Employee Retirement Income
Security Act of 1974 (ERISA) did not require a contrary rule. The court found that the plaintiff had not shown that the
defendants were responsible for his erroneous assumption. Gaynor v. Ephrata Community Hosp., 690 F.Supp. 373, 377.


E.D.Pa.1981. Cit. in disc. (Cit. section 295 of the Tentative Drafts, which is now section 153 of the Official Draft.)
Cotrustee of four trusts filed an action to contest the denials of claims of the trusts for refund of income taxes. The
cotrustee sought a refund of capital gains taxes paid by the taxpayer trusts on the sale of stock transferred by the settlor
to the trust. The executors of the settlor's estate and the trustees of the trust entered into a collateral agreement as to
the effect of the settlement of the settlor's estate taxes on the basis of the securities. The cotrustee's claims for refund
on behalf of the four trusts used the basis of the stock as set forth in that collateral agreement for determining the gain
from the sale of the stock. The claims for refund were disallowed as barred by the statute of limitations. The plaintiff
cotrustee contended that the mitigation provisions of the Internal Revenue Code applied to mitigate the effect of the
statute of limitations and that the collateral agreement did not reflect the true intent of the parties and should be reformed.
The court noted that the mitigation provisions of the Internal Revenue Code apply only to determinations of income
tax matters. The court held that the mitigation provisions were inapplicable since the matter concerned an estate tax
determination. The court found that the cotrustee could not obtain reformation of the collateral agreement reached by
the parties as to the basis of the securities where the language of the agreement was clear and unambiguous on its face and
both parties had ample opportunity to review and negotiate the terms of the agreement, and that reformation could not
be obtained even if the cotrustee were mistaken as to the effect of the collateral agreement since it had not been alleged
or established that the Internal Revenue Service knew, or should have known, of a possible mistake. Accordingly, the
court held that the cotrustee was not entitled to claim refunds on income taxes using the basis of stock as set forth in the
agreement reached by the parties as to the effect of the settlement of the settlor's estate taxes on the basis of securities,
since the claims were disallowed as barred by the statute of limitations and the mitigations provisions of the Internal
Revenue Code did not apply. The Government's motion for summary judgment was granted. Provident Nat. Bank v.
United States, 507 F.Supp. 1197, 1206.


E.D.Pa.Bkrtcy.Ct.


E.D.Pa.Bkrtcy.Ct.1990. Subsec. (b) cit. in sup. Construction of a nursing home was financed through a trust indenture
requiring that the nursing home be covered by a hazard insurance policy, with proceeds of the policy payable to the
trustee. After the nursing home filed for bankruptcy, the insurer sent a notice of nonrenewal of a policy that followed
the terms of the indenture. A new policy was negotiated, but the trustee was mistakenly deleted as an insured party.
The nursing home was vandalized, and the trustee sought a declaration as to its rights to the insurance policy. This
court concluded that the trustee was entitled to reformation of the policy to add it as an insured party on the ground of
mistake. The court noted that the mistake in this case might be mutual, since the trustee failed to discover the deletion,
or unilateral on the part of the insurer, since the trustee clearly would have been included as an insured party but for
the mistake, based on evidence of a prior agreement that the new policy would include the trustee as an insured party.
In re CS Associates, 121 B.R. 942, 952.


W.D.Pa.


W.D.Pa.1980. Cit. in disc. and com. (a) cit. in disc. (Cit. section 295 of the Tentative Drafts, which is now section 153 of
the Official Draft.) The plaintiff entered into a toll conversion service contract with the defendant, whereby the defendant
agreed to supply alumina to the plaintiff who agreed to convert it into molten aluminum which would then be repossessed
by the defendant for further processing. The plaintiff sought, inter alia, reformation or modification of the contract
price on the basis of mutual mistake, unilateral mistake, unconscionability, frustration of purpose, and commercial
impracticability, claiming that an unforeseeable rise in nonlabor production costs constituted an unallocated risk under
the contract. The court initially determined that because the plaintiff's nonlabor production costs increased after an
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unexpected rise in OPEC's pricing system, the rise was unforeseeable and constituted a mutual mistake of fact and
a risk which the contract did not allocate. The court then stated that although mistaken assumptions concerning the
future were generally not susceptible to relief, relief might be granted where both parties are unconscious of the vital
facts. Accordingly, the court held, inter alia, that where the rise in nonlabor production costs occurred because of an
unforeseeable rise in OPEC's prices, and where the contract price by which the plaintiff expected to receive its profit was
a basic assumption to the contract, and where without judicial relief or economic change the plaintiff stood to lose more
than $60 million during the remainder of the contract, the court granted the plaintiff's request to reform the contract
based upon the theory of mutual mistake of fact. Aluminum Co. of America v. Essex Group, Inc., 499 F.Supp. 53, 64, 65.


D.S.C.


D.S.C.1989. Cit. in sup., com. (a) cit. in sup. An insured that issued a bid bond for a city sewer construction project
brought an action seeking a declaration that the city was not entitled to any part of the bid bond amount due to the
bidder's withdrawal of an accepted bid, or, alternatively, indemnification from the bidder for payments required to be
made to the city under the bond. The bid was withdrawn after the bidder's unilateral mistake was discovered as to
construction price. This court ordered that the bidder was entitled to rescission of the contract and that the city was not
entitled to recover under the bond. The court reasoned that the bidder's computational error was a substantial mistake,
and enforcement of the contract would work a great wrong on the bidder. In addition, the bidder had notified the city
of its error promptly after discovery before the city took any action that might have prevented a return to the status quo
ante. It noted that a bidder's lack of care should not necessarily determine its right to relief. Nat. Fire Ins. v. Brown &
Martin Co., Inc., 726 F.Supp. 1036, 1039, affirmed 907 F.2d 1139 (4th Cir.1990).


M.D.Tenn.


M.D.Tenn.2002. Cit. in sup. Bank brought suit for a declaratory judgment rescinding erroneous transfer of stock from
custodian account managed by it. Granting defendant transferee's motion to dismiss, the court held, inter alia, that the
transaction was not voidable on the ground of mutual mistake, because bank's mistake in selling the shares without
proper authorization was not a basic assumption of the contract, but rather was a clerical error. Chase Manhattan Bank,
N.A. v. CVE, Inc., 206 F.Supp.2d 900, 908.


W.D.Tenn.Bkrtcy.Ct.


W.D.Tenn.Bkrtcy.Ct.1997. Cit. in case cit. in disc. Creditor moved to rescind a reaffirmation agreement it executed with
debtor on the ground of unilateral mistake, alleging that it believed the agreement related to debtor's nonpurchase money
account, not her purchase money account, on which the balance was close to $1,000. Denying the motion, the court held
that rescission was inappropriate because debtor neither knew nor had reason to know of creditor's error, and because
enforcement of the reaffirmation agreement would not be unconscionable under the circumstances. In re Ollie, 207 B.R.
586, 588.


E.D.Va.Bkrtcy.Ct.


E.D.Va.Bkrtcy.Ct.1982. Cit. in sup. A contractor brought this action against the debtor subcontractor seeking to compel
the subcontractor to perform both excavating and sheeting and shoring of the excavation on a project for the agreed
contract price. There was no dispute as to the terms found in the contract document, but the subcontractor contended
that he never intended to perform the sheeting and shoring work, and that the contractor knew, or should have known,
of this mistake. The court found that the evidence clearly supported the subcontractor's contention. It then held that the
unilateral mistake of the subcontractor and the inequitable conduct of the contractor in seeking to enforce the contract
as written were grounds for rescission of the contract. The court noted that simple negligence in making the mistake
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in bidding would not have been a sufficient basis for denying the subcontractor relief. As an alternative ground for its
ruling, the court found that there had been no meeting of the minds as to the essential elements of the contract, and
that no contract existed between the parties. Accordingly, the court granted rescission of the contract, and allowed the
subcontractor recovery on the work already completed in quantum meruit. In re Jay's Trucking Co., Inc., 26 B.R. 73, 76.


Ala.


Ala.2014. Cit. in case quot. in sup. Property owner brought an action against neighbors, seeking a declaratory judgment
that she owned a parcel of land adjacent to the parties' land and seeking an injunction preventing defendants from
asserting any rights to the parcel. The trial court found that the deed was ambiguous and issued an order dividing the
parcel. The court of appeals reversed and remanded. On remand, the trial court entered a judgment determining the
property boundaries based on the parties' settlement agreement, but subsequently granted defendants' motion for relief
from the judgment. This court reversed and remanded, holding that defendants were not entitled to rescind the settlement
agreement because they were mistaken in their understanding of where the agreed boundary line was. Citing Restatement
Second of Contracts §§ 153 and 154, the court explained that it could not reform the settlement agreement, because, in
cases such as this where there was a unilateral mistake, defendants needed to establish fraud or misrepresentation to
support a reformation. Gray v. Bain, 164 So.3d 553, 564.


Ala.1989. Quot. in sup. After a businessman who purchased the stock of a corporation and executed a personal guaranty
for a debt the corporation owed to a bank found out one month later that the corporation had a negative $2 million net
worth, he refused to pay any installments on the promissory note. When the bank sued him to collect on the debt, the
defendant counterclaimed for rescission of the note and guaranty agreement on the ground of mutual mistake. The trial
court entered summary judgment for the plaintiff and dismissed the defendant's counterclaim. Affirming, this court held
that, if the defendant entered into the guaranty agreement on the basis of a mistake, it was a unilateral mistake, which
the defendant must bear. Hackney v. First Alabama Bank, 555 So.2d 97, 101.


Ala.App.


Ala.App.2001. Quot. in ftn. in diss. op. Debtor sued guarantor, alleging breach of contract to guarantee certain debts,
inter alia. After trial court denied in part defendant's motion for summary judgment, it entered a judgment incorporating
parties' settlement agreement. On appeal, plaintiff argued that the settlement agreement should be set aside on ground
of mutual mistake. This court affirmed, holding that settlement agreement was unambiguous and was to be enforced
without regard to parol evidence. Dissent argued that trial court erred in refusing to consider parol evidence to determine
whether there was a mutual mistake of fact as to the underlying value of the assets to be transferred to debtor under
settlement agreement. Cain v. Saunders, 813 So.2d 891, 903.


Alaska,


Alaska, 2015. Adopted in case cit. in ftn. Property owners granted city a utility easement over their property in exchange
for city's promise to build an access road over the property. After city failed to obtain the necessary funding to build the
road, owners sued city for fraudulent inducement, breach of contract, and breach of the implied covenant of good faith
and fair dealing. The trial court ruled in favor of city, finding that the agreement expressly conditioned construction of
the road upon available funding, a condition that did not occur despite city's reasonable efforts. Affirming, this court held
that owners were not entitled to rescind the agreement based on their unilateral mistake of fact under Restatement Second
of Contracts § 153. Although a unilateral mistake could render a contract void if enforcement of the contract would
be unconscionable, the trial court's findings—that owners had the superior bargaining position and that they benefited
from the agreement regardless of whether the access road was constructed—precluded a finding of unconscionability.
Laybourn v. City of Wasilla, 362 P.3d 447, 456.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983100435&pubNum=0000164&originatingDoc=Ib0b85e78da5e11e2aa340000837bc6dd&refType=RP&fi=co_pp_sp_164_76&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_164_76

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289907077&pubNum=0101603&originatingDoc=Ib0b85e78da5e11e2aa340000837bc6dd&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034392697&pubNum=0003926&originatingDoc=Ib0b85e78da5e11e2aa340000837bc6dd&refType=RP&fi=co_pp_sp_3926_564&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_3926_564

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990022161&pubNum=0000735&originatingDoc=Ib0b85e78da5e11e2aa340000837bc6dd&refType=RP&fi=co_pp_sp_735_101&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_101

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001404486&pubNum=0000735&originatingDoc=Ib0b85e78da5e11e2aa340000837bc6dd&refType=RP&fi=co_pp_sp_735_903&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_903

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037787121&pubNum=0004645&originatingDoc=Ib0b85e78da5e11e2aa340000837bc6dd&refType=RP&fi=co_pp_sp_4645_456&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4645_456





§ 153When Mistake of One Party Makes a Contract Voidable, Restatement (Second) of...


 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 32


Alaska


Alaska, 2011. Cit. and quot. in sup., cit. in ftn., adopted in cases cit. in ftn. Subcontractor sued general contractor for
damages, alleging that its inadvertent error in underbidding on a concrete foundation construction project was due to
a discrepancy between the bid schedule and the project drawings sent to it by defendant. The trial court granted partial
summary judgment for defendant. Affirming, this court held that plaintiff committed a unilateral mistake for which it
bore the risk, as a result of its general manager's failure to give its bid preparer the contents of an e-mail that accompanied
and clarified the bid schedule; furthermore, owing to the fact that plaintiff bore the risk of mistake, defendant was not
obligated to inquire as to whether plaintiff was under a mistaken assumption when it submitted its bid because its bid
was 35% lower than that of the next-lowest bidder. Handle Const. Co., Inc. v. Norcon, Inc., 264 P.3d 367, 371, 372, 374.


Alaska, 2009. Quot. in ftn. After native village corporation leased 20 acres of land to school district for the building of
a school, corporation sued school, alleging that the lease, which specified a lease rate of $1 per year, did not accurately
reflect the true mutual intention of the parties, and, consequently, that reformation was appropriate. The trial court
entered summary judgment for school. Affirming, this court held, inter alia, that reformation was available only in certain
well-defined situations, and, although there were times that a mistake of one party could make a contract voidable,
voidability was not appropriate where one party bore the risk of mistake; here, corporation's shareholders bore such
a risk when they voted to authorize the lease without asking that it be made available to them for closer review. The
court concluded that corporation failed to show that a genuine question of material fact existed as to whether school
knew that shareholders had authorized the lease under a mistaken apprehension. Askinuk Corp. v. Lower Yukon School
Dist., 214 P.3d 259, 270.


Alaska, 2004. Cit. in ftn. Assignee of obligee sued guarantor to collect outstanding balance of loan, and guarantor denied
liability. The trial court, inter alia, denied guarantor's motion for summary judgment. Affirming in part, this court held
that because guarantor did not assert defenses of mistake or misrepresentation as reasons to void guaranty in motion
for summary judgment, such defenses were waived. Still v. Cunningham, 94 P.3d 1104, 1110.


Alaska, 1998. Cit. in headnotes and quot. in sup. A borough vacated the public interest in half of an easement on
condition that the owners of the servient property build an alternate road to the plaintiff property owner's land. Upon
concluding that the new road was sinking into a swamp, the plaintiff brought suit, seeking an order nullifying the vacation
of the public easement. The plaintiff agreed to settle when the servient property owners and the borough promised to
pay $6,500 within seven days and to widen the easement. Two weeks later, the plaintiff refused to sign the settlement
because defendants had missed the deadline and because, she had learned, the 50-foot strip to be granted for the new
road included federal wetlands. The trial court ordered the plaintiff to sign the settlement papers. This court affirmed,
holding, inter alia, that the trial court did not abuse its discretion in finding no mistake, inadvertence, or excusable
neglect. The contract expressly assigned the risk to the plaintiff, and she admitted that she should have been warned by
defendants' representations that they made no guarantee that a road meeting federal standards could be constructed in
the additional 50 feet offered. Dickerson v. Williams, 956 P.2d 458, 459, 460, 466.


Alaska, 1987. Cit. in disc. Two former hotel managers sued a corporate hotel owner and its sole shareholder to obtain a
bonus that had been promised to them on the condition that they were still employed when the hotel was sold. The trial
court found for the plaintiffs, holding that the bonus was payable because the employment on sale condition, a condition
precedent, was not met but was excused by the plaintiffs' forced resignations. Reversing, this court held that the condition
precedent was neither met nor excused, reasoning in part that the condition was not voided because there had not been
a mutual mistake between the parties regarding the time needed to sell the hotel, and that the mistake doctrine did not
apply to predictions or promises of future conduct. The court noted that the fact that the parties anticipated the sale of
the hotel within three years instead of the almost six years that it actually took did not justify excusing the employment
at sale requirement. Klondike Industries Corp. v. Gibson, 741 P.2d 1161, 1166.
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Alaska, 1986. Subsec. (b) cit. in disc. Plaintiff filed an action against the state department of transportation and public
facilities to set aside the award of a road contract to a competitor. Plaintiff had submitted the apparent lowest bid,
but upon inspection the state discovered that the competitor had miscalculated its total and was actually the lowest
bidder, and thus awarded the contract to the competitor. The trial court granted summary judgment for the state on the
ground that the state's standard specifications for contract bids expressly provided that unit prices controlled the total
summation. The supreme court affirmed, holding that the unit price controlled the total figure unless it was apparent
that the bidder intended to bid higher and it would be unconscionable to hold the bidder to his unit price bid. Vintage
Const. v. State, Dept. of Transp., 713 P.2d 1213, 1216.


Alaska, 1985. Cit. in disc., quot. in diss. op., illus. 1 and 2 cit. in ftn., com. (e) cit. in diss. op. The plaintiff, the apparent
low bidder on a state road project, lost out to the defendant when a state contracting officer resolved a discrepancy
between the words and numbers of an item in the defendant's bid so that the defendant's bid became the lowest bid. The
plaintiff obtained a permanent injunction, requiring that he be awarded the contract. This court reversed. Noting that
the mistake in the defendant's bid was small in relation to the size of the project, was within the expectable variation of
the contractor's costs, and would not cause the bidder to lose money on the project, the court held that the state agency
properly determined that forcing the defendant to perform at the adjusted bid amount was not unconscionable. The
dissent argued that the state agency's correction of a bid error should not result in an enforceable contract and that when
a correction displaces an apparent low bidder, who has submitted an error-free bid, the integrity of the bidding process
is undermined. Alaska Intern. Const., Inc. v. Earth Movers, 697 P.2d 626, 630, 641.


Ariz.App.


Ariz.App.1995. Adopted in case cit. in disc. Privately held corporation sued dissident stockholders who had been involved
in a failed takeover attempt, alleging that they violated their fiduciary duty to the corporation. Affirming the trial court's
entry of judgment for defendants, this court relied on the Principles of Corporate Governance to hold that nominal
damages could not be recovered for breach of fiduciary duty, noting that the Principles qualified for the deference the
court traditionally granted to the Restatements of the Law and citing several cases that looked to the Restatements for
guidance. AMERCO v. Shoen, 184 Ariz. 150, 907 P.2d 536, 541.


Ariz.App.1989. Quot. in disc. Purchasers of a property sued the vendor for specific performance of the sale. The vendor
answered that the original contract was the product either of mutual mistake or the buyer's wrongful conduct. It also
counterclaimed for quiet title and damages, alleging fraudulent concealment and racketeering. The trial court granted
summary judgment for the vendor. This court reversed and remanded, holding that there were disputed issues of material
fact remaining, such as the extent of the purchasers' knowledge of the property. The court did not address the issue of
whether the contract could be voided for unilateral mistake, because that question was not raised before the trial court.
It noted that if the seller had supplied a correct legal description of the property, the seller would clearly have been
allocated the risk by agreement that the acreage would prove larger and more valuable by survey than visual inspection
had led the seller to expect. The seller may also have undertaken the risk of supplying a mistaken legal description, only
partially inclusive of the land it had originally intended to convey, but additionally inclusive of more valuable land it
had intended to retain. Hill-Shafer Partnership v. Chilson Farm Tr., 162 Ariz. 485, 784 P.2d 691, 698, decision vacated
165 Ariz. 469, 799 P.2d 810.


Ariz.App.1986. Cit. in disc. Buyers sued to rescind an agreement to purchase a residence, alleging that the sellers had
made misrepresentations by failing to disclose the existence of termite infestation and damage in the residence. The trial
court dismissed the misrepresentation claim and granted summary judgment for the defendants on the concealment
claim. Reversing, this court held that the sellers had a duty to disclose to the buyer the existence of termite damage in
a residential dwelling which was known to the sellers, but not to the buyer, and which materially affected the value of
the property. The court reasoned that disclosure of the termite damage was necessary because it was a material fact that
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could influence a buyer's decision to purchase, and because nondisclosure was equivalent to the assertion that damage
which affected the value of the property did not exist. Hill v. Jones, 151 Ariz. 81, 725 P.2d 1115, 1118.


Cal.


Cal.2001. Cit. in sup., quot. in ftn. in sup., subsec. (a) quot. and cit. in sup., com. (c), illus. 1 and 3 cit. in sup., coms.
(b) and (c) cit. in sup. Prospective buyer of used car brought breach-of-contract claim against dealership that refused to
sell buyer car at advertised price, which, through newspaper's error, was $12,000 less than the intended price. Trial court
entered judgment for defendant; court of appeals reversed. Reversing, this court held, inter alia, that contract created by
advertisement involved a unilateral, but good-faith, mistake of fact, and rescission was warranted because enforcement
of contract would be unconscionable. Donovan v. RRL Corp., 26 Cal.4th 261, 271, 281, 283, 291, 109 Cal.Rptr.2d 807,
816, 823, 824, 825, 832, 27 P.3d 702, 709, 716, 717, 723.


Cal.App.


Cal.App.2011. Quot. in case quot. but not fol., adopted in case cit. in disc., subsec. (a) cit. in case cit. but not fol. Real-
estate investor who successfully bid on a parcel of real property at a tax sale sued county, seeking to rescind the contract
and recover his deposit on the basis of a unilateral mistake of fact. The trial court entered judgment on a special jury
verdict for plaintiff. Reversing with directions to enter judgment for defendant, this court held that a purchaser of tax-
defaulted property from a public entity at a tax sale was limited to statutory remedies, and could not pursue traditional
contract remedies; in this case, plaintiff, who knew that the sale was “buyer beware,” and that he was acting on incomplete
information about the amount of the bond arrearages against the property, was not entitled to rescind the transaction.
Ribeiro v. County of El Dorado, 195 Cal.App.4th 354, 367, 125 Cal.Rptr.3d 577, 586, 589.


Cal.App.2005. Cit. in sup., quot. in ftn. Driver brought personal-injury suit against pipeline company and its employee.
After the parties reached settlement, plaintiff refused to accept the settlement check. Affirming the trial court's grant
of summary judgment in favor of defendants, this court held, inter alia, that, because the settlement agreement was
admissible and enforceable, plaintiff was bound to it. The court rejected plaintiff's claim that his failure to read the
contract gave him the right to later rescind it; rescission due to unilateral mistake was permitted where enforcement of the
contract was unconscionable, however, here, there was no claim of fraud or any knowledge by defendants of plaintiff's
alleged mistake, and plaintiff had objectively manifested his assent to the contract. Stewart v. Preston Pipeline, Inc., 134
Cal.App.4th 1565, 1588, 36 Cal.Rptr.3d 901, 920.


Cal.App.2001. Cit. in disc. Successful bidder on real estate at trustee's sale brought quiet-title action after mortgage
company refused to transfer the deed to bidder, contending that the property was mistakenly offered at $10,000 instead
of $100,000. This court affirmed trial court's judgment for bidder, holding, inter alia, that the sale should not be set aside
on ground of public policy, or on the basis of theories of unilateral mistake, unjust enrichment, and lack of consideration
where defendants were solely responsible for the alleged error in price. The court stated that unless beneficiaries assumed
the risk of such errors, a low opening bid at a foreclosure sale would invariably trigger suspicion about the sale's finality,
deterring buyers and impairing the efficacy of foreclosure sales. 6 Angels, Inc. v. Stuart-Wright Mortgage, Inc., 85
Cal.App.4th 1279, 102 Cal.Rptr.2d 711, 716.


Cal.App.1996. Cit. in disc., quot. in case cit. in disc. After it was discovered that successor conservator of estate had
embezzled estate assets, surety on bond guaranteeing his performance sought rescission of the bond on various grounds,
including mistake. The trial court entered judgment for surety and ordered the bond rescinded. Reversing, this court
held, inter alia, that surety could not rescind the bond based on its unilateral mistake as to the circumstances surrounding
the appointment of successor conservator, because enforcement would not be unconscionable, and because surety bore
the risk of its decision to issue the bond without first ensuring that the appointment complied with all proper procedures.
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In addition, even if the facts of the appointment were as surety believed, its liability under the bond would have been the
same. Conservatorship of Estate of O'Connor, 48 Cal.App.4th 1076, 56 Cal.Rptr.2d 386, 398, 398-399, 399.


Cal.App.1996. Cit. in case quot. in sup. §§ 152-153. Sellers of real property brought an action to quiet title against a bank
with which the buyer had set up a fraudulent escrow to defraud the sellers of title to the property. After the bank was
declared insolvent, the FDIC succeeded the bank as a defendant. The trial court found that the sellers and the FDIC
were each innocent victims of fraud perpetrated by the buyer and concluded that the sellers' action for quiet title was
barred by the D'Oench Duhme doctrine. Affirming, this court held, inter alia, that, since the buyer obtained the deed
from the sellers by fraud in the inducement, which rendered the transfer of title to the FDIC voidable, but not void,
the D'Oench Duhme doctrine applied to bar sellers' claim against the FDIC. Wurzl v. Holloway, 46 Cal.App.4th 1740,
54 Cal.Rptr.2d 512, 518.


Cal.App.1995. Com. (e) cit. in sup. Three weeks before he died, insured, who had recently received several late notices
and, finally, notification that his life insurance coverage had lapsed, received a letter from insurer stating that his policy
would be maintained upon remittance of the premium. He sent the premium but insurer returned it, informing insured
that the letter was sent erroneously and that no policy existed. At his death, insurer's conservator denied his widow's
request for death benefits. The trial court upheld the rejection and this court affirmed, holding that although insurer's
letter constituted an offer and insured's premium remittance an acceptance, no binding contract was formed because
there was no meeting of the minds. The court explained that, given the late notices and notice of cancellation, the returned
premium payment and insured's purchase from another insurer of a replacement policy two days before the policy at
issue here lapsed, it was unreasonable for him to have believed that insurer's “offer” was anything other than a mistake.
In re First Capital Life Ins. Co., 34 Cal.App.4th 1283, 40 Cal.Rptr.2d 816, 820.


Cal.App.1986. Cit. in conc. op. A coastal landowner contracted with the county to restrict his land to agricultural uses
in exchange for tax advantages after he was assured that the zoning would remain unchanged. When the zoning was
changed, he sued the county for breach of contract. The trial court found for the plaintiff, holding that the contract
contained a promise not to change the zoning. Reversing, this court held that the contract made no such promise and
extrinsic evidence could not be used to prove a meaning to which the language of the instrument was not reasonably
susceptible. The concurring opinion reasoned that the extrinsic evidence should have been used to decide if the plaintiff
had been induced to enter into the contract on the basis of a mistake that would have rendered it unenforceable. Delucchi
v. County of Santa Cruz, 179 Cal.App.3d 814, 225 Cal.Rptr. 43, 51, appeal dismissed, cert. denied 479 U.S. 803, 107
S.Ct. 46, 93 L.Ed.2d 8 (1986).


Cal.App.1984. Quot. in disc., subsecs. (a) and (b) cit. in disc. Plaintiff purchased land at a tax sale intending to build on
it, and later discovered that it was unbuildable. Plaintiff brought this action to rescind the purchase, alleging failure of
consideration or mistake. Defendant county contended that the sole remedies available to plaintiff were those in the tax
code. The trial court rescinded the contract and the court of appeals affirmed, holding that where a party's belief is not
in accord with existing facts, and the erroneous belief is material to the party's evaluation of the contractual exchange,
the party has made a mistake of fact. Where a mistake of one party has a material effect on agreed performances, the
contract is voidable by him. Schultz v. Contra Costa, 157 Cal.App.3d 242, 203 Cal.Rptr. 760, 765.


Colo.


Colo.1988. Cit. in ftn., com. (c) cit. in ftn. The lowest bidder for a public works construction contract withdrew its
bid when it discovered that the cost of a major item had been mistakenly omitted from the bid. The city nevertheless
awarded it the contract and sued for the amount of the bid bond as liquidated damages when the bidder refused to
accept the contract. The trial court entered judgment for the city, finding that the bidder had not exercised reasonable
care in preparing its bid and was not permitted to withdraw. The intermediate appellate court affirmed, stating that,
although under certain circumstances a bid could be withdrawn before its acceptance by the public entity, the bidder
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must show that the mistake occurred despite the use of reasonable care. Reversing, this court held that a showing of
reasonable care was not an appropriate condition on which to base a bidder's right to rescission. The court remanded
for a determination of whether the bidder's mistake in making the bid was in good faith. Powder Horn Constructors
v. Florence, 754 P.2d 356, 364.


Colo.1986. Cit. in disc. An air taxi service sued an airline for breach of an alleged contract between the parties to purchase
the air taxi service. The trial court found for the air taxi service, and the intermediate appellate court reversed. On grant
of a petition for certiorari, this court reversed and remanded, holding that whether or not a binding contract had been
formed was a jury question, because the jury had been given appropriate instructions by the court on interpreting the
parties' manifestations of intent and there was sufficient evidence for the jury to conclude that a binding contract had
been entered into before the parties learned of any discrepancies in the actual and estimated liabilities of the air taxi
service. I.M.A., Inc. v. Rocky Mountain Airways, Inc., 713 P.2d 882, 888.


Colo.App.


Colo.App.2012. Quot. in conc. and diss. op. State-college employees who had contributed to a disability-benefits trust
through their employer sued trust and others, seeking, among other things, a declaration that a waiver provision in
the trust agreement, which purported to authorize a forfeiture of their contributions, was null and void on grounds
of either unilateral or mutual mistake. The probate court denied defendants' motion to dismiss. Reversing in part and
remanding, this court held, inter alia, that plaintiffs' claims of unilateral and mutual mistake were barred by the Colorado
Governmental Immunities Act (CGIA), because they were based on allegations of legal malpractice or misrepresentation
by the state attorney's office and therefore sounded in tort. The concurring and dissenting opinion argued that plaintiffs'
unilateral and mutual mistake claims lay solely in contract and were not barred by the CGIA, because plaintiffs asserted
that the attorney general misinformed, or did not inform, the parties about the waiver provision, and thus one or more
of them was laboring under an erroneous conception of the agreement's terms. Casey v. Colorado Higher Educ. Ins.
Benefits Alliance Trust, 310 P.3d 196, 211.


Colo.App.2010. Quot. in sup., cit. in case cit. in sup., com. (f) quot. in sup.; cit. in sup. §§ 153-154. Plaintiffs brought
products-liability action against defendant. After entering judgment on a jury verdict for plaintiffs and awarding
prejudgment interest, the trial court granted plaintiffs' subsequent motion to enforce a “settlement agreement” between
the parties that was based on an e-mail and erroneous charts that overstated the damages due by more than half a million
dollars, which counsel for defendant sent to counsel for plaintiffs after the parties had trouble getting their calculations
of prejudgment interest to match. Reversing and remanding, this court held, inter alia, that, even if an agreement had
been formed, it was voidable, because defendant's calculations were indisputably in error and plaintiffs admitted that
they knew or had reason to know of the error, the purported agreement would be oppressive and unconscionable and
relief from the agreement would pose no substantial hardship on plaintiffs, and it was unusual for a party to bear a risk of
a mistake that the other party had reason to know of. Sumerel v. Goodyear Tire & Rubber Co., 232 P.3d 128, 136, 137.


Conn.


Conn.2009. Quot. in sup., applied in case cit. in sup., cit. in ftn., com. (c) quot. in sup. Developers sued executors of
property owner's estate for specific performance and damages, alleging that defendants breached a contract to convey
certain property from the estate to plaintiffs. After a bench trial, the trial court awarded plaintiffs specific performance.
Affirming, this court, inter alia, rejected defendants' argument that they were unilaterally mistaken as to the value of the
property. The court rejected defendants' argument that plaintiffs, as developers, were in a position to know the property's
true value and took unfair advantage of defendants' lack of knowledge, citing the trial court's findings that the parties
were in relatively equal positions as to their ability to bargain, and that the difference between the contract price and
an appraisal performed shortly after the contract was formed was not so great as to make the terms of the contract
oppressive. Bender v. Bender, 292 Conn. 696, 975 A.2d 636, 658.
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Conn.App.


Conn.App.2010. Com. (c) cit. in ftn. Prospective purchaser of commercial property sued seller for breach of contract,
inter alia, after seller terminated the parties' purchase-and-sale agreement. The trial court entered judgment for plaintiff.
Affirming, this court held that the parties were not mutually mistaken as to the availability of brownfields funding (state
funding for environmental remediation of the property), and that the eventual lack of such funding did not render the
agreement voidable by defendant; the language of the agreement revealed that the parties did not believe that brownfields
funding would necessarily be available, and the agreement provided protection for plaintiff in the event that such funding
was either minimal or nonexistent. The court noted that the trial court incorrectly analyzed the alleged mutual mistake
to determine if it produced an unconscionable result; although a showing of unconscionable result could be required for
a unilateral-mistake-of-fact defense, it was not required for a defense of mutual mistake of fact. Landmark Investment
Group, LLC v. Chung Family Realty Partnership, LLC, 125 Conn.App. 678, 687, 10 A.3d 61, 72.


Conn.App.2002. Cit. and quot. in sup., quot. in ftn. Radio tower owner sued assignee of license agreement between
owner and assignor after assignee terminated license agreement upon discovery that licensed property would not suit
its commercial needs. The trial court entered judgment in favor of owner. Affirming, this court held, inter alia, that
assignee bore the risk of its unilateral mistake when it knew, at the time of contracting, that it had limited knowledge
of the property but chose to become an assignee anyway. Shoreline Communications, Inc. v. Norwich Taxi, LLC, 70
Conn.App. 60, 64-66, 70, 797 A.2d 1165, 1168, 1169, 1171, 1172.


Conn.App.1998. Cit. in headnote, cit. in case quot. in disc., quot. in ftn. in sup., coms. (b) and (c) quot. in sup.
Borrower sued the owner of his two promissory notes and mortgage obligations and the owner's assignor, seeking specific
performance of an allegedly binding and enforceable agreement restructuring the loans. Affirming the trial court's entry
of judgment for plaintiff, this court held, inter alia, that the trial court's exclusion of plaintiff's attorney's testimony
regarding plaintiff's understanding of the agreement was harmless error because, even if plaintiff was mistaken as to a
term of the contract, this amounted to a unilateral mistake insufficient to void the contract. Gebbie v. Cadle Co., 49
Conn.App. 265, 276, 277, 714 A.2d 678, 679, 684.


Del.Ch.


Del.Ch.1992. Subsec. (a) cit. in ftn. Elderly man who was behind on mortgage payments and was about to lose his house
was approached by real estate broker who offered to help him keep the house. The man signed various documents
believing that he was exchanging a security interest in the property for a loan to pay mortgage company, but actually
he conveyed property to broker. The man eventually paid broker an amount exceeding mortgage, and he refused to
make any more monthly payments to broker. This court stayed broker's summary eviction action and granted rescission
of the transaction conveying the property. It noted that under the unilateral mistake doctrine the man may not have
exercised the ordinary care of a prudent man; however, he was less culpable than broker, and there were many instances
in which relief from an unconscionable contract was afforded without inquiry into the oppressed party's due care. Ryan
v. Weiner, 610 A.2d 1377, 1386.


D.C.App.


D.C.App.2015. Cit. in ftn. Hotel patron brought suit under the District of Columbia Consumer Protection Procedures
Act on behalf of himself and the general public against hotel owner, alleging that defendant deceptively quoted prices
for rooms at its Russian hotels in U.S. dollars, when payment at checkout was required to be in Russian rubles at an
exchange rate that was more favorable to defendant than that day's Central Bank exchange rate. The trial court granted
defendant's motion to dismiss the representative portion of the suit on the ground that plaintiff had expressly declined to
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seek class certification. After plaintiff settled his individual claim against defendant, this court affirmed, holding, among
other things, that plaintiff had not, by settling his individual claim, forfeited his standing to appeal the dismissal of his
representative claims. The court cited Restatement Second of Contracts §§ 152 and 153 in reasoning that a mistaken
belief by both parties that they could settle plaintiff's individual claim while preserving the representative action would
require rescission, because the mistake went to a basic assumption of the agreement. Rotunda v. Marriott Intern., Inc.,
123 A.3d 980, 984.


D.C.App.2007. Cit. and quot. in sup., adopted in case cit. in ftn. Prospective purchaser of commercial property sued sellers
to compel the sale as the parties had allegedly agreed. The trial court granted partial summary judgment for plaintiff on
his breach-of-contract claim. Affirming, this court held, inter alia, that the parties' contract was valid and enforceable,
and not avoidable by defendants on the grounds of unilateral mistake. The court concluded that defendants bore the risk
of their alleged mistake by treating their knowledge of the contract terms as sufficient, either by signing an addendum to
the contract without reading it or by reading the addendum and disregarding certain of its explicit provisions; defendants
presented no evidence showing that enforcement of the contract would have been “unconscionable,” that plaintiff had
any reason to know of their alleged mistake before consummating the contract, or that plaintiff's “fault” caused their
mistake. Tauber v. Quan, 938 A.2d 724, 731.


D.C.App.2006. Adopted and quot. in case quot. in sup. Landlord sued for possession of apartment, alleging tenant's
failure to pay rent due. Following the trial court's entry of a default judgment against tenant and issuance of a writ
of eviction, the parties agreed to entry of a consent order under which execution of the default judgment was stayed,
conditioned on tenant's payment of rent. When tenant failed to pay a rent increase, the trial court granted landlord's
motion to vacate the stay. Affirming in part, this court held that tenant was precluded from claiming for the first time here
on appeal that the consent agreement was invalid based on a unilateral mistake of fact. Regardless, tenant's argument
failed on the merits because tenant did not claim that he assumed mistakenly, when he entered into the consent agreement,
that landlord was relinquishing its right to increase the rent, and landlord had no reason to know that tenant thought
there would be no future increases. Akassy v. William Penn Apartments Ltd. Partnership, 891 A.2d 291, 302.


D.C.App.2003. Cit. and quot. in sup. Buyer of real estate sued seller for specific performance and damages after seller
repudiated the parties' contract and entered into a new contract to sell the property to third parties. Reversing the trial
court's entry of judgment for defendant and remanding, this court held that defendant did not have the option of voiding
his contract on the ground of his unilateral mistake regarding the time for settlement. The court said that defendant did
not show that his mistake had a material effect that was adverse to him, defendant did not read the contract and thus
bore the risk of his mistake, and there was no proof that enforcement of the contract would be unconscionable. DSP
Venture Group, Inc. v. Allen, 830 A.2d 850, 853.


D.C.App.2000. Cit. in ftn. Child's guardian challenged the decision of the trial court to set aside that part of a consent
decree establishing child's father's monthly support obligation. Reversing and remanding, this court held, among other
things, that the lower court abused its discretion in setting aside the order without an evidentiary hearing and based solely
on its determination that father's unilateral mistake of fact negated the voluntariness of his actions. Fields v. McPherson,
756 A.2d 420, 425.


D.C.App.1987. Quot. in sup. and adopted, com. (a) cit. in ftn., com. (b) cit. in sup. A general contractor sued a
subcontractor for breach of a bridge construction contract. The trial court found for the subcontractor on the ground
that no contract existed because there was no “meeting of the minds” on a material term. Reversing and remanding, this
court held, inter alia, that the findings of the trial court were not sufficient to support its conclusion that the defendant
had a valid defense of unilateral mistake to the contract claim. The court said that the proper test for determining whether
there had been a unilateral mistake required a new trial to decide whether the contractor bore the risk of a mistake that
it knew or should have known about in the subcontractor's bid. Flippo Const. v. Mike Parks Diving Corp., 531 A.2d
263, 269, 272, 273.
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Fla.


Fla.2013. Quot. in sup. This court authorized and directed the publication and use of standard jury instructions that
were reported, recommended, and proposed by the Supreme Court Committee on Standard Jury Instructions—Contract
and Business Cases. The commentary cited Restatement Second of Contracts § 153 as a source and authority for the
instruction on "Affirmative Defense—Unilateral Mistake of Fact." In re Standard Jury Instructions—Contract and
Business Cases, 116 So.3d 284, 324.


Fla.App.


Fla.App.2015. Cit. in sup. Cruise-ship passenger brought an action against owner of an onboard jewelry shop that
misunderstood the price per carat quoted by its supplier as the total price and sold passenger a large diamond for 1/20th
of what it was worth, seeking to enforce the sale. The trial court granted defendant's motion for summary judgment,
finding that there had been a unilateral mistake in the pricing. This court reversed and remanded, holding that there were
genuine issues of material fact that precluded summary judgment. The court applied a four-prong test for determining
the existence of a unilateral mistake, but noted that Florida's new jury instruction on the affirmative defense of unilateral
mistake was nearly identical to that found in Restatement Second of Contracts §§ 153 and 154, and the outcome would not
have changed if it had followed the Restatement's test. DePrince v. Starboard Cruise Services, Inc., 163 So.3d 586, 594.


Fla.App.2002. Cit. in sup., com. (g) quot. in sup. A Florida water-management district and a county sued a company that
had contracted to produce aerial maps, alleging breach of contract, inter alia. The company was a Tennessee corporation
that had represented that it was a Florida corporation during the bidding process, and it did not attach the requisite
certification from the Florida Secretary of State authorizing it to do business in Florida. Trial court dismissed the breach-
of-contract claim based on plaintiffs' failure to show a meeting of the minds with defendant. This court reversed and
remanded, holding, inter alia, that plaintiffs were not precluded from suing defendant simply because they assumed
their contract was with a Florida company, and that plaintiffs' mistake did not prevent the formation of a contract with
Tennessee company. Governing Board of the St. Johns v. Continental Aerial Surveys, Inc., 827 So.2d 304, 307.


Fla.App.1984. Quot. in sup. A hotel owner sued an exterminator for breach of contract. The exterminator had tendered a
low bid to exterminate termites, and the hotel had accepted the bid. The exterminator then realized its mistake in making
the bid and refused to perform. The hotel hired a third party to do the work and sued the exterminator to recover the
difference in price. The trial court concluded that the exterminator had been fully informed of the size and nature of
the hotel buildings at the time of the bid and found for the hotel owner. This court affirmed. It held that substantial
evidence supported a conclusion that the exterminator should bear the risk of its mistake. Orkin Exterminating Co. v.
Palm Beach Hotel, 454 So.2d 697, 699.


Ga.App.


Ga.App.1989. Quot. in sup., illus. 1 quot. in sup. A contractor attempted to withdraw a miscalculated bid on a church
recreation center project and sought return of the bid bond, refusing performance when the church accepted. The church
sued for the amount of the bond on the theory that the contractor had agreed not to withdraw the bid in the case of
negligent preparation. The trial court denied cross-motions for summary judgment and certified the issue of rescission.
Reversing in part, this court granted the contractor and the insurer who issued the bid bond summary judgment, holding
that rescission of the construction bid was available because of unilateral mistake of fact material to the contract,
regardless of negligence, if the church was not prejudiced. The court said that, since the mistake, amounting to 7% of the
bid, went to the substance of the consideration, enforcement would be unconscionable; because the church had actual
knowledge of the mistake before it forwarded the contract for signature of the contractor, it lost only what it sought
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to gain by taking advantage of the contractor's mistake. First Baptist Church v. Barber Contract., 189 Ga.App. 804,
377 S.E.2d 717, 719, 720.


Hawaii


Hawaii, 2006. Cit. and quot. in sup., adopted in case cit. in sup., subsec. (a) cit. in sup. After learning that they had settled
a personal-injury action against driver under the mistaken belief that the liability limit for driver's car insurance policy
was much lower than it actually was, wife and husband sued former attorneys, driver's insurer, and insurer's adjusting
company, seeking to rescind the release agreement. On remand, the trial court found the agreement unenforceable on
grounds of unconscionability in light of the stipulated value of the case, and granted summary judgment for plaintiffs.
Vacating and remanding, this court held, inter alia, that genuine issues of material fact remained as to the value of the
case at the time the parties entered into the release, and, thus, whether the agreement was voidable as unconscionable
under a theory of unilateral mistake. Thompson v. AIG Hawaii Ins. Co., Inc., 111 Hawaii 413, 142 P.3d 277, 278, 283,
284, 286, 288-290.


Hawaii, 2005. Cit. in sup., quot. in case quot. in disc. Widow of state worker who had died five days after retirement filed
petition with state retirement system for declaratory order allowing her to alter husband's retirement plan to one that
provided for survivor benefits. Retirement-system board denied relief. The trial court, in essence, reversed the decision of
the board. Vacating and remanding with directions to remand to the board, this court held, inter alia, that the husband
might have made a unilateral mistake in selecting a plan that did not provide for survivor benefits; the record supported
a finding that husband believed that his wife would receive retirement benefits under plan selected, and that this was a
basic assumption on which the agreement was made. Further, it was reasonable to allocate risk of mistake to retirement
system, not to individual retiree. Honda v. Board of Trustees of the Employees' Retirement System of the State, 108
Hawaii 212, 118 P.3d 1155, 1161, 1162, reconsideration denied 108 Hawaii 338, 120 P.3d 237 (2005).


Hawaii, 1999. Cit. in case cit. in disc. After rented air compressor ignited and exploded during use, renter and renter's
property and automobile insurer, among others, sued manufacturer and lessor of compressor for property damage and
subrogation. The trial court partially dismissed. Affirming in part, reversing in part, and remanding, this court held that
renter bore the risk of his mistaken inclusion of his property-damage claim in the settlement of his prior action against
defendants, thus barring his property-damage claim in the instant case, and that genuine issues of material fact precluded
summary judgment regarding insurer's subrogation rights. State Farm Fire and Cas. Co. v. Pacific Rent-All, Inc., 90
Hawaii 315, 978 P.2d 753, 763.


Hawaii, 1996. Cit. in headnotes, cit. in disc., quot. but dist. Following automobile accident, insurer sought declaration
that it was not obligated to defend and indemnify driver, the boyfriend of the daughter of its insured. After the trial court
determined that boyfriend was a permissive user of the vehicle and entered summary judgment against insurer, insurer
and injured party executed a settlement agreement, but insurer filed an appeal for the purpose of further clarifying the
permissive use doctrine. This court, unaware of the settlement agreement and the mootness of the issue, remanded for
entry of summary judgment for insurer. Insurer then moved to rescind the settlement agreement on the ground that it
was the product of a mutual mistake. The trial court denied the motion. Affirming, this court held, in part, that insurer
could not void the agreement on the basis of either mutual or unilateral mistake because it bore the risk of any mistake,
and, in any case, insurer was not so much mistaken as it was consciously ignorant of the state of the law. AIG Hawaii
Ins. Co., Inc. v. Bateman, 82 Hawaii 453, 923 P.2d 395, 395, 399, 400.


Hawaii App.


Hawaii App.1982. Quot. and cit. in sup. In 1970, the trustee-appellee filed an action to quiet title to nine parcels of land
on the island of Hawaii and then to partition them by sale. The lower court filed an interlocutory decree determining title
to the nine parcels. In May 1980 a public auction of parcel two was held. The purchaser-appellant was the highest bidder
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and was required to pay part immediately and the balance within 90 days. The balance was not paid. The purchaser
filed a motion to cancel the sale and release him from the sales contract. He alleged that prior to bidding he telephoned
the Planning Department of the County of Hawaii (PDCH), which informed him that the property was zoned hotel-
resort and that it could support a modest condominium project. He further alleged that it was not until after the sale
was confirmed that the PDCH advised him that in July 1979 the county general plan was amended to limit parcel two to
light-industrial uses, and therefore a condominium project was not permissible. The lower court denied the purchaser's
motion, concluding that the purchaser's mistake was not an innocent mistake of fact. On appeal, the trustee contended
that the lower court's denial of the purchaser's motion was interlocutory and not appealable absent special permission.
This court disagreed, stating that a denial of such a motion was final and appealable. The purchaser contended that his
contract to purchase was voidable under s 153 of the Restatement of Contracts 2d. Applying the Restatement rules, the
court affirmed, finding no error in the lower court's decision that the purchaser had not sustained his burden of proof.
First, the purchaser did not prove that enforcement of the sale would be unconscionable. Second, § 154 indicated that the
purchaser bore the risk of the mistake. Third, § 157 did not supersede ss 153 and 154; it applied only where the contract
was voidable under ss 153 and 154, and here that was not the case. First Trust Co. of Hilo, Ltd. v. Reinhardt, 3 Hawaii
App. 589, 655 P.2d 891, 893, 894.


Idaho App.


Idaho App.1997. Subsec. (a) cit. in headnote and disc. Buyers and seller entered into an agreement for the sale of farm
property. Four months later, the parties executed an option agreement giving the seller the right to repurchase the same
real property at any time during the existence of the escrow. After buyers decided to sell the property, seller brought an
action seeking specific performance of the option agreement. Buyers counterclaimed, requesting specific performance
of the land sale contract or, alternatively, damages. Trial court granted judgment to seller and ordered that the buyers
perform pursuant to the terms of the option agreement. This court affirmed, holding, inter alia, that the trial court's
denial of the buyers' claim of unilateral mistake was not erroneous. Although the option agreement may have turned
out to be disadvantageous to the buyers, due to the appreciation in the value of the property, it was not unconscionable.
Buyers provided no evidence that seller made any misrepresentations about the content of the option contract or that
seller had knowledge of the buyers' alleged mistaken belief. Dennett v. Kuenzli, 130 Idaho 21, 936 P.2d 219, 221, 226.


Ill.App.


Ill.App.1978. Cit. in sup. in diss. op. (Cit. section 295 of the Tentative Drafts, which is now section 153 of the
Official Draft.) Plaintiff, ex-wife, appealed from an order entered in a post-divorce proceeding denying her motion for
enforcement, clarification, amendment, and/or modification of a divorce decree. The appellate court affirmed and held,
inter alia, that the judgment lien secured against the marital residence was not concealed from the wife so as to allow
her to amend and/or modify the divorce decree where, before signing the agreement and prior to entry of the decree,
the wife had ample opportunity to check the chain of title at the recorder's office, or, in the alternative, at least to ask
the husband if the only indebtedness on the marital residence was the first mortgage. The dissent disagreed with the
majority's conclusion that the plaintiff failed to prove the existence of fraud perpetrated by defendant on plaintiff and
stressed that even if the majority were correct in their finding of no fraudulent conduct, the growing trend has been to
allow a party to avoid a contract on the ground of unilateral mistake where the other party either had reason to know
of, or, in fact intentionally caused the mistake. There was no doubt that the defendant had actual knowledge of the
judgment lien as it was his maneuverings that caused it to come into being. The fact that plaintiff could have avoided
the mistake by searching the judgment records would not preclude relief to the injured party where at all times plaintiff
acted in good faith and in accordance with reasonable standards of fair dealing. Waggoner v. Waggoner, 66 Ill.App.3d
901, 23 Ill.Dec. 28, 383 N.E.2d 795, 797, affirmed 78 Ill.2d 50, 34 Ill.Dec. 330, 398 N.E.2d 5 (1979).
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Md.Spec.App.


Md.Spec.App.1995. Cit. in ftn. as §§ 153-155. After a car accident, insured sued insurer alleging that it had breached
the uninsured motorist and underinsured motorist clauses of its policy by denying insured's claim for damages in excess
of other driver's insurance policy limits. Without insurer's consent, insured entered settlement agreement with driver.
Insured then sued insurer to enforce insurer's settlement offer. Trial court entered judgment for insured. This court
affirmed, holding that, since insured's failure to disclose or volunteer information as to the status of suit with other driver
did not constitute fraud or misrepresentation, insurer remained bound by its agreement to settle. It noted that although
a mistake induced by misrepresentation or fraud could justify rescission, insurer did not contend that either insured
or his attorney was deliberately deceptive, actively concealed facts or information, or otherwise made false statements.
Nationwide v. Voland, 103 Md.App. 225, 653 A.2d 484, 489.


Mass.App.


Mass.App.1992. Quot. in diss. op. Shareholders in family corporation entered into contract for corporation to repurchase
their stock at a price to be determined by an independent auditor. Three years after the purchase, shareholders sued
corporation for breach of contract, alleging that defendant had caused the auditor to deviate from the pricing formula
specified in the contract. This court corrected the trial court's entry of judgment for plaintiffs and affirmed it as corrected,
holding that defendant violated the contract when it unilaterally requested the auditor to make adjustments in the pricing
formula without plaintiffs' knowledge. The dissent contended that where all parties had agreed to accept the auditor's
statement of price as final, and plaintiffs did not ask for a breakdown of adjustments but relied on the auditor's assertion
that the price was correct, plaintiffs bore the risk of their unilateral mistake as to the basis of the price adjustments and
should not recover in the absence of defendant's fraud or bad faith. Alperin v. Eastern Smelting & Refining Corp., 32
Mass.App.Ct. 539, 553, 591 N.E.2d 1122, 1131.


Mass.App.1988. Quot. in sup., cit. in ftn. A deed conveyed more of the seller's land than the parties had previously
agreed to convey. The buyer noted the discrepancy at the closing, and since the seller himself was not present, the seller's
attorney agreed to the modification of the original agreement. The seller sued to reform the deed. The trial court denied
relief. Reversing, this court held that the seller was entitled to reformation of the deed. The court stated that when one
party to a contract was mistaken about a basic assumption that had a substantial adverse effect on that party's duties
in the contract, while the other party had reason to know of the mistake, equitable relief was available. The court also
stated that the attorney was not authorized to act as the agent of the seller at the closing, and therefore his assent to the
modification of the agreement was not binding on the seller. Torrao v. Cox, 26 Mass.App.Ct. 247, 525 N.E.2d 1349, 1352.


Mass.App.1987. Quot. in sup. At the direction of a bank officer, a widow inexperienced in business signed two promissory
notes on bank loans both in her capacity as a company president and as an individual. When the company became
insolvent, the bank sought repayment from the widow. The trial court's judgment in favor of the widow was affirmed
by the appellate division on the basis of mutual mistake. Reversing, this court held that the mistake of one party to a
transaction was not sufficient to invoke the principle of mutual mistake. The court reasoned that the widow could not
avoid the contract on the basis of a unilateral mistake because requiring the endorsement by the president of a close
corporation is not unconscionable, the bank did not know of the widow's ignorance of the consequences of her second
signature, and relief is not granted because a person is ignorant of the law. First Safety Fund Nat. Bank v. Friel, 23
Mass.App.Ct. 583, 504 N.E.2d 664, 667.


Mass.App.1979. Cit. in ftn. (Cit. section 295 of the Tentative Drafts, which is now section 153 of the Official Draft.) A
purchaser brought suit against vendors to cancel a note and mortgage on grounds of mutual mistake and fraud. Plaintiff
also sought to rescind a purchase agreement and sought reimbursement for an overpayment made because of an error
in the calculation of the area of the land conveyed by the deed. The lower court concluded that the sale was not vitiated
by mutual mistake or fraud and the vendors were entitled to a sum as an adjustment of the amount owing on the note.
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The appellate court affirmed and held that clear and convincing evidence of the plaintiff's claim was required because he
alleged mutual mistake as the basis of his claim. The court held that the contract was not voidable because the mistake
was unilateral and the plaintiff had assumed the risk. Covich v. Chambers, 8 Mass.App. 740, 397 N.E.2d 1115, 1121.


Mo.


Mo.2015. Cit. in case quot. in sup. Buyer of a manufactured home brought an action against seller, alleging, among
other things, that the home defendant delivered and installed contained defects and irregularities and that the parties'
arbitration agreement was invalid because, under the contract, plaintiff was obligated to arbitrate all of his disputes and
defendant was not. The trial court denied defendant's motion to compel arbitration and the court of appeals affirmed.
Reversing and remanding, this court held that the lack of mutuality in the arbitration agreement did not render the
agreement invalid. The court explained that the issue was whether the consideration for the contract as a whole was
adequate, rather than the consideration for the agreement to arbitrate, and determined that the lack of mutuality as to
the arbitration agreement did not make it “unconscionable,” as that term was understood under Restatement Second of
Contracts § 153. Eaton v. CMH Homes, Inc., 461 S.W.3d 426, 432.


Mo.2001. Cit. in disc. Receiver in a nursing-home receivership moved to reimburse successor operators out of
prereceivership accounts receivable for amounts paid facilities' employees for work completed before the receivership,
even though creditor had perfected a security interest in the receivables. The trial court granted the motion. Reversing
and remanding, this court held, inter alia, that enforcing creditor's security interest would not be unconscionable under
state-law provision requiring receiver to honor secured agreements unless they were found to be unconscionable. State,
Missouri Dept. of Social Services, Div. of Aging v. Brookside Nursing Ctr., 50 S.W.3d 273, 277.


Mo.App.


Mo.App.2008. Quot. in case cit. in ftn. Personal representative of deceased investor sued investment-brokerage firm and
individual broker, asserting claims of breach of fiduciary duty and negligence on the part of defendants in their handling
of decedent's investments. The trial court denied defendants' motion to stay the action and compel arbitration. Reversing
and remanding with instructions to grant the motion, this court held that a “uniform submission agreement” signed by
plaintiff in her capacity as executor of decedent's estate was a valid and enforceable agreement to arbitrate her claims
against defendants; the court found no evidence in the record proving plaintiff's affirmative defense that she executed the
agreement under the mistaken belief, allegedly induced by defendants, that there already was an arbitration agreement
in force, as part of decedent's customer-account agreement. Harris v. A.G. Edwards & Sons, Inc., 273 S.W.3d 540, 543.


Mo.App.2007. Cit. in sup., cit. in case quot. in sup. Eighty-five-year-old holder of a life estate in 370 acres of farm property
and her family sued purchaser, seeking to set aside her conveyance of the life estate and potential reversionary interests.
The trial court entered judgment for holder. Affirming in part, this court held, inter alia, that, based on the extraordinary
circumstances surrounding the entire transaction, it would have been unconscionable not to permit holder to set aside
deeds that she had conveyed due to her unqualified mistake in signing an amendment conveying her interests for the
mere sum of $500 when she believed she was receiving $44,000. Landers v. Sgouros, 224 S.W.3d 651, 664, 667.


Mo.App.2003. Quot. in case quot. in disc. Police-board members sued police officer for breaching employment contract
after he resigned and accepted other law-enforcement employment in violation of contract. Trial court awarded plaintiffs
damages. This court affirmed, holding that agreement was not an adhesion contract. Although agreement was a
prerequisite to employment, defendant had option of forgoing employment if contract's terms were unsatisfactory, and
board's bargaining power did not make agreement an adhesion contract or unconscionable. Contract terms did not show
strong, gross, and manifest inequality, as defendant was provided free training and a salary in exchange for a commitment
to work for department for four years after the end of training, or, if he chose to leave department earlier, to reimburse
training costs on pro rata basis. Smith v. Kriska, 113 S.W.3d 293, 298.
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Mo.App.1998. Cit. in headnote and disc. Widow appealed the decision of the board of the local government employees'
retirement system denying her survivor's pension benefits. Trial court reversed the board's decision and entered judgment
for the widow. This court reversed, holding, inter alia, that, because multiple inferences could reasonably be deduced
from the evidence, the board's determination that the widow failed to establish mistake by clear and convincing evidence
was based on substantial evidence. Ricks v. Missouri Local Government Employ., 981 S.W.2d 585, 587, 593, 594.


Mo.App.1996. Cit. in disc. When contractor demanded arbitration pursuant to the terms of the construction contract
it executed with property owner, property owner sought declaration that the contract was unenforceable because it did
not reflect the parties' intentions. Specifically, owner alleged that it believed that it was contracting with a joint venture
comprising contractor and its financial backer, without whose involvement owner would never have entered into the
agreement. On remand from this court, the trial court declared the contract void. Reversing and remanding, this court
held that the contract was ambiguous; that extrinsic evidence indicated that there was no meeting of the minds, or
manifestation of mutual assent, because of owner's agent's unilateral mistake in failing to name, as contractor, both
contractor and financial backer; and that contractor was aware of this mistake; however, because the evidence also
showed that owner ratified or approved of the contract, it was a legally binding agreement, the terms of which entitled
contractor to an order compelling arbitration. Silver Dollar City v. Kitsmiller Const., 931 S.W.2d 909, 915.


Mo.App.1990. Cit. in disc. A decedent's estate sued the decedent's friend, who held a joint banking account with the
decedent, in order to obtain title to money in the account. The trial court found for the estate, holding that the decedent
was mistaken as to the legal effect of the joint account that entitled the defendant to the account balance upon his
death, and that it was the decedent's intent that the account balance be considered as part of his estate and distributed
according to his will. Reversing and remanding, this court held that the joint tenancy with the right of survivorship was
not avoidable based on evidence of the decedent's contrary intent or by his mistake as to the legal effect of the joint
tenancy, because such mistakes did not rise to the level required under state statute or common law to afford relief. The
court said that relief could not be granted because the decedent's mistake was a mistake of law, as opposed to a mutual
or unilateral mistake. Matter of Estate of Hysinger, 785 S.W.2d 619, 624.


Mo.App.1984. Quot. in part and cit. in sup. Plaintiff was the assistant treasurer of a corporation which did business with
defendant brokerage firm. Defendant offered plaintiff debentures at a certain price which plaintiff initially refused but
later accepted. Defendant then realized that it had misquoted the offer and cancelled the offer. Plaintiff sued for breach
of an oral sales contract. Defendant claimed that it had made a unilateral mistake as to whom it was dealing with and
as to price. The trial court entered judgment for plaintiff for half the damages sought, and both parties appealed. The
appellate court reversed and remanded, holding inter alia, that the trial court's erroneous affirmative defense instruction
neither reflected the evidence nor correctly stated the applicable law, and that defendant could assert unilateral mistake
as an affirmative defense. Sheinbein v. First Boston Corp., 670 S.W.2d 872, 877.


Neb.App.


Neb.App.2007. Cit. in pleading §§ 152-154. Loan guarantors sought to amend their complaint against bank to add, inter
alia, a claim of mutual mistake, alleging that they relied in good faith on bank's representations that a Small Business
Administration (SBA) guarantee was possible when in fact SBA regulations forbade approval of the loan the parties
contemplated, and that the misrepresentation created a mistake as to a basic assumption underlying the parties' contract
and had a material effect on the agreed exchange of performances. The trial court denied plaintiffs' motion to amend.
Reversing and remanding, this court held that there was no evidence that defendant would be prejudiced by the proposed
amendment. Bailey v. First Nat. Bank of Chadron, 16 Neb.App. 153, 160, 741 N.W.2d 184, 191.


Neb.App.1998. Cit. in headnote, cit. in disc. Car dealer that undercharged customer $4,000 on a new pickup truck brought
action to reform the purchase contract and recover the amount allegedly owed. Plaintiff argued, among other things,
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that the purchase price on the contract was listed as $22,858 when, in fact, it should have read $26,858. The trial court
dismissed the complaint. Affirming, this court held, in part, that plaintiff failed to present clear and convincing evidence
that the parties made a mutual mistake in the execution of the purchase contract. While the court noted that defendant
took advantage of plaintiff's unilateral mistake, it refused to analyze the evidence under the theory of unilateral mistake,
since facts supporting such a theory were not pled. Jim's Dodge v. LeGrande Excavating, 6 Neb.App. 719, 575 N.W.2d
890, 891, 895.


Nev.


Nev.2014. Adopted in case cit. in sup. After mother executed a deed gifting her condo to her adult daughter's irrevocable
inter vivos trust, but later, as trustee of the trust, signed another deed transferring the condo back into her own name,
daughter sued mother, seeking an order requiring mother to transfer the condo back to the trust. The trial court entered
partial summary judgment for mother, finding that her execution of the deed transferring title to the condo to the trust
was based on unilateral mistakes. Granting daughter's petition for a writ of mandamus, this court directed the trial
court to deny mother's motion for partial summary judgment, holding that genuine issues of fact remained, because the
trial court did not make a finding as to what specific mistake affected mother's execution of the deed or what mother's
intent was when she made the donative transfer. The court noted that, while the occurrence of a unilateral mistake could
allow a party to a contract to obtain relief from the contract, contract-based unilateral mistake was inapplicable in the
donative-transfer context, in which only the grantor's intent and acts mattered. In re Irrevocable Trust Agreement of
1979, 331 P.3d 881, 885.


Nev.2004. Cit. in case cit. in sup. Buyer of two incorrectly described parcels of city property at a public auction sued
county for trespass, inverse condemnation, and nuisance after taxes were assessed on parcels. County counterclaimed,
seeking reformation of deed or rescission of contract. Trial court ordered buyer to reform contract to reflect property
that county had intended to sell. This court affirmed reformation order, but remanded for partial refund to buyer. Given
Nevada case law, the Restatement Second of Contracts, and the trend among western states to allow reformation, the
court held that trial court did not err in reforming contract between buyer and county to describe remnant parcels based
on county's unilateral mistake. Buyer knew about mistake but failed to disclose it to county. NOLM, LLC v. County
of Clark, 100 P.3d 658, 661, 663.


Nev.1987. Cit. in sup. and adopted. A purchaser of property at a trustee's sale sued the seller, seeking rescission of the
sale and damages, after it discovered that it had actually bought a parcel located in back of the parcel it believed it had
purchased. The trial court held in favor of the seller. Reversing and remanding, this court held, inter alia, that the buyer
was entitled to rescission by virtue of a unilateral mistake. The court concluded that the buyer was mistaken at the time
of the contract as to a basic assumption on which he made the contract and the mistake had a materially adverse effect
on the agreed exchange of performances and that the seller caused the mistake by publishing a misleading notice and
giving misleading information to the buyer over the telephone. Home Savers, Inc. v. United Sec. Co., 103 Nev. 357, 741
P.2d 1355, 1356, 1357.


N.M.App.


N.M.App.1995. Cit. in headnote, cit. in disc. After vendor deeded 15 acres of land to purchasers without a reservation of
water rights, vendor and community water association sued purchasers to reform or rescind the deeds. Affirming in part
the trial court's grant of summary judgment for defendants, this court held, inter alia, that, since the trial court properly
allocated the risk of mistake to plaintiffs, the deed could not be rescinded by plaintiffs for unilateral mistake as a matter
of law. Twin Forks Ranch, Inc. v. Brooks, 120 N.M. 832, 907 P.2d 1013, 1013, 1015, 1016.
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N.Y.


N.Y.1981. Cit. in sup., com. (b) quot. in part in sup. (Cit. section 295 of the Tentative Drafts, which is now section 153
of the Official Draft.) The plaintiff and the defendants signed a binder whereby the plaintiff agreed to buy an apartment
house from the defendants. Before any formal contract was signed, it was discovered that under the second mortgage
on the building, the sale of the premises accelerated the entire balance. The contract closing never occurred because
the defendants were unwilling to pay the accelerated cost. The plaintiff brought suit for specific performance, which
was granted by the trial court. The appellate court reversed, concluding that there had been a mutual mistake and that
specific performance was inappropriate. On appeal from that decision, this court reversed and reinstated that judgment
of specific performance. Because the second mortgage was in the possession of the defendants, they were considered
legally, if not factually, aware of the acceleration clause, and their negligent failure to discover the mistake was not
grounds for denying specific performance. The court concluded that rescission of the binder was not appropriate because
the unilateral mistake was not so material that it went to the foundation of the agreement. Da Silva v. Musso, 53 N.Y.2d
543, 444 N.Y.S.2d 50, 55, 428 N.E.2d 382, 386-387.


N.Y.Sup.Ct.App.Div.


N.Y.Sup.Ct.App.Div.1988. Cit. in diss. op. An agreement of sale for a house provided for a refund of the purchasers'
down payment if they notified the seller of financing problems within 45 days. Several months later the parties modified
other terms of the contract, but when the buyers could not obtain financing, the seller refused to return their deposit,
contending that the 45-day contingency period had expired. The buyers sued the seller for return of their deposit, and
the trial court granted them summary judgment, holding that the 45-day period began running anew when the contract
was modified. This court affirmed. The dissent argued that the time limit would be meaningless unless it referred to a
period commencing with the execution of the contract, but that a triable issue existed as to whether the buyers could be
entitled to equitable rescission, as they asserted that the seller was aware of the buyers' financing problems and of their
mistaken belief that the contract modifications renewed the 45-day period. Cortesi v. R & D Const. Corp., 137 A.D.2d
901, 524 N.Y.S.2d 874, 877.


N.C.App.


N.C.App.1989. Cit. in sup. A contractor entered into an agreement with a developer to do work on an apartment complex.
The developer requested additional work and materials, for which it never paid the contractor. At a settlement hearing,
the contractor's lawyer was unaware of a large sum of money owed to the contractor and retained by the developer and,
thus, requested too little money in the settlement. The contractor sued the developer, claiming a mutual mistake of fact.
The trial court entered judgment in favor of the plaintiff based on the jury's finding that the agreement was subject to
rescission because the plaintiff was mistaken as to the amount due during the settlement dispute. This court affirmed, and
remanded for an additional award of interest, holding, inter alia, that there was evidence to support the jury's findings
and to rescind the settlement agreement because of mistake. It cited evidence that the defendant knew that the funds were
retained and thought that the plaintiff's request was too low. Thompson-Arthur v. Lincoln Battleground, 95 N.C.App.
270, 382 S.E.2d 817, 823.


N.C.App.1988. Cit. in disc. A purchaser of land sought to rescind or reform the deed of property based on allegations
that the boundaries of the tract were not as the seller's agent represented them to be. The trial court entered judgment on
a jury verdict in favor of the defendant. This court affirmed and held that for the trial court's failure to submit the issue
of fraud to the jury was not reversible error, because the jury found, inter alia, that the seller neither knew of nor caused
the purchaser's mistaken belief as to the boundaries, and that the purchaser's reliance on the agent's representations was
not reasonable. The court concluded that these findings were fatal to the purchaser's fraud claim. Howell v. Waters, 89
N.C.App. 721, 367 S.E.2d 3, 4.
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N.C.App.1986. Cit. in disc., cit. in sup. The buyer of a tract of land sued the seller to rescind the land sale agreement on
grounds of mutual mistake after the buyer discovered that the seller had misrepresented the tract's true boundary lines.
The trial court granted the defendant's motion for a directed verdict. Reversing, this court held that, as a matter of law,
rescission could be granted on grounds of mutual mistake induced by misrepresentation and remanded the question of
the seller's knowledge of the mistake. The court reasoned that the requirement of mutuality of mistake to grant rescission
was not without exception, and in this case the buyer's mistake could have been sufficient to avoid the agreement if the
seller either knew of the mistake or caused it. Howell v. Waters, 82 N.C.App. 481, 347 S.E.2d 65, 69, 70.


Ohio


Ohio, 1997. Quot. in diss. op. Three brothers executed a settlement agreement regarding the disposition of a corporation,
in which they were equal shareholders, and a partnership, in which they were equal partners. The trial court filed a
judgment entry marking the case settled and dismissed. Soon thereafter, one brother moved to vacate the judgment
entry, citing the parties' differing interpretations of the agreement. The trial court sustained other brothers' objection
and entered judgment consistent with their interpretation of the agreement. The intermediate appellate court affirmed.
Reversing and remanding, this court held that the trial court abused its discretion in enforcing a settlement agreement, the
existence of which was legitimately disputed, without first conducting an evidentiary hearing. Dissent believed that the
settlement agreement was a binding contract, which first brother could not avoid with defenses grounded in indefiniteness
and mistake. Rulli v. Fan Co., 79 Ohio St.3d 374, 683 N.E.2d 337, 341.


Ohio App.


Ohio App.2010. Cit. in disc., quot. in sup. Borrower/real-estate investor and his property company sued bank, after
bank refused to honor the terms regarding prepayment-consideration in the promissory note; bank counterclaimed,
asserting that it made a drafting error in the prepayment-consideration clause and therefore reformation of the note
was warranted based upon unilateral mistake. The trial court, inter alia, granted summary judgment for bank on its
counterclaim. Affirming, this court held that the trial court did not err in finding a unilateral mistake, nor did it err in
finding reformation to be the appropriate remedy. The court reasoned that the prepayment-consideration clause was a
basic assumption upon which the agreement was based, bank made a mistake in drafting the clause, and the mistake had
an adverse material effect on the agreed exchange of performances. 425 Beecher, L.L.C. v. Unizan Bank, Natl. Assn.,
186 Ohio App.3d 214, 2010-Ohio-412, 927 N.E.2d 46, 55.


Ohio App.2009. Cit. and quot. in sup. Terminated employee sued former employer for breach of his written severance
agreement, after employer refused to honor an alleged typographical error in the agreement extending severance
payments for 15 months, rather than the three months employee was orally offered. The trial court reformed the
agreement to conform to the orally offered three-month period. Reversing and remanding, this court held that rescission
was the appropriate remedy for employer's unilateral mistake; employer presented evidence establishing that it made a
mistake when it drafted and signed the severance agreement, the mistake had a material effect on the scope and extent of
the performance required of it, and employee's deposition testimony established that employee had reason to know of the
mistake. Faivre v. DEX Corp. Northeast, 182 Ohio App.3d 563, 573, 575, 2009-Ohio-2660, 913 N.E.2d 1029, 1037, 1039.


Ohio App. 2009. Quot. in case quot. in disc., subsec. (b) quot. in sup. Purchaser of real property appealed the trial court's
enforcement of a settlement agreement that he had entered into with property sellers and a neighbor that had widened
a road in a manner that allegedly violated his property rights. This court affirmed the trial court's judgment, holding,
inter alia, that the settlement was not unenforceable because of purchaser's claimed unilateral mistake—that he did not
understand that dismissal of “this action” meant dismissal of not just his claims against sellers, but of his claims against
neighbor as well; this “mistake” was not sufficient to rescind the settlement agreement, which was clear in its terms, and
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there was no evidence that either sellers or neighbor had reason to know of the mistake or that their fault caused the
mistake. Selvage v. Emnett, 181 Ohio App.3d 371, 377, 378, 2009-Ohio-940, 909 N.E.2d 143, 147, 148.


Ohio App.2001. Cit. in disc. Golf course that was constructed on land leased from county sued county for breach of
the lease, seeking reimbursement of admission taxes it was required to pay to cities in which it was located. Affirming
the trial court's entry of judgment for plaintiff, this court held that defendant breached its promise to pay the municipal
admission taxes, and bore the risk of any mistake concerning the existence or enforceability of the taxes. LaConte Ent.
v. Cuyahoga Cty., 145 Ohio App.3d 806, 812, 764 N.E.2d 1051, 1056.


Ohio App.1988. Cit. and quot. in sup. A seller of an aircraft sued the buyer to recover money allegedly due as part of
the price or to rescind the contract for sale after it was established that the seller had made a mistake in computing the
price. It was alleged that the buyer knew of the error. The trial court directed a verdict for the buyer, holding that the
mistake was not sufficient to give rise to rescission or to a recovery under the doctrine of unjust enrichment. Reversing
and remanding, this court held that a jury question existed as to whether the seller had erroneously given the buyer too
much credit for a trade-in. Viewed in the light most favorable to the seller, it was reasonable to infer that the buyer had
been aware of the seller's unilateral mistake when the purchase and sale were closed. The court concluded that these facts
may entitle the seller to the equitable remedy of restitution and possibly additional relief intended to restore the status
quo ante or its equitable equivalent. Aviation Sales v. Select Mobile Homes, 48 Ohio App.3d 90, 548 N.E.2d 307, 310.


Pa.


Pa.1976. Section 295 of Tentative Draft 10 which is now Section 153 of the Official Draft cit. in ftn. in conc. op. Appellant
husband brought this equitable action seeking to set aside a conveyance to his wife, the appellee, of his interest in
their jointly held residence. The basis of appellant's claim was the contention that the real estate was conveyed under
circumstances which gave rise to a constructive trust. At the close of the presentation of appellant's evidence at trial a
compulsory nonsuit was entered. This appeal was taken when his motion to remove the nonsuit was denied. Although
the appellate court agreed with the trial court that there was no proof of fraud, duress or undue influence by appellee in
the case at bar, it concurred with appellant's assertion that the chancellor erred in not finding a confidential relationship
between appellant and his wife which would have imposed upon her an obligation to disclose material facts and gave
rise to factual issues which made the imposition of a nonsuit inappropriate, and the court, therefore, reversed. Yohe v.
Yohe, 466 Pa. 405, 353 A.2d 417, 422.


Pa.Super.


Pa.Super.1999. Cit. in sup. Lenders brought action against defaulting borrower and his wife, seeking to hold them
personally liable for a loan that was used to finance husband's equipment supply business. The trial court entered
summary judgment for plaintiffs. Affirming in part, reversing in part, and remanding, this court held that husband could
be held personally responsible where he knew or had reason to know of plaintiffs' belief in his assent to personal liability;
that the fact of defendants' marital relationship, in and of itself, did not render husband the agent of his wife, who was
unaware that an unauthorized loan was made on her behalf; and that material factual issues existed as to whether wife
ratified husband's actions by failing to inform plaintiffs that husband had executed the loan agreement without her
consent. Lapio v. Robbins, 729 A.2d 1229, 1234.


Pa.Super.1991. Com. (a) quot. in ftn. in sup. An electronics repair service owner who leased space for commercial
purposes sued the lessor, alleging the wrongful detention of a portion of the demised premises. The trial court ruled in
favor of the plaintiff, finding that the lessor's continued use of a utility room in the basement violated the lease. Affirming,
this court held that the plaintiff's alleged unilateral mistake as to the meaning of the term “full basement” in the written
lease did not void the lease. The court noted that the words in question were to be interpreted according to their prevailing
meanings. Warren v. Greenfield, 407 Pa.Super. 600, 595 A.2d 1308, 1313.
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Pa.Super.1989. Quot. in sup. A driver who was involved in an automobile accident with an uninsured motorist settled
with his insurer for an amount represented to be the maximum limit of his policy. When the driver discovered that the
maximum limit of his policy was significantly greater, he refused to accept the settlement agreement, alleging fraudulent
misrepresentation by the insurer. The trial court denied the defendant's motion to compel enforcement of the settlement
agreement, finding that correspondence from the plaintiff's attorney to the defendant evidenced a mutual mistake
concerning the policy limits of the insured. Affirming, this court held that because the defendant knew, or should have
known, that the plaintiff accepted the terms of the settlement offer under the mistaken belief that it was the limit of
his coverage, the plaintiff was entitled to void the contract. Lanci v. Metropolitan Ins. Co., 388 Pa.Super. 1, 564 A.2d
972, 974.


Tenn.App.


Tenn.App.2006. Cit. in disc., com. (a) cit. in disc. Purchaser of chiropractic practice brought breach-of-warranty action
against seller, after purchaser made significant changes to the practice following the sale, and business dropped off
sharply. The trial court entered judgment for purchaser. Reversing in part and remanding, this court held, inter alia,
that, in light of the fact that both parties had been privy to the correct billings and collections figures when they signed
the purchase agreement, the incorrect figures included in the seller's warranty were the result of a mutual mistake by
both parties. The court concluded that the trial court erred in disallowing reformation of the agreement to correct the
mistake; there was no evidence presented that seller, as the party seeking reformation of the agreement, was guilty of
any gross negligence or fraud. Sikora v. Vanderploeg, 212 S.W.3d 277, 287.


Utah


Utah, 1990. Cit. in ftn. in sup. A state highway contractor sued the Utah Department of Transportation after it rescinded
a supplemental agreement allegedly intended to compensate the contractor for the department's overestimation of the
amount of “riprap” material necessary to complete a construction project. The trial court awarded summary judgment
for the contractor's insurance company, as assignee, and ordered that the supplemental agreement be enforced. Reversing
in part and remanding, this court held that if the department could show that it signed the agreement under a unilateral
mistake of fact, then rescission of the supplemental agreement was the proper remedy. Genuine issues of fact existed as
to whether the department's chief construction officer realized at the time he signed the supplemental agreement that
the item of riprap covered in the supplemental agreement was related to the item of “clearing and grubbing,” which
represented an inflated bid attributable to unbalanced bidding. B & A Assoc. v. L.A. Young Sons Const., 796 P.2d 692,
696.


Utah, 1989. Cit. in disc. A bank that mistakenly endorsed a promissory note in blank in exchange for the guarantor's
new note sued the guarantor to recover on the new note and sought a declaratory judgment to release its liability on the
note it endorsed. The purpose of the contract was to transfer the note to the guarantor, thereby enabling the guarantor
to mitigate losses and to recoup from third parties what he owed the bank on his guaranty of the first note. The trial
court found the bank liable, but this court vacated the judgment on certain conditions, holding, inter alia, that the bank
was entitled to reformation of the endorsement on the ground of mistake, since the endorsement of the note in blank
erroneously created in the guarantor a right never contemplated by the parties. It determined that the law provided relief
whether the error was deemed a mistake of fact or of law. Guardian State Bank v. Stangl, 778 P.2d 1, 6.


Wash.


Wash.2003. Cit. in ftn. in sup. §§ 151-153. Seller of commercial real estate sued purchaser for failure to pay on promissory
note. Purchaser counterclaimed against seller for, in part, mutual mistake as to the property's square footage. The trial
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court granted summary judgment against purchaser, but the court of appeals reversed, reinstating the mutual-mistake
claim. Reversing, this court held, inter alia, that, because purchaser had constructive knowledge of the true facts at the
time of closing the transaction, it could not invoke the doctrine of mutual mistake. Denaxas v. Sandstone Court of
Bellevue, L.L.C., 148 Wash.2d 654, 668, 63 P.3d 125, 131.


Wash.App.


Wash.App.1992. Cit. in disc., quot. in sup. Injured passenger sued insurer of the vehicle that rear-ended the car in which
plaintiff was riding to enforce a settlement agreement that defendant claimed had been mistakenly made. Affirming
the trial court's entry of summary judgment for plaintiff, this court held that, since plaintiff was not chargeable with
knowledge of defendant's unilateral mistake, defendant would not be relieved of its obligation under the settlement
agreement. The court also noted that the settlement agreement was not unconscionable because it did not shock the
conscience, as it was less than what plaintiff sought. Gill v. Waggoner, 65 Wash.App. 272, 828 P.2d 55, 57, 59.


W.Va.


W.Va.1984. Cit. in conc. op., quot. in ftn. to conc. op. Lessors brought an action to reform or void an oil and gas lease
on the grounds that it was no longer commercially reasonable. The lower court granted the lessees' motion to dismiss
the action for failure to state a claim upon which relief could be granted, and the lessors appealed. This court reversed,
holding that, though the lessors were estopped from relying on equitable principles because they were not the original
parties to the contract, their allegations concerning the possibility of mutual mistake, as well as their allegation that
the lessees abandoned the leasehold by failing to pay royalties to the lessors, raised potentially meritorious arguments
which precluded summary judgment. A concurrence agreed that the lessors were entitled to a hearing on the merits of
their claim but upon much more equitable bases than the majority would allow, in order to provide the court with the
flexibility necessary to fill in contractual gaps and adapt to unexpected changes in the oil and gas industry since the lease
was originally put into effect. McGinnis v. Cayton, _W.Va. _, 312 S.E.2d 765, 773.


Wis.App.


Wis.App.1994. Cit. in disc. Clinic entered agreement with state patient compensation fund, tendering $400,000 for fund
to assume defense of clinic and its employees in plaintiff's malpractice claim against the clinic, two clinic physicians, and
two clinic technicians. This court affirmed the trial court's grant of summary judgment for clinic on its cross-claim that
fund was obligated by agreement to defend the two physicians. The court rejected fund's contention that it was entitled
to rescission on ground of unilateral mistake. Looking at correspondence between clinic and fund, the court said that
fund's claim that it was not aware at time of entering agreement with clinic that the two physicians were clinic employees
did not persuade the court that clinic was either at fault for the mistake or knew or had reason to know that a mistake
existed. Erickson by Wightman v. Gundersen, 183 Wis.2d 106, 515 N.W.2d 293, 299.


Restatement of the Law - Contracts © 1932-2018 American Law Institute. Reproduced with permission. Other editorial enhancements ©


Thomson Reuters.


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government
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SME INDUSTRIES, INC., a Utah
corporation, Plaintiff and Appellant,
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THOMPSON, VENTULETT, STAINBACK AND


ASSOCIATES, INC.; Robert Norman Veale;
Gillies, Stransky, Brems & Smith; Jonathan


Bradshaw; Reaveley Engineers & Associates,
Inc., a corporation; Earl S. Eppich; and Does


1–40 inclusive, Defendants and Appellees.


No. 990869.
|


June 26, 2001.
|


Rehearing Denied July 26, 2001.


Synopsis
Subcontractor on county project to renovate convention
center brought action against architectural services
company and design team, asserting direct claim for
delay damages and breach of contract and other claims
assigned to it by general contractor. The Third District
Court, Salt Lake, David S. Young, J., granted summary
judgment in favor of defendants. Subcontractor appealed.
The Supreme Court, Russon, Associate Chief Justice, held
that: (1) genuine issue of material fact existed as to whether
county and architectural services company intended
to prohibit assignment of breach of contract claims,
precluding summary judgment on subcontractor's breach
of contract claim against architectural services company;
(2) subcontractor could not recover from architectural
service company on breach of express warranty theory;
and (3) “economic loss rule” barred subcontractor from
recovering purely economic damages on its professional
negligence claims.


Affirmed in part, reversed in part, and remanded.


Attorneys and Law Firms


*672  Harold C. Verhaaren, D. Scott Crook, Salt Lake
City, for plaintiff.


John N. Braithwaite, Salt Lake City, for TVSA
defendants.


Craig R. Mariger, Edward R. Munson, Salt Lake City, for
GSBS defendants.


Craig C. Coburn, Bastiaan K. Coebergh, Salt Lake City,
for Reaveley defendants.


Opinion


RUSSON, Associate Chief Justice:


¶ 1 Plaintiff SME Industries, Inc., brought this action
against numerous defendants, seeking delay damages
and other economic losses it allegedly incurred while
working on a construction project. The trial court granted
defendants' motions for summary judgment, and SME
appeals.


BACKGROUND


¶ 2 On May 20, 1992, Salt Lake County (the
“County”) entered into a contract for architectural and
consulting services with Thompson, Ventulett, Stainback


and Associates, Inc., and Robert Norman Veale 1


(collectively, “TVSA”). Pursuant to TVSA's contract
with the County (the “County–TVSA contract”), TVSA
agreed to provide, inter alia, “designs, drawings, and
specifications” for a construction project to renovate
and expand the Salt Palace Convention Center in Salt
Lake City, Utah (the “project”). The County–TVSA
contract also provided that TVSA would be assisted by
other design professionals approved by the County (the
“design team”) in performing its responsibilities under
the contract. Accordingly, TVSA contracted with Gillies,


Stransky, Brems & Smith and Jonathan Bradshaw 2


(collectively, “GSBS”) to provide local architectural


services for the project (the “TVSA–GSBS contract”), 3


and Reaveley Engineers & Associates, Inc., and Earl S.


Eppich 4  (collectively, “Reaveley”) to provide structural
engineering services for the project (the “TVSA–Reaveley
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contract”). Neither GSBS nor Reaveley contracted
directly with the County.


¶ 3 In early 1994, the County advertised the construction
of the project for bids. Hughes–Hunt, a joint venture,
submitted a bid to the County to become the general
contractor and, in furtherance of that purpose, received
a bid from SME Industries, Inc. (“SME”), to furnish,
fabricate, and erect the structural steel for the project.
Hughes–Hunt was awarded the contract and subsequently
entered into a subcontract agreement with SME. Neither
SME nor Hughes–Hunt contracted directly with any
member of the design team.


¶ 4 Shortly after beginning work on the project, SME
encountered problems with the structural steel portions
of the plans and specifications prepared by the design
team. These problems continued over the course of SME's
work on the project and necessitated the preparation
and submittal of more than 450 requests for information
(“RFIs”). Moreover, the problems with the structural
steel portion of the project also necessitated the submittal
of numerous requests for change orders for clarifications
of the plans and specifications.


¶ 5 Accordingly, after the project was completed, SME
submitted to Hughes–Hunt a request for recovery of
extraordinary costs in the amount of $2,193,000. SME
claimed it was entitled to recover the extraordinary costs
because the design team's responses to its RFIs and
change orders were consistently *673  late, were internally
inconsistent, conflicted with the plans and specifications,
and often failed to address the issues raised by SME. As
a result, SME alleged that its fabrication and erection of
structural steel for the project were substantially disrupted
and its schedules for fabrication and erection of steel on
other unrelated projects were also adversely affected.


¶ 6 After receiving SME's claim, Hughes–Hunt forwarded
it to the County. At the County's request, the design team
reviewed the claim and submitted a written statement
recommending that the County reject it, which the County
did. Nevertheless, the County reached a settlement
with Hughes–Hunt. The settlement included payment to
Hughes–Hunt of $150,000 and the assignment of all rights,
causes of action, and claims the County had against the
design team related to the structural steel portion of the
project. Thereafter, Hughes–Hunt reached a settlement
with SME, paying SME the $150,000 and assigning SME


all of its direct and assigned rights, causes of action, and
claims against the design team.


¶ 7 On April 24, 1998, SME filed a complaint in the
district court against TVSA, GSBS, and Reaveley, seeking
delay damages and other economic losses it allegedly


sustained as a result of its work on the project. 5  SME's
lawsuit asserted its direct claims against TVSA, GSBS,
and Reaveley, as well as the assigned claims that the
County and/or Hughes–Hunt had against defendants.
Specifically, SME sought recovery under a total of five
legal theories: (1) breach of the County–TVSA contract;
(2) breach of express and implied warranties allegedly
contained in the County–TVSA contract; (3) negligent
interference with advantageous economic interests against
TVSA; (4) professional negligence against TVSA, GSBS,
and Reaveley; and (5) breach of third-party beneficiary
claims arising out of the County–TVSA, TVSA–GSBS,
and TVSA–Reaveley contracts.


¶ 8 None of defendants answered SME's complaint.
Instead, TVSA, GSBS, and Reaveley each filed separate
motions to dismiss, which the trial court treated as
motions for summary judgment. At the conclusion of
oral argument held April 9, 1999, the trial court granted
each of defendants' motions, dismissing SME's claims
against all defendants as a matter of law. An order to that
effect was entered on September 21, 1999. In its order,
the trial court concluded that (1) SME's County-assigned
breach of contract claims against TVSA failed because the
County–TVSA contract prohibited the assignment of the
County's “interest in [the] Agreement” and, as a matter of
law, such language prohibited not only the assignment of
the performance of the contract, but also the assignment
of a cause of action arising out of a breach of the contract;
(2) TVSA made no express warranties regarding its plans
and specifications for the project; (3) the implied warranty
claim against TVSA failed because design professionals
cannot be liable under a theory of implied warranty as a
matter of law; (4) the economic loss rule barred SME's
direct and assigned negligence claims against all members
of the design team; and (5) the respective contracts did
not evidence an intent on the part of the contracting
parties to confer a separate and distinct benefit upon
SME, the County, or Hughes–Hunt and that, therefore,
SME's direct and assigned third-party beneficiary claims
failed as a matter of law. SME appeals each of the trial
court's determinations.
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STANDARD OF REVIEW


[1]  [2]  ¶ 9 Our standard of review when considering
challenges to a summary judgment is well settled.
Summary judgment is appropriate only when there is no
genuine issue as to any material fact and the moving party
is entitled to judgment as a matter of law. Utah R. Civ.
P. 56(c); Franco v. Church of Jesus Christ of Latter-day
Saints, 2001 UT 25, ¶ 32, 21 P.3d 198. In determining
whether the trial court correctly found that there was no
genuine issue of material fact, “we accept the facts and
inferences in the light most favorable to the [nonmoving]
party.” Winegar v. Froerer Corp., 813 P.2d 104, 107 (Utah
1991). In deciding whether the trial court correctly granted
judgment as *674  a matter of law, “we give no deference
to the trial court's view of the law; we review it for
correctness.” Ron Case Roofing & Asphalt Paving, Inc. v.
Blomquist, 773 P.2d 1382, 1385 (Utah 1989).


ANALYSIS


I. SME'S BREACH OF CONTRACT CLAIM
AGAINST TVSA


¶ 10 SME's first claim for relief is based upon an alleged
breach of the County–TVSA contract. SME was not
a party to the County–TVSA contract and therefore is
pursuing its breach of contract claim under a purported
assignment by the County of its rights, causes of action,
and claims against TVSA to Hughes–Hunt, and Hughes–
Hunt's subsequent assignment of such interests to SME.
In dismissing the claim, the trial court ruled that SME's
breach of contract cause of action failed because an
anti-assignment clause contained in the County–TVSA
contract prohibited the assignment by the County to
Hughes–Hunt, and subsequently to SME, of a breach of
contract cause of action against TVSA.


[3]  ¶ 11 As a general rule, a contract provision
prohibiting the assignment of the contract itself, or of
rights and privileges under the contract, does not, unless a
different intention is manifested, prohibit the assignment
of a claim for damages on account of breach of the
contract. See, e.g., U.S. Indus., Inc. v. Touche Ross &
Co., 854 F.2d 1223, 1234 (10th Cir.1988); Rosecrans v.
William S. Lozier, Inc., 142 F.2d 118, 124 (8th Cir.1944);
Paley v. Cocoa Masonry, Inc., 433 So.2d 70, 70–71
(Fla.Dist.Ct.App.1983); Grady v. Commers Interiors, Inc.,


268 N.W.2d 823, 825 (S.D.1978); Ford v. Robertson, 739
S.W.2d 3, 5 (Tenn.Ct.App.1987); Restatement (Second)
of Contracts § 322 (1981); 6 Am.Jur.2d Assignments
§§ 22, 59 (1999). This rule was adopted by the Utah
Supreme Court in Fuller v. Favorite Theaters Co., 119
Utah 570, 230 P.2d 335 (1951) (per curiam). In Fuller, the
defendant argued that the plaintiff was prohibited from
asserting an assigned breach of contract claim against the
defendant because the contract expressly prohibited the
assignment of the contract without the written consent
of the defendant. 119 Utah at 571, 230 P.2d at 336. In
rejecting the defendant's argument, this court held that
“the provision prohibiting the assignability of the contract
itself does not affect the assignability of a cause of action
which has arisen from the breach.” 119 Utah at 572, 230
P.2d at 336; see also Tanasse v. Snow, 929 P.2d 351, 354
n. 9 (Utah Ct.App.1996), rev'd in part on other grounds by
Snow, Nuffer, Engstrom & Drake v. Tanasse, 1999 UT 49,
¶ 12, 980 P.2d 208. The rationale underlying the general
rule is that


parties have the right to select
and insist upon the personalities
with which they will sustain ...
personal relationships. However,
such reasoning is valid only so long
as such a contract is executory. After
it has been performed and the only
thing remaining is payment for the
services rendered, the contract is no
longer one for personal services and
the reason for non-assignability no
longer exists.


Prudential Fed. Sav. & Loan Ass'n v. Hartford Accident &
Indem. Co., 7 Utah 2d 366, 374, 325 P.2d 899, 904 (1958).


¶ 12 However, while acknowledging the general rule
enunciated above, courts in other jurisdictions have held
that where a contract expressly states that the right to sue
for breach of contract is non-assignable, full force and
effect must be given to such provision. See, e.g., Allhusen
v. Caristo Constr. Corp., 303 N.Y. 446, 103 N.E.2d 891,
892–93 (1952); Cloughly v. NBC Bank–Seguin, N.A., 773
S.W.2d 652, 655 (Tex.App.1989). In view of these cases,
TVSA argues that the language of the anti-assignment
provision at issue in this case, despite the fact that it
does not expressly say so, indicates an intent to prevent
not merely the assignment of the performance of the
contract, but also the assignment of a cause of action
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for breach of the contract. TVSA notes that unlike
the anti-assignment provision in Fuller, which merely
prohibited the assignment of the “contract itself,” the
anti-assignment provision in the County–TVSA contract
states that neither party shall assign “its interest in this


*675  Agreement.” (Emphasis added.) 6  This language,
TVSA argues, plainly prohibits the County from assigning
any interest in the County–TVSA contract, which means
all interests, including a cause of action for breach of
contract. According to TVSA, the term “interest” is the
most general term that can be employed to denote a
right, claim, or legal share in something, and therefore
construing it to apply only to the performance of the
contract would essentially render it ineffective.


¶ 13 In contrast, SME argues that the language prohibiting
the assignment of any “interest” in the County–TVSA
contract must be construed, in accordance with the
general rule enunciated in Fuller, to mean any interest in
the performance of the executory contract and should not,
after performance is completed, prohibit the assignment
of a cause of action for breach of the contract. In support
of its position, SME cites cases from other jurisdictions
which have concluded that the term “interest” in a
contractual anti-assignment clause does not manifest an
intent to prohibit the assignment of the right to sue for
breach of contract damages after the contract has been
fully performed. See Lomas Mortgage U.S.A., Inc. v. W.E.
O'Neil Constr. Co., 812 F.Supp. 841, 844 (N.D.Ill.1993);
Ford, 739 S.W.2d at 5; Berschauer/Phillips Constr. Co.
v. Seattle Sch. Dist. No. 1, 124 Wash.2d 816, 881 P.2d
986, 994–95 (1994) (en banc). In view of these cases, SME
argues that the anti-assignment provision contained in
the County–TVSA contract was drafted with insufficient
clarity to prohibit the assignment of a breach of contract
cause of action.


[4]  [5]  [6]  [7]  ¶ 14 The parties' arguments highlight
the ambiguities that should have prevented the trial
court from granting summary judgment against SME
on its breach of contract claim. Indeed, assignments are
construed according to well established rules of contract
construction. Winegar v. Froerer Corp., 813 P.2d 104,
108 (Utah 1991); 6 Am.Jur.2d Assignments § 145 (1999).
The basic purpose in construing or interpreting a contract
—here an anti-assignment clause—is to determine the
intentions of the parties, which are controlling. Winegar,
813 P.2d at 108; John Call Eng'g, Inc. v. Manti City Corp.,
743 P.2d 1205, 1207 (Utah 1987). Accordingly, we have


held that a court may consider extrinsic evidence if the
meaning of the contractual provision at issue is ambiguous
or uncertain. See Winegar, 813 P.2d at 108. “A contract
provision is ambiguous if it is capable of more than one
reasonable interpretation because of ‘uncertain meanings
of terms, missing terms, or other facial deficiencies.’ ”
Id. (quoting Faulkner v. Farnsworth, 665 P.2d 1292, 1293
(Utah 1983)). When ambiguity exists, the intent of the
parties becomes a question of fact. Plateau Mining Co.
v. Utah Div. of State Lands & Forestry, 802 P.2d 720,
725 (Utah 1990). Therefore, in considering a motion for
summary judgment, “[f]ailure to resolve an ambiguity
by determining the parties' intent from parol evidence is
error.” Id.


[8]  ¶ 15 Here, the parties have presented contrary, tenable
interpretations of the language contained in the anti-
assignment provision. See id. (stating that to demonstrate
ambiguity, “the contrary positions of the parties must
each be tenable”); Grow v. Marwick Dev., Inc., 621 P.2d
1249, 1252 (Utah 1980) (same). Accordingly, it is unclear
from the language of the provision whether the parties
intended to prohibit only the assignment of rights and
privileges under the County–TVSA contract, or whether
the parties also intended to prohibit the assignment of
a cause of action seeking money damages for breach
of contract after the contract had been fully performed.
Because the intent of the parties is unclear, extrinsic
evidence is necessary to determine the meaning of the anti-
assignment provision, and the trial court *676  erred in
granting judgment as a matter of law on this issue.


¶ 16 Therefore, we reverse the trial court's dismissal
of SME's breach of contract claim against TVSA and
remand this issue to the trial court for a determination
of whether the parties intended the anti-assignment clause
contained in the County–TVSA contract to prohibit only
the assignment of the performance of the contract, or
whether it also prohibited the assignment of a cause of
action seeking money damages for breach of the contract
after the contract had been fully performed. In the
event the trial court determines that the anti-assignment
provision was intended to prohibit only the assignment
of the performance of the contract, and that SME may
proceed with its assigned breach of contract claim, SME's
damages, if any, are limited to those damages suffered by
the County as a result of TVSA's alleged breach of the
County–TVSA contract inasmuch as SME may recover
only what the County could recover from TVSA per
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the assignment. Indeed, as is well stated in American
Jurisprudence: “[T]he assignee is subject to any defenses
that would have been good against the [assignor]; the
assignee cannot recover more than the assignor could
recover; and the assignee never stands in a better position
than the assignor.” 6 Am.Jur.2d supra ¶ 14, at § 144
(emphasis added).


II. SME'S EXPRESS WARRANTY CLAIM
AGAINST TVSA


¶ 17 SME's second claim for relief alleges breach of
express warranties purportedly contained in the County–
TVSA contract. As explained above, SME was not a
party to the County TVSA contract and therefore is
pursuing its breach of express warranty claim, like its
breach of contract claim, under an assignment by the
County of its rights, causes of action, and claims against
TVSA to Hughes–Hunt, and Hughes–Hunt's subsequent
assignment of such interests to SME. Accordingly, if, on
remand, the purported assignment is determined to be
invalid due to the anti-assignment provision contained
in the County TVSA contract, SME's breach of express
warranty claim, like its breach of contract claim, fails as
a matter of law. Nevertheless, even assuming the validity
of the assignment, the trial court held, and TVSA argues
on appeal, that the County TVSA contract contained no
express warranties as a matter of law.


[9]  [10]  ¶ 18 Express warranties presuppose that the
parties have entered into some kind of contractual
agreement, and arise out of promises by the warrantor
guaranteeing or assuring a specific result. Specifically, an
express warranty has been defined by this court as follows:


A warranty is an assurance by one
party to a contract of the existence
of a fact upon which the other party
may rely. It is intended to relieve the
promisee of any duty to ascertain the
fact for himself, and it amounts to
a promise to answer in damages for
any injury proximately caused if the
fact warranted proves untrue.


Groen v. Tri–O–Inc., 667 P.2d 598, 604 (Utah 1983); see
also 17A Am.Jur.2d Contracts § 410 (1991). Accordingly,
unlike a cause of action in negligence, which is premised
on fault, a cause of action for breach of express warranty
sounds in strict liability. See Groen, 667 P.2d at 604.


Therefore, a “person may be liable for breach of warranty
despite his exercise of all reasonable or even all possible
care.” Id.; Moore v. James, 5 Utah 2d 91, 94–95, 297 P.2d
221, 222–23 (1956); see also Chandler v. Bunick, 279 Or.
353, 569 P.2d 1037, 1039 (1977).


¶ 19 In the instant case, SME argues, relying on various
provisions of the County–TVSA contract, that TVSA
expressly “assured,” “warranted,” and “guarantee[d]”
that (1) it would perform its services “in full compliance
with the latest applicable codes”; (2) it would prepare
construction documents “setting forth in detail the work
to be accomplished”; (3) it would take responsibility
for “any necessary changes to ... designs, drawings
and specifications”; (4) it would be “responsible for all
of its professional negligent acts”; and (5) its services
would be performed “accurately and timely in accordance
with industry standards.” SME argues that TVSA
breached these purported express warranties by preparing
defective and incomplete plans and specifications and by
unreasonably delaying work on the project.


*677  [11]  [12]  ¶ 20 As an initial matter, in order to
recover under a theory of breach of express warranty,
plaintiff must prove, in addition to the existence of the
warranty, that breach of the warranty is the “direct and
proximate cause of the damage.” Mitchell v. Pearson
Enters., 697 P.2d 240, 247 (Utah 1985); see also Interwest
Constr. v. Palmer, 923 P.2d 1350, 1357 (Utah 1996).
However, in regard to the first provision of the County–
TVSA contract cited above—the provision stating that
TVSA would perform its services “in full compliance
with the latest applicable codes”—SME has made no
allegations nor presented any evidence in its amended
complaint, in its arguments to the trial court, or in its
arguments on appeal that TVSA did not perform its
services in full compliance with the latest applicable codes,
or that, assuming TVSA did fail to comply with applicable
codes, the noncompliance was the proximate cause of its
damages. Indeed, SME merely argues that it encountered
“problems” with the structural steel portions of the plans
and specifications provided by TVSA due to defects and
inaccuracies in the plans; that these problems required the
preparation and submittal of numerous RFIs and requests
for change orders, which caused considerable delay;
and that, consequently, SME was damaged. However,
a multitude of “problems” with a design professional's
plans and specification may occur that have little or
nothing to do with violations of applicable building codes.
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Therefore, while we do not decide the issue of whether the
above contractual provision creates an express warranty,
summary judgment was nevertheless properly granted
with regard to this provision. See Mitchell, 697 P.2d at 247
(dismissing plaintiff's breach of express warranty claim
for failure to offer evidence that breach of the warranty
was the proximate cause of damages); Interwest Constr. v.
Palmer, 886 P.2d 92, 98–100 (Utah Ct.App.1994) (same).


[13]  [14]  ¶ 21 In regard to the remaining provisions of
the County–TVSA contract cited by SME as the basis of
its express warranty claim, we note that although SME
uses the words “assured,” “warranted,” and “guarantee
[d]” to describe the relevant provision of the County–
TVSA contract, the words do not appear anywhere in the
referenced contractual provisions themselves. Moreover,
although SME correctly notes that the creation of an
express warranty does not necessarily require the use
of any particular words, it does require a “direct and
positive affirmation of fact” made by the warrantor with
regard to the quality or condition of the goods or services
provided, i.e., an affirmation of fact guaranteeing or
assuring a specific result. See Groen, 667 P.2d at 606.
However, even when viewed in the light most favorable
to SME, the remaining provisions of the County–TVSA
contract cited by SME do not contain “direct and
positive affirmations of fact” guaranteeing, assuring, or
warranting that the services TVSA provided under the
County–TVSA contract would be complete, free from
defects, or suited for their intended use. Indeed, the
contractual provisions cited by SME merely state that
TVSA would prepare plans and specifications, make
necessary changes to the plans and specifications, take
responsibility for its professional negligent acts, and
perform the above services in accordance with industry
standards. Nowhere in the above provisions, or in the
remaining sections of the County–TVSA contract, does
TVSA guarantee, assure, or warrant a specific result.
Accordingly, the above provisions can be viewed only
as setting forth TVSA's obligations to provide specific
services, not, as SME urges us to view them, as setting
forth express warranties guaranteeing that the services
provided would be free from defects or inaccuracies.
To hold otherwise would essentially turn every basic
contractual promise, duty, or obligation in the County–
TVSA contract into a warranty under which TVSA would
be strictly liable, despite the “exercise of all reasonable or
even all possible care.” Groen, 667 P.2d at 604.


¶ 22 In view of the above, we conclude that SME
has presented insufficient evidence of the existence of
an express warranty in the County–TVSA contract.
Therefore, the trial court correctly granted summary
judgment in favor of TVSA on SME's breach of express
warranty claim.


*678  III. SME'S IMPLIED WARRANTY CLAIM
AGAINST TVSA


¶ 23 SME's second claim for relief, in addition to asserting
a claim for breach of express warranty, also asserts a
claim for breach of implied warranty against TVSA.
Like its express warranty claim, SME alleges that TVSA
impliedly warranted that the plans and specifications
provided under its contract with the County were “correct,
accurate, properly coordinated, in conformance with
all applicable codes, regulations and laws and suitable
for their intended use.” Moreover, SME further alleged
that TVSA impliedly warranted that it would not
“unreasonably hinder, delay, obstruct or interfere with
the performance of the work ... on the Project.” The trial
court dismissed SME's implied warranty claim, holding
that architects cannot be liable under a theory of implied
warranty as a matter of law.


¶ 24 As a matter of history, “warranties developed in


the context of the commercial sale of goods.” 7  Groen v.
Tri–O–Inc., 667 P.2d 598, 604 (Utah 1983) (citing Utah
Code Ann. §§ 70A–2–312 to –318 (1981); Aced v. Hobbs–
Sesack Plumbing Co., 55 Cal.2d 573, 12 Cal.Rptr. 257,
360 P.2d 897, 902 (1961); Gagne v. Bertran, 43 Cal.2d
481, 275 P.2d 15, 19 (1954)); see also Utah Code Ann. §§
70A–2–312 to –318 (1997). The contract at issue here, as
SME acknowledges, does not involve the sale of goods,
and SME does not rely on the implied warranties set out
in the Uniform Commercial Code. Rather, SME urges
us to extend our law of implied warranty and hold that
an architect or design professional impliedly warrants a
perfect plan or satisfactory result.


¶ 25 Despite SME's argument, a solid majority of
jurisdictions have refused to hold that architects and
design professionals impliedly warrant perfect plans or
satisfactory results, but rather, limit the liability of
architects to those situations in which the professional is
negligent in the provision of his or her services. Indeed,
the rule was stated as early as 1896 by the Supreme Court
of Maine:
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The responsibility resting on an
architect is essentially the same as
that which rests upon the lawyer
to his client, or upon the physician
to his patient.... The undertaking
of an architect implies that he
possesses skill and ability, including
taste, sufficient to enable him to
perform the required services at least
ordinarily and reasonably well; and
that he will exercise and apply,
in the given case, his skill and
ability, his judgment and taste,
reasonably and without neglect.
But the undertaking does not imply
or warrant a satisfactory result....
There is no implied promise that
miscalculations may not occur.


Coombs v. Beede, 89 Me. 187, 36 A. 104, 104–05 (1896)
(emphasis added); see also, e.g., Gravely v. Providence
Partnership, 549 F.2d 958, 960 (4th Cir.1977); R.J. Longo
Constr. Co. Inc. v. Transit America, Inc., 921 F.Supp. 1295,
1310 (D.N.J.1996) (and cases cited therein); Johnson–
Voiland–Archuleta, Inc. v. Roark Assocs., 40 Colo.App.
269, 572 P.2d 1220, 1221 (1977); Audlane Lumber &
Builders Supply, Inc. v. D.E. Britt Assocs., Inc., 168 So.2d
333, 335 (Fla.Dist.Ct.App.1964), cert. denied, 173 So.2d
146 (Fla.1965); Klein v. Catalano, 386 Mass. 701, 437
N.E.2d 514, 525 (Mass.1982); Borman's, Inc. v. Lake
State Dev. Co., 60 Mich.App. 175, 230 N.W.2d 363, 368
(1975); City of Mounds View v. Walijarvi, 263 N.W.2d
420, 424 (Minn.1978); Queensbury Union Free Sch. Dist.
v. Jim Walter Corp., 91 Misc.2d 804, 398 N.Y.S.2d 832,
835 (N.Y.Sup.Ct.1977); State ex rel. Risk Mgmt. Div. v.
Gathman–Matotan Architects & Planners, Inc., 98 N.M.
790, 653 P.2d 166, 170 (N.M.Ct.App.), cert. quashed, 99
N.M. 47, 653 P.2d 878 (1982); Ryan v. Morgan Spear
Assocs., Inc., 546 S.W.2d 678, 681 (Tex.Civ.App.1977);
Kemper Architects, P.C. v. McFall, Konkel & Kimball
Consulting Eng'rs, Inc., 843 P.2d 1178, 1186 (Wyo.1992).


¶ 26 The majority rule articulated in Coombs was restated
by this court in *679  Nauman v. Harold K. Beecher
& Associates, 24 Utah 2d 172, 467 P.2d 610 (1970).
Nauman, as SME correctly notes, involved a negligence
claim against an architect, not an implied warranty claim.
However, in adjudicating the negligence claim, this court
stated:


“[T]he responsibility of an architect
does not differ from that of a lawyer
or physician. When he possesses
the requisite skill and knowledge,
and in the exercise thereof has used
his best judgment, he has done all
the law requires. The architect is
not a warrantor of his plans and
specifications.”


24 Utah 2d at 179, 467 P.2d at 615 (emphasis added)
(quoting Bayne v. Everham, 197 Mich. 181, 163 N.W.
1002, 1008 (Mich.1917)).


¶ 27 Sound policy concerns support the validity of the
majority view articulated by this court in Nauman. As the
Minnesota Supreme Court aptly stated in City of Mounds
View:


Architects, doctors, engineers,
attorneys, and others deal in
somewhat inexact sciences and
are continually called upon to
exercise their skilled judgment in
order to anticipate and provide
for random factors which are
incapable of precise measurement.
The indeterminate nature of these
factors makes it impossible for
professional service people to gauge
them with complete accuracy in
every instance.... Because of the
inescapable possibility of error
which inheres in these services,
the law has traditionally required,
not perfect results, but rather
the exercise of that skill and
judgment which can be reasonably
expected from similarly situated
professionals.


263 N.W.2d at 424.


[15]  [16]  ¶ 28 Therefore, consistent with Nauman,
we hold that architects and design professionals do
not impliedly warrant or guarantee a perfect plan or
satisfactory result. Accordingly, the trial court correctly
held that SME's implied warranty claim against TVSA
is barred to the extent it argues that TVSA impliedly
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warranted or guaranteed that the plans and specifications
it provided under the County–TVSA contract were free
from defects or inaccuracies.


[17]  [18]  ¶ 29 However, although architects do
not impliedly warrant or guarantee a perfect plan or
satisfactory result, many courts in other jurisdictions have
recognized that when architects or design professionals
bind themselves by contract to do a work or to perform
a service, they agree by implication to use reasonable care
and skill in doing it. See, e.g., Klein, 437 N.E.2d at 526
(holding that architects provide “an implied warranty that
they [will] exercise the standard of care required of their
profession”); City of Mounds View, 263 N.W.2d at 424
“ ‘One who undertakes to render professional services is
under a duty to the person for whom the service is to
be performed to exercise such care, skill, and diligence
as men in that profession ordinarily exercise under like
circumstances.’ ” (quoting City of Eveleth v. Ruble, 302
Minn. 249, 225 N.W.2d 521, 524 (1974)); Gathman–
Matotan, 653 P.2d at 169 (“The professional is usually
employed to exercise the customary or reasonable skills of
his profession for a particular job. He ‘warrants' his work
only to the extent that he will use the skill customarily
demanded of his profession.”). Moreover, these courts
have held that breach of the implied warranty or duty
to use reasonable or customary care in the provision of
professional services gives rise to an action under contract
for negligent services. See Klein, 437 N.E.2d at 526;
Gathman–Matotan, 653 P.2d at 170. We find the reasoning
of the above courts to be persuasive, and adopt it here.


[19]  ¶ 30 Therefore, although the trial court correctly
held that SME's implied warranty claim is barred to
the extent it argues that TVSA impliedly warranted or
guaranteed a perfect plan or satisfactory result, the trial
court erred in failing to allow the claim to proceed to
the extent it argues that TVSA breached an implied
promise or duty to use reasonable and customary care in
performing professional services under the County–TVSA
contract. However, the implied duty to use reasonable and
customary care in the provision of professional services
arising from contract is owed only to the person or entity
for whom the professional services are to be rendered—
in this case the County. See City of Mounds View, 263
N.W.2d at 424; *680  Adobe Masters, Inc. v. Downey,
118 N.M. 547, 883 P.2d 133, 134 (1994). Therefore, SME
may proceed with its implied warranty claim only if,
on remand, the trial court determines that the County's


assignment of its claims to Hughes–Hunt, and Hughes–
Hunt's subsequent assignment of such interests to SME,
is valid. Moreover, because SME's implied warranty
claim is an assigned claim, SME may not recover the
damages it suffered as a result of TVSA's alleged breach
of the implied warranty to use reasonable and customary
care in the performance of contractual duties under the
County–TVSA contract. Rather, SME's recovery, if any,
is limited to those damages the County suffered as a
result of TVSA's alleged breach of the implied warranty to
exercise reasonable and customary care. See 6 Am.Jur.2d
Assignments § 144 (1999) (stating that an assignee can
acquire no right superior to those held by the assignor, and
“simply stands in the shoes of the assignor”).


IV. SME'S TORT CLAIMS AGAINST TVSA,
GSBS, AND REAVELEY


¶ 31 SME's third claim for relief alleges negligent
interference with advantageous economic interests against
TVSA. SME's fourth claim alleges professional negligence
against all members of the design team. The trial
court dismissed all such direct and assigned claims,
reasoning that the economic loss rule prevented SME
from recovering purely economic damages in tort.


[20]  [21]  ¶ 32 The economic loss rule is a judicially
created doctrine that marks the fundamental boundary
between contract law, which protects expectancy interests
created through agreement between the parties, and tort
law, which protects individuals and their property from
physical harm by imposing a duty of reasonable care.
See American Towers Owners Ass'n, Inc. v. CCI Mech.,
Inc., 930 P.2d 1182, 1190 (Utah 1996). Simply put, the
economic loss rule holds that “economic damages are
not recoverable in negligence absent physical property


damage or bodily injury.” 8  Id. at 1189; see also W. Page
Keeton et al., Prosser & Keeton on the Law of Torts § 92,
at 657 (5th ed.1984); 86 C.J.S. Torts § 26 (1997). Economic
loss has been defined as


“[d]amages for inadequate value, costs of repair and
replacement of the defective product, or consequential
loss of profits—without any claim of personal injury or
damage to other property ... as well as ‘the diminution in
the value of the product because it is inferior in quality
and does not work for the general purposes for which it
was manufactured and sold.’ ”
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American Towers, 930 P.2d at 1189 (quoting Maack v.
Resource Design & Constr., Inc., 875 P.2d 570, 579–80
(Utah Ct.App.1994) (citation omitted)).


¶ 33 In the instant case, SME does not deny that its
tort claims against the design team seek to recover
what we have termed economic loss. Nevertheless, SME
argues that its tort claims should be allowed because
the economic loss rule is rooted in products liability
law, and therefore should not be extended to bar
professional negligence claims brought by contractors or
subcontractors against design professionals.


¶ 34 Although SME correctly notes that the genesis of
the economic loss rule is found in the law of products
liability, it ignores the fact that the economic loss rule
has been applied in other contexts. Indeed, in American
Towers, this court applied the economic loss rule to bar a
tort claim by a condominium owners' association against
the architects who designed the plumbing and mechanical
systems of the condominium complex. Id. at 1192. In
doing so, this court did not classify the condominium
units at issue as products. To the contrary, while the
American Towers opinion traced the economic loss rule
to its roots in products liability law, it specifically noted
that the condominium owners' claims involved allegations
of “negligent design and construction of improvements
to real property, not the negligent manufacturing of a
product.” Id. at 1190 (emphasis added).


¶ 35 In extending the economic loss rule outside
the products liability context, American *681  Towers
explained that the rationales underlying the doctrine are
particularly applicable in the construction setting:


Construction projects are
characterized by detailed and
comprehensive contracts that form
the foundation of the industry's
operations. Contracting parties are
free to adjust their respective
obligations to satisfy their mutual
expectations. For example, a
developer can contract for low-
grade materials that meet only
minimum requirements of the
building code. When the developer
sells those units, a buyer should
not be able to turn around and
sue the builder for the poor quality
of construction. Presumably the


buyer received what he paid for
or he can bring a contract claim
against his seller. Meanwhile, if
the developer has a problem with
the builder, he too will have a
contract remedy. A buyer can
avoid economic loss resulting from
defective construction by obtaining
a thorough inspection of the
property prior to purchase and then
by either obtaining insurance or by
negotiating a warranty or reduction
in price to reflect the risk of any
hidden defects.


Id. (citations omitted). Recognizing these realities,
we concluded in American Towers that relief for
defeated economic expectations under a design or
construction contract was to come from the contract
itself, not from third parties. Id. We reasoned that to
conclude otherwise would essentially impose the plaintiffs'
“economic expectations upon parties whom the [plaintiffs]
did not know and with whom they did not deal and
upon contracts to which they were not a party.” Id. at
1192; see also Maack, 875 P.2d at 581 (holding owner's
tort claim against architect barred by economic loss
rule); Schafir v. Harrigan, 879 P.2d 1384, 1388 (Utah
Ct.App.1994) (applying the economic loss rule outside
the context of negligent manufacture); accord Ramerth
v. Hart, 133 Idaho 194, 983 P.2d 848, 851 (Idaho 1999)
(stating that “[t]he economic loss rule applies to negligence
cases in general; its application is not restricted to products
liability cases”).


¶ 36 Despite the above, SME argues that the rationale
enunciated in American Towers for extending the
economic loss rule outside the products liability context
is inapplicable in this case because American Towers
involved remote purchasers' claims against an architect,
not, like the instant case, a subcontractor's professional
malpractice claim against an architect. However, all
parties to a construction project, not just the buyers and
developers at issue in American Towers, resort to contracts
and contract law to protect their economic expectations.
Indeed, this is particularly true with contractors and
subcontractors whose fees are founded upon their
“expected liability exposure as bargained and provided for
in the[ir] contract[s].” Berschauer/Phillips Constr. Co. v.
Seattle Sch. Dist. No. 1, 124 Wash.2d 816, 881 P.2d 986,
992 (1994) (en banc). Protection against economic losses
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caused by another's failure to properly perform, including
an architect or design professional, is but one provision
a contractor, subcontractor, or sub-subcontractor may
require in striking his or her bargain. Accordingly,
contractors' negligence claims against architects—like the
owners' negligence claims against architects in American
Towers—are akin to the types of commercial situations to
which the economic loss rule was meant to apply. See id.
at 990 (noting that the “economic loss rule was developed
to prevent disproportionate liability and allow parties to
allocate risk by contract” (emphasis added)).


¶ 37 Moreover, in view of the contractual foundation
of the construction industry, and the ability of
contractors and subcontractors to negotiate toward the
risk distribution that is desired or customary, other
jurisdictions have specifically applied the economic
loss doctrine to bar contractors' and subcontractors'
malpractice claims against architects and design
professionals. See, e.g., Fleischer v. Hellmuth, Obata &
Kassabaum, Inc., 870 S.W.2d 832, 837 (Mo.Ct.App.1993)
(rejecting contractor's negligence claim against architect
under economic loss rule); Floor Craft Floor Covering,
Inc. v. Parma Cmty. Gen. Hosp. Ass'n, 54 Ohio St.3d 1,
560 N.E.2d 206, 212 (1990) (same); Bernard Johnson, Inc.
v. Continental Constructors, Inc., 630 S.W.2d 365, 374
(Tex.App.1982) (same); Blake Constr. Co. v. Alley, 233
Va. 31, 353 S.E.2d 724, 727 (1987) (same); Berschauer/
Phillips Constr. Co., 881 P.2d at 992 (same); Rissler *682
& McMurry Co. v. Sheridan Area Water Supply Joint
Powers Bd., 929 P.2d 1228, 1235 (Wyo.1996) (same).


[22]  [23]  ¶ 38 Therefore, consistent with our prior
analysis in American Towers, and the foregoing authority
from other jurisdictions, we hold that the general rule
in this jurisdiction prohibiting the recovery of purely
economic loss in negligence is applicable to a contractor's
or subcontractor's negligence claim against a design


professional (e.g., an architect or engineer). 9


¶ 39 Alternatively, assuming the economic loss rule
does extend to tort suits against design professionals,
SME requests that this court apply section 552 of the
Restatement (Second) of Torts to permit a subcontractor
to bring a tort cause of action alleging purely economic
damages against a design professional for negligent


misrepresentation. 10


¶ 40 Specifically, section 552 states:


Information Negligently Supplied for the Guidance of
Others


(1) One who, in the course of his business, profession
or employment, or in any other transaction in which he
has a pecuniary interest, supplies false information for
the guidance of others in their business transactions, is
subject to liability for pecuniary loss caused to them by
their justifiable reliance upon the information, if he fails
to exercise reasonable care or competence in obtaining
or communicating the information.


(2) Except as stated in Subsection (3), the liability stated
in Subsection (1) is limited to loss suffered


(a) by the person or one of a limited group of persons
for whose benefit and guidance he intends to supply
the information or knows that the recipient intends
to supply it; and


(b) through reliance upon it in a transaction that he
intends the information to influence or knows that
the recipient so intends or in a substantially similar
transaction.


(3) The liability of one who is under a public duty to give
the information extends to loss suffered by any of the
class of persons for whose benefit the duty is created, in
any of the transactions in which it is intended to protect
them.


Restatement (Second) of Torts § 552 (1977).


¶ 41 We acknowledge, as SME notes, that this court
has under certain circumstances recognized that economic
losses are recoverable in tort under section 552. See, e.g.,
Price–Orem Inv. Co. v. Rollins, Brown & Gunnell, Inc., 713
P.2d 55, 59 (Utah 1986) (holding that a third party had
standing to bring, and had sufficiently stated, a cause of
action for negligent misrepresentation against a surveyor);
Milliner v. Elmer Fox & Co., 529 P.2d 806, 808 (Utah 1974)
(citing a tentative draft of section 552 for the proposition
that third parties may bring negligent misrepresentation
claims against accountants). We also acknowledge that
courts in other jurisdictions have allowed the recovery of
economic losses in the construction industry under section
552. See, e.g., Gulf Contracting v. Bibb County, 795 F.2d
980, 982 (11th Cir.1986) (per curiam) (applying Georgia
law); Village of Cross Keys, Inc. v. United States Gypsum
Co., 315 Md. 741, 556 A.2d 1126, 1133–35 (1989); John
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Martin Co. v. *683  Morse/Diesel, Inc., 819 S.W.2d 428,
432–34 (Tenn.1991).


¶ 42 However, despite the above, several other
jurisdictions considering this issue have concluded that, in
the context of construction litigation regarding the alleged
negligence of design professionals, a tort for negligent
misrepresentation alleging damages based purely on
economic loss is not available. For example, in Berschauer/
Phillips, considering circumstances nearly identical to
those before us, the Washington Supreme Court refused to
apply section 552 to permit a subcontractor not in privity
of contract to bring a tort cause of action against a design
professional. 881 P.2d at 993. Although it acknowledged
that section 552 is recognized in Washington, the court
stated:


There is a beneficial effect to society when contractual
agreements are enforced and expectancy interests
are not frustrated. In cases involving construction
disputes, the contracts entered into among the various
parties shall govern their economic expectations. The
preservation of the contract represents the most
efficient and fair manner in which to limit liability and
govern expectations in the construction business.


....


... [Therefore,] [w]e hold that when parties have
contracted to protect against potential economic
liability, as is the case in the construction industry,
contract principles override the tort principles in § 552
and, thus, purely economic damages are not recoverable.


Id. (emphasis added).


¶ 43 Similarly, in Rissler & McMurry, the Wyoming
Supreme Court, again considering nearly identical facts to
those before us, also rejected the application of section 552
in the construction setting:


[W]e hold that when the plaintiff
has contracted to protect against
economic liability caused by the
negligence of the defendant, there
is no claim under [section 552 of
the Restatement (Second) of Torts]
for purely economic loss. We believe
that this ruling not only encourages
the parties to negotiate the limits of
liability in a contractual situation,


but it holds the parties to the terms
of their agreement.


929 P.2d at 1235; see also Williams & Sons Erectors,
Inc. v. South Carolina Steel Corp., 983 F.2d 1176, 1181
(2d Cir.1993) (finding under New York law, section 552
not adopted to permit a contractor to recover from an
architect); Floor Craft Floor Covering, Inc. v. Parma Cmty.
Gen. Hosp. Ass'n, 54 Ohio St.3d 1, 560 N.E.2d 206,
212 (1990) (holding that subcontractor could not recover
economic losses against design professional under section
552).


[24]  ¶ 44 We find the reasoning of the Berschauer/Phillips
and Rissler & McMurry courts to be persuasive. Like
the above courts, we have consistently emphasized the
importance of the parties' right to negotiate the terms
of a contract, limited only by statutory prohibitions or
public policy. See, e.g., American Towers, 930 P.2d at
1190; Bekins Bar V Ranch v. Huth, 664 P.2d 455, 459 (Utah
1983); Biesinger v. Behunin, 584 P.2d 801, 803 (Utah 1978).
We have also consistently recognized that parties must
abide by the terms of their respective contracts. See, e.g.,
Geisdorf v. Doughty, 972 P.2d 67, 71 (Utah 1998); Johnson
v. Carman, 572 P.2d 371, 373 (Utah 1977); Diamond T.
Utah, Inc. v. Canal Ins. Co., 12 Utah 2d 37, 40, 361 P.2d
665, 667 (1961); Shell Oil Co. v. Stiffler, 87 Utah 176,
184–85, 48 P.2d 503, 507 (1935). Were we to recognize a
cause of action under section 552, however, parties could
essentially sidestep contractual duties by bringing a cause
of action in tort to recover the very benefits they were
unable to obtain in contractual negotiations. Moreover,
we see no principled reason why the application of section
552 would not extend liability beyond contractors and
subcontractors to an unlimited number of materialmen
and workmen who suffer economic injury as a result of a
design professional's alleged negligence, which is precisely
the type of situation the economic loss rule was designed
to prevent. Therefore, to maintain the fundamental
boundary between tort and contract law, we hold that
when parties have contracted, as in the construction
industry, to protect against economic liability, contract
principles override the tort principles enunciated in section
552 *684  of the Restatement (Second) of Torts and, thus,
economic losses are not recoverable.


¶ 45 Turning to the facts of this case, the gravamen
of SME's negligence claims is dissatisfaction with the
plans and specifications prepared by the design team.
Indeed, SME acknowledges that its tort claims seek
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purely economic damages, unaccompanied by any claim
of personal injury or damage to other property. Moreover,
although SME did not contract with TVSA, GSBS, or
Reaveley for the design of the project and therefore
had no opportunity to negotiate directly with the design
team regarding the limits of liability, it did have the
opportunity to allocate the risks associated with the costs
of the work when it entered into a subcontract agreement
with Hughes–Hunt, which proved to be an adequate
contractual remedy considering the fact that SME settled
with Hughes–Hunt for $150,000 and the assignment of
Hughes–Hunt's claims. Therefore, we conclude that the
trial court correctly dismissed SME's direct and assigned
negligence claims against the design team under the
economic loss rule. “To allow the claim[s] would be
to impose [SME's] economic expectations upon parties
whom [SME] did not know and with whom [it] did not
deal and upon contracts to which [it] was not a party.”
American Towers, 930 P.2d at 1192. Accordingly, SME's
recovery of economic losses is limited to those damages
recoverable from Hughes–Hunt, and to any assigned
contractual claims that survive this appeal on remand.


V. SME'S BREACH OF THIRD–PARTY
BENEFICIARY CLAIMS AGAINST TVSA, GSBS,
AND REAVELEY


¶ 46 SME's fifth and final claim alleges direct and assigned
rights of a third-party beneficiary under the County
TVSA, TVSA–GSBS, and TVSA–Reaveley contracts.
Specifically, SME argues that it has enforceable third-
party beneficiary rights under the respective contracts
because (1) the County–TVSA contract was expressly
incorporated into the TVSA–GSBS and TVSA–Reaveley
contracts, making the County a third-party beneficiary
of the TVSA–GSBS and TVSA–Reaveley contracts, and
SME, as assignor of the County, assumes the County's


status, 11  and (2) even if SME, standing in the shoes of
the County, does not have a third-party beneficiary claim,
SME, as subcontractor to and assignee of Hughes–Hunt,
was an intended third-party beneficiary of the County–


TVSA, TVSA–GSBS, and TVSA–Reaveley contracts. 12


[25]  ¶ 47 “Third-party beneficiaries are ‘persons who
are recognized as having enforceable rights created in
them by a contract to which they are not parties and
for which they give no consideration.’ ” Rio Algom Corp.
v. Jimco Ltd., 618 P.2d 497, 506 (Utah 1980) (quoting
4 Arthur L. Corbin, Corbin on Contracts § 774, at 6


(1960)). For a third party to have enforceable rights under
a contract, “the intention of the contracting parties to
confer a separate and distinct benefit upon the third party
must be clear.” Id. (emphasis added); see also American
Towers Owners Assoc., Inc. v. CCI Mech., Inc., 930 P.2d
1182, 1188 (Utah 1996); Ron Case Roofing & Asphalt
Paving, Inc. v. Blomquist, 773 P.2d 1382, 1386 (Utah 1989).
Accordingly, a party only incidentally benefitted has no
right to recover under the contract. American Towers,
930 P.2d at 1188; Rio Algom, 618 P.2d at 506. Indeed,
this court has stated that “ ‘[i]t is not enough that the
parties to the contract know, expect or even intend that
others will benefit from the [contract].... The contract
must be undertaken for the plaintiff's direct benefit and
the contract itself must affirmatively make this intention
clear.’ ” American Towers, 930 P.2d at 1188 (quoting 155
Harbor Drive Condominium Ass'n v. Harbor Point, Inc.,
209 Ill.App.3d 631, 154 Ill.Dec. 365, 568 N.E.2d 365, 374–
75 (1991)).


*685  [26]  ¶ 48 Turning to the facts of this case, neither
the TVSA–GSBS contract nor the TVSA–Reaveley
contract evidences any intention on the part of the
contracting parties to confer a separate and distinct
benefit upon the County. Indeed, it is undisputed that
GSBS refused to sign its contract with TVSA because
the contract did not contain, among other things, an
express disclaimer of any intention to create contractual
rights in third parties, including the County. Moreover,
even assuming, as SME argues, that GSBS is nevertheless
bound by the TVSA–GSBS contract because it performed
in accordance with the terms of the contract, SME has
failed to cite to any contractual language in the TVSA–
GSBS or the TVSA–Reaveley contract evidencing an
intent to confer a direct benefit on the County that was
“separate and distinct” from those conferred upon TVSA.
Rather, an examination of the terms of the TVSA–GSBS
and TVSA–Reaveley contracts indicates that the contracts
were undertaken not for the County's direct benefit, but
for the sole benefit of TVSA. At most, the County was
merely an incidental beneficiary of the TVSA–GSBS and
TVSA–Reaveley contracts.


[27]  ¶ 49 Similarly, there is nothing in the County–TVSA,
TVSA–GSBS, and TVSA–Reaveley contracts suggesting
that the contracting parties clearly and affirmatively
contracted to confer a separate and distinct benefit
upon SME or Hughes–Hunt. To the contrary, the
County–TVSA contract, which SME argues was expressly



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996278864&pubNum=661&originatingDoc=Ib986d37ef55011d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1192&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1192

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142974&pubNum=0000661&originatingDoc=Ib986d37ef55011d9b386b232635db992&refType=RP&fi=co_pp_sp_661_506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_506

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142974&pubNum=0000661&originatingDoc=Ib986d37ef55011d9b386b232635db992&refType=RP&fi=co_pp_sp_661_506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_506

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996278864&pubNum=0000661&originatingDoc=Ib986d37ef55011d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1188&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1188

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996278864&pubNum=0000661&originatingDoc=Ib986d37ef55011d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1188&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1188

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996278864&pubNum=0000661&originatingDoc=Ib986d37ef55011d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1188&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1188

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989072775&pubNum=0000661&originatingDoc=Ib986d37ef55011d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1386&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1386

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989072775&pubNum=0000661&originatingDoc=Ib986d37ef55011d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1386&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1386

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996278864&pubNum=661&originatingDoc=Ib986d37ef55011d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1188&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1188

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996278864&pubNum=661&originatingDoc=Ib986d37ef55011d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1188&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1188

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142974&pubNum=661&originatingDoc=Ib986d37ef55011d9b386b232635db992&refType=RP&fi=co_pp_sp_661_506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_506

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996278864&pubNum=0000661&originatingDoc=Ib986d37ef55011d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1188&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1188

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991035261&pubNum=0000578&originatingDoc=Ib986d37ef55011d9b386b232635db992&refType=RP&fi=co_pp_sp_578_374&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_374

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991035261&pubNum=0000578&originatingDoc=Ib986d37ef55011d9b386b232635db992&refType=RP&fi=co_pp_sp_578_374&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_374

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991035261&pubNum=0000578&originatingDoc=Ib986d37ef55011d9b386b232635db992&refType=RP&fi=co_pp_sp_578_374&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_374

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991035261&pubNum=0000578&originatingDoc=Ib986d37ef55011d9b386b232635db992&refType=RP&fi=co_pp_sp_578_374&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_374





SME Industries, Inc. v. Thompson, Ventulett, Stainback and..., 28 P.3d 669 (2001)


424 Utah Adv. Rep. 8, 2001 UT 54


 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 13


incorporated into the TVSA–GSBS and TVSA–Reaveley
contracts, explicitly disclaims any independent duty or
liability to the contractors or subcontractors working on
the project. Specifically, the contract states:


It is understood and agreed
that the CONSULTANT's services
under this agreement ... shall
not create for the CONSULTANT
any independent duties, liabilities,
agreements, or rights to or with
the contractor, subcontractor, their
employees, or any third persons.


(Emphasis added.) If TVSA owed no duties to SME
and Hughes–Hunt, obviously TVSA's consultants could
not owe any duties to SME or Hughes–Hunt in the
performances of the same services.


[28]  ¶ 50 Despite the contractual disclaimer of
independent duties to third parties, SME argues that
TVSA, GSBS, and Reaveley generally knew that a
contractor and/or one or more subcontractors involved in
constructing the project would use their design documents
to build portions of the project, and that this is sufficient
to create third-party beneficiary rights in SME. However,
as we held in American Towers, “ ‘With respect to
construction contracts ... [i]t is not enough that the
parties to the contract know, expect or even intend that
others will benefit.... The contract must be undertaken
for the plaintiff's direct benefit and the contract itself
must affirmatively make this intention clear.’ ” 930
P.2d at 1188 (quoting 155 Harbor Drive Condominium
Ass'n, 154 Ill.Dec. 365, 568 N.E.2d at 374–75); accord
Detweiler Bros. v. John Graham & Co., 412 F.Supp.
416, 419 (E.D.Wash.1976) (holding that owner-architect
contract did not create third-party beneficiary rights
in subcontractor); Collins Co. v. City of Decatur, 533
So.2d 1127, 1132–34 (Ala.1988) (holding that owner-
architect contract did not create enforceable third-party
beneficiary rights in contractor); Linde Enters., Inc. v.
Hazelton City Auth., 412 Pa.Super. 67, 602 A.2d 897,
900–01 (1992) (holding that owner-engineer contract
did not create enforceable third-party rights in general
contractor); Valley Landscape Co. v. Rolland, 218 Va.
257, 237 S.E.2d 120, 122–24 (1977) (holding that owner-
landscape architect contract did not create third-party
rights in contractor).


¶ 51 In sum, the respective contracts at issue in this case
do not evidence an intent on the part of the contracting
parties to confer a separate and distinct benefit upon
the County, Hughes–Hunt, or SME. Accordingly, the
trial court correctly dismissed SME's direct and assigned
breach of third-party beneficiary claims against TVSA,
GSBS, and Reaveley as a matter of law.


CONCLUSION


¶ 52 We affirm the trial court's conclusions that (1) the
County–TVSA contract contained no express warranties
as a matter of law; (2) the economic loss rule bars SME's
direct and *686  assigned negligence claims against the
design team; and (3) the respective contracts at issue
in this case do not evidence an intent on the part of
the contracting parties to confer a separate and distinct
benefit upon the County, Hughes–Hunt, or SME and that,
therefore, SME's direct and assigned breach of third-party
beneficiary claims against TVSA, GSBS, and Reaveley fail
as a matter of law. However, we reverse the trial court's
dismissal of SME's County-assigned breach of contract
and breach of implied warranty claims against TVSA, and
remand these issues for a determination of whether the
parties intended the anti-assignment provision contained
in the County TVSA contract to prohibit the assignment
of a breach of contract cause of action after the contract
had been fully performed. If the trial court determines that
the County's assignment of its claims to SME was valid,
SME may proceed with its breach of contract and breach
of implied warranty claims in a manner consistent with
this opinion.


¶ 53 Justice DURHAM, Justice DURRANT, Justice
WILKINS, and Judge TAYLOR concur in Associate
Chief Justice RUSSON's opinion.


¶ 54 Having disqualified himself, Chief Justice HOWE
does not participate herein; District Judge TAYLOR sat.


All Citations


28 P.3d 669, 424 Utah Adv. Rep. 8, 2001 UT 54
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Footnotes
1 Robert Norman Veale was an architect employed by Thompson, Ventulett, Stainback and Associates.


2 Jonathan Bradshaw was an architect employed by Gillies, Stransky, Brems & Smith.


3 Due to its objections over certain terms of the TVSA–GSBS contract, GSBS never signed the contract.


4 Earl S. Eppich was a professional engineer employed by Reaveley Engineers & Associates.


5 SME filed an amended complaint on September 3, 1998, asserting the same claims.


6 Specifically, the anti-assignment clause contained in the County–TVSA contract provides:
The COUNTY and the CONSULTANT [TVSA] each binds himself, his successors, executors, administrators, and
assigns to the other party of this Agreement and to the successors, executors, administrators and assigns of such
other party in respect to all of the covenants of the Agreement. Neither the CONSULTANT [TVSA] nor the COUNTY
shall assign, sublet or transfer its interest in this Agreement without the written consent of the other.


(Emphasis added.)


7 However, warranties have now been recognized in circumstances other than the sale of goods, such as the warranty of
fitness generally implied in the lease or bailment for hire of chattels, and the warranty of habitability implied in the sale
of a new home. See Groen v. Tri–O–Inc., 667 P.2d 598, 604 (Utah 1983).


8 However, plaintiffs may recover purely economic losses in cases involving intentional torts such as fraud, business
disparagement, and intentional interference with contract. American Towers, 930 P.2d at 1190 n. 11.


9 SME argues that this holding will overrule “the entire law of professional negligence in the state of Utah.” However, the
issue of whether the economic loss rule bars claims against other professionals, such as lawyers and accountants, is not
before us, and we do not decide it. Nevertheless, we do note that other courts dealing with this issue have concluded that
professionals, such as attorneys, accountants, and health care providers, are distinguishable from architects, and that
cases applying the economic loss rule in the construction setting do not “signal in general the end of malpractice recovery
in tort.” 2314 Lincoln Park West Condominium Ass'n v. Mann, Gin, Ebel & Frazier, Ltd., 136 Ill.2d 302, 144 Ill.Dec. 227,
555 N.E.2d 346, 353 (1990), cited by American Towers, 930 P.2d at 1192; see also Klass v. Winstein, Kavensky, Wallace
& Doughty, 219 Ill.App.3d 817, 161 Ill.Dec. 817, 579 N.E.2d 365, 369 (1991) (holding that legal malpractice claims are
not akin to the types of commercial transactions to which the economic loss doctrine was meant to apply). Moreover, we
note that this court has applied the law of attorney malpractice in cases decided after American Towers. See Glencore,
Ltd. v. Ince, 972 P.2d 376 (Utah 1998).


10 SME's amended complaint does not allege a claim for negligent misrepresentation.


11 Because this is a County-assigned claim, it is subject to the anti-assignment provision contained in the County–TVSA
contract. However, because the trial court determined that this claim failed as a matter of law on other grounds, we
address it. See supra part II.


12 Apparently, SME also alleged that it was a third-party beneficiary under employment agreements between GSBS and
Jonathan Bradshaw and Reaveley and Earl S. Eppich. However, these arguments are abandoned on appeal, and
therefore, we do not address them.


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Independent contractors for company
providing financial planning services brought class-action
lawsuit against company, alleging that company breached
employment agreement with respect to contributions
toward medical, dental, and life insurance coverage.
Following a jury trial on issue of damages after partial
summary judgment had been granted as to liability, the
Third District Court, Salt Lake, Stephen L. Henriod, J.,
entered judgment for contractors. Company appealed.


Holdings: The Supreme Court, Durham, C.J., held that:


[1] under Minnesota law, company's offer of contributions
constituted a unilateral contract that company was not
at liberty to revoke or modify once contractors began
fulfilling their contractual obligations;


[2] under Minnesota law, disclaimer-of-benefits clause did
not manifest intent to have employment contract act as
substitute contract that would extinguish rights under
prior contract;


[3] under Minnesota law, employment contract's
integration clause did not demonstrate intent for contract
to operate as a substitute contract;


[4] Supreme Court would review for correctness
company's claim that trial court erred by granting motion
in limine to exclude evidence that contractors benefited
from breach of prior employment contract; and


[5] under Minnesota law, offsetting-benefits theory was
inapplicable.


Affirmed.


Attorneys and Law Firms


*17  M. David Eckersley, John P. Ashton, Robert G.
Wing, James W. McConkie, III, Salt Lake, for plaintiffs.


David A. Anderson, Elisabeth R. Blattner, Salt Lake,
Charles G. Cole, *18  Morgan D. Hodgson, Paul J.
Ondrasik, Washington, D.C., for defendant.


Opinion


DURHAM, Chief Justice:


¶ 1 This case presents an appeal of the trial court's grant
of partial summary judgment to class action plaintiffs,
finding the defendant liable for breach of contract. All
members of the plaintiff class (the Advisors) are financial
planners who worked for defendant American Express
Financial Advisors (AEFA) as independent contractors.
The trial court allowed a jury trial on the issue of damages,
and the jury returned a verdict for the Advisors of
$14,109,068.82.


¶ 2 There are three main issues on appeal: (1) whether the
trial court erred in granting partial summary judgment to
the Advisors on the issue of whether AEFA breached a
contract known as the Financial Planners Agreement (the
FPA); (2) whether the trial court committed error when
it granted partial summary judgment to the Advisors on
AEFA's claim that a subsequent contract, known as the
Business Franchise Agreement, was a substitute contract
for the FPA; and (3) whether the trial court erred in
granting the Advisors' motion in limine seeking exclusion
of evidence regarding offsetting benefits by AEFA. We
affirm on all three issues.
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BACKGROUND


¶ 3 The FPA governed the relationship between the
Advisors and AEFA until March 22, 2000. The parties
agree that the Advisors had to meet certain contractually


specified production levels 1  in one year in order to receive
contributions from AEFA toward their medical, dental,
and life insurance coverage (welfare benefits) for the next


fiscal year. 2  They further agree that there were other
prerequisites to receiving welfare benefits contributions:
the Advisors also had to elect to participate in the AEFA
benefits plan and pay their own share of the premium.


¶ 4 The parties disagree about whether, as an
additional prerequisite for the receipt of welfare benefits
contributions, the Advisors were also required to continue
to work under the FPA. The Advisors claim that
their achievement of the productivity levels irrevocably
“entitled” them to the benefits contributions in the
following year so long as they remained associated
with AEFA. AEFA counters that attaining the specified
production levels rendered the Advisors merely “eligible”
for the benefits contributions, and that actual payment
of the benefits contributions was additionally contingent
on the Advisors continuing to work under the FPA
specifically.


¶ 5 On May 21, 2000, AEFA terminated the FPA
and restructured its contractual relationship with the
Advisors. The amount and nature of the forewarning
that AEFA gave the Advisors about this termination
is a matter of some disagreement, but it is undisputed
that in place of the FPA, AEFA offered the Advisors
two alternative “platforms” upon which to base their
prospective contractual relationships with AEFA. Those
who chose Platform 1 became employees of AEFA, while
those who chose Platform 2 became “franchisees.” All of
the Advisors voluntarily chose Platform 2, which required
them to sign a new contract called the Business Franchise
Agreement (BFA).


¶ 6 The BFA differed from the FPA in several respects.
The salient difference between the two for purposes of this
appeal, however, was that under the BFA, AEFA would
not pay any contributions toward the Advisors' welfare
benefits. AEFA further claimed that it had no obligation
to pay even the benefits contributions promised in the
FPA, even though the Advisors had met the requisite


production levels specified in the FPA. AEFA's refusal to
pay welfare benefits contributions is primarily what gave
rise to the Advisors' lawsuit against AEFA.


*19  ¶ 7 The Advisors filed suit to recover the welfare
benefits contributions they claim they were owed pursuant
to the FPA. All of the Advisors had fully met the requisite
production levels in 1998, 1999, or both. The trial court
granted partial summary judgment to the Advisors on
the issue of liability, finding as a matter of law that
AEFA did breach the FPA, and that the BFA was not
a substituted contract. The trial court permitted the case
to proceed to a jury trial on the issue of damages only,
and it granted the Advisors' motion in limine seeking
exclusion of all evidence regarding offsetting benefits that
AEFA claims the Advisors received as a result of AEFA's
actions. The trial resulted in a jury verdict against AEFA
for $14,109,068.82. After the trial court denied AEFA's
motion for a new trial, AEFA appealed.


ANALYSIS


I. THE ADVISORS' ENTITLEMENT TO WELFARE
BENEFITS CONTRIBUTIONS UNDER THE FPA


[1]  ¶ 8 The first issue is whether the trial court correctly
granted partial summary judgment for the Advisors in
ruling that AEFA breached the FPA by refusing to make
welfare benefits contributions on behalf of the Advisors.
There is no dispute that AEFA's “Platform Rollout”
prospectively terminated AEFA's obligation to subsidize
the Advisors' welfare benefits under the BFA. The key
question is whether the refusal to make contributions
contemplated by the FPA constituted a breach. The
parties agree that Minnesota law applies to this case.
The trial court found that under Minnesota law, “[e]ven
if more than a tender of performance were required,
the Advisors earned their benefits contributions. Earned
benefits cannot be taken away.”


[2]  [3]  ¶ 9 “[S]ummary judgment is only appropriate
where ‘there is no genuine issue as to any material fact
and ... the moving party is entitled to a judgment as a
matter of law.’ Utah R. Civ. P. 56(c).” Smith v. Four
Corners Mental Health Ctr., Inc., 2003 UT 23, ¶ 13,
70 P.3d 904. Therefore, when we review a trial court's
decision granting summary judgment, “we need review
only whether the trial court erred in applying the relevant
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law and whether a material fact was in dispute.” WebBank
v. Am. Gen. Annuity Serv. Corp., 2002 UT 88, ¶ 13, 54
P.3d 1139. We give the trial court's legal conclusions no
deference, and instead review them for correctness. Smith,
2003 UT 23 at ¶ 10, 70 P.3d 904.


¶ 10 AEFA challenges the trial court's legal conclusions
that the Advisors “earned their benefits contributions,”
and “[e]arned benefits cannot be taken away.” It asserts
that the FPA did not give the Advisors a “guaranteed
right to [benefits contributions] irrespective of whether
they continued working under the FPA.” The Advisors
counter that they earned their benefits contributions by
meeting the production goals set out in the FPA, and
AEFA simply refused to honor the terms of its promise to
pay the contributions. We agree with the trial court and
the Advisors, and conclude that the Advisors had earned
the benefits contributions pursuant to the plain terms of
the FPA, and that AEFA's termination of the benefits
contributions constituted a breach of the FPA.


[4]  [5]  ¶ 11 AEFA's offer of welfare benefits
contributions in exchange for the Advisors' work and
meeting of certain production levels constituted a
unilateral contract that AEFA was not at liberty to
revoke or modify once the Advisors began fulfilling
their contractual obligations. “An offeror of a unilateral
contract always retains the power to modify or revoke the
offer so long as the offeree has not begun performance,
but retention of that power does not preclude the offer
from becoming a contract once accepted by the offeree by
tender of performance.” Feges v. Perkins Rests., Inc., 483
N.W.2d 701, 708 (Minn.1992) (citation omitted). “[A]n
offer for a unilateral contract may neither be changed
nor revoked once the offeree begins the performance
requested by the offer.” Peters v. Mut. Benefit Life
Ins. Co., 420 N.W.2d 908, 914 (Minn.Ct.App.1988).
“Where an employer represents in a written document
distributed to employees that an employee will receive
benefit payments in certain specified circumstances as
an incentive for continued service, those benefits are
*20  part of the employee's compensation which the


employer is contractually obligated to pay.” Melin
v. Northwestern Bell Tel. Co., 266 N.W.2d 183, 186
(Minn.1978) (overruling previous case that “treat[ed]
benefits under a noncontributory plan as gratuities rather
than contractual obligations”).


¶ 12 AEFA makes no effort to refute these basic principles
of law regarding unilateral contracts, or to assert that they
have no application here. Rather, AEFA argues that we
should find that the Advisors were not entitled to welfare
benefits contributions after the termination of the FPA,
even though they had achieved the required production
levels, unless the FPA expressly provided that the
contributions would continue after AEFA terminated the
FPA. AEFA relies on several cases for this proposition,
but each of them is distinguishable from the case before us.


¶ 13 The first case, Knudsen v. Northwest Airlines,
Inc., exemplifies the unexceptional rule that “where an
employee enters into a stock option agreement that is
granted on certain terms and conditions, he is bound by
those conditions.” 450 N.W.2d 131, 133 (Minn.1990); see
also Pillsbury v. Elston, 283 N.W.2d 370, 374 (Minn.1979)
(holding stock option repurchase provision enforceable
because it was a condition to which the parties expressly
agreed). The employee in Knudsen had been terminated,
and he sued his employer to exercise stock option
rights after his termination despite contractual language
expressly prohibiting such action. Knudsen, 450 N.W.2d
at 132–33. The instant case does not involve terminated
employees, as Knudsen did. More importantly, unlike
Knudsen, the contract here does not contain express
language requiring that it be in effect in order for
the Advisors to receive the benefits contributions they
earned by fulfilling their contractual obligations. As we
explain further below, the Advisors' rights to welfare
benefits contributions were of course “granted on certain
terms and provisions,” as were the stock option rights
in Knudsen, but continued work under the FPA after
earning the contributions was not one of those terms and
provisions.


¶ 14 AEFA also cites Sonneman v. Blue Cross & Blue
Shield, 403 N.W.2d 701, 705 (Minn.Ct.App.1987). In
Sonneman, the plaintiff argued that a contract providing
for a lifetime “aggregate maximum” of insurance benefits
evidenced Blue Cross's intent to provide coverage for the
duration of medical treatment so long as that treatment
was commenced while the policy was in effect. Id. at 704–
05. The court found for the insurer based on provisions
that “clearly and unambiguously” specified that coverage
ended when the contract terminated, unless the plaintiff
was totally disabled. Id. at 706. As with Knudsen, the
distinction here is that the FPA contains no provision
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specifying that the Advisors' right to already-earned
benefits contributions ended when the FPA terminated.


¶ 15 Finally, we reject AEFA's request that we follow the
ERISA-based analysis of Hughes v. 3M Retiree Medical
Plan, 134 F.Supp.2d 1062 (D.Minn.2001). The essence of
the Hughes plaintiffs' claim was that their medical benefits
had vested “for purposes of ERISA.” Id. at 1068. The
question of whether vesting has occurred is “a legal issue
governed by ERISA” itself, id. at 1068–69, and therefore
the court applied case law and legal rules that focused on
ERISA specifically. See id. at 1069–70. We view the law
of vested benefits under ERISA as the proverbial round
hole into which AEFA urges us to squeeze this square peg
of a case. Consequently, while we could probably distort
this case sufficiently to render it recognizable in an ERISA
context, we see no reason to do so and therefore decline.


¶ 16 The keystone of AEFA's argument is its assertion
that the FPA contained a requirement that the Advisors
continue working under the FPA in order to earn their
benefits contributions. AEFA goes so far as to assert that
the FPA is “clear” and “unambiguous” on this point,
and supports this assertion with two citations to the
record. Far from supporting AEFA's argument, however,
examination of these citations exposes fatal flaws in
AEFA's construction of the FPA. AEFA points to trial
testimony of class representative Jerry Ford, in which
Mr. Ford repeatedly states that he knew over the *21
course of his years with AEFA that he had to “elect”
benefits in order to receive them. This does not in our
view support AEFA's assertion that Mr. Ford and the
other plaintiff class members understood and agreed that
they had to continue working under the FPA in order to
earn the welfare benefits contributions; indeed, it does not
support AEFA's assertion at all. AEFA also directs us to a
section spanning two pages of the Benefits Handbook for
1999. This section is headed “Termination of Coverage:
When will my personal coverage terminate?” The section
is directed toward the question of coverage under the
benefit plans generally, and not to the question of the
circumstances in which AEFA will contribute to or stop
contributing to the cost of such coverage. Thus, we find
no language in the FPA stating that the Advisors had to
continue working under the FPA in order for AEFA's
promise to make welfare benefits contributions to be
enforceable.


¶ 17 AEFA's other arguments for such a requirement
attempt to infer a requirement of continued work under
the FPA from the FPA's references to “eligibility” for
benefits contributions, rather than entitlement thereto,
and from AEFA's reservations of rights in the FPA.
The chart of “[q]ualification levels and payouts” for the
Star Quest program provides: “To remain eligible for a
company contribution to group benefits, advisors must
meet the minimum weighted production requirement in
any given year.” Additionally, it states that fulfillment
of production requirements is necessary for the Advisors
to become “eligible to receive a Company contribution
toward the cost of” welfare benefits. There is no other
reference in the contract to any further condition or
requirement that must be met. Having examined the
FPA as a whole, therefore, we are not convinced that
the use of the word “eligible” rather than “entitled”
evidences an intent to make benefits contributions
contingent on continued employment under the FPA.
Rather, we interpret these provisions, as did the trial
court, as meaning simply that, upon meeting the
specified production requirements, the Advisors would
have earned and would be qualified to receive the benefit
contributions. We note that the Star Quest plan provides
that “[a]t Star Level 1, you earn a company contribution
to your group benefits,” and details the calculations
performed to determine “what you earn once you reach
a Star level.” (Emphasis added.) Thus, when read in light
of all the promises contained in the FPA, the mere use
of the word “eligible” comes nowhere close to signaling,
as the Knudsen and Sonneman contracts signaled, that
employees' already-earned contractual rights terminated
when the defendant terminated the contract.


¶ 18 AEFA argues that the following provision in the
FPA constitutes an express reservation of rights: “[AEFA]
make[s] no promise to continue these benefits in the
future and ha[s] the right to amend or terminate any
coverage for active plan participants or retired covered
individuals at any time. Rights to future benefits will never
vest.” AEFA asserts that this provision unambiguously
reserves its rights to amend or terminate the FPA. If
we agreed with this reading, it would serve as a strong
indicator that AEFA had expressly reserved the right to
terminate benefits contributions, similar to the defendant
in Sonneman. See Sonneman, 403 N.W.2d at 706.


¶ 19 The only reasonable reading of this provision,
however, is that it applies only to ERISA benefits for



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001227396&pubNum=0004637&originatingDoc=I34f36f5ef79f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001227396&pubNum=0004637&originatingDoc=I34f36f5ef79f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987043567&pubNum=0000595&originatingDoc=I34f36f5ef79f11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_595_706&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_706





Ford v. American Exp. Financial Advisors, Inc., 98 P.3d 15 (2004)


34 Employee Benefits Cas. 1114, 506 Utah Adv. Rep. 33, 2004 UT 70


 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 5


employees who are not parties to this lawsuit. The
provision is located in a section of the FPA that
begins with the statement, “[e]xcept for the claims review
procedure, this section applies only to first year financial
advisors, district managers within the State of New
York, field vice presidents and group vice presidents.”
AEFA argues that the termination provision exists in
the “claims review procedure” subsection, and that it
therefore applies not just to employees' ERISA benefits,
but to everyone. We believe that this interpretation is


unreasonable. 3  Although this section could be clearer, we
are convinced that the “claims review procedure” consists
of the single *22  paragraph with the heading “claims
review procedure,” and that paragraph does not include
the termination provision.


¶ 20 Finally, AEFA emphasizes FPA language providing
that “[w]hen this Agreement terminates, you will not,
except as provided by the Sales Compensation Plan,
be entitled to ... [a]ny further commissions, fees,
overwriting or other compensation.” (Emphasis added.)
The benefits at issue however, are provided for in the Sales
Compensation Plan. Consequently, the clause “except
as provided by the Sales Compensation Plan,” defeats
AEFA's argument. We therefore conclude that AEFA's
cancellation of the FPA could not also cancel its already
matured obligations under the FPA, and affirm the trial
court's grant of summary judgment on this issue.


II. WHETHER THE BFA CONSTITUTED
A SUBSTITUTED CONTRACT


¶ 21 The second main issue in this appeal is whether
the BFA constituted a substituted contract that replaced
the FPA, thereby saving AEFA from the obligation
of fulfilling its responsibilities under the FPA. The
trial court granted partial summary judgment for the
Advisors on this issue, and AEFA argues that this
decision was in error. Because we are reviewing a grant
of summary judgment, we review for correctness to
determine “whether the trial court erred in applying the
relevant law and whether a material fact was in dispute.”
WebBank v. Am. Gen. Annuity Serv. Corp., 2002 UT 88, ¶
10, 54 P.3d 1139.


[6]  [7]  ¶ 22 The parties do not dispute the law
applicable to this question. A substituted contract is
a new contract that replaces the terms of a prior


contract, thereby discharging the parties' duties under the
original agreement. Restatement (Second) of Contracts
§ 279(1), (2) (1981). The party claiming the existence
of a substituted contract bears the burden of proving
its elements. Epland v. Meade Ins. Agency Assocs., 545
N.W.2d 401, 407 (Minn.Ct.App.1996), rev'd on other
grounds, 564 N.W.2d 203 (Minn.1997) (citing First & Am.
Nat'l Bank v. Whiteside, 207 Minn. 537, 292 N.W. 770,
775 (1940)). These elements are that “ ‘(1) there must be
an existing valid contract; (2) all parties must agree to a
new contract; (3) the new contract must extinguish the
old contract; and (4) the new contract must be valid.’
” Id. (quoting United Fire Ins. Co. v. McClelland, 105
Nev. 504, 780 P.2d 193, 195 (1989)); see also Nat'l Am.
Ins. Co. v. Hogan, 173 F.3d 1097, 1105 (8th Cir.1999)
(listing elements as “(1) the existence of a previous valid
contract; (2) the parties agreed to a new contract; (3)
the parties formed a valid new contract; (4) the parties
intended to extinguish the old contract and substitute the
new” (footnote omitted)).


[8]  [9]  ¶ 23 In this case, the parties disagree about
only one of the elements in the test for a substituted
contract, namely, whether the parties intended for the
BFA to extinguish obligations due and owing under the
FPA. To determine the parties' intent, courts look to the
parties' manifest intent, not their subjective intent. Vacura
v. Haar's Equip., Inc., 364 N.W.2d 387, 392 (Minn.1985).
Manifest intent can be shown by “the express words of
the parties or ... the facts and circumstances attending the
transaction.” Nat'l Am. Ins., 173 F.3d at 1107.


[10]  ¶ 24 In its effort to prove that the Advisors and
AEFA manifested an intent to extinguish the Advisors'
rights under the FPA, AEFA relies primarily on the
“Disclaimer of Benefits” provision of the BFA, which
provides:


Disclaimer of Benefits. Independent Advisor
acknowledges that the Manuals, including the
Compensation Schedule contained therein, constitute
the complete list of the compensation and benefits owed
Independent Advisor resulting from this Agreement
or Independent Advisor's relationship with AEFA.
Independent Advisor acknowledges that Independent
Advisor has no claim to any other compensation
or benefit plan, program or policy of or sponsored
by AEFA unless such plan, policy or benefit plan
specifically references Independent Advisors in their role
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as Independent Advisors as an eligible group under such
plan ....


(Emphasis added.) AEFA argues that this provision
evidences the parties' intent to extinguish *23  AEFA's
obligations under the FPA, and that the provision's
“unless” clause does not apply. It argues that the
“unless” clause does not apply because the FPA does not
“specifically reference[ ] Independent Advisors in their
role as Independent Advisors as an eligible group.”


¶ 25 The Advisors counter that the “unless” clause does
apply, for two main reasons. First, the Advisors point out
that the Disclaimer of Benefits provision uses the present
tense (“Independent Advisor has no claim ...” (emphasis
added)), and this logically implies that the Independent
Advisors are a group that existed prior to the introduction
of the BFA and its Disclaimer of Benefits provision.
Second, the Advisors argue that AEFA itself believed that
the “Independent Advisors” mentioned in the Disclaimer
of Benefits were the same as the “independent contractor
advisors” who had participated in Star Quest pursuant to
the FPA. The Advisors base this argument on deposition
testimony from James Punch, who crafted the BFA, and
who stated that the words “Independent Advisor” meant
“[a]ny independent contractor advisor that is signing
this document.” Thus, the Advisors argue, the “unless”
provision in the Disclaimer does apply, and therefore the
Disclaimer of Benefits does not evidence any intent of the
Advisors to extinguish their right to benefits contributions
under the FPA.


¶ 26 AEFA has failed to convince us that the FPA did
not refer to the “Independent Advisors” who were the
subject of the BFA. The present-tense language of the
Disclaimer of Benefits provision itself contemplates that
the Independent Advisors are a group that existed prior
to the creation of the BFA. Furthermore, while the FPA
does not use the specific term “Independent Advisors,”
it does specifically refer to the Advisors as “independent
contractors” and “advisors.” Thus, the FPA specifically
refers to the same group of people known as “Independent
Advisors” under the BFA, and the Disclaimer of Benefits
therefore does not indicate any intent by the Advisors to
extinguish their right to the welfare benefits contributions
that they had already earned under the FPA.


[11]  ¶ 27 AEFA also argues that the BFA's integration
clause is evidence of the parties' intent for the BFA
to be a substitute contract. The integration clause


provides that “[t]his Agreement, the attachments hereto,
and the documents referred to herein constitute the
entire Agreement between AEFA and Independent
Advisor concerning the subject matter hereof, and
supersede all prior and contemporaneous agreements,
negotiations and representations (written and oral),
no other representations having induced Independent
Advisor to execute this Agreement.” AEFA argues that
this integration clause is clear evidence of the parties'
intent to create a substitute contract. We disagree.


¶ 28 The integration clause, by its plain language, simply
means that no other documents should be considered
part of the BFA. The United States Court of Appeals
for the Sixth Circuit faced an analogous issue in Security
Watch, Inc. v. Sentinel Systems, Inc., 176 F.3d 369,
372 (6th Cir.1999). The agreement at issue in Security
Watch provided, “[t]he terms and conditions contained
in this Agreement supersede all prior oral or written
understandings between the parties, and constitute the
entire agreement between them concerning the subject
matter of this Agreement.” Id. As in the instant case, the
court had to consider whether the integration provision
meant that previous contracts between the parties were
superseded. See id. The court explained the “universally
understood purpose of this boilerplate clause” thus:


Merger clauses are routinely
incorporated in agreements in order
to signal to the courts that the
parties agree that the contract
is to be considered completely
integrated. A completely integrated
agreement must be interpreted
on its face, and thus the
purpose and effect of including a
merger clause is to preclude the
subsequent introduction of evidence
of preliminary negotiations or of
side agreements in a proceeding
in which a court interprets the
document.


Id. (citation omitted). So it is in the instant case. The
BFA's integration provision simply means that the entire
agreement between the parties “concerning the subject
matter *24  hereof”—that is, concerning the Advisors'
new association with AEFA after March 21, 2000—
consists of “[t]his Agreement, the attachments hereto, and
the documents referred to herein.” Likewise, the statement
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that the BFA agreement and its related documents
“supersedes all prior and contemporaneous agreements, ...
no other representations having induced Independent
Advisor to execute this Agreement,” merely limits what
we can evaluate when determining the parties' intent for
the BFA. It says nothing about relieving AEFA of the
obligations it had already incurred under the FPA.


¶ 29 We note, and reject, AEFA's argument that In re
Worldwide Direct, Inc., 268 B.R. 69, 72 (D.Del.2001)
should persuade us that the integration clause created
a substitute contract. In Worldwide Direct, the parties
initially agreed that the claimant would receive a $700,000
cash bonus for his work. Id. at 70. After the debtor
refused to pay cash, however, the parties agreed in a
“Severance Agreement” that the claimant would receive
45,000 shares of stock in lieu of the cash. Id. at 71.
The “Severance Agreement” of Worldwide Direct is thus
different from the BFA because the subject matter of
the Severance Agreement was essentially identical to that
of the prior agreement: both dealt with how the debtor
would compensate the claimant for a single period of work
time. The BFA, however, concerned compensation for
the Advisors' future work, rather than the work they had
already completed under the FPA.


¶ 30 In sum, we hold that the BFA does not manifest any
intent on the part of the Advisors to extinguish their rights
under the FPA and substitute the BFA. Consequently,
we need not reach AEFA's alternative argument that the
BFA is ambiguous on the issue of the parties' intent, and
that such ambiguity necessitates remand for presentation
of extrinsic evidence at trial. We therefore affirm the trial
court's grant of summary judgment on this issue.


III. OFFSETTING BENEFITS


[12]  ¶ 31 The final issue we consider is whether the trial
court erred by granting the Advisors' motion in limine
to exclude AEFA's evidence that the Advisors benefitted
from AEFA's breach of the FPA. This issue stems
from AEFA's argument that its decision to discontinue
welfare benefits contributions enabled AEFA to offer the
Advisors higher cash commissions under the BFA than
would have otherwise been possible. AEFA sought to
introduce evidence at trial of how the higher commissions
offered under the BFA offset the loss to the Advisors of
the welfare benefits contributions. In short, AEFA sought


to present evidence that had it not breached the FPA,
it would not have been able to offer the Advisors the
same terms under the BFA, a contract that AEFA asserts


was more beneficial to the Advisors than the FPA. 4


The Advisors counter that the offsetting benefits doctrine
is inapplicable where, as here, the alleged breach did
not obviate the need for the plaintiffs' own performance
because the Advisors had already worked the full year and
met the production levels required of them under the FPA.


¶ 32 As to the standard of review on this question, AEFA
argues that we should review for correctness, because
the trial court “remove[d] the issue of offset to damages
from jury consideration.” The Advisors argue that “[t]he
decision to admit or exclude evidence is reviewed for abuse
of discretion.”


¶ 33 We determine that the proper standard of review
is a correctness standard. The trial court's rationale for
granting the Advisors' motion in limine was that


[t]he offsetting benefits theory applies only where
“the defendant's breach obviates the necessity for the
Plaintiff's own performance or some part of it.” Dan B.
Dobbs Handbook of the Law of Remedies–Damages,
Equity and Restitution vol. 3, 124 (2d ed., 1993). In
other words, the offset rule only applies if plaintiffs are
free to perform a second contract, thereby saving the
cost of performance on the breached contract.


*25  As it was undisputed that AEFA did not breach the
contract until after the Advisors had already worked a full
year as required under the FPA, the trial court concluded
that they “were not relieved of any performance under the
original contract,” and therefore held that the offsetting
benefits theory did not apply. The trial court's decision on
the Advisors' motion in limine was therefore based wholly
on its legal conclusion that the offsetting benefits theory
was inapplicable. Consequently, we afford the trial court's
conclusions no deference. See Anesthesiologists Assoc. v.
St. Benedict's Hosp., 884 P.2d 1236, 1237–38 (Utah 1994)
(stating that the issue of how the law of damages should
be applied is a legal question and therefore giving the trial


court's conclusions on the issue no deference). 5


[13]  [14]  ¶ 34 Neither the Advisors nor AEFA dispute
that the offset theory is available in two basic situations.
In the first,
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the means necessary for the
plaintiff to have obtained the
profit or savings from the
subsequent contract would have
been unavailable if the original
contract had been performed. [In
the second], the breach resulted in a
direct and immediate savings to the
plaintiff, i.e., savings on the cost of
performance.


Macon–Bibb County Water & Sewerage Auth. v. Tuttle/
White Constructors, Inc., 530 F.Supp. 1048, 1055
(M.D.Ga.1981) (citing La. Sulphur Carriers, Inc. v. Gulf
Res. & Chem. Corp., 53 F.R.D. 458, 462 (D.Del.1971)); see
also Dan B. Dobbs, Handbook on the Law of Remedies:
Damages–Equity–Restitution § 3.6 at 183, 184 (1973)
(“Benefits resulting from breach may occur in several
ways. The defendant's breach of contract may free the
plaintiff to make a contract with someone else on more
favorable terms.... Another kind of benefit ... is the cost
of [plaintiff's] own performance which has been saved by
the other's breach.”). The Advisors and AEFA disagree
over whether the offset theory is applicable where the
plaintiff has performed its contractual obligations prior to
the defendant's breach.


¶ 35 The second version of the offset theory would
not apply in this case, because, given the fact that the
Advisors had already worked the full term required of
them under the FPA, the breach could not create “direct
and immediate savings” for the Advisors. See Macon–
Bibb County Water, 530 F.Supp. at 1055. There could
be no “savings on the cost of performance” because they
had already performed. Id. Rather, this case raises the
question of whether the first form of the offset theory may
apply, that is, when a breach results in a new contractual
opportunity to plaintiffs that would have been unavailable
but for the breach.


¶ 36 AEFA correctly notes that no case or other legal
authority expressly limits the offset theory only to cases
where the defendant's breach has relieved the plaintiff
of an obligation of performance. Indeed, McCormick
seems to suggest, at least, that the offset theory need not
necessarily be limited to situations in which the plaintiff is
saved the cost of performance:


Where the defendant's wrong or
breach of contract has not only
caused damage, but has also
conferred a benefit upon the plaintiff
(such as saving of expense of
performance or making available an
opportunity to dispose of goods or
services) which he *26  would not
otherwise have reaped, the value
of this benefit must be credited to
defendant in assessing the damages.


La. Sulphur Carriers, 53 F.R.D. at 461 (quoting
McCormick on Damages § 40 (1935)) (emphasis
added). McCormick details several “examples” of typical
applications of this rule, however, and in each of the
examples, the breach has saved the plaintiff from the
expense of performance, or enabled the plaintiff to utilize
elsewhere the resources he would have devoted to fulfilling
the contract with the defendant. See McCormick on
Damages § 40. While McCormick does not indicate that
these are the sole circumstances in which the offset theory
may apply, neither McCormick nor any other authority
we have examined has explicitly analyzed the propriety of
applying the offset theory where the plaintiff has already
fully performed its contractual obligations.


[15]  ¶ 37 The primary concern of McCormick and the
cases that have applied the offset theory is an equitable
one: to avoid putting the plaintiff in a better position than
he would have occupied but for the breach. See id. (stating
that offset theory is “constantly applied in contract cases
as a necessary corollary of the fundamental canon that
the damages, as near as may be, should be such as will
put the plaintiff in the position he would have been in
if the contract had been fully performed”); La. Sulphur
Carriers, 53 F.R.D. at 462 (stating that the offset theory
is only applicable where failure to apply it “would permit
the plaintiff to obtain unreasonable damages”). Courts
are often concerned with avoiding non-collateral source
windfalls to plaintiffs. See Soules v. ISD No. 518, 258
N.W.2d 103, 106 (Minn.1977) (explaining that a plaintiff
should not be placed in a “better position than he would
have been in had the contract been fully performed”);
Anesthesiologists Assoc., 884 P.2d at 1238. This is because
compensatory damages exist simply to make the plaintiff
whole by compensating the plaintiff for injuries actually
sustained. Macon–Bibb County Water, 530 F.Supp. at
1056–57.
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¶ 38 The Advisors argue that not a single case applying
the offset theory has involved a situation where the
plaintiff had already performed. See, e.g., Buono Sales,
Inc. v. Chrysler Motors Corp., 449 F.2d 715 (3d Cir.1971);
Macon–Bibb County Water, 530 F.Supp. 1048; La.
Sulphur Carriers, 53 F.R.D. 458; Tel–Ex Plaza, Inc. v.
Hardees Rests., Inc., 76 Mich.App. 131, 255 N.W.2d 794
(1977); Lee v. Yang, 163 Or.App. 520, 987 P.2d 519 (1999).
Applying the offset theory in a case where the plaintiff has
substantially completed his obligations, they argue, would


therefore apparently be unprecedented. 6


[16]  ¶ 39 We agree with the Advisors that the way various
authorities have articulated this “subsequent contract”
version of the offset theory implies that the theory is
inapplicable where the plaintiff has already performed.
Section 347 of the Restatement (Second) of Contracts
covers the “Measure of Damages in General.” It provides
that the injured party in a breach of contract action


has a right to damages based upon his expectation
interest as measured by


(a) the loss in the value to him of the other party's
performance caused by its failure or deficiency, plus


(b) any other loss, including incidental or consequential
loss, caused by the breach, less


(c) any cost or other loss that he has avoided by not
having to perform.


Restatement (Second) of Contracts § 347 (1981)
(emphasis added). Subsection (c) clearly indicates that
the Restatement sanctions the offsetting benefits rule. We
find it highly significant, therefore, that section 347 and
its comments and illustrations offer no *27  indication
that damages can be reduced where the plaintiff has fully
performed. Indeed, section 347(c) by its own terms only
provides for reduction of damages when the nonbreaching
party has avoided losses “by not having to perform.”
Comment d to section 347 and its illustrating scenarios
provide ample additional discussion of this rule, but make
no provision for offsetting benefits where the plaintiff has
already performed. See id. § 347 cmt. d.


[17]  [18]  ¶ 40 The various ways in which courts have
articulated the offsetting benefits doctrine also support
the Advisors' view, because courts always put the focus


on whether the breach left the plaintiff free to pursue
another opportunity. “In limited circumstances ... general
damages may be reduced by the amount of gains received
by performing another contract which could not have
been entered into but for defendant's breach of the prior
contract and plaintiff's being thereby left free to perform
the second contract.” John Call Eng'g, Inc. v. Manti City
Corp., 795 P.2d 678, 681 (Utah Ct.App.1990) (emphasis
added). “[W]here a plaintiff is unable to undertake both
contracts because the peculiarities of the contract ...
preclude completing both, the defendant is credited with
the second profit.” La. Sulphur Carriers, 53 F.R.D. at
463. Cases employing this version of the offset theory are
“premised upon the impossibility of dual performances.”
Id. (citing Burks v. Sinclair Ref. Co., 183 F.2d 239 (3d
Cir.1950); Canton–Hughes Pump Co. v. Llera, 205 F. 209
(6th Cir.1913); Wells Aircraft Parts Co. v. Allan J. Kayser
Co., 118 Colo. 197, 194 P.2d 326 (1947); Baker Transfer
Co. v. Merch. Refrigerating and Ice Mfg. Co., 12 A.D. 260,
42 N.Y.S. 76 (1896); DeMoss v. Beryllium Corp., 358 Pa.
470, 58 A.2d 70 (1948)). Thus, the focus of the offsetting
benefits doctrine is always on whether the breach enabled
the plaintiff to enter into another contract that would
otherwise have been out of the question because of the
“impossibility of dual performances,” id., not on what the
breach enabled the defendant to do.


¶ 41 AEFA cannot argue that its breach created
opportunity for the Advisors by freeing them to pursue
another contract instead of the FPA. The essence of
AEFA's argument, rather, is that its breach created the
opportunity for AEFA to offer the Advisors the BFA.
Therefore, because the advisors had already performed
their obligations under the FPA, we affirm the trial court's
decision granting the Advisors' motion in limine to exclude
AEFA's evidence of offsetting benefits.


CONCLUSION


¶ 42 We hold that the trial court did not err in granting
summary judgment to the Advisors on the issue of the
Advisors' entitlement to welfare benefits contributions
under the FPA, or on the issue of whether the BFA
constitutes a substituted contract that extinguished the
Advisors' entitlement to those contributions. The trial
court correctly found that the Advisors had earned
their welfare benefits contributions because the FPA
contained no additional requirement that the Advisors
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continue working under the FPA in order to actually
receive the contributions. Furthermore, the BFA was
not a substituted contract because it did not include
objective manifestations of the Advisors' intent to give
up their earned benefits contributions in exchange for the
BFA. Finally, the trial court correctly excluded AEFA's
evidence that the Advisors allegedly benefitted from
AEFA's breach of the FPA, because the offsetting benefits
doctrine is inapplicable where the plaintiffs have fully
performed their contractual obligations.


¶ 43 Affirmed.


¶ 44 Associate Chief Justice WILKINS, Justice
DURRANT, Justice PARRISH, and Judge
GREENWOOD concur in Chief Justice DURHAM's
opinion.


¶ 45 Having recused himself, Justice NEHRING does not
participate herein; Court of Appeals Judge PAMELA T.
GREENWOOD sat.


All Citations


98 P.3d 15, 34 Employee Benefits Cas. 1114, 506 Utah
Adv. Rep. 33, 2004 UT 70


Footnotes
1 The contractual vernacular for these production levels is “total weighted production,” or TWP. To minimize the proliferation


of acronyms unnecessary to our analysis, we simply use the more generic term “production levels.”


2 While most of this several hundred page contract uses language that is quite conventional, the section detailing
compensation for various production levels has the evocative name “Star Quest.”


3 The Advisors, both in their brief and at oral argument, have accused AEFA of knowingly misrepresenting the facts on
this point. While we agree that AEFA's argument rides the outer boundaries of reasonable interpretation, we give AEFA
the benefit of the doubt.


4 AEFA asserts that if permitted to present evidence on this issue at trial, it would show that “the parties' agreement to a
contract that did not include benefits contributions permitted a payout rate on commissions of 85% rather than 83%.”


5 The Advisors cite Jensen v. Intermountain Power, 1999 UT 10, ¶ 12, 977 P.2d 474, for the proposition that the decision
to admit or exclude evidence is reviewed for abuse of discretion. The Jensen court, in turn, cited Butler, Crockett & Walsh
Development Corp. v. Pinecrest Pipeline Operating Co., 909 P.2d 225, 233 (Utah 1995), to support the rule that trial
courts are granted discretion in deciding whether to admit evidence. Jensen, 1999 UT 10 at ¶ 12, 977 P.2d 474.
Both Jensen and Butler are readily distinguishable from the instant case. The pertinent issue in Jensen centered on the
trial court's decision to admit “certain statistical evidence” despite one party's objection under rule 403 of the Utah Rules
of Evidence that the potential for prejudice or misleading the jury would substantially outweigh the evidence's probative
value. Id. at ¶¶ 12–13. Butler is similarly distinguishable because there we had to decide whether the trial court erred
in finding a proffered witness unqualified to testify as an expert under rule 702 of the Utah Rules of Evidence. 909 P.2d
at 233. Thus, both Jensen and Butler involved a trial court's use of the discretion granted it under the Utah Rules of
Evidence. Neither case involved the trial court's decision to exclude a whole category of evidence based on the court's
determination that a particular legal doctrine was inapplicable to the case.


6 At least one court, however, seems willing to apply the offset theory in a case where the plaintiff has performed. In King
Grain Co. v. Caldwell Manufacturing Co., the plaintiff had purchased a grain aeration system from the defendant, and
some time after the purchase was completed, the system broke down. 820 F.Supp. 569, 570 (D.Kan.1993). Using the
term “benefits rule” instead of “offset theory,” the court stated that “the benefits rule applies in contract actions and in
tort actions if the defendant conferred a benefit on the plaintiff that offsets the plaintiff's loss.” Id. at 573. The court held
that the offset theory did not apply in the case, but not because the plaintiff had performed its contractual obligations.
Id. at 573–74.


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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710 F.Supp. 305
United States District Court, D. Utah, Central Division.


LONE MOUNTAIN PRODUCTION
COMPANY, a Montana Corporation, Plaintiff,


v.
NATURAL GAS PIPELINE COMPANY OF


AMERICA, a Delaware Corporation, Defendant.


Civ. No. 87–C–0187 A.
|


April 5, 1989.


Synopsis
Gas well operator brought action against pipeline
company to enforce terms of take or pay gas purchase
contract. The District Court, Aldon J. Anderson, Senior
District Judge, held that: (1) operator was entitled to
enforce contract even if succession agreements did not
formally comply with assignment provision in pipeline
company's original contract with operator's predecessor,
and (2) pipeline company was estopped from demanding
strict compliance with assignment provision of gas
purchase contract.


Judgment for plaintiff.


Attorneys and Law Firms


*306  Edward W. Clyde, John W. Anderson, Anneli R.
Smith, Salt Lake City, Utah, for plaintiff.


*307  Stewart Hanson, Jr., Francis Carney, and Charles
P. Sampson, Salt Lake City, Utah, for defendant.


MEMORANDUM DECISION


(In Lieu of Findings of Fact and
Conclusions of Law—FRCP 52(a))


ALDON J. ANDERSON, Senior District Judge.


The plaintiff, Lone Mountain Production Company
(“Lone Mountain”), brought this action to enforce the
terms of a ten-year “take or pay” gas purchase contract
under which its alleged predecessor in interest, GEO Oil
and Gas Company of Houston (“GEO”), agreed to sell


gas to the defendant, Natural Gas Pipeline Company of
America (“Natural”).


Trial was bifurcated, with a non-jury trial being held on
September 12–13, 1988 to determine Natural's liability
under the contract. At the conclusion of the trial, the court
took the matter under advisement and invited the parties
to submit post-trial briefs.


For reasons discussed below, the court finds that Lone
Mountain is entitled to enforce the contract against
Natural.


FACTUAL BACKGROUND


On June 8, 1971, the State of Utah issued Mineral Lease
27564 covering a 600–acre tract located in Section 32,
T16S, R26E, SLB & M to the Anschutz Corporation, Inc.
(Plaintiff's Exhibit “1”). By April 1980, the lease had been
divided into two parcels of 280 and 320 acres each. The
lease had also been segregated vertically into upper and
lower strata at a level 4,338 feet deep.


On April 18, 1980, Natural signed three contracts to
purchase gas from the owners of interests in the upper
stratum of the 280–acre parcel. (See Plaintiff's Exhibits


“3–5”.) The three contracts have identical terms. 1


They differ only in the identity of the sellers and the
identity of the leasehold interests each seller committed
to performance of the contract. The contracts enabled
Natural to obtain the exclusive right to purchase all gas
produced from the segregated parcel, regardless of who


might ultimately become its owner. 2


The contracts require Natural either to take the gas at the
contract price and in the contract quantities or to pay for
the gas and take it at a later date. These “take or pay”
contracts, common in oil and gas transactions, give the
seller access to a delivery system and market for its gas,
while assuring the buyer of a gas supply at the bargained-
for contract price. See 4 H. Williams, Oil and Gas Law §
724.5 (1988).


The first gas purchase contract was with GEO, which
owned 100% of the operating rights (the working interest
minus the royalty interest), subject to a 6¼% overriding
royalty and a reversionary interest. The second contract
was with Texoma Company (“Texoma”), which owned
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50% of both the overriding royalty and the reversionary
interest. The third contract was with Nicor Exploration
Company (“Nicor”), which owned the remaining 50% of
the overriding royalty and the reversionary interest.


The reversionary interest gave Texoma and Nicor the
option to convert their overriding royalty into a 50%
working interest upon payout.


Quinoco Oil & Gas Programs (“Quinoco”) succeeded
to GEO's interest, and MidCon Central Exploration
Company (“MidCon”) succeeded to Texoma's interest.
The options to convert the overriding royalty into a
working interest were exercised. Thus, Natural recognizes
that the succession and/or titles to the operating rights
were as follows: Quinoco 50%, Nicor 25% and MidCon
25% (Pretrial Order, at 20.).


Lone Mountain then entered into farmout agreements
with Quinoco, Nicor and MidCon (Plaintiff's Exhibits
“14–16”). Under the farmout agreements, Lone Mountain
would receive all of Quinoco's and *308  Nicor's
operating rights and most of MidCon's operating rights in
exchange for drilling a producing well.


MidCon assigned its operating rights to Apache
Corporation (“Apache”) (Plaintiff's Exhibit “21”).


Lone Mountain succeeded in drilling a producing well
and received the promised assignments of operating rights
from Quinoco, Nicor and Apache (Plaintiff's Exhibits
“18–20” & “22”).


Before beginning to drill on the contract acreage, Lone
Mountain notified Natural that Quinoco had designated
it as operator, that it intended to drill a well, that the well


location was committed under the GEO contract, 3  and
that the drilling operations would commence by May 15,
1986 (Plaintiff's Exhibit “17”). Natural did not respond to
this notification.


Upon completion of the well, Lone Mountain provided
Natural with state completion notices and a drilling and
completion history (Plaintiff's Exhibit “23”). Pursuant to
the GEO contract, Lone Mountain then made demand
upon Natural to connect the well to its gathering system.


On July 22, 1986, Natural acknowledged that the well had
been submitted for contract consideration and demanded


that its delivery agent, Northwest Pipeline Company,
establish a point of delivery (Plaintiff's Exhibit “36”).
However, on September 9, 1986, Natural declined to
connect Lone Mountain's well to its gathering facilities,
invoking the force majeure clause of the GEO contract
(Plaintiff's Exhibits “24” & “30”). Natural requested
copies of the assignments of interest and farmout
agreements and offered to release Lone Mountain from
its obligations under the GEO contract (Plaintiff's Exhibit
“26”).


On September 30, 1986, Lone Mountain advised Natural
of its intent to exercise the option of proceeding on its own
to connect the well to the gathering facilities (Plaintiff's
Exhibit “25”). Natural then directed Lone Mountain to
coordinate the pipeline connection. Lone Mountain made
the connection at a mutually acceptable point on October
15, 1986, at a cost of $25,000.00.


On December 2, 1986, Lone Mountain furnished Natural
with copies of its assignments of interest and farmout
agreements (Plaintiff's Exhibit “31”). By letter dated
December 9, 1986, Natural replied that it would
recognize Lone Mountain's interest in the gas “with
the understanding that a succession letter agreement
substantially in the form of the attached will be
executed....” (Plaintiff's Exhibit “32”). On February
17, 1987, Lone Mountain sent Natural the executed
succession agreements in the requested form (Plaintiff's
Exhibits “33” & “34”).


Lone Mountain commenced this action to enforce the
GEO contract on March 6, 1987.


ISSUES


On January 14, 1988, nearly two years after the well
connection was made, Natural began arguing that a
formal contractual assignment was needed, in addition to
the succession agreements.


Before this action was commenced, Natural sought to
justify its failure to perform on the basis of force majeure.
During the course of the litigation, Natural argued that
its failure to perform was justified because of impossibility
of performance, commercial impracticability, frustration
of purpose, and because the “take or pay” provision
is contrary to public policy and the original intent of
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the parties. At trial, Natural dropped these defenses
and instead asserted that the farmout and succession
agreements did not constitute a proper assignment of
the original contract. Natural also argued that its duty
to “take or pay” had not yet matured because certain
conditions precedent to the contract had not been
satisfied.


Lone Mountain maintains that it is entitled to enforce
the contract against Natural because: (1) all conditions
precedent had been satisfied as of February 12, 1987; (2)
*309  the provision that the contractual covenants would


“run” with the lease obviates the need for any formal
assignment; (3) the succession agreements constitute a
valid assignment; and (4) Natural has waived, or should
be estopped from demanding, strict compliance with the
original contract.


DISCUSSION


1. Conditions Precedent to the Contract
Natural claimed a failure of conditions precedent because
Lone Mountain failed to connect the well to Northwest
Pipeline's gas transmission facilities and failed to provide
the requisite succession agreements. Lone Mountain
connected the well on October 15, 1986 (Plaintiff's
Exhibits “26” & “27”). On February 12, 1987, Lone
Mountain sent a letter to Natural, indicating that the
requested succession agreements were enclosed (Plaintiff's
Exhibit “34”). Apparently, the originals were not enclosed
in that letter but were forwarded with a follow-up letter
dated February 17, 1987 (Plaintiff's Exhibit “33”). Thus,
Natural's duty to “take or pay” for the gas matured by
February 17, 1987 if the succession agreements satisfy the
requirements of the GEO contract.


2. Succession Agreements as Assignments of the


Contract 4


[1]  [2]  [3]  [4]  [5]  The law favors the assignability
of contract rights, unless the assignment would add to or
materially alter the obligor's duty of risk. Clark v. Shelton,
584 P.2d 875, 877 (Utah 1978). An assignment is subject
to the same requisites for validity as are other contracts;
i.e., mutuality of assent, proper parties with the capacity
to make a contract, consideration and legal subject matter.
Certified Collectors, Inc. v. Lesnick, 116 Ariz. 601, 570
P.2d 769, 771 (1977). However, no particular form is


necessary to effect a valid assignment. Commodore v.
Armour & Company, 201 Kan. 412, 441 P.2d 815, 820
(1968). Furthermore, the language may be informal as
long as the assignment shows an intention by the owner
to transfer his right or interest in property. Seasons, Inc.
v. Atwell, 86 N.M. 751, 527 P.2d 792, 795 (1974). Once a
valid assignment is made, the assignee stands in the shoes
of the assignor; the assignee gains nothing more than his
assignor had. AIRD Ins. Agency v. Zion's First Nat. Bank,
612 P.2d 341, 344 (Utah 1980).


[6]  Natural insists that the succession agreements,
which otherwise might be valid, do not comply with
the assignment provision of the original GEO contract.
Natural argues that it was not obligated to recognize
the succession agreements between Quinoco and Lone
Mountain until the formalities called for in the original
contract were followed.


The GEO contract contains the following provision,
designed to ensure that the covenants would “run” with
the leases:


Seller may, without the prior written
consent of Pipeline, make a complete
or partial assignment of Seller's
leases covered by this Contract.
All covenants, stipulations, terms
conditions and provisions of this
Contract shall extend to and
be binding upon the respective
successors and assigns of the
parties hereto and shall be deemed
covenants running with the oil and
gas leases and other properties
described herein for the full term
of this Contract. Any complete
or partial assignment of Seller's
leases shall contain a provision
expressly obligating Seller's assignee
to perform Seller's obligations under
this Contract and to suffer and
permit the full performance thereof.
Seller shall promptly provide a copy
of any such agreement to Pipeline.


(Article 15, ¶ 2, GEO contract. See Plaintiff's Exhibit “3”).


The contract further provides:
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Upon prior written notice to the
other party, this Contract may be
assigned by *310  either of the
parties hereto to any person, firm
or corporation who shall acquire
the assigning party's interest in
the properties necessary to perform
this Contract; provided, however,
that each of the parties hereto
covenant and agree that it will,
as an integral part of any such
assignment, require the assignee
thereunder to expressly adopt and
assume the terms and provisions
of this Contract and to be bound
hereunder as to any interest so
acquired. Nothing in this Paragraph
3 contained, however, shall be
construed to prevent either party
hereto from pledging this Contract,
or all or any portion of such
party's property as security under
any mortgage, deed of trust, or other
similar lien, or from pledging any
benefits accruing hereunder to the
party making the pledge, nor shall
the requirements of this Paragraph 3
be deemed applicable thereto.


(Article 15, ¶ 3, GEO contract. See Defendant's Exhibit
“65”).


Admittedly, strict compliance with all these formalities
was not accomplished until the spring of 1988.


These formalities were designed to ensure that the contract
remained in force regardless of any assignment of the
parties' obligations. In other words, any assignment of
the contract must obligate either the buyer or the seller's
assignee to continue buying or selling gas at the same
contractual rate and price.


The succession agreement between Quinoco and Lone
Mountain contained the following provision:


Assignee [Lone Mountain] and
Natural hereby acknowledge that
the interest Assignee has acquired,
the acreage covered thereby and


the gas produced therefrom are
subject to the referenced contract
[GEO contract]. Assignee hereby
adopts and ratifies all of the
terms, provisions and amendments
of said Contract and hereby assumes
all obligations originally assumed
by Assignor [Quinoco] under that
Contract as amended and ratified.


(Plaintiff's Exhibit “33”, at 2).


The effect of this provision was to ensure that Lone
Mountain would be bound by the terms of the original gas
purchase contract. It required Lone Mountain to stand in
the shoes of the assignor and comply with all contractual
conditions that Quinoco (and previously, GEO) was
obligated to perform under the original contract.


Natural had previously recognized the assignment of
other operating interests as valid contractual assignments
of gas purchase contracts. Lone Mountain introduced
evidence that Natural had ratified and/or performed
under eight other assignments. (See Plaintiff's Exhibits “6–
13”.) Furthermore, Natural had recognized the interest
which Quinoco received from GEO by a virtually identical
assignment (Plaintiff's Exhibit “11”). Thus, Natural's
argument that the assignment did not comply with the
original gas purchase contract is a distinction without a
difference. Lone Mountain's succession agreement from
Quinoco complied with the spirit, if not the letter, of the
assignment provision found in the original contract.


[7]  Even if the succession agreement did not constitute a
valid contractual assignment, Natural would not be free
from liability. Parties to written contracts may modify
or waive terms despite contractual provisions to the
contrary. Dillman v. Massey Ferguson, Inc., 13 Utah 2d
142, 369 P.2d 296, 298 (1962). It is well established that if
parties to a contract adopt a mode of performance which
differs from the strict terms of the contract, neither party
can assert a breach because the contract was not fulfilled
according to its letter. Jackson v. Nangle, 677 P.2d 242,
249 (Alaska 1984); Quin Blair Enterprises, Inc. v. Julien
Construction Co., 597 P.2d 945, 951 (Wyo.1979); Shaeffer
v. Kelton, 95 N.M. 182, 619 P.2d 1226, 1230 (1980).


3. Waiver and Estoppel
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[8]  Both waiver and estoppel can operate to prevent a
party from demanding strict compliance with a contract.
Lone Mountain takes the position that Natural waived the
formal requirements of the *311  original contract and is
now estopped from denying the validity of the succession
agreements as valid contractual assignments.


The principles of waiver and estoppel support the notion
that one party to a contract may not lull the other into a
false assurance that strict compliance with a contractual
duty will not be required and then sue for noncompliance.
Saverslak v. Davis–Cleaver Produce Co., 606 F.2d 208, 213
(7th Cir.1979) cert. denied 444 U.S. 1078, 100 S.Ct. 1029,
62 L.Ed.2d 762 (1980).


[9]  [10]  [11]  In a contractual setting, waiver occurs
when an obligor manifests an intent not to require
an obligee to strictly comply with a contractual duty.
American Dairy Queen v. Brown–Port Co., 621 F.2d 255,
255–257 & n. 1 (7th Cir.1980). See also Geldermann, Inc.,
v. Fenimore, 663 F.Supp. 590, 592 (N.D.Ill.1987). The
applicability of waiver depends on the intent of the non-
breaching party. If he has intentionally relinquished a
known right, either expressly or by conduct inconsistent
with an intent to enforce that right, he has waived
it and may not thereafter seek judicial enforcement.
Saverslak, 606 F.2d at 213. See also Morgan v. Quailbrook
Condominium Co., 704 P.2d 573, 578 (Utah 1985); Hunter
v. Hunter, 669 P.2d 430, 432 (Utah 1983); Chicago College
of Osteo. v. George A. Fuller Co., 776 F.2d 198, 202 (7th
Cir.1985).


[12]  [13]  Waiver can be express or implied; it is shown
by the party's words or deeds inconsistent with an intent
to insist on his contractual rights. Id.; T.G.I. East Coast
Const. v. Fireman's Fund Ins. Co., 600 F.Supp. 178, 181
(S.D.N.Y.1985). To constitute waiver, the party's actions
or conduct must be distinctly made, must evince in some
unequivocal manner an intent to waive, and must be
inconsistent with any other intent. Hunter, 669 P.2d at 432.


[14]  [15]  Of course, the fact that a party has not
enforced a provision in another contract on a previous
occasion does not grant the other party a license to ignore
that provision in subsequent contracts. W.P. Harlin
Construction Co. v. Utah State Road Com'n, 19 Utah 2d
364, 431 P.2d 792, 794 (1967). However, waiver applies
when a party to a contract deliberately misleads another
party into believing that he doesn't have to comply strictly


with contractual requirements. When the other party
has relied upon such a representation and gotten into
a position where it is practically impossible to comply
strictly, the first party may not suddenly reverse his
position in order to get out of the transaction. Caldwell v.
Anschutz Drilling Company, 13 Utah 2d 177, 369 P.2d 964,
966 (1962).


[16]  [17]  [18]  [19]  [20]  Estoppel, on the other hand,
focuses not on the obligor's intent, but on the effects
of his conduct on the obligee. Saverslak, 606 F.2d at
213. Estoppel precludes parties from asserting their rights
where their actions or conduct render it inequitable to
allow them to assert those rights. Hunter v. Hunter, 669
P.2d at 432. The doctrine of estoppel has application when
a party, by his acts, representations, or conduct, or by his
silence when he ought to speak, induces another party to
believe certain facts exist and the other party relies thereon
to his detriment. Id. at 432 (quoting Leaver v. Grose, 610
P.2d 1262, 1264 (Utah 1980)). Where an expression of
waiver is followed by a substantial and detrimental change
in the position of the other party to the contract, a court
is amply justified in applying the doctrine of estoppel.
Shaeffer v. Kelton, 619 P.2d at 1230. Even if the obligor
has not waived a known right, he may be estopped from
enforcing it. Saverslak, 606 F.2d at 213.


[21]  [22]  The burden of proof and persuasion on issues
of estoppel is on the party who asserts it. Corporation Nine
v. Taylor, 30 Utah 2d 47, 513 P.2d 417, 420 (1973). Because
the test for estoppel is objective in nature, the party
asserting it must show that his reliance was reasonable
under the circumstances. Big Butte Ranch, Inc. v. Holm,
570 P.2d 690, 691 (Utah 1977); Corporation Nine, 513 P.2d
at 420.


*312  [23]  Estoppel may also apply where a party to a
contract raises defenses other than those originally given;
that is, where the other party could have remedied defects
but relied on the initially stated defenses to his injury.
Flagship Cruises, Ltd v. New England Merchants, 569 F.2d
699, 703 (1st Cir.1978).


[24]  There is substantial evidence to support a finding
that Natural waived its right to demand strict compliance
with the assignment provision of the gas purchase contract
and should be estopped from asserting this defense against
Lone Mountain. First, Natural sent blank succession
agreement forms for Lone Mountain to use in showing
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its succession to Quinoco's interest under the original
contract. This clearly signaled to Lone Mountain that
the assignment would be valid once the succession
agreements were completed and returned. They were
properly signed and returned to defendant on February
17, 1987 (Plaintiff's Exhibit “33”).


Second, Natural sent correspondence to Lone Mountain,
stating that it would recognize Lone Mountain's interest in
the contract acreage once the succession agreements were
signed and returned (Plaintiff's Exhibit “32”).


Third, Natural recognized Quinoco's operating interest
without insisting on formal compliance with the
original contract. (See Defendant's Exhibit “54”.) Lone
Mountain's assignment from Quinoco was virtually
identical in terms to Quinoco's assignment from GEO
(Plaintiff's Exhibit “11”).


Fourth, Natural recognized other operators' interests
through assignments on at least eight separate occasions.
(See Plaintiff's Exhibits “2”, “6–10”, “12” & “13”.)


This evidence overwhelmingly supports a finding that
defendant waived formal compliance with the assignment
provisions of the original contract, and that a proper
succession agreement would be a valid assignment of
interests therein. The evidence also supports a finding that
Natural should be estopped from denying liability because
of deficiencies in the assignment.


Lone Mountain's succession agreement unequivocally
committed it to perform under the contract, as the
assignment provision was designed to ensure. More
important, Natural waited nearly two years after Lone


Mountain attempted to enforce the contract, and one year
after the filing of this lawsuit, to claim that the assignment
of the contract was invalid.


If the invalidity argument had been raised at the
appropriate time, Lone Mountain could have promptly
remedied the deficiencies and tendered a valid assignment
of the original contract to Natural. It would be inequitable
for Natural to be relieved of liability on the basis of defects
which Lone Mountain could have cured if it had not relied
on Natural's conduct and representations.


Natural is therefore estopped from requiring that Lone
Mountain strictly comply with the assignment provision
of the original contract.


CONCLUSION


Natural's argument that there was no valid contractual
assignment is without merit, since the succession
agreements fulfilled the purposes of the assignment
provision of the original contract. Furthermore, Natural
is estopped from demanding strict compliance with the
assignment provision of the gas purchase contract by
indicating to the Lone Mountain that it would recognize
Lone Mountain's operating interest. This court therefore
finds that Natural is liable to take or pay for gas under the
contract from February 17, 1987, when Lone Mountain's
well was connected to Natural's pipeline and Natural was
furnished with the original succession agreements.


All Citations


710 F.Supp. 305


Footnotes
1 The pricing was different for each contract because of certain technical amendments.


2 The two contracts with Nicor and Texoma were necessary to “tie up” all the gas, since a lone contract with GEO could
have been circumvented by the convertible interests held by Nicor and Texoma.


3 Lone Mountain was only aware of the GEO purchase contract at the time of the commencement of drilling. However,
Lone Mountain owns 100% of the production from the well and 93.75% of the operating rights in the segregated parcel.
(Pretrial Order at 24, ¶ 17.)


4 Since the court has found that (1) there was a valid assignment that complied with the spirit of the original gas purchase
contract; and (2) Natural has waived and is estopped from requiring strict compliance with the original assignment
provision, it is unnecessary to decide whether the provision that covenants would “run” with the lease obviates the need
for any formal assignment.
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Supreme Court of Utah.


Alan REIGHARD, an individual; Suzy
Reighard, an individual; Aidan Reighard, a


minor, by and through his general guardian,
Suzy Reighard, Plaintiffs and Appellees,


v.
Steven YATES, an individual; and Does 1


through 10, inclusive, Defendant and Appellant.


No. 20100661.
|


July 27, 2012.
|


Rehearing Denied Sept. 18, 2012.


Synopsis
Background: Purchaser brought action against vendor
after discovering mold in windows and walls of the
home, alleging negligence, negligent misrepresentation,
and breach of contract. The Third District Court,
Silver Summit, Keith A. Kelly, J., entered judgment
on jury verdict that found in favor of purchaser on
negligence claim but in favor of vendor on negligent
misrepresentation claim. Vendor appealed and purchaser
cross-appealed.


Holdings: The Supreme Court, Nehring, Associate C.J.,
held that:


[1] purchaser established excusable neglect as to warrant
extension of time to file notice of cross-appeal;


[2] economic loss rule prevented purchaser from
recovering economic damages to house under theory of
tort liability;


[3] vendor owed purchaser a duty not to expose him to an
unreasonable risk of physical injury;


[4] physical symptoms home purchaser suffered as result
of being exposed to mold in home's windows and walls
constituted noneconomic damages to which economic loss
rule did not apply;


[5] witness was qualified to testify as an expert as to cause
of purchaser's symptoms; and


[6] vendor was a prevailing party as to the breach of
contract claim and was in turn entitled to award of
attorney fees under terms of purchase agreement.


Affirmed in part, reversed in part, and remanded.


Attorneys and Law Firms


*1172  Daniel S. Drage, Ogden, Christine E. Drage,
Trevor O. Resurreccion, CA, for appellee.


Kathy A.F. Davis, Lincoln W. Hobbs, Julie Ladle, Salt
Lake City, for appellant.


Associate Chief Justice NEHRING authored the opinion
of the Court, in which Chief Justice DURRANT, Justice
DURHAM, Justice PARRISH, and Justice LEE joined.


Associate Chief Justice NEHRING, opinion of the Court:


INTRODUCTION


¶ 1 The dispute in this case stems from the purchase of a
house built in Park City, Utah. Mr. Yates built the house
and lived in it for approximately two years. The Reighards
then purchased the house from him. After living in the
house for over two years, the Reighards discovered mold
in some of the windows and walls and sued Mr. Yates.


¶ 2 The jury found in favor of the Reighards on their
negligence claim but found in favor of Mr. Yates on the
Reighards' negligent misrepresentation claim. The jury
also found that the Reighards failed to perform all, or
substantially all, of the things the contract required them
to do and therefore the jury, as instructed, did not reach
the question of whether Mr. Yates breached the contract.
The Reighards and Mr. Yates both appeal the decisions
of the trial court.


¶ 3 We hold that the economic loss rule prevents recovery
of economic damages within the scope of the parties'
contract but allows for recovery of damages to other
property or for bodily injury. We also hold that the trial
court did not err when it permitted Eugene Cole, Ph.D., to
testify as an expert witness. Because Mr. Yates prevailed



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0220864101&originatingDoc=Id4783184d7fd11e1b66bbd5332e2d275&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0220646701&originatingDoc=Id4783184d7fd11e1b66bbd5332e2d275&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0238470901&originatingDoc=Id4783184d7fd11e1b66bbd5332e2d275&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0365963201&originatingDoc=Id4783184d7fd11e1b66bbd5332e2d275&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0472308401&originatingDoc=Id4783184d7fd11e1b66bbd5332e2d275&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0439619901&originatingDoc=Id4783184d7fd11e1b66bbd5332e2d275&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0103860801&originatingDoc=Id4783184d7fd11e1b66bbd5332e2d275&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0439620001&originatingDoc=Id4783184d7fd11e1b66bbd5332e2d275&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0330855701&originatingDoc=Id4783184d7fd11e1b66bbd5332e2d275&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0103946801&originatingDoc=Id4783184d7fd11e1b66bbd5332e2d275&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0354356201&originatingDoc=Id4783184d7fd11e1b66bbd5332e2d275&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Reighard v. Yates, 285 P.3d 1168 (2012)


2012 UT 45


 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 2


in his claims under the contract, which provided the only
basis for awarding attorney fees, he is entitled to recover
attorney fees for the breach of contract suit. We hold that
the trial court did not err when it denied the Reighards'
motion for judgment notwithstanding the verdict. We
remand the case for further proceedings consistent with
our decision.


*1173  BACKGROUND


¶ 4 Mr. Yates constructed the house at issue. He
served as general contractor and resided in the house
from November 2001 until approximately March 2004.
The Reighards purchased the house from Mr. Yates in
early 2004. The parties entered into a standard Real
Estate Purchase Contract (REPC). Mr. Yates signed
the REPC and a document titled “Seller's Property
Condition Disclosure.” The Seller's Property Condition
Disclosure required Mr. Yates to disclose his “actual
knowledge regarding the condition of the property.” The
document included sections for “mold,” “other moisture
conditions,” and “exterior and exterior features,” in which
Mr. Yates represented that he was not aware of any
moisture-related damage to the walls, floor, or ceiling; was
not aware of any mold on the interior of the house; and
was not aware of any problems with any portion of the
exterior of the house like moisture damage behind stucco.
The Reighards knew they were purchasing a used house,
and prior to closing the sale they had an independent
inspection and appraisal conducted.


¶ 5 In the summer of 2005, excavation was performed so
that a deck could be installed on the corner of the house.
Sprinkler modifications were also made in connection
with this project. In August 2006, Ms. Reighard noticed
mold in the basement. Ms. Reighard called a mold
remediation company, which removed and replaced most
of the stucco, windows, and drainage on the house. Ms.
Reighard believed that the mold was the cause of health
problems her family had been experiencing.


¶ 6 The Reighards' original complaint sought damages
related to seven causes of action against Mr. Yates.
After he was served by Mr. Reighard, Mr. Yates filed a
third-party complaint against the stucco contractor, E.
Marshall Plastering, which later settled with the Reighards
for $5,000 in return for being dismissed from the case.
Before the case was submitted to the jury, Mr. Yates


moved for a directed verdict, and all but three of the
claims against Mr. Yates—negligent misrepresentation,
negligence, and breach of contract—were dismissed.
Experts, including Eugene Cole, Ph.D., testified at trial
about the effects the mold may have had on the Reighards.


¶ 7 The jury found for the Reighards on their negligence
claim and awarded them $10,000 in property damage, $0
in medical expenses, $0 for loss of use and enjoyment
of residence, $0 for other economic losses, and $2,500
in noneconomic damages, including pain and suffering.
On the other hand, the jury found in favor of Mr. Yates
on the Reighards' negligent misrepresentation claim. The
jury also found that the Reighards failed to perform some
of their contractual duties. The verdict form instructed
the jury to stop deliberation on the contract claim if it
determined the Reighards had not done what the contract
required, so the jury did not reach the question of whether
Mr. Yates breached the contract. The trial court granted
Mr. Yates's posttrial motion to reduce the jury verdict
by $5,000 because the Reighards had already received
that amount from E. Marshall Plastering. The trial court
determined that there was no prevailing party in the suit
and therefore neither side should receive attorney fees.


¶ 8 The Reighards and Mr. Yates raise multiple issues on
appeal and cross-appeal. We have jurisdiction to hear this
appeal under Utah Code section 78A–3–102(3)(j).


ISSUES AND STANDARDS OF REVIEW


[1]  ¶ 9 First, Mr. Yates appeals the trial court's
conclusion that, as a builder, he owed a duty to the
Reighards. In a related challenge, Mr. Yates argues that
the trial court erred when it determined that the economic
loss rule does not bar the Reighards' recovery for property
damage. “The question of whether a duty exists is a
question of law” involving an “examination of the legal


relationships between the parties.” 1


[2]  ¶ 10 Second, Mr. Yates argues that the trial court
abused its discretion by allowing Eugene Cole, Ph.D., to
testify as an *1174  expert witness. “A trial court has
discretion in determining whether a witness has adequate
qualifications to testify as an expert and in determining
whether specific testimony offered by an expert should be


allowed or exceeds the expert's qualifications.” 2  Absent
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an abuse of discretion, the trial court's determination will


not be disturbed by an appellate court. 3


[3]  [4]  [5]  ¶ 11 Third, the Reighards appeal
the trial court's denial of their motion for judgment
notwithstanding the verdict. On appeal, the court will
“defer to the jury and evaluate the evidence in a light


favorable to the verdict.” 4  Evidentiary inferences that
support the verdict will be accepted rather than contrary


inferences. 5  To overturn the jury verdict, appellants
“must set out in their briefs ... all the evidence that
supports the verdict ... and demonstrate that reasonable
people would not conclude that the evidence supports the


verdict.” 6


[6]  [7]  ¶ 12 Fourth, both Mr. Yates and the Reighards
appeal the trial court's determination that there was not a
prevailing party and therefore neither side should receive
attorney fees. Determination of the prevailing party is an
appropriate question for the sound discretion of the trial
court and depends in large measure on the context of each


case. 7  We review the trial court's determination of which
party is the prevailing party under an abuse of discretion


standard. 8


¶ 13 Finally, Mr. Yates challenges the trial court's decision
to award the Reighards costs as part of the final judgment
in this matter and its decision to reduce the amount of
the jury's verdict and interim judgment because of a third
party settlement. We remand these issues without reaching
the merits because, in light of our decision altering the
total amount of damages recoverable, we permit the
parties an opportunity to argue their positions on the
reduction of damages and the allocation of costs.


ANALYSIS


[8]  ¶ 14 The economic loss rule prevents recovery of
economic damages under a theory of tort liability when
a contract covers the subject matter of the dispute. Thus,
we hold that under the economic loss rule the Reighards
may not recover economic damages to their house but
may recover damages due to bodily injury. We next
address the expert testimony of Eugene Cole, Ph.D., and
determine that the trial court properly admitted it. We
decline to overturn the jury's verdict in this case. The
contract provided the only basis for awarding attorney


fees and, because Mr. Yates prevailed on the contract suit,
he is entitled to recover attorney fees for his defense of
that cause of action. We reverse in part and remand for
further determinations regarding the appropriate award
of damages.


I. THE DISTRICT COURT DID NOT ABUSE
ITS DISCRETION WHEN IT ALLOWED


THE REIGHARDS AN EXTENSION
OF TIME TO FILE A CROSS–APPEAL


[9]  [10]  ¶ 15 Before reaching the merits of this
case, we address Mr. Yates's motion to dismiss the
Reighards' cross-appeal as untimely. Mr. Yates argues
that the Reighards' notice of cross-appeal and motion for
extension of time were not timely filed according to rule
4(d) of the Utah Rules of Appellate Procedure and that
the Reighards did not demonstrate “excusable neglect” or
“good cause” for an extension of time to appeal. We reject
this argument. The trial court found excusable neglect and
its “discretion to grant or deny a [motion for extension of


time to appeal] is very broad.” 9


*1175  ¶ 16 Utah Rule of Appellate Procedure 4(d)
provides as follows:


Additional or cross-appeal. If a timely notice of appeal
is filed by a party, any other party may file a notice
of appeal within 14 days after the date on which
the first notice of appeal is docketed, or within the
time otherwise prescribed by paragraphs (a) and (b)
of this rule [allowing 30 days after entry of judgment],
whichever period last expires.


The trial court signed the Amended Judgment on June 18,
2010, and entered it into the docket on June 22, 2010. The
Reighards were represented by local Utah counsel as well
as California counsel admitted pro hac vice. California
counsel received a copy of the Amended Judgment on June
25, 2010, but the copy was not date stamped. The court
did not mail a copy to Utah counsel. Mr. Yates filed his
notice of appeal on July 15, 2010. Under rule 4(d), the
Reighards had until July 29, 2010, fourteen days after Mr.
Yates's notice of appeal, to file a notice of cross-appeal.
The Reighards filed their notice of cross-appeal on August
6, 2010, simultaneously filing a motion for extension of
time.
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[11]  ¶ 17 Utah Rule of Appellate Procedure 4(e) provides
the circumstances under which the trial court may extend
the time for filing a notice of appeal.


Extension of time to appeal. The trial court, upon a
showing of excusable neglect or good cause, may extend
the time for filing a notice of appeal upon motion
filed not later than 30 days after the expiration of
the time prescribed by paragraphs (a) and (b) of this
rule. A motion filed before expiration of the prescribed
time may be ex parte unless the trial court otherwise
requires. Notice of a motion filed after expiration of
the prescribed time shall be given to the other parties in
accordance with the rules of practice of the trial court.
No extension shall exceed 30 days past the prescribed
time or 10 days from the date of entry of the order
granting the motion, whichever occurs later.


The trial court granted the Reighards' motion for
extension of time because it found that the Reighards
met the requirements for excusable neglect as defined in


Serrato v. Utah Transit Authority, 10  where the court of
appeals outlined four factors “relevant to a determination
of excusable neglect”:


[i] the danger of prejudice to [the nonmoving party],
[ii] the length of the delay and its potential impact
on judicial proceedings, [iii] the reason for the delay,
including whether it was within the reasonable control
of the movant, and [iv] whether the movant acted
in good faith. These factors are not dispositive, but
are helpful in determining whether excusable neglect


occurred. 11


Applying this equitable balancing approach, the trial
court examined the circumstances of this case and found
the following facts persuasive to the finding of excusable
neglect. The Amended Judgment was not date stamped
by the trial court clerk, causing confusion as to when the
thirty-day deadline for filing a notice of appeal began to
run. The Amended Judgment was mailed to the Reighards'
counsel in California but was never mailed to local Utah
counsel. The court acknowledged that it should have
mailed the Amended Judgment to local counsel, “and
receipt of the judgment by the local Utah counsel may
have led to the timely filing of the notice of cross-
appeal.” Additionally, the Reighards' counsel did not
receive Mr. Yates's notice of appeal until July 19 or July
20, 2010. Counsel was out of the office nine of the thirteen
business days following receipt of this notice. The trial


court determined that counsel's absence, combined with
the court's failure to mail the Amended Judgment to
local counsel, hindered the Reighards' ability to track the
deadlines and file the notice of cross-appeal on time.


[12]  ¶ 18 “We reemphasize that the trial court's
inquiry is fundamentally equitable in nature” and merits


broad deference on review. 12  The equitable nature of
determining *1176  excusable neglect allows the district
court to consider and weigh all of the relevant facts and


circumstances in a case. 13  The trial court determined that
the clerical errors and oversights provided a legitimate
excuse for the late notice of cross-appeal. Additionally,
the motion for extension and the cross-appeal were filed
eight days after the deadline, creating little danger of
prejudice to Mr. Yates. The trial court did not abuse its
broad discretion in granting the Reighards' motion for an
extension.


II. THE ECONOMIC LOSS RULE PREVENTS
RECOVERY OF ECONOMIC DAMAGES
IN TORT WHEN A CONTRACT COVERS


THE SUBJECT MATTER OF THE DISPUTE


[13]  [14]  [15]  ¶ 19 A duty may arise from one of


several sources. 14  Duties may emanate from bargains,
and therefore be within the ambit of contract law, and
duties may also emanate from the “interdependent nature


of human society,” 15  in which case they are governed
by tort principles. “The economic loss rule is a judicially
created doctrine that marks the fundamental boundary
between contract law, which protects expectancy interests
created through agreement between the parties, and tort
law, which protects individuals and their property from


physical harm by imposing a duty of reasonable care.” 16


[16]  [17]  [18]  [19]  ¶ 20 The economic loss rule
prevents recovery of economic damages under a theory
of nonintentional tort when a contract covers the subject
matter of the dispute. The economic losses covered by the
economic loss rule are


[d]amages for inadequate value,
costs of repair and replacement of
the defective product, or consequent
loss of profits—without any claim of
personal injury or damage to other
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property ... as well as the diminution
in the value of the product because
it is inferior in quality and does
not work for the general purposes
for which it was manufactured and


sold. 17


Under such circumstances, the contract is the exclusive
means of obtaining economic recovery. This result is
compelled because a contract may alter or eliminate


common law tort duties. 18  Thus, “when a conflict arises
between parties to a contract regarding the subject matter
of that contract, ‘the contractual relationship controls,
and parties are not permitted to assert actions in tort in an


attempt to circumvent the bargain they agreed upon.’ ” 19


[20]  [21]  [22]  ¶ 21 Whether the economic loss rule
applies depends on “whether a duty exists independent


of any contractual obligations between the parties.” 20


However, *1177  “once there is a contract, any tort
claim must be premised upon an independent duty that
exists apart from the contract. All contract duties, and
all breaches of those duties ... must be enforced pursuant


to contract law.” 21  The independent duty principle is
a means of measuring the reach of the economic loss
rule. When a duty exists that does not overlap with those
contemplated in a contract, “the economic loss rule does
not bar a tort claim ‘because the claim is based on a
recognized independent duty of care and thus does not fall


within the scope of the rule.’ ” 22


[23]  [24]  [25]  ¶ 22 Similarly, the economic loss rule does


not apply when there is “damage to other property.” 23


This too has been characterized as an exception to the


economic loss rule 24  although, like the independent duty
doctrine discussed above, it delineates the extent of the
rule's application. “Other property” is property that is
outside the scope of a contract and unaffected by the
contract bargain. When property is contemplated in the
scope and subject matter of a contract, the parties to the
contract can only recover for damage to that property
through contract remedies. However, when property falls
outside of the scope of a contract, the economic loss rule
will not apply and relief may be available in tort. Under
this framework, the extent to which the economic loss
rule applies in any given case depends on the contract at


issue and the scope of the duties and property the contract
covers.


[26]  [27]  [28]  ¶ 23 When interpreting a contract
we must ascertain the intentions of the parties to the


contract. 25  “Where the language is unambiguous, the
parties' intentions are determined from the plain meaning
of the contractual language, and the contract may be


interpreted as a matter of law.” 26  We also “consider each
contract provision ... in relation to all of the others, with


a view toward giving effect to all and ignoring none.” 27


¶ 24 Here, the basis for our contract analysis is the
REPC between the Reighards and Mr. Yates. The relevant
provisions of the REPC, the contract for the sale of the
house from Mr. Yates to the Reighards, read:


7. SELLER DISCLOSURES. No later than the Seller
Disclosure Deadline referenced in Section 24(b), Seller
shall provide to Buyer the following documents which
are collectively referred to as the “Seller Disclosures”:


(a) a Seller property condition disclosure for the
Property, signed and dated by Seller;


...


(d) written notice of any claims and/or conditions
known to Seller relating to environmental problems and
building or zoning code violations;


...


10. SELLER WARRANTIES &
REPRESENTATIONS.


...


10.2 Condition of Property. Seller warrants that
the Property will be in the following condition
ON THE DATE SELLER DELIVERS PHYSICAL
POSSESSION TO BUYER:


...


(b) ... sprinkler systems and fixtures ... will be in working
order and fit for their intended purposes;


(c) the roof and foundation shall be free of leaks known
to Seller[.]
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In a separate document titled “Seller's Property
Condition Disclosure,” Mr. Yates was required to
disclose his “actual knowledge regarding the condition
of the property.” *1178  This document included
as conditions requiring disclosure “mold” and “other
moisture conditions.” Mr. Yates represented that he was
not aware of any past or present mold on the interior
of the house, that he had not had the property inspected
for mold, and that he was not aware of water leakage or
accumulation in the basement or moisture-related damage
to the walls, floor, or ceiling.


¶ 25 The subject of the contract is the house, and
the contract itself expressly addresses moisture-related
damage to the house. Any tort duties that Mr. Yates
owed the Reighards regarding the house therefore overlap
with Mr. Yates's contract duties to the Reighards. Because
the jury did not determine that Mr. Yates breached
the contract and found that he had not negligently
misrepresented information required under the contract,
the Reighards are precluded from recovering an award for
damage to the house in either contract or tort.


¶ 26 This application of the economic loss rule is consistent
with Utah case law. In Maack v. Resource Design &
Construction, Inc., a builder and a buyer contracted for the
construction of a house. The buyer then resold the house


to a second buyer. 28  When the house developed water
leaks, the second buyer sued the builder for negligent


design and construction. 29  “The court concluded that
recovery for deficiencies in the quality of construction
‘must be defined by reference to that which the parties


have agreed upon,’ ” i.e., the contract. 30  Likewise,
in Davencourt at Pilgrims Landing Homeowners Ass'n
v. Davencourt at Pilgrims Landing, LC, we noted that
the Utah Legislature codified the economic loss rule in


Utah Code section 78B–4–513, 31  and explained that
the economic loss rule is “particularly applicable to
claims of negligent construction based on the construction
industry's use of detailed and comprehensive contracts


that form obligations and expectations.” 32  Thus, Mr.
Yates's duties relating to the house itself arose from and
are limited to the contract. The jury award of $10,000 for
property damage to the residence is therefore barred by
the economic loss rule.


III. THE REIGHARDS CAN
RECOVER FOR BODILY INJURY


¶ 27 Mr. Yates next contends that the Reighards' negligent
construction claim should have been dismissed entirely as
a matter of law. He argues that he—the builder—owed
the Reighards—the homebuyers—no duty in tort, and
therefore any recovery in negligence, even recovery for


noneconomic damages or bodily injury, is unavailable. 33


¶ 28 Mr. Yates relies on Davencourt at Pilgrims Landing
Homeowners Ass'n, where we held that a builder did not
owe a duty to a homeowners association to act without


negligence in the construction of a home. 34  In that
case, property damage was the only alleged harm. The
homeowners association was required to repair defects in
the common areas of a development. The homeowners
association sued the builder and the developer upon
learning from a hired specialist that water intrusion and
resulting damage stemmed from latent flaws in the design


and *1179  construction of the buildings. 35  The builder
had contracted with the developer, who sold the homes
directly to unit owners. The builder in Davencourt was not
in privity of contract with the homeowners association.
This court held that the homeowners association therefore


lacked “any kind of relationship” 36  with the builder that
would lead to the imposition of a duty. Because “the
parties ... simply lack [ed] the legal relationship necessary


to find a duty,” 37  we concluded that the builder did
not owe a duty to the homeowners association not to be


negligent in the construction of a house. 38


[29]  [30]  [31]  ¶ 29 This court recently examined
certain considerations to be used in determining whether


a duty exists in B.R. ex rel. Jeffs v. West. 39  There, we
noted that several facts may be relevant in determining
whether a defendant owes a duty to a plaintiff, including
“whether the defendant's allegedly tortious conduct
consists of an affirmative act or merely an omission,” “the
legal relationship of the parties,” “the foreseeability or
likelihood of injury,” and policy considerations including
“which party can best bear the loss occasioned by the


injury.” 40  “Not every factor is created equal, however ...
[and] some factors are featured heavily in certain types
of cases, while other factors play a less important, or


different role.” 41  We explained in Jeffs that “[a]s a general
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rule, we all have a duty to exercise care when engaging in
affirmative conduct that creates a risk of physical harm


to others.” 42  The parties' legal relationship is “used to
impose a duty where one would otherwise not exist, such


as where the act complained of is merely an omission.” 43


The remaining considerations—foreseeability and policy
concerns—“aid us in determining whether to carve out an


exception to the general rule.” 44


¶ 30 Contrary to Mr. Yates's assertion, we have
previously held that a builder does owe certain


extracontractual duties to homebuyers. 45  For example,
Yazd v. Woodside Homes Corp. recognized a claim
of fraudulent concealment, holding that a builder-
contractor has a duty to “disclose to his purchaser any
condition which he knows or reasonably ought to know
makes the subdivided lots unsuitable for such residential


building.” 46  The imposition of an affirmative duty to
disclose was appropriate because of the legal relationship
between the parties. The defendant's “status as builder-
contractor [gave] rise to its legal duty to the home


buyers” 47  because “the disparity in skill and knowledge
between home buyers and builder-contractors leads


buyers to rely on the builder-contractor's expertise.” 48


And in Williams v. Melby, 49  this court recognized a
builder's duty not to expose tenants in an apartment


complex to an unreasonable risk of injury. 50  In that
case, a tenant fell through a third-story bedroom window
because, she alleged, the room was *1180  negligently


designed. 51  This court concluded that the builder owed a
duty to third parties “to avoid unreasonable risks created


in the final product,” 52  but the ultimate determination of
negligence was properly left to the jury.


[32]  [33]  [34]  ¶ 31 A duty analysis in this case
makes clear that Mr. Yates owed a duty to the
Reighards not to expose them to an unreasonable risk
of physical injury. Construction and sale of the house
were affirmative acts and, furthermore, Mr. Yates and the
Reighards established a legal relationship through privity
of contract. The remaining considerations in Jeffs include
foreseeability—“whether a category of cases includes
individual cases in which the likelihood of some type
of harm is sufficiently high that a reasonable person


could anticipate a general risk of injury to others” 53 —
and policy concerns including “whether the defendant


is best situated to take reasonable precautions to avoid


injury.” 54  Both of these concerns favor a determination
that a builder/seller owes a duty of reasonable care to keep
homebuyers from unreasonable risks of physical harm.
A reasonable builder/seller could anticipate a general risk
of physical injury to homebuyers. Furthermore, builders


have “a high degree of knowledge and expertise,” 55


putting them in a suitable position to take precautions to
avoid such injury. We therefore conclude that Mr. Yates
had a duty to use reasonable care to prevent unreasonable
risks of injury to the Reighards.


¶ 32 Mr. Yates's duties to the Reighards regarding damage
to the house were subsumed within the REPC. What
remains is a negligence cause of action for bodily injury.
The court did not err in submitting this question to
the jury. The jury was instructed on negligence. The
instructions included an explanation of a person's “duty
to use reasonable care to avoid injuring ... others.”
The jury was instructed that Mr. Yates could only be
found liable if his “negligence ... played a substantial
role in causing the injuries” and “a reasonable person
could foresee that injury could result from the negligent
behavior.” Presenting the jury with the question of Mr.
Yates's liability for negligently causing the Reighards'
bodily injury was not error.


¶ 33 Whether the Reighards suffered bodily injury is
a question of fact. Evidence of the physical symptoms
the Reighards suffered combined with evidence of the
presence of mold and testimony explaining mold's adverse
health effects in humans raised a genuine issue of fact for
the jury to decide. The jury resolved this factual issue when
it awarded the Reighards $2,500 for noneconomic loss
including pain and suffering, but $0 for medical expenses.
Viewed in the light most favorable to the jury's verdict, the
pain and suffering award related to bodily injury and was
not barred by the economic loss rule.


IV. THE TRIAL COURT DID NOT
ERR WHEN IT ADMITTED EXPERT


TESTIMONY REGARDING BODILY INJURY


[35]  ¶ 34 Mr. Yates contends that the only evidence
suggesting mold caused the Reighards' physical symptoms
was inadmissible. The Reighards called Eugene Cole,
Ph.D., to testify as to causation. Mr. Yates argues
that because Dr. Cole is not a medical doctor he was
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unqualified to testify that the mold in the residence caused
the Reighards' physical symptoms.


[36]  ¶ 35 Utah Rule of Evidence 702 governs the
admissibility of expert testimony. It permits experts to
testify regarding scientific, technical, or other specialized
knowledge when that knowledge will assist the trier of
fact to understand the evidence or to *1181  determine


a fact at issue. 56  Absent an abuse of discretion, the trial
court's determination will not be disturbed by an appellate


court. 57  This discretion is accorded to trial courts because
they are “in the best position to assess the credibility of
witnesses and to derive a sense of the proceeding as a


whole.” 58


¶ 36 We hold that the trial court did not abuse its discretion
when it allowed Dr. Cole to testify as an expert witness.
The evidence before the trial court indicated that Dr.
Cole was sufficiently qualified to testify. Dr. Cole has
two graduate degrees in public health and his research
specifically focused on the potential of microorganisms
to cause adverse human health effects. He also has
training in human disease and causative factors, the very
issues at question in this case. Dr. Cole's testimony was
admissible to assist the jury in understanding the causes
and effects of mold. He examined pictures and videos
of the mold and concluded that it was problematic and
needed to be remediated. He also reviewed the plaintiffs'
medical records and reports from the mold remediators.
Furthermore, there was no serious contention that the
Reighards were not exposed to the mold and experts on
both sides indicated that the mold in the Reighards' home
needed to be removed because of health concerns.


¶ 37 Westberry v. Gislaved Gummi AB, 59  a Fourth Circuit
case, considered the admissibility of an expert opinion
on the cause of an individual's physical symptoms. In
that case, the plaintiff's “condition improved when he


was not working but worsened when he returned.” 60


The Fourth Circuit permitted expert testimony that
analyzed “a temporal relationship between exposure to
a substance and the onset of a disease or a worsening
of symptoms” because, under certain circumstances, such


evidence provides “compelling evidence of causation.” 61


We agree and hold that under the circumstances of this
case, Mr. Yates's complaints about Dr. Cole's testimony
go to the weight of the evidence, not its admissibility.
Although Dr. Cole's testimony might lack the strength of


a medical diagnosis, it was not an abuse of discretion to
allow him to provide an opinion about causation.


V. THE TRIAL COURT DID NOT ERR
IN NOT REOPENING THE JUDGMENT
ENTERED ON THE JURY'S VERDICT


[37]  [38]  [39]  ¶ 38 “A trial court should grant a
motion for judgment notwithstanding the verdict if, after
viewing the evidence in the light most favorable to the
non-movant, it finds that no competent evidence supports
the verdict. In reviewing the trial court's determination ...,


this Court must apply the same standard.” 62  After
deliberation, the jury found for Mr. Yates on the negligent
misrepresentation claim and on the breach of contract
claim. The trial court upheld the verdict. On appeal, the
court will “defer to the jury and evaluate the evidence in


a light favorable to the verdict.” 63  Evidentiary inferences
that support the verdict will be accepted rather than


contrary inferences. 64  In order for the jury verdict to be
overturned, appellants “must set out in their briefs ... all
the evidence that supports the verdict ... and demonstrate
that reasonable people would not conclude that the


evidence supports the verdict.” 65


¶ 39 Instead of providing the court with a traditional
insufficiency of the evidence argument, and meeting
their obligation to marshal evidence, the Reighards have
argued that the jury was improperly instructed. For the
negligent misrepresentation  *1182  cause of action, the
Reighards argue that, although instructed to do so on
the verdict form, the jury should not have ended their
deliberations after finding that Mr. Yates used reasonable
care in determining whether his representations were true.
The Reighards argue on appeal that knowledge is imputed
to builders and contractors and therefore it should not
have mattered whether Mr. Yates used reasonable care.
The Reighards attempt to frame their jury instruction
argument as an insufficiency of the evidence argument.
We note that the Reighards failed to object to the jury
instructions at trial and that a motion for judgment
notwithstanding the verdict is not the proper method
to object to a jury instruction. Instead of showing that
the marshaled evidence does not support the verdict,
the Reighards attempt to show that because the jury
found that Mr. Yates represented an important fact
that was not true, the same jury, if properly instructed,
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would have found that Mr. Yates was liable for negligent
misrepresentation. This approach fails because it requires
the court to speculate about what the jury would have
determined if, contrary to its instructions, it had not
stopped its deliberations after finding that Mr. Yates used
reasonable care. For example, the jury never reached the
question of whether the Reighards suffered damages as
a result of relying on Mr. Yates's representations, an
essential element of the claim. We therefore decline to
overturn the jury's verdict and enter judgment in the
Reighards' favor.


¶ 40 For the breach of contract claim, the Reighards
argue that the most likely reason the jury found that Mr.
Yates did not breach the REPC is that “the jury did not
understand the Special Verdict Form as it pertained to
the concept of Plaintiffs' obligations under the REPC.”
The Reighards now allege that the “catalyst for such
jury confusion” was Mr. Yates's closing argument theory
that the Reighards failed to comply with the mediation
provision in the REPC. But the Reighards failed to
object to the jury instructions and the record reveals no
indication that they objected to closing argument at trial.
Even if the closing argument and jury instructions were
improper, the remedy would not be entering judgment in
the Reighards' favor notwithstanding the verdict. Because
the Reighards failed to show that the evidence in support
of the verdict is insufficient as a matter of law, we defer
to the jury and decline to reopen the judgment entered on
the jury verdict.


VI. MR. YATES IS THE PREVAILING
PARTY IN THE CONTRACT SUIT AND


IS ENTITLED TO ATTORNEY FEES


[40]  [41]  [42]  ¶ 41 The trial court abused its discretion
in denying Mr. Yates attorney fees for his successful
defense of the breach of contract action. “Attorney fees
are generally recoverable in Utah only when authorized by


statute or contract.” 66  The REPC's section on attorney
fees provides, “In the event of litigation or binding
arbitration to enforce this Contract, the prevailing party
shall be entitled to costs and reasonable attorney fees.”
Mr. Yates prevailed on the breach of contract claims
although the jury awarded damages to the Reighards on
their tort claims. The REPC provides the only basis for
awarding attorney fees and limits those fees to litigation
“to enforce this Contract.” Therefore, Mr. Yates can


recover only those attorney fees incurred in pursuing the


contract action. 67  On remand, Mr. Yates must


categorize the time and fees expended for (1) successful
claims for which there may be an entitlement to attorney
fees, (2) unsuccessful claims for which there would
have been an entitlement to attorney fees had the
claims been successful, and (3) claims for which there
is no entitlement to attorney fees.... The trial court,
in turn, must make an independent evaluation of the
reasonableness of the requested fees in light of the


parties' evidentiary submissions. 68


*1183  A court cannot award all attorney fees requested if
they have not been allocated as to separate claims, but may


deny attorney fees altogether for failure to allocate. 69


VII. WE REMAND THE ISSUES RAISED
UNDER RULE 68(b) OF THE UTAH


RULES OF CIVIL PROCEDURE AND THE
REDUCTION OF THE JURY VERDICT


¶ 42 In light of our decision barring recovery for property
damage, the total award to the Reighards is now $2,500.
Under rule 68(b) of the Utah Rules of Civil Procedure,
when a party makes an offer to resolve all claims under
the rule,


[i]f the adjusted award is not more
favorable than the offer, the offeror
is not liable for costs, prejudgment
interest or attorney fees incurred by
the offeree after the offer, and the
offeree shall pay the offeror's costs
incurred after the offer. The court
may suspend the application of this
rule to prevent manifest injustice.


¶ 43 Mr. Yates served an Offer of Judgment on the
Reighards for the amount of $10,000. The Reighards
have not had the opportunity to argue that an award of
costs would create manifest injustice. Such an argument is
plausible in light of the trial court's consistent rulings that
the economic loss rule did not bar property damage and
the jury's award of $12,500 in the Reighards' negligence
case. We therefore remand this issue to the district court.
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¶ 44 We also leave to the district court the determination of
whether the $5,000 settlement with the stucco contractor
would result in the Reighards receiving “double recovery


for the same loss.” 70  The Reighards settled with the
stucco contractor for $5,000 before the case went to trial.
The details of the settlement are unclear in the parties'
briefs and the district court is in a better position to
determine whether the settlement provided compensation
only for property damage, in which case the Reighards can
still recover fully for their noneconomic damages.


CONCLUSION


¶ 45 We hold that under the economic loss rule the
Reighards may not recover the $10,000 awarded for
damages to their house but may recover the $2,500
awarded for noneconomic damages including pain and


suffering. We also hold that the trial court did not err
in allowing Dr. Cole to testify as an expert witness or
in upholding the jury's verdict. We therefore affirm in
part and reverse in part the jury's award of damages
to the Reighards. Mr. Yates is the prevailing party on
the contract cause of action and therefore may recover
attorney fees incurred defending the breach of contract
claim. We remand to the trial court for determination
of the proper allocation of costs under rule 68(b) of
the Utah Rules of Civil Procedure. We also remand for
determination of whether the settlement with the stucco
contractor would result in double recovery for the same
loss.
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of action in the face of an enforceable contract governing the parties' rights would effectively add or modify terms for
which they had not bargained”).


20 Hermansen v. Tasulis, 2002 UT 52, ¶ 17, 48 P.3d 235; see also Grynberg, 2003 UT 8, ¶ 46, 70 P.3d 1.


21 Grynberg, 2003 UT 8, ¶ 43, 70 P.3d 1.


22 Hermansen, 2002 UT 52, ¶ 17, 48 P.3d 235 (quoting Town of Alma v. Azco Constr., Inc., 10 P.3d 1256, 1263 (Colo.2000)).


23 Davencourt, 2009 UT 65, ¶ 18, 221 P.3d 234 (emphasis added) (internal quotation marks omitted).


24 See id. ¶ 25.


25 WebBank v. Am. Gen. Annuity Serv. Corp., 2002 UT 88, ¶ 17, 54 P.3d 1139.


26 Glenn v. Reese, 2009 UT 80, ¶ 10, 225 P.3d 185 (internal quotation marks omitted).


27 WebBank, 2002 UT 88, ¶ 18, 54 P.3d 1139 (alternation in original) (internal quotation marks omitted).


28 Maack v. Res. Design & Constr., Inc., 875 P.2d 570, 573 (Utah Ct.App.1994), abrogated on other grounds by Davencourt,
2009 UT 65, 221 P.3d 234. Davencourt established an “implied warranty of workmanlike manner or habitability,” 2009
UT 65, ¶ 60, 221 P.3d 234, a cause of action that arises under contract law, id. ¶ 57.


29 Maack, 875 P.2d at 573.


30 Am. Towers, 930 P.2d at 1189 (quoting Maack, 875 P.2d at 580).


31 The complaint in Davencourt, as in this case, was filed before the statute was enacted. See 2009 UT 65, ¶ 19 n. 3, 221
P.3d 234. The statute limits “an action for defective design or construction” to “breach of the contract ... including both
express and implied warranties,” but provides for recovery if the defective design or construction causes “damage to
other property or physical personal injury.” UTAH CODE § 78B–4–513(1)–(2).


32 Davencourt, 2009 UT 65, ¶¶ 18–19, 221 P.3d 234 (internal quotation marks omitted).


33 See Yazd v. Woodside Homes Corp., 2006 UT 47, ¶ 14, 143 P.3d 283 (“The determination of whether a legal duty exists
falls to the court. It is a purely legal question, and since in the absence of a duty a plaintiff will not be entitled to a remedy,
it is the first question to be answered.”).


34 2009 UT 65, ¶ 47, 221 P.3d 234.


35 Id. ¶¶ 6–8.


36 Id. ¶ 33.


37 Id. ¶ 47.


38 Id. ¶¶ 47, 33 (“Knowledge and expertise alone do not establish an independent duty; privity or a direct relationship is
also required.”).


39 2012 UT 11, 275 P.3d 228.


40 Id. ¶ 5 (internal quotation marks omitted).


41 Id.


42 Id. ¶ 21.


43 Id. ¶ 5.


44 Id. ¶ 21.


45 Davencourt, 2009 UT 65, ¶ 28 & n. 4, 221 P.3d 234 (identifying four duties in a variety of relationships).


46 Yazd, 2006 UT 47, ¶ 24, 143 P.3d 283 (internal quotation marks omitted). Yazd also recognized that courts must often
“define limits on the right to recover from remote parties.” Id. ¶ 23 (noting that “[o]ne limiting principle that we recognize[ ] ...
[is] that a duty to disclose material information is extinguished once the information is communicated or otherwise acquired
by the party to whom the duty was owed”).


47 Id. ¶ 18.


48 Id. ¶ 24.


49 699 P.2d 723 (Utah 1985).


50 Id. at 729.


51 Id. at 725 (“The plaintiff's apartment, which was located on the third story, was designed with a mansard roof. As a result
of the design, the outside wall of plaintiff's bedroom slopes inward and the bedroom window, which is vertical, stands out
from the wall and protrudes into the room. The glass part of the window is some twenty-two inches off the floor.”).


52 Id. at 729.


53 Jeffs, 2012 UT 11, ¶ 27, 275 P.3d 228.


54 Id. ¶ 30.


55 Yazd, 2006 UT 47, ¶ 24, 143 P.3d 283.
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56 UTAH R. EVID. 702.


57 Randle v. Allen, 862 P.2d 1329, 1337 (Utah 1993).


58 Butler, Crockett & Walsh Dev. Corp. v. Pinecrest Pipeline Operating Co., 909 P.2d 225, 233 (Utah 1995) (internal
quotation marks omitted).


59 178 F.3d 257 (4th Cir.1999).


60 Id. at 265.


61 Id.


62 King v. Fereday, 739 P.2d 618, 620 (Utah 1987).


63 Hodges v. Gibson Prods. Co., 811 P.2d 151, 156 (Utah 1991).


64 Id.


65 Id.


66 Prince v. Bear River Mut. Ins. Co., 2002 UT 68, ¶ 52, 56 P.3d 524.


67 See id. ¶ 56.


68 Foote v. Clark, 962 P.2d 52, 55 (Utah 1998) (internal quotation marks omitted).


69 Id. at 57.


70 Brigham City Sand & Gravel v. Mach. Ctr., Inc., 613 P.2d 510, 511 (Utah 1980).
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B.R., a minor child, and C.R., a minor
child, through their conservator William


M. JEFFS, Plaintiffs and Appellants,
v.


Trina WEST, Hugo Rodier, Pioneer
Comprehensive Medical Clinic, and John


Does I–X, Defendants and Appellees.


No. 20110207.
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Synopsis
Background: Children of patient's wife brought negligence
action against healthcare providers for affirmatively
prescribing certain medications that allegedly caused
patient to shoot and kill wife. The Third District, Salt
Lake, granted providers' motion to dismiss. Children
appealed.


Holdings: The Supreme Court, Lee, J., held that:


[1] present action did not require an a special relationship
or a physician-patient relationship between providers and
children in order to give rise to a duty of care owed to
children; and


[2] healthcare providers owe a duty of care to third
parties not to prescribe medications that affirmatively
cause patients to harm third parties.


Reversed.
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*229  Allen K. Young, Tyler S. Young, Provo, Jonah
Orlofsky, Chicago, IL, for appellants.


Stephen W. Owens, J. Kevin Murphy, Vaun B. Hall, Salt
Lake City, Michael K. McKell, Paul McArthur, Provo,
for appellees.
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Systems Association, and American Medical Association.


Opinion


Justice LEE, opinion of the Court:


¶ 1 In this case we are asked to determine whether a
physician owes nonpatients a duty to exercise reasonable
care in the affirmative act of prescribing medications
that pose a risk of injury to third parties. We uphold
such a duty, while clarifying the nature of the legal
analysis relevant to duty in tort, the factors relevant to
its evaluation, and its relation to matters of breach and
proximate cause.


I


¶ 2 According to the allegations of the complaint, which
we accept as true for purposes of our analysis, David
Ragsdale received medical treatment in 2007 from Trina
West, a nurse practitioner at Pioneer Comprehensive
Medical Clinic in Draper, Utah. *230  Nurse West
prescribed Ragsdale at least six medications, including
Concerta, Valium, Doxepin, Paxil, pregnenolone, and
testosterone. In January 2008, with all of these drugs
in his system, Mr. Ragsdale shot and killed his wife,
Kristy Ragsdale. Mr. Ragsdale subsequently pled guilty
to aggravated murder.


¶ 3 The Ragsdales' young children, who were left
parentless, filed suit through their conservator against
Nurse West, her consulting physician Dr. Hugo Rodier,
and the medical clinic. Plaintiffs alleged negligence in
the prescription of the medications that caused Mr.
Ragsdale's violent outburst and his wife's death.


¶ 4 Defendants filed a motion to dismiss under rule 12(b)
(6) of the Utah Rules of Civil Procedure. The district
court granted the motion, concluding that West owed no
duty of care to plaintiffs because “no patient-health care
provider relationship existed, at the time of the underlying
events, between the plaintiffs ... and the defendants.” The
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court further reasoned that “the non-patient plaintiffs
may [not] step into David Ragsdale's shoes to pursue
a malpractice lawsuit against the defendants.” Plaintiffs
filed this appeal, contending that the district court
incorrectly concluded that defendants did not owe a
duty of care to the nonpatient plaintiffs. We agree and


reverse. 1


II


[1]  [2]  ¶ 5 As every first-year law student learns, duty is


one of four essential elements of a cause of action in tort. 2


In negligence cases, a duty is “ ‘an obligation, to which
the law will give recognition and effect, to conform to a


particular standard of conduct toward another.’ ” 3  The
question in this case is whether healthcare providers have
a legal obligation to nonpatients to exercise reasonable
care in prescribing medications that pose a risk of injury
to third parties. Our cases have identified several factors
relevant to determining whether a defendant owes a
duty to a plaintiff, including: (1) whether the defendant's
allegedly tortious conduct consists of an affirmative act
or merely an omission, e.g., Webb v. Univ. of Utah, 2005
UT 80, ¶ 10, 125 P.3d 906; (2) the legal relationship of the
parties, id.; (3) the foreseeability or likelihood of injury,
e.g., AMS Salt Indus., Inc. v. Magnesium Corp. of Am., 942
P.2d 315, 321 (Utah 1997); (4) “public policy as to which
party can best bear the loss occasioned by the injury,”
Normandeau v. Hanson Equip., Inc., 2009 UT 44, ¶ 19, 215
P.3d 152; and (5) “other general policy considerations,”
id. Not every factor is created equal, however. As we
explain below, some factors are featured heavily in certain
types of cases, while other factors play a less important,
or different, role. The parties in this case focus heavily on
the first two factors. We address those factors in Part A
and explain that the legal-relationship factor is typically
a “plus” factor—used to impose a duty where one would
otherwise not exist, such as where the act complained of
is merely an omission. In Part B, we discuss the final three
factors and explain that these factors are typically “minus”
factors—used to eliminate a duty that would otherwise
exist. Applying these factors, we conclude that defendants
do owe a duty to plaintiffs in this case.


A


¶ 6 A central point of the parties' disagreement in this
case is whether a healthcare provider's duty requires the
existence of a “special legal relationship.” Defendants
contend that healthcare providers owe no duty *231  to
a nonpatient who has been injured by a patient unless
the patient has a special relationship with the provider—
such as where the provider has custody or control of the
patient, or where the provider is on notice that the patient
is uniquely dangerous to specified third parties. Plaintiffs,
for their part, insist that a special relationship is required
“only where a claim is based on an omission or a failure to
act.” According to plaintiffs, the “most critical fact in this
case is that Defendants' negligence consists of affirmative
conduct,” because affirmative acts are typically associated
with a duty of care.


¶ 7 We side with the plaintiffs. The long-recognized
distinction between acts and omissions-or misfeasance
and nonfeasance—makes a critical difference and is
perhaps the most fundamental factor courts consider


when evaluating duty. 4  Acts of misfeasance, or “active
misconduct working positive injury to others,” typically


carry a duty of care. 5  Nonfeasance—“passive inaction, a
failure to take positive steps to benefit others, or to protect
them from harm not created by any wrongful act of the
defendant”—by contrast, generally implicates a duty only


in cases of special legal relationships. 6  The first two duty
factors, then, are interrelated.


[3]  ¶ 8 Special relationships “arise when one assumes
responsibility for another's safety or deprives another
of his or her normal opportunities for self-protection.”
Webb, 2005 UT 80, ¶ 10, 125 P.3d 906 (internal quotation
marks omitted). Traditional examples include “common
carrier to its passenger, innkeeper and guest, landowner
and invitees to his land, and one who takes custody of
another.” Id. (citing RESTATEMENT (SECOND) OF
TORTS § 314A (1965)).


[4]  ¶ 9 We previously clarified the relationship between
the nonfeasance and special-relationship factors in Webb,
2005 UT 80, 125 P.3d 906. There we explained:


[T]he distinction between acts and
omissions is central to assessing
whether a duty is owed [to] a
plaintiff. In almost every instance,
an act carries with it a potential duty
and resulting legal accountability for
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that act. By contrast, an omission
or failure to act can generally give
rise to liability only in the presence
of some external circumstance—a
special relationship.


Id. ¶ 10 (citations omitted). A special legal relationship
between the parties thus acts as a duty-enhancing, “plus”
factor. Even in nonfeasance cases, where a bystander
typically would owe no duty to prevent harm, a special


legal relationship gives rise to such a duty. 7


[5]  [6]  ¶ 10 Webb itself was a suit against a government
entity which, for policy reasons, is a rare instance where
an affirmative act does not presumptively give rise to a
duty. Id. ¶ 11. Under Webb, a plaintiff must demonstrate
a special relationship with a government actor even if
the injury arises from an *232  affirmative act, rather


than an omission. 8  Thus, Webb held that, because no
special relationship existed, the University of Utah did
not owe a duty to a student who allegedly was directed
by a university employee to walk on an icy sidewalk. Id.
¶¶ 3, 16, 27. Outside the government context, however, a
special relationship is not typically required to sustain a
duty of care to those who could foreseeably be injured by


the defendant's affirmative acts. Id. ¶ 10. 9


¶ 11 The cases cited by defendants are not to the contrary.
They require a special relationship only as to nonfeasance
or acts of government defendants. See Rollins v. Petersen,
813 P.2d 1156 (Utah 1991); Higgins v. Salt Lake Cnty.,
855 P.2d 231 (Utah 1993); Wilson v. Valley Mental
Health, 969 P.2d 416 (Utah 1998). Rollins, for example,
was a straightforward nonfeasance case: Plaintiff alleged
negligence in a secure mental health facility's failure
to prevent a patient from causing a car accident—“in
allowing [the patient] to walk away from the facility, and
in not adequately instituting its own AWOL procedures to
recover him.” Rollins, 813 P.2d at 1158. In refusing to find
a duty of care, the court held that no special relationship
existed between the hospital and the patient, and therefore
the hospital owed no duty to the plaintiff to protect against
harm caused by the patient. Id. at 1162.


¶ 12 Notably, in Rollins the plaintiff did not allege any
affirmative misconduct by the hospital—just that the
hospital had failed to prevent the patient from engaging in
harmful conduct. Thus, the court analyzed duty under the
Restatement (Second) of Torts sections 314–20, entitled


“Duties of Affirmative Action.” Rollins, 813 P.2d at 1159.
Those sections are a restatement of and elaboration on
the principle we discussed in Webb, 2005 UT 80, ¶ 10, 125
P.3d 906, that “an omission or failure to act can generally
give rise to liability only in the presence of some external


circumstance—a special relationship.” 10


¶ 13 Higgins is similar. When a mentally ill hospital
outpatient stabbed a young girl, her parents alleged that
the hospital owed a duty to the plaintiff to “control
and/or to treat” the patient to prevent the patient from
engaging in violent conduct. 855 P.2d at 234. The court
again applied section 315 of the Restatement (Second),
explaining that a person has “no duty to control the
conduct of others except in certain circumstances, as
where a special relationship exists.” Id. at 235, 236
(internal quotation marks omitted). As in Rollins, the
plaintiff did not allege that the hospital's affirmative acts
caused the patient's violent attack; the plaintiff alleged
merely that the hospital failed to prevent the patient's
independent actions.


*233  ¶ 14 Wilson also involved an omission rather than
an affirmative causal act. A mental health facility treated
and released a patient, who later that same day strangled
his wife and attempted to strangle their child. 969 P.2d
at 417. The plaintiffs alleged that the healthcare provider
owed them a duty to protect against a patient's violent
conduct by warning them of the patient's dangerousness.
Id. at 418. In Wilson, the court held that the special-
relationship test was superseded by a Utah statute, which
“define[d] the duty of a therapist in cases where it is alleged
that a therapist had a duty to warn or take precautions to
provide protection from the violent behavior of a client.”
Id. at 421.


¶ 15 Thus, Rollins, Higgins, and Wilson all stand for the
proposition that a healthcare provider is not required
to control its patients' independent conduct. They do
not support defendants' view that a healthcare provider
may—with immunity from liability to any nonpatient—
negligently prescribe medication that affirmatively causes
a patient to injure nonpatients.


¶ 16 The district court cited Joseph v. McCann, 2006
UT App 459, 147 P.3d 547, in support of its conclusion
that a physician-patient relationship is a prerequisite to
a negligence claim against a physician. But we do not
read Joseph to establish such a rigid requirement. Joseph
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held that a physician did not owe a duty to a non-patient
police officer when the physician was hired by the city
to evaluate the officer's fitness for employment. Id. ¶¶
12–13. The suit in Joseph was a malpractice action by
the police officer filed when his city-employer found him
unfit for work on the basis of the physician's evaluation.
Id. ¶ 5. Because the physician never treated the officer,
but instead conducted a psychiatric evaluation on behalf
of the employer, no physician-patient relationship was
created and the “malpractice lawsuit fail[ed] as a matter of
law.” Id. ¶¶ 11, 13. The court's holding, however, did not
establish a requirement of a physician-patient relationship
in every negligence suit against a healthcare provider.
Instead, Joseph simply represents a unique situation in
which the harm alleged was not encompassed within any
formulation of the duty owed.


¶ 17 The plaintiff in Joseph did not assert that the
physician had a duty to exercise care in providing medical
treatment. Rather, the officer claimed that the physician
owed him a duty to exercise care in evaluating his
suitability for his job for the purpose of giving a report to
an employer. Id. ¶ 9. Thus, Joseph simply indicates that
the type of harm the officer suffered—removal from the
police force—did not come within the range of harms that
the physician had a duty to avoid. That does not mean that
the physician lacked a duty to avoid affirmatively causing
physical injury to the officer. If the physician in Joseph had
used a scalpel instead of a tongue depressor to facilitate
a throat examination, presumably the duty would be as
obvious as the ensuing injuries.


[7]  ¶ 18 Plaintiffs' allegations of duty thus steer clear of
the problems identified in our nonfeasance cases and in
the court of appeals' decision in Joseph. This is not a case
in which the healthcare provider is charged with failing
to restrain Ragsdale or with failing to warn his family
about his unstable condition. Rather, plaintiffs allege
that defendants' affirmative acts of prescribing medication
caused David Ragsdale to have a violent outburst and
take his wife's life. And unlike in Joseph, plaintiffs are not
purporting to step into the shoes of the party who retained
the physician's services. Their claim is not a derivative one
for harm to their father, but a personal one for their own
injuries.


¶ 19 For these reasons, a special relationship or physician-
patient relationship need not underlie the defendants' duty
to the plaintiffs in this case. And as we explain below, the


other duty factors do not justify eliminating defendants'
duty to exercise care when engaging in the affirmative act
of prescribing medication.


B


[8]  ¶ 20 Defendants and their amici next ask us to create
a rule—primarily on policy grounds—that healthcare
providers owe no duty to anyone other than a patient.
We find no basis for a rule excluding all healthcare
providers from liability for carelessly *234  prescribing
medications that affirmatively cause their patients to harm
third parties. We instead hold that healthcare providers do
owe such a duty. In explaining our reasons for doing so, we
clarify the nature of the duty inquiry and of the remaining
duty factors.


¶ 21 As a general rule, we all have a duty to exercise
care when engaging in affirmative conduct that creates a


risk of physical harm to others. 11  There are exceptions
to the rule, however, in categories of cases implicating
unique policy concerns that justify eliminating the duty


of care for a class of defendants. 12  The remaining duty
factors aid us in determining whether to carve out an
exception to the general rule. These “minus” factors
encompass the foreseeability or likelihood of injury, e.g.,
AMS Salt Indus., 942 P.2d at 321; “public policy as to
which party can best bear the loss occasioned by the
injury,” Normandeau, 2009 UT 44, ¶ 19, 215 P.3d 152; and
“other general policy considerations,” id.


¶ 22 The parties in this case variously invoke each of
these factors, seeking to shape them in ways that sustain
their opposing positions. But many of their arguments
reflect a misunderstanding of the role of duty in tort
analysis, sometimes conflating duty with breach and
proximate cause. Under a proper understanding of the
duty factors, we affirm the existence of a duty on the
part of healthcare providers to exercise reasonable care in
prescribing medications that pose a risk of injury to third
parties.


[9]  ¶ 23 Our most basic concern with the parties'
arguments is the failure to address duty at a categorical
level. Plaintiffs assert (without citation) that we have
“repeatedly held that whether a duty exists must be
decided on a case-by-case basis.” They further claim that
this court has “long emphasized that duty determinations
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should be fact specific.” This is not a proper approach
to the duty analysis. Duty must be determined as a
matter of law and on a categorical basis for a given


class of tort claims. 13  Duty determinations *235  should
be articulated in “relatively clear, categorical, bright-line


rules of law applicable to a general class of cases.” 14  The
duty factors are thus analyzed at a broad, categorical level
for a class of defendants. In this case, for example, the
duty question does not turn on the specific combination
of pharmaceuticals that Nurse West prescribed or the
particular injury that it allegedly caused. Rather, the
duty analysis considers healthcare providers as a class,
negligent prescription of medication in general, and the
full range of injuries that could result in this class of cases.
Thus, Nurse West would owe no duty to appellants only
if there were no duty for the whole class of healthcare
providers in these general circumstances.


1


¶ 24 Defendants challenge the imposition of a duty here
on the basis of a lack of foreseeability of injury. But
their arguments conflate the kind of foreseeability relevant
to the duty analysis with the foreseeability inquiries
significant to matters of breach and proximate cause.
Defendants concede, for example, that some negligent
prescription cases pose a highly foreseeable danger to
nonpatients, such as those involving the prescription of
powerful sedatives to a professional truck driver. Yet
they still insist that this “case involves highly complex
and incompletely understood possible interactions of
pharmacology, general human behavior, personality
traits, and troubled marital relationships,” and thus that
there should be no duty here because plaintiffs' injury
was not foreseeable to defendants. This is a confusing
infusion of the kind of foreseeability relevant to breach or
proximate cause into the duty analysis.


[10]  [11]  [12]  [13]  ¶ 25 This conflation is perhaps
understandable. Some variation of the notion of
foreseeability is a factor in three of four elements of a tort:


duty, breach, and proximate cause. 15  Yet the terminology
is confusing, as the term has different connotations as to
each of the different tort elements to which it is applied.
An essential difference among the elements is that duty
is a question of law determined on a categorical basis,
while breach and proximate cause are questions for the


fact finder determined on a case-specific basis. 16  This
means that foreseeability in duty analysis is evaluated at
a broad, categorical level. In duty analysis, foreseeability
does not question “the specifics of the alleged tortious
conduct” such as “the specific mechanism of the harm.”
Normandeau, 2009 UT 44, ¶ 20, 215 P.3d 152 (internal
quotation marks omitted). It instead relates to “the
general relationship between the alleged tortfeasor and
the victim” and “the general foreseeability” of harm. Id.
(internal quotation marks omitted).


[14]  [15]  ¶ 26 Thus, defendants' foreseeability argument
would be appropriately lodged as a breach or proximate
cause argument. Whether—in this specific case—the drug
interactions and psychological considerations at stake
would lead a reasonable physician to take additional
precautions because she could foresee that Mr. Ragsdale
might become violent or dangerous is a question of
breach. And whether the precise mixture of drugs
did foreseeably cause Mr. Ragsdale's outburst is a
question of proximate cause, as is whether Mr. Ragsdale's
criminal conduct supersedes Nurse West's conduct as the
proximate cause of Ms. Ragsdale's death. As we said
in Normandeau, these questions about the foreseeability
of the specific mechanism of injury fit within proximate
cause, not duty. And those issues are not before us on this
appeal, which deals only with the question of duty (the
basis for the dismissal of plaintiffs' claims).


¶ 27 The appropriate foreseeability question for duty
analysis is whether a category of cases includes individual
cases in which  *236  the likelihood of some type of
harm is sufficiently high that a reasonable person could
anticipate a general risk of injury to others. So stated, this
factor weighs in favor of upholding a duty in this case. The
relevant category of cases consists of healthcare providers
negligently prescribing medications to patients who then
injure third parties. And the foreseeability question is
whether there are circumstances within that category in
which a healthcare provider could foresee injury. We think
so.


¶ 28 Pharmaceuticals span a scale of foreseeable risk, with
innocuous drugs at the unforeseeable end and powerful
narcotics at the other. Some negligent prescription cases
may very well involve little foreseeable risk of injury:
Imagine a patient that has a rare violent reaction to
ibuprofen. Yet other cases may involve highly foreseeable
risks, as where a physician mistakenly prescribes a high
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dose of a potent narcotic to an active airline pilot instead
of the mild antibiotic the pilot needed. Because the class
of cases includes some in which a risk of injury to
third parties is reasonably foreseeable (as even defendants
concede), the foreseeability factor weighs in favor of
imposing a duty on healthcare providers to exercise care in
prescribing medications so as to refrain from affirmatively
causing injury to nonpatients. Whether in a particular
case a prescription creates a risk of sufficient foreseeability
that the physician should have exercised greater care to
guard against injury is a question of breach. And whether
the precise causal mechanism of a plaintiff's injuries was
a foreseeable result of a defendant's prescriptions is a
question of proximate cause. Both of those questions are
case-specific and fact-intensive, and they are not before us
on this appeal.


2


¶ 29 On the next factor, plaintiffs insist that physicians
typically have financial resources that put them in a
position to “bear the loss occasioned by the injury.”
Normandeau, 2009 UT 44, ¶ 19, 215 P.3d 152. Their
argument, however, betrays a misperception of the nature
of this factor. The parties' relative ability to “bear the loss”
has little or nothing to do with the depth of their pockets.


[16]  ¶ 30 Instead, this factor considers whether the
defendant is best situated to take reasonable precautions


to avoid injury. 17  Typically, this factor would cut against
the imposition of a duty where a victim or some other third
party is in a superior position of knowledge or control to


avoid the loss in question. 18  In such circumstances, the
defendant is not in a position to bear the loss, not because
his pockets are shallow, but because he lacks the capacity
that others have to avoid injury by taking reasonable
precautions.


[17]  ¶ 31 No such argument can be made here. Physicians
—not third parties—are in a position to exercise ordinary
care in prescribing medications so that patients do not
pose an unreasonable risk of injury to others. *237
“As a medical expert, the prescribing physician can take
into account the propensities of the drug, as well as the
susceptibilities of his patient.” Reyes v. Wyeth Labs.,
498 F.2d 1264, 1276 (5th Cir.1974). Because of this
expertise, “health-care professionals are in a position to
understand the significance of the risks involved and to


assess the relative advantages and disadvantages of a given
form of prescription-based therapy.” RESTATEMENT
(THIRD) OF TORTS: PRODUCTS LIABILITYY § 6
cmt. b (1998). On this basis, many courts have concluded
that “the prescribing physician of a prescription drug is
the person best able to take or recommend precautions”
against potential injuries. Vitanza v. Upjohn Co., 257


Conn. 365, 778 A.2d 829, 841 (2001). 19  We agree, and
thus reject defendants' request that we withhold a duty on
the basis of their supposed inability to prevent the loss at
issue here.


3


¶ 32 Finally, defendants offer a series of general policy
arguments against the imposition of a duty on physicians
to nonpatients. We find these policy concerns insufficient
to sustain a categorical decision to withdraw a duty of care
across the broad range of negligent prescription cases.


¶ 33 Defendants first assert that the recognition of
a physician's duty to nonpatients will diminish the
availability of prescription medications by inciting
undue caution in physicians who would otherwise offer
prescriptions to their patients. This argument gives undue
emphasis to the benefits of prescription drugs as a whole
while ignoring their costs.


¶ 34 As some courts have recognized, prescribed
medications have significant social utility. See Burroughs
v. Magee, 118 S.W.3d 323, 334–35 (Tenn.2003). But the
unquestioned utility of pharmaceuticals is not enough to
justify the general disavowal of a duty to use reasonable
care in prescribing them. Pharmaceuticals also carry
costs, including not just side effects to patients but also
risks to third parties. At least in some circumstances,
the benefits of a particularly dangerous drug would
clearly be outweighed by its risks. Because there are
some pharmaceuticals in some circumstances whose costs
outweigh their benefits, it makes no sense to categorically
eliminate a duty of care for physicians who prescribe them.
When potential risks might outweigh potential benefits
for a given activity, tort duties incentivize professionals—
whether physicians, mechanics, or plumbers—to consider
the potential harmful effects of their actions on both their
clients/patients and third parties. And questions about
which circumstances pose such a high degree of risk that
a physician should have taken greater precautions are
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questions of breach of duty; they are insufficient to defeat
the categorical existence of a duty.


¶ 35 The requirements of breach and proximate cause,
moreover, counterbalance any improper incentive to
withhold treatment because they pose significant barriers
to plaintiffs in negligent prescription cases. A plaintiff
must not only demonstrate that the providers conduct fell
outside the standard of professional care, but prove that
the prescription was the proximate cause of a patients
harmful conduct. And causation in these circumstances
presents difficult questions of both empirical fact and
superseding cause. Ultimately then, defendants' concern
regarding decreased availability of healthcare is best dealt
with on a case-by-case basis under the elements of breach
and proximate cause.


¶ 36 Defendants concerns about the impacts of a duty
on malpractice insurance and healthcare costs falter
on similar grounds. The supposed effects on insurance
premiums and patient costs are speculative, as neither
defendants nor their amici have presented any evidence
showing that insurance costs are lower in states that do
not impose this type of duty on healthcare providers.
And in any event, the alternative suggested by defendants
is to impose these costs on injured parties and permit
negligent physicians to remain unaccountable. It seems
more reasonable *238  to require physicians and their
insurers to account for the consequences of physicians'
careless acts than to foist that cost solely on the injured.


¶ 37 Defendants and their amici also contend that
nonpatient suits will interfere with confidentiality in
physician-patient relationships. In cases brought by
nonpatients, defendants amici assert, providers would
“necessarily be required to disclose” confidential medical
information because “[n]onpatient plaintiffs would
necessarily be given the right to demand production in
discovery” of “confidential patient records.” This concern
seems overblown. The physician-patient privilege and
medical privacy statutes are carefully designed to protect
confidentiality and patient privacy, and a party concerned
about confidentiality in discovery may seek refuge in
a protective order. And even if the existing law on
physician-patient confidentiality is imperfectly attuned to
the concerns implicated in negligent prescription cases
filed by nonpatients, the solution is to fine-tune that law,
not to categorically foreclose the imposition of a duty.


¶ 38 Defendants also argue that a duty to nonpatients
would conflict with the physicians duty of loyalty to
her patient. Quoting Webb v. Jarvis, 575 N.E.2d 992
(Ind.1991), defendants assert that “[i]mposing a duty on
a physician to predict a patients behavioral reaction to
medication and to identify possible plaintiffs would cause
a divided loyalty,” requiring the “physician to weigh the
welfare of unknown persons against the welfare of his
patient.” Id. at 997. We do not see this concern as sufficient
to warrant a categorical rule eliminating any duty to
consider the risk of harm to nonpatients. Even if the
doctor's loyalty is only to her patient, the patients welfare
encompasses an interest in minimizing a risk of causing
harm to third parties. A physician concerned about her
patient presumably would be interested in weighing that
risk along with other concerns more directly personal to
the patients welfare.


¶ 39 Along these same lines, some courts have reasoned
that “ ‘individual treatment decisions are best left to
patients and their physicians' ” because “ ‘[d]octors
should not be asked to weigh notions of liability in their
already complex universe of patient care.’ ” Burroughs,
118 S.W.3d at 335 (quoting Lester ex rel. Mavrogenis v.
Hall, 126 N.M. 404, 970 P.2d 590, 593 (1998)). We do not
doubt the complexity of the medical professional's sphere
of judgment. But the complexity of a particular profession
does not typically justify the abdication of professional
responsibility for negligence. And a “complex universe of
patient care” does not make injured nonpatients' injuries
any less troubling. It is not too much to ask of a healthcare
provider faced with a choice between two otherwise
equivalent medications to choose the one that poses the
least risk of causing the patient to injure third persons.


III


¶ 40 Healthcare providers perform a societal function
of undoubted social utility. But they are not entitled to
an elevated status in tort law that would categorically
immunize them from liability when their negligent
prescriptions cause physical injury to nonpatients. We
uphold a duty of healthcare providers to nonpatients in
the affirmative act of prescribing medication, and reverse
the district court's conclusion to the contrary.
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Justice LEE authored the opinion of the Court, in
which Chief Justice DURHAM, Associate Chief Justice
DURRANT, Justice PARRISH, and Justice NEHRING
joined.


All Citations


275 P.3d 228, 703 Utah Adv. Rep. 4, 2012 UT 11


Footnotes
1 Appellees also claim on appeal that Mr. Ragsdale's guilty plea in his criminal case has a collateral estoppel effect that


precludes appellants from litigating the causation issue—whether the prescribed medication caused Mr. Ragsdale's
violent conduct. The district court refused to reach this issue, yet hypothesized what it would do “if [it] were to reach that
alternative motion.” We decline to offer an advisory opinion on the district court's hypothetical ruling.


2 To assert a successful negligence claim, a plaintiff must establish that (1) defendant owed plaintiff a duty of care, (2)
defendant breached that duty, and that (3) the breach was the proximate cause of (4) plaintiff's injuries or damages.
Webb v. Univ. of Utah, 2005 UT 80, ¶ 9, 125 P.3d 906.


3 AMS Salt Indus., Inc. v. Magnesium Corp. of Am., 942 P.2d 315, 321 (Utah 1997) (quoting W. PAGE KEETON ET AL.,
PROSSER AND KEETON ON THE LAW OF TORTS § 53, at 356 (5th ed. 1984)).


4 See Francis H. Bohlen, The Moral Duty to Aid Others as a Basis of Tort Liability, 56 U. PA. L. REV. 217, 219 (1908)
(describing the act/omission distinction as “deeply rooted in the common law”).


5 Id.


6 Id.


7 See Yazd v. Woodside Homes Corp., 2006 UT 47, ¶¶ 15–18, 143 P.3d 283 (explaining that a legal relationship between
the parties acts as a plus factor, imposing a “duty to communicate [important] information” that would not exist absent the
relationship); Dwiggins v. Morgan Jewelers, 811 P.2d 182, 183 (Utah 1991) (using the legal relationship of the parties as
a plus factor to impose a heightened duty on shopkeepers to protect customers from criminal acts of other customers);
see also Griesi v. Atl. Gen. Hosp. Corp., 360 Md. 1, 756 A.2d 548, 554 (2000) (requiring legal relationship of “privity or its
equivalent” to impose a duty to communicate in negligent misrepresentation cases); Vermes v. Am. Dist. Tel. Co., 312
Minn. 33, 251 N.W.2d 101, 103–04 (1977) (explaining that a contractual relationship both imposes heightened duties of
care and “place[s] boundaries” on the parties' duties to each other); Independent–Eastern Torpedo Co. v. Price, 208 Okla.
633, 258 P.2d 189, 201–02 (1953) (explaining that duty for affirmative acts exists “without regard to the legal relationship
of the parties,” but that a legal relationship between the parties may support a negligent misrepresentation claim by
creating a heightened duty to give “correct information” (internal quotation marks omitted)); Volpe v. Fleet Nat'l Bank, 710
A.2d 661, 663–64 (R.I.1998) (explaining that the legal relationship between banks and customers imposes a heightened
duty of care upon banks to prevent forgeries of customer's checks).


8 Webb, 2005 UT 80, ¶¶ 11, 16, 125 P.3d 906 (“[G]overnmental actors [are] answerable in tort [only] when their negligent
conduct causes injury to persons who stand so far apart from the general public that we can describe them as having
a special relationship to the governmental actor.... [G]overnmental actors are not accountable for their affirmative acts
unless a special relationship is present.”); see also Day v. State ex rel. Utah Dep't of Pub. Safety, 1999 UT 46, ¶ 13, 980
P.2d 1171 (noting four circumstances in which a special relationship may arise: “(1) [when] a statute intend[s] to protect
a specific class of persons of which the plaintiff is a member from a particular type of harm; (2) when a government
agent undertakes specific action to protect a person or property; (3) [when] governmental actions ... reasonably induce
detrimental reliance by a member of the public; and (4) under certain circumstances, when the agency has actual custody
of the plaintiff or of a third person who causes harm to the plaintiff”).


9 See also RESTATEMENT (SECOND) OF TORTS § 302 cmt. a (1965) ( “In general, anyone who does an affirmative
act is under a duty to others to exercise the care of a reasonable man to protect them against an unreasonable risk of
harm to them arising out of the act. The duties of one who merely omits to act are more restricted, and in general are
confined to situations where there is a special relation between the actor and the other which gives rise to the duty.”);
RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL & EMOTIONAL HARM § 7 cmt. a (2010) ( “[A]ctors
engaging in conduct that creates risks to others have a duty to exercise reasonable care to avoid causing physical harm.”).


10 See also RESTATEMENT (SECOND) OF TORTS § 315 (“There is no duty so to control the conduct of a third person as
to prevent him from causing physical harm to another unless (a) a special relation exists between the actor and the third
person which imposes a duty upon the actor to control the third person's conduct, or (b) a special relation exists between
the actor and the other which gives to the other a right to protection.”).
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11 RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL & EMOTIONAL HARM § 7(a) (“An actor ordinarily
has a duty to exercise reasonable care when the actor's conduct creates a risk of physical harm.”); id. 7 cmt. a (“[A]ctors
engaging in conduct that creates risks to others have a duty to exercise reasonable care to avoid causing physical harm.”);
RESTATEMENT (SECOND) OF TORTS S § 302 cmt. a (“In general, anyone who does an affirmative act is under a duty
to others to exercise the care of a reasonable man to protect them against an unreasonable risk of harm to them arising
out of the act. The duties of one who merely omits to act are more restricted, and in general are confined to situations
where there is a special relation between the actor and the other which gives rise to the duty.”); see also, e.g., Turpen v.
Granieri, 133 Idaho 244, 985 P.2d 669, 672 (1999) ( “Every person, in the conduct of his business, has a duty to exercise
ordinary care to prevent unreasonable, foreseeable risks of harm to others.” (internal quotation marks omitted)); Hart
v. Ivey, 332 N.C. 299, 420 S.E.2d 174, 178 (1992) (“[T]he law imposes upon every person who enters upon an active
course of conduct the positive duty to exercise ordinary care to protect others from harm, and calls a violation of that duty
negligence.” (internal quotation marks omitted)); Independent–Eastern Torpedo Co., 258 P.2d at 203 (“[I]t is the duty
of every man to use his own property so as not to injure the person or property of others.”); Palsgraf v. Long Island R.
Co., 248 N.Y. 339, 162 N.E. 99, 103 (1928) (Andrews, J., dissenting) (“Every one owes to the world at large the duty of
refraining from those acts that may unreasonably threaten the safety of others.”).


12 RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL & EMOTIONAL HARM § 7(b) (“In exceptional cases,
when an articulated countervailing principle or policy warrants denying or limiting liability in a particular class of cases,
a court may decide that the defendant has no duty or that the ordinary duty of reasonable care requires modification.”);
see also, e.g., Webb, 2005 UT 80, ¶ 11, 125 P.3d 906 (explaining that as “a matter of public policy,” government actors
as a class are excused from owing a duty of care to the general public); Ontiveros v. Borak, 136 Ariz. 500, 667 P.2d
200, 212–13 (1983) (acknowledging that “in some situations, the public interest, constitutional considerations, or both,
require special rules to protect certain businesses, professions or occupations from the ordinary theories of tort liability,”
but nevertheless abolishing the common law doctrine of tavern owner nonliability for acts of intoxicated customers).


13 See, e.g., Normandeau v. Hanson Equip., Inc., 2009 UT 44, ¶ 20, 215 P.3d 152 (explaining the distinction between
categorical foreseeability and case-specific foreseeability); Yazd, 2006 UT 47, ¶¶ 21, 26, 143 P.3d 283 (analyzing duty
categorically for all suits “brought by a home buyer” against a “builder-contractor”); see also RESTATEMENT (THIRD)
OF TORTS: LIABILITY FOR PHYSICAL & EMOTIONAL HARM M M § 7 cmt. a (explaining that courts use duty “to apply
general categorical rules withholding liability” in some classes of cases).


14 RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL & EMOTIONAL HARM § 7 cmt. a.


15 See generally Benjamin C. Zipursky, Foreseeability in Breach, Duty, and Proximate Cause, 44 WAKE FOREST L.REV.
1247 (2009).


16 RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL & EMOTIONAL HARM § 7 cmt. a (“When liability
depends on factors specific to an individual case, the appropriate rubric is [proximate cause]. On the other hand, when
liability depends on factors applicable to categories of actors or patterns of conduct, the appropriate rubric is duty.”).


17 See, e.g., Holtz v. J.J.B. Hilliard W.L. Lyons, Inc., 185 F.3d 732, 743 (7th Cir.1999) (reasoning that “duties should rest
upon” the party in the best position to prevent the injury at the lowest cost); Nat'l Union Fire Ins. Co. of Pittsburgh, Pa.
v. Riggs Nat'l Bank of Wash., D.C., 5 F.3d 554, 557 (D.C.Cir.1993) (Silberman, J., concurring) (explaining that placing
liability on the party in the best position to prevent injury at the lowest cost “increases the incentive for that party to adopt
preventive measures”).


18 See, e.g., Smith v. Frandsen, 2004 UT 55, ¶ 21, 94 P.3d 919 (“Where a developer conveys property to a residential
contractor, the knowledge and expertise of the builder, and the independent duties owed thereby, interrupt certain
obligations running from the initial developer to subsequent purchasers.”); Nelson v. United States, 639 F.2d 469, 478 (9th
Cir.1980) (explaining that the “decision to place liability on one group of potential defendants stems from the recognition
that, because of greater knowledge about or ability to reduce safety risks, the placement of liability on this group will
keep the number and costs of accidents, both in economic and human terms, at a minimum,” but refusing to excuse
private-contractor defendants from liability because “the Government was [not] in a better position than the contractor
either to anticipate dangers to workmen, to foresee and evaluate the best methods of protection, or to implement and
enforce compliance with appropriate on-site safety precautions”); cf. Cornia v. Wilcox, 898 P.2d 1379, 1384 (Utah 1995)
(imposing a presumption of negligence in a property bailment case on defendant because he was “always in a far better
position than were plaintiffs to prevent, know, or ascertain the cause of the loss”).


19 See also, e.g., Nail v. Publix Super Mkts., Inc., 72 So.3d 608, 614 (Ala.2011) (“[T]he physician stands in the best position
to ... assess the risks and benefits of a particular course of treatment.”); Martin ex rel. Martin v. Ortho Pharm. Corp.,
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169 Ill.2d 234, 214 Ill.Dec. 498, 661 N.E.2d 352, 357 (1996) (“[P]rescribing physicians ... are in the best position to [take
precautions] concerning the dangers associated with prescription drugs.”).
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Opinion


ORDER (AMENDING AND
SUPERSEDING ORDER AT DOC. # 157)


JAMES A. TEILBORG, District Judge.


*1  Plaintiffs have filed a number of claims in
this lawsuit against their former employer, Defendant
Eagle Produce Partnership, Inc. (“Eagle Produce”), and
five other entities and persons associated with Eagle
Produce, Defendants Phoenix Agro, Inc. (“Phoenix
Agro”), SAM Management, Inc. (“SAM Management”),
Arthur Martori, Susan Lois Martori, and Ricardo
Reyna. Defendants Eagle Produce, Phoenix Agro, SAM
Management, Arthur Martori, and Susan Lois Martori
(“Defendants”) now move for partial summary judgment.
After considering the motion, and the response and reply
thereto, the Court will grant in part and deny in part
Defendants' motion.


I. Background
Plaintiffs Antonio Arce–Mendez, Manuel Canez–
Santana, Porfirio Duran, Tiburcio Espinoza–Urias,
Carlos Negrete–Guerrero, Evarardo Pimienta–Benitez,
Evarardo Pimienta–Inzunza, and Ramon Salazar–Lopez


are eight migrant farm workers who worked for Eagle
Produce cutting watermelon during at least one of the


watermelon seasons from 2003–2005. 1  As part of their
employment agreement, Eagle Produce agreed to pay
Plaintiffs the greater of $7.00 per hour or $7 .00 per ton of
watermelon cut by their harvesting crew. Plaintiffs further
maintain that Eagle Produce agreed to provide them with
free housing as part of their compensation.


During their period of employment, Eagle Produce
permitted Plaintiffs to live in certain buildings located
in Harquahala, Arizona. Periodically, Eagle Produce
deducted twenty-one dollars from Plaintiffs' paychecks
for “rent” of these buildings. Plaintiffs allege that these
buildings had numerous defects that rendered them
uninhabitable. They further allege that despite numerous
complaints concerning the condition of these premises,
Defendants refused to make them habitable. Arthur
Martori and Susan Lois Martori (“the Martoris”) owned
the land on which the buildings were located, and
Plaintiffs allege that Phoenix Agro owned the buildings
themselves.


On November 29, 2005, Plaintiffs filed this lawsuit
alleging seven causes of action arising out of events that
occurred during their employment with Eagle Produce.
Plaintiffs later amended their Complaint to add three
more claims. The ten causes of action are: (1) alleged
violations of the Migrant and Seasonal Agricultural
Worker Protection Act (“MSPA”), 29 U.S.C. §§ 1801
et seq.; (2) alleged violations of the Arizona Residential
Landlord and Tenant Act (“ARLTA”), Arizona Revised
Statutes (“A.R.S.”) §§ 33–1301 et seq.; (3) alleged
violations of the Arizona Wage Payment Law (“AWPL”),
§ § 25–350 et seq.; (4) breach of contract; (5) fraudulent
misrepresentation; (6) negligent misrepresentation; (7)
negligent hiring, supervision, and training; (8) negligent
breach of habitability; (9) negligent infliction of emotional
distress; and (10) intentional infliction of emotional
distress. Defendants seek summary judgment on a number
of these claims.


II. Legal Standard
Summary judgment is appropriate when “the pleadings,
the discovery and disclosure materials on file, and any
affidavits show that there is no genuine issue as to any
material fact and that the movant is entitled to judgment
as a matter of law.” Fed.R.Civ.P. 56(c). Thus, summary
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judgment is mandated “against a party who fails to make a
showing sufficient to establish the existence of an element
essential to that party's case, and on which that party will
bear the burden of proof at trial.” Celotex Corp. v. Catrett,
477 U.S. 317, 322 (1986).


*2  Initially, the movant bears the burden of pointing out
to the Court the basis for the motion and the elements of
the causes of action upon which the nonmovant will be
unable to establish a genuine issue of material fact. Id. at
323. The burden then shifts to the nonmovant to establish
the existence of a material fact. Id. The nonmovant “must
do more than simply show that there is some metaphysical
doubt as to the material facts” by “com[ing] forward with
‘specific facts showing that there is a genuine issue for
trial.’ “ Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 586–87 (1986) (quoting Fed.R.Civ.P. 56(e)).
A dispute about a fact is “genuine” if the evidence is
such that a reasonable jury could return a verdict for the
nonmoving party. Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 248 (1986). The nonmovant's bare assertions,
standing alone, are insufficient to create a material issue
of fact and defeat a motion for summary judgment. Id.
at 247–48. However, in the summary judgment context,
the Court construes all disputed facts in the light most
favorable to the nonmoving party. Ellison v. Robertson,
357 F.3d 1072, 1075 (9th Cir.2004).


III. Discussion


A. Phoenix Agro, SAM Management, and the Martoris
Defendants first argue that Plaintiffs have failed to
establish a basis of liability for any claim against
Defendants Phoenix Agro, SAM Management, and the
Martoris. In response, Plaintiffs concede that SAM
Management is entitled to summary judgment on all
claims. They further concede that Phoenix Agro and the
Martoris are entitled to summary judgment on all claims
except those alleging housing violations under the MSPA
and the ARLTA. The Court will address the merits of
these remaining claims one at a time.


1. MSPA
Under the MSPA, “each person who owns or controls
a facility or real property which is used as housing for
migrant agricultural workers” is liable for any violations
of federal or state housing standards. 29 U.S.C. § 1823(a).
Property is used as housing “for” migrant agricultural


workers only if the housing is “provided to the migrant
agricultural workers by someone other than themselves.
The owner of the facility or property need not use it to
house the workers, but someone in control of the facility
or property must.” Conlan v. U.S. Dep't of Labor, 76
F.3d 271, 275 (9th Cir.1996). If someone in control of the
property provides it as housing for migrant agricultural
workers, the owner is liable only if he knows or should
have known that the controller would use the property for
that purpose. See id. at 274–75.


Defendants argue that Phoenix Agro and the Martoris
are entitled to summary judgment on the MSPA claim
because there is no evidence that Phoenix Agro or the
Martoris knew or should have known that the property
was being used to house Plaintiffs. However, both Phoenix
Agro and the Martoris are partners in Eagle Produce,
the entity that provided the property to Plaintiffs as
housing. As such, and assuming that both Phoenix Agro
and the Martoris owned the land or buildings in which
Plaintiffs were housed, a jury could reasonably conclude
that Phoenix Agro and the Martoris should have known
that Eagle Produce would use the land to house Plaintiffs.
This claim will therefore proceed to trial.


2. ARLTA
*3  Defendants contend that Phoenix Agro and the


Martoris are entitled to summary judgment on Plaintiffs'
ARLTA claims because Plaintiffs have failed to produce
any evidence from which a jury could find that a
landlord-tenant relationship exists between Plaintiffs and


these Defendants. 2  In response, Plaintiffs point to their
evidence of Phoenix Agro's and the Martoris' ownership
of the leased premises and argue that their status as owners
is sufficient to make them Plaintiffs' landlords.


Plaintiffs base their argument on the language of A.R.
S. § 33–1310(6), which defines “landlord” as “the owner,
lessor or sublessor of the dwelling unit.” Id. (emphasis
added). In essence, Plaintiffs argue that the plain meaning
of this language makes every owner, lessor, and sublessor
of a rented dwelling unit liable to the tenant of such
unit for any violations of the ARLTA, regardless of
whether the tenant is in privity of contract or estate
with the party being sued. Arizona caselaw, however,
forecloses such an interpretation. Since the enactment
of the ARLTA, Arizona courts have continued to view
privity as a prerequisite to liability under a lease. See,
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e.g., Mac Enters., Inc. v. Del E. Webb Dev. Co., 645
P.2d 1245, 1248 (Ariz.Ct.App.1982). Thus, contrary to
Plaintiffs' contention, the mere fact that Phoenix Agro
and the Martoris may have owned the housing rented by
Plaintiffs did not make them Plaintiffs' landlords. Because
Plaintiffs have failed to produce any evidence from which
a jury could find that Phoenix Agro and the Martoris
were Plaintiffs' landlords, the Court will grant summary
judgment in favor of Phoenix Agro and the Martoris on
Plaintiffs' ARLTA claims.


B. Fraudulent Misrepresentation
Defendants next argue that Plaintiffs' fraudulent
misrepresentation claim is barred by Arizona's economic
loss doctrine. Specifically, Defendants contend that the
fraud claim is based on the same facts and seeks the
same damages as the breach-of-contract claim, and is
therefore indistinguishable from that claim. In response,
Plaintiffs maintain that they seek emotional damages for
their fraud claim in addition to their economic losses.
Thus, because they do not seek the same damages for their
fraud claim, Plaintiffs argue, the economic loss doctrine
does not apply.


The problem with Plaintiffs' argument is that they have
not specially pleaded these alleged emotional damages
as required by Rule 9(g) of the Federal Rules of
Civil Procedure. Rule 9(g) requires all items of “special
damage” to be “specifically stated .” “Special damages
are those elements of damages that are the natural, but
not the necessary or usual, consequence of the defendant's
conduct....” 5A Charles Alan Wright & Arthur R. Miller,
Federal Practice and Procedure § 1310, at 346–47 (3d
ed.2004). The damages recoverable in a fraud case are


usually “limited to the actual pecuniary loss sustained.” 3


Steven J. Gaynor, Annotation, Fraud Actions: Right to
Recover for Mental or Emotional Distress, 11 A.L.R.5th
88, § 2[a] (1993). Thus, emotional damages attributable to
fraud are special damages that must be specially pleaded.


*4  In their Amended Complaint, Plaintiffs do not
specifically state that they are seeking emotional (or
mental) damages caused by the alleged fraud. They merely
aver generally that they “are entitled to actual and
consequential damages” as a result thereof. [Doc. # 4 ¶
81; see also ¶ 109(j).] These general allegations did not
put Defendants on notice that Plaintiffs intended to seek
emotional damages for the alleged fraud. The “failure to


plead with the requisite specificity under Rule 9(g) ... bars
recovery for the items of special damage that are not set
forth in the pleading.” 5A Wright & Miller, supra, § 1312,
at 363. Thus, Plaintiffs are barred from seeking emotional
damages in connection with their fraud claim.


This procedural bar to the recovery of emotional damages
brings Plaintiffs' state-law fraud claim squarely within
Arizona's economic loss doctrine. “Generally, under [this
doctrine], a plaintiff who suffers only pecuniary injury as
a result of the conduct of another cannot recover those
losses in tort. Instead, the claimant is limited to recovery
under the law of contract.” Apollo Group, Inc. v. Avnet,
Inc., 58 F.3d 477, 479 (9th Cir.1995) (applying Arizona
law). Because Plaintiffs are barred from seeking emotional
damages for the alleged fraud, the only possible damages
they can recover for this claim are their alleged economic
losses. These losses are identical to the losses Plaintiffs
seek to recover under their breach-of-contract claim.
Consequently, the claim for fraudulent misrepresentation


is barred by the economic loss doctrine . 4  See Eddward P.
Ballinger & Samuel A. Thumma, The History, Evolution
and Implications of Arizona's Economic Loss Rule, 34
Ariz. St. L.J. 491, 504 (2002) (“[F]raud claims that
are ‘interwoven and indistinct from the heart of the
contractual agreement’ are barred by the economic loss
rule.” (quoting Hotels of Key Largo, Inc. v. RHI Hotels,
Inc., 694 So.2d 74, 78 (Fla.Dist.Ct.App.1997))).


C. Intentional Infliction of Emotional Distress
Defendants next argue that Plaintiffs' claim for intentional
infliction of emotional distress fails as a matter of law
because Plaintiffs cannot establish that Eagle Produce's
conduct was “extreme and outrageous” as required
by Arizona law. Ford v. Revlon, 734 P.2d 580, 585
(Ariz.1989). The conduct at issue here is Eagle Produce's
failure to repair certain defective conditions on the
premises it leased to Plaintiffs. These defective conditions
included mouse and fly infestation, an inadequate cooling
system, limited water, and broken doors, windows, and
beds.


Arizona courts have limited recovery for intentional
infliction of emotional distress to particularly egregious
circumstances. “A plaintiff must show that the defendant's
acts were ‘so outrageous in character and so extreme in
degree, as to go beyond all possible bounds of decency,
and to be regarded as atrocious and utterly intolerable
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in a civilized society.’ “ Mintz v. Bell Atlantic Systems
Leasing, 905 P.2d 559, 563 (Ariz.Ct.App.1995) (quoting
Restatement (Second) of Torts § 46 cmt. d (1965)).
The court determines, “ ‘in the first instance, whether
the defendant's conduct may reasonably be regarded as
so extreme and outrageous as to permit recovery.’ “
Lucchesi v. Stimmell, 716 P.2d 1013, 1016 (Ariz.1986)
(quoting Restatement (Second) of Torts § 46 cmt. h). Only
when reasonable minds could differ in determining what
conduct is sufficiently extreme or outrageous does the
issue go to the jury. Id.


*5  One relevant factor in determining outrageousness is
whether the defendant has abused a position of authority
over the plaintiff. Id. (citing Restatement (Second) of
Torts § 46 cmt. e). Although Arizona has not addressed
the conduct element in the landlord-tenant context, other
courts have found landlords liable “for extreme abuse of


their position.” 5  Restatement (Second) of Torts § 46 cmt.
e. The circumstances that have evidenced such extreme
abuse, however, are absent from this case. Cf. German v.
Fed. Home Loan Mortgage Co., 885 F.Supp. 537, 571–
72 (S.D.N.Y.1995) (failing to reveal the existence of lead
paint on the premises); Aweeka v. Bonds, 97 Cal.Rptr. 650,
652 (Dist.Ct.App.1971) (unlawful eviction in retaliation
for demanding repairs).


Under the facts of this case, assuming all of Plaintiffs'
allegations to be true, Plaintiffs merely allege that Eagle
Produce failed to make the premises habitable. They
allege no other affirmative misconduct on the part of
Eagle Produce. Such allegations are sufficient to state
a claim for intentional infliction of emotional distress
only if this Court concludes that a breach of the implied
warranty of habitability is enough, standing alone, to
support a jury finding of outrageousness. The Court
acknowledges that at least two courts outside of Arizona
appear to have reached this precise conclusion. See Stoiber
v. Honeychuck, 162 Cal.Rptr. 194 (Dist.Ct.App.1980),
and Fair v. Negley, 390 A.2d 240 (Pa.Super.Ct.1978).
But this Court does not find those authorities persuasive.
No reasonable jury could find that the mere failure to
make premises habitable, without more, is “atrocious and


utterly intolerable in a civilized society.” 6  Thus, the Court
will grant Defendants' motion for summary judgment on
the intentional-infliction-of-emotional-distress claim.


D. Claims Under the AWPL and for Breach of
Contract


At the heart of Plaintiffs' AWPL and breach-of-contract
claims is the allegation that Defendants did not pay
Plaintiffs all of their agreed upon wages for the 2005


season. 7  Defendants argue that, even assuming they
improperly compensated Plaintiffs, the evidence of the
amount of the allegedly unpaid wages is too speculative
to support a damages award. Before addressing this
argument, however, the Court must address Defendants'
motion to strike.


1. Defendants' Motion to Strike
Defendants move to strike certain paragraphs from
Plaintiffs' statement of facts, arguing that these
paragraphs set forth a basis for calculating damages that
Plaintiffs failed to disclose during discovery. Specifically,
Defendants contend that Plaintiffs failed to disclose
that they were seeking damages for unpaid tons in
the amount of “six tons per day per person.” In
response, Plaintiffs argue that although the six-tons-per-
day estimate first appears in this litigation in response
to Defendants' motion for partial summary judgment, it
is a consistent clarification of their deposition testimony
and was therefore disclosed. Alternatively, Plaintiffs argue
that the failure to disclose was harmless.


*6  The Federal Rules of Civil Procedure place an
affirmative duty on parties to disclose any damages
computation and the evidence on which that computation
is based, and to supplement the damages disclosure
if they later learn that the computation is materially
incomplete or misleading. Fed.R.Civ.P. 26(a)(1)(A)(iii),
(e)(1). Failure to comply with these requirements prevents
a party from using the information it failed to disclose
in support of a motion or at trial “unless the failure was
substantially justified or is harmless.” Id. 37(c)(1).


During discovery, Plaintiffs estimated their damages at
$3,000 each for the 2005 season. None of the Plaintiffs
estimated damages on a per-day basis, even in response


to an interrogatory directly calling for such an estimate. 8


Plaintiffs, however, seem to argue that Defendants could
have worked backwards from the per-season damages
total to arrive at a per-day damages total that would
have approximated the six-tons-per-day computation. If
Plaintiffs had testified during their depositions that they
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were underpaid every single day that they worked for
Defendants, then this argument may have had some
merit. But none of the Plaintiffs gave such testimony.
Although some of the Plaintiffs testified that they arrived
at the per-season estimate by calculating tonnage on a
daily basis, none of the Plaintiffs stated that they were
underpaid for every day that they worked, or that the
tonnage was miscalculated for every day that they worked.
Thus, the six-tons-per-day computation is a new damages
computation that was not disclosed during discovery.


The failure to disclose this computation was not
harmless. Had Plaintiffs disclosed this computation,
Defendants would have had the opportunity to conduct
further discovery to test the six-tons-per-day calculation.
For example, Defendants could have further deposed
Plaintiffs concerning inconsistencies between the six-
tons-per-day calculation and their earlier deposition
testimony. They also could have further deposed Plaintiffs
concerning how the amount of the unpaid tonnage could
have remained constant from day to day when they did
not always work the same number of hours in a day and
when the supply of watermelon fluctuated depending on
the time of season. Therefore, pursuant to Rule 37(c)(1),
the Court will not consider evidence of unpaid wages in
the amount of “six tons per day per person” in ruling on
this motion, and Plaintiffs are barred from presenting this
evidence at trial.


2. Speculative Damages
Turning now to Defendants' argument that Plaintiffs'
evidence of the amount of damages is too speculative to
support a jury award, the Court finds that Defendants
have failed to prove, on this record, that they are entitled
to judgment as a matter of law.


Under Arizona law, the burden is on Plaintiffs to prove
“the amount of their damages with reasonable certainty.”
Gilmore v. Cohen, 386 P.2d 81, 82 (Ariz.1963). Plaintiffs
need not establish their damages with mathematical
certainty; they need only “supply some reasonable basis
for computing the amount of damage and must do
so with such precision as, from the nature of [their]
claim and the available evidence, is possible.” Id. at 83.
However, damages cannot be based on mere “conjecture
or speculation.” McNutt Oil & Refining Co. v. D'Ascoli,
281 P.2d 966, 970 (Ariz.1955).


*7  Assuming the facts in the light most favorable
to Plaintiffs, the Court cannot say as a matter of
law that Plaintiffs have failed to supply a reasonable
basis for determining the amount of their allegedly
unpaid wages. To begin with, Plaintiffs allege that
rent was wrongfully deducted from their paychecks. In
support of this allegation, Plaintiffs have produced copies
of paychecks that evidence a twenty-one dollar rent
deduction. Plaintiffs next allege that Defendants paid
them for less tons of watermelon than they actually cut.
Several Plaintiffs testified at their depositions that they
were able to determine the tonnage actually cut on a
daily basis by counting the number of trailer loads of
watermelon they cut in a day and through their years of
experience. Assuming Plaintiffs could calculate the weight
of the trailers and can still remember the number of
allegedly unpaid tons (Plaintiffs admit that they did not
keep any written records of the allegedly missing tonnage),
Plaintiffs could compare the number of tons they actually
cut to the number of tons they were paid for to determine
their unpaid wages. Such testimony would be sufficient
evidence for the jury to reasonably calculate damages.
Therefore, on this record, and assuming the facts in a
light most favorable to Plaintiffs, the Court finds that
Defendants have failed to meet their burden of showing
that they are entitled to judgment as a matter of law.
Accordingly, summary judgment on this issue will be
denied.


E. Claims Under the MSPA


1. Failure to Properly Make, Keep, and Preserve
Payroll Records


Defendants argue that Plaintiffs have not offered
sufficient evidence to support their claim under 29 U.S.C.
§ 1821(d) for failure to properly make, keep, and preserve
payroll records. Defendants maintain that Plaintiffs' pay
stubs for the 2003–2005 seasons demonstrate that they
complied with this statutory obligation.


The MSPA requires agricultural employers to “make,
keep, and preserve records” of certain information
relating to worker compensation for a period of three
years. 29 U.S.C. § 1821(d)(1). The required information
includes the basis on which wages are paid; the number of
piecework units earned, if paid on a piecework basis; and
the number of hours worked. Id. In addition, agricultural
employers must provide their workers with “an itemized
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written statement” of the foregoing information at the end
of each pay period. Id. § 1821(d)(2).


The Court finds that genuine issues of fact preclude
the entry of summary judgment in Defendants' favor
on this claim. First, it is undisputed that Defendants
agreed to pay Plaintiffs the greater of $7.00 per hour or
$7.00 per ton of watermelon cut. Thus, the watermelon
tonnage was a piecework unit that Defendants were
required to disclose to Plaintiffs at the end of each
pay period. Plaintiffs, however, have presented evidence
that Defendants failed to meet this obligation. First,
Defendants did not disclose any paperwork for the
2003 watermelon season that contained the required
tonnage. Second, even with regard to the paperwork
that was disclosed for the 2004–2005 seasons, Plaintiffs
have presented evidence that the tons recorded did not
accurately reflect the number of tons actually cut. One
of Plaintiffs' supervisors allegedly admitted to them that
Defendants were not including the small watermelon in
the tonnage count, even though Plaintiffs were required to


cut this watermelon. 9  Therefore, in light of these factual
disputes, this claim will proceed to trial.


2. Failure to Properly Compensate
*8  Defendants next argue that they are entitled to


summary judgment on Plaintiffs' claim under 29 U.S.C.
§ 1823(a) for failure to properly compensate for the same
reason mentioned above in relation to the AWPL and
breach-of-contract claims. Defendants contend that the
evidence of the amount of Plaintiffs' allegedly unpaid
wages is too speculative. For the reasons previously stated,
the Court will deny Defendants' motion for summary
judgment as to this claim.


3. Failure to License, Register, and Insure Vehicles
Finally, Defendants argue that Plaintiffs have offered no
evidence in support of their claim under 29 U.S.C. §
1841(b)(1) for failure to license, register, and insure certain
vehicles. In response, Plaintiffs concede that Defendants
are entitled to summary judgment on this claim. The
Court will therefore grant Defendants' motion as to this
claim.


F. Claims Under the ARLTA
Defendants next argue that Plaintiffs' ARLTA claims
against Eagle Produce arising out of the 2002–2004


seasons are time-barred. Plaintiffs concede that these
claims are time-barred as to Arce–Mendez and Canez–
Santana; however, they argue that the ARLTA claims
of the remaining Plaintiffs are not subject to the statute
of limitations. The parties agree that claims under the
ARLTA are subject to the one-year statute-of-limitations
period set forth in A .R. S. § 12–541(5). Plaintiffs filed this
action on November 29, 2005. Thus, if the above claims
accrued before November 29, 2004, they are time-barred.


Although accrual is usually a jury issue, summary
judgment is appropriate when the plaintiff knows he
has been injured by the defendant and unreasonably
fails to investigate whether he has a cause of action.
Walk v. Ring, 44 P.3d 990, 996 (Ariz.2002). Here,
Plaintiffs argue that the ARTLA claims of the remaining
Plaintiffs did not accrue until eight months after they
filed those claims in this lawsuit, at the time they
acquired additional knowledge concerning the extent of
their injuries. Plaintiffs' position seems to be that a claim
does not accrue until one knows the full extent of one's
injury. This, however, is not the test. A plaintiff “need
not know all the facts underlying a cause of action to
trigger accrual”: knowledge “that a wrong occurred and
caused injury” suffices. Doe v. Roe, 955 P.2d 951, 961
(Ariz.1998). All of the remaining Plaintiffs were aware
of the same facts that concededly triggered accrual of
ARLTA claims for Arce–Mendez and Canez–Santana.
Therefore, the ARLTA claims arising out of the 2002–
2004 seasons are time-barred as to all Plaintiffs.


G. Negligence Claims
Finally, Defendants argue that Plaintiffs' claims for
negligent hiring, supervision, and training; negligent
breach of habitability; negligent misrepresentation; and
negligent infliction of emotional distress are all preempted
by Arizona's workers' compensation scheme. In response,
Plaintiffs concede that these claims should be dismissed.
Thus, the Court will grant summary judgment as to all of
Plaintiffs' negligence claims.


IV. Conclusion
*9  Accordingly,


IT IS ORDERED that Defendants' Motion for Partial
Summary Judgment (Doc. # 146) is granted in part and
denied in part as follows:
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1. Defendant SAM Management is granted summary
judgment on all claims;


2. Defendants Phoenix Agro, Arthur Martori, and Susan
Lois Martori are granted summary judgment on all claims
except the claim alleging housing violations under the
MSPA, 29 U.S.C. § 1823;


3. Defendant Eagle Produce is granted summary
judgment on the fraudulent misrepresentation claim;
the intentional-infliction-of-emotional-distress claim; the
claim under the MSPA for failure to license, register, and
insure certain vehicles pursuant to 29 U.S.C. § 1841(b)


(1); 10  and all negligence claims. The ARLTA, AWPL,


and breach-of-contract claims will all proceed to trial
against Eagle Produce but will be limited to the events


arising out of the 2005 watermelon season; 11


IT IS FURTHER ORDERED granting in part and
denying in part Defendants' Motion to Strike (Doc. #
151). Plaintiffs are barred from presenting any evidence at
trial of unpaid wages in the amount of “six tons per day per
person”; however, the remainder of Defendants' motion is
denied without prejudice.


All Citations


Not Reported in F.Supp.2d, 2008 WL 659812


Footnotes
1 The watermelon season runs roughly from June through September.


2 For purposes of this motion, Defendants concede that Plaintiffs occupied the premises at issue pursuant to a valid rental
agreement with Eagle Produce.


3 Although some courts have held that emotional damages are recoverable in fraud cases, Gaynor, supra, § 2[a], it does
not appear that Arizona has addressed this question. For purposes of this Order, the Court simply assumes that Arizona
permits recovery of emotional damages in such cases.


4 In their motion, Defendants also argue that Plaintiffs' claim for intentional infliction of emotional distress is barred by
the economic loss doctrine. Defendants, however, appear to back away from this argument in their Reply. There, they
respond to Plaintiffs' contrary argument only as it applies to the fraudulent misrepresentation claim. Regardless, Plaintiffs'
claim for intentional infliction of emotional distress clearly seeks more than merely economic damages (i.e., it seeks
emotional damages), and is therefore outside the purview of the economic loss doctrine.


5 Defendants argue that the parties' employment relationship should inform the Court's analysis of this issue. They cite
Mintz and Nelson v. Phoenix Resort Corp., 888 P.2d 1375 (Ariz.Ct.App.1994), as factual illustrations of just how “rare”
it is “to find conduct in the employment context that would rise to the level of outrageousness necessary to provide a
basis for recovery for the tort of intentional infliction of emotional distress.” Mintz, 905 P.2d at 563. Their reliance on these
cases, however, is misplaced. Both cases involved the question of whether the manner of an employee's termination was
extreme and outrageous. The conduct complained of in this case, by contrast, is Defendants' conduct as landlord, not
as employer, in failing to repair defective conditions on the premises. The parties' employment relationship is immaterial
to the conduct at the heart of Plaintiffs' intentional-infliction-of-emotional-distress claim.


6 This conclusion is especially true where, as here, most of the individual Plaintiffs returned to work for Defendants and
lived in the same allegedly intolerable housing for multiple seasons.


7 Plaintiffs conceded in their response to Defendants' motion for summary judgment that the one-year statute-of-limitations
period set forth in A.R.S. § 12–541(5) limits their AWPL and breach-of-contract claims to the 2005 season. [Pls.' Resp.
(Doc. # 148) at 2.]


8 By interrogatory, Defendants asked Plaintiffs to identify “each day you alleged you were not properly paid wages, ... why
you believe you were not accurately compensated, and the amount you believe you are owed.” [Dfts.' Reply (Doc. #
153) at 3 n. 2.] Plaintiffs responded by estimating damages at $3,000 per season without providing any explanation as
to how this amount was calculated.


9 Contrary to Defendants' contention, the fact that evidence is presented in the form of hearsay is not a proper basis for
excluding it from the Court's consideration at the summary judgment stage. Fraser v. Goodale, 342 F.3d 1032, 1036
(9th Cir.2003) (“At the summary judgment stage, we do not focus on the admissibility of the evidence's form. We instead
focus on the admissibility of its contents.”).


10 All other claims alleged under the MSPA will proceed to trial.
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11 Despite the fact that Defendant Ricardo Reyna was not a party to this motion, pursuant to Plaintiff's concession at Doc
# 62, the Court's findings regarding Eagle Produce also control the claims against Reyna.


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.








Bardwell v. Willis Co., 375 Pa. 503 (1953)


100 A.2d 102


 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 1


KeyCite Yellow Flag - Negative Treatment


 Disagreement Recognized by Stamford, Inc. v. Color Works, Inc.,


E.D.Pa., September 30, 1996


375 Pa. 503
Supreme Court of Pennsylvania.


BARDWELL et al.
v.


WILLIS CO., Inc.


Nov. 9, 1953.


Synopsis
Action in trespass for alleged actual damages and
estimated loss of profits suffered as result of
misrepresentations made by defendant's agent during
negotiations prior to execution of real estate lease.
The Court of Common Pleas of Erie County, at No.
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term, 195o, Bell, J., held that where plaintiffs averred
that all representations concerning the premises were
fraudulently made, but did not aver that they were
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subsequent complete written lease, the alleged fraudulent
misrepresentations could not be proved to modify or
avoid the lease.


Order affirmed.
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Before STERN, C. J., and STEARNE, JONES, BELL,
CHIDSEY, MUSMANNO, and ARNOLD, JJ.


Opinion


BELL, Justice.


Plaintiffs brought an action in trespass for alleged actual
damages and estimated loss of profits suffered as a result
of misrepresentations made by defendant's agents during


the negotiations prior to the execution of a real estate lease
for a property in Erie. Preliminary *505  objections in the
nature of a demurrer were sustained by the Court below.


Plaintiffs averred that they contemplated engaging in
the business of bottling Hires Root Beer and informed
defendant's representatives that their business required
a location with ‘ample water facilities for several
operations', ‘larger drainage facilities for operations',
‘definite electrical facilities and switchboard for operation’
and ‘heating facilities capable of quickly heating water to
required temperatures and keeping said premises warm’.
The extent of such facilities necessary to meet these
descriptive terms is not averred; nor is it averred that
the defendant had any information or knowledge with
reference thereto. Averment is made, however, that the
defendant's agents falsely, intentionally and fraudulently
represented at the time the premises were being inspected
that the facilities thereon met the standards required by
plaintiffs and that in reliance upon such representations a
five-year lease beginning May 1st, 1947, was entered into.


Six monthly installments of rent, in accordance with
the terms of the lease, were paid; thereafter plaintiffs
defaulted in their rent. On June 3, 1948 The Charles
E. Hires Company terminated plaintiffs' franchise rights
and the defendant issued a landlord's warrant for unpaid
rent, which was followed by a sale of plaintiffs' assets
on said premises. The damages claimed in this suit
are the rental payments made, the value of machinery
and equipment sold under the landlord's warrant, and
anticipated profits to the expiration of the lease totaling
altogether $61,056. Plaintiffs averred that the financial
losses above mentioned were caused entirely by loss of
business due to the fact that the rented premises were not,
as represented, fit for the intended use.


*506  Attached to the bill of complaint is a copy of
the written lease executed by the parties, one clause of
which reads as follows: ‘Second parties (the tenants who
are the present plaintiffs) covenant and **104  agree as
follows: That they have examined and are familiar with
the condition of the premises and buildings thereon, and
that the same are received in good order and condition
without warranty as to the condition or repair thereof by
the first party for their intended use.’ Another clause in the
lease is as follows: ‘This lease agreement contains the entire
contract and agreement between the parties.’
[1]  Where the alleged prior or contemporaneous oral


representations or agreements concern a subject which
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is specifically dealt with in the written contract, and the
written contract covers or purports to cover the entire


agreement of the parties, 1  the law is now clearly and well
settled that in the absence of fraud, accident or mistake
the alleged oral representations or agreements are merged
in or superseded by the subsequent written contract, and
parol evidence to vary, modify or supersede the written
contract is inadmissible in evidence. Phillips Gas & Oil Co.
v. Kline, 368 Pa. 516, 519, 84 A.2d 301;Grubb v. Rockey,
366 Pa. 592, 79 A.2d 255;Walker v. Saricks, 360 Pa. 594, 63
A.2d 9;Gianni v. Russell & Co., Inc., 281 Pa. 320, 126 A.
791;Speier v. Michelson, 303 Pa. 66, 154 A. 127;O'Brien v.
O'Brien, 362 Pa. 66, 66 A.2d 309, 10 A.L.R.2d 714;Russell
v. Sickles, 306 Pa. 586, 160 A. 610.


*507  There is not the slightest doubt that if plaintiffs
had merely averred the falsity of the alleged oral
representations, parol evidence thereof would have been
inadmissible. Does the fact that plaintiffs furthere averred
that these oral representations were fraudulently made
without averring that they were fraudulently or by accident
or mistake omitted from the subsequent complete written
contract suffice to make the testimony admissible? The
answer to this question is ‘no’; if it were otherwise the parol
evidence rule would become a mockery, because all a party
to the written contract would have to do to avoid, modify
or nullify it would be to aver (and prove) that the false
representations were fraudulently made.
[2]  The Parol Evidence Rule has had a checkered career


in Pennsylvania. Now that it has been well and wisely
settled we will not permit it to be evaded and undermined
by such tactics. Fraudulent misrepresentations may be
proved to modify or avoid a written contract if it is averred
and proved that they were omitted from the (complete)
written contract by fraud, accident or mistake. Cf. Kull
v. General Motors Truck Co., 311 Pa. 580, 586, 166 A.
562;Sterling Eng. & Mfg. Corp. v. Jennings, 101 Pa.Super.
291.


In Phillips Gas & Oil Co. v. Kline, 368 Pa. 516, 84 A.2d
301, supra, plaintiffs had brought a bill in equity for an
injunction to restrict defendants from violating a lease.
Defendants denied the validity of the lease, contending
that it had been obtained by the following false and
fraudulent statements of an agent of the plaintiff: (1) that
the lease would provide payments from its date; (2) that


the lease would provide for payments of $300 a year in the
event gas was obtained in paying quantities; and (3) that
the lease would provide them with free gas. With respect
to this defense we said in 368 Pa. at page 519, 84 A.2d
at page 302: ‘The statements of the agent as to the *508
rent or royalty and the free gas, even if proved, could
not, under the facts of this case, amount to fraud. This is
nothing but an attempt by defendants to alter, by parol
evidence, a subsequent written agreement with respect to
three matters fully and specifically covered at length in the
written agreement. Such an attempt, in view of our recent
decisions on this subject is astonishing. * * *’


There are two additional reasons which bar the plaintiffs'
recovery: (1) the lease provides that plaintiffs ‘have
examined and are familiar with the condition of the
**105  premises and buildings located thereon, and that


the same are received in good order and condition without
warranty as to the condition or repair thereof by the
first party or for their intended use:’; secondly, the
lease provides, ‘This lease agreement contains the entire
contract and agreement between the parties. * * *’
[3]  What is the use of inserting such clauses in agreements


if one of the parties thereto is permitted to prove by
oral testimony that he didn't examine and wasn't familiar
with the premises or their condition, or that they would
not meet the standards which plaintiffs require? There
is no averment by plaintiffs that these clauses in the
lease were inserted by fraud, accident or mistake; or
(we repeat) that any representation was omitted by
fraud, accident or mistake; or that the lease did not
contain the entire contract and agreement between the
parties. Merely bringing an action in trespass for deceit
instead of in assumpsit for breach of contract will not
suffice to circumvent the parol evidence rule. If plaintiffs
relied on any understanding, promises, representations or
agreements made prior to the execution of the written
contract or lease, they should have protected themselves
by incorporating in the written agreement the promises
*509  or representations upon which they now rely, and


they should have omitted the provisions which they now
desire to repudiate and nullify.


The order of the Court below is affirmed.


All Citations


375 Pa. 503, 100 A.2d 102
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Footnotes
1 The parol evidence rule, generally speaking, does not apply to receipts, letters, statements or books of account and other


writings which do not purport to be a complete contract or vest or extinguish a legal right. Wagner v. Marcus, 288 Pa. 579,
136 A. 847;Garrison v. Salkind, 285 Pa. 265, 132 A. 125; Cf. Newland v. Lehigh Valley R. R. Co., 315 Pa. 193, 173 A. 822.


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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DAN'S FOOD STORES, INC., a Utah
corporation, Ted D. Gardiner, and Debra Hall
aka Debra Scott, Defendants and Appellees.


No. 970213.
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Aug. 18, 1998.


Synopsis
Former employee brought action against former employer
alleging wrongful termination of employment in violation
of public policy and alleging breach of implied-in-fact
employment contract. Employer moved for summary
judgment. The District Court, Salt Lake Division,
J. Dennis Frederick, J., granted motion. Employee
appealed. The Supreme Court, Zimmerman, J., held that:
(1) employee was not covered by express or implied
employment contract; (2) acknowledgment form stating
employee's status was at will was not unconscionable; and
(3) employee was not terminated in violation of public
policy.


Affirmed.


Stewart, J., concurred in the result.


Durham, A.C.J., filed an opinion concurring in the result.


Attorneys and Law Firms


*399  Leonard E. McGee, Salt Lake City, and Bruce W.
Shand, Heber City, for plaintiff.


John S. Chindlund, Thomas J. Erbin, Salt Lake City, for
Dan's Food Stores, Inc.


Opinion


ZIMMERMAN, Justice:


James Ryan asks this court to overturn a trial court's grant
of summary judgment in favor of his former employer,
Dan's Foods, Inc. (“Dan's”). Ryan argues that summary
judgment is improper because a material issue of fact exists
as to whether Dan's terminated him in breach of an express
or implied employment contract or in violation of public
policy. We affirm.


We first turn to a review of the facts. Because this is an
appeal from a grant of summary judgment, “we view the
facts and all reasonable inferences drawn therefrom in the
light most favorable to the nonmoving party.” Higgins
v. Salt Lake County, 855 P.2d 231, 233 (Utah 1993). We
recite the facts accordingly.


Ryan began employment with Dan's as a part-time
pharmacist in 1992. In September of 1993, Ryan met with
Ted D. Gardiner, president of Dan's, to interview for a
full-time pharmacy position. During this meeting, Ryan
told Gardiner that his previous employer, Harmon's,
had fired him from one of its pharmacies; Ryan also
told Gardiner that he believed Harmon's fired him
because he reported that another Harmon's employee
was taking narcotics from the pharmacy. In response,
Gardiner stated, “I've got no problem with that.... I'll
never reprimand a pharmacist for following the law....
That's one thing I demand of all my pharmacists that work
for me, that they do everything by the book.” Following
this meeting, Gardiner made Ryan a full-time pharmacist
at Dan's Sandy, Utah, store.


On September 7, 1993, a manager at Dan's gave Ryan
a copy of Dan's employee handbook. The manager told
Ryan that he needed to read the handbook and return
a signed acknowledgment form before he could receive
his paycheck. Ryan read the handbook and signed and
returned the acknowledgment form. In reviewing the
handbook, Ryan had concerns about its statement: “Your
employment at Dan's is at will and may be terminated
without cause or prior notice by either you or Dan's.” He
spoke to his supervisor, Melissa Hong, about his concerns.
Although he told her he could not believe that that was
Dan's policy, he also acknowledged that he understood it.


During the eighteen months that Ryan worked full-time
for Dan's, many customers complained about Ryan's
treatment of them: the store director, Ray Carter, received
at least 30 customer complaints about Ryan, and Ryan's
direct supervisor, Melissa Hong, received at least two
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complaints every month. Most of the customers who
complained said that Ryan was rude to them or treated
them poorly. When Ryan worked part-time for Dan's,
Scott Buchanan, head pharmacist overseeing all Dan's
pharmacies, received dozens of reports from pharmacy
*400  managers relaying customers' complaints about


Ryan.


Dan's management repeatedly counseled and warned
Ryan about these complaints and his treatment of
customers: Ryan's direct supervisor, the store manager,
and Buchanan counseled Ryan on a monthly basis about
the customer complaints. Ryan told them he would try
to change and promised to do better. On the other
hand, Ryan received at least five letters, two from
Gardiner and three from area law enforcement officers,
complimenting him on his thoroughness in detecting
fraudulent prescriptions.


On April 21, 1995, Buchanan asked Gardiner for
permission to terminate Ryan because of the numerous
customer complaints. Gardiner gave his permission, and
on April 26th, Ryan was given notice that Dan's was
terminating him for his treatment of customers. At this
time, Ryan received and signed an employee separation
report, a report in which Dan's explained its reasons for
terminating Ryan.


Ryan filed an action in state court on October 23, 1995,
alleging that Dan's wrongfully terminated him in violation
of public policy. Ryan later amended his complaint,
adding a claim for wrongful termination based on a breach
of an implied-in-fact contract of employment. Dan's
moved for summary judgment on both claims. Pursuant
to rule 56(c) of the Utah Rules of Civil Procedure, the
trial court granted summary judgment in Dan's favor.
The court ruled: (i) Ryan was an at-will employee, and
therefore Dan's did not terminate him in violation of any
employment contract, and (ii) Dan's did not terminate
Ryan in violation of public policy; rather, it terminated
him for the way he treated Dan's customers.


On appeal, Ryan argues that the court erred in granting
summary judgment. We begin by setting forth the
standard of review and then proceed with our analysis.
“Summary judgment is appropriate only when there are
no genuine issues of material fact and the moving party is
entitled to judgment as a matter of law.” V–1 Oil Co. v.
Utah State Tax Comm'n, 942 P.2d 906, 910 (Utah 1996).


Because “a challenge to summary judgment presents
only a question of law,” we review it for correctness.
West v. Thomson Newspapers, 872 P.2d 999, 1004 (Utah
1994). In reviewing a grant of summary judgment, “[w]e
determine only whether the trial court erred in applying
the governing law and whether the trial court correctly
held that there were no disputed issues of material fact.”
Ferree v. State, 784 P.2d 149, 151 (Utah 1989).


On the merits, Ryan argues that Dan's breached an express
or implied contract of employment and terminated him in
violation of public policy. Because both issues involve the
at-will employment doctrine, we begin with an overview
of that doctrine before proceeding to our analysis.


[1]  [2]  [3]  Utah law presumes that an employment
arrangement that does not have a specified term of
duration is at-will. See Fox v. MCI Communications Corp.,
931 P.2d 857, 859 (Utah 1997). An at-will employment
arrangement allows either the employer or the employee
to terminate the employment for any reason, or no
reason at all, at any time; moreover, the employer may
“do so without extending any procedural safeguards to
an employee, except as required by law.” Id. However,
the at-will presumption is only that—a presumption.
See id. An employee may overcome that presumption
by showing that (i) an express or implied employment
agreement existed that prohibited an employer from
terminating an employee without cause or without
satisfying other agreed-upon conditions; (ii) a statute or
regulation restricts the employer's right to terminate; (iii)
the termination “constitutes a violation of a clear and
substantial public policy.” Id. (internal footnote omitted).
In this case, Ryan attempts to overcome the at-will
presumption by arguing that Dan's breached an express or
implied contract and that it terminated him in violation of
public policy. We address each argument in turn.


[4]  [5]  Ryan first asserts that Gardiner created an
express or implied-in-fact employment contract when he
told Ryan that Dan's would not reprimand him for
following the law. “A wrongful termination case based
on a violation of an express or implied term of the
employment agreement rests on a duty *401  that an
employer voluntarily undertakes as a consequence of
the employment agreement itself, whether express or
implied.” Id. at 860. Although the existence of an implied
contract is a factual question, “the court retains the power
to decide whether, as a matter of law, a reasonable jury
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could find that an implied contract exists.” Sanderson v.
First Sec. Leasing Co., 844 P.2d 303, 306 (Utah 1992).
If we conclude that a reasonable jury could not find an
implied contract, we will affirm the summary judgment.
See id.


We conclude that even if Gardiner's statement that Dan's
would not terminate Ryan for following the law created
an express or implied contract, as a matter of contract


law, 1  Ryan's receipt of the Dan's employee handbook
and his signing of the acknowledgment form modified
and superseded any previous conditions of that contract.
On this point, we adopt the reasoning of the court of
appeals in Trembly v. Mrs. Fields Cookies, 884 P.2d 1306
(Utah Ct.App.1994). In Trembly, an employee claimed
that a supervisor's verbal statements created an implied-
in-fact employment contract requiring certain disciplinary
procedures before termination. See id. at 1312. The
court of appeals found the supervisor's statements were
not controlling because even if those statements were
sufficient to operate as a contract provision, the employee
received an employee handbook specifying that all
employment was at-will, after the supervisor made the
verbal representations about a progressive discipline
policy. See id. at 1312–13. The court of appeals stated that
“if an employee has knowledge of a distributed handbook
that changes a condition of the employee's employment,
and the employee remains in the company's employ,
the modified conditions become part of the employee's
employment contract.” Id. at 1312.


[6]  The Trembly reasoning comports with our decision in
Johnson v. Morton Thiokol, Inc., 818 P.2d 997 (Utah 1991).
There we stated:


“In the case of unilateral contract
for employment, where an at-
will employee retains employment
with knowledge of new or
changed conditions, the new
or changed conditions may
become a contractual obligation.
In this manner, an original
employment contract may be
modified or replaced by a
subsequent unilateral contract. The
employee's retention of employment
constitutes acceptance of the offer of
a unilateral contract; by continuing


to stay on the job, although free
to leave, the employment supplies
the necessary consideration for the
offer.”


Id. at 1002 (quoting Pine River State Bank v. Mettille, 333
N.W.2d 622, 627 (Minn.1983)). In many circumstances, a
fact question will exist as to whether the parties intended
to modify an at-will employment contract. See id. at 1001.
However, when an employee admittedly has knowledge
of a distributed handbook's provision that modifies the
employment contract and continues to work for the
employer after gaining such knowledge, the modified
contract prevails, and previous, contradictory conditions
have no effect.


Applying these principles to the facts of this case, Ryan
received an employee handbook after Gardiner made
statements representing that Dan's would not discipline
employees for following the law. The handbook's first
page of text clearly establishes Dan's at-will employment
policy. It states:


The rules, policies, procedures and benefits described
in this handbook supersede the terms of any previous
rules, policies, procedures and benefits.


This handbook is not intended to create a contract
of employment with Dan's, and nothing contained in
this handbook should be construed as a contract of
employment or guarantee of a job. You are an “at-will”
employee. As such, you have the right to quit at any
time for any reason or no reason at all. Similarly, Dan's
has the right to terminate your employment at any time
for any reason or no reason at all, without cause and
without prior notice.


*402  The undisputed facts show that Ryan received
this handbook, read it, and understood the at-will
nature of his employment. Moreover, Ryan signed
a form on September 7, 1993, acknowledging his
understanding of the contents of the employee handbook.
The acknowledgment form stated: “I have received and
read my copy of Dan's Associate Handbook.... I realize
that this handbook does not constitute an employment
agreement, that employment is for no definite period of
time and may be terminated at will.” We hold that Ryan's
receipt and acknowledgment of the handbook, which
notified him of his at-will status, revoked any express
or implied contractual conditions contradictory to the
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handbook, such as a condition altering Ryan's at-will
status.


Ryan, however, further urges this court to refuse to
give effect to the acknowledgment form on the ground
that the form is unconscionable. He argues that the
form was unconscionable because he occupied a disparate
bargaining position, as evidenced by the fact that
(i) he had already been working for Dan's and had
accumulated wages when Dan's presented him with the
acknowledgment form; (ii) the acknowledgment was a
form document that everyone had to sign; and (iii) Dan's
required Ryan to sign the form before it would give him a
paycheck for wages already earned.


[7]  [8]  [9]  A party claiming unconscionability bears a
heavy burden. See Resource Management Co. v. Weston
Ranch, 706 P.2d 1028, 1041 (Utah 1985). The law
enables parties to freely contract, establishing terms and
allocating risks between them. See id. at 1040–41. The
law even permits parties to enter into unreasonable
contracts or contracts leading to a hardship on one
party. See Bekins Bar V Ranch v. Huth, 664 P.2d 455,
459 (Utah 1983). However, “this general principle has
its limits.... If a contract is unconscionable, in whole
or in part, the court may, on equitable grounds, refuse
to enforce the unconscionable provisions, or it may
construe the contract to avoid an unconscionable result.”
Id. Unconscionability, while defying precise definition, “
‘has generally been recognized to include an absence of
meaningful choice on the part of one of the parties together
with contract terms which are unreasonably favorable to the
other party.’ ” Resource Management Co., 706 P.2d at 1043
(quoting Williams v. Walker–Thomas Furniture Co., 350
F.2d 445, 449 (D.C.Cir.1965)).


[10]  In determining whether a contract is
unconscionable, we use a two-pronged analysis. See
Sosa v. Paulos, 924 P.2d 357, 360 (Utah 1996). The
first prong—substantive unconscionability—focuses on
the agreement's contents. The second prong—procedural
unconscionability—focuses on the formation of the
agreement. See id. Our consideration of whether a
contract provision is unconscionable is made “in light
of the twofold purpose of the doctrine, prevention of
oppression and unfair surprise.” Resource Management,
706 P.2d at 1041. We have acknowledged that substantive
unconscionability alone may support a finding of
unconscionability but that procedural unconscionability


without any substantive imbalance will rarely render a
contract unconscionable. See Sosa, 924 P.2d at 361. We
now apply each prong of the unconscionability test to
Ryan's claim.


[11]  [12]  [13]  Substantive unconscionability focuses on
“the contents of an agreement, examining the ‘relative
fairness of the obligations assumed.’ ” Id. (quoting
Resource Management, 706 P.2d at 1043). In determining
substantive unconscionability, we consider whether a
contract's terms are “so one-sided as to oppress or
unfairly surprise an innocent party or whether there
exists an overall imbalance in the obligations and rights
imposed by the bargain ... according to the mores and
business practices of the time and place.” Id. (internal
quotations and citations omitted). Even if a contract term
is unreasonable or more advantageous to one party, the
contract, without more, is not unconscionable—the terms
must be “so one-sided as to oppress ... an innocent party.”
Id.


[14]  We conclude that the acknowledgment form, which
provided that Ryan was an at-will employee, is not
substantively unconscionable. The at-will employment
arrangement gives employers and employees the same
right—the right to terminate the relationship *403  at
any time, for any reason. And while the law places
some limits on an employer's ability to terminate an
at-will relationship, such as public policy, it does not
place similar limitations on employees. Moreover, the fact
that Utah law presumes employment to be at-will in the
absence of contrary agreement is alone enough to support
the conclusion that an at-will term is not substantively
unconscionable. See Anders v. Mobil Chem. Co., 201
Ill.App.3d 1088, 147 Ill.Dec. 779, 559 N.E.2d 1119, 1124
(Ill.App.Ct.1990).


[15]  [16]  [17]  Turning to the procedural
unconscionability prong, we conclude that no
procedural unconscionability was present. Procedural
unconscionability focuses on the negotiation of the
contract and the circumstances of the parties. Sosa,
924 P.2d at 362. Our principle inquiry is whether there
was overreaching by a contracting party occupying an
unfairly superior bargaining position. Cf. id.; American
Food Management, Inc. v. Henson, 105 Ill.App.3d 141, 61
Ill.Dec. 122, 434 N.E.2d 59, 63 (Ill.App.Ct.1982). Factors
bearing on procedural unconscionability include:
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(1) whether each party had
a reasonable opportunity to
understand the terms and conditions
of the agreement; (2) whether there
was a lack of opportunity for
meaningful negotiation; (3) whether
the agreement was printed on a
duplicate or boilerplate form drafted
solely by the party in the strongest
bargaining position; (4) whether
the terms of the agreement were
explained to the weaker party; (5)
whether the aggrieved party had a
meaningful choice or instead felt
compelled to accept the terms of
the agreement; and (6) whether the
stronger party employed deceptive
practices to obscure key contractual
provisions.


Sosa, 924 P.2d at 362 (internal citations omitted). None
of the factors is dispositive; rather, we consider all the
circumstances in light of the doctrine's purpose to prevent
oppression and unfair surprise.


[18]  As to the first and fourth factors, we conclude that
Ryan had a reasonable opportunity to understand the
terms of the acknowledgment form and accompanying
handbook and that Dan's explained the terms to Ryan.
Ryan acknowledged that he read the handbook and had
questions regarding the at-will clauses after reading it.
Specifically, Ryan had concerns about the handbook's
statement: “Your employment at Dan's is at will and may
be terminated without cause or prior notice by either you
or Dan's.” He spoke to his supervisor, Melissa Hong,
about his concerns. Ryan and Hong discussed the policy,
and although Ryan told Hong he could not believe that
that was Dan's policy, he also acknowledged that he
understood it.


[19]  Likewise, as to the sixth factor, Dan's did not use
deceptive practices to obscure the at-will provision. To
the contrary, the acknowledgment form clearly indicates
Dan's position regarding its at-will policy, and the
handbook reiterates that policy. The handbook's first page
states, “You are an ‘at-will’ employee.” On page 19, the
handbook reiterates that “your employment at Dan's is
‘at-will’ and may be terminated without cause or prior
notice by either you or Dan's.” Dan's did not attempt to


hide or obscure the at-will language. Instead, they clearly
and openly stated the at-will policy.


[20]  Under the fifth factor, we conclude that Ryan had
a meaningful choice in deciding whether to accept the
terms of the agreement. We distinguish Ryan's situation
from that in Sosa, 924 P.2d at 364, where we invalidated
a medical arbitration agreement on unconscionability
grounds. In that case, Sosa received an arbitration
agreement along with two consent forms less than an
hour before she underwent knee surgery. She was already
dressed in surgical clothing when someone from her
surgeon's office gave her the three documents, one of
which was the arbitration form, and asked her to sign
them. Neither her surgeon nor any of his staff ever
discussed the arbitration agreement with Sosa. At the time
she received the forms, Sosa was nervous and anxious and
also felt rushed to sign the documents. We concluded that
Sosa was in a vulnerable position when she signed the
arbitration agreement and found it both procedurally and
substantively unconscionable.


*404  In contrast, the undisputed facts of this case
show that Dan's gave Ryan an opportunity to review
the handbook and ask questions, both of which Ryan
did. Ryan concedes that he understood the at-will term.
However, Ryan argues that Dan's coerced him into
signing the acknowledgment form by refusing to give
him his paycheck until he did so. Even if true, this
did not eviscerate Ryan's choice whether to accept the
terms of the acknowledgment. Ryan could have refused
to sign the acknowledgment and thereafter obtained his


paycheck. 2  Alternatively, Ryan could have signed the
acknowledgment form, received his paycheck, quit Dan's,
and sought employment elsewhere, as the at-will term
permitted him to do. Although Ryan may have wanted
to work at Dan's, he was free to seek employment
with another pharmacy that did not maintain at-will
employment.


[21]  As to the second and third factors, we recognize
that the acknowledgment form was printed on a duplicate
form drafted solely by Dan's and that Ryan did not have
an opportunity to negotiate the at-will term. However,
these factors alone do not render the acknowledgment
unconscionable. Almost all employment contracts are
drafted by the employer. See Sablosky v. Edward S.
Gordon Co., 73 N.Y.2d 133, 538 N.Y.S.2d 513, 535
N.E.2d 643, 646 (N.Y.Ct.App.1989). Likewise, standard
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forms, such as Dan's acknowledgment, are common for
employment contracts.


[22]  All the factors taken together indicate that the
acknowledgment form did not oppress or unfairly
surprise Ryan and, therefore, was not procedurally
unconscionable. Because the acknowledgment form is not
unconscionable, Ryan's receipt of it revoked any express
or implied conditions contradictory to the handbook,
such as a condition altering Ryan's at-will status.


[23]  Although we conclude that Ryan was an at-
will employee, we must still determine whether Dan's
discharged him in violation of public policy. Ryan claims
that Dan's violated a clear and substantial public policy by
terminating him for questioning the validity of customers'
prescriptions as required and allowed by federal law. Utah
law has recognized that a public policy limitation applies
to all employment arrangements. See Fox, 931 P.2d at 860;
Heslop v. Bank of Utah, 839 P.2d 828, 836 (Utah 1992);
Peterson v. Browning, 832 P.2d 1280, 1281 (Utah 1992).
That is, all employers have a duty not to terminate any
employee, “whether the employee is at-will or protected by
an express or implied employment contract,” in violation
of a clear and substantial public policy. Retherford v. AT
& T Communications, 844 P.2d 949, 960 (Utah 1992). If an
employer breaches that duty, an employee has a tort cause
of action against the employer. See Retherford, 844 P.2d
at 959–60; see also Fox, 931 P.2d at 860.


[24]  [25]  [26]  To make out a prima facie case of


wrongful discharge 3  , an employee must show (i) that his
employer terminated him; (ii) that a clear and substantial
public policy existed; (iii) that the employee's conduct


brought the policy into play; 4  and (iv) that the discharge
and the conduct bringing the policy into play are causally
connected. Cf. Heslop, 839 P.2d at 837; Wilmot v. Kaiser
Alum. & Chem. Corp., 118 Wash.2d 46, 821 P.2d 18, 28–
29 (1991); Henry H. Perritt, Jr., The Future of Wrongful
Dismissal Claims: Where Does Employer Self Interest Lie?,
58 U. Cinn. L.Rev. 397, 398–99 (1989). As to subpart (iv),
the employee initially need show only that the conduct
bringing the public policy into play “was a cause of
the firing.”  *405  See Wilmot, 821 P.2d at 29. If the
employee establishes a prima facie case, the employer must
then articulate a legitimate reason for the discharge. See


id. 5  When faced with evidence of a legitimate reason for
termination, the employee must prove that engaging in


the protected conduct was a “substantial factor” in the
employer's motivation to discharge the employee. See id.
at 30. We address each element in turn.


[27]  We can summarily dispose of the first element
because it is undisputed that Dan's discharged Ryan.
We next address the second factor: whether a clear and
substantial public policy existed. We have recognized the
importance of keeping the scope of the public policy
exception narrow to avoid unreasonably eliminating
employer discretion in discharging employees. This court
“will narrowly construe the public policies” which might
be used to support a public policy claim. Peterson, 832
P.2d at 1282. We have stated that “the public policy
exception applies in this state when the statutory language
expressing the public conscience is clear and when the
affected interests of society are substantial.” Id. We
reiterate today that only clear and substantial public
policies will support a claim of wrongful discharge in
violation of public policy.


A public policy is “clear” only if plainly defined
by legislative enactments, constitutional standards, or
judicial decisions. See Hodges v. Gibson Prods. Co., 811
P.2d 151, 165–66 (Utah 1991). In an early public policy
case, then Associate Chief Justice Howe emphasized:


“The public policy exception is
narrow enough in its scope and
application to be no threat to
employers who operate within the
mandates of the law and clearly
established public policy as set out
in the duly adopted laws. Such
employers will never be troubled by
the public policy exception because
their operations and practices will
not violate public policy.”


Peterson, 832 P.2d at 1285–86 (Howe, A.C.J., concurring)
(quoting Boyle v. Vista Eyewear, Inc., 700 S.W.2d 859, 878
(Mo.Ct.App.1985)).


In addition, to support a public policy claim, it is necessary
that the policy further substantial public, as opposed to
private, interests. See Berube v. Fashion Centre, Ltd., 771
P.2d 1033, 1042–43 (Utah 1989). As this court previously
stated:
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First, one must ask whether the
policy in question is one of
overarching importance to the
public, as opposed to the parties
only. Second, one must inquire
whether the public interest is so
strong and the policy so clear
and weighty that we should place
the policy beyond the reach of
contract, thereby constituting a bar
to discharge that parties cannot
modify, even when freely willing and
of equal bargaining power.


Id. This notion of “public policy” is far narrower than
what may typically be characterized as “public policy.”
Cf. Black's Law Dictionary 1231 (6th ed.1990) (defining
“public policy” as “[c]ommunity common sense and
common conscience” and “general and well-settled public
opinion relating to [people's] plain, palpable duty to
[others]”). Further, as the California Supreme Court has
stated in a case upon which this court has relied,


Even where ... a statutory
touchstone has been asserted,
we must still inquire whether
the discharge is against public
policy and affects a duty which
inures to the benefit of the
public at large rather than to a
particular employer or employee.
For example, many statutes simply
regulate conduct between private
individuals, or impose requirements
whose fulfillment does not implicate
fundamental public policy concerns.


Foley v. Interactive Data Corp., 47 Cal.3d 654, 254
Cal.Rptr. 211, 765 P.2d 373, 379 (Cal.1988); see also Fox,
931 P.2d at 861–62. Courts may determine whether the
policy at issue is “substantial” by “examin[ing] the *406
strength of the policy as well as the extent to which it
affects the public as a whole” and by determining whether
we would allow an employer and an employee to nullify
the policy by express agreement. Retherford, 844 P.2d at
966 n. 9.


[28]  For example, in Fox, we concluded that the
employer, MCI, did not violate a substantial public


policy when it terminated its employee, Fox, for reporting
potential criminal conduct, not substantially affecting the
public interest, of other MCI employees to MCI. See
Fox, 931 P.2d at 861–62. Recognizing that any duty an
employee may have to inform his employer of conduct
that directly affects the employer's business generally
serves primarily the private interests of the employer, we
determined that MCI and Fox could have agreed that Fox
had no duty to disclose information about the conduct in
question. “In sum, even though an employee may have
a duty to report information concerning the employer's
business to the employer, retaliatory termination for the
reporting of possible criminal conduct by co-workers to
the employer does not give rise to a violation of the clear
and substantial public policy of enforcing the criminal
law.” Id. at 861.


In this case, Ryan argues that he was following a clear and
substantial public policy set out by 21 C.F.R. § 1306.04
and 21 U.S.C. § 801. Section 1306.04 provides in pertinent
part:


A prescription for a controlled
substance to be effective must
be issued for a legitimate
medical purpose by an individual
practitioner acting in the usual
course of his professional practice.
The responsibility for the proper
prescribing and dispensing of
controlled substances is on the
prescribing practitioner, but a
corresponding responsibility rests
with the pharmacist who fills the
prescription. An order purporting
to be a prescription issued not in
the usual course of professional
treatment or in legitimate and
authorized research is not a
prescription within the meaning and
intent of section 309 of the Act
(21 U.S.C. 829) and the person
knowingly filling such a purported
prescription, as well as the person
issuing it, shall be subject to the
penalties provided for violations of
the provisions of law relating to
controlled substances.
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21 C.F.R. § 1306.04(a) (emphasis added). Ryan argues
that this section “clearly requires him to check on
prescriptions that he believes are unusual under the broad
definition of ‘usual course’ ” and that “it is the policy
of the state of Utah to require licensed pharmacists to
check on the validity of prescriptions to determine if those
prescriptions are not in the ordinary course of treatment.”
We disagree.


[29]  [30]  Section 1306.04 does contain a clear and
substantial public policy, but it is a narrow one, one
which only prohibits pharmacists from knowingly filling
an improper prescription. Violation of section 1306.04
“require[s] a wilful violation.” Ohio v. Poleyeff, 1993
Ohio App. Lexis 2483, *4, 1993 WL 158258, at *1 (Ohio
Ct.App.1993). Section 1306.04 does not mandate or even
authorize a pharmacist to question every prescription
or to conduct an investigation to determine whether an
otherwise facially valid prescription has been issued other
than in the “usual course” of the doctor's practice. But
when faced with a prescription that is irregular on its
face—“no date, no physician signature, an obviously
toxic dose”—section 1306.04 requires further inquiry.
Kampe v. Howard Stark Prof. Pharmacy, Inc., 841 S.W.2d
223, 226 (Mo.Ct.App.1992). However, after inquiring
and obtaining the necessary information, a pharmacist
cannot use section 1306.04 as a basis to refuse to fill a
prescription. Therefore, section 1306.04 does not set forth
the public policy Ryan suggests—it does not establish a
policy requiring pharmacists to verify prescriptions.


[31]  Ryan also alleges that 21 U.S.C. § 801 contains
a clear and substantial public policy that required or
allowed his conduct. Ryan argues that this section
indicates that: “Clearly, the public policy to be protected
is the protection of the public from illegal distribution of
controlled substances.” Ryan misconstrues the clear and


substantial public policy contained in section 801. 6


*407  Section 801 introduces the federal Drug Abuse
Prevention and Control Act (“DAPCA”). See 21 U.S.C.
§§ 801 to 966. It provides:


The Congress makes the following findings and
declarations:


(1) Many of the drugs included within this title have a
useful and legitimate medical purpose and are necessary


to maintain the health and general welfare of the
American people.


(2) The illegal importation, manufacture, distribution,
and possession and improper use of controlled substances
have a substantial and detrimental effect on the health and
general welfare of the American people.


(3) A major portion of the traffic in controlled
substances flows through interstate and foreign
commerce. Incidents of the traffic which are not an
integral part of the interstate or foreign flow, such
as manufacture, local distribution, and possession,
nonetheless have a substantial and direct effect upon
interstate commerce because—


(A) after manufacture, many controlled substances
are transported in interstate commerce,


(B) controlled substances distributed locally usually
have been transported in interstate commerce
immediately before their distribution, and


(C) controlled substances possessed commonly flow
through interstate commerce immediately prior to
such possession.


(4) Local distribution and possession of controlled
substances contribute to swelling the interstate traffic in
such substances.


(5) Controlled substances manufactured and
distributed intrastate cannot be differentiated from
controlled substances manufactured and distributed
interstate. Thus, it is not feasible to distinguish,
in terms of controls, between controlled substances
manufactured and distributed interstate and controlled
substances manufactured and distributed intrastate.


(6) Federal control of the intrastate incidents of the
traffic in controlled substances is essential to the
effective control of the interstate incidents of such
traffic.


(7) The United States is a party to the Single Convention
on Narcotic Drugs, 1961, and other international
conventions designed to establish effective control
over international and domestic traffic in controlled
substances.


21 U.S.C. § 801 (emphasis added).
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Section 801 announces a general public policy against
the manufacture, importation, and distribution of drugs,
some of which have legitimate medical uses if properly
prescribed. However, this general policy is not the
type of clear and substantial policy that will support
Ryan's wrongful discharge claim. Section 801 is merely
a prefatory section to DAPCA, which, as a whole,
establishes regulations governing controlled substances
and outlines criminal penalties for engaging in prohibited
acts involving drugs. Congress passed other sections
to establish specific legal requirements relating to the
manufacture and dispensing of drugs. For example, 21
C.F.R. § 1306.04, relied on by Ryan, was passed under the
authority of sections 821, 829, and 871 of title 21 of the
United States Code. Having concluded that the specific
section relating to pharmacists does not contain a clear
and substantial policy prohibiting Dan's from terminating
Ryan for generally questioning prescriptions, we easily
conclude that section 801's general statement of intent
lacks such a policy.


*408  [32]  Nonetheless, we have previously recognized
that there is a clear and substantial public policy in
encouraging the reporting of criminal conduct to the
public authorities: “The public policies embedded in the
criminal laws have long been deemed of such importance
that the law also encourages persons to report criminal
activity to public authorities.” Fox, 931 P.2d at 861.
DAPCA is part of the criminal law—it outlines specific
criminal violations and penalties related to illegal drugs.
Thus, if an individual reported activity criminalized by
DAPCA to the public authorities, that individual would
be acting in accordance with a clear and substantial public
policy.


The foregoing brings us to the third element of the
cause of action: whether Ryan's conduct implicated either
section 1306.04's prohibition against knowingly filling
an improper prescription or the general public policy
encouraging citizens to report violations of criminal
law. In our previous cases, we have already outlined
certain conduct that typically brings into play a clear and
substantial public policy: (i) refusing to commit an illegal
or wrongful act, such as refusing to violate the antitrust
laws, see Peterson, 832 P.2d at 1281 (citing Tameny
v. Atlantic Richfield Co., 27 Cal.3d 167, 164 Cal.Rptr.
839, 610 P.2d 1330 (Cal.1980)); (ii) performing a public
obligation, see id., such as accepting jury duty, see Nees
v. Hocks, 272 Or. 210, 536 P.2d 512 (1975); (iii) exercising


a legal right or privilege, see Peterson, 832 P.2d at 1281,
such as filing a workers' compensation claim, see Lally
v. Copygraphics, 85 N.J. 668, 428 A.2d 1317 (1981); or
(iv) reporting to a public authority criminal activity of the
employer, see Fox, 931 P.2d at 861.


As evidenced by our public policy cases, determining
what employee conduct implicates or furthers a clear and


substantial public policy is a still-developing inquiry. 7


Although we have established certain conduct that will
almost always implicate a clear and substantial public
policy, such as an employee's refusing to violate the law,
there are other situations that we will have to address as
they come before us—Ryan's case is one such case.


*409  Ryan alleges that Dan's fired him for questioning
prescriptions. However, we cannot determine from Ryan's
allegation whether he is arguing that Dan's fired him for
questioning prescriptions that section 1306.04 required
him to question or for questioning prescriptions outside
section 1306.04's narrow duty. Given our discussion
of sections 1306.04 and 801, Dan's violated a clear
and substantial public policy only if it fired Ryan for
questioning prescriptions that section 1306.04 would
require him to question or for reporting criminal activity
to the public authorities. The undisputed facts show that
Ryan questioned prescriptions. The facts also show that
in some instances Ryan notified authorities of suspected


fraudulent prescriptions. 8  Thus, there are three possible
types of conduct involved: (i) Ryan's questioning of
prescriptions that section 1306.04 did not require him
to question, (ii) his questioning of prescriptions that
section 1306.04 required him to question, and (iii) his
contacting the public authorities of suspected criminal
conduct independent of his questioning of prescriptions.


Ryan did not bring a clear and substantial public policy
into play by questioning prescriptions falling outside
section 1306.04's requirements. Ryan's questioning
fulfilled a personal objective, not a public policy objective.
However, whenever Ryan questioned prescriptions
section 1306.04 required him to question, he furthered a
clear and substantial public policy. Moreover, whenever
Ryan reported suspected criminal activity to the police, he
brought into play a clear and substantial public policy.


Having found that some of Ryan's conduct did bring into
play a clear and substantial public policy, we next examine
whether he has made out the fourth element of the prima
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facie case—causation. Under the framework articulated
earlier, Ryan must first show by a preponderance of the
evidence that the policy-related conduct was a cause of
his discharge. That is, Ryan must show that either his
contacting public authorities or fulfilling section 1306.04'
s narrow duty was a cause of his termination. If Ryan
makes this showing, Dan's must offer a legitimate reason
for discharging him. If Dan's can offer a legitimate
reason, Ryan must then prove, by a preponderance
of the evidence, that his engaging in the policy-related
conduct was a substantial factor in Dan's motivation to
terminate Ryan. We first apply these elements to Ryan's
contacting public authorities and then to his questioning
prescriptions.


Ryan has not even shown that his contacting the public
authorities was a cause of his termination. Although the
record established that Ryan, in fact, contacted the police,
it shows no evidence that his termination had anything to
do with his contacting any public authority.


On the other hand, the record does establish that
Ryan's questioning of prescriptions as required by section
1306.04 could have been a cause of his termination. The
employee separation report Dan's completed indicates
Ryan's questioning could have been a cause in Dan's
motivation for terminating him. The report stated in part:


On several occasions Jim has
questioned regular customers
doctors decisions on medication—
specifically painkillers (Jim has a
genuine concern about prescription
drug abuse and on several occasions
has caught forged prescriptions.)
He, however, has also angered
several customers by questioning
their prescriptions or telling them we
were out of stock to avoid filling the
script.


[33]  Even if Ryan could show that the policy-related
conduct was a cause of the termination, Dan's has
already articulated a legitimate reason for termination.
Dan's has produced relevant and admissible evidence
showing that it terminated Ryan because of his history
of customer complaints and repeated warnings to him
about improving his treatment of customers. Accordingly,
Ryan must prove by a preponderance of the evidence


that the policy-related conduct was a substantial factor
in his termination. Determining whether an employee's
engaging in protected conduct was a substantial *410
factor in motivating an employer to discharge the
employee is an inquiry that defies precise definition.
However, we need not attempt to articulate today a
standard to use in this determination because the facts
in this case, as a matter of law, could not support the
conclusion that Ryan's engaging in protected conduct was
a substantial factor in Dan's deciding to terminate him.


The undisputed facts show that Ryan had a history of


customer complaints. 9  Ryan questioned prescriptions
throughout his tenure with Dan's. Only after continued
complaints about Ryan's treatment of customers did
Dan's discharge him. We believe that it is appropriate
to consider “the reasonableness of the manner in
which the employee reported, or attempted to remedy,
the alleged misconduct,” Dicomes v. Washington, 113
Wash.2d 612, 782 P.2d 1002, 1007 (1989), or to
fulfill a legal requirement. Here, the way Ryan treated
customers, the way he handled his questioning of
customers' prescriptions, and his tactics in refusing to fill
prescriptions, i.e., lying to customers, were the reasons
Dan's terminated Ryan.


Specifically, the employee separation report cites three
instances where Ryan angered customers. In one instance,
Ryan questioned a customer's prescription, but in the
employee separation report, Ray Carter, Dan's store
manager, wrote that he “felt that Jim had no reason
to question the script.” Ryan has failed to dispute the
fact that he had no reason to question the customer's
prescription. The employee separation report also states
that Ryan told a customer that Dan's was out of
a particular medication when in fact it was not and
told another customer that Dan's policy prohibited
veterinarians from phoning in prescriptions when Dan's
policy in fact allows this. In sum, as a matter of law, Ryan
cannot show by a preponderance of the evidence that his
questioning prescriptions as required by section 1306.04
was a substantial factor in Dan's motivation to terminate
him.


In conclusion, we uphold the trial court's ruling that Ryan
was not covered by an express or implied employment
contract. We also conclude that the acknowledgment form
was not unconscionable. Finally, we agree with the trial
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court that Dan's did not terminate Ryan in violation of
public policy.


HOWE, C.J., and RUSSON, J., concur in Justice
ZIMMERMAN's opinion.


STEWART, J., concurs in the result.


DURHAM, Associate Chief Justice, concurring in the
result:
I join the majority opinion and its result as to the
issues of Ryan's at-will status and of unconscionability.
Most of the majority's analysis of the public policy
question, however, I deem unnecessary and beyond
the scope of the questions raised by these facts. The
undisputed facts show that Ryan was terminated for
rudeness and poor treatment of customers, not for his
efforts to verify prescriptions or communications with law
enforcement. The majority opinion expends considerable


analysis, however, to conclude that the U.S. Code “does
not contain a clear and substantial policy prohibiting
Dan's from terminating Ryan for generally questioning
prescriptions.” The analysis and the conclusion are
superfluous, since there was simply no evidence Ryan
was fired for questioning prescriptions, or for reporting
suspected criminal conduct, a conclusion the majority
opinion itself finally reaches (“Ryan has not even shown
that his contacting the public authorities was a cause of
his termination,”; “the facts in this case, as a matter of
law, *411  could not support the conclusion that Ryan's
engaging in protected conduct was a substantial factor in
Dan's deciding to terminate him”). In light of those facts,
I deem it unnecessary and probably unwise to engage in
extensive analysis about the public policy question. I do,
however, concur in the result.


All Citations


972 P.2d 395, 136 Lab.Cas. P 58,458, 14 IER Cases 512,
350 Utah Adv. Rep. 3


Footnotes
1 Here, we only analyze whether Dan's terminated Ryan in violation of an express or implied contract. As we discuss later,


Dan's, like all employers, cannot terminate an employee in violation of public policy.


2 If Dan's had refused to give Ryan his paycheck after he declined to sign the form, Ryan could have taken legal action. See
Utah Code Ann. §§ 34–28–3, 34–27–1 (allowing employee to recover attorney fees in addition to amount of wages due).


3 We here recast the standard applied in our previous cases to make analytical clarity and procedural regularity more
easily achievable by bench and bar. In so doing, we do not change the substantive law regarding discharges in violation
of public policy.


4 Another way to characterize the operation of subpart (iii) is to determine whether “dismissing employees under
circumstances like those involved in the plaintiff's dismissal would jeopardize the public policy.” Henry H. Perritt, Jr., The
Future of Wrongful Dismissal Claims: Where Does Employer Self Interest Lie?, 58 U. Cinn. L.Rev. 397, 399 (1989).


5 An employer merely carries a burden of production, requiring it only to produce admissible evidence of another reason for
termination. See Wilmot, 821 P.2d at 29 (holding that “employer must produce relevant admissible evidence of another
motivation, but need not do so by the preponderance of evidence necessary to sustain the burden of persuasion,” because
employer does not have that burden; employee always bears the burden of persuasion).


6 In her concurring opinion, Justice Durham disagrees with our discussion of section 801 because, as she states, “there
was simply no evidence Ryan was fired for questioning prescriptions.” However, the undisputed facts show that the report
written and provided to Ryan upon termination stated that: “On several occasions Jim has questioned regular customers
doctors decisions on medication.... He ... has also angered several customers by questioning their prescriptions or telling
them we were out of stock to avoid filling the script.”


This case is before us as an appeal from summary judgment entered against Ryan. Given the standard of review
applicable to summary judgment, we must address Ryan's allegation that Dan's terminated him for questioning
prescriptions in violation of 21 C.F.R. § 1306.04 and 21 U.S.C. § 801. Before we can decide whether Dan's did terminate
him in violation of section 801, we must determine whether that section contains a clear and substantial public policy.


7 In Fox v. MCI Communications Corp., 931 P.2d 857 (Utah 1997), we held that an employer does not wrongfully discharge
an employee where there is no clear and substantial public policy and only internal reporting. In Fox, MCI terminated
Fox after she repeatedly told MCI management that other MCI employees were “making customer accounts appear new
on corporate records so that they could meet sales quotas and earn higher commissions,” conduct that, she believed,
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constituted computer-assisted fraud prohibited by the Utah Code. We concluded that the policy involved in that case
was not clear and substantial because it lacked a “ ‘distinctly “public” interest.’ ” Id. at 862 (quoting Foley v. Interactive
Data Corp., 47 Cal.3d 654, 254 Cal.Rptr. 211, 765 P.2d 373, 380 n. 12 (Cal.1988) (en banc)). Instead, the policy against
internally misrepresenting accounts served the private interest of MCI. Thus, Fox suggests that internal reporting does
not implicate a clear and substantial public policy.


In contrast, we suggested in Heslop v. Bank of Utah, 839 P.2d 828 (Utah 1992), that where there is a clear and
substantial public policy affected by the employer's conduct, internal reporting alone may support a wrongful discharge
claim. See Heslop, 839 P.2d at 838. In that case, Heslop knew that the bank for which he worked violated the Utah
Financial Institutions Act. Heslop approached various bank officials and its board of directors on numerous occasions
to voice his insistence that the bank comply with the Act, but Heslop never informed public authorities of the violations.
Eventually, another bank employee did inform federal and state bank regulators of the violations. As a result of this
disclosure, the Utah Attorney General began investigating the bank for potential criminal wrongdoing. In connection
with this investigation, the Attorney General requested to meet with Heslop to ascertain information about the bank;
it was only in complying with this request that Heslop communicated with public officials about the bank's potential
criminal activity. Bank management became very angry when they learned that Heslop spoke to the Attorney General.
Eventually, the bank discharged Heslop.
In reversing the dismissal of Heslop's public policy claim, we stated:


We do not agree that plaintiff cannot meet a public policy requirement simply because he did not report the violation
to the Attorney General or the Commissioner. Plaintiff pursued all internal methods for resolving the problem; he
need not have gone outside the bank to try to correct the policy violation. Further, plaintiff presented evidence
that he did speak to investigators in the Attorney General's office and that top management of the Bank became
very angry when he did so.


Id. Although Heslop suggests that any internal reporting will support a wrongful discharge claim, we emphasize that
only internal reporting that furthers a clear and substantial public policy will satisfy the third element of a wrongful
discharge claim.


8 A letter from a Sandy City detective explains that in one instance Ryan called the prescribing physician to verify a
suspicious prescription. When Ryan learned the prescription was in fact altered, he called the police, who arrested the
customer.


9 Dan's articulated its reasons for terminating Ryan in the employee separation report. The report states in pertinent part:
Over the last year and nine months—Jim has had several incidents with customers—some customers complained
simply that he was ornery, gruff, or even rude to them. We attempted (Scott Buchanan, Ray Carter, Melissa Hong)
several times to help Jim with this problem. He tried to improve but continued to have problems with this from time
to time. Some of our customers quit shopping with us specifically because of Jim's “attitude.”
On several occasions Jim has questioned regular customers doctors decisions on medication—specifically
painkillers (Jim has a genuine concern about prescription drug abuse and on several occasions has caught forged
prescriptions.) He, however, has also angered several customers by questioning their prescriptions or telling them
we were out of stock to avoid filling the script.


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Distributor sued supplier on claims, inter alia,
of intentional and negligent misrepresentation and
promissory estoppel. Summary judgment for supplier on
those claims was granted by the United States District
Court for the Eastern District of Wisconsin, Patricia J.
Gorence, Magistrate Judge, and distributor appealed. The
Court of Appeals, Posner, Chief Judge, held that: (1)
there was no evidence of actionable misrepresentation
by supplier to distributor, and (2) distributor could not
maintain promissory estoppel action against supplier
for breach of warranty that supplier had thoroughly
researched the program at issue.


Affirmed.
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Before POSNER, Chief Judge, and BAUER and
MANION, Circuit Judges.


Opinion


POSNER, Chief Judge.


A disappointed plaintiff, All–Tech Telecom, appeals from
the district court's grant of summary judgment to the
defendant, Amway, on All–Tech's claims of intentional
and negligent misrepresentation and promissory estoppel.
All–Tech was allowed to get to the jury on claims of breach
of warranty, and the jury found a breach but awarded no
damages. There is no challenge to the jury's verdict, only to
the grant of summary judgment on the other claims. The
basis of federal jurisdiction is diversity of citizenship, and
the parties agree that the substantive issues are governed
by Wisconsin law.


In 1987, Amway had offered distributors a new product
(really a product plus a service), the “TeleCharge” phone.
The phone was intended for the use of customers of
hotels and restaurants. The customer would use a credit
card or telephone calling card to pay for a long-distance
call. The hotel or restaurant, along with the distributor,
Amway, and the long-distance phone companies involved
in the calls, would divide the line charges. Beginning in
1988, All–Tech, which was created for the very purpose
of being an Amway distributor of TeleCharge phones and
the associated telephone service, bought a large number
of the phones. For a variety of reasons beyond All–
Tech's control, including equipment problems, regulatory
impediments to the provision of the TeleCharge program,
and finally the obsolescence of the phones, which caused
Amway to withdraw the product from the market in 1992,
TeleCharge was a flop. All–Tech claims to have been
lured into and kept in this losing venture by a series
of misrepresentations, such as that Amway had done
extensive research before offering the service, that the
service would be the “best” in the nation, that any business
telephone line could be used with the Tele-Charge phone,
that the service had been approved in all 50 states and did
not require the approval of any telephone company, that
each phone could be expected to *865  generate an annual
revenue for the distributor of $750, that the carrier that
Amway had retained to handle the calls and billings for
the TeleCharge phones (International Tele–Charge, Inc.
(ITI)) was the largest company of its kind in the nation,
and that the purchaser of a TeleCharge phone would have
to deal with ITI—the phone could not be reprogrammed
to work with any other carrier.


The district court threw out All–Tech's claims of
misrepresentation on the basis of the “economic loss”
doctrine of the common law. Originally this doctrine was
merely a limitation on who could bring a tort suit for the
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consequences of a personal injury or damage to property:
only the injured person himself, or the owner of the
damaged property himself, and not also persons having
commercial links to the owner, such as employees or
suppliers of a merchant whose store was burned down as a
result of the negligence of a third party, the tort defendant.
Daanen & Janssen, Inc. v. Cedarapids, Inc., 216 Wis.2d
395, 573 N.W.2d 842 (1998); Northridge Co. v. W.R. Grace
& Co., 162 Wis.2d 918, 471 N.W.2d 179, 181–86 (1991);
Sunnyslope Grading, Inc. v. Miller, Bradford & Risberg,
Inc., 148 Wis.2d 910, 437 N.W.2d 213 (1989); Saratoga
Fishing Co. v. J.M. Martinac & Co., 520 U.S. 875, 117
S.Ct. 1783, 138 L.Ed.2d 76 (1997); Miller v. U.S. Steel
Corp., 902 F.2d 573 (7th Cir.1990) (applying Wisconsin
law); Rardin v. T & D Machine Handling, Inc., 890 F.2d
24 (7th Cir.1989); Moorman Mfg. Co. v. National Tank
Co., 91 Ill.2d 69, 61 Ill.Dec. 746, 435 N.E.2d 443 (1982);
Seely v. White Motor Co., 63 Cal.2d 9, 45 Cal.Rptr. 17, 403
P.2d 145 (1965) (Traynor, J.). Since damage to property
and even to person is a real cost and hence “economic,”
the doctrine would be better named the “commercial loss”
doctrine. Miller v. U.S. Steel Corp., supra, 902 F.2d at 574.


One explanation for it is that a tort may have indirect
consequences that are beneficial—in the example just
given, to competitors of the burned-down store—as well
as harmful, and since the tortfeasor is not entitled to
sue for the benefits, neither should he have to pay for
the losses. CSY Liquidating Corp. v. Harris Trust &
Savings Bank, 162 F.3d 929, 933 (7th Cir.1998); Rardin
v. T & D Machine Handling, Inc., supra, 890 F.2d at 29.
Another and less esoteric explanation is the desirability
of confining remedies for contract-type losses to contract
law. Suppliers injured in their pocketbook because of a
fire at the shop of a retailer who buys and distributes their
goods sustain the kind of purely business loss familiarly
encountered in contract law, rather than the physical
harm, whether to person or to property, with which tort
law is centrally concerned. These suppliers can protect
themselves from the loss caused them by the fire by buying
business-loss insurance, by charging a higher price, or by
including in their contract with the retailer a requirement
that he buy a minimum quantity of goods from the
supplier, regardless. The suppliers thus don't need a tort
remedy. Daanen & Janssen, Inc. v. Cedarapids, Inc., supra,
573 N.W.2d at 847–49.


[1]  [2]  This point has implications for commercial
fraud as well as for business losses that are secondary to


physical harms to person or property. Where there are
well-developed contractual remedies, such as the remedies
that the Uniform Commercial Code (in force in all U.S.
states) provides for breach of warranty of the quality,
fitness, or specifications of goods, there is no need to
provide tort remedies for misrepresentation. The tort
remedies would duplicate the contract remedies, adding
unnecessary complexity to the law. Worse, the provision
of these duplicative tort remedies would undermine
contract law. That law has been shaped by a tension
between a policy of making the jury the normal body
for resolving factual disputes and the desire of parties to
contracts to be able to rely on the written word and not be
exposed to the unpredictable reactions of lay factfinders to
witnesses who testify that the contract means something
different from what it says. Many doctrines of contract
law, such as the parol evidence and “four corners”
*866  rules, are designed to limit the scope of jury trial


of contract disputes (another example is the statute of
frauds). Tort law does not have these screens against
the vagaries of the jury. In recognition of this omission,
the “economic loss” doctrine in the form invoked by the
district judge in this case on the authority of a growing
body of case law illustrated by Cooper Power Systems,
Inc. v. Union Carbide Chemicals & Plastics Co., 123 F.3d
675, 682 (7th Cir.1997) (applying Wisconsin law); Badger
Pharmacal, Inc. v. Colgate–Palmolive Co., 1 F.3d 621, 628
(7th Cir.1993) (ditto); Rissler & McMurry Co. v. Sheridan
Area Water Supply Joint Powers Bd., 929 P.2d 1228, 1234–
35 (Wyo.1996); Tomka v. Hoechst Celanese Corp., 528
N.W.2d 103, 107–08 (Iowa 1995), and AKA Distributing
Co. v. Whirlpool Corp., 137 F.3d 1083 (8th Cir.1998),
forbids commercial contracting parties (as distinct from
consumers, and other individuals not engaged in business)
to escalate their contract dispute into a charge of tortious
misrepresentation if they could easily have protected
themselves from the misrepresentation of which they now
complain. The principle is well illustrated by Tatge v.
Chambers & Owen, Inc., 219 Wis.2d 99, 579 N.W.2d 217,
220–21 (1998), a suit by a former employee claiming
that the employer had misrepresented the employment
contract to be terminable only for cause, rather than at
will. The bearing of those representations could be fully
considered in a suit for breach of contract.


The function of the economic-loss doctrine in confining
contract parties to their contractual remedies is
particularly well illustrated by cases involving product
warranties, such as our Cooper Power Systems case. See
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also Neibarger v. Universal Cooperatives, Inc., 439 Mich.
512, 486 N.W.2d 612, 618 (1992). If the seller makes
an oral representation that is important to the buyer,
the latter has only to insist that the seller embody that
representation in a written warranty. The warranty will
protect the buyer, who will have an adequate remedy
under the Uniform Commercial Code if the seller reneges.
To allow him to use tort law in effect to enforce an oral
warranty would unsettle contracts by exposing sellers to
the risk of being held liable by a jury on the basis of
self-interested oral testimony and perhaps made to pay
punitive as well as compensatory damages. This menace
is averted by channeling disputes into warranty (contract)
law, where oral warranties can be expressly disclaimed, or
extinguished by operation of the parol evidence rule. UCC
§§ 2–202, 2–316(1) and comment 2; 1 James J. White &
Robert S. Summers, Uniform Commercial Code, § 12–4 (3d
ed. 1988). It is true that, in principle, the cheapest way to
prevent fraud is to punish the fraudfeasor; but in practice,
owing to the ever-present possibility of legal error, the
really cheapest way in some cases may be to place a burden
of taking precautions on the potential victim. Cf. Alon
Harel, “Efficiency and Fairness in Criminal Law: The
Case for a Criminal Law Principle of Comparative Fault,”
82 Calif. L. Rev. 1181 (1994).


[3]  Some of our cases describe the economic-loss doctrine
in words that might seem to imply the abolition of the
tort of misrepresentation (including deliberate fraud) in all
cases in which the plaintiff and the defendant are business
firms having a preexisting contractual relationship that
had given rise to the fraud or other misrepresentation.
E.g., Midwest Knitting Mills, Inc. v. United States, 950
F.2d 1295, 1300–01 (7th Cir.1991). But it is a disservice
to courts, as well as a common source of erroneous
predictions concerning the scope and direction of the
law, to treat a judicial opinion as if it were a statute,
every clause of which was Law. It is difficult to write a
judicial opinion without making some general statements
by way of background and explanation. But in a system
of case law such statements can be misleading if carelessly
lifted from the case–specific contexts in which they were
originally uttered. That is why courts in assessing the
binding effect of previous *867  decisions distinguish
between the dicta, which are the inessential parts of the
opinion, and the holding.


If commercial fraud is to go completely by the boards,
as a literal reading of some of the economic-loss cases


might suggest, then prospective parties to contracts will
be able to obtain legal protection against fraud only by
insisting that the other party to the contract reduce all
representations to writing, and so there will be additional
contractual negotiations, contracts will be longer, and, in
short, transaction costs will be higher. And the additional
costs will be incurred in the making of every commercial
contract, not just the tiny fraction that end up in litigation.
Granted, there are costs of uncertainty from the possibility
of falsely charging fraud when a contractual relationship
sours, as it did in this case. But the fraud tort comes with
safeguards against false claims, such as the requirement
of pleading fraud with particularity and (in many though
not all jurisdictions) a heightened burden of proof—clear
and convincing evidence versus a bare preponderance
of the evidence, the standard civil burden. Ackerman v.
Northwestern Mutual Life Ins. Co., 172 F.3d 467, 468–71
(7th Cir.1999).


[4]  [5]  But the representations challenged in this case
do not press against the boundaries of the economic-
loss doctrine. For they are in the nature of warranties
(remember that the plaintiff made warranty claims, which
the judge sent to the jury), and we cannot think of a reason
why the fact that the “product” warranted was a hybrid
of a product and a service should affect the application of
the doctrine. A genuine stumbling block to affirming on
its basis, however, is the fact that its application to cases
of intentional misrepresentation is uncertain. Daanen &
Janssen, Inc. v. Cedarapids, Inc., supra, 573 N.W.2d at 851,
ducks the issue, and we haven't a clue as to how Wisconsin
will resolve it. Other jurisdictions have divided over it,
Reeder R. Fox & Patrick J. Loftus, “Riding the Choppy
Waters of East River: Economic Loss Doctrine Ten Years
Later,” 64 Defense Counsel J. 260, 268–70 (1997), and
the balance of the competing considerations is, as we
have suggested, close. We need not choose. Amway has
a solid alternative ground for affirmance: All–Tech failed
to present any evidence of actionable misrepresentation.
Some of the alleged misrepresentations were corrected
before All–Tech bought its first TeleCharge phone, such
as the misrepresentations that the phone could be installed
on any business line and that regulatory approval of the
service had been obtained in all 50 states. The victim of
a misrepresentation about a product who learns the truth
before he buys, but decides to buy the product anyway,
cannot complain about the misrepresentation. First Credit
Corp. v. Behrend, 45 Wis.2d 243, 172 N.W.2d 668, 671–
72 (1969); Foss v. Madison Twentieth Century Theaters,
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Inc., 203 Wis.2d 210, 551 N.W.2d 862, 865–66 (1996).
Whatever he has relied on, it is not that.


[6]  Some of the representations were made not by
Amway but by one of its distributors, at a trade meeting
attended by All–Tech's principals. Amway distributors are
independent contractors, Amway Corp., Inc. v. Director
of Revenue, 794 S.W.2d 666, 670–71 (Mo.1990); Lomax
v. Henry, 119 A.D.2d 638, 501 N.Y.S.2d 84 (1986) (per
curiam), rather than employees whose representations
might bind their employer by force of the doctrine of
respondeat superior. The distributor in question was
describing his own experience in selling TeleCharge
phones, and there is no evidence that he was speaking with
Amway's actual or apparent authority or that Amway
ratified and by ratifying adopted his remarks. In these
circumstances, Amway was not legally responsible for
them. Iowa National Mutual Ins. Co. v. Backens, 51 Wis.2d
26, 186 N.W.2d 196 (1971); Wojciuk v. United States
Rubber Co., 19 Wis.2d 224, 120 N.W.2d 47, 53 (1963);
Bushendorf v. Freightliner Corp., 13 F.3d 1024, 1026 (7th
Cir.1993) (applying Wisconsin law). An agent “cannot
just *868  bootstrap himself into a position where he
can bind his principal.” Chase v. Consolidated Foods
Corp., 744 F.2d 566, 568–69 (7th Cir.1984). It would be
absurd to hold a supplier to every representation made
by distributors or dealers in its products—distributors or
dealers who in the case of some suppliers, such as Amway,
number in the thousands.


[7]  Many of Amway's alleged misrepresentations were
either pure puffing (such as TeleCharge is “the best”)—
which is to say, empty superlatives on which no reasonable
person would rely, State v. American TV & Appliance
of Madison, Inc., 146 Wis.2d 292, 430 N.W.2d 709, 712
(1988); Alropa Corp. v. Flatley, 226 Wis. 561, 277 N.W.
108 (1938); Loula v. Snap–On Tools Corp., 175 Wis.2d
50, 498 N.W.2d 866 (1993); see also UCC § 2–313(2)—
or meaningless sales patter, such as that Amway had
put the same effort into developing this product as it
did with its other products. Amway sells a vast array of
products, and obviously doesn't expend the same absolute
or proportional amount of money on the development of
each one; no one could believe such a thing, as pointed out
in Loula, a case factually similar to ours. “There are some
kinds of talk which no sensible man takes seriously, and
if he does he suffers from his credulity.” Vulcan Metals
Co. v. Simmons Mfg. Co., 248 F. 853, 856 (2d Cir.1918)
(L. Hand, J.). All–Tech doesn't claim to be run by the sort


of naifs who got suckered into raising Chinchillas in the
1950s.


The TeleCharge service was new, and like many new
services it ran into unexpected, and ultimately fatal,
problems. As these problems surfaced, Amway would
notify its distributors, including All–Tech. Despite
a barrage of bad news, All–Tech continued buying
TeleCharge phones. It could not have been relying on the
alleged misrepresentations. All of them had either been
corrected before All–Tech bought the phones or would
not have misled a commercial purchaser. Or were not
material, such as ITI's size—whether or not it was the
largest company of its kind, the kind the parties call
“alternative operator service,” it was not a fly-by-night
outfit incapable of providing the service for which Amway
had contracted with it. Or were hypothetical: “If you
charge the one dollar maximum access fee, with an average
of only three billable long-distance calls a day, five days
per week, 50 weeks per year, you may generate up to
$750 a year from just one phone”—impeccable arithmetic,
given the premises, which Amway did not warrant. Or
were predictions that either were too vague to ground
reasonable reliance or were not falsified. Or were not made
at all, such as the representation that the phone could
not be reprogrammed to work with another operator
service besides ITI. There were, in short, no actionable
misrepresentations.


[8]  [9]  All–Tech's alternative claim is promissory
estoppel. The doctrine of promissory estoppel provides an
alternative basis to consideration for treating a promise as
a contractual undertaking. When applicable, which to say
when the promise is definite enough to induce a reasonable
person to rely, Hoffman v. Red Owl Stores, Inc., 26 Wis.2d
683, 133 N.W.2d 267, 275 (1965); Cosgrove v. Bartolotta,
150 F.3d 729, 733 (7th Cir.1998) (applying Wisconsin
law); State Bank of Standish v. Curry, 442 Mich. 76, 500
N.W.2d 104, 108 (1993) ( “the sine qua non of the theory
of promissory estoppel is that the promise be clear and
definite”); Ruud v. Great Plains Supply, Inc., 526 N.W.2d
369, 372 (Minn.1995); E. Allen Farnsworth, Contracts §
2.19, p. 95 (3d ed.1999), the doctrine makes the promise
enforceable.


[10]  [11]  Promises are usually forward-looking; one
promises to do something, necessarily in the future. The
promise that All–Tech stresses as the basis for its claim
of promissory estoppel—that Amway had thoroughly
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researched the TeleCharge program before offering it to
distributors—is not of that character. It warrants *869
a past or existing condition rather than committing to
some future action and is thus more precisely described
as a warranty than as a promise. UCC § 2–313(1)(a);
Restatement (Second) of Contracts § 2 comment d (1981);
Ewers v. Eisenzopf, 88 Wis.2d 482, 276 N.W.2d 802 (1979);
L.S. Heath & Son, Inc. v. AT & T Information Systems,
Inc., 9 F.3d 561, 570 (7th Cir.1993). But a warranty is a
type of promise—in this case a promise by Amway to pay
for the consequences should the research that went into
the development of TeleCharge not have been thorough
after all. Metropolitan Coal Co. v. Howard, 155 F.2d 780,
784 (2d Cir.1946) (L. Hand, J.) (a warranty “amounts to
a promise to indemnify the promisee for any loss if the
fact warranted proves untrue, for obviously the promisor
cannot control what is already in the past”); Restatement
of Contracts § 2 (1932); cf. Oliver Wendell Holmes, Jr., The
Common Law 298–301 (1881).


[12]  Since a warranty can induce reasonable reliance, its
breach can be the basis for a claim of promissory estoppel.
Vidimos, Inc. v. Laser Lab Ltd., 99 F.3d 217, 222 (7th
Cir.1996); Irvin v. Lowe's of Gainesville, Inc., 165 Ga.App.
828, 302 S.E.2d 734 (1983); Garcia v. Von Micsky, 602
F.2d 51, 54 (2d Cir.1979) (dissenting opinion). But only
in limited circumstances. A promisee cannot be permitted
to use the doctrine to do an end run around the rule
that puffing is not actionable as misrepresentation, or
around the parol evidence rule. Davis v. University of
Montevallo, 638 So.2d 754, 758 (Ala.1994); Big G Corp.
v. Henry, 148 Vt. 589, 536 A.2d 559, 562 (1987); Johnson
v. Curran, 633 P.2d 994, 996–97 (Alaska 1981); Prentice
v. UDC Advisory Services, Inc., 271 Ill.App.3d 505, 207
Ill.Dec. 690, 648 N.E.2d 146, 152–53 (1995) (collecting
cases); Durkee v. Goodyear Tire & Rubber Co., 676 F.Supp.
189, 191–92 (W.D.Wis.1987) (predicting Wisconsin law);
cf. Goldstick v. ICM Realty, 788 F.2d 456, 465–66 (7th
Cir.1986) (statute of frauds); but see Prudential Ins. Co.
v. Clark, 456 F.2d 932, 937 (5th Cir.1972). That rule is as
applicable to a suit on an oral warranty as to a suit on
any other oral promise. The Uniform Commercial Code
is explicit about this. UCC § 2–316(1) and comment 2;
see also Bushendorf v. Freightliner Corp., supra, 13 F.3d


at 1027; Thacker v. Menard, Inc., 105 F.3d 382, 385 (7th
Cir.1997); 1 White & Summers, supra, § 12–4.


[13]  [14]  The objections to All–Tech's claim of
promissory estoppel are related to our earlier point that
the economic-loss doctrine serves to protect contract
doctrines and to prevent the piling on of duplicative
remedies. Promissory estoppel is meant for cases in
which a promise, not being supported by consideration,
would be unenforceable under conventional principles of
contract law. When there is an express contract governing
the relationship out of which the promise emerged, and
no issue of consideration, there is no gap in the remedial
system for promissory estoppel to fill. Spensley Feeds,
Inc. v. Livingston Feed & Lumber, Inc., 128 Wis.2d 279,
381 N.W.2d 601, 607 n. 8 (1985); Frost Construction Co.
v. Lobo, Inc., 951 P.2d 390, 397 (Wyo.1998); Tuomala
v. Regent University, 252 Va. 368, 477 S.E.2d 501, 506
(1996); Gadsby v. Norwalk Furniture Corp., 71 F.3d 1324,
1333 (7th Cir.1995); General Aviation, Inc. v. Cessna
Aircraft Co., 915 F.2d 1038, 1042 (6th Cir.1990); compare
Kramer v. Alpine Valley Resort, Inc., 108 Wis.2d 417, 321
N.W.2d 293 (1982). To allow it to be invoked becomes
in those circumstances gratuitous duplication or, worse,
circumvention of carefully designed rules of contract
law. In our case the parties had a contract covering the
relationship in the course and within the scope of which
the alleged warranty of thorough research was made. This
either was one of the warranties of the contract or it was
not (by virtue of disclaimer, the puffing exemption, or
the parol evidence rule). If it was not (and it was not),
we cannot think of any reason for using the doctrine
of promissory estoppel to resuscitate it. “Promissory
estoppel is *870  not a doctrine designed to give a party ...
a second bite at the apple in the event it fails to prove a
breach of contract.” Walker v. KFC Corp., 728 F.2d 1215,
1220 (9th Cir.1984).


AFFIRMED.
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Opinion


ORDER


WALTER J. GEX, III, Senior District Judge.


*1  THIS CAUSE is before the Court on motion [193]
of the Defendant, Ashbritt, Inc. [Ashbritt], to dismiss
[193] portions of the complaint pursuant to Federal Rule
of Civil Procedure 12(b)(6); and the joinder [194] by
Federal Insurance Company [Federal] Ashbritt's motion
to dismiss.


Ashbritt subcontracted with Garrett Construction, Inc.,
[Garrett], to perform debris removal following Hurricane
Katrina. (Ct. R., Doc. 190, p. 2.) Part of the contract
between the United States Army Corps of Engineers
and Ashbritt required that Ashbritt furnish a payment
bond to guarantee payment to first and second tier


subcontractors for debris removal work performed. (Id.)
Ashbritt obtained this bond from Federal. (Id.)


Garrett and Ashbritt entered the subcontract on October
10, 2005. (Ct. R., Doc. 180–2, p. 2.) The terms of
that agreement provide that it be governed by the
laws of the State of Florida. (Ct. R., Doc. 180–2, p.
14.) To summarize the claims advanced by Garrett,
Ashbritt allegedly “negligently misrepresented that small
Mississippi companies” when Randall Perkins, president
of Ashbritt, told applicants that small Mississippi
businesses and minority contractors would receive first
priority in debris removal jobs as these jobs materialized.
(Ct. R., Doc. 190, pp. 2–3.) In addition, Garrett contends,
among other things, that Ashbritt acted in bad faith in
failing to pay retainage by the 91st day following the
last day that work was performed; the alleged contract
breaches were willful and wanton amounting to tortious
conduct for which Garrett can recover punitive damages;
and that Federal is jointly and severally liable with
Ashbritt for the contract breaches. (Id., p. 4.) Garrett sued
Ashbritt and Federal seeking damages for alleged breach
of contract, tortious breach of contract; breach of duty of
good faith and fair dealing; negligent misrepresentation;
fraudulent and negligent inducement; loss of profits; and
punitive damages. (Ct. R., Doc. 190, p. 4.)


Ashbritt claims that Florida law controls the dispute
between the parties, and under Florida law, certain claims
advanced by Garrett are precluded as a matter of law.
(Ct. R., Doc. 193, p. 6.) The allegations of the Amended
Complaint amount to claims of a contract breach between
Garrett and Defendants, according to Ashbritt. (Ct. R.,
Doc. 180, p. 1.) Because Florida law controls the contract,
Ashbritt maintains that any tort claim advanced by
Garrett, including its claim for punitive damages, must fail
as a matter of law. (Id.) Florida's economic loss doctrine
prevents Garrett from bringing a cause of action for fraud
in the inducement or negligent misrepresentation where
the allegations of such action are intertwined with the
subject matter and performance of the contract itself. (Ct.
R., Doc. 193, p. 7.)


Ashbritt contends that the contract encompasses the scope
of the work and does not provide a guarantee of a
particular amount of work. (Id., p. 9.) In addition, any
claim of reliance on alleged pre-contractual promises or
fraud or misrepresentation occurring before the formation
of the parties' contract also fails as a matter of law,
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according to Ashbritt. (Id., pp. 10–11.) Ashbritt further
contends that the parol evidence rule prohibits the
introduction of evidence of a verbal agreement or other
extrinsic evidence which would vary the terms of a valid
written contract. (Id.) Additionally, Ashbritt advances
that all negotiations and conversations which precede the
making of a contract are presumed merged into the final
written contract. (Id., p. 12.)


*2  Ashbritt maintains that punitive damages are not
recoverable in this case either because the claims in this
case are based on an alleged breach of contract, or
because Garrett cannot establish that Ashbritt is guilty of
intentional misconduct or gross negligence. (Id., p. 16.)
The conduct alleged in the complaint—that Ashbritt failed
to pay Garrett the full amount due on the contract and
that Garrett would get first priority in work assignments
—is not the type of outrageous conduct which equates to
criminal manslaughter, thereby giving rise to a claim for
punitive damages. (Id., p. 17.)


The contract in this case provides in part as follows:


This Agreement comprises the entire
agreement between Contractor
and Subcontractor relating to
the Subcontract work covered
hereby and no other agreement,
representations or understanding
concerning the same has been
made and no oral statement,
understandings or agreement shall
affect the terms hereof. Further,
nothing herein shall create any
relationship of agency, employment
contract, obligation or otherwise
between Owner and Subcontractor.


(Ct. R., Doc. 180–2, p. 14, ¶ 18.2)


I. Choice of Law Provision
A court sitting in diversity applies the conflict rules of
the state in which the suit is brought and, therefore,
Mississippi choice of law rules apply to this action. Klaxon
Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487, 496, 61 S.Ct.
1020, 85 L.Ed. 1477 (1941). The terms of the contract
provide as follows:


This Agreement shall be construed
and governed by the laws of the
State of Florida, without giving
effect to any choice or conflict
of law provision or rule. Each of
the parties irrevocably consents to
the non-exclusive jurisdiction of the
courts of the state of Florida located
in Broward County, and of the
United States District Court for
the Southern District of Florida
for the purposes of any suit,
action, or proceeding relating to
or arising out of this Agreement
(a “Related Proceeding”) and
irrevocably waives, to the fullest
extent it may effectively do so,
(I) any objection it may have to
the laying of venue of any related
Proceeding in any such court, and
(ii) the defense of any inconvenient
forum to the maintenance of any
related Proceeding in any such
court.


(Ct. R., Doc. 180–2, p. 14, ¶ 18.4.)


Under Mississippi law, parties to a contract may control
the substantive law applicable to the contract, so long
as that state law bears a reasonable relation to the
transaction. Sorrels Steel Co., v. Great Sw. Corp., 906
F.2d 158, 167–8 (5th Cir.1990). In this case, Florida
is the location of Ashbritt's main office and principal
place of business and the Court finds that this constitutes
a reasonable basis for the selection of Florida law to
apply to the contract. Kiefer v. Harris, 125 F.3d 852
(5th Cir.1997). The Court will uphold the choice of law
provision within the contract and apply Florida law to the
contract.


II. Tort and Punitive Damage Claims
*3  Garrett contends that it is entitled to damages


due to alleged bad faith on the part of Ashbritt by
failing to pay retainage by the 91st day after work was
performed, fraudulent inducement by Ashbritt causing
Garrett to spend large sums of money when Ashbritt
never intended to give Garrett first priority in the work,
negligent misrepresentations that Garrett would receive



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941124504&pubNum=708&originatingDoc=Ic88bba441e0e11dfb08de1b7506ad85b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941124504&pubNum=708&originatingDoc=Ic88bba441e0e11dfb08de1b7506ad85b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941124504&pubNum=708&originatingDoc=Ic88bba441e0e11dfb08de1b7506ad85b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990101864&pubNum=350&originatingDoc=Ic88bba441e0e11dfb08de1b7506ad85b&refType=RP&fi=co_pp_sp_350_167&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_167

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990101864&pubNum=350&originatingDoc=Ic88bba441e0e11dfb08de1b7506ad85b&refType=RP&fi=co_pp_sp_350_167&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_167

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997191647&pubNum=506&originatingDoc=Ic88bba441e0e11dfb08de1b7506ad85b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997191647&pubNum=506&originatingDoc=Ic88bba441e0e11dfb08de1b7506ad85b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Garrett Const., Inc. v. Ashbritt, Inc., Not Reported in F.Supp.2d (2010)


 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 3


first priority, and willful and wanton breach of contract
allowing for a punitive damage claim. (Ct. R., Doc. 190,
p. 4.)


Under the economic loss doctrine, parties in contractual
privity are prohibited from asserting tort claims for
recovery of pure economic damages, with exceptions.
HTP, LTD. v. Lieas Aereas Costaricenses, S.A., 685 So.2d
1238, 1239 (Fla.1996). Claims of fraudulent inducement
and negligent misrepresentation can qualify for this
exception if the claimed fraud is extraneous to the
contract; however, if the fraud relates to the performance
of the contract, the economic loss rule applies and bars
the claim. S & B Investments, LLC v. Motiva Enterprises,
LLC, 2004 WL 3250306 *3 (S.D.Fla.2004).


The allegations of the Amended Complaint contend
that in an October 2005 meeting, Perkins promised
Socrates Garrett, the owner of Garrett, that Ashbritt
would give “first priority” to small Mississippi businesses
and minority contractors. (Ct.R, Doc. 190, p. 2.) Garrett
contends that based on that representation, Garrett made
a substantial investment in equipment and personnel to
perform the contract. (Id.) Garrett contends that Ashbritt
breached its agreement to give Mississippi businesses and
minority contractors “first priority”. (Id., p. 3.) Garrett
claims that it relied to its detriment on the statement and
was fraudulently induced to make a large investment in
equipment and incurred expenses for men and material to
perform the contract. (Id.) Garrett contends that had it
been given first priority, as promised, and given the fact
that it had the capacity to haul 5,000 yards per day, it
would have made substantially more money in fulfilling
the contract than it did. (Id.) Garret claims that it lost
gross profits of $3.5 million dollars. (Id.) Garrett also
contends that Ashbritt did not pay the final 10% retainage
to Garrett which constitutes a material breach of contract.
(Id., p. 4)


Although a fraud in the inducement claim is sometimes
not barred by the economic loss rule, to survive, the
claim must be based on conduct which is separate
and distinct from the conduct constituting the breach
of contract. Hotels of Key Largo, Inc. v. RHI Hotels,
Inc., 694 So.2d 74, 77 (Fla.Dist.Ct.App.1997). Each of
the allegedly fraudulent representations which induced
Garrett to enter the contract are foreclosed by the
contract, which contains a merger clause that explicitly
and unambiguously supercedes all prior verbal and


written agreements. Ben–Yishay v. Mastercraft Devel.,
LLC, 553 F.Supp.2d 1360, 1370 (S.D.Fla.2008).


*4  When the language of a contract is clear and
unambiguous, the intent or meaning of a written
document is determined solely from the language of
the instrument. Reid v. Barry, 93 Fla., 849, 112 So.
846 (1927). The parol evidence rule prohibits a party
to a contract from varying terms of that contract
by alleging that oral agreements were made which
differ from the written terms of the contract. Carlton,
Inc. v. Southland Diversified Co., 381 So.2d 291, 293
(Fla.Dist.Ct.App.1980). In addition, under Florida law,
the doctrine of merger prevents the introduction of
evidence of conversations and negotiations which take
place before the contract is entered into by the parties
and are presumed to be merged in the final terms of a
written contract. Monumental Life Ins. v. Commonwealth
Land Title Ins. Co., 435 So.2d 975 (Fla.Dist.Ct.App.1983).
Unfortunately for Garrett, nothing in its claims for
fraudulent inducement or negligent misrepresentation are
extraneous to the contract and the merger clause restricts
reliance on prior representations. Therefore, the Court
finds that the motion to dismiss these claims should be
granted.


III. Punitive Damage Claim
There must be a showing of some intentional wrong,
insult, abuse or gross negligence which amounts to an
independent tort to justify recovery in a claim for punitive
damages. Furthermore, under Florida law, a plaintiff
must provide the court with an evidentiary basis for
punitive damages before a court may allow a claim for
punitive damages to be included in a plaintiff's complaint.
Cypress Aviation, Inc. v. Bollea, 826 So.2d 1091, 1092
(Fla.Dist.Ct.App.2002); Espirito Santo Bank v. Rego, 990
So.2d 1088, 1091 (Fla.Dist.Ct.App.2007). There is no
evidence in the record to support a claim of punitive
damages in this case, especially in light of the dismissal
of any claims of alleged fraud in connection with the
contract. The Court, therefore, concludes that the motion
to dismiss the punitive damages claim should be granted.
Accordingly, the Court finds that any claim of bad faith,
fraudulent inducement, negligent misrepresentation and
for punitive damages should be dismissed. It is, therefore,


ORDERED AND ADJUDGED that the motion [193]
of Defendant Ashbritt to dismiss portions of Plaintiff's
complaint including its claims for bad faith, fraudulent
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inducement, negligent misrepresentation and punitive
damages, and the joinder [194] thereto of Defendant
Federal, be, and are hereby, granted. It is further,


ORDERED AND ADJUDGED that each party bear its
respective costs associated with these motions.


SO ORDERED AND ADJUDGED.


All Citations


Not Reported in F.Supp.2d, 2010 WL 583921


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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912 P.2d 457
Court of Appeals of Utah.


R.C. TOLMAN, an individual; Eaglebrook
Corporation, a Utah corporation; and Lava


Bluff Water Company, Inc., a Utah corporation,
Plaintiffs, Appellant, and Cross-appellees,


v.
WINCHESTER HILLS WATER COMPANY,


INC., Defendant, Appellee, and Cross-appellant.


No. 930761–CA.
|


Feb. 23, 1996.


Synopsis
Subdivision developer and developer's companies brought
action against subdivision water company for damages for
water company's use of developer's company's one-third
interest in water company's water system. Water company
counterclaimed for return of developer's company's one-
third interest, transfer of water from developer as
result of alleged shortfall at time of his termination of
business relations with other developer, and attorney
fees from developer resulting from water company's
defense of developer's company's claims. After granting
directed verdict against water company on its claim
against developer for water shortfall, the District Court,
Washington County, J. Philip Eves, J., entered judgment
for water company and awarded water company attorney
fees against developer under third-party attorney fees
rule, and imposed constructive trust on developer's
company's title to one-third interest in water system
for benefit of water company. Developer appealed and
water company cross-appealed. The Court of Appeals,
Billings, J., held that: (1) it would refuse to consider
issue, raised by developer for first time on appeal, as to
whether third-party attorney fees rule was inapplicable
because of alleged privity between developer's company
and developer; (2) neither developer nor his company
owed alleged water shortfall to water company; and
(3) trial court reasonably imposed constructive trust on
developer's company's title to one-third interest in water
system for benefit of water company according to terms
of water agreement between parties, despite contention
that court should have required developer's company to
transfer one-third interest directly to water company.


Affirmed.


*459  Appeal from Fifth District, Washington County;
The Honorable J. Philip Eves.


Attorneys and Law Firms


Gary L. Paxton and Susannah E. Kesler, Salt Lake City,
for Appellant Tolman.


Jeffrey C. Wilcox, St. George, for Appellee.


Before BILLINGS, JACKSON, and WILKINS, JJ.


Opinion


AMENDED OPINION 1


BILLINGS, Judge:


R.C. Tolman appeals the trial court's award of attorney
fees. Winchester Hills Water Company (WHWC) cross-
appeals the trial court's water rights rulings. We affirm.


FACTS


In 1979, a group of individuals organized Shad Investment
and Development Company (SIDCO) to develop the
Winchester Hills subdivision in Washington County,
Utah. In 1980, this group organized WHWC to provide
water service to the subdivision. By the mid–1980s, Russell
Walter and R.C. Tolman remained as the only owners and
director-officers of both corporations.


In 1989, Tolman and Walter, in order to terminate their
business relationship, entered into a Water Agreement
and a Settlement Agreement which were retroactively
effective to December 31, 1988. Under the Settlement
Agreement, Tolman and Walter agreed that SIDCO
would transfer one-half of its assets and liabilities to
Eaglebrook Corporation, and that Tolman would own
100 percent of the Eaglebrook stock. Tolman would then
surrender his SIDCO stock and Walter would own 100
percent of SIDCO. As part of the separation of assets,
each party received undeveloped lots in Winchester Hills.
Under the Water Agreement, the parties also agreed
that Winchester Hills' water production, storage, and
delivery system would be divided and assigned one-
third to WHWC, one-third to SIDCO, and one-third to
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Eaglebrook. SIDCO and Eaglebrook agreed they would
turn over their respective one-third interests in WHWC's
water system to WHWC proportionally when and if they
developed lots.


Many post-agreement disputes arose between Tolman
and the other entities. In July 1989, Tolman attempted
to circumvent a WHWC building moratorium by
forming Lava Bluff Water Company and transferring
Eaglebrook's one-third interest in WHWC's water system
to that company.


Disputes between WHWC and Tolman continued and this
lawsuit was eventually filed. Tolman and his companies,
Eaglebrook and Lava Bluff, as plaintiffs, sued WHWC
for damages for WHWC's use of Lava Bluff's one-third
interest in WHWC's water system. WHWC, as defendant,
counterclaimed for a return of Lava Bluff's one-third
interest in WHWC's water system, a transfer of twenty-
five acre feet of water from Tolman as a result of
the alleged shortfall at the time of his separation of
business relations with Walter, damages for Tolman's
unauthorized use of WHWC water and unpaid WHWC
water-stock assessments, and attorney fees from Tolman
resulting from WHWC's defense of Lava Bluff's claims.


The parties' claims were tried to a jury. At the close of
plaintiffs' case, the trial court granted WHWC's motion
for a directed verdict on the claim that WHWC damaged
Lava Bluff by its use of Lava Bluff's one-third interest in
WHWC's water system. At the close of WHWC's case, the
trial court granted Tolman's motion for a directed verdict
on the issue of Tolman's transfer of twenty-five acre feet of
water to WHWC. Also, Lava Bluff stipulated that it would
reconvey its one-third interest in WHWC's water system
back to Eaglebrook, and the court imposed a constructive
trust on Eaglebrook's title to that interest for the benefit
of WHWC. The issues of damages and attorney fees were
submitted to the jury.


The jury found that Tolman damaged WHWC as a result
of his unauthorized use of WHWC water and that he was
responsible for WHWC's attorney fees under the third-
party attorney fees rule. Tolman appeals the award of
attorney fees.


*460  WHWC cross-appeals the trial court's directed
verdict as to the twenty-five acre feet shortfall it claims


Tolman owes it and the trial court's imposition of a
constructive trust on the other disputed water shares.


I. ATTORNEY FEES


[1]  [2]  On appeal, Tolman argues the award of attorney


fees to WHWC was error. 2  Tolman claims there was
privity of interest between himself and Lava Bluff, and
thus the trial court erred by allowing the third-party tort
attorney fees issues to go to the jury or, at the least,
by improperly instructing the jury on this issue. WHWC
responds that Tolman did not raise the privity issue nor
object to the attorney fees instructions at trial and thus
cannot raise this issue for the first time on appeal.


[3]  Rule 51 of Utah's Rules of Civil Procedure states “[i]n
objecting to the giving of an instruction, a party must state
distinctly the matter to which he objects and the grounds
for his objection.” Utah R.Civ.P. 51; see Godesky v. Provo
City Corp., 690 P.2d 541, 546 (Utah 1984). Utah courts
have repeatedly held that an objection must “be specific
enough to give the trial court notice of the very error ...
complained of and that an objection couched in language
such as ‘the instruction is not suggested by and is contrary
to the law,’ or like terms, lacks the specificity required
by the rule.” Beehive Medical Elecs., Inc. v. Square D
Co., 669 P.2d 859, 860 (Utah 1983) (footnote omitted);
see Morgan v. Quailbrook Condo. Co., 704 P.2d 573, 579
(Utah 1985); Godesky, 690 P.2d at 546–47; Redevelopment
Agency v. Barrutia, 526 P.2d 47, 51 (Utah 1974). Although
this rule “serves the purpose of preserving the objection
for appeal,” Nielsen v. Pioneer Valley Hosp., 830 P.2d 270,
271 (Utah 1992); see Morgan, 704 P.2d at 579, its primary
purpose “is to direct the attention of the court to the
claimed errors in the instruction so that [the court] might
have an opportunity to correct them if [the court] deems
it proper.” Barrutia, 526 P.2d at 51; accord Nielsen, 830
P.2d at 271; Godesky, 690 P.2d at 547; Beehive Medical,
669 P.2d at 861.


Tolman's attorney made a blanket objection that he did
not believe the law allowed attorney fees “in any way
in this particular case” and somewhat more specifically
objected that the law did not allow attorney fees as
damages in breach of fiduciary duty situations. Tolman
did not alert the court to the claim he now makes on appeal
that the third-party attorney fees rule was inapplicable
because of privity between Lava Bluff and himself.
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Therefore, the trial court never determined whether privity
of parties existed under the facts in this case.


WHWC contends and we agree that Tolman's actions
at trial were similar to those of the plaintiff in Collier
v. Frerichs, 626 P.2d 476 (Utah 1981). In Collier, the
plaintiff tried to argue on appeal that failure to drive at a
prudent speed constituted negligence as a matter of law.
Id. at 477. The supreme court noted, “He neither objected
to the stock instruction on negligence ... nor proposed
an instruction that Defendant was negligent as a matter
of law. No motion was made for a directed verdict or
for a judgment notwithstanding the verdict.... Nor did
Plaintiff propose an instruction directing the jury to find
negligence.” Id. (citations omitted). The court thus refused
to address the issue on appeal.


As in Collier, Tolman failed to object specifically to the
jury instructions on privity grounds, failed to submit
instructions on privity to refute the application of the
third-party attorney fees rule, and also failed to argue


the privity exception in any motions to the court. 3  We
therefore refuse to consider *461  this issue for the first


time on appeal. 4


II. WATER SHORTFALL


[4]  WHWC cross-appeals the trial court's directed verdict
ruling that Tolman did not owe WHWC twenty-five acre
feet of water upon his separation of business relations with


Walter. 5


[5]  [6]  On appeal from a directed verdict, “[w]e must
examine the evidence in the light most favorable to the
losing party, and if there is a reasonable basis in the
evidence and in the inferences to be drawn therefrom that
would support a judgment in favor of the losing party,
the directed verdict cannot be sustained.” Management
Comm. v. Graystone Pines, Inc., 652 P.2d 896, 898 (Utah
1982). “In directing a verdict, the court is not free to weigh
the evidence and thus invade the province of the jury.” Id.
at 897. Rather, “[a] directed verdict is only appropriate
when the court is able to conclude as a matter of law,
that reasonable minds would not differ on the facts to be
determined from the evidence presented.” Id. at 897–98.


The trial court ruled “WHWC agreed to be bound by the
[Water] Agreement. Pursuant to the [Water] Agreement,
WHWC agreed that it owned sufficient water to service
[the developed lots] in the Winchester Hills area.” The
court stated from the bench “there is nothing in that
agreement that says that Mr. Tolman or Eaglebrook or
Lava Bluffs is responsible for making sure that [WHWC]
had adequate water.... That responsibility, under all the
agreements, falls squarely on the shoulders of SIDCO.
They're the ones who agreed to provide the water.”


[7]  [8]  We agree with the trial court that WHWC did
not advance a legal theory to the court to circumvent
the applicability of the Water Agreement. Although
WHWC submitted testimony that there were discussions
about the shortfall between Walter and Tolman at the
time of their separation and Walter testified that the
Water Agreement contained a calculation error, WHWC
never argued or proved there was a mistake that legally
voided the agreement. “The ‘mere mention’ of an issue
without introducing supporting evidence or relevant legal
authority does not preserve that issue for appeal.” State
v. Brown, 856 P.2d 358, 361 (Utah App.1993) (quoting
LeBaron & Assoc. v. Rebel Enters., 823 P.2d 479, 483
(Utah App.1991)).


WHWC failed to provide the court with a legal theory to
prevent enforcement of the clear language of the Water
Agreement. Therefore, the trial court properly directed a
verdict in favor of Tolman and Eaglebrook.


III. CONSTRUCTIVE TRUST


[9]  Finally, the trial court required Lava Bluff to
return the one-third interest in WHWC's water system
to Eaglebrook, and required Eaglebrook to hold the
interest in a constructive trust for the benefit of WHWC
according to the terms of the Water Agreement. WHWC
appeals the trial court's imposition of the constructive
trust on Eaglebrook, contending the trial court should
have required Eaglebrook to transfer its one-third *462
interest in the water system directly to WHWC.


[10]  [11]  We can reverse the trial court's imposition
of a constructive trust only for an abuse of discretion.
Thurston v. Box Elder County, 892 P.2d 1034, 1041 (Utah
1995). This court will only conclude the trial court abused
its discretion if the ruling was “beyond the limits of
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reasonability.” State v. Hamilton, 827 P.2d 232, 239–40
(Utah 1992).


[12]  [13]  A constructive trust is an equitable remedy to
prevent unjust enrichment in the absence of any express
or implied intention to form a trust. In re Estate of Hock,
655 P.2d 1111 (Utah 1982); see Restatement of Restitution
§ 160 cmt. c (1937). “A court of equity in decreeing a
constructive trust, is bound by no unyielding formula, but
is free to effect justice according to the equities peculiar to
each transaction wherever a failure to perform a duty to
convey property would result in unjust enrichment.” Haws
v. Jensen, 116 Utah 212, 209 P.2d 229, 232 (1949).


WHWC relies on the Restatement's pronouncement that
a constructive trust should restore the property to the
party who has been “unjustly deprived” and take property
from the party who has been “unjustly enriched.” “[I]n
other words[,] the effect is to ... put each of them in the
position in which he was before the defendant acquired the
property.” Restatement of Restitution § 160 cmt. d (1937).


[14]  WHWC cannot expect to be placed in a better


position than it agreed to under the Water Agreement. 6


Under the Water Agreement, WHWC would have
received its interest in the water proportionally as
Eaglebrook developed more lots in the Winchester Hills
subdivision. The trust required Eaglebrook to hold legal
title to the one-third interest for the benefit of WHWC


according to the terms of the Water Agreement. As such,
Eaglebrook is required, as the Water Agreement states,
to transfer the interest to WHWC proportionally as it
develops further in the Winchester Hills area. Thus, the
constructive trust is a temporary vehicle to carry out
the terms of the parties' agreement, and the court has
returned WHWC to the position it would have been in had
Eaglebrook properly carried out the terms of the Water
Agreement. Therefore, we find the terms of the court's
ruling reasonable.


CONCLUSION


We hold Tolman cannot raise the issue of privity before
this court, having not raised the issue before the trial
court. We therefore affirm the attorney fees award.
In addition, we hold the trial court's directed verdict
regarding the alleged water shortfall was correct under the
clear language of the Water Agreement. Also, we conclude
the trial court reasonably imposed a constructive trust on
Eaglebrook for the benefit of WHWC according to the
terms of the Water Agreement. We therefore affirm.


JACKSON and WILKINS, JJ., concur.


All Citations


912 P.2d 457


Footnotes
1 This Amended Opinion replaces the Opinion in Case No. 930761–CA issued on February 8, 1996.


2 Tolman admits that Utah recognizes attorney fees under the “third-party tort rule.” Under this rule, “it is settled that
when the natural consequence of one's negligence is another's involvement in a dispute with a third party, attorney fees
reasonably incurred in resolving the dispute are recoverable from the negligent party as an element of damages.” South
Sanpitch Co. v. Pack, 765 P.2d 1279, 1282–83 (Utah App.1988). WHWC seeks only those fees incurred in litigation
against entities to undo the problems that Tolman negligently caused by his breach of fiduciary duty.


3 We note that Tolman has retained new counsel for this appeal.


4 As a result of the outcome we reach today, we also dispose of WHWC's Rule 23 motion and conclude all costs incurred
in this action should be released to WHWC.


5 Tolman argues that WHWC waived its challenge to the directed verdict on appeal because WHWC made its claim at trial
against Tolman and not Eaglebrook. We disagree.
WHWC's claim at trial was against “Tolman, through Eaglebrook.” Eaglebrook was a party to the litigation. The trial
transcript shows both parties and the court used Tolman and Eaglebrook interchangeably concerning the return of the
water shares. More importantly, the trial judge, in his bench ruling on the directed verdict, stated “there is nothing in that
[Water] [A]greement that says that Mr. Tolman or Eaglebrook or Lava Bluffs is responsible for making sure that [WHWC]
has adequate water.” (Emphasis added.)
WHWC properly raised a claim against Eaglebrook at trial. In its bench ruling, the court concluded that neither Tolman
nor Eaglebrook were liable to WHWC for the water shortfall. The court's subsequent written ruling, which specified only
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Tolman, should not restrict WHWC's right to appeal an issue that was properly argued before the trial court. We therefore
reach the merits of WHWC's claim that the trial court improperly directed a verdict in favor of Tolman and Eaglebrook.


6 WHWC now claims the terms of the Water Agreement are unfair and are one-sided. However, it is not the prerogative
of this court to prevent the enforcement of contracts that a party subsequently regrets. Ted R. Brown and Assocs. v.
Carnes Corp., 753 P.2d 964, 970–71 (Utah App.1988) ( “[A] court may not make a better contract for the parties than
they have made for themselves ....”).


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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269 P.3d 188
Court of Appeals of Utah.


Glade TERRY and Kairle Terry,
Plaintiffs and Appellants,


v.
C. William BACON, M.D.; Central Utah
Clinic, P.C.; and Utah Valley Regional


Medical Center, Defendants and Appellees.


No. 20100893–CA.
|


Dec. 22, 2011.


Synopsis
Background: Physician against whom patient brought
medical malpractice action filed motion to enforce
settlement agreement. The Fourth District Court, Provo
Department, Samuel D. McVey, J., granted motion and
entered order on settlement agreement. Patient appealed.


Holdings: The Court of Appeals, McHugh, Associate P.J.,
held that:


[1] patient waived the attorney-client privilege by
contesting his consent to settlement agreement such that
former counsel could testify as to his communications
directly related to whether patient had instructed him to
accept the $15,000 settlement offer;


[2] patient waived for appellate review issue as to whether
oral settlement agreement should have been reduced to
writing and signed by parties before it could be deemed
valid and enforceable;


[3] patient and physician had a meeting of the minds to
enter settlement agreement; and


[4] patient waived for appellate review claim that
settlement agreement was unconscionable and thus
unenforceable.


Affirmed.


Attorneys and Law Firms


*190  James C. Haskins and Thomas N. Thompson, Salt
Lake City, for Appellants.


R. Scott Williams and Briant S. Platt, Salt Lake City, for
Appellees.


Before Judges DAVIS, McHUGH, and THORNE.


OPINION


McHUGH, Associate Presiding Judge:


¶ 1 Glade and Kairle Terry (collectively, the Terrys) appeal
the trial court's order enforcing a settlement agreement
with Dr. C. William Bacon, Central Utah Clinic, and Utah
Valley Regional Medical Center (collectively, defendants).
The Terrys contend that the trial court's order was in error
because they did not waive the attorney-client privilege,
the oral settlement agreement was unenforceable, there
was no meeting of the minds on the settlement, and
the settlement amount paid to the Terrys shocks the
conscience. We affirm.


BACKGROUND


¶ 2 On September 26, 2007, the Terrys filed a complaint
against defendants alleging that Dr. Bacon was negligent
in performing surgery on Mr. Terry. Prior to surgery, Mr.
Terry experienced sciatic nerve pain and other back and
leg pain for which medical treatment, pain medications,
and nerve block injections were inadequate. As a result,
Dr. Bacon recommended the surgery that he performed
on Mr. Terry in October 2005. After the surgery, Mr.
Terry experienced significant buttocks and leg pain, and
over time, he lost sensation and motion in his lower
extremities. Mr. Terry consulted with Dr. John Braun,
who determined that the surgery performed by Dr. Bacon
was a possible cause of Mr. Terry's symptoms. Although
a revision surgery was performed in December 2005, Mr.
Terry continued to experience “permanent paralysis in his
right lower extremities[,] for which he uses a brace for foot
drop,” and severe pain in his lower right extremities.


¶ 3 On October 24, 2007, defendants moved the court to
compel arbitration pursuant to an arbitration agreement
signed by Mr. Terry on June 7, 2005. The Terrys did not
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oppose this motion, and the parties stipulated that the
proceedings be stayed pending arbitration. To the Terrys'
knowledge, no arbitration proceedings were ever initiated.


¶ 4 On April 30, 2009, the trial court filed a Notice of
Intent to Dismiss the case due to inactivity. The Terrys'
counsel (former counsel) notified the trial court that the
case was still active, but that he was withdrawing from the
case and that the Terrys were seeking new counsel. After
the Terrys' new counsel entered an appearance, defendants
filed a Motion to Enforce Settlement Agreement and
a Memorandum in Support. The memorandum alleged
that a settlement agreement was reached between the
Terrys and defendants in January 2009 but that the Terrys
refused to sign the settlement documents. The motion
was supported by an affidavit signed by defendants'
counsel, stating that the parties had agreed to the amount
of $15,000 “for the complete settlement and resolution
of [the Terrys'] claims against [defendants]” and that
former counsel promised that the Terrys “would sign
and fully execute settlement documents dismissing with
prejudice all of [the Terrys'] claims against [defendants].”
Defendants' counsel *191  further stated that he sent
a check to former counsel for $15,000, along with the
settlement documents. However, the Terrys never cashed
the check or signed the settlement documents, and in May
2009, former counsel reported “that his clients no longer
wanted to settle and were seeking a second opinion.”
According to the affidavit, former counsel acknowledged
that his clients were bound by the settlement agreement
and had agreed to settle, but had “simply changed their
mind[s].”


¶ 5 The Terrys opposed the Motion to Enforce Settlement
Agreement, claiming that they “never at any time accepted
the alleged settlement offer, and never would accept
such an offer.” The Terrys further asserted that they
were “certain that [former counsel] would not have
‘assured’ [defendants' counsel] of [the Terrys'] acceptance
of an offer, as [the Terrys] did not accept.” An affidavit
from Mr. Terry also stated, “I have never told anyone
that I would accept $15,000 to settle my case against
[defendants],” and “I have never agreed to settle my case
for $15,000, nor would I ever settle for this amount.” The
Terrys also argued that there was no meeting of the minds
between the parties and that evidence of their discussions
with former counsel was inadmissible under the attorney-
client privilege.


¶ 6 At a hearing on May 10, 2010, the trial court ruled
that the Terrys had waived the attorney-client privilege
by “raising th[e] issue of whether [former counsel] was
authorized to enter into th[e] agreement.” The trial court,
however, limited former counsel's testimony to discussions
about whether Mr. Terry authorized him to accept the
settlement, ruling that it was unnecessary to delve into
the conversations between the Terrys and former counsel
regarding the relative strengths and weaknesses of the
case.


¶ 7 Based on that evidentiary ruling, former counsel
testified that Mr. Terry authorized him to accept the
$15,000 settlement offer. While testifying, former counsel
relied on notes he made at the time of the conversations
with Mr. Terry. Next, Mrs. Terry testified about a
telephone conversation between Mr. Terry and former
counsel. She testified that she heard Mr. Terry's side of the
discussion and that he told former counsel that the offer
“was not acceptable.” However, Mrs. Terry admitted that
she could not hear former counsel's side of the exchange
and that Mr. Terry could have had further discussions
with former counsel of which she was not aware. Finally,
Mr. Terry testified, denying that he had ever authorized
former counsel to accept the $15,000 settlement offer.
According to Mr. Terry, when former counsel explained
that the Terrys would net only $6,000 after attorney fees
were paid, Mr. Terry replied, “I cannot do that, not with
all my injuries.”


¶ 8 After hearing the evidence, the trial court announced
its ruling that the parties had entered into an enforceable
settlement agreement. The court then memorialized
that ruling in a written Order Enforcing Settlement
Agreement on June 22, 2010. The trial court found that
former counsel's testimony was credible and that it was
corroborated by his notes, a telephone call to defendants'
counsel, and a “contemporaneous remittal of a settlement
check.” The trial court also concluded that by “plac[ing]
communications with their attorney ‘at issue’ in th[e]
judicial proceeding,” the Terrys had waived the attorney-
client privilege. The Terrys now appeal.


ISSUES AND STANDARDS OF REVIEW


[1]  ¶ 9 The Terrys first argue that the trial court erred in
determining that the attorney-client privilege was waived,
thereby allowing the Terrys' former counsel to testify
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against them. Whether a party has waived the attorney-
client privilege is an issue of law, “which we review
for correctness, giving no deference to the trial court's
determination.” See Moler v. CW Mgmt. Corp., 2008 UT
46, ¶ 7, 190 P.3d 1250.


[2]  ¶ 10 Second, the Terrys argue that the rule applied
in Reese v. Tingey Construction, 2008 UT 7, 177 P.3d
605, which requires mediated settlements to be in writing
before they can be enforced, see id. ¶¶ 12–14, should be
extended to settlement agreements like the one in this case.
Whether case law has been properly interpreted is an issue
of law that we review for correctness. See State v. *192
Stewart, 2011 UT App 185, ¶ 6, 257 P.3d 1055 (“[W]e
consider the trial court's interpretation of binding case
law as presenting a question of law.” (internal quotation
marks omitted)).


[3]  ¶ 11 Third, the Terrys argue that the trial court erred
in enforcing the settlement agreement because there was
not a meeting of the minds between the parties.


Whether the parties had a meeting
of the minds sufficient to create a
binding contract is ... an issue of fact,
which [w]e review ... for clear error,
reversing only where the finding
is against the clear weight of the
evidence, or if we otherwise reach a
firm conviction that a mistake has
been made.


LD III, LLC v. BBRD, LC, 2009 UT App 301, ¶ 13, 221
P.3d 867 (citation and internal quotation marks omitted);
see also Utah R. Civ. P. 52(a).


[4]  [5]  ¶ 12 Finally, the Terrys argue that the trial court
erred because the amount ultimately available to them
from the settlement agreement “shocks the conscience.”
Whether a settlement agreement is so unfair that it
shocks the conscience, which is generally a term used
to describe substantive unconscionability of a contract,
is a mixed question of fact and law. See Woodhaven
Apartments v. Washington, 942 P.2d 918, 924 (Utah 1997).
“A trial court's determination of the law is reviewed for
correctness, while its findings of fact are reviewed for clear
error.” Id.


ANALYSIS


I. The Trial Court Did Not Err When It Determined
that the Terrys Waived the Attorney–Client Privilege


Because the Terrys Placed Their Communications
with Their Attorney at the Heart of the Case


[6]  ¶ 13 The Terrys argue that the trial court erred
by concluding that the Terrys waived the attorney-
client privilege provided by rule 504 of the Utah Rules
of Evidence by denying that they had agreed to the
defendant's settlement offer. Specifically, the Terrys argue
that it was defendants, not them, who placed their former
attorney's conduct at issue. Although we do not base our
decision on rule 504, we agree with the trial court that by
contesting their consent to the settlement agreement, the
Terrys put their former attorney's conduct at issue and
waived the attorney-client privilege as to that question.


¶ 14 The attorney-client privilege has long been
recognized as a mechanism “to encourage candor between
attorney and client and [to] promote the best possible
representation of the client.” See Doe v. Maret, 1999
UT 74, ¶ 7, 984 P.2d 980, overruled on other grounds by
Munson v. Chamberlain, 2007 UT 91, ¶¶ 20–21, 173 P.3d
848 (internal quotation marks omitted) (explaining that
the attorney-client privilege “is the oldest of the common
law privileges protecting confidential communications”).
The privilege is recognized by both Utah Code section
78B–1–137(2) and rule 504(b) of the Utah Rules of
Evidence. See Utah Code Ann. § 78B–1–137(2) (2008);
Utah R. Evid 504(b). Rule 504(b) of the Utah Rules
of Evidence provides “that [a] client has a privilege to
refuse to disclose ... confidential communications made
for the purpose of facilitating the rendition of professional
legal services to the client between the client and the
client's ... lawyers.” See Utah R. Evid. 504(b); see also
Utah Code Ann. § 78B–1–137(2) (“An attorney cannot,
without the consent of the client, be examined as to any
communication made by the client to the attorney or
any advice given regarding the communication in the
course of the professional employment.”). Despite the
existence of the privilege, rule 504(d) provides several
instances where the privilege is inapplicable, and Utah
courts have recognized that the privilege is waived in
certain situations. See Utah R. Evid. 504(d); State v.
Johnson, 2008 UT App 5, ¶ 20, 178 P.3d 915; see also
Utah R. Evid. 507(a) (providing that the privilege may
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be waived if the holder “voluntarily discloses or consents
to the disclosure” of privileged materials). Rule 504(d)
(3) provides that the privilege does not apply “[a]s to a
communication relevant to an issue of breach of duty by
the lawyer to the client or by the client to the lawyer.”
See Utah R. Evid. 504(d)(3). The Terrys claim that they
have not raised *193  an issue of breach of duty by
former counsel and, therefore, the privilege is not waived.
Because rule 504(d) is only one way in which the attorney-
client privilege may be deemed inapplicable, we need not
consider whether the Terrys have alleged that former
counsel breached his professional duty.


[7]  ¶ 15 In Doe v. Maret, 1999 UT 74, 984 P.2d 980,
overruled on other grounds by Munson v. Chamberlain,
2007 UT 91, ¶¶ 20–21, 173 P.3d 848, the Utah Supreme
Court recognized that “[a] party may also waive the
privilege by placing attorney-client communications at the
heart of a case, as where a party raises the defense of
good faith reliance on advice of counsel.” Id. ¶ 9. The
Terrys claim that they did not authorize former counsel to
enter into the settlement agreement, which directly placed
communications between former counsel and the Terrys
regarding the settlement offer at the heart of the case.
Therefore, the Terrys waived the attorney-client privilege
as to that issue. See id.


[8]  [9]  ¶ 16 Generally, when a party places “privileged
matters ‘at issue’ in the litigation” that party implicitly


consents to disclosure of those matters. 1  See Public
Serv. Co. v. Lyons, 2000–NMCA–077, ¶ 15, 129 N.M.
487, 10 P.3d 166. Communications between the attorney
and client are “placed in issue where the client asserts
a claim or defense, and attempts to prove that claim
or defense by disclosing or describing an attorney client
communication.” Rhone–Poulenc Rorer Inc. v. Home
Indem. Co., 32 F.3d 851, 863 (3d Cir.1994). This is
essentially a rule of fairness. See Bittaker v. Woodford, 331
F.3d 715, 719 (9th Cir.2003); see also Beery v. Thomson
Consumer Elecs., 218 F.R.D. 599, 604 (S.D.Ohio 2003)
(“An attorney-client communication is placed at issue
when the party makes an assertion that in fairness requires
examination of protected communications.” (internal
quotation marks omitted)). Although much of the case
law discussing waiver of the privilege focuses on whether
the attorney's advice to the client is at issue, even
courts adopting the most conservative approach agree
that waiver occurs “where direct use [of the privileged
communication] is anticipated because the holder of


the privilege must use the materials at some point in
order to prevail.” See Lyons, 2000–NMCA–077, ¶ 22,
129 N.M. 487, 10 P.3d 166; see also Bittaker, 331
F.3d at 719 (“[P]arties in litigation may not abuse the
[attorney-client] privilege by asserting claims the opposing
party cannot adequately dispute unless it has access to
the privileged materials. The party asserting the claim
is said to have implicitly waived the privilege.”); In
re Kidder Peabody Sec. Litig., 168 F.R.D. 459, 470
(S.D.N.Y.1996) (acknowledging that while waiver often
occurs when the advice of an attorney is at issue, the
privilege extends to situations “when defendant asserts a
claim that in fairness requires examination of protected
communications” (internal quotation marks omitted)).


[10]  ¶ 17 We agree with the jurisdictions holding
that fairness dictates that “[t]he privilege which protects
attorney-client communications may not be used both as
a sword and a shield.” See, e.g., Chevron Corp. v. Pennzoil
Co., 974 F.2d 1156, 1162 (9th Cir.1992). In Chevron
Corp. v. Pennzoil Co., 974 F.2d 1156 (9th Cir.1992), the
defendant asserted as an affirmative defense that a tax
position was reasonable based on the advice of counsel.
*194  See id. at 1162. When the plaintiff sought to


discover the attorney's advice, the defendant asserted the
attorney-client privilege. See id. The trial court ruled that
the privilege had been waived, and the Ninth Circuit
agreed, explaining that “[the defendant] cannot invoke
the attorney-client privilege to deny [the plaintiff] access
to the very information that [the plaintiff] must refute in
order to” succeed against the affirmative defense. Id. at
1162–63. However, even when a court determines that
the privilege has been waived, courts should exercise
caution to ensure that only communications relevant to
the subject matter at issue are introduced. See Bittaker,
331 F.3d at 720 (“Because a waiver is required so as to
be fair to the opposing side, the rationale only supports
a waiver broad enough to serve that purpose.”); see also
In re EchoStar Commc'ns Corp., 448 F.3d 1294, 1301
(Fed.Cir.2006) (“To prevent such abuses, we recognize
that when a party defends its actions by disclosing an
attorney-client communication, it waives the attorney-
client privilege as to all such communications regarding
the same subject matter.”).


¶ 18 Here, the trial court allowed former counsel to testify
only as to the attorney-client communications directly
related to whether the Terrys had instructed him to accept
the $15,000 settlement offer. By cautioning former counsel
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to avoid any discussions about the merits of the Terrys'
claims, the trial court carefully narrowed the intrusion into
attorney-client discussions. In addition, even as identified
by the Terrys, the heart of the matter is the substance
of the communications between the Terrys and former
counsel concerning the $15,000 settlement offer. Although
the Terrys claim that they are not placing “their [former]
attorney's conduct in issue,” Mr. Terry asserts, “I have
never told anyone that I would accept $15,000 to settle
my case,” and, “I have never agreed to settle my case
for $15,000, nor would I ever settle for this amount.”
Likewise, the Terrys claim that they “never at any time
accepted the alleged settlement offer, and never would
accept such an offer” and that they “at no time entered
into a settlement agreement or accepted $15,000 to settle
their claims against [defendants].” By the Terrys' own
arguments, it is apparent that what they communicated to
former counsel was at the center of their claim that the
settlement agreement was unenforceable.


¶ 19 Moreover, the Terrys should not be permitted to use
the privilege as a sword by relying on their statements
about what was not said during the communications with
former counsel, while also asserting the attorney-client
privilege as a shield when the defendants attempt to refute
those assertions. See Chevron Corp., 974 F.2d at 1162–
63. This case presents precisely the type of situation where
the attorney-client privilege must be deemed waived to
ensure fairness to both parties. See id. To hold otherwise
would “deny [defendants] access to the very information
that [defendants] must refute in order to” succeed against
the Terrys' argument that the settlement agreement was
not authorized. See id. at 1163. The trial court correctly
determined that, by asserting the defense that they never
authorized former counsel to accept the settlement offer,
the Terrys waived the attorney-client privilege with respect
to communications about that issue.


II. The Terrys Did Not Preserve Their Argument
that Settlement Agreements Should Not
Be Enforced Unless They Are in Writing


[11]  [12]  [13]  ¶ 20 The Terrys argue that we should
extend the Utah Supreme Court's decision in Reese v.
Tingey Construction, 2008 UT 7, 177 P.3d 605, to oral
settlement agreements and require that such agreements
be “reduced to a writing and signed” before they will be
enforced by the courts. See id. ¶ 15. However, the Terrys


do not provide a record citation directing the court to
where they preserved this argument, see Utah R.App. P.
24(a)(5)(A), and our review of the record does not reveal
that they raised it with the trial court. “In order to preserve
an issue for appeal, the issue must be presented to the trial
court in such a way that the trial court has an opportunity
to rule on that issue.” 438 Main St. v. Easy Heat, Inc.,
2004 UT 72, ¶ 51, 99 P.3d 801 (internal quotation marks
omitted). The purpose of this requirement is to put the trial
court “on *195  notice of the asserted error and allow [ ]
for correction at that time in the course of the proceeding.”
Id. “Issues that are not raised at trial are usually deemed
waived,” id., “unless a defendant can demonstrate that
exceptional circumstances exist or plain error occurred.”
State v. Holgate, 2000 UT 74, ¶ 11, 10 P.3d 346 (internal
quotation marks omitted). Because the Terrys did not
raise this issue in the trial court and have not claimed
either exceptional circumstances or plain error, we do not
address the merits of this argument.


III. The Trial Court's Ruling that the Parties
Reached a Meeting of the Minds with Regard to the
Settlement Agreement Was Not Clearly Erroneous


[14]  [15]  [16]  [17]  ¶ 21 The Terrys contend that
the trial court committed clear error by ruling that the
parties had a meeting of the minds to enter the settlement
agreement. “Settlement agreements are governed by the
rules applied to general contract actions.” Sackler v. Savin,
897 P.2d 1217, 1220 (Utah 1995). Under general contract
law, it is fundamental that there be a meeting of the
minds as to all essential features of a contract. See LD
III, LLC v. BBRD, LC, 2009 UT App 301, ¶ 14, 221 P.3d
867. Whether there is a meeting of the minds depends on
whether the parties actually intended to contract, “and the
question of intent generally is one to be determined by the
trier of fact.” O'Hara v. Hall, 628 P.2d 1289, 1291 (Utah
1981) (internal quotation marks omitted). Where there is
a meeting of the minds as to the essential portions of the
agreement and “the terms are sufficiently definite as to be
capable of being enforced,” a binding contract exists. See
LD III, LLC, 2009 UT App 301, ¶ 14, 221 P.3d 867.


¶ 22 The Terrys claim that the trial court erred in
concluding that there was a meeting of the minds because
it was disputed (1) whether there was a valid settlement
agreement, and (2) if there was a valid settlement
agreement, whether it was for $15,000, which would



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992156637&pubNum=350&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=RP&fi=co_pp_sp_350_1162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1162

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992156637&pubNum=350&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=RP&fi=co_pp_sp_350_1162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1162

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992156637&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014998496&pubNum=4645&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014998496&pubNum=4645&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014998496&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003930&cite=UTRRAPR24&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003930&cite=UTRRAPR24&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004915188&pubNum=0004645&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004915188&pubNum=0004645&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004915188&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000524801&pubNum=0004645&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995131895&pubNum=0000661&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=RP&fi=co_pp_sp_661_1220&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1220

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995131895&pubNum=0000661&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=RP&fi=co_pp_sp_661_1220&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1220

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020175725&pubNum=4645&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020175725&pubNum=4645&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020175725&pubNum=4645&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981125257&pubNum=0000661&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=RP&fi=co_pp_sp_661_1291&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1291

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981125257&pubNum=0000661&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=RP&fi=co_pp_sp_661_1291&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1291

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020175725&pubNum=0004645&originatingDoc=I5853fdf52d3d11e1bd928e1973ff4e60&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Terry v. Bacon, 269 P.3d 188 (2011)


698 Utah Adv. Rep. 47, 2011 UT App 432


 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 6


have left the Terrys around $6,000 after attorney fees.
Specifically, the Terrys contend that it was clear error to
find a settlement agreement because the trial court “made
no finding that any party was disingenuous, lying, or
acting in bad faith in relating their sworn recollections
concerning settlement discussions.” However, the trial
court found that the Terrys agreed to accept the $15,000
offer, communicated that acceptance to former counsel,
and authorized former counsel to enter into the settlement
agreement. Because the trial court was in the best position
to determine the credibility of the witnesses, we defer to
its findings unless they are clearly erroneous. See Utah R.
Civ. P. 52(a) (“Findings of fact, whether based on oral
or documentary evidence, shall not be set aside unless
clearly erroneous, and due regard shall be given to the
opportunity of the trial court to judge the credibility of the
witnesses.”); see also LD III, LLC, 2009 UT App 301, ¶
13, 221 P.3d 867.


¶ 23 Here, the trial court found “that the testimony of
[former counsel was] credible and corroborated in part
with notes that he used to record the substance of the
conversations between Mr. Terry and [himself].” The
court also found that the affidavit of defendants' counsel
was particularly persuasive. That affidavit described a
telephone call during which former counsel informed
defendants' counsel that the Terrys were accepting the
settlement agreement for $15,000; as a result, defendants'
counsel delivered a settlement check to former counsel
along with a Stipulation and Order of Dismissal of the
case. Although the Terrys presented conflicting testimony
regarding their acceptance of the agreement, the trial
court found former counsel's testimony on that point
more persuasive. The trial court was able to “assess
the credibility of the witnesses and to gain a sense of
the proceeding as a whole.” See Valcarce v. Fitzgerald,
961 P.2d 305, 314 (Utah 1998). Where it permissibly
weighed the testimony of each witness and the supporting
documents, we will not second guess the trial court's
determination that the Terrys authorized former counsel
to accept the settlement offer. See Jouflas v. Fox Television
Stations, Inc., 927 P.2d 170, 174 (Utah 1996).


IV. The Terrys' Argument that the Settlement
Agreement Shocks the Conscience Was Not Preserved


[18]  ¶ 24 Finally, the Terrys contend that the amount
actually paid to them under the  *196  settlement


agreement is so low that it “shocks the conscience.” 2


However, the Terrys do not cite where in the record they
preserved this argument, and our review of the record
does not reveal that this argument was raised in the trial


court. 3  Nor do the Terrys argue that lack of preservation
should be excused due to plain error or exceptional
circumstances. See State v. Holgate, 2000 UT 74, ¶ 11, 10
P.3d 346. Accordingly, this issue is waived and we do not
address it further. See id.


CONCLUSION


¶ 25 We conclude that the Terrys waived their
attorney-client privilege when they directly placed the
communications they had with their attorney at the
heart of this dispute. We also hold that the trial court's
credibility determinations regarding the existence of a
settlement agreement were not clearly erroneous. Thus, we
affirm the trial court's decision enforcing that agreement.
The Terrys' claims that settlement agreements should not
be enforced unless they are in writing and that the Terrys'
ultimate recovery received from the settlement shocks the
conscience were not preserved in the trial court, and we do
not address them.


¶ 26 Affirmed.


¶ 27 WE CONCUR: JAMES Z. DAVIS, Presiding Judge,
and WILLIAM A. THORNE JR., Judge.


All Citations


269 P.3d 188, 698 Utah Adv. Rep. 47, 2011 UT App 432


Footnotes
1 There is some disagreement among courts regarding when a matter is placed “at issue” and is thus waived. Generally,


courts adopt one of three approaches:
The first of these general approaches is the “automatic waiver” rule, which provides that a litigant automatically
waives the privilege upon assertion of a claim, counterclaim, or affirmative defense that raises as an issue a matter to
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which otherwise privileged material is relevant. The second set of generalized approaches provides that the privilege
is waived only when the material to be discovered is both relevant to the issues raised in the case and either vital or
necessary to the opposing party's defense of the case. Finally, several courts have recently concluded that a litigant
waives the attorney-client privilege if, and only if, the litigant directly puts the attorney's advice at issue in the litigation.


Frontier Refining, Inc. v. Gorman–Rupp Co., Inc., 136 F.3d 695, 699–700 (10th Cir.1998) (citations omitted). However,
because we determine that the attorney-client privilege was waived in this case under the most restrictive approach,
we need not decide when, as a threshold matter, a matter is placed “at issue.”


2 On appeal, the Terrys claim that due to attorney liens and fees, they would receive only $64.58 from the settlement
agreement. Under rule 1.5(a) of the Utah Rules of Professional Conduct, attorney fees must be reasonable in light of a
number of factors. See Utah R. Prof'l Conduct 1.5(a). However, where the trial court found that the Terry's accepted the
settlement, the reasonableness of the attorney fees is not properly challenged in this forum.


3 The Terrys' brief seems to acknowledge that this issue was never raised at the trial court, stating,
Here, the parties have not addressed this issue because the trial court heard only the issue as to whether or not a
settlement had been reached. The [Terrys] should be allowed to put on [their] evidence to show that the award is
so inadequate as to shock the conscience of the court.


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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344 P.3d 156
Court of Appeals of Utah.


FIDELITY NATIONAL TITLE INSURANCE
COMPANY, Plaintiff and Appellant,


v.
Kenton WORTHINGTON, Defendant and Appellee.


No. 20130799–CA.
|


Jan. 29, 2015.


Synopsis
Background: Title company's underwriter brought fraud,
civil conspiracy to commit fraud, and breach of fiduciary
duty actions against homeowner after homeowner
obtained a refinancing loan, and underwriter paid
bank to satisfy construction company's mechanic lien.
Homeowner moved to dismiss underwriter's claims. The
Third District Court, Salt Lake Department, Tyrone E.
Medley, J., dismissed the claims. Underwriter appealed.


Holdings: The Court of Appeals, Pearce, J., held that:


[1] allegations that homeowner, mortgage broker, title
company owner, and title company, as a group, failed
to disclose potential mechanic's lien failed to plead fraud
claim with sufficient particularity;


[2] allegations that, because of their familial relationships
as brother, sister, and brother-in-law, homeowner,
mortgage broker, and title company owner must have
agreed not to disclose a potential mechanic's lien were
insufficient to state claim for civil conspiracy; and


[3] conclusory allegation that homeowner “actively
participated” in title company owner's concealment of
potential mechanic's lien was insufficient to allege that
homeowner aided and abetted title company owner in
breaching its fiduciary duty.


Affirmed.


Attorneys and Law Firms


*157  Bryce D. Panzer, Brett N. Anderson, Salt Lake
City, and Scott R. Taylor, for Appellant.


Michael D. Mayfield, Salt Lake City, and Caroline L.
Hermeling, for Appellee.


Judge JOHN A. PEARCE authored this Opinion, in
which Judge MICHELE M. CHRISTIANSEN and


Senior Judge RUSSELL W. BENCH concurred. 1


Opinion


Opinion


PEARCE, Judge:


¶ 1 A homeowner sought the assistance of his sister and
her husband in refinancing his house. The three worked
with a title company partly owned by the sister to secure
a loan from a bank. After the refinancing loan closed, a
mechanic's lien was recorded upon the house. The title
company's underwriter paid out to the bank to satisfy the
lien and then sued the homeowner, his sister, his sister's
husband, and the sister's title company. For a variety
of reasons, including bankruptcies and the dissolution
of the title company, the only parties left standing in
the litigation are the homeowner and the underwriter.
The underwriter alleged that the homeowner committed
fraud and participated in his sister's breach of fiduciary
duty. The question before us is whether the district court
erred in dismissing the underwriter's complaint against the
homeowner. Because the underwriter did not plead any
false representation made by the homeowner and did not
plead any duty to disclose owed by the homeowner, we
conclude that the fraud claim against him was improperly
pleaded and therefore properly dismissed. Because *158
the underwriter did not allege that the homeowner took
any specific action to further his sister's alleged breach of
fiduciary duty, we conclude that the district court did not
err by dismissing the breach of fiduciary duty claim.


BACKGROUND


¶ 2 Kenton Worthington—the homeowner—purchased
a half-finished house (the Property) from a construction
company with the understanding that the construction
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company would complete it. To finance the purchase,
Worthington granted a first trust deed to a lender for
$1,100,000 and a second trust deed to the construction
company for $585,000. Worthington later sought to
refinance these obligations and obtain additional capital
to finish construction. To this end, Worthington's brother-
in-law (Brother–in–Law), a mortgage broker, helped him
obtain a refinancing loan from a second bank (the
Bank). The loan was for $2,596,000 and was characterized
as a refinance of existing obligations rather than as a
construction loan. Priority Title Insurance Agency, a
company partly owned by Worthington's sister (Sister),
handled the closing of the refinancing loan. Priority Title
was an agent of its underwriter, Fidelity National Title
Insurance Company (Fidelity).


¶ 3 According to Fidelity's complaint, the refinancing
loan's closing was conditioned upon, “among other things,
obtaining assurance that [the Bank] would have a first
priority lien on the Property, that there would be no
other liens of record on the title, and that there was no
subordinate financing.” When the loan closed, Priority
Title disbursed funds to pay off the trust deeds held by
the first lender and the construction company. Both of
those entities reconveyed their trust deeds. Priority Title
also issued a lender's title-insurance policy in favor of the
Bank in the amount of $2,596,000. The policy provided
coverage to the Bank against potential mechanic's liens
claiming priority over the Bank's trust deed.


¶ 4 Worthington and the construction company were
unable to agree on the balance still owing for construction.
Two months after the refinancing loan closed, their
dispute boiled over into litigation. The construction
company filed a Notice of Lien against the Property,
asserting a $600,000 mechanic's lien. Because construction
on the Property had commenced before the initial sale to
Worthington, the construction company asserted that its
lien had priority over the refinancing loan. The Bank was
joined to the litigation and tendered its claim to Fidelity
under the title-insurance policy. Fidelity settled that
case by paying the construction company approximately
$490,000.


¶ 5 Fidelity then filed suit against Worthington, Sister,
Brother–in–Law, and Priority Title (collectively, the
Defendants). Fidelity's complaint identified two claims
for relief that are pertinent to this appeal: (1) one
titled “Fraud, Intentional Misrepresentation, and Civil


Conspiracy” and (2) one for “Breach of Fiduciary Duty.”
Sister, Brother–in–Law, and Priority Title are no longer in
the case and are not parties to this appeal.


¶ 6 Worthington moved to dismiss Fidelity's claims against
him, arguing that they were barred by the economic
loss doctrine and that the claims should be dismissed
for failing to state a claim upon which relief could be
granted. See Utah R. Civ. P. 12(b)(6). In particular,
Worthington argued that the fraud claim failed because
Fidelity did not plead “the circumstances constituting
fraud ... with particularity.” See id. R. 9(b). The district
court agreed with Worthington and dismissed the claims
against him with prejudice. The court also determined
that the claims were “based solely and inextricably
on alleged contractual duties” and were therefore the
type of “tort claims barred by the economic loss rule,
because the claimed duties [were] not independent of the


contract.” 2  The court further stated that it could not
“find that ... Mr. Worthington owed any legal duties to
[Fidelity].” The court incorporated by reference “all of the
case law authorities and remaining grounds set forth in
[Worthington's] Memoranda in *159  support and reply,
which serve as the basis of the Court's decision.” Fidelity
appeals.


ISSUE AND STANDARD OF REVIEW


[1]  [2]  ¶ 7 Fidelity argues that the district court
erred when it dismissed Fidelity's complaint against
Worthington. The court dismissed Fidelity's complaint
after it determined that Fidelity failed to state claims upon
which relief could be granted, see Utah R. Civ. P. 12(b)(6),
and that the economic loss rule barred Fidelity's claims.
For the purposes of a rule 12(b)(6) dismissal, we accept the
complaint's factual allegations as true. Snow v. Chartway
Fed. Credit Union, 2013 UT App 175, ¶ 2 n. 2, 306 P.3d
868. As a result, an appeal from a rule 12(b)(6) dismissal
presents only questions of law, and we review the district
court's ruling for correctness. Simmons Media Group, LLC
v. Waykar, LLC, 2014 UT App 145, ¶ 8, 335 P.3d 885.


ANALYSIS


I. Fraud–Based Claims
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¶ 8 Fidelity's first claim for relief is a mélange of fraud-
based causes of action under the title “Fraud, Intentional
Misrepresentation, and Civil Conspiracy.” Rule 12(b)(6)
of the Utah Rules of Civil Procedure permits the dismissal
of complaints that fail to state claims upon which relief can
be granted. In the context of fraud-based causes of action,
rule 9(b) provides that the circumstances constituting
fraud must be pleaded with particularity in order to state
a claim. Utah R. Civ. P. 9(b).


¶ 9 Fidelity pleaded that each of the Defendants knew
that a mechanic's lien could be filed against the Property
and knew that Fidelity would not underwrite an insurance
policy for a property subject to a possible mechanic's
lien. Fidelity claimed that “[e]ach of the Defendants failed
to disclose, or require the disclosure of the [potential
lien] to Fidelity for the purpose of inducing Fidelity
to issue the lender's policy of title insurance to [the
Bank].” Fidelity also alleged that “Priority Title and
[Sister] had a specific duty to disclose to Fidelity all facts
and information [relevant] to the issuance of the lender's
policy of title insurance, and intentionally failed to do
so.” Although the complaint lumped fraud, intentional
misrepresentation, and civil conspiracy together, we will
consider fraud and intentional misrepresentation together
and civil conspiracy separately.


A. Fraud
[3]  ¶ 10 A claim of fraud requires the plaintiff to allege:


(1) that a representation was made
(2) concerning a presently existing
material fact (3) which was false
and (4) which the representor either
(a) knew to be false or (b) made
recklessly, knowing that there was
insufficient knowledge upon which
to base such a representation, (5) for
the purpose of inducing the other
party to act upon it and (6) that the
other party, acting reasonably and
in ignorance of its falsity, (7) did in
fact rely upon it (8) and was thereby
induced to act (9) to that party's
injury and damage.


Webster v. JP Morgan Chase Bank, NA, 2012 UT App 321,
¶ 16, 290 P.3d 930 (citation and internal quotation marks
omitted); see also Armed Forces Ins. Exch. v. Harrison,


2003 UT 14, ¶ 16, 70 P.3d 35 (reiterating that, in the
context of a motion for summary judgment, conclusory
allegations of those elements, unsupported by relevant
surrounding facts, are insufficient).


[4]  ¶ 11 Here, Fidelity's complaint fails to allege the
elements of a fraud claim with the particularity our rules
require. See Utah R. Civ. P. 9(b) ( “In all averments of
fraud or mistake, the circumstances constituting fraud
or mistake shall be stated with particularity.”). Rule
9(b)'s specificity requirement modifies the general rule
that requires only a “short and plain” statement of the
claim demonstrating entitlement to relief and a demand
for judgment identifying the relief sought. See id. R. 8(a).
A number of reasons have been advanced to justify the
more stringent pleading requirement. Commentators have
explained that rules analogous to our rule 9(b) exist to
discourage “lightly made claims charging the commission
of acts that involve some degree of moral turpitude.”
See *160  5A Charles Alan Wright & Arthur R. Miller,
Federal Practice and Procedure § 1296 (3d ed.). Others
have suggested that the rule stems from the common
law's historical reluctance to reopen transactions. John
P. Villano Inc. v. CBS, Inc., 176 F.R.D. 130, 131
(S.D.N.Y.1997) (citing William M. Richman, Donald E.
Lively & Patricia Mell, The Pleading of Fraud: Rhymes
Without Reason, 60 S. Cal. L.Rev. 959, 960–67 (1987)).
The rule also serves to deter filing exploratory suits with
little information in the hopes that discovery will uncover
information to support the allegations. See Republic Bank
& Trust Co. v. Bear Stearns & Co., 683 F.3d 239, 255
(6th Cir.2012) (“Rule 9(b) [of the Federal Rules of Civil
Procedure] is designed, not only to put defendants on
notice of alleged misconduct, but also to prevent fishing
expeditions....” (citation and internal quotation marks
omitted)); Cornejo v. JPMorgan Chase Bank, No. CV 11–
4119 CAS(VBKx), 2012 WL 628179, at *4 (C.D.Cal. Feb.
27, 2012) (“Plaintiffs' assertion that they will ‘not know
until discovery’ the specific misrepresentations made is
precisely what Rule 9(b) [of the Federal Rules of Civil
Procedure] seeks to prevent.”).


[5]  ¶ 12 Here, Fidelity did not identify any false
representation Worthington made to Fidelity; rather,
it asserted only that the Defendants as a group had
failed to disclose information to Fidelity. Our supreme
court has explained that a cause of action for fraud
against multiple defendants must “supply ... information
regarding [each defendant's] personal participation in
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fraud.” Armed Forces Ins. Exch., 2003 UT 14, ¶ 21, 70
P.3d 35. For this reason, the district court did not err by
dismissing the fraud claim.


[6]  ¶ 13 Even if we could read the group allegations
as directed solely at Worthington, the complaint avers
only that Worthington “failed to disclose” the potential
for a mechanic's lien. A defendant's failure to disclose
must implicate the breach of a duty to be actionable. See
Russell/Packard Dev., Inc. v. Carson, 2003 UT App 316,
¶ 33, 78 P.3d 616 (noting that, generally, silence in the
absence of a duty to speak does not of itself constitute
fraud), aff'd, 2005 UT 14, 108 P.3d 741; see also Gilbert
Dev. Corp. v. Wardley Corp., 2010 UT App 361, ¶ 21,
246 P.3d 131 (holding that a fraudulent nondisclosure
claim required the plaintiff to show that the defendant
had a legal duty to communicate the information at issue).
Fidelity's complaint does not identify what duty Fidelity
asserts Worthington owed to Fidelity that would have
required him to disclose that there was a possibility (1)
that a mechanic's lien might one day be filed against the
Property and (2) that the priority of such a lien might


predate the Bank's interest. 3


¶ 14 Because Fidelity's complaint did not identify any false
representation Worthington made and did not identify
any duty Worthington breached by failing to disclose
information to Fidelity, Fidelity failed to plead fraud with
the particularity rule 9(b) requires.


B. Conspiracy to Commit Fraud
¶ 15 Fidelity's first claim for relief also alleged a civil
conspiracy amongst the Defendants to commit fraud.
The complaint asserted that the Defendants' “acts and
omissions” “were undertaken as part of a conspiracy to
defraud Fidelity, and to intentionally misrepresent the
facts and circumstances, in order to induce Fidelity to
issue a lender's policy of title insurance to [the Bank].”
Fidelity claimed that “Priority Title and [Sister] were
part and parcel of the conspiracy to mislead and defraud
Fidelity” and that Worthington knew that neither Sister
nor Priority Title would inform Fidelity or the Bank of the
potential mechanic's lien.


[7]  ¶ 16 A claim for civil conspiracy must allege the
following elements: “(1) a combination of two or more
persons, (2) an object to be accomplished, (3) a meeting
of the minds on the object or course of action, (4) one or


more unlawful, overt acts, and (5) damages as a proximate
result thereof.” Israel Pagan Estate v. Cannon, 746 P.2d
785, 790 (Utah Ct.App.1987).


*161  [8]  ¶ 17 Here, Fidelity has not alleged facts to
support its allegations. Specifically, the complaint lacks
any facts showing a meeting of the minds. Rather, it states
conclusorily that, “since each of the Defendants knew
that [Sister] was [Worthington's] sister, and that [Brother–
in–Law] was [Worthington's] brother-in-law, each of the
Defendants knew that neither [Sister] nor [Brother–in–
Law] would inform [Fidelity]” of the possibility of a
mechanic's lien being filed. Thus, the complaint implied
that familial relationships alone give rise to an inference
of conspiracy when a sibling or her spouse is alleged to
have breached a duty to disclose. Fidelity must do more
to allege a meeting of the minds than simply imply that
this element is satisfied when the defendants are related by
blood or marriage.


¶ 18 Because Fidelity's complaint did not assert facts
to show that Worthington, Sister, Brother–in–Law, and
Priority Title agreed on a course of fraudulent behavior,
Fidelity failed to plead civil conspiracy to commit fraud
with the particularity required by rule 9(b). See Utah
R. Civ. P. 9(b); see also Coroles v. Sabey, 2003 UT App
339, ¶ 39 & n. 23, 79 P.3d 974 (explaining that rule
9(b)'s particularity requirement extends to civil conspiracy
claims predicated on fraud and possibly even to non-fraud
civil conspiracy claims).


¶ 19 Because we determine that Fidelity's complaint did
not state the fraud and civil conspiracy claims with
particularity, we hold that the district court correctly
dismissed those claims for failure to state a claim upon
which relief could be granted.


II. Breach of Fiduciary Duty


[9]  ¶ 20 Fidelity's second claim for relief alleged
breach of fiduciary duty. Specifically, Fidelity argued that
Priority Title and Sister breached the fiduciary duties
they owed to Fidelity as insurance agents. With respect
to Worthington, Fidelity alleged that he knew of that
fiduciary relationship, that he knew that the refinancing
loan could only close if the possibility of a mechanic's
lien was concealed from Fidelity, and that he “actively
participated in Priority Title's and [Sister's] concealment”
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of that possibility. Fidelity asserted that Worthington was
therefore “jointly and severally liable for the breach of
fiduciary duty.”


¶ 21 The district court's ruling stated that the court
could not find that Worthington owed any legal duties to
Fidelity. It also noted that “the claim that [Worthington]
aided and abetted a fraud and conspiracy are not
allegations pled in the Amended Complaint.” On appeal,
Fidelity argues that “[a]n independent duty exists not to
participate in the breach of a fiduciary duty” and that
the allegations in the complaint were “sufficient to state
a claim against [Worthington] for participating in (aiding
and abetting) the breach of fiduciary duty claim.”


¶ 22 We note that the complaint does not expressly plead
an aiding and abetting cause of action. Rather, the section
of the complaint Fidelity relies upon is titled “Breach of
Fiduciary Duty.” That section does not contain the phrase
“aiding and abetting.” On appeal, Fidelity attempts to
shoehorn the meaning of “aiding and abetting” into its
use of the word “participated.” Even assuming that this is
sufficient to plead an aiding and abetting cause of action,
Fidelity's complaint fails to state a claim upon which relief
can be granted.


[10]  ¶ 23 The sufficiency of the pleadings within a
complaint “must be determined by the facts pleaded
rather than the conclusions stated.” Franco v. Church
of Jesus Christ of Latter-day Saints, 2001 UT 25, ¶
26, 21 P.3d 198 (citation and internal quotation marks
omitted); Foster v. Saunders, 2005 UT App 264U, at
para. 3, 2005 WL 1356799 (per curiam). Here, Fidelity's
complaint asserts that Priority Title and Sister breached
their fiduciary duties to Fidelity. But the complaint


does not allege any act Worthington performed in
furtherance of those breaches. Fidelity's complaint claims
only that Worthington “actively participated” in the
breach. This allegation is purely conclusory rather than
factual and is therefore insufficient to support a claim
for relief. See Chapman v. Primary Children's Hosp., 784
P.2d 1181, 1186 (Utah 1989) (“We have stressed, and
continue to hold, that mere conclusory allegations in a
pleading, unsupported by a *162  recitation of relevant
surrounding facts, are insufficient to preclude dismissal or
summary judgment.”). Accordingly, dismissal pursuant to
rule 12(b)(6) of the Utah Rules of Civil Procedure was
appropriate.


CONCLUSION


¶ 24 Fidelity's complaint did not allege fraud or conspiracy
to commit fraud with the particularity rule 9(b) of
the Utah Rules of Civil Procedure requires. Fidelity's
complaint also failed to allege facts to support a claim that
Worthington aided and abetted Sister, or Priority Title, in
breaching a fiduciary duty owed to Fidelity. The district
court therefore correctly granted Worthington's motion to
dismiss for failure to state a claim upon which relief could
be granted. As a result, we need not consider whether the
district court correctly applied the economic loss rule to
Fidelity's fraud and breach of fiduciary duty claims. We
affirm the district court's order dismissing the complaint.


¶ 25 Affirmed.


All Citations


344 P.3d 156, 779 Utah Adv. Rep. 177, 2015 UT App 19


Footnotes
1 The Honorable Russell W. Bench, Senior Judge, sat by special assignment as authorized by law. See generally Utah


R. Jud. Admin. 11–201(6).


2 Because we affirm based upon the pleading deficiencies, we do not address the economic loss doctrine arguments.


3 Fidelity did not allege that Worthington withheld information from Priority Title; to the contrary, the complaint asserts that
the possibility of a mechanic's lien was “known to each of the Defendants,” including Priority Title.


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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88 Utah 373
Supreme Court of Utah.


S. W. BRIDGES & CO.
v.


CANDLAND et al.


No. 5386.
|


Feb. 17, 1936.


Synopsis
Appeal from District Court, Sanpete County, Seventh
District; Dilworth Woolley, Judge.


Action by S. W. Bridges & Company against W. D.
Candland and others, doing business as W. D. Candland
& Sons. Judgment for defendants, and plaintiff appeals.


Judgment set aside and new trial granted.


Attorneys and Law Firms


*842  White, Wright & Arnovitz and Chris Mathison, all
of Salt Lake City, and L. Leland Larson, of Manti, for
appellant.


Rawlings & Wallace, of Salt Lake City, and L. R.
Christensen, of Mt. Pleasant, for respondents.


Opinion


WOLFE, Justice.


This appeal involves, among other matters, the
construction of a printed form contract and two
addendum telegrams; also, the extent to which oral
evidence should be admitted to explain an alleged
ambiguity in those writings. Perhaps the best presentation
of the facts may be made by setting out in full the printed
form introduced as Exhibit E and hereafter so referred
to, and the two telegrams set out hereunder, respectively,
as Exhibits F and G and hereafter referred to by those
designations, all being dated May *843  24, 1929. The
italics throughout are supplied:
“Mt. Pleasant, Utah, May 24, 1929


For and in consideration of the payment of the sum
of Two Thousand Dollars and Twenty-Five Hundred &


No-100 Dollars as an advance on my-our wool by S.
W. Bridges & Co., Inc., of Boston, Mass., the receipt
of which is hereby acknowledged, I-We agree to ship on
consignment to the said S. W. Bridges & Co., Inc., my-
our entire clip of 1929 wool, about 4,800 fleeces, about
40,000 pounds. I-we agree to deliver my-our wool to said
S. W. Bridges & Co., Inc., (or their representative) F. O.
B. cars at D. & R. G. W. Railroad on or about May
29, 1929, in good, marketable condition, well tied and
honestly packed. A further advance up to a total of twenty
cents per pound will be made by S. W. Bridges & Co., Inc.,
or their representative. I-we agree that if at any time the
collateral for said advance, in the opinion of S. W. Bridges
& Co., Inc., is not sufficient to adequately protect said
advance together with charges, I-we will reduce said advance
by payment of such amount as is deemed necessary by S.
W. Bridges & Co., Inc., or will deliver sufficient additional
collateral satisfactory to S. W. Bridges & Co., Inc.


See telegrams of this date.


I-we agree to pay interest on all advances, including freight
charges and cartage, at the rate of 6 percent per annum,
and a commission of two and one-half cents per pound if
wool is sold in original packages, or three cents per pound
if wool is graded, said commission to include guarantee of
sales, also labor, storage, and premium for fire insurance
for 6 months after arrival of wool in Boston. S. W. Bridges
& Co., Inc., agree to keep the wool insured against fire in
companies of good reputation. It is mutually agreed that
the selling of the said wool is to be left to the best judgment
of S. W. Bridges & Co., Inc.


I-we agree to defend the title of said wool against all claims
whatsoever.


It is understood and agreed that this contract cannot be
altered in any respect, nor shall any lien or mortgage be
placed on the wool during the life of this contract except
by written consent of S. W. Bridges & Co., Inc.


This agreement is signed in duplicate, one copy to be
retained by each party.


[Signed] W. D. Candland & Sons.”


On this contract is a notation, “See telegrams of this date.”
The telegrams read as follows:
“S. W. Bridges and Co., Inc.
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200 Summer Street, Boston, Mass.


Upon receipt by North Sanpete Bank here of telegram
that you will not demand additional margin from W.
D. Candland and Sons nor John H. Seely & Sons Co.
against their wool consignments unless their equity therein
declines below twenty percent Candland and Seely will
deposit drafts for forty five hundred and six thousand
dollars respectively with consignment contracts attached
balance of twenty cents per pound advance will be drawn
against bills lading covering forty thousand and sixty
thousand lbs respectively prompt shipment early sale
requested no restrictions very reasonably hope to net thirty
two flat job my address Salt Lake City.


[Signed] Alex R. Livingstone, Jr.”


The above was Exhibit F. Exhibit G reads as follows:
“North Sanpete Bank,


Mt. Pleasant, Utah.


As arranged by Alexander Livingstone we will accept
consignments Candland and Seely advancing a total of
twenty cents per pound terms as per our printed contract.
We will not call for any additional margin from Candland
or Seely unless their equity in the total amount expended
shall fall below twenty percent of the fair value of the wool
please wire if transaction is definitely closed.


[Signed] S. W. Bridges & Co., Inc.”


According to the testimony of Mr. Bridges, Alex R.
Livingstone, Jr., was a wool buyer for the plaintiff and
other firms.


The complaint alleged that $8,700 had been advanced
to defendants on the wool; that total credits allowable
to defendants by reason of the sale of the wool
amounted to $9,709.74; and that the total charges
against them for advances, interest on advances, scouring
charges, inspection and separation, commissions, and
miscellaneous expenses amounted to $12,333.10, leaving
due the plaintiff $2,624.30, which defendants refused to
pay. While defendants in their answer technically denied
the correctness of these amounts, the matter was not
disputed by evidence. The plaintiff set out as a basis


for its recovery only the writing Exhibit E without the
supplemental telegrams. The defendants *844  denied
that such was the contract, but set up an amended
counterclaim alleging that the agreement was that plaintiff
would grade and scour the wool and sell the same at the
fair market value within 60 days after delivery of the wool
to it.


The evidence for plaintiff was entirely by depositions and
documentary. W. D. Candland was the only witness who
testified orally for the defendants. He testified that he did
not want to sign Exhibit E with the italicized portions
in the contract, whereupon Livingstone sent Exhibit
F and the Sanpete Bank received in reply Exhibit G.
Candland was permitted to give testimony of purported
conversations between himself and Livingstone before the
contract was signed to the effect that Livingstone had
agreed that Bridges would have the wool scoured and
sold within 60 days. Nothing appeared in the writings
concerning such agreement between the parties. The
court admitted it under the theory that it was of aid
in clearing up an ambiguity. Contends Candland that if
plaintiff had performed this alleged agreement to sell in
60 days from delivery, enough would have been realized
so that all plaintiff's advances and expenses would have
been paid and Candland would have received $2,800,
for which amount defendants prayed judgment in their
counterclaim.
[1] Examination of the writings and of the evidence, we
think, abundantly reveals and sustains the proposition
that under no theory of the case was the oral evidence of
Candland admissible to show an agreement with plaintiff
to grade, scour, and sell within 60 days after delivery. On
this ground, as well as on additional grounds later to be
considered, the judgment must be reversed.


An examination of Exhibits E, F, and G, above quoted,
leaves it doubtful whether there really is an ambiguity.
The testimony of Candland shows that defendants refused
to accept the italicized condition in the proffered printed
form. Then Livingstone sent Exhibit F, which is really not
a part of the contract because it is informative to plaintiff
that Candland would accept a contract in which plaintiff
would not call for more collateral or “drawback” of any
part of the advances unless their equity declined below 20
per cent. Twenty per cent. of what? The common-sense
version is 20 per cent. of the value of the wool Candland
was selling. Candland was the owner of the wool, but the
plaintiff's advances gave it a very substantial interest in
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that wool. It would be as anxious as Candland to sell the
wool for enough to meet all advancements, commissions,
and charges. Tersely, as telegrams usually are written,
it is plain that what was meant was that as long as the
value of the wool at any time on the market kept at such
a figure that 20 per cent. or more of that value after
all the advancements, commissions, and charges owing
to plaintiff were deducted, belonged to the defendants,
plaintiff would demand no further collateral or drawback
of the advancement. Thousands of telegrams a year are
sent where words used are invested with meaning derived
from business and trade practices or understandings. No
intelligent business man would have mistaken the meaning
of Exhibit F. It is part of the contract, however, only
as it serves to explain Exhibit G, which was the reply
telegram. In Exhibit G plaintiff made a slip which it seems
was its undoing. It states that the plaintiff will not call
for any additional security unless defendants' equity “in
the total amount expended” shall fall below 20 per cent.
of the fair value of the wool. This, literally read, does
not appear to make sense. What plaintiff most probably
meant was that if the difference between the value of the
wool and the amount expended did not fall below 20
per cent. of the former, it would not call for collateral.
Strictly speaking, there is an ambiguity. But this did not
furnish defendants with a license to introduce evidence
which never could explain such ambiguity. The evidence in
regard to an agreement to grade and scour and sell within
60 days had no relation to the ambiguity in this telegram.
Defendants seek to find an opening in the phrase, “as
arranged by Alexander Livingstone.” This it is contended
leaves it open as to what was arranged by Livingstone,
and thus the door is open for the admission of all the
alleged oral agreements. Not so. It was clear that the
wire of May 24th (Exhibit G), in answer to one sent the
same day by Livingstone (Exhibit F), did not refer to any
arrangements which, if made at all, plaintiff at the time it
received the wire had never heard of. Candland testified
that Livingstone told him that he (Livingstone) had told
plaintiff of the 60-day agreement and thus plaintiff could
have referred to it. But the only notation on the contract
is to these telegrams, and we have no evidence of *845
what, if anything, more than was contained in the telegram
of Livingstone, had been communicated to plaintiff. It
is quite evident the parties desired to make the printed
form as modified by the telegrams the contract and not
the printed form as modified by the telegrams as added to
or modified or supplemented by what either Candland or
Livingstone might say they talked about.


It was to guard against a situation of this sort that the
clause was placed in the contract that it could not be
altered except by the consent of the plaintiff. This is a
typical case which shows the value of that precaution.
Livingstone nowhere, through deposition or otherwise, is
a witness. But the adverse party gives evidence of what
Livingstone said before the contract was signed and what
he said a year after (see hereunder) under the theory
evidently that everything Livingstone is purported to have
said is as if the principal, Bridges, had said it; Livingstone
being the agent of Bridges. Everything which Candland
said to Livingstone and everything Livingstone said to
Candland is conveyed through the mouth of Candland,
an adverse witness. This, under proper conditions, is
permissible, but evidently plaintiff by its contract sought
to foreclose any matters not covered by the writings and
sought to avoid being at the mercy of the party on the
other end of the contract. The writings cannot be added
to or changed by oral evidence. They contain the full
contract. When ambiguous, the ambiguity may be cleared
up by oral evidence. If so ambiguous that no sense can
be derived from them, in certain cases the writings are
discarded and the agreement arrived at before it was
reduced to writing may be testified to, provided always
that the fundamental condition is present that there was a
meeting of the minds. If this principle were not adhered to,
writings would be of very little value. And they would not
be of much greater value if the courts permitted the doing
away with a definite recordation of the matters on which
the minds had met by allowing, under some guise, all other
matters discussed or talked about in a preliminary way to
come in when that was just what the writing was designed
to prevent. It appears that an early sale was requested
because Livingstone's wire says so. But it merely states that
it was requested, not demanded. Apparently that had been
mentioned. But if, instead of casually being mentioned,
Candland had considered it important that Bridges sell
within 60 days and wanted it as part of the agreement, he
would have insisted that the printed form be modified in
that regard as well as in regard to the matter of additional
collateral. The printed part of the contract specifies, “that
the selling of said wool is to be left to the best judgment of
Bridges & Co.” While these observations go more to the
improbability of any time limit for the sale having actually
been agreed upon, than to the question of the admissibility
of the evidence, they are quite material in considering
whether the words, “as arranged by Alex. Livingstone,”
ever could be used as a vehicle to transport into the case
this purported oral agreement as to a time limit for selling
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the wool. We think those words cannot be made to apply
to some alleged oral arrangement by Livingstone, but
must be taken to refer to the arrangement suggested by
Livingstone in his wire to Bridges. Certainly, it would
not be beyond the confines of reasonable construction to
hold that the words, “as arranged by Livingstone,” were
confirmatory of the suggested modification contained in
Livingstone's wire of the same date in which case all else in
Bridges' wire would have been superfluous. The 20 cents
per pound advancement was exactly what Livingstone had
put in his wire, and the part about additional margins in
the Bridges wire, we have little doubt, was also meant to
conform to the matter in Livingstone's wire. This is borne
out by the fact that Livingstone in his wire says, “Upon
receipt of North Sanpete Bank here of a telegram,” etc.
Then follow the conditions. Bridges wired the bank. He
would hardly have wired the bank if he meant to refer
to some arrangements between Candland and Livingstone
never suggested in Livingstone's wire, and in regard to
which it is quite unlikely that he would have thought the
bank would know about. The bank was to be apprised of
the acquiescence of Bridges to the suggested modification
of the part of the printed contract relating to collateral and
adverted to in the telegram from Livingstone to Bridges.
The bank would then accept the draft and present to the
payor, the plaintiff's bank.


Defendants, however, contend there is evidence of
Livingstone's statements purported to have been made to
Candland in the office of his attorneys on May 8, 1930,
about a year after the consignment contract *846  was
signed. Candland on his direct examination testified, over
objection, that: (1) “Mr. Livingstone advised me not to
pay Bridges one cent; that it was an outrage for him to ask
it; that he had made a contract with me for Bridges, and
Bridges had failed to keep it although he had urged him
many times to do what he promised. (2) Mr. Livingstone
told me that if Bridges had kept his agreement there would
have been no loss, but there would have been a substantial
amount come to me from the sale of that wool. (3) He
had notified Mr. Bridges of the agreement that I had made
with him and that Bridges had accepted the consignment
with that understanding.”


Later, on redirect examination, an affidavit purported to
have been made by Livingstone on May 8, 1930, the same
day as the above statements were testified to have been
made, which affidavit was formerly refused admission,
was given to Candland, who was apparently permitted to
sit before the jury and “refresh his recollection” by reading


largely from the document, against the objection of
plaintiff. We shall first consider this method of testifying
and then take up the broader ground of objection made to
the witness' testimony above set out given on direct and the
additional testimony concerning Livingstone's statements
to him on May 8, 1930, given on redirect by aid of the
affidavit. The admission of all this testimony is assailed by
assignments Nos. 1 and 8.
[2] [3] Refreshing a recollection is not equivalent to reading
from a document. “Recollection” is defined by Webster's
New International Dictionary as the act or practice of
collecting the mind; concentration; act of recollecting or
recalling to the memory; the power of recalling ideas to
the mind; that which is recollected; something called to the
mind. The process indulged in by Candland was not one
of having his memory touched off by something contained
in the affidavit and thus supplying, independently of
the document after such recalling, but was a process of
indirectly getting in evidence the contents of the affidavit;
it being perfectly apparent to the jury. This was more
prejudicial than introducing the affidavit, because the jury
might not be given the benefit of any qualifications or
contradictions which might appear in the affidavit. Not
Candland, but the affidavit, was testifying. Documents
used in connection with recollection are of two sorts: (1)
Those which serve to set the processes of recollection
agog. The fact or circumstances are then loosed from the
storage of the mind independently of the document as a
present recollection. It serves to titillate only. (2) Those
which serve to give present evidence of a recorded past
recollection or fact. Certain qualifications are required of
this second class which need not now be discussed. As to
the first class, any memorandum or document, whether
made by the witness, or by another at his instance, or
whether never seen before, will suffice, but care must be
exercised by the court to see that such instrument is serving
the function merely of starting the recollective processes in
action. It was said by Sir G. A. Lewin, in a note to Lawes v.
Reed, 2 Lew.Cr.C. 152, that: “Where the object is to revive
in the mind of the witness the recollection of the facts of
which he once had knowledge, it is difficult to understand
why any means should be excepted to whereby that object
may be obtained. Whether in any particular case the
witness' memory has been refreshed by the document
referred to, or he speaks from what the document tells
him, is a question of fact open to observation, more or
less according to the circumstances. If in truth the memory
has been refreshed, and he is enabled in consequence to
speak to facts with which he was once familiar, but which
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afterwards escaped him, it cannot signify, in effect, in
what manner or by what means these facts were recalled
to his recollection. Common experience tells every man
that a very slight circumstance, and one not in point to
the existing inquiry, will sometimes revive the history of
a transaction made up of many circumstances. *** Why,
then, if a man may refresh his memory by such means out
of court, should he be precluded from doing so when he
is under examination in court?” 2 Wigmore on Evid. (2d
Ed.) 37, note to § 758.


Wigmore says in his Second Edition on Evidence, vol. 2,
§ 758, p. 37:
“The purpose being to allow the legitimate use of written
aids, while preventing their misuse, it would seem that
no hard-and-fast rules can be laid down for invariable
application. That which is suspicious and reprehensible
in one instance may be entirely trustworthy in the *847
next. No unerring marks of impropriety can be named
absolutely.


It follows, therefore, that any writing whatever is eligible
for use, while, on the other hand, any writing whatever may,
in the circumstances, become improper.”


The discretion of the court must control the use, but
where a document is excluded from admission because
hearsay, the contents thereof cannot be got in evidence
under the pretext of refreshing a recollection. Where it is
apparent that the witness is just transmitting to the jury
the contents of the instrument rather than the contents
of his memory set off by the instrument, its use should
be prevented past the point where it serves the latter
office. But on a broader ground objection was well taken.
Any statements of Livingstone of the nature offered made
on May 8, 1930, were hearsay. The theory under which
they were offered was that they were Bridges' statements
because made by Bridges' agent in the course of Bridges'
business. Assuming that Livingstone was representing
Bridges to adjust the matter, certainly Livingstone was
not authorized to misrepresent Bridges. If Candland's
testimony is correct, a man who purported to be Bridges'
agent said what has been above numbered (1), (2), and
(3), and in addition the following: (4) “He was ashamed
that he had not been allowed to carry out the contract he
made with me, and that if Mr. Bridges had carried out
the contract there would have been no loss in the sale of
that wool; (5) that he repeatedly asked Mr. Bridges to have


it scoured and put on the market, and he offered to do
the work himself that that might be done; and (6) if it
had been sold anywhere in that period there would have
been a substantial sum returned to me; (7) that he got that
wool on the express agreement that he would scour and
sell within 60 days.”
[4] [5] Statements by Livingstone designated as (1)
are Livingstone's advice to Candland, Livingstone's
imprecation against his supposed principal Bridges,
Livingstone's conclusion as to Bridges failing to keep a
contract. Livingstone's purported statement designated
(2) is Livingstone's idea that Bridges had not kept his
contract and his opinion of what would have happened
had Bridges done so. Advice of an agent or his criticism of
his principal are not facts. Admissions must generally be
as to facts. An opinion may involve the consciousness of
liability or fault, but when made by an agent such opinion
must be within the scope of his authority.


Statement (4) embraces the idea that the contract had not
been carried out, a conclusion on the ultimate question
to be decided by the court on the defense side. Statement
(5) may have been made by Livingstone to Bridges, but
if Bridges had no duty to scour the wool, Livingstone's
request to handle the wool in that fashion would not
make such a duty. This does not involve an admission
that Bridges had the obligation to do so, but only that
Livingstone's idea, communicated to Bridges, was that it
should be scoured. Statement (6) is simply the expression
of an opinion and does not even, like statement (2),
involve the admission of not keeping a contract which
is embedded in statement (2). Statement (7) purports to
be Livingstone's conclusion of what the express contract
between Candland and Bridges was. Statement (3) is as to
the fact that Bridges had been notified of this purported
agreement to sell within 60 days. In the analysis of these
statements we have two things to consider. The first,
do any of them involve matter which can be classified
as admissions? Secondly, if admissions, were they within
the scope of the purported agent's authority or scope of
agency? We can test the first by considering what would
be the effect if made by Bridges himself. If Bridges had
said that Candland did not owe him a cent, that it was an
outrage that he should ask it, and that he (Bridges) had
failed to keep his contract with Candland, and that if he
(Bridges) had kept his contract there would have been no
loss, and that he got the wool on the express agreement
that he would scour and sell it within 60 days, the element
of contradiction to his position in court necessary to an
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admission would be present, granting the opinions or
conclusions on ultimate questions made by a party to a
suit out of court may be given in court—a point at this
time not necessary to decide. Any one who had heard
Bridges so state could testify to such matters, and if the
jury believed such witness, Bridges would have been out
of court. But were they within the scope of the agent's
authority? Assuming that Livingstone on May 8, 1930,
was an agent of Bridges to seek an adjustment of the
matter—and there is some evidence of this in Bridges'
deposition that he asked Livingstone *848  about a year
later “to see Candland about it”—were these statements
purporting to have been made by Livingstone within the
scope of his authority? It is hardly to be presumed that an
agent sent out to adjust a claim has authority to state that
his principal is a scoundrel and that there is nothing owing
to him.
[6] [7] While a principal is bound by the acts or statements
of his agent done or made within his authority and even
within his apparent authority where the principal has put
him in a position or given him such authority as permits
an authority not given to appear as if given, yet where
the act or statement itself shows on its face that it is
adverse to the principal, it presents at once notice to the
other that there is no such authority. An authority to
say something can hardly be apparent or actual when the
statement itself is not for the principal, but deliberately
and designedly against him. The principal in selecting an
agent is not bound by such treachery as that. For these
reasons Livingstone could not be said to have apparent
authority, in a mission peaceably to adjust a difficulty,
to make the statements which on their face showed just
the opposite from an authority apparent. The statements,
therefore, were in no sense admissions of Bridges because
made by Livingstone as his agent within the scope of his
authority or apparent authority. Says Wigmore, vol. 2, on
Evidence (2d Ed.) § 1078, p. 585:
“He who sets another person to do an act in his stead
as agent is chargeable by such acts as are done under
that authority, and so too, properly enough, is affected by
admissions made by the agent in the course of exercising
that authority. The question therefore turns upon the
scope of the authority. This question, frequently enough a
difficult one, depends upon the doctrine of Agency applied
to the circumstances of the case, and not upon any rule of
Evidence.


The common phrasing of the principle is well represented
in the following passage:


1839, Buchanan, C. J., in Franklin Bank v. Pennsylvania
D. &. M. S. N. Co., 11 Gill & J. 28, 33, 33 Am.Dec.
687: ‘The principle upon which the declaration or
representations of an agent, within the scope of his
authority, are permitted to be proved, is, that such
declarations, as well as his acts, are considered and treated
as the declarations of his principal. What is so done by
an agent, is done by the principal through him, as his
mere instrument. So whatever is said by an agent, either
in the making a contract for his principal, or at the time,
and accompanying the performance of any act, within the
scope of his authority, having relation to, and connected
with, and in the course of the particular contract or
transaction in which he is then engaged, is, in legal effect,
said by his principal, and admissible in evidence; not
merely because it is the declaration or admission of an
agent, but on the ground, that being made at the time
of and accompanying the contract or transaction, it is
treated as the declaration or admission of the principal,
constituting a part of the “res gestae,” a part of the
contract or transaction, and as binding upon him as if in
fact made by himself. But declarations or admissions by
an agent, of his own authority, and not accompanying the
making of a contract, or the doing of an act, in behalf of
his principal, nor made at the time he is engaged in the
transaction to which they refer, are not binding upon his
principal, not being part of the “res gestae”, and are not
admissible in evidence, but come within the general rule
of law, excluding hearsay evidence; being but an account
or statement by an agent of what has passed or been done
or omitted to be done,—not a part of the transaction, but
only statements or admissions respecting it.”’


The language from the quotation from the Franklin Bank
Case, which seems to fit the facts of this case, is that
the so-called admissions of Livingstone appear to be the
“account or statement by an agent of what has passed
or been done or omitted to be done,” and as agent
Livingstone had no such authority to comment or give
his idea of what Bridges had formerly agreed to do. The
eighth assignment of error was well taken. The purported
statements of Livingstone alleged to have been made on
May 8, 1930, were highly prejudicial before a jury and
alone would have to result in a reversal of this case.
[8] [9] The court gave an instruction which advised the
jury that the issue was whether on the one hand the
contract was as alleged by the plaintiff, or, on the other
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hand to scour and sell the wool within 60 days, and that
plaintiff was to reimburse itself for its advances, expenses,
charges, and commissions and not call on defendants for
any refund. We know of no evidence substantiating the
allegation in the amended answer that the defendants
*849  were in no event to reimburse plaintiff. The


testimony was that if the wool had been sold in 60 days the
plaintiff could have reimbursed itself for all these charges
and there would have remained a surplus for defendants.
But neither the written instruments nor any testimony
of purported conversations between Livingstone and
Candland reveal any such agreement. The testimony of
Candland that he “had a conversation with Livingstone
to the effect that the expenses of handling that wool was
to come out of the difference between what I recieved and
what it was sold for” is not proper evidence to sustain
such position. In the first place, it was not admissible
under the principles heretofore announced to explain the
purported ambiguity in the writings. Secondly, it gives
no conversation, but conclusions. They may have been


Livingstone's opinion as to what could be accomplished
by a quick sale and not a commitment, Assignment No.
6, which attacks the admission of this evidence, is well
taken. There was testimony that had it been sold such
would have been the effect. The instruction was therefore
erroneous. Assignment No. 14 is therefore well taken.
Also assignments Nos. 15 and 16 directed to the same
instruction. Assignments Nos. 1 to 7, both inclusive,
attack rulings which we have already discussed.


The judgment of the lower court is set aside, and a new
trial granted; appellant to recover costs.


ELIAS HANSEN, C. J., and FOLLAND, EPHRAIM
HANSON, and MOFFAT, JJ., concur.


All Citations


88 Utah 373, 54 P.2d 842


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.








§ 24.Economic-loss doctrine—Effect of doctrine, 74 Am. Jur. 2d Torts § 24


 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 1


74 Am. Jur. 2d Torts § 24


American Jurisprudence, Second Edition  | February 2018 Update
Torts
Jeffrey J. Shampo, J.D.


III. Kinds of Acts
A. Particular Kinds of Acts
2. Acts Arising out of a Contractual or Business Relationship


§ 24. Economic-loss doctrine—Effect of doctrine


Topic Summary  | Correlation Table  | References


West's Key Number Digest


• West's Key Number Digest, Torts 118


If tort claims are based on duties that are imposed by contract, then under the economic-loss rule, contract law provides


the remedies for economic losses. 1  The economic-loss doctrine forbids a party from suing or recovering in tort for


economic or pecuniary losses that arise only from breach of contract 2  or are associated with the contract relationship. 3


In other words, tort damages are generally not recoverable unless the plaintiff suffers an injury that is independent and


separate from the economic losses recoverable under a breach-of-contract claim. 4


The economic-loss doctrine bars tort liability when the plaintiff has a contract with the defendant, and contract law


provides an adequate remedy for the type of injury alleged. 5  Courts similarly hold that the economic-loss doctrine


prohibits recovery under tort for purely economic losses 6  or for economic losses that are not also accompanied by


tangible harm 7  or physical injury to persons or other property. 8  The doctrine provides that a contracting party who


suffers purely economic losses, which is the loss of the benefit of one's bargain, 9  must seek his or her remedy in contract


and not in tort 10  as such claims are instead governed by contract law. 11


Thus, where a plaintiff may recover economic loss under a contract, generally, a cause of action in tort for purely


economic loss will not lie. 12  Indeed, the limitation imposed by the economic-loss rule may hold true even when the


plaintiff is precluded from recovering on the contract. 13


CUMULATIVE SUPPLEMENT


Cases:
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Under Michigan law, economic-loss doctrine draws a line between breach of contract claims arising from commercial
transactions, where commercial and contract law protect parties' economic expectations, and tort actions intended to
remedy unanticipated injuries as a result of conduct that violates a separate legal duty apart from the contract. Llewellyn-
Jones v. Metro Property Group, LLC, 22 F. Supp. 3d 760, 88 Fed. R. Serv. 3d 1096 (E.D. Mich. 2014).


Whether a tort claim can be asserted alongside a breach of contract claim, as opposed to being barred under New Jersey's
economic loss doctrine, depends on whether the tortious conduct is extrinsic to the contract between the parties. Ergowerx
Intern., LLC v. Maxell Corp. of America, 18 F. Supp. 3d 430 (S.D. N.Y. 2014).


Under New Hampshire law, the economic loss doctrine reaches beyond the contractual context, and provides that a
plaintiff may not recover in a negligence claim for purely economic loss. Schaefer v. Indymac Mortg. Services, 731 F.3d
98 (1st Cir. 2013).


Under North Carolina law, tort actions otherwise barred by the economic loss rule are viable if the injury proximately
caused by the promisor's negligence: (1) was an injury to the person or property of someone other than the promisee;
(2) was to property of the promisee other than the property which was the subject of the contract, or was a personal
injury to the promisee; (3) was loss of or damage to the promisee's property, which was the subject of the contract, the
promisor being charged by law, as a matter of public policy, with the duty to use care in the safeguarding of the property
from harm, as in the case of a common carrier, innkeeper or other bailee; or (4) was a wilful injury to or a conversion
of the property of the promisee, which was the subject of the contract, by the promisor. Ellis v. Louisiana-Pacific Corp.,
699 F.3d 778 (4th Cir. 2012).


To show a sufficient proprietary interest to avoid application of the Robins Dry Dock rule that bars recovery in a maritime
case for economic damages absent physical injury to a plaintiff's proprietary interest, the general rule is that a plaintiff
must show he is an owner of the damaged property; when the plaintiff is clearly not the owner of the physically damaged
property, Robins Dry Dock bars economic damage recovery. In re Deepwater Horizon, 784 F.3d 1019 (5th Cir. 2015).


Under Illinois law, a plaintiff seeking to recover purely economic losses due to defeated expectations of a commercial
bargain cannot recover in tort, regardless of the plaintiff's inability to recover under an action in contract. Al Maha
Trading & Contracting Holding Co. v. W.S. Darley & Co., 936 F. Supp. 2d 933, 80 U.C.C. Rep. Serv. 2d 314 (N.D.
Ill. 2013).


The traditional "economic loss rule" under Massachusetts law provides that, when a defendant interferes with a contract
or economic opportunity due to negligence and causes no harm to either the person or property of the plaintiff, the
plaintiff may not recover for purely economic losses. Unum Group v. Benefit Partnership, Inc., 938 F. Supp. 2d 177
(D. Mass. 2013).


Under New York "economic loss rule," damages that arise from the failure of a party to perform pursuant to a bargained-
for agreement are recoverable in contract, and not in tort, unless a legal duty independent of the contract itself has been
violated. Kalimantano GmbH v. Motion in Time, Inc., 939 F. Supp. 2d 392 (S.D. N.Y. 2013).


Ohio law prevents the recovery of purely economic losses in a negligence action when recovery of such damages is not
based upon a tort duty independent of contractually created duties. Dooley v. Wells Fargo Bank, Nat. Ass'n, 941 F.
Supp. 2d 862 (S.D. Ohio 2013).


Under Oregon law, for purposes of economic loss rule, a heightened duty beyond the common law duty to exercise
reasonable care to prevent foreseeable harm can arise from a statute or from a special relationship between the parties.
Hoy v. Yamhill County, 107 F. Supp. 3d 1078 (D. Or. 2015).
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South Carolina's economic loss rule bars a negligence action where duties are created solely by contract. Midland Mortg.
Corp. v. Wells Fargo Bank, N.A., 926 F. Supp. 2d 780 (D.S.C. 2013).


Under Tennessee law, the economic loss doctrine provides that, absent privity, one may not recover in negligence where
there is no injury to person or property. Ladd Landing, LLC v. Tennessee Valley Authority, 874 F. Supp. 2d 727 (E.D.
Tenn. 2012), appeal dismissed, (6th Cir. 12-5842)(Aug. 22, 2012).


Under Texas law, if the action depends entirely on pleading and proving the contract in order to establish a duty, the
action remains one for breach of contract only, regardless of how it is framed by the pleadings, precluding recovery in
tort under the economic loss rule. Sgroe v. Wells Fargo Bank, N.A., 941 F. Supp. 2d 731 (E.D. Tex. 2013).


When determining whether the economic loss rule under Texas law is applicable, the focus is on determining whether
the injury is to the subject of the contract itself, and in determining whether a tort claim is merely a repackaged breach
of contract claim, a court must consider: (1) whether the claim is for breach of duty created by contract, as opposed to
a duty imposed by law, and (2) whether the injury is only the economic loss to the subject of the contract itself. Miller
v. CitiMortgage, Inc., 970 F. Supp. 2d 568 (N.D. Tex. 2013).


Under New Jersey economic loss doctrine, tort remedy does not arise from breach that occurs during contractual
relationship unless the breaching party owes independent duty imposed by law; only if defendant owes a duty of care
separate and apart from contract between parties will New Jersey courts allow a tort claim. In re Residential Capital,
LLC, 517 B.R. 462 (Bankr. S.D. N.Y. 2014).


Economic loss doctrine did not apply in the context of a commercial construction dispute so as to preclude the public
building authority, as the owner of the subject property, from asserting tort claims against various subcontractors, where
the only damage claimed to have resulted from any defective conditions allegedly caused by the subcontractors was to
the property itself. Public Bldg. Authority of City of Huntsville v. St. Paul Fire and Marine Ins. Co., 80 So. 3d 171
(Ala. 2010).


An entity that did not exist at the time a duty was contractually created may still be subject to the interrelated contracts
doctrine, for purposes of determining application of economic loss rule, if that entity is a party to a contract that is
sufficiently interrelated with the duty-creating contract or a is third-party beneficiary of such an interrelated contract. S
K Peightal Engineers, LTD v. Mid Valley Real Estate Solutions V, LLC, 2015 CO 7, 342 P.3d 868 (Colo. 2015).


Economic loss doctrine barred contractor's professional negligence claim against design engineering firm, with which
contractor had no contract, for purely economic losses suffered in consequence of relying on firm's allegedly defective
designs and timeline projections; there was no risk of serious injury or death, negligent actions of firm did not create such
risk, and there was no claim of damage to property. Balfour Beatty Infrastructure, Inc. v. Rummel Klepper & Kahl,
LLP, 226 Md. App. 420, 130 A.3d 1024 (2016).


[END OF SUPPLEMENT]
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Footnotes
1 Rhino Fund, LLLP v. Hutchins, 215 P.3d 1186 (Colo. App. 2008), as modified on denial of reh'g,


(Dec. 24, 2008) and cert. dismissed, (Mar. 17, 2009).
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Mermart, LLC, 595 F.3d 812 (8th Cir. 2010); Giles v. General Motors Acceptance Corp., 494 F.3d 865
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and cert. dismissed, (Aug. 14, 2009); Tyson Roller Bearing, Inc. v. Accuride Corp., 2008 WL 2168916
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of contract was violated. Excel Const., Inc. v. HKM Engineering, Inc., 2010 WY 34, 228 P.3d 40
(Wyo. 2010).


3 Plourde Sand & Gravel v. JGI Eastern, Inc., 154 N.H. 791, 917 A.2d 1250 (2007); Wickenhauser v.
Lehtinen, 2007 WI 82, 302 Wis. 2d 41, 734 N.W.2d 855 (2007).


4 Heil Co. v. Polar Corp., 191 S.W.3d 805 (Tex. App. Fort Worth 2006).


5 Schreiber Foods, Inc. v. Lei Wang, 651 F.3d 678 (7th Cir. 2011) (applying Wisconsin law).


6 Travelers Indem. Co. v. Dammann & Co., Inc., 594 F.3d 238, 72 U.C.C. Rep. Serv. 2d 137 (3d
Cir. 2010) (applying New Jersey law); Memorial Hermann Healthcare System Inc. v. Eurocopter
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App. 3d 126, 306 Ill. Dec. 486, 857 N.E.2d 885 (3d Dist. 2006); R.L. Whipple Co., Inc. v. Pondview
Excavation Corp., 71 Mass. App. Ct. 871, 887 N.E.2d 1095 (2008); Lord v. Customized Consulting
Specialty, Inc., 182 N.C. App. 635, 643 S.E.2d 28 (2007); EBWS, LLC v. Britly Corp., 181 Vt. 513,
2007 VT 37, 928 A.2d 497 (2007).
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damages suffered are economic losses. U.S. Fire Ins. Co. v. J.S.U.B., Inc., 979 So. 2d 871 (Fla. 2007).


7 Hunt Const. Group, Inc. v. Brennan Beer Gorman/Architects, P.C., 607 F.3d 10 (2d Cir. 2010)
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8 Flagstaff Affordable Housing Ltd. Partnership v. Design Alliance, Inc., 223 Ariz. 320, 223 P.3d 664
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12 Plourde Sand & Gravel v. JGI Eastern, Inc., 154 N.H. 791, 917 A.2d 1250 (2007).
The economic-loss rule bars recovery for an alleged breach of tort duties where a contractual
relationship exists, and the losses are economic losses. King v. Rice, 146 Wash. App. 662, 191 P.3d
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522 P.2d 144
Supreme Court of Utah.


E. A. STROUT WESTERN REALTY
AGENCY, INC., Plaintiff and Appellant,


v.
Owen H. BRODERICK, Defendant and Respondent.


No. 13479.
|


April 30, 1974.


Synopsis
Law action to recover a real estate broker's commission
based on an exclusive listing agreement. The Fourth
District Court, Utah County, Allen B. Sorensen, J.,
entered judgment in favor of defendant contractor, and
broker appealed. The Supreme Court, Ellett, J., held
that building contractor would not be permitted by parol
evidence to vary the clear, unambiguous terms of the
parties' wriitten contract, under which defendant agreed
to pay a real estate commission ‘If a buyer or transferee
ready, willing and able to buy or exchange for this
property is procured by you or by anyone else, including
myself.’


Reversed and remanded.


Attorneys and Law Firms


*144  S. Rex Lewis, Howard, Lewis & Petersen, Provo,
for plaintiff and appellant.


Clair M. Aldrich, Provo, for defendant and respondent.


Opinion


ELLETT, Justice:


This appeal is from a judgment against the plaintiff and
in favor of the defendant on a law action to recover a real
estate broker's commission based on an exclusive listing
agreement.


The defendant is a building contractor. Hye buys land,
erects houses, and sells them to the public. He has utilized
the services of the plaintiff in past transactions and in fact
used the efforts of plaintiff to trade one of his homes to
a third party for a home and cash. He paid a commission


to plaintiff for this service. However, the plaintiff was able
to get the third party to reduce his price by the amount
of the commission. As a part of the same transaction the
defendant signed what is denominated ‘Exclusive Right to
Sell’ the acquired home consisting of a printed form with
only two blanks to be filled in, viz.: the expiration date and
the rate of commission. The dispute in this case involves
the following language:


If a buyer or transferee ready, willing
and able to buy or exchange for
this property is procured by you or
by anyone else, including myself, I
agree to pay you a commission of 6%
of the selling price, or a minimum
commission of $200, whichever is
greater.


The defendant persuaded the trial court that the language
above was not correct and that he agreed to pay a
commission only in case the plaintiff sold the home.


The agreement was dated September 16, 1971, and was
to expire according to the writing in the blank space on
March 6, 1972. The other blank space had the figure 6
written in the blank for the per cent of the selling price to
be paid as a commission. *145  The defendant sold the
home on or about November 12, 1971, and refused to pay
the commission to the plaintiff. He claims that some blank
spaces on the back of the agreement were not filled in when
he signed his name.


Those blanks have to do with a description of the home
and equipment located therein as well as the selling price.
We think it is immaterial to this action whether those
blanks were filled in or not. There is no claim that the date
and per cent written into the agreement were not correct.
[1]  The question presented to the trial court and


urged on appeal is whether the defendant can vary a
clear, unambiguous term of a written contract by parole
evidence.


Two witnesses for the plaintiff testified that all blanks
on both sides of the agreement were filled in before the
defendant signed it. They also testified that when he said
he wanted to reserve the right to make his own sale, they,
as agents of the plaintiff, told him it would have to be an
exclusive listing or they would not undertake to sell it. The
defendant testified as follows:
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Q. At that time what was said and by whom?


A. I don't remember everything. I told them if they sold
the house they could have the commission at that time. I
don't know if they went along with it.


Q. Was that your understanding when you signed this
document?


A. Yes.


The defendant further testified regarding the blanks in the
agreement as follows:
A. The printed part was in there, yes.


Q. Was the six per cent filled in?


A. They might have just filled that in with their pen at the
time I signed it.


Q. Did you have a discussion as to how long the listing
agreement was to be for?


A. I don't remember. The form says six months. That is all.


Q. That generally was your agreement?


A. That is what most real estate contracts are.


Q. So far as you and I are concerned the only thing we are
hung up on is whether you should have paid a commission
if you sold it yourself?


A. That's right.


As to the agreement itself, the defendant testified:
Q. When you signed it you knew you were obligating
yourself to pay a real estate commission, did you not?


A. No.


Q. You didn't know you were obligating yourself to pay a
real estate commission?


A. If they sold the house I was.


Q. You know that you were to pay a six per cent
commission if the real estate company sold the house? You
knew that?


A. Yes.


Q. You knew that at the time you signed that agreement?


A. Yes.


It is obvious that by the terms of the written agreement
there was a promise to pay a commission to plaintiff if the
home was sold during the six months following the listing
agreement.
[2]  Parole evidence may be received to clarify ambiguous


language in a contract, to show what the agreement was
relative to filling in blanks, and to supply omitted terms
which were agreed upon but inadvertently left out of the


written agreement. 1  However, under the general rule,
which is applicable here, parole evidence may not be given
to change the terms of a written agreement which are clear,


definite, and unambiguous. 2  To permit that *146  would
be to cast doubt upon the integrity of all contracts and to
leave a party to a solemn agreement at the mercy of the
uncertainties of oral testimony given by one who in the
subsequent light of events discovers that he made a bad
bargain.


Written words can be examined so as to ascertain what
they stand for in connection with particular conduct or
particular objects. Thus expressions of the parties prior
to and contemporaneous with the execution of a written
instrument may be helpful in understanding the meaning
of the language used. However, the defendant here does
not seek to explain the meaning of a paragraph. He simply
wants the court to eliminate it in its entirety. This the
courts cannot do.


The Minnesota case of Cargill Commission Co. v.
Swartwood, 159 Minn. 1, 198 N.W. 536 (1924), is in point.
There the defendant in writing guaranteed any and all
sums of money furnished by plaintiff to a flour milling
corporation. When sued upon his contract, he contended
that it was orally agreed that the guaranty should only
apply to sums of money furnished for the purchase of
grain locally. The jury found for the defendant, but the
Minnesota Supreme Court reversed and in speaking about
the parole evidence rule stated at page 538:
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. . . Without that rule there would be
no assurance of the enforceability of
a written contract. If such assurance
were removed today from our law,
general disaster would result, because
of the consequent destruction of
confidence, for the tremendous but
closely adjusted machinery of modern
business cannot function at all without
confidence in the enforceability of
contracts. . . .


The trial court erred in permitting oral testimony tending
to vary the disputed paragraph and in finding that the
agreement as signed was not the agreement of the parties.


The judgment is reversed and the case remanded with
directions to enter judgment for the plaintiff as prayed.
Costs are awarded to the appellant.


CALLISTER, C.J., and HENRIOD, CROCKETT and
TUCKETT, JJ., concur.


All Citations


522 P.2d 144


Footnotes
1 Fox Film Corp. v. Ogden Theatre Co., Inc., 82 Utah 279, 17 P.2d 294 (1932).


2 B. T. Moran, Inc. v First Security Corp., 82 Utah 316, 24 P.2d 384 (1933); Hatch v. Adams, 8 Utah 2d 82, 329 P.2d
285 (1958).


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Eighth Circuit.


AKA DISTRIBUTING
COMPANY, Plaintiff—Appellant,


v.
WHIRLPOOL CORPORATION,


Defendant—Appellee.


No. 97–1412.
|


Submitted Oct. 23, 1997.
|


Decided March 6, 1998.


Synopsis
Vacuum cleaner distributor sued manufacturer for breach
of contract, fraud, constructive fraud, and negligent
misrepresentation. The United States District Court for
the District of Minnesota, David S. Doty, J., 948
F.Supp. 903, granted manufacturer summary judgment,
and distributor appealed. The Court of Appeals, Loken,
Circuit Judge, held that: (1) contract claim was governed
by Uniform Commercial Code (UCC) and was time-
barred; (2) fraud claim was barred by Minnesota's
economic loss doctrine; and (3) distributor failed to state
constructive fraud or negligent misrepresentation claim.


Affirmed.


Attorneys and Law Firms


*1084  Mary C. Ivory, St. Paul, MN, argued (Thomas J.
Lyons and Thomas E. Boland, on the brief), for Plaintiff–
Appellant.


Robert F. James, Great Falls, MT, argued (Keith A.
Hanson, Andrew L. Frey, and Norman R. Williams II, on
the brief), for Defendant–Appellee.


Before RICHARD S. ARNOLD, Chief Judge, LOKEN
and HANSEN, Circuit Judges.


Opinion


LOKEN, Circuit Judge.


AKA Distributing Company appeals the district court's 1


grant of summary judgment dismissing breach of contract,
fraud, constructive fraud, and negligent misrepresentation
claims against Whirlpool Corporation. We conclude the
contract claim is governed by the Uniform Commercial
Code and time-barred, the fraud claim is barred by
Minnesota's economic loss doctrine, and the constructive
fraud and negligent misrepresentation claims are without
merit. Accordingly, we affirm.


The facts relevant to the issues on appeal can be briefly
stated. AKA's owner, Allen Allstadt, has been in the
vacuum cleaner sales and service business since 1974. He
formed AKA in 1979 for the wholesale distribution of
floor care products. Whirlpool approached Allstadt in
1984 about distributing a new line of branded upright
and canister vacuum cleaners. Allstadt examined the
new products and suggested improvements to Whirlpool.
AKA then signed a distributor contract in February
1985. The written contract prescribed a one-year term,
but Whirlpool representatives assured Allstadt that the
relationship would be a long one. In early 1986, with
the contract about to expire, Allstadt met with John
Geehring, Whirlpool's national sales manager. They
agreed that the relationship would continue without a
written contract under the terms of the 1985 contract.
Geehring again assured Allstadt that the relationship
would be a long-term one. Geehring repeated that
assurance to Allstadt at a July 1986 distributors meeting,
and David Allen, Whirlpool's Division Vice President,
gave a similar assurance in the presence of all the
distributors.


The new Whirlpool line was beset with product problems.
Allstadt and other AKA employees forwarded many
engineering suggestions to Whirlpool in an effort to
improve the products and to meet AKA's contractual
*1085  obligation to resolve customer complaints.


Geehring agreed that AKA's suggestions substantially
improved the products and in one instance prevented
a recall. However, on January 6, 1988, Whirlpool gave
notice it would terminate the floor care line and AKA's
distributorship effective April 1, 1988, the same day that
Whirlpool announced a major vacuum cleaner purchase
commitment from Sears Roebuck and Company.



https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id4039cb3943e11d9bdd1cfdd544ca3a4&transitionType=Document&originationContext=docHeaderFlag&contextData=(sc.Default) 

https://1.next.westlaw.com/Document/If33102a6fe0411d983e7e9deff98dc6f/View/FullText.html?navigationPath=RelatedInfo%2Fv4%2Fkeycite%2Fnav%2F%3Fguid%3DIf33102a6fe0411d983e7e9deff98dc6f%26ss%3D1998064838%26ds%3D2002132993&listSource=RelatedInfo&list=NegativeCitingReferences&rank=0&originationContext=docHeader&transitionType=NegativeTreatment&contextData=%28sc.Default%29 

http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5010421894)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem

http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5010421894)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0113238901&originatingDoc=Id4039cb3943e11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996281191&pubNum=0000345&originatingDoc=Id4039cb3943e11d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996281191&pubNum=0000345&originatingDoc=Id4039cb3943e11d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0225770701&originatingDoc=Id4039cb3943e11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0225485901&originatingDoc=Id4039cb3943e11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0225485901&originatingDoc=Id4039cb3943e11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0287285201&originatingDoc=Id4039cb3943e11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0145629001&originatingDoc=Id4039cb3943e11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0181163301&originatingDoc=Id4039cb3943e11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0181163301&originatingDoc=Id4039cb3943e11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0190419401&originatingDoc=Id4039cb3943e11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0197420101&originatingDoc=Id4039cb3943e11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0167172901&originatingDoc=Id4039cb3943e11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0225770701&originatingDoc=Id4039cb3943e11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0143999101&originatingDoc=Id4039cb3943e11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0225770701&originatingDoc=Id4039cb3943e11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





AKA Distributing Co. v. Whirlpool Corp., 137 F.3d 1083 (1998)


35 UCC Rep.Serv.2d 45


 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 2


AKA commenced this action on December 28, 1993. In
essence, AKA alleges that Whirlpool fraudulently told
distributors they would be selling Whirlpool products for
a long time, concealing its secret plan to manufacture
private label cleaners for Sears. Whirlpool thereby lured
AKA and others into signing distributor contracts for
branded products so it could capture their engineering
talents in developing a product line acceptable to Sears.


I. The Contract Claim.


The district court dismissed AKA's breach of contract
claim as time-barred by the four-year statute of limitations
in Article 2 of the Minnesota Uniform Commercial
Code. See Minn.Stat. § 336.2–725. Article 2 applies to
“transactions in goods.” Minn.Stat. § 336.2–102. On
appeal, AKA argues that Article 2 does not apply to
its distributor contract with Whirlpool. That contract
primarily involved the provision of services, AKA
reasons, because of the engineering services it provided to
improve Whirlpool products and the “enormous efforts”
expended by AKA to remedy product defects and resolve
customer complaints.


[1]  The distributor contract, as opposed to a particular
order for vacuum cleaners, involved a mix of goods
and services. Minnesota courts use the “predominant
purpose” test to determine whether Article 2 applies
to such a contract or transaction. See Vesta State
Bank v. Independent State Bank, 518 N.W.2d 850, 854
(Minn.1994).


The test [for mixed contracts
is] whether their predominant
factor, their thrust, their purpose,
reasonably stated, is the rendition
of service, with goods incidentally
involved (e.g., contract with artist
for painting) or is a transaction of
sale, with labor incidentally involved
(e.g., installation of a water heater in
a bathroom).


Bonebrake v. Cox, 499 F.2d 951, 960 (8th Cir.1974).
Applying this test, most courts have concluded that
contracts for the distribution of goods are governed by
Article 2. See Ralph's Distributing Co. v. AMF, Inc., 667


F.2d 670, 673 n. 6 (8th Cir.1981) (Iowa law); Kirby v.


Chrysler Corp., 554 F.Supp. 743, 748–50 (D.Md.1982). 2


[2]  We agree with the district court that the
predominant purpose of AKA's “Associate Distributor
Sales Agreement” with Whirlpool was the sale of goods.
Whirlpool wanted to sell floor care products at wholesale
to AKA, and AKA wanted to resell those products to
retail customers. The sales agreement describes Whirlpool
and AKA as “Vendor and Vendee.” It provides terms
for establishing price, filling orders, and shipments. The
services AKA provided were incidental to selling vacuum
cleaners, and there is no evidence Whirlpool paid AKA
for services, other than payments for warranty repairs
governed by a separate Floor–Care Service Agreement.
Thus, Article 2 governs the contract, and AKA's breach
of contract claim is time-barred by Article 2's four-year
statute of limitations.


II. The Tort Claims.


The district court held that Minnesota's economic loss
doctrine bars AKA's tort claims for fraud, constructive
fraud, and negligent misrepresentation because AKA
suffered only economic loss and therefore is limited to
its contractual remedies under Article 2. AKA argues
on appeal that the doctrine does not apply because
AKA is not seeking to circumvent warranty remedies
and in any event the doctrine does not bar fraud and
misrepresentation claims.


*1086  [3]  In Superwood Corp. v. Siempelkamp Corp.,
311 N.W.2d 159, 160–62 (Minn.1981), a products liability
case, the Minnesota Supreme Court first held that
“economic losses arising out of commercial transactions
are [not] recoverable under negligence and strict products
liability theories.” Instead, plaintiffs in such cases are
limited to their contract and warranty remedies under the
U.C.C. Although the discussion in Superwood emphasized
the need to ensure the integrity of the U.C.C.'s warranty
remedies governing sales transactions, the Court later
clarified that a “commercial transaction” for purposes
of Superwood 's economic loss doctrine “is a transaction
governed by Article 2 of the Uniform Commercial Code.”
McCarthy Well Co. v. St. Peter Creamery, Inc., 410
N.W.2d 312, 314 (Minn.1987). Thus, AKA's contention
that the doctrine does not apply because AKA is not
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seeking to circumvent warranty remedies is without


merit. 3


[4]  Although Superwood involved tort claims of
negligence and strict products liability, the court more
broadly discussed whether “tort liability in commercial
transactions” should be allowed. 311 N.W.2d at 162.
This, plus extension of the doctrine in later cases to
all contracts governed by Article 2, suggest that the
Minnesota Supreme Court would extend the doctrine to
other kinds of torts asserted by commercial claimants
in cases where the policies underlying Superwood favor
limiting remedies to those in the U.C.C. However, the
Minnesota Supreme Court has not addressed whether the
economic loss doctrine bars fraud and misrepresentation
torts. Without such precedent, we must determine how
that Court would likely apply the doctrine in this case.
See Toney v. WCCO Television, Midwest Cable & Satellite,
Inc., 85 F.3d 383, 389 (8th Cir.1996). The Minnesota
Court of Appeals held fraud and misrepresentation claims
barred in one unpublished decision. See ETM Graphics,
Inc. v. City of St. Paul, 1992 WL 61394 (Minn.Ct.App.
Mar.31, 1992). The District of Minnesota ruled similarly
in a number of cases prior to its decision in this case.
See In re Grain Land Coop Cases, 978 F.Supp. 1267
(D.Minn.1997); Upsher–Smith Labs. v. Mylan Labs., 944
F.Supp. 1411 (D.Minn.1996); Nelson Distributing, Inc. v.
Stewart–Warner Corp., 808 F.Supp. 684 (D.Minn.1992);
contra Northern States Power Co. v. International Tel. &
Tel. Corp., 550 F.Supp. 108 (D.Minn.1982).


Though some of these cases broadly state that fraud and
misrepresentation claims are barred, we do not think the
issue can be answered categorically. As countless other


cases illustrate and as § 2–721 of the U.C.C. confirms, 4


the presence of a governing commercial contract neither
preempts nor eliminates the need for all fraud claims to
which the parties' dealings may give rise. See, e.g., R.W.
Murray Co. v. Shatterproof Glass Corp., 697 F.2d 818,
830–31 (8th Cir.1983) (applying Missouri law). A fraud
claim independent of the contract is actionable, but it
must be based upon a misrepresentation that was outside
of or collateral to the contract, such as many claims of
fraudulent inducement. That distinction has been drawn
by courts applying traditional contract and tort remedy
principles. See Bridgestone/Firestone, Inc. v. Recovery
Credit Servs., Inc., 98 F.3d 13, 19–20 (2d Cir.1996); Kee v.
National Reserve Life Ins. Co., 918 F.2d 1538, 1543 (11th


Cir.1990); OHM Remediation Services Corp. v. Hughes
Environmental Systems, Inc., 952 F.Supp. 120, 122–
23 (N.D.N.Y.1997). It has been borrowed (not always
with attribution) by courts applying the economic loss
doctrine to claims of fraud between parties to commercial
transactions. See Raytheon Co. v. McGraw–Edison Co.,
979 F.Supp. 858, 870–73 (E.D.Wis.1997); Allmand *1087
Assocs., Inc. v. Hercules Inc., 960 F.Supp. 1216, 1227–28
(E.D.Mich.1997); Hotels of Key Largo, Inc. v. RHI Hotels,
Inc., 694 So.2d 74, 76–78 (Fla.Dist.Ct.App.1997); Huron
Tool and Engineering Co. v. Precision Consulting Services,
Inc., 209 Mich.App. 365, 532 N.W.2d 541, 544–46 (1995).
We think the Minnesota Supreme Court would resolve the
legal issue in this case by holding that, in a suit between
merchants, a fraud claim to recover economic losses must
be independent of the Article 2 contract or it is precluded
by the economic loss doctrine.


[5]  [6]  [7]  [8]  To apply this standard, we must examine
the nature of AKA's fraud and misrepresentation claims.
The fraud claim is that Whirlpool lied when it said AKA
would be a distributor for a long time. But duration was a
term of the contract, and breach of that term was the basis


for AKA's time-barred contract claim. 5  We agree with
the district court that this claim is not independent of the
contract and its performance, and therefore the economic
loss doctrine limits AKA to its Article 2 remedies for
breach of the contract's duration terms. Compare General
Aviation, Inc. v. Cessna Aircraft Co., 13 F.3d 178, 183
(6th Cir.1993) (fraud claim that dealer was promised
“long-term” relationship “simply rehashes the breach of
contract claim”). On the other hand, AKA's constructive
fraud and negligent misrepresentation claims were based
upon Whirlpool's failure to disclose its plan to capture
additional Sears private label business. That is the sort
of collateral subject that can support an independent
fraud-in-the-inducement claim. However, no affirmative
misrepresentation is alleged, and Whirlpool had no duty
to disclose to arms-length distributors its unrelated plans
to market private label products.


We have carefully considered AKA's remaining
contentions and conclude they are without merit.
Accordingly, the judgment of the district court is affirmed.


All Citations


137 F.3d 1083, 35 UCC Rep.Serv.2d 45
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Footnotes
1 The HONORABLE DAVID S. DOTY, United States District Judge for the District of Minnesota.


2 For contrary authority, AKA relies on our decision in United Indus. Syndicate, Inc. v. Western Auto Supply Co., 686 F.2d
1312, 1315–16 (8th Cir.1982). But Missouri law governed that case, and Missouri rejects “the general view.” Vigano v.
Wylain, Inc., 633 F.2d 522, 525 n. 3 (8th Cir.1980).


3 The economic loss doctrine is now in part statutory. Acting in response to Hapka v. Paquin Farms, 458 N.W.2d 683
(Minn.1990), which narrowed a Superwood exception to the doctrine, the Minnesota Legislature enacted Minn.Stat. §
604.10. But that statute is limited to sales of goods, whereas we deal here with a different type of Article 2 contract. We
see no indication that the statute was intended to replace or narrow the scope of the broader common law doctrine. See
Lloyd F. Smith Co. v. Den–Tal–Ez, Inc., 491 N.W.2d 11, 17 & n. 7 (Minn.1992); Regents of the Univ. of Minn. v. Chief
Indus., Inc., 106 F.3d 1409, 1411 (8th Cir.1997).


4 “Remedies for material misrepresentation or fraud include all remedies available under this article for nonfraudulent
breach.” Minn.Stat. § 336.2–721.


5 AKA's time-barred theory was that Whirlpool breached the distributor contract by terminating without cause because
the parties to a contract that is indefinite in duration may terminate at any time “unless otherwise agreed.” Minn.Stat.
§ 336.2–309(2).


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Commercial painting contractor brought
negligent misrepresentation claim against paint
manufacturer, alleging that paint recommended by
manufacturer failed to adhere to painted surfaces. On
removal to federal district court, the United States District
Court for the Eastern District of Missouri, Catherine
D. Perry, J., 2012 WL 6013217, dismissed. Contractor
appealed.


Holdings: The Court of Appeals, Riley, Chief Judge, held
that:


[1] the economic loss doctrine precluded contractor's
negligent misrepresentation claim, and


[2] cost of removing defective paint and refinishing the
surfaces with a different product was an economic loss.


Affirmed.


Attorneys and Law Firms


*904  Jill R. Rembusch, argued and on the brief, Saint
Louis, MO, for Plaintiff–Appellant.


Robert H. Eddy, argued, Cleveland, OH (Michael Joseph
Pike, on the brief, Cleveland, OH), for Defendant–
Appellee.


Before RILEY, Chief Judge, BRIGHT and BYE, Circuit
Judges.


Opinion


RILEY, Chief Judge.


In this diversity case, see 28 U.S.C. § 1332(a), Dannix
Painting, LLC (Dannix), a Mississippi limited liability
company whose sole member is a Missouri resident,
appeals the dismissal of its Missouri tort action
against the Sherwin–Williams Company (SWC), an
Ohio corporation. Dannix alleged SWC negligently
misrepresented a certain paint product SWC sold was
appropriate for a particular painting project. Dannix


argues the district court 1  erroneously concluded Dannix


failed to state a claim because Missouri's 2  economic loss
doctrine barred Dannix's only cause of action. We affirm.


I. BACKGROUND
Dannix, a commercial painting contractor, used a product
manufactured by SWC to paint some buildings at
Eglin Air Force Base in Florida, but the finish was
defective. When Dannix sought assistance from SWC,
SWC recommended an alternative product. When that
product proved unacceptable due to noxious odors,
an SWC employee suggested a third product. On the
SWC employee's recommendation, Dannix used the
third product on both interior and exterior surfaces,
complying with all the manufacturer's recommendations.


This product also failed. The paint “delaminated” 3  on
both interior and exterior surfaces, causing Dannix to
suffer financial loss when Dannix had to remove the
defective paint and redo the work.


On August 13, 2012, Dannix sued SWC in Missouri state
court for negligent misrepresentation in recommending
the third *905  product. Dannix asserted SWC “failed
to exercise reasonable care or competence in investigating
the accuracy of its recommendation and in specifying the
[r]ecommended [p]roduct.” On September 12, 2012, SWC
removed the case to the Eastern District of Missouri based
on diversity jurisdiction. SWC then moved to dismiss
under Federal Rule of Civil Procedure 12(b)(6) for failure
to state a claim, arguing the economic loss doctrine barred
Dannix's complaint under Missouri law.
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On December 3, 2012, the district court concluded
Dannix's claim for “negligent misrepresentation [was]
barred by Missouri's economic loss doctrine.” Noting
“Missouri courts have recognized rare exceptions to
the economic loss doctrine” for “cases involving a
fiduciary relationship,” see, e.g., Autry Morlan Chevrolet
Cadillac, Inc. v. RJF Agencies, Inc., 332 S.W.3d 184, 193
(Mo.Ct.App.2010), “negligence in providing professional
services,” see, e.g., Business Men's Assur. Co. of Am.
v. Graham, 891 S.W.2d 438, 454 (Mo.Ct.App.1994),
and breach of a public duty, see, e.g., B.L. Jet Sales,
Inc. v. Alton Packaging Corp., 724 S.W.2d 669, 672–73
(Mo.Ct.App.1987), the district court determined Dannix's
claim did “not fall within any of those recognized
exceptions.” Refusing to “expand Missouri law to create a
new one,” the district court dismissed Dannix's complaint.
Dannix timely appealed.


II. DISCUSSION


A. Standard of Review
[1]  [2]  [3]  “We review de novo the district court's


grant of a motion to dismiss under Federal Rule of
Civil Procedure 12(b)(6), accepting [Dannix's] factual
allegations as true and construing all reasonable
inferences in favor of [Dannix].” Alexander v. Hedback,
718 F.3d 762, 765 (8th Cir.2013). “ ‘As a federal court,
our role in diversity cases is to interpret state law, not
to fashion it.’ ” Kingman v. Dillard's, Inc., 643 F.3d 607,
615 (8th Cir.2011) (quoting Orion Fin. Corp. v. Am. Foods
Grp., Inc., 281 F.3d 733, 738 (8th Cir.2002)). “ ‘When
determining the scope of Missouri law, we are bound by
the decisions of the Supreme Court of Missouri. If the
Supreme Court of Missouri has not addressed an issue,
we must predict how the court would rule, and we follow
decisions from the intermediate state courts when they are
the best evidence of Missouri law.’ ” Id. (quoting Eubank
v. Kan. City Power & Light Co., 626 F.3d 424, 427 (8th
Cir.2010)).


B. Economic Loss
The only issue in this case is whether the district
court erred in deciding Missouri's economic loss doctrine
precluded Dannix's negligent misrepresentation claim.
Anticipating how the Missouri Supreme Court would rule
on this issue, we conclude the district court did not err.


[4]  [5]  “[D]istinguished from harm to person or damage
to property,” economic, or commercial, “ ‘loss includes
cost of repair and replacement of defective property which
is the subject of the transaction, as well as commercial loss
for inadequate value and consequent loss of profits or use.’
” Groppel Co. v. U.S. Gypsum Co., 616 S.W.2d 49, 55 n.
5 (Mo.Ct.App.1981) (quoting Salmon Rivers Sportsman
Camps, Inc. v. Cessna Aircraft Co., 97 Idaho 348, 544 P.2d
306, 309–10 (1975)). Economic loss also includes “ ‘the
diminution in the value of the product because it is inferior
in quality and does not work for the general purposes
for which it was manufactured and sold.’ ” Chi. Heights
Venture v. Dynamit Nobel of Am., Inc., 782 F.2d 723, 727
(7th Cir.1986) (Illinois law) (quoting Moorman Mfg. Co.
v. Nat'l Tank Co., 91 Ill.2d 69, 61 Ill.Dec. 746, 435 N.E.2d
443, 449 (1982)).


[6]  [7]  The economic loss doctrine prohibits a
commercial buyer of goods “from seeking to recover
in tort for economic *906  losses that are contractual
in nature.” Autry Morlan, 332 S.W.3d at 192 (tracing
“[t]he roots of the economic loss doctrine” in Missouri to
Crowder v. Vandendeale, 564 S.W.2d 879, 884 (Mo.1978)
(en banc)). Expanding tort principles into the commercial
arena risks drowning “contract law ... in a sea of tort.”
E. River S.S. Corp. v. Transamerica Delaval, Inc., 476
U.S. 858, 866, 106 S.Ct. 2295, 90 L.Ed.2d 865 (1986).
While public policy may warrant allowing tort remedies
to provide “more protection from dangerous products
than is afforded by the law of warranty,” id. (citing Seely
v. White Motor Co., 63 Cal.2d 9, 45 Cal.Rptr. 17, 403
P.2d 145, 149 (1965) (In Bank)), “loss due to repair costs,
decreased value, and lost profits is essentially the failure
of the purchaser to receive the benefit of its bargain—
traditionally the core concern of contract law,” id. at 870,
106 S.Ct. 2295.


[8]  [9]  “In essence, the economic loss, or commercial
loss, doctrine denies a remedy in tort to a party
whose complaint is rooted in disappointed contractual
or commercial expectations.” Mut. Serv. Cas. Ins. Co. v.
Elizabeth State Bank, 265 F.3d 601, 615 (7th Cir.2001)
(Illinois law) (quoting Collins v. Reynard, 154 Ill.2d 48,
180 Ill.Dec. 672, 607 N.E.2d 1185, 1188 (1992) (Miller,
C.J., concurring)). “[A]lthough tort law is an appropriate
vehicle for providing a recovery for physical injury to
persons or to other property caused by defective goods,
tort law should not be held to undermine the law of sales'
balancing of the relationship between buyers and sellers
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regarding whether or not, and how well, products work.”
Tioga Pub. Sch. Dist. No. 15 v. U.S. Gypsum Co., 984 F.2d
915, 918 (8th Cir.1993); accord Forrest v. Chrysler Corp.,
632 S.W.2d 29, 31 (Mo.Ct.App.1982).


[10]  “The doctrine was judicially created to protect the
integrity of the [Uniform Commercial Code (U.C.C.) ]
bargaining process; it prevents tort law from altering the
allocation of costs and risks negotiated by the parties.”
Marvin Lumber & Cedar Co. v. PPG Indus., Inc., 223
F.3d 873, 882 (8th Cir.2000) (Minnesota law); see, e.g.,
Mo.Rev.Stat. §§ 400.2–303 (risk allocation), 400.2–313
to –316 (warranties), 400.2–719 (limitation of remedies).
“[C]ontract law, and the law of warranty in particular,
is better suited for dealing with purely economic loss in
the commercial arena than tort law, because it permits
the parties to specify the terms of their bargain and
to thereby protect themselves from commercial risk.”
Dakota Gasification Co. v. Pascoe Bldg. Sys., a Div. of
Amcord, Inc., 91 F.3d 1094, 1098 (8th Cir.1996) (North
Dakota law); accord Crowder, 564 S.W.2d at 884.


1. Negligent Misrepresentation


[11]  [12]  [13]  “Under Missouri law, remedies for
economic loss sustained by reason of damage to or defects
in products sold are limited to those under the warranty
provisions of the UCC.” Renaissance Leasing, LLC v.
Vermeer Mfg. Co., 322 S.W.3d 112, 130–31 (Mo.2010)
(en banc). Missouri's economic loss doctrine bars recovery
for negligence, see R.W. Murray Co. v. Shatterproof Glass
Corp., 697 F.2d 818, 828–29 (8th Cir.1983), and strict
liability “where the only damage is to the product sold,”
Sharp Bros. Contracting Co. v. Am. Hoist & Derrick Co.,
703 S.W.2d 901, 903 (Mo.1986) (en banc).


Recognizing the severe limitations imposed by the
economic loss doctrine, Dannix is adamant it does
not make a straight defect claim. Instead, Dannix
asserts a claim for negligent misrepresentation based
on SWC's product recommendation, “seeking damages
for the loss it suffered when the recommended product


proved unsuitable.” 4  According to Dannix, the *907
economic loss doctrine does not apply to its negligent
misrepresentation claim because Dannix faults SWC's
recommendation rather than its product. Dannix's
attempt to circumvent the U.C.C. bargaining process and
avoid the parties' agreed allocation of risk is unavailing.


Dannix has not cited, and we are unable to find,
a Missouri case allowing a commercial buyer of
goods under the U.C.C. to maintain a negligent
misrepresentation claim against the seller based upon the
seller's recommendation as to the fitness or performance


of those goods. 5  See Bruce Martin Constr., Inc. v.
CTB, Inc., No. 1:10CV205SNLJ, 2012 WL 718624, at
*3 (E.D.Mo. Mar. 6, 2012) (recognizing “the Missouri
Supreme Court has not addressed this issue”). Although
the Missouri state courts have not specifically addressed
whether a commercial buyer may recover for disappointed
commercial expectations based on a theory of negligent
misrepresentation, the Missouri courts' steady application
of the economic loss doctrine leads us to conclude the
district court did not err in holding the doctrine bars
Dannix's negligent misrepresentation claim. See R.W.
Murray Co., 697 F.2d at 828 (“Other recent Missouri
decisions, while not directly addressing the negligence
question presented in the instant case, make it clear that
the basic principle announced in Crowder is applicable to
actions seeking recovery for economic loss arising from
defective products in the U.C.C. sale of goods context.”).


In adopting the economic loss doctrine in Crowder,
the Missouri Supreme Court determined “the liability
imposed for mere deterioration or loss of bargain resulting
from latent ... defects is contractual” and adequately
remedied by a potential warranty claim. Crowder, 564
S.W.2d at 881. Applying the doctrine to strict liability
claims in Sharp Brothers, the court explained, “ ‘[C]ontract
law and the rules pertaining to contract restrictions on
warranty liability should control [claims for harm to the
product] rather than the rules and principles of tort law’
” because “ ‘the risk of harm to the product itself due to
the condition of the product would seem to be a type of
risk that the parties to a purchase and sale contract should
be allowed to allocate pursuant to the terms of *908
the contract [,] ... especially ... as regards transactions
involving commercial or industrial products.’ ” Sharp
Bros., 703 S.W.2d at 902–03 (quoting Prosser & Keeton
on the Law of Torts, § [101](3) (5th ed.1984) (footnotes
omitted)). As the United States Supreme Court stated,
“Given the availability of warranties, the courts should
not ask tort law to perform a job that contract law might


perform better.” 6  Saratoga Fishing Co. v. J.M. Martinac
& Co., 520 U.S. 875, 880, 117 S.Ct. 1783, 138 L.Ed.2d 76
(1997).
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This reasoning applies with full force to Dannix's
negligent misrepresentation claim. See AKA Distrib. Co.
v. Whirlpool Corp., 137 F.3d 1083, 1086 (8th Cir.1998)
(deciding “the Minnesota Supreme Court would extend
the doctrine to other kinds of torts asserted by commercial
claimants in cases where the policies underlying [the
economic loss doctrine] favor limiting remedies to those
in the U.C.C.”). Dannix “seek[s] damages for the loss
it suffered when the recommended product proved
unsuitable.” This is precisely the type of tort claim by
a disappointed commercial buyer that the economic loss
doctrine prohibits. See Saratoga Fishing Co., 520 U.S. at
879–80, 117 S.Ct. 1783 (holding warranty law “set[s] the
responsibilities of a seller of a product that fails to perform
the function for which it was intended”) (citing East River,
476 U.S. at 872–73, 106 S.Ct. 2295); Marvin Lumber, 223
F.3d at 885 n. 1 (same); Chi. Heights Venture, 782 F.2d at
727 (quoting Moorman Mfg., 61 Ill.Dec. 746, 435 N.E.2d
at 449 (explaining warranty law “protect[s] expectations
of suitability and quality”)).


Where there are well-developed contractual remedies,
such as the remedies that the [U.C.C.] (in force in all
U.S. states) provides for breach of warranty of the
quality, fitness, or specifications of goods, there is no
need to provide tort remedies for misrepresentation.
The tort remedies would duplicate the contract
remedies, adding unnecessary complexity to the law.
Worse, the provision of these duplicative tort remedies
would undermine contract law.


....


[T]he “economic loss” doctrine ... forbids commercial
contracting parties (as distinct from consumers, and
other individuals not engaged in business) to escalate
their contract dispute into a charge of tortious
misrepresentation if they could easily have protected
themselves from the misrepresentation of which they
now complain.


All–Tech Telecom, Inc. v. Amway Corp., 174 F.3d 862,
865–66 (7th Cir.1999) (Wisconsin law).


We reached the same conclusion in Maynard Co-op. Co.
v. Zeneca, Inc., 143 F.3d 1099, 1101–02 (8th Cir.1998)
(Iowa law), in which the buyer of a herbicide argued
the economic loss doctrine did not apply to its negligent
misrepresentation claim against the manufacturer because
the “chemicals performed their commercially expected


function of destroying the first crop.” Id. at 1101.
The buyer argued the basis of its claim against the
*909  manufacturer was not a product defect, but


was “the incorrect advice given by” the manufacturer's
representative regarding the safety of replanting after the
herbicide was applied. Id.


We affirmed the trial court's application of the economic
loss doctrine, concluding “[t]he district court correctly
interpreted [the buyer's] negligent misrepresentation claim
as essentially based upon the failure of [the herbicide]
to meet [the buyer's] commercial expectation that the
chemical would” perform as described, causing damage
to the replanted crop. Id. at 1102. We rejected the
buyer's distinction “between the advice given by [the
manufacturer] and the product about which the advice
was given” as “a distinction without a difference.” Id. We
also concluded the buyer could not establish a negligent
misrepresentation claim because the manufacturer “was
not in the business of supplying information but, rather,
offered advice and information merely as a service
provided in connection with its retail operations.” Id. at
1103. Both rationales apply to Dannix's claim.


In Marvin Lumber, we affirmed the dismissal of the
fraud and misrepresentation claims of a window and door
manufacturer against the supplier of a wood preservative
that “did not meet [the buyer's] expectations in preventing
wood rot and deterioration.” Marvin Lumber, 223 F.3d
at 875, 885. We determined the trial court properly
applied the reasoning from Huron Tool & Eng'g Co.
v. Precision Consulting Servs., 209 Mich.App. 365, 532
N.W.2d 541, 545 (1995), that posits “in cases ‘where the
only misrepresentation by the dishonest party concerns
the quality or character of the goods sold,’ the economic
loss doctrine bars the fraud claims because the fraud
claims are substantially redundant with warranty claims.”
Marvin Lumber, 223 F.3d at 885 (quoting Huron, 532
N.W.2d at 545).


We noted the manufacturer's “fraud claims all revolve[d]
around one central allegation: [the supplier of the
preservative] misle[d] [the buyer] into believing that
[the preservative] would be an effective product, but
[the preservative] failed. The only harms alleged arose
from [the preservative's] inefficacy.” Id. at 885 n. 1,
532 N.W.2d 541. Recognizing “commercial parties may
protect themselves against the risk of product failure by
securing warranties,” we determined allowing the buyer
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to resurrect time-barred warranty claims in “tort would
be precisely the kind of subversion of the U.C.C. that the
economic loss doctrine is intended to prevent.” Id.


Dannix fails to point to anything in Missouri law


that would compel a different result. 7  At root,
Dannix's negligent misrepresentation claim derives from
its disappointed commercial expectations—the paint it
bought “didn't stick” as expected (an adhesion failure).
That failure “is the essence of a warranty action, through
which a contracting party can seek to recoup the benefit of
its bargain.” East River, 476 U.S. at 868, 106 S.Ct. 2295.


[T]ort law is a superfluous and inapt tool for resolving
purely commercial disputes. We have a body of
law designed for such disputes. It is called contract
law .... [C]ommercial disputes ought to be resolved
according to the principles of commercial law rather
than according *910  to tort principles designed
for accidents that cause personal injury or property
damage. A disputant should not be permitted to opt out
of commercial law by refusing to avail himself of the
opportunities which that law gives him.
Schreiber Foods, Inc. v. Lei Wang, 651 F.3d 678, 680–
81 (7th Cir.2011) (alterations and omissions in original)
(quoting Miller v. U.S. Steel Corp., 902 F.2d 573, 574–
75 (7th Cir.1990)). “[S]ee[ing] no cause to judicially
emasculate the warranty provisions of the UCC,”
Gibson v. Reliable Chevrolet, Inc., 608 S.W.2d 471,
475 (Mo.Ct.App.1980), we agree with the district court
that Missouri's economic loss doctrine bars Dannix's
negligent misrepresentation claim.


2. Other Property Damage


[14]  We also reject Dannix's contention that “the facts
set forth in the [c]omplaint fall within the other property
damage exception to the economic loss doctrine.” See
Laidlaw Waste Sys., Inc. v. Mallinckrodt, Inc., 925 F.Supp.
624, 635 (E.D.Mo.1996) (“[W]here damage is claimed
to property other than the product sold, the economic
loss doctrine is not applicable.”). Dannix's complaint
does not set forth any allegations of property damage to
surfaces Dannix painted. The complaint simply alleges
Dannix suffered a pecuniary loss when the paint “failed,
resulting in delamination of surfaces on the exterior
and some interior areas, and resulting in financial loss
to [Dannix].” In other words, because the SWC paint
“didn't stick” to some of the surfaces Dannix painted,
Dannix incurred costs to remove the defective paint and
refinish the surfaces with a different product. Dannix
alleges economic, or commercial, loss—not other property
damage. See Chi. Heights Venture, 782 F.2d at 727;
Groppel Co., 616 S.W.2d at 55 n. 5.


The district court correctly dismissed Dannix's negligent
misrepresentation complaint.


III. CONCLUSION
We affirm.


All Citations


732 F.3d 902


Footnotes
1 The Honorable Catherine D. Perry, Chief Judge, United States District Court for the Eastern District of Missouri.


2 The parties agree Missouri law applies. See Bath Junkie Branson, L.L.C. v. Bath Junkie, Inc., 528 F.3d 556, 561 n. 4
(8th Cir.2008) (assuming Missouri law applied where both parties relied on it).


3 At oral argument, Dannix explained the term “delaminated,” as used in the complaint, means the paint “didn't stick”
because “it did not have the chemical and bonding properties that allowed it to adhere to the surface to which it was
applied.”


4 Dannix is not alone. As courts have applied the economic loss doctrine to bar claims for economic loss under negligence
and strict liability theories, claims for negligent misrepresentation have risen significantly. See Anthony Niblett, Richard
A. Posner, & Andrei Shleifer, The Evolution of a Legal Rule, 39 J. Legal Stud. 325, 346 (2010).


5 Renaissance Leasing, relied upon by Dannix, is not to the contrary. In Renaissance Leasing, the Missouri Supreme Court
permitted a negligent misrepresentation claim by a financier who loaned an additional $70,000 toward the purchase price
of a piece of mining equipment based on the manufacturer's purported misrepresentation that the equipment could be
repaired or modified to perform certain essential tasks. Id. at 117–18, 135–36. But the financier was not the buyer of
the goods. His tort claim involved different grounds and different damages from any warranty claims arising from the
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equipment purchase. Id. The court determined any negligent misrepresentation claim the buyer might have had was
inadequately pled. Id. at 136.


The lack of any discussion of the economic loss doctrine in Renaissance Leasing also deprives that case of any
precedential value with respect to whether the doctrine bars Dannix's negligent misrepresentation claim. “The maxim
of stare decisis applies only to decisions on points arising and decided in causes.” Broadwater v. Wabash R. Co.,
212 Mo. 437, 110 S.W. 1084, 1086 (1908) (quotation omitted); see also State ex rel. Baker v. Goodman, 364 Mo.
1202, 274 S.W.2d 293, 297 (1954) (en banc) (“There is no doctrine better settled than that the language of judicial
decisions must be construed with reference to the facts and issues of the particular case, and that the authority of
the decision as a precedent is limited to those points of law which are raised by the record, considered by the court,
and necessary to a decision.”).


6 The record is not entirely clear, but SWC asserts Dannix's contract with SWC limited the availability of the U.C.C.
remedies. See Mo.Rev.Stat. §§ 400.2–316 (exclusion or modification of warranties), 400.2–719 (modification or limitation
of remedies). As explained in Saratoga Fishing Co., Dannix could have negotiated to receive greater warranties to “set
the terms of compensation for product failure” and been compensated for its loss. Saratoga Fishing Co., 520 U.S. at
880, 117 S.Ct. 1783. Because Dannix did not negotiate such warranties, it “likely receive[d] a lower price in return.”
Id. Allowing Dannix to maintain a negligent misrepresentation claim at this point would rewrite the parties' contract and
reallocate the risk of loss. Id.


7 To the contrary, the Missouri federal district courts considering this issue have consistently concluded “a claim for
negligent misrepresentation is barred by Missouri's economic loss doctrine in a merchant-to-merchant sale of allegedly
defective goods where there has been no personal injury or damage to property and the plaintiff seeks recovery for
only economic loss.” Bruce Martin, 2012 WL 718624, at *5; accord Self v. Equilon Enters., LLC, No. 4:00CV1903TA,
2005 WL 3763533, at *11 (E.D.Mo. Mar. 30, 2005); Collegiate Enters., Inc. v. Otis Elevator Co., 650 F.Supp. 116, 118
(E.D.Mo.1986).


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Business owners and business brought action
against accounting firm with whom they entered into
contracts to facilitate § 1031 like-kind exchanges for
breach of contract and breach of the implied covenant
of good faith and fair dealing. The District Court, Cedar
City Department, James L. Shumate, J., entered summary
judgment in favor of firm. Owners and business appealed.


Holdings: The Court of Appeals, Toomey, J., held that:


[1] contract created a condition precedent to firm's duty to
convey title;


[2] owners failed to comply with appellate rule requiring
appellant's argument to contain contentions and reasons
with respect to issues presented; and


[3] firm was entitled to award of appellate attorney fees.


Affirmed and remanded.


Attorneys and Law Firms


*1222  Joel T. Zenger and Deborah Chandler, Salt Lake
City, Attorneys for Appellants.


Bryan J. Pattison and Elijah L. Milne, St. George,
Attorneys for Appellee.


Judge KATE A. TOOMEY authored this Opinion,
in which Judge JOHN A. PEARCE concurred. Judge
GREGORY K. ORME concurred in the result.


Opinion


Opinion


TOOMEY, Judge:


¶ 1 This case involves a transaction known as a “1031 like-
kind exchange,” which allows a business or investment
property to be sold for a profit and defer paying taxes
on the gain as long as the profit is reinvested in a similar
property. See I.R.C. § 1031 (2012). Here, Clayton A.
Cheney, Lorna W. Cheney, and their business, Frontier
Building Products, LLC (collectively, the Cheneys),
contracted with an accounting firm, Hinton Burdick Hall
& Spilker, PLLC (Hinton Burdick), to help them facilitate
several like-kind exchanges. But after a seller failed to
convey title to exchange properties, the Cheneys filed a
suit against Hinton Burdick, claiming breach of contract
and a violation of the implied covenant of good faith
and fair dealing. The district court subsequently granted
Hinton Burdick's motion for summary judgment and
dismissed the Cheneys' complaint.


¶ 2 On appeal, the Cheneys challenge the court's decision
to grant summary judgment. They argue there was
a dispute as to the material facts that precluded the
court from granting summary judgment and that, as
a matter of law, Hinton Burdick breached its duties
under two agreements and breached the covenant of
good faith and fair dealing when it accepted payment for
exchanges without ensuring the Cheneys received title to
exchange property. Because we conclude that the parties'
agreements did not require Hinton Burdick to ensure
the Cheneys received title to the exchange properties and
that the Cheneys have failed to demonstrate that Hinton
Burdick's actions violated the covenant of good faith and
fair dealing, we affirm and remand for calculation of
attorney fees incurred on appeal.


BACKGROUND


¶ 3 From August 2005 to January 2006, Hinton
Burdick and the Cheneys entered into three nearly
identical contracts (collectively, the Agreement) to
facilitate like-kind exchanges. In the Agreement, the
Cheneys recognized that, after their property was sold,
Hinton Burdick “[would] be unable to deliver good and
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marketable title to the Exchange Property on the date
designated for closing of this exchange transaction,” and
for the Cheneys' tax benefit, Hinton Burdick agreed to
hold any gains in escrow until the Cheneys designated an
exchange property to purchase with the funds.


¶ 4 In the first of these transactions, with an agreement in
place, Mr. and Mrs. Cheney sold one of their properties
and transferred the proceeds to Hinton Burdick. Mr.
and Mrs. Cheney decided to purchase an out-of-state
renovated condominium complex owned by Homeland
Mortgage. Based on correspondence with Homeland, Mr.
and Mrs. Cheney assumed their investment would give
them ownership in the exchange property. Hinton Burdick
transferred funds to Homeland. Hinton Burdick did not
convey title of the exchange property to Mr. and Mrs.
Cheney but assumed, based on previous transactions, that
the seller would convey title directly to Mr. and Mrs.
Cheney. Although Mr. and Mrs. Cheney thought they
were on the exchange property's title, Homeland never
conveyed it to them. Instead, Mr. and Mrs. Cheney began
receiving interest checks and correspondence addressed to
Homeland's “shareholders” and “investors.”


¶ 5 Several months later, Mr. and Mrs. Cheney entered
into a second agreement with Hinton Burdick. Similar
to the first exchange, Mr. and Mrs. Cheney sold another
*1223  of their properties and Hinton Burdick held the


proceeds in escrow. Mr. and Mrs. Cheney then designated
a similar property, instructed Hinton Burdick to transfer
the funds, and completed a real estate purchase agreement
with the seller. The seller conveyed title to Mr. and Mrs.
Cheney directly via warranty deed.


¶ 6 Finally, Frontier entered into an agreement with
Hinton Burdick to facilitate a like-kind exchange wherein
the proceeds from the sale of Frontier's property were
designated to purchase out-of-state property owned by
Homeland and oil well interests from NG Capital
Corporation. Similar to Mr. and Mrs. Cheney's first
exchange with Homeland, Hinton Burdick wired funds
to Homeland but neither Hinton Burdick nor Frontier
received title to property. Rather, Frontier received
investor correspondence. Frontier also instructed Hinton
Burdick to send some of its funds to NG Capital as an
investment in an oil and gas well. NG Capital did not
convey an interest in the well to Hinton Burdick but
transferred an interest directly to Frontier.


¶ 7 After the Cheneys stopped receiving interest checks
from Homeland, they asked for the return of the money
they invested; it was not returned. They also discovered,
with regard to the Homeland exchanges, they were not on
the title to any property. The Cheneys then attempted to
sue Homeland, but abandoned suit after discovering that
Homeland's principal was in prison and the company had
gone bankrupt.


¶ 8 Nearly six years after the exchanges, the Cheneys
sued Hinton Burdick, alleging that it had breached the
first and third contracts with regard to the Homeland
exchanges by failing to convey title to the exchange
properties. They also claimed Hinton Burdick breached
the covenant of good faith and fair dealing by accepting
payment for the exchanges and by not ensuring they
received title from Homeland. Hinton Burdick moved for
summary judgment arguing that, when read in its entirety,
the Agreement showed Hinton Burdick must first have
received title to an exchange property before it had an
obligation to deliver title to the Cheneys. Hinton Burdick
also argued it did nothing intentional to interfere with the
Agreement, and thus did not violate the covenant of good
faith and fair dealing. The district court granted Hinton
Burdick's motion, concluding that “interpretation of the
contract is as ... urged upon the court by [Hinton Burdick]
in this action.” The Cheneys appeal.


ANALYSIS


[1]  ¶ 9 “A district court's grant of summary judgment
is a legal ruling that we review without deference.”
Suarez v. Grand County, 2012 UT 72, ¶ 18, 296 P.3d
688 (citation and internal quotation marks omitted). It
is proper only when “viewing all facts and reasonable
inferences therefrom in the light most favorable to the
nonmoving party, there is no genuine issue as to any
material fact and ... the moving party is entitled to a
judgment as a matter of law.” Id. (omission in original)
(citation and internal quotation marks omitted).


I. The Court Did Not Err in Concluding There
Was No Dispute as to the Material Facts.


[2]  ¶ 10 The Cheneys contend “there were disputed issues
of material fact on the record.” They do not, however,
dispute any of the facts; they merely dispute whether
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the law, when applied to the facts, supports judgment
in favor of Hinton Burdick. For example, the Cheneys
suggest that the differing interpretations of the Agreement
create “disputed facts” that should have been allowed to
go to trial. Because they do not identify disputed facts
in the record, the Cheneys have not met their burden


on appeal. 1  “Pinpointing where and how the trial court
allegedly erred is the appellant's burden. An appellate
court that assumes that burden on behalf of an appellant
distorts *1224  th[e] fundamental allocation of benefits
and burdens.” GDE Constr., Inc. v. Leavitt, 2012 UT App
298, ¶ 24, 294 P.3d 567 (alteration in original) (citation
and internal quotation marks omitted). Accordingly, we
conclude the court did not err in determining there was no
dispute as to the material facts.


II. The Court Did Not Err in Concluding Hinton
Burdick Was Entitled To Judgment as a Matter of Law.


A. Breach of Contract
[3]  ¶ 11 The Cheneys contend “[t]he plain and clear


language of the [Agreement], when harmonized with all
other provisions, demonstrates that [Hinton Burdick] had
a contractual obligation to ensure that the property had
been conveyed either to [itself], or directly to [the Cheneys]


prior to wiring the purchase funds.” 2  They assert that
transferring the funds was “expressly contingent upon
the contemporaneous receipt of title by either [Hinton
Burdick] or [the Cheneys].” The Cheneys also argue
Hinton Burdick had a duty to inform them that “the
subject transactions would not result in [their] acquisition
of real property.”


[4]  [5]  ¶ 12 When interpreting a contract, such as the
Agreement, we “ ‘first look[ ] to the contract's four corners
to determine the parties' intentions, which are controlling.
If the language within the four corners of the contract is
unambiguous ... [we] determine[ ] the parties' intentions
from the plain meaning of the contractual language as
a matter of law.’ ” Baxter v. Saunders Outdoor Advert.,
Inc., 2007 UT App 340, ¶ 11, 171 P.3d 469 (alterations
and omission in original) (footnote omitted) (quoting
Fairbourn Commercial, Inc. v. American Hous. Partners,
Inc., 2004 UT 54, ¶ 10, 94 P.3d 292).


¶ 13 The Cheneys' argument is based on the language of
two specific provisions in the Agreement, which provide:


[4]B. The closing of the purchase wherein [the
Cheneys] acquire[ ] the Exchange Property shall be
contingent upon the contemporaneous conveyance of
such property by the owner to [Hinton Burdick] or
may be conveyed directly to [the Cheneys], so long as
[Hinton Burdick] executes all other papers required in
that closing;


[4]C. [Hinton Burdick] shall convey the Exchange
Property to [the Cheneys] by Special Warranty Deed,
warranting only against the acts of [Hinton Burdick]
and shall convey any personal property related thereto
to [the Cheneys] by Bill of Sale without warranties.


Looking at the two provisions together, the Agreement
makes whether the Cheneys receive the exchange property
dependent upon a contemporaneous conveyance of the
property from the seller. The Agreement then provides
that the Cheneys may receive title to the exchange
property in one of two ways. And it dictates the type
of deed Hinton Burdick must convey to the Cheneys,
if necessary. In either scenario—whether a title is first
conveyed to Hinton Burdick and then conveyed to the
Cheneys or whether a title is conveyed directly to the
Cheneys—the seller would first have to produce title of
the exchange property. No provision in the Agreement
requires Hinton Burdick to make the seller produce
title to the exchange property, and without receiving
the exchange property's title, Hinton Burdick would
be incapable of conveying a special warranty deed to
the Cheneys under section 4C. Accordingly, section 4B
creates a condition precedent to Hinton Burdick's duty
to convey title to the Cheneys: the seller's conveyance
of the exchange property. Thus, based on the plain
language of the Agreement and the undisputed facts,
Hinton Burdick's duty to convey title was never triggered
because Homeland never conveyed a title.


¶ 14 Although the Cheneys assert that Hinton Burdick
“was contractually obligated to ensure that the property
had been conveyed directly to [the Cheneys] prior to
wiring the purchase funds,” no language in the Agreement
restricts when Hinton Burdick may transfer funds.
Rather, the Agreement provides, “On receipt of written
instructions [from the Cheneys] which have been approved
by [Hinton Burdick] at any time before the [acquisition
of the exchange property, *1225  Hinton Burdick] shall
apply the Escrowed Funds ... toward the purchase of
the Exchange Property.” This provision expressly allowed
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Hinton Burdick to purchase the exchange property before
the Cheneys received title.


¶ 15 More importantly, the Agreement expressly provides
that the Cheneys may not hold Hinton Burdick
responsible for any problems with the transfer of the
exchange property. In executing the Agreement, the
Cheneys acknowledged “[their] reliance upon [their] own
tax and legal counsel as to [their] exchange transaction
involved in th[e] Agreement.” This provision rebuts any
claim that Hinton Burdick had a duty to advise them of
the risks in the transaction. And the Agreement provides
that


[the Cheneys] shall indemnify and
hold harmless [Hinton Burdick]
from any or all claims, liabilities,
costs and expenses, including legal
fees, in connection with and
arising out of the acquisition of
the Exchange Property and the
contemporaneous transfer of the
Exchange Property to [the Cheneys].


¶ 16 Although the Agreement is not a model of clarity,
the only reasonable interpretation of the plain language
is that Hinton Burdick's role in the transaction was
to accommodate a like-kind exchange for the Cheneys'
convenience. The Agreement does not have any language
compelling Hinton Burdick to guarantee the seller's
conveyance of title to the exchange property, and
its disclaimers and indemnification provision expressly
contradict any assertion that Hinton Burdick had some
duty to advise the Cheneys of potential risks in their
investments. Accordingly, we conclude the court did
not err in granting summary judgment, because Hinton
Burdick was entitled to judgment as a matter of law.


B. Breach of the Covenant of
Good Faith and Fair Dealing


[6]  [7]  [8]  [9]  ¶ 17 The Cheneys contend Hinton
Burdick violated the implied covenant of good faith and
fair dealing when it “accepted payments for its services
under the contract[ ] ... [but] failed to perform all required
services and acquire real properties on behalf of [the
Cheneys].” The implied covenant of good faith and fair
dealing inheres in most contractual relationships and


requires a party in a contract to perform “consistent with
the agreed common purpose and the justified expectations
of the other party.” Oakwood Vill. LLC v. Albertsons, Inc.,
2004 UT 101, ¶ 43, 104 P.3d 1226 (citation and internal
quotation marks omitted). This is recognized “where it
is clear from the parties' ‘course of dealings' or a settled
custom or usage of trade that the parties undoubtedly
would have agreed to the covenant if they had considered
and addressed it.” Young Living Essential Oils, LC v.
Marin, 2011 UT 64, ¶ 10, 266 P.3d 814 (quoting Oakwood
Vill., 2004 UT 101, ¶ 43, 104 P.3d 1226). One such duty
is an “implied duty that contracting parties ‘refrain from
actions that will intentionally destroy or injure the other
party's right to receive the fruits of the contract.’ ” Id. ¶
9 (quoting Oakwood Vill., 2004 UT 101, ¶ 43, 104 P.3d
1226).


[10]  ¶ 18 Although compliance with this covenant is
fact sensitive and depends on the contract and conduct
between the parties, see Republic Group, Inc. v. Won–
Door Corp., 883 P.2d 285, 291 (Utah Ct.App.1994),
the Cheneys fail to meet their burden of persuasion on
appeal. While they cite a few cases that involve the
covenant of good faith and fair dealing, their briefs
contain mere conclusory arguments that do nothing
more than restate the legal standard without an analysis
demonstrating how Hinton Burdick's actions violated the
implied covenant. For example, the Cheneys assert that
“[a]ccepting payment in exchange for the performance
of the duties while wholly failing to perform [Hinton
Burdick's] express contractual obligations is clearly an
intentional interference [with the Cheneys'] right[ ] to
receive the fruits of the contracts.” This argument merely
restates their breach of contract claim without explaining
which obligations Hinton Burdick has failed to perform
or how its actions were an intentional effort to interfere
with the Cheneys' exchanges. Thus, without a reasoned
analysis, the Cheneys have not convinced us that the court
erred in granting Hinton Burdick's summary judgment
motion on this issue. See *1226  Utah R.App. P.
24(a)(9) (requiring an appellant's argument to contain
“contentions and reasons of the appellant with respect to
the issues presented”).


III. Hinton Burdick Is Entitled
to Attorney Fees on Appeal.
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[11]  [12]  [13]  ¶ 19 Hinton Burdick requests an award of
attorney fees incurred on appeal. “In Utah, attorney fees
are awardable only if authorized by statute or contract.”
Dixie State Bank v. Bracken, 764 P.2d 985, 988 (Utah
1988); see also R.T. Nielson Co. v. Cook, 2002 UT 11,
¶ 17, 40 P.3d 1119. And, “when a party is entitled to
attorney fees below and prevails on appeal, that party is
‘also entitled to fees reasonably incurred on appeal.’ ”
Dillon v. Southern Mgmt. Corp. Ret. Tr., 2014 UT 14, ¶
61, 326 P.3d 656 (quoting Valcarce v. Fitzgerald, 961 P.2d
305, 319 (Utah 1998)); see also R.T. Nielson Co., 2002 UT
11, ¶ 27, 40 P.3d 1119 (awarding costs and attorney fees
to the prevailing party on appeal based on the parties'
agreement). Here, the Agreement authorizes attorney fees
to the prevailing party; it states, “In the event any action
is instituted by a party to enforce any of the provisions
contained herein, the prevailing party shall be entitled to
reasonable attorney's fees, costs and expenses....” Relying
on this provision, the district court properly awarded
Hinton Burdick attorney fees below. Hinton Burdick has
also prevailed on appeal. Accordingly, we award Hinton


Burdick reasonable attorney fees on appeal and remand
to the district court for calculation of those fees.


CONCLUSION


¶ 20 Based on the plain language of the Agreement, the
district court did not err in concluding as a matter of
law that Hinton Burdick did not breach any contractual
duty. Moreover, the Cheneys have failed to carry their
burden to demonstrate Hinton Burdick breached the
implied covenant of good faith and fair dealing. We
therefore affirm the court's decision to grant Hinton
Burdick's summary judgment motion and remand for the
calculation and an award of attorney fees incurred on
appeal.


All Citations


366 P.3d 1220, 795 Utah Adv. Rep. 8, 2015 UT App 242


Footnotes
1 We acknowledge that the Cheneys' appellate briefs refer to a couple of facts in the record—each regarding Hinton


Burdick's awareness of peculiarities in the closing paperwork—but they expressly concede those facts are undisputed.
Moreover, in their reply brief, the Cheneys state, “Although [we] do believe that there are factual disputes as to the facts
as asserted by [Hinton Burdick], [we] are not making this appeal on those grounds.”


2 We note that although the Cheneys disagree with Hinton Burdick's interpretation of the Agreement, they do not argue
that the Agreement is ambiguous.


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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392 P.3d 835
Supreme Court of Utah.


Don MCBROOM and Helen Immelt, Appellants,
v.


William H. CHILD, Sheldon Child, William
Critchlow III, Patricia Child, William Steven


Child, Shauna Child, Nancy Child, David
Child, Susan Child, Tamara Child, Karen
Child, Michael Child, Keybank National


Association, and John Does 1–50, Appellees.


No. 20140929
|


Filed August 26, 2016
|


Rehearing Denied December 2, 2016


Synopsis
Background: Two grandchildren filed a complaint against
grandmother, uncle, and others alleging claims of quiet
title, civil conspiracy, breach of fiduciary duty, and
intentional interference with inheritance based on the
alleged deprivation of their rightful inheritance under
grandfather's will. The Third District Court, Salt Lake,
Paul G. Maughan, J., granted defendants summary
judgment. Grandchildren appealed.


Holdings: The Supreme Court, Himonas, J., held that:


[1] granddaughter's claims against grandmother, uncle,
and others for allegedly interfering with her inheritance
under grandfather's will were barred by agreement;


[2] grandson's claims against grandmother and others for
allegedly interfering with grandson's inheritance under
grandfather's will, with the exception of his breach of
fiduciary duty claims against uncle and guardian of estate
for minor grandchildren, were barred by agreement; and


[3] the equitable discovery rule did not apply to toll the
statute of limitations for ward's breach of fiduciary duty
claim against guardian.


Affirmed.


*836  Third District, Salt Lake, The Honorable Paul G.
Maughan, No. 110918878


Attorneys and Law Firms


Mark F. James, Mitchell A. Stephens, Salt Lake City,
G. Stephen Long, Nicole A. Westbrook, Denver, CO, for
appellants


Alan L. Sullivan, Jared C. Fields, Christopher S. Hill,
Shawn T. Richards, R. Stephen Marshall, Steven J.
McCardell, Salt Lake City, for appellees


Justice Himonas authored the opinion of the Court, in
which Chief Justice Durrant, Associate Chief Justice Lee,
Justice Pearce and Judge Mortensen joined.


Opinion


*837  On Direct Appeal


JUSTICE HIMONAS, opinion of the Court:


INTRODUCTION


¶ 1 Fifty-six years after the death of Rufus Call Willey,
founder of the R.C. Willey & Son furniture empire, two
of his grandchildren, Helen Immelt and Don McBroom,
sued William Child (their uncle; hereinafter Mr. Child),
Sheldon Child (Mr. Child's brother), William Critchlow


III (Mr. Child's attorney), and KeyBank 1  (as successor
to Commercial Security Bank), alleging that they, along
with Helen Barber (their grandmother), had deprived Ms.
Immelt and Mr. McBroom of their rightful inheritance
under the terms of their grandfather's will. We hold that
all of Ms. Immelt's claims and most of Mr. McBroom's
claims are barred by the terms of a Stock Settlement and
Purchase Agreement (1973 Agreement) pursuant to which
Ms. Immelt and Mr. McBroom (through Commercial
Security Bank, as guardian of his estate) exchanged their
contingent remainder interests under the will for five
shares each in R.C. Willey & Son, Inc., which they then
sold back to the business for $1,000 per share. As to Mr.
McBroom's remaining two claims, we conclude that his
breach of fiduciary duty claim against Mr. Child is circular
and therefore fails, and that his breach of fiduciary duty
claim against KeyBank is barred by the applicable statute
of limitations. Accordingly, we affirm the district court's
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grant of summary judgment against Ms. Immelt and Mr.
McBroom in all respects.


BACKGROUND


I. RUFUS CALL WILLEY'S ESTATE


¶ 2 In the early 1930s, Mr. Willey founded R.C. Willey
& Son as a sole proprietorship, selling appliances door
to door in Syracuse, Utah. The business was successful
enough that in 1949 or 1950 Mr. Willey opened a 600–
square–foot showroom adjacent to his home. In 1951, Mr.
Willey's daughter Darline married Mr. Child, who began
working in Mr. Willey's store soon thereafter. In June
1954, Mr. Willey fell ill. Mr. Willey asked Mr. Child to
manage the store while he recuperated, but his condition
worsened and Mr. Willey died on September 3, 1954,
without returning to work.


¶ 3 The day before Mr. Willey died, he signed a Last Will
and Testament that provided a life estate for his wife,
Helen Swaner Willey, who later remarried and changed
her name to Helen Barber (Ms. Barber). The remainder
was to pass to his three children (Darrell Willey, Betty
McBroom, and Darline Child) or, if they predeceased
his wife, to their children. The will also allowed for Ms.
Barber to operate the business “as a partner or otherwise.”


¶ 4 In 1956, Mr. Willey's will was probated in Davis
County. The Second District Court issued a “Decree
Settling First and Final Account of Administratrix with
Will Annexed and of Distribution.” The decree granted
Ms. Barber “any and all power and authority reasonably
necessary to carry on said business of R.C. Willey & Son
in a good and businesslike manner, and ... [to] operate said
business either as sole proprietor or partner or otherwise.”


¶ 5 In 1959, Ms. Barber and Mr. Child incorporated
R.C. Willey & Son, Inc., allowing them to operate


the business as a corporation. 2  Under the Articles of
Incorporation, Ms. Barber and Mr. Child had equal
ownership of the corporation's shares (150 each), with
nominal shares (one each) allocated to Sheldon Child,
Clyde Barber (Ms. Barber's second husband), and Dean
Swaner (Ms. Barber's brother). Mr. Child described Ms.
Barber's interest in the corporation as a life estate subject
to the remainder interests created by the will, while


Mr. Child's half was based on Mr. Child's labor and
contributions *838  to the growth of the company. Ms.
Barber passed away in 1989.


II. THE 1973 AGREEMENT


¶ 6 In 1973, Mr. Child, Ms. Barber, and all of Mr.
Willey's children and grandchildren entered into an
agreement that addressed the ownership of all shares
of stock in R.C. Willey & Son (the 1973 Agreement).
Some of the grandchildren, including Mr. McBroom,
were minors at the time and were represented in the
transaction by Commercial Security Bank, which the
Second District Court appointed as their guardian. The
1973 Agreement was drafted by Mr. Critchlow, who
represented several parties in the related transactions,
including Mr. Child. Mr. Critchlow also represented the
minor grandchildren, including Mr. McBroom, and their
parents in petitioning for the appointment of Commercial
Security Bank as guardian for Mr. McBroom and the
other minors involved.


¶ 7 Before the 1973 Agreement, the shares of R.C. Willey
& Son stock were held as follows:


¶ 8 After the 1973 Agreement, the shares were
redistributed as follows:


*839
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The 1973 Agreement stated that this distribution was
based on an actuarial valuation of each person's interest


(vested or contingent). 3


¶ 9 The 1973 Agreement rescinded all prior agreements
related to the disposition of stock in R.C. Willey & Son
and noted that, under the terms of the will, Darrell Willey,
Betty McBroom, and Darline Child “and their respective
children were bequeathed successive contingent remainder
interests in and to the said business assets and goodwill
of the business known as [R.C. Willey & Son].” Because
Darline Child had passed away, her children's interests
had vested under the terms of the will. At the time of
the 1973 Agreement, the rest of the grandchildren, the
children of Betty McBroom (including Ms. Immelt and
Mr. McBroom) and the children of Darrell Willey, held
only contingent remainder interests in Mr. Willey's estate,
which included the “business assets and goodwill” of R.C.
Willey & Son. Through the 1973 Agreement, Ms. Immelt
and Mr. McBroom exchanged their contingent remainder
interests for five shares each in R.C. Willey & Son. The
1973 Agreement also provided for the immediate purchase
by the business of the shares allocated to Ms. Immelt
and for the purchase of Mr. McBroom's shares once Mr.
McBroom reached the age of majority, at a price of $1,000
per share.


III. MS. IMMELT


¶ 10 Ms. Immelt was twenty-one years old when she
signed the 1973 Agreement. She had a close relationship
with her grandmother, Ms. Barber, who lived across
the street *840  from her. One day in 1973, when Ms.
Immelt was outside of her home, Ms. Barber approached
her, presented Ms. Immelt with the signature page of
the 1973 Agreement, and asked her to sign it. “[Ms.]
Barber explained to [Ms.] Immelt that she wanted to do
something nice for all of her grandchildren” and was
gifting them $5,000 each. Based on that conversation,
Ms. Immelt believed that the $5,000 payment, which she
does not dispute having received, was a gift and that the
agreement her grandmother had her sign was to facilitate
receipt of that gift. Ms. Immelt claims that she was shown
only “a signature page” and that she did not know of the
substance of the agreement, but the record shows that she
signed at least four copies of the signature page.


IV. MR. MCBROOM


¶ 11 Mr. McBroom was a minor at the time the 1973
Agreement was executed. As a minor, he had to be
represented by a guardian in the transaction, so Ms.
Barber had Mr. McBroom and his mother sign a Petition
for Appointment of Guardian to be filed with the Second
District Court.


¶ 12 In August 1973, Ms. Barber visited Mr. McBroom
and his family in Upland, California, and informed him
that she was going to give him a gift of $5,000 when he
turned twenty-one years old. She told him that in order
to receive the gift, he needed to sign several documents.
Mr. McBroom was illiterate and could not read the
documents, so his mother or his grandmother read them
for him. He did not ask his mother what the documents
meant. According to his testimony, he understood that he
was signing for a $5,000 gift that he would receive when
he turned twenty-one years old. The documents he signed
included the guardianship petition and a waiver of notice
of the guardianship proceedings.


¶ 13 The Second District Court appointed Commercial
Security Bank as guardian of the estates of Mr. McBroom
and the other minor grandchildren. On September 17,
1973, Commercial Security Bank filed a petition for
approval of the 1973 Agreement on behalf of Mr.
McBroom and the other minor grandchildren. The
Second District Court approved the 1973 Agreement on
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October 12, 1973. Under the terms of the 1973 Agreement,
Mr. McBroom would receive $5,000 in exchange for his
five shares. On March 11, 1975, upon the petition of
Commercial Security Bank, the district court authorized
the sale of Mr. McBroom's five shares of stock to R.C.


Willey & Son for $1,000 per share. 4  On April 27, 1976, the
Second District Court approved the guardian's report and
accounting regarding the estates of Mr. McBroom and his
brother Dirk McBroom, and it discharged Commercial
Security Bank from its guardianship responsibilities as of
May 1, 1977. Mr. McBroom turned twenty-one on August
8, 1977.


V. THE MUTUAL RELEASE


¶ 14 In October 1995, Ms. Immelt and her then husband
sued Mr. Child and fourteen other defendants in an
unrelated case in the Bankruptcy Court of the United
States District Court for the Central District of California.
Ms. Immelt sued because of the garnishment of her
paychecks pursuant to a ruling against her based on the
mismanagement of her mother's estate. On November 27,
1995, Ms. Immelt and her then husband settled their case
by entering into a Mutual Release with Mr. Child. The
Mutual Release included the following provision:


*841  The Immelts, for and in
consideration of mutual covenants
and promises, hereby release,
acquit and forever discharge
William Child, his heirs, executors,
administrators, successors and
assigns from any and all claims,
demands, controversies, actions,
causes of action, damages and
liabilities of any nature whatsoever,
whether at law or equity, whether
or not such claims are now
or previously known, unknown,
suspected, alleged or claimed.


VI. PROCEDURAL HISTORY


¶ 15 In November 2011, Ms. Immelt and Mr. McBroom
filed a complaint in the Third District Court in Salt Lake
County against Mr. Child, Sheldon Child, Patricia Child,
and Mr. Child's children (collectively, Child appellees);


Mr. Critchlow; KeyBank; and fifty unnamed individuals.
The complaint included claims of quiet title (against
the Child appellees and the fifty unnamed individuals),
civil conspiracy (against Mr. Child, Mr. Critchlow, and
KeyBank), breach of fiduciary duty (against Mr. Child
and Sheldon Child), conversion (against Mr. Child, Mr.
Critchlow, and KeyBank), and intentional interference
with inheritance (against Mr. Child, Mr. Critchlow,
and KeyBank). Ms. Immelt brought separate claims
for conspiracy to defraud (against Mr. Child and Mr.
Critchlow) and negligent misrepresentation (against Mr.
Child and Mr. Critchlow). And Mr. McBroom brought
a separate claim for breach of fiduciary duty (against
KeyBank). The Child appellees filed counterclaims
against Ms. Immelt and Mr. McBroom for breach of
the 1973 Agreement, breach of the Mutual Release, and
defamation.


¶ 16 The district court first granted summary judgment
for the Child appellees on all of Ms. Immelt's claims
against them and on Mr. McBroom's claim for quiet title.
The district court denied the Child appellees' motion for
summary judgment on the remainder of the claims, and
the parties moved forward with discovery. At the close of
discovery, the Child appellees again moved for summary
judgment. The district court granted summary judgment,
disposing of the rest of Mr. McBroom's claims against
the Child appellees and Mr. McBroom's claims against
KeyBank, holding that “Mr. McBroom had sufficient
information regarding the guardianship proceeding to
create a duty of further inquiry” and, therefore, that
“these claims are barred by the statute of limitations.”
In its third summary judgment order, the district court
granted summary judgment for Mr. Critchlow on all of
Ms. Immelt's and Mr. McBroom's claims against him.


¶ 17 Ms. Immelt and Mr. McBroom appealed the grants
of summary judgment, pursuant to the district court
certification of finality under rule 54(b) of the Utah Rules
of Civil Procedure. We have jurisdiction over this appeal
under Utah Code section 78A–3–102(3)(j).


STANDARDS OF REVIEW


[1]  [2] ¶ 18 “We review a district court's grant
of summary judgment for correctness and afford no
deference to the court's legal conclusions.” Jensen ex rel.
Jensen v. Cunningham, 2011 UT 17, ¶ 36, 250 P.3d 465.
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In our review, we view “the facts and all reasonable
inferences ... in the light most favorable to the nonmoving
part[ies],” here, Ms. Immelt and Mr. McBroom. Id. “We
may affirm a grant of summary judgment upon any
grounds apparent in the record.” Id.


ANALYSIS


[3] ¶ 19 We affirm the district court's grants of summary
judgment. With respect to the quiet title claim, the
claim for breach of fiduciary duty against Sheldon Child,
and Ms. Immelt's claim for breach of fiduciary duty
against Mr. Child, we note that the parties have not
briefed these claims on appeal. Therefore, we deem them
abandoned and do not address them further in this
opinion. In our analysis below, we first address Ms.
Immelt's remaining claims and determine that they fail
because she cannot, as a matter of law, have reasonably
relied on her grandmother's statements to her about the
purpose of the 1973 Agreement. We then consider Mr.
McBroom's claims and determine that the Second District
Court's orders approving the 1973 Agreement and the
guardianship proceedings operate as a bar to  *842
the majority of Mr. McBroom's claims and that Mr.
McBroom failed to seek to set aside the Second District


Court's orders or the guardianship proceedings. 5  With
respect to Mr. McBroom's breach of fiduciary duty claims,
we agree with the district court that the claim against Mr.
Child is circular and therefore fails as a matter of law and
that the claim against KeyBank is barred by the statute
of limitations because Mr. McBroom did not present a
sufficient basis to toll its application.


I. MS. IMMELT'S CLAIMS TO SET
ASIDE THE 1973 AGREEMENT


[4] ¶ 20 We hold that the 1973 Agreement is a complete
bar to all of Ms. Immelt's claims. The core of Ms. Immelt's
argument is that the district court erred in granting
summary judgment against her because she presented
evidence that she “was induced into signing the 1973
Agreement on the basis of material misrepresentations.”
And she seeks to distinguish case law charging her with
knowledge of the 1973 Agreement on the basis that she
did not see the rest of the document and thought the
agreement's purpose was to facilitate a gift from her
grandmother. These arguments fail because they do not


demonstrate the existence of a genuine issue of material
fact with respect to a key element of fraud-based claims:
reasonable reliance. See Price–Orem Inv. Co. v. Rollins,
Brown & Gunnell, Inc., 713 P.2d 55, 59 (Utah 1986)
(“Utah long ago acknowledged the tort of negligent
misrepresentation, which provides that a party injured
by reasonable reliance upon a second party's careless or
negligent misrepresentation of a material fact may recover
damages resulting from that injury when the second party
had a pecuniary interest in the transaction, was in a
superior position to know the material facts, and should
have reasonably foreseen that the injured party was likely
to rely upon the fact.”); Robinson v. Tripco Inv., Inc., 2000
UT App 200, ¶ 19, 21 P.3d 219 (“One of the elements of
fraud that a plaintiff must prove is that he or she, ‘acting
reasonably and in ignorance of the statement's falsity,
did in fact rely upon the misrepresentation.’ ” (citation


omitted)). 6


¶ 21 The catch with Ms. Immelt's claims is that she
unquestionably signed the 1973 Agreement and is charged
with knowledge of its content. In Utah, “a party cannot
reasonably rely upon oral statements by the opposing
party in light of contrary written information.” Gold
Standard, Inc. v. Getty Oil Co., 915 P.2d 1060, 1068 (Utah
1996). So even assuming that Ms. Immelt's grandmother
said that she was going to give Ms. Immelt a $5,000
gift, Ms. Immelt could not reasonably rely on the false
information. Even if the only document she was provided
with was the signature page of the 1973 Agreement, that
page included the statement that “this Agreement may be
enforced in equity by specific performance or injunction,
or both, and that such remedies shall be cumulative.”
This language is a clear indicator that she was signing
a legally binding document. Additionally, the first line
of the signature page starts in the middle of a sentence,
which should have alerted Ms. Immelt to the fact that
the signature page was not a self-contained document but
that the full document included at least one more page in
addition to the one she was shown. Ms. Immelt should
have asked for the rest of the pages of the 1973 Agreement
so she could read and understand what she was signing.
However, there is no evidence that she ever sought to
obtain the document she signed. Because Ms. Immelt had
already reached the age of majority, she had a “duty [to]
exercis[e] such degree of care to protect [her] own interests
as would be exercised by an ordinary, reasonable and
prudent person under the circumstances.” Id. (citation
omitted). This duty certainly included inquiring after the
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rest of the pages of the 1973 Agreement and reading them
in order to fully understand the agreement that she was
making.


[5]  [6]  *843  ¶ 22 “No matter how naive or
inexperienced [Ms. Immelt] [was], [she] could not close
[her] eyes and accept unquestioningly any representations
made to [her]. It was [her] duty to make such investigation
and inquiry as reasonable care under the circumstances
would dictate.” Id. (citation omitted). Because she failed
to do so, she “is precluded from holding someone else
to account for the consequences of [her] own neglect.”
Id. (citation omitted). “One party to a contract does not
have a duty to ensure that the other has a complete and
accurate understanding of all terms embodied in a written
contract.” Res. Mgmt. Co. v. Weston Ranch & Livestock
Co., 706 P.2d 1028, 1047 (Utah 1985). Instead, “[e]ach
party has the burden to understand the terms of a contract
before he affixes his signature to it and may not thereafter
assert his ignorance as a defense.” Id. “To permit a party ...
to admit that he signed [a written contract] but to deny
that it expresses the agreement he made or to allow him
to admit that he signed it but did not read it or know
its stipulations would absolutely destroy the value of all
contracts.” Garff Realty Co. v. Better Bldgs., Inc., 120
Utah 344, 234 P.2d 842, 844 (1951). Ms. Immelt cannot
use her subjective belief that she was merely receiving a gift
from her grandmother, nor can she use the fact that she
did not read the rest of the 1973 Agreement, to escape the
knowledge that was imputed to her once she affixed her
signature to that agreement.


[7] ¶ 23 We recognize that


a person who, having the capacity
and an opportunity to read a
contract, is not misled as to
its contents and who sustains no
confidential relationship to the other
party cannot avoid the contract on
the ground of mistake if he signs
it without reading it, at least in
the absence of special circumstances
excusing his failure to read it.


Id. (emphasis added); see also Tocco v. Richman Greer
Prof'l Ass'n, 912 F.Supp.2d 494, 521 (E.D. Mich. 2012)
(“The Michigan courts have long recognized that a
plaintiff cannot establish a reasonable reliance by relying
‘on oral representations that are contradicted by a written


contract between the parties or otherwise conflict with a
written document that is readily available to the plaintiff.’
” (citation omitted)). Ms. Immelt had the capacity to read
the 1973 Agreement. Unlike Mr. McBroom, there is no
evidence suggesting that she was illiterate or otherwise
incapable of reading the 1973 Agreement. Ms. Immelt also
had the opportunity to read it. As stated above, she had a
duty to ask for and read the rest of the pages of the 1973
Agreement. Because there is no indication that she made
such an effort, we cannot assume that her grandmother
would not have complied with the request. In addition,
Ms. Immelt did not have a confidential relationship with


any of the parties to the 1973 Agreement. 7  Nor do we
determine that there were special circumstances rising to
a level sufficient to “excus[e] [her] failure to read [the
contract].” Garff Realty, 234 P.2d at 844. As a result, Ms.
Immelt cannot avoid the effects of the 1973 Agreement on
the grounds of fraud or negligent misrepresentation.


¶ 24 In short, Ms. Immelt signed the 1973 Agreement.
Therefore, she is charged with knowledge of its contents
under the law, even though her grandmother made
separate oral representations regarding its contents.
Ms. Immelt could not rely upon her grandmother's
representations when she was given the 1973 Agreement
signature page, which clearly indicated that she was
signing a legally binding document; as an adult, she was
under a duty of ordinary and reasonable care, and she was
expected to ask for and read the rest of the document to
know, understand, and protect her own interests. Thus,
Ms. Immelt is “bound both at law and in equity, even
though [she] suppose[d] the writing [was] an instrument
of an entirely different character.” Id. Consequently, the
1973 Agreement stands as a complete defense to all of
her claims; Ms. Immelt signed away all her rights to
R.C. Willey & Son when she exchanged her contingent
remainder interest in the business for five shares of stock,
which she then sold for $5,000.


*844  II. MR. MCBROOM'S CLAIMS
TO SET ASIDE THE 1973 AGREEMENT


[8] ¶ 25 Most of Mr. McBroom's claims are likewise
barred by the 1973 Agreement. However, his claims are
slightly more complicated because Mr. McBroom was a
minor when the 1973 Agreement was signed. His interests
were represented by a guardian at the time—Commercial
Security Bank, the predecessor to KeyBank. He argues
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that his claims, which require the court to set aside
the 1973 Agreement and guardianship proceedings in
order to grant him relief, stand as “independent equitable
action[s].” St. Pierre v. Edmonds, 645 P.2d 615, 618 (Utah
1982). Specifically, Mr. McBroom claims that his lawsuit
was an “independent action for fraud on the court.” In the
alternative, Mr. McBroom argues that no court approved
the 1973 Agreement and thus no court order needs to be
set aside for him to recover. For reasons set forth below,
we hold that the 1973 Agreement bars Mr. McBroom's
claims, with the exception of his breach of fiduciary duty
claims against Mr. Child and KeyBank.


¶ 26 The Second District Court approved the 1973
Agreement. Mr. McBroom cannot challenge the 1973
Agreement or the guardianship proceedings unless he
pleads an independent action for fraud on the court
seeking to set aside the court orders or files a rule 60(b)
motion. UTAH R. CIV. P. 60(b); Gillmor v. Wright,
850 P.2d 431, 435–36 (Utah 1993). Mr. McBroom did
not file a rule 60(b) motion, but claims that he filed an
“independent equitable action.” However, Mr. McBroom
argued his “independent action” to set aside the orders
of the Second District Court for the first time in his
response to KeyBank's motion for summary judgment.
His summary judgment memorandum does not meet the
pleading requirements of Utah law. See UTAH R. CIV.
P. 8(a). Furthermore, his complaint cannot constitute
an “independent action” in this context because, even
though Mr. McBroom claimed the orders were procured
by fraud, he did not file any claim asking that the Second
District Court's orders approving the 1973 Agreement or
guardianship proceedings be set aside due to fraud on
the court. Thus, he did not file an independent, equitable
action to set aside the court orders, and he cannot
collaterally challenge the 1973 Agreement or guardianship
proceedings, which were approved by the Second District
Court.


¶ 27 In the alternative, Mr. McBroom argues that “[n]o
court ever approved of the 1973 Agreement” and that,
as a result, “no court has to set it aside in order for
[Mr.] McBroom to make a claim for damages.” We
find these assertions vexing. The Second District Court
clearly approved the 1973 Agreement as it relates to Mr.
McBroom. The order is actually titled “Order Approving
Stock Settlement and Purchase Agreement” (i.e., the
1973 Agreement). Because of the Second District Court's
approval, Mr. McBroom was obligated to file an


independent action for fraud on the court or a rule 60(b)
motion seeking to set the 1973 Agreement aside. He failed
to do so. As a result, the majority of his claims are barred
by the 1973 Agreement.


III. MR. MCBROOM'S BREACH
OF FIDUCIARY DUTY CLAIMS


¶ 28 The only claims not barred by the 1973 Agreement are
Mr. McBroom's breach of fiduciary duty claims. Those
claims fail for other reasons: Mr. McBroom's argument
regarding the breach of fiduciary duty by Mr. Child
is circular and must fail, and Mr. McBroom's claim
against KeyBank is barred by the statute of limitations
because Mr. McBroom has not met the requirements for
application of the equitable discovery rule.


A. Mr. McBroom's Breach of Fiduciary
Duty Claim Against Mr. Child


[9] ¶ 29 Mr. McBroom first argues that Mr. Child violated
the fiduciary duty that he owed to Mr. McBroom as
a shareholder in R.C. Willey & Son. Mr. McBroom
claims that he was a minority shareholder in R.C. Willey
& Son since 1959. He further argues that “[Mr.] Child
had an obligation to ensure [Mr.] McBroom was treated
fairly under the 1973 Agreement” but failed to do so as
evidenced by the “unequal treatment” of Mr. McBroom
in the terms of the 1973 Agreement.


*845  ¶ 30 Mr. Child counters that, “at most, Mr.
McBroom was a contingent remainderman” and that
“Mr. McBroom was not a shareholder in [R.C. Willey
& Son] until the execution of the 1973 Agreement.”
Furthermore, he argues that the terms of the 1973
Agreement, which was “a transaction for cash payment
for outstanding shares of stock ... supported by
the opinions of court-appointed appraisers,” did not
constitute a breach of fiduciary duty.


¶ 31 Mr. McBroom's argument against Mr. Child
presupposes that Mr. McBroom was owed a fiduciary
duty prior to the 1973 Agreement. But Mr. McBroom held
only a contingent remainder interest in his grandfather's
business under the terms of the will. His interest would
vest only if his mother predeceased his grandmother. A
contingent remainder beneficiary interest is not the same
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as an ownership interest in the company. Mr. McBroom
was not a shareholder of R.C. Willey & Son under the
terms of the will; he did not become a shareholder until his
guardian agreed to exchange Mr. McBroom's contingent
remainder interest in the company for a present possessory
interest in the form of five shares of stock in R.C. Willey
& Son, which he then sold back to the company for
$5,000. Thus, it was not until the 1973 Agreement that
Mr. McBroom held a vested interest in R.C. Willey &
Son and was owed a fiduciary duty; without the 1973
Agreement, Mr. McBroom was not owed a fiduciary duty
as a shareholder of R.C. Willey & Son by Mr. Child.
The very act that created the fiduciary duty cannot be


held to have violated the fiduciary duty. 8  Therefore, the
argument that Mr. Child violated his fiduciary duty to
Mr. McBroom by causing him to enter into the 1973
Agreement is circular and must fail.


B. Mr. McBroom's Breach of Fiduciary
Duty Claim Against KeyBank


[10] ¶ 32 The final claim is Mr. McBroom's breach of
fiduciary duty claim against KeyBank, which the district
court found was barred by the applicable statute of
limitations. Mr. McBroom argues that “[t]he trial court
invaded the province of the jury” by making factual
findings against Mr. McBroom and by holding that
the equitable discovery rule did not toll the statute of
limitations and thus preserve his claim against KeyBank.
Specifically, Mr. McBroom argues that he merits the
application of equitable tolling based on the concealment
of his claim or on exceptional circumstances. As a result,
Mr. McBroom claims, summary judgment was incorrectly
granted for KeyBank.


¶ 33 KeyBank, in turn, argues that Mr. McBroom's claims
are barred by the statutes of limitations. It further argues
that the statutes of limitations are not tolled by the
equitable discovery rule because Mr. McBroom failed to
“show [ ] that he did not know and could not reasonably
have known of the facts underlying the cause of action in
time to comply with the limitations period.” Additionally,
KeyBank did not conceal from Mr. McBroom his cause
of action.


[11]  [12] ¶ 34 We conclude that Mr. McBroom's
fiduciary duty claim against KeyBank does not merit


application of the equitable discovery rule. The rule
applies in either of two situations:


(1) a plaintiff does not become
aware of the cause of action because
of the defendant's concealment or
misleading conduct or (2) the case
presents exceptional circumstances
and the application of the general
rule would be irrational or unjust,
regardless of any showing that
the defendant has prevented the
discovery of the cause of action.


Berneau v. Martino, 2009 UT 87, ¶ 23, 223 P.3d 1128
(internal quotation marks omitted). “Yet before a statute
of limitations may be tolled under either situation, the
plaintiff must make an initial showing that he did
not know nor should have reasonably known the facts
underlying the cause of action in time to reasonably
comply with the limitations period.” Id. Here, Mr.
McBroom has not “show[n] that he did not know nor
should *846  have reasonably known the facts underlying
[his] cause of action in time to reasonably comply with the
limitations period.” Id.


¶ 35 Since Mr. McBroom was a minor at the time of the
1973 Agreement and when his guardian sold his shares
in 1975, the statute of limitations did not begin to run
on his claim until he reached the age of majority on


August 8, 1977. 9  UTAH CODE § 78B–2–108. Under the
applicable statute of limitations, he was required to bring
his claim against KeyBank's predecessor, Commercial
Security Bank, within three years of that date. Id. § 78B–
2–221. Mr. McBroom had enough information about the
transactions to give rise to a duty “to exercise reasonable
diligence in discovering the facts that gave rise to [his]
cause of action” upon reaching the age of majority.
Colosimo v. Roman Catholic Bishop of Salt Lake City, 2004
UT App 436, ¶ 23, 104 P.3d 646.


[13] ¶ 36 In other words, Mr. McBroom was on inquiry
notice regarding his claim against KeyBank. The “inquiry
notice maxim [is] that ‘the means of knowledge is
equivalent to knowledge.’ ” Russell Packard Dev., Inc. v.
Carson, 2005 UT 14, ¶ 37, 108 P.3d 741 (citation omitted).
“Whatever is notice enough to excite attention and put
the party on his guard and call for inquiry is notice of
everything to which such inquiry might have led. When a
person has sufficient information to lead him to a fact, he
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shall be deemed conversant of it.” First Am. Title Ins. Co.
v. J.B. Ranch, Inc., 966 P.2d 834, 838 (Utah 1998) (citation
omitted). Under the present circumstances, we hold that
Mr. McBroom was on inquiry notice regarding his cause
of action against KeyBank.


¶ 37 Mr. McBroom signed the guardianship petition and
the waiver of notice of the guardianship proceedings, and
he had his mother or his grandmother read the documents
for him (although he no longer remembers what they
said). In the thirty-seven years between the conclusion
of the guardianship proceedings and his review of the
court documents in 2010, and after receiving part or
all of the $5,000 he was owed, Mr. McBroom did not
make any effort to look into what he signed in the early
1970s or how it related to his interest in Mr. Willey's
estate. In light of Mr. McBroom's knowledge of the 1973
Agreement and the guardianship, Mr. McBroom had a
duty to exercise reasonable diligence to discover the rest
of the facts surrounding his cause of action as it related
to his guardian's actions on his behalf. His knowledge of
the circumstances surrounding his cause of action put him
on inquiry notice of his cause of action against KeyBank.
As a result, because Mr. McBroom has not made the
initial showing required by the discovery rule that “he did
not know nor should have reasonably known the facts
underlying [his] cause of action in time to reasonably
comply with the limitations period,” he does not merit its


application to toll the statute of limitations for his claim
against KeyBank. Berneau, 2009 UT 87, ¶ 23, 223 P.3d
1128. Thus, *847  the statute of limitations bars his claim
against KeyBank.


CONCLUSION


¶ 38 The 1973 Agreement bars all of Ms. Immelt's claims
and most of Mr. McBroom's claims, with the exception of
Mr. McBroom's breach of fiduciary duty claims against
Mr. Child and KeyBank. Mr. McBroom's fiduciary duty
claim against Mr. Child fails because it is circular. And
the statute of limitations bars Mr. McBroom's fiduciary
duty claim against KeyBank because he was on inquiry
notice of the facts of his claim and did not show that he met
the threshold requirement for application of the equitable
discovery rule to toll the statute of limitations. As a result,
we affirm the award of summary judgment and remand
the matter to the district court for further proceedings.


Having been recused Justice Durham does not participate;
Court of Appeals Judge David N. Mortensen sat.


All Citations


392 P.3d 835, 820 Utah Adv. Rep. 36, 2016 UT 38


Footnotes
1 The plaintiffs actually named KeyBank and Key Corporation, Inc., d/b/a KeyCorp, as defendants. Key Corporation, it


appears, is unrelated to KeyCorp, the corporate parent of KeyBank. Regardless, the parties stipulated to the dismissal of
Key Corporation and KeyCorp. In light of this history, and in order to avoid confusion, we refer only to KeyBank throughout
this opinion.


2 All further references to R.C. Willey & Son are to the corporate entity.


3 We note that Ms. Immelt and Mr. McBroom contest the validity of the actuarial valuation referenced in the 1973 Agreement.
To support their contention that “the distribution under the 1973 Agreement was not based on actuarial science,” they
cite testimony from an “expert actuarialist.” But that expert was never disclosed as an expert witness, and his affidavit
was produced for the first time in Ms. Immelt and Mr. McBroom's reply in support of their motion to reconsider. Because
the affidavit was not properly before the district court when it issued its first and second summary judgment rulings and
because Ms. Immelt and Mr. McBroom filed it months after they had moved to certify the district court's rulings as final,
we may not and do not consider it.


4 Mr. McBroom alleges that he never received the $5,000 owed to him for his shares under the 1973 Agreement. He
presented expert testimony that “it is highly probable” that his signature on a 1976 Receipt, Release and Settlement of
Account for the receipt of $4,770 from Commercial Security Bank was “not authored by [Mr. McBroom],” i.e., forged.
The defendants contest this allegation, noting that Mr. McBroom testified that his grandmother gave him money for
his university tuition, “dorms,” and school supplies and that the money she paid him “was part of [his] $5,000 gift.” He
eventually asked his grandmother whether there was “anything left over out of [his] gift,” and after his grandmother told
him that he needed to go to R.C. Willey & Son to receive the remaining amount of the gift, he went “over to the store
and ... got it.” The defendants also argue that even if Mr. McBroom were not fully compensated for his shares, his cause
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of action would be against R.C. Willey & Son, which is not party to this lawsuit. We agree with the defendants on this
point and therefore do not reach the issue regarding Mr. McBroom's receipt of the money.


5 Because we are of the opinion that Mr. McBroom did not plead a claim for fraud on the court or otherwise seek to set
aside the relevant Second District Court orders and proceedings, we need not and do not reach the question of whether
the Third District Court would have had jurisdiction to hear those claims.


6 Because we decide that the 1973 Agreement serves as a complete bar to all of Ms. Immelt's claims, we need not and
do not reach her arguments regarding the Mutual Release.


7 Ms. Immelt labels her relationship with Ms. Barber as “close” and asserts that at the time she signed the 1973 Agreement
they visited “several times a day.” She does not, however, maintain that their relationship rose to the level of a legally
cognizable confidential relationship.


8 We pause to note that Mr. McBroom offers no authority for the proposition that a corporate officer or director owes a
fiduciary duty to a holder of a contingent beneficial interest in stock in a company. Nor are we aware of any such authority,
even in the context of a closely held corporation.


9 Mr. McBroom argues that the Second District Court lacked jurisdiction to approve of the sale of his shares because “he
had obtained the age of majority” and therefore “the guardian ha[d] no further rights in the estate.” He cites Stanton v.
Stanton for the proposition that “both before and after the 1975 amendment to [the Utah majority statute], the statutory
age of majority for both males and females in Utah was 18, not 21.” 429 U.S. 501, 505, 97 S.Ct. 717, 50 L.Ed.2d 723
(1977) (Stevens, J., dissenting). Mr. McBroom fails to acknowledge that this quote is actually from Justice Stevens's
dissenting opinion in Stanton and is not a statement of the law regarding the age of majority in Utah. See id. Instead, at
the time of the Second District Court's approval of the sale of Mr. McBroom's shares, the age of majority for a male in
Utah was twenty-one years. See Stanton v. Stanton, 421 U.S. 7, 9, 95 S.Ct. 1373, 43 L.Ed.2d 688 (1975) (referencing
the appellant's argument “that Utah Code Ann. § 15–2–1 (1953) to the effect that the period of minority for males extends
to age 21 and for females to age 18, is invidiously discriminatory” (footnote omitted)). On March 24, 1975, the Utah
Legislature amended the statute and established a uniform age of majority of eighteen years. Law of March 24, 1975,
ch. 39, 1975 Utah Laws 121. The legislation went into effect on May 13, 1975. See Wiker v. Wiker, 600 P.2d 514, 515
(Utah 1978). Mr. McBroom turned eighteen on August 8, 1974, and KeyBank petitioned to sell his shares in February
1975. On those dates, the amendment to the age of majority was not yet in effect. Thus, Mr. McBroom was still a minor
at the relevant time, and the Second District Court had jurisdiction over the guardianship proceedings. Cf. Memmott v.
Bosh, 520 P.2d 1342, 1343 (Utah 1974) (“[W]hen a minor attains majority status the guardian has no further rights in the
estate and only has a duty to account to or to make a settlement with his former wards.”).


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Corporation d/b/a Better Homes & Gardens
Real Estate Service, Defendants-Appellees.
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|
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Synopsis
Background: Former franchisee brought action
against franchisor for breach of contract, negligent
misrepresentation, and fraud following franchisor's sale
of rights to its trademarks. The United States District
Court for the District of Utah dismissed complaint, and
franchisee appealed.


Holdings: The Court of Appeals, Lucero, Circuit Judge,
held that:


[1] franchisor's obligation to “protect and defend”
trademarks was transferred to buyer;


[2] franchisor was not promissorily estopped from selling
franchising service; and


[3] franchisee's claims for negligent misrepresentation and
fraud were not cognizable.


Affirmed.


Attorneys and Law Firms


*183  Stanford B. Owen, Scott R. Sabey, Fabian &
Clendenin, Salt Lake City, UT, for Plaintiff-Appellant.


Robert M. Callagy, Satterlee, Stephens, Burke & Burke,
New York, NY, Candice Anderson Vogel, Manning,
Curtis, Bradshaw & Bednar, Salt Lake City, UT, for
Defendant-Appellee.


Before LUCERO, TYMKOVICH, and PORFILIO,
Circuit Judges.


ORDER AND JUDGMENT *


LUCERO, Circuit Judge.


**1  Wardley Corporation (“Wardley”) brought breach
of contract, negligent misrepresentation, *184  and
fraud claims against Meredith Corporation (“Meredith”)
following Meredith's sale of the rights to its Better
Homes and Gardens trademarks to GMAC Home
Services (“GMAC”). The district court exercised diversity
jurisdiction over the matter pursuant to 28 U.S.C. §
1332(a)(1) and dismissed pursuant to Fed.R.Civ.P. 12(b)
(6). Wardley appeals the dismissal as well as the district
court's decision to grant Meredith's motion to reconsider
its motion to dismiss. We AFFIRM.


I


Meredith, publisher of Better Homes and Gardens
magazine since 1924, began to develop a real estate
franchising service in 1978; the franchising service allowed
member franchisees to use the trademarks (the “Marks”)
owned by Meredith and associated with Better Homes
and Gardens. Wardley began to participate in the service
in 1983, and the relationship was covered by a series of
written contracts, the last of which was entered on May 1,
1998 (the “Contract”).


On June 29, 1998, Meredith announced the sale of its
franchising service to GMAC. The terms of the transfer
provided that former franchisees could continue to use
the Better Homes and Gardens Marks temporarily, but it
was uncertain whether GMAC might ultimately require
the franchisees to change to GMAC Marks. In April 1999,
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Wardley learned that GMAC would indeed require its
franchisees to make the alteration, and that the change
would be at Wardley's expense. Nonetheless, Wardley
entered a new contract with GMAC. Notably, GMAC is
not a party to this litigation. Some time later, Wardley
sold its real estate service, allegedly because of the costs of
changing its Marks.


Claiming that Meredith breached its contract by: (1)
selling to GMAC, and (2) failing to “protect and defend”
the Marks as required by the Contract, Wardley sued
Meredith for breach of contract, breach of the implied
covenant of good faith, promissory estoppel, and unjust
enrichment. Wardley further asserted claims of negligent
misrepresentation and fraud, alleging that various officers
of Meredith orally represented that they would never sell,
and that the decision to sign the Contract was induced by
those representations.


After a hearing, the district court initially dismissed a
substantial portion of Wardley's claims, relying on several
contractual provisions. First, Paragraph 16(a) of the
Contract clearly allowed Meredith to transfer or assign
its rights and obligations: “Assignment. Better Homes and
Gardens shall have the right to transfer or assign all or any
part of its rights or obligations under this Contract to any
person or legal entity.” Paragraph 3 required Meredith
to “protect and defend” the Marks: “Better Homes and
Gardens will protect and defend the Marks in order
to maintain their value to [Wardley] and Better Homes
and Gardens.” Finally, Paragraph 20 of the Contract
contained the following integration clause: “[Wardley]
acknowledges that neither Better Homes and Gardens nor
any of its employees has made representations, promises,
or agreements ... not set forth in this Contract ... and that
this Contract is the entire agreement of the parties.”


**2  Based on Paragraph 16's clear allowance of transfers
and assignments, the district court dismissed Wardley's
claims to the extent that they relied on the argument *185
that Meredith breached by selling to GMAC. Troubled by
Meredith's apparent obligation to “protect and defend”
the Marks, though, the district court initially refused to
dismiss Wardley's claims to the extent that they relied
on that language. Meredith moved for reconsideration of
the district court's refusal to dismiss the claims that were
based on the “protect and defend” language, pointing to
Paragraph 18 of the Contract, which states that “[a]fter
termination, expiration, transfer, or assignment of this


Contract for any reason, Member shall cease to have any
right to use the Marks in any manner.”


Finding that language dispositive, the district court
granted Meredith's motion for reconsideration and
dismissed the remainder of Wardley's contract-based
claims. In addition, the court found that even if Meredith
had represented to Wardley that it would never sell
the Marks, the Contract's language precluded reasonable
reliance on such statements; consequently, it dismissed
Wardley's negligent misrepresentation and fraud claims.
Wardley appeals.


II


We review claims dismissed pursuant to Fed.R.Civ.P.
12(b)(6) de novo. Wark v. United States, 269 F.3d 1185,
1190 (10th Cir.2001). Under the principles of diversity
jurisdiction, and because the choice of law provision in the
Contract provides that “the Contract shall be construed
in accordance with the laws of the state in which Member
is licensed to use the Marks,” we look to Utah law for our
review of the substantive claims in this case. See Lytle v.
City of Haysville, 138 F.3d 857, 868 (10th Cir.1998).


A


With respect to Wardley's breach of contract claim based
on Meredith's sale of its service to GMAC, Paragraph
16(a) of the Contract specifically provides that “Better
Homes and Gardens shall have the right to transfer or
assign all or any part of its rights or obligation under
this Contract to any person or legal entity.” Moreover,
Paragraph 20 contains a specific integration clause, thus
precluding any claim of breach based on extra-contractual
representations; where, as here, a contract is integrated,
a party may not vary or modify its terms based on
parol evidence. See Lee v. Barnes, 977 P.2d 550, 552
(Utah Ct.App.1999). The plain language of the contract
therefore compels us to agree with the district court's
dismissal of Wardley's claim based on Meredith's sale to
GMAC.


As to Wardley's second claim, grounded in Meredith's
alleged failure to “protect and defend” the Marks as
required by Paragraph 16, the district court initially
refused to dismiss Wardley's claims that relied on
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that language. After granting Meredith's motion for
reconsideration, however, it looked to Paragraph 18,
which states that “[a]fter termination, expiration, transfer,
or assignment of this Contract for any reason, Member
shall cease to have any right to use the Marks in any
manner.” The district court interpreted the language to
eliminate all of Wardley's contractual rights following
Meredith's sale of the service to GMAC and dismissed the
remainder of Wardley's claims.


**3  To the extent that the district court reads Paragraph
18 to imply that Wardley's rights to the Marks terminated
against all parties following Meredith's sale of the service
to GMAC, we disagree. Such an interpretation would
create the possibility of an illusory obligation; we conclude
that the most plausible reading of Paragraph 18 is that
Wardley's rights to use the Marks would cease only upon
transfer or assignment by Wardley. Thus, *186  even
following the assignment by Meredith, Wardley had a
right to use the Marks; accordingly, the new assignee
of the obligations under the contract-GMAC-had an
obligation to protect and defend the Marks.


[1]  The action before us, however, is a complaint by
Wardley not against GMAC, but against Meredith. For
us to find Meredith liable for a breach of contract would
require the counterintuitive conclusion that Meredith's
assignable obligations under the Contract continued as
to Meredith even after the transfer of those obligations
to GMAC. We draw no such conclusion. Meredith's sale
of the service to GMAC included, among other things,
an assignment of its obligation to protect and defend the
Marks. To the same effect, Wardley conceded at oral
argument that GMAC assumed the obligations under the
Contract.


Whether GMAC breached its obligation to protect and
defend the Marks once it had assumed the obligations
under the contract is not before us. (At oral argument
it became apparent that Wardley initially took legal
action against GMAC and ultimately reached a settlement
agreement.) Rather, we must decide whether Meredith
breached its contract with Wardley; we conclude that as
between Wardley and Meredith, no breach of contract
occurred.


Turning to Wardley's claims of breach of the implied
covenant of good faith and fair dealing, Utah law
recognizes that the covenant of good faith and fair


dealing is implied in all contracts to effectuate their terms.
See, e.g., Craner v. Northwestern Mut. Life Ins. Co.,
12 F.Supp.2d 1234, 1242 (D.Utah 1998). Thus, “where
there is no breach of an express covenant in a contract,
there can be no cause of action for breach of an implied
covenant arising therefrom.” Id. As described above, we
have concluded that a breach of contract did not occur
in the instant case as between Wardley and Meredith;
having so concluded, there can be no breach of the implied
covenant of good faith and fair dealing.


B


[2]  We proceed to the claims based on non-contract
theories. With respect to the promissory estoppel claims,
Wardley contends that it reasonably relied on Meredith's
oral promises; Wardley argues, therefore, that the
principles of promissory estoppel compel relief. However,
promissory estoppel requires that reliance be reasonable,
see, e.g., Petty v. Gindy Mfg. Corp., 17 Utah 2d 32,
404 P.2d 30, 32 (1965); when the alleged promises made
are contrary to the terms of the contract, reliance on
such promises would be unreasonable. Under the contract
before us, Meredith could transfer or assign its rights
and obligations. Any reliance on statements that Meredith
would never sell, or that its obligations would continue
after it assigned the obligations under the contract, would
therefore have been unreasonable. We accordingly affirm
the district court's dismissal of Wardley's promissory


estoppel claims. 1


**4  [3]  As to Wardley's claims of negligent
misrepresentation and fraud, such claims are not
cognizable under Utah law when they are based on the
allegations that are the gravamen of the contract claim,
see Craner, 12 F.Supp.2d at 1242; a claim exists only
if an independent breach of a duty is alleged. See, e.g.,
*187  Beck v. Farmers Ins. Exchange, 701 P.2d 795,


801 n. 3 (Utah 1985). Once more, however, reasonable
reliance is a necessary element of any claim of negligent
misrepresentation or fraud, and as discussed above, any
reliance upon representations that Meredith would never
sell or that it would continue to assume obligations after
it assigned the obligations under its contract would have
been unreasonable. Thus, we affirm the district court's
dismissal of the negligent misrepresentation and fraud
claims.
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III


Finally, Wardley appeals the district court's decision
to grant reconsideration of its initial refusal to dismiss
Wardley's claims based on the “protect and defend”
language. We review a district court's grant of a motion
for reconsideration for an abuse of discretion; under
that standard, we “will not reverse unless the trial
court has made an arbitrary, capricious, whimsical, or


manifestly unreasonable judgment.” Weitz v. Lovelace
Health System, Inc., 214 F.3d 1175, 1181 (10th Cir.2000)
(quotation omitted). On the record before us, we cannot
conclude that the district court abused its discretion
in granting Meredith's motion for reconsideration.
Accordingly, we AFFIRM.


All Citations


93 Fed.Appx. 183, 2004 WL 339593


Footnotes
* This order and judgment is not binding precedent, except under the doctrines of law of the case, res judicata, and collateral


estoppel. The court generally disfavors the citation of orders and judgments; nevertheless, an order and judgment may
be cited under the terms and conditions of 10th Cir. R. 36.3.


1 Wardley contends that in the unlikely event of a finding that no contract exists, it should have a remedy in the doctrine of
unjust enrichment. Because we conclude that a contract existed, we affirm the dismissal of this claim.


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Owner of fishing vessel which caught fire and sank
brought products liability suit against builder of vessel and
designer of vessel's hydraulic system, alleging that system
was defectively designed. The United States District
Court for the Southern District of California, James
M. Fitzgerald, Chief Judge, found that hydraulic system
had been defectively designed, and awarded damages to
owner, including damages for loss of certain equipment
which had been added by previous owner of vessel after its
initial purchase from manufacturer. Both sides appealed,
and the Ninth Circuit Court of Appeals, 69 F.3d 1432,
reversed. After granting certiorari, the Supreme Court,
Justice Breyer, held that: (1) under East River doctrine
that admiralty tort plaintiff cannot recover for physical
damage a defective product causes to the “product itself,”
but can recover for physical damage the product causes
to “other property,” equipment added to a product
after the manufacturer or distributor selling in the initial
distribution chain has sold the product to an initial user is
not part of the “product itself” that caused physical harm,
but is “other property,” and (2) owner of fishing vessel
which caught fire and sank due to defectively designed
hydraulic system could recover for extra skiff, nets, spare
parts, and miscellaneous equipment added to vessel by its
initial owner after his purchase of vessel, as such added
equipment constituted “other property” within meaning


of East River doctrine, and was not part of the “product
itself,” i.e., the original ship with the defective hydraulic
system, that caused the harm.


Reversed.


Justice O'Connor filed dissenting opinion.


Justice Scalia filed dissenting opinion in which Justice
Thomas joined.


**1784  Syllabus *


In East River S.S. Corp. v. Transamerica Delaval Inc.,
476 U.S. 858, 106 S.Ct. 2295, 90 L.Ed.2d 865, this Court
held that an admiralty tort plaintiff cannot recover for
the physical damage a defective product causes to the
“product itself,” but can recover for physical damage the
product causes to “other property.” The parties here agree
that the “product itself” consists at least of a ship as built
and outfitted by its original manufacturer and sold to
an initial user. Respondent J.M. Martinac & Co. built
the fishing vessel M/V Saratoga, installing a hydraulic
system designed by respondent Marco Seattle Inc. Joseph
Madruga, the Initial User, bought the ship new, added
extra equipment, used the ship, and resold it to petitioner
Saratoga Fishing Co., the Subsequent User, who used
it until it caught fire and sank. In this admiralty tort
suit against respondents, the District Court found that
the hydraulic system had been defectively designed and
awarded Saratoga Fishing damages, including damages
for the loss of the equipment added by Madruga. The
Ninth Circuit reversed, holding that the added equipment
was part of the ship when it was resold to Saratoga
Fishing, and, for that reason, the equipment was part of
the defective product that itself caused the harm.


Held: Equipment added by the Initial User before he
sold the ship to the Subsequent User is “other property,”
not part of the product that itself caused physical harm.
This Court held in East River that an injury to the
defective product itself, even though physical, was a
kind of “economic loss,” for which tort law did not
provide compensation. 476 U.S., at 871, 106 S.Ct., at
2302. Reasoning that “[c]ontract law, and the law of
warranty in particular, is well suited” to setting the
responsibilities of a seller of a product that fails to
perform its intended function, id., at 872-873, 106 S.Ct.,
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at 2303, the Court found that, given the availability of
warranties, the courts should not ask tort law to perform
a job that contract law might perform better, ibid. The
Ninth Circuit's holding that recovery should be denied
for added equipment because the Subsequent User could
have asked the Initial User for a warranty creates a
tort damage immunity beyond that set by any relevant
tort precedent. Had the ship remained in the Initial
User's hands, the added equipment's loss could have been
recovered in tort, and there is no suggestion in state or
federal law that these *876  results would change with a
subsequent sale. Indeed, other things being equal, a rule
that diminishes liability because of resale would diminish a
basic incentive of defective-product tort law: to encourage
the manufacture of safer products. East River provides
an unsatisfactory answer to the question why a series
of resales should progressively immunize a manufacturer
from liability for foreseeable physical damage that would
otherwise fall upon it, since the Subsequent User does not
contract directly with the manufacturer, and it is likely
more difficult for a consumer to offer the appropriate
warranty on used products. While nothing prevents a
user/reseller from offering a warranty, respondents have
not explained why the ordinary rules of a manufacturer's
tort liability should be supplanted merely because the
user/reseller may in theory incur an overlapping contract
liability. The holding here does not affect East River 's
rule that it is not a component part, but the vessel-as
placed in the stream of commerce by the manufacturer
and its distributors-that is the “product” that itself causes
the harm. Nor does the holding impose **1785  too
great a potential tort liability upon a manufacturer or a
distributor. It merely maintains liability, for equipment
added after the initial sale, despite the presence of a resale
by the Initial User. Pp. 1786-1789.


69 F.3d 1432, reversed.


BREYER, J., delivered the opinion of the Court, in
which REHNQUIST, C. J., and STEVENS, KENNEDY,
SOUTER, and GINSBURG, JJ., joined. O'CONNOR, J.,
filed a dissenting opinion, post, p. 1789. SCALIA, J., filed
a dissenting opinion, in which THOMAS, J., joined, post,
p. 1789.


Attorneys and Law Firms


Keith Zakarin, San Diego, CA, for petitioner.


Daniel B. Macleod, San Diego, CA, for respondents.


Opinion


Justice BREYER delivered the opinion of the Court.


The issue before us concerns limits upon the damages
that a tort plaintiff in admiralty can recover for physical
damage to property caused by a defective product. In East
River *877  S.S. Corp. v. Transamerica Delaval Inc., 476
U.S. 858, 106 S.Ct. 2295, 90 L.Ed.2d 865 (1986), the Court
held that an admiralty tort plaintiff cannot recover for
the physical damage the defective product causes to the
“product itself”; but the plaintiff can recover for physical
damage the product causes to “other property.” In this
case all agree that the “product itself” consists at least of a
ship as built and outfitted by its original manufacturer and
sold to an initial user. This case asks how this corner of
tort law treats the physical destruction of extra equipment
(a skiff, a fishing net, spare parts) added by the initial user
after the first sale and then resold as part of the ship when
the ship itself is later resold to a subsequent user. Is that
added equipment part of the “product itself,” in which
case the plaintiff cannot recover in tort for its physical
loss? Or is it “other property,” in which case the plaintiff
can recover? We conclude that it is “other property.”
Hence (assuming other tort law requirements are satisfied)
admiralty's tort rules permit recovery.


I


This case arises out of an engine room fire and flood that
led to the sinking of the fishing vessel M/V Saratoga in
January 1986. We must assume that a hydraulic system
defectively designed by respondent Marco Seattle Inc.
was one significant cause of the accident. About 15 years
before the accident, respondent J.M. Martinac & Co. had
built the ship, installed the hydraulic system, and sold the
ship new to Joseph Madruga. Madruga then added extra
equipment-a skiff, a seine net, and various spare parts-and
used the ship for tuna fishing. In 1974, Madruga resold the
ship to petitioner, Saratoga Fishing Co., which continued
to use the ship for fishing. In 1987, after the ship caught
fire and sank, Saratoga Fishing brought this tort suit in
admiralty against Marco Seattle and J.M. Martinac.


The District Court found that the hydraulic system
had been defectively designed, and it awarded Saratoga
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Fishing damages (adjusted to reflect Saratoga Fishing's
own partial *878  fault). Those damages included
damages for the loss of the equipment that Madruga had
added after the initial purchase of the ship.


The Ninth Circuit held that the District Court should
not have awarded damages for the added equipment.
Saratoga Fishing Co. v. Marco Seattle Inc., 69 F.3d
1432, 1445 (1995). A majority noted that the equipment,
though added by Madruga, was part of the ship when
Madruga resold the ship to Saratoga Fishing, and, for
that reason, the majority held, the added equipment
was part of the defective product that itself caused the
harm. Applying East River 's distinction between the
product that itself caused the harm and “other property,”
the majority concluded that Saratoga Fishing could not
recover in tort for the loss. A dissenting judge believed
that the “product itself” was the ship when launched
into the stream of commerce by Martinac, its original
**1786  builder. Consequently, the added equipment was


“other property.” We granted certiorari to resolve this
uncertainty about the proper application of East River.
We now agree with the dissenting judge.


II


[1]  The facts before us show: (1) a Component
Supplier who (2) provided a defective component (the
hydraulic system) to a Manufacturer, who incorporated
it into a manufactured product (the ship), which (3) the
Manufacturer sold to an Initial User, who (4) after adding
equipment and using the ship, resold it to a Subsequent
User (Saratoga Fishing). The applicable law is general
maritime law, “an amalgam of traditional common-law
rules, modifications of those rules, and newly created
rules,” drawn from both state and federal sources. East
River, supra, at 865, 106 S.Ct., at 2299; see also Fitzgerald
v. United States Lines Co., 374 U.S. 16, 20, 83 S.Ct.
1646, 1650, 10 L.Ed.2d 720 (1963); Kermarec v. Compagnie
Generale Transatlantique, 358 U.S. 625, 630, 79 S.Ct. 406,
409-410, 3 L.Ed.2d 550 (1959). The context is purely
commercial. The particular question before us requires us
to interpret the Court's decision *879  in East River: Does
the term “other property,” as used in that case, include the
equipment added by the Initial User before he sold the ship
to the Subsequent User? We conclude that it does: When
a manufacturer places an item in the stream of commerce
by selling it to an Initial User, that item is the “product


itself” under East River. Items added to the product by the
Initial User are therefore “other property,” and the Initial
User's sale of the product to a Subsequent User does not
change these characterizations.


East River arose at the intersection of two principles
that govern recovery in many commercial cases involving
defective products. The first principle is that tort law in
this area ordinarily (but with exceptions) permits recovery
from a manufacturer and others in the initial chain of
distribution for foreseeable physical harm to property
caused by product defects. See Restatement (Second) of
Torts § 402A (1965); W. Keeton, D. Dobbs, R. Keeton, &
D. Owen, Prosser and Keeton on Law of Torts § 101 (5th
ed.1984); East River, 476 U.S., at 867, 106 S.Ct., at 2300.
The second principle is that tort law in this area ordinarily
(but with exceptions) does not permit recovery for purely
economic losses, say, lost profits. See Restatement (Third)
of Torts: Products Liability § 6, Comment d (Proposed
Final Draft, Preliminary Version, Oct. 18, 1996); e.g.,
Rardin v. T & D Machine Handling, Inc., 890 F.2d 24,
27-30 (C.A.7 1989). The Court in East River favored
the second principle, for it held that an injury to the
defective product itself, even though physical, was a kind
of “economic loss,” for which tort law did not provide
compensation. 476 U.S., at 871, 106 S.Ct., at 2302.


The Court reasoned that the loss of the value of a product
that suffers physical harm-say, a product that destroys
itself by exploding-is very much like the loss of the value
of a product that does not work properly or does not
work at all. See id., at 870, 106 S.Ct., at 2301-2302. In
all such cases, the Court held, “[c]ontract law, and the
law of warranty in particular, is well suited” to setting the
responsibilities of a seller of a product *880  that fails
to perform the function for which it was intended. Id., at
872-873, 106 S.Ct., at 2303. The commercial buyer and
commercial seller can negotiate a contract-a warranty-
that will set the terms of compensation for product
failure. If the buyer obtains a warranty, he will receive
compensation for the product's loss, whether the product
explodes or just refuses to start. If the buyer does not
obtain a warranty, he will likely receive a lower price in
return. Given the availability of warranties, the courts
should not ask tort law to perform a job that contract law
might perform better. Ibid.; Seely v. White Motor Co., 63
Cal.2d 9, 18-19, 45 Cal.Rptr. 17, 403 P.2d 145, 151 (1965)
(en banc).
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The Ninth Circuit reasoned that East River required it
to define the defective “product itself” by looking to that
which the plaintiff had purchased, for that is the product
that, in principle, the plaintiff could have asked the seller
to warrant. Since Saratoga Fishing, the Subsequent User,
might have asked Madruga, the Initial User, to warrant
the M/V **1787  Saratoga, skiff, nets, and all, that
product, skiff, nets, and all, is the “product itself” that
stands outside the reach of tort recovery. In our view,
however, this holding pushes East River's principle beyond
the boundary set by the principle's rationale.


For one thing, the Ninth Circuit's holding creates
a tort damage immunity beyond that set by any
relevant tort precedent that we have found. State law
often distinguishes between items added to or used in
conjunction with a defective item purchased from a
Manufacturer (or its distributors) and (following East
River) permits recovery for the former when physically
harmed by a dangerously defective product. Thus the
owner of a chicken farm, for example, recovered for
chickens killed when the chicken house ventilation system
failed, suffocating the 140,000 chickens inside. A.J.
Decoster Co. v. Westinghouse Electric Corp., 333 Md. 245,
634 A.2d 1330 (1994). A warehouse owner recovered for
damage to a building caused by a defective roof. United
Air Lines, *881  Inc. v. CEI Industries of Ill., Inc., 148
Ill.App.3d 332, 102 Ill.Dec. 1, 499 N.E.2d 558 (1986). And
a prior case in admiralty (not unlike the one before us)
held that a ship charterer, who adds expensive seismic
equipment to the ship, may recover for its loss in a fire
caused by a defective engine. Nicor Supply Ships Assocs. v.
General Motors Corp., 876 F.2d 501 (C.A.5 1989). Indeed,
respondents here conceded that, had the ship remained
in the hands of the Initial User, the loss of the added
equipment could have been recovered in tort. See Tr. of
Oral Arg. 29-30. We have found no suggestion in state
(or in federal) law that these results would change with
a subsequent sale-that is, we have found no case, other
than the Ninth Circuit case before us, that suggests that
the courts would deny recovery to a subsequent chicken
farmer, who had later purchased the farm, chickens, coop,
ventilation system, and all.


Indeed, the denial of recovery for added equipment
simply because of a subsequent sale makes the scope of
a manufacturer's liability turn on what seems, in one
important respect, a fortuity, namely, whether a defective
product causes foreseeable physical harm to the added


equipment before or after an Initial User (who added
the equipment) resells the product to a Subsequent User.
One important purpose of defective-product tort law is
to encourage the manufacture of safer products. The
various tort rules that determine which foreseeable losses
are recoverable aim, in part, to provide appropriate safe-
product incentives. And a liability rule that diminishes
liability simply because of some such resale is a rule that,
other things being equal, diminishes that basic incentive.
That circumstance requires a justification. That is to
say, why should a series of resales, after replacement
and additions of ever more physical items, progressively
immunize a manufacturer to an ever greater extent from
the liability for foreseeable physical damage that would
otherwise fall upon it?


*882  The East River answer to this question-because the
parties can contract for appropriate sharing of the risks of
harm-is not as satisfactory in the context of resale after an
initial use. That is because, as other courts have suggested,
the Subsequent User does not contract directly with the
manufacturer (or distributor). Cf. Peterson v. Idaho First
Nat. Bank, 117 Idaho 724, 727, 791 P.2d 1303, 1306 (1990);
Tillman v. Vance Equipment Co., 286 Or. 747, 755-756,
596 P.2d 1299, 1304 (1979). Moreover, it is likely more
difficult for a consumer-a commercial user and reseller-
to offer an appropriate warranty on the used product he
sells akin to a manufacturer's (or distributor's) warranty
of the initial product. The user/reseller did not make (or
initially distribute) the product and, to that extent, he
normally would know less about the risks that such a
warranty would involve. Cf. Tillman, supra, at 755, 596
P.2d, at 1303-1304; Peterson, supra, at 726-727, 791 P.2d,
at 1305-1306. That is to say, it would seem more difficult
for a reseller to warrant, say, a ship's engine; as time
passes, the ship ages, the ship undergoes modification, and
it passes through the hands of users and resellers.


Of course, nothing prevents a user/reseller from offering
a warranty. But neither does anything prevent a
Manufacturer and an Initial User from apportioning
through their contract potential loss of any other items-
say, added equipment or totally separate **1788  physical
property-that a defective manufactured product, say, an
exploding engine, might cause. No court has thought that
the mere possibility of such a contract term precluded tort
recovery for damage to an Initial User's other property.
Similarly, in the absence of a showing that it is ordinary
business practice for user/resellers to offer a warranty
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comparable to those typically provided by sellers of
new products, the argument for extending East River,
replacing tort law with contract law, is correspondingly
weak. That is to say, respondents have not explained
why the ordinary rules governing the manufacturer's tort
*883  liability should be supplanted merely because the


user/reseller may in theory incur an overlapping liability
in contract.


Respondents make two other important arguments. First,
they say that our reasoning proves too much. They argue
that, if a Subsequent User can recover for damage a
defective manufactured product causes to property added
by the Initial User, then a user might recover for damage
a defective component causes the manufactured product,
other than the component itself. Saratoga Fishing, for
example, could recover the damage the defective hydraulic
system caused to any other part of the ship. But the lower
courts, following East River, have held that it is not a
component part, but the vessel-as placed in the stream of
commerce by the manufacturer and its distributors-that
is the “product” that itself caused the harm. See Shipco
2295, Inc. v. Avondale Shipyards, Inc., 825 F.2d 925, 928
(C.A.5 1987); see also, e.g., National Union Fire Ins. Co. of
Pittsburgh v. Pratt & Whitney Canada, Inc., 107 Nev. 535,
539-542, 815 P.2d 601, 604-605 (1991). As the Court said
in East River:


“ ‘Since all but the very simplest of machines have
component parts, [a contrary] holding would require
a finding of “ ‘property damage’ ” in virtually every
case where a product damages itself. Such a holding
would eliminate the distinction between warranty and
strict products liability.' ” 476 U.S., at 867, 106 S.Ct.,
at 2300 (quoting Northern Power & Engineering Corp.
v. Caterpillar Tractor Co., 623 P.2d 324, 330 (Alaska
1981)).


Our holding here, however, does not affect this rule, for
the relevant relations among initial users, manufacturers,
and component suppliers are typically different from
those at issue here. Initial users when they buy, typically
depend upon, and likely seek warranties that depend
upon, a manufacturer's primary business skill, namely,
the assembly of workable product components into a
marketable whole. *884  King v. Hilton-Davis, 855 F.2d
1047, 1052 (C.A.3 1988); Shipco 2295, supra, at 929;
National Union Fire Ins., supra, at 541, 815 P.2d, at
605. Moreover, manufacturers and component suppliers
can allocate through contract potential liability for a


manufactured product that does not work, thereby
ensuring that component suppliers have appropriate
incentives to prevent component defects that might
destroy the product. King, supra, at 1054; cf. Shipco 2295,
supra, at 930. There is no reason to think that initial users
systematically control the manufactured product's quality
or, as we have said, systematically allocate responsibility
for user-added equipment, in similar ways. Regardless,
the case law does suggest a distinction between the
components added to a product by a manufacturer before
the product's sale to a user, e.g., Airlift Int'l, Inc. v.
McDonnell Douglas Corp., 685 F.2d 267 (C.A.9 1982);
King, supra; Shipco 2295, supra; and those items added
by a user to the manufactured product, e.g., Nicor Supply
Ships Assocs. v. General Motors Corp., 876 F.2d 501
(C.A.5 1989); and we would maintain that distinction.


Second, respondents argue that our holding would impose
too great a potential tort liability upon a manufacturer
or a distributor. But we do not see how that is so.
For one thing, a host of other tort principles, such
as foreseeability, proximate cause, and the “economic
loss” doctrine, already do, and would continue to, limit
liability in important ways. For another thing, where
such principles are satisfied, liability would exist anyway
had the manufactured product simply remained in the
hands of the Initial User. Our holding merely maintains
liability, for equipment added after the initial sale, despite
the presence of a resale by the Initial User.


[2]  [3]  **1789  We conclude that equipment added to
a product after the Manufacturer (or distributor selling in
the initial distribution chain) has sold the product to an
Initial User is not part of the product that itself caused
physical harm. Rather, in East River 's language, it is
“other property.” (We are *885  speaking, of course, of
added equipment that itself played no causal role in the
accident that caused the physical harm.) Thus the extra
skiff, nets, spare parts, and miscellaneous equipment at
issue here, added to the ship by a user after an initial sale to
that Initial User, are not part of the product (the original
ship with the defective hydraulic system) that itself caused
the harm.


The decision of the Ninth Circuit is


Reversed.
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Justice O'CONNOR, dissenting.
I do not disagree with our decision to grant certiorari in
this case, but I agree with Justice SCALIA-and for the
reasons he states-that we should affirm the judgment of
the Court of Appeals.


Justice SCALIA, with whom Justice THOMAS joins,
dissenting.
In East River S.S. Corp. v. Transamerica Delaval Inc.,
476 U.S. 858, 106 S.Ct. 2295, 90 L.Ed.2d 865 (1986), we
adopted as part of admiralty law the so-called “economic
loss” rule, which denies the purchaser of a defective
product a tort action against the seller or manufacturer
for purely economic losses sustained as a result of the
product's failure. Applying this rule, we held that a
plaintiff may not recover in tort when a defective product
damages only itself, but may recover for personal injuries
and for damage to other property. See id., at 871-875,
106 S.Ct., at 2302-2304. The present case involves a
relative detail of application of the East River holding:
whether, and under what circumstances, “other property”
can include property added to the defective product, not
by the plaintiff-purchaser himself, but by some earlier
purchaser in the chain of ownership leading back to the
manufacturer. In the context of the present case, the
question is whether a skiff, a net, and communications and
navigational electronics added by Joseph Madruga to the
M/V Saratoga before she was sold to petitioner constitute
*886  part of the product itself (for which recovery is


not available) or “other property” (for which recovery is
available).


It would have been better, in my view, not to grant
certiorari in this case. By the time East River was decided,
we had a wealth of lower court development to draw
upon, including well-reasoned opinions taking no less
than three distinct positions on the economic-loss rule.
See id., at 868-871, 106 S.Ct., at 2300-2302. We could
be confident in our decision, knowing that it broke little
new ground; the rule we adopted had been endorsed by
a majority of state courts and had been tested for two
decades since its enunciation by Chief Justice Traynor in
Seely v. White Motor Co., 63 Cal.2d 9, 45 Cal.Rptr. 17,
403 P.2d 145 (1965). In the present case, by contrast, the
Court sets sail into uncharted seas. Not a single lower
court decision (other than the one under review) has
addressed the precise question presented: the status as


“other property” of additions made by a prior purchaser
who was a user. I would feel less uncomfortable about our
plying these unknown waters if we were skilled navigators.
But unlike state courts, we have little first-hand experience
in the development of new common-law rules of tort
and contract governing commercial transactions. Better to
have followed some state-court pilots than to proceed on
our own-and even, perhaps, to lead state courts aground.
With this disclaimer, and with the admission that I am
only modestly more confident of my resolution of this
case than I am of the Court's, I proceeded (reluctantly) to
discussion of the merits.


The Court's opinion suggests that this is a rather
straightforward case. The relevant facts-according to
the Court-are quite simple, showing: “(1) a Component
Supplier who (2) provided a defective component ... to a
Manufacturer, who incorporated it into a manufactured
product (the ship), which (3) the Manufacturer sold to
an Initial User, who (4) after adding equipment and
using the ship, resold it to a Subsequent User.” Ante,
at 1786. What the Court's opinion does not disclose is
that Madruga-the Court's **1790  “Initial *887  User”-
was perhaps not only a user of the boat but also an
entrepreneur in the business of designing, assembling, and
distributing what might be described as “fully equipped
tuna-fishing machines.” The M/V Saratoga was not
an isolated purchase by tuna-fisherman Madruga from
Martinac, but was the third of seven steel-hull tuna
seiners Madruga commissioned. She was designed, in part
by Madruga, specifically for use as a tuna seiner, and
her construction at Martinac's shipyard was supervised
personally by Madruga and by an engineer in Madruga's
employ. Madruga negotiated over the specifications and
equipment for the vessel and ordered numerous changes
to it during the course of construction. When delivered by
Martinac, the M/V Saratoga was certainly functional as a
boat, but it was not yet capable of performing the task for
which it was specially designed. It was arguably still just
a component of a larger tuna-fishing machine that would
not be complete until Madruga installed the seine, skiff,
and electronic equipment; and arguably a component of
a tuna-fishing machine that Madruga was in the business
of marketing.


As respondents point out, there is no finding in the record
as to whether Madruga was engaged in the business of
selling such products and the issue was never raised or
considered. Brief for Respondents 33, n. 28. I assume
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that the Court disregards this issue (neither resolving it
nor remanding for its consideration) because the Court
deems the question irrelevant. Under the Court's test, as I
understand it, the “product” is fixed when it is sold to an
“Initial User,” even if that user is also in the business of
modifying and reselling the product. In my view, there is
little to recommend such a rule.


The Court is driven to take the position it does by the
concern that liability would otherwise turn on “a fortuity,
namely, whether a defective product causes ... harm to
the added equipment before or after an Initial User (who
added the equipment) resells the product to a Subsequent
User.” *888  Ante, at 1787. But the initial-user rule the
Court embraces simply makes liability turn on a different
fortuity, namely, whether the person who adds additional
equipment to the product uses that product before selling
it. If Madruga was engaged in the business of assembling
and distributing tuna seiners, why should the fact that he
briefly used the vessel before selling it enable petitioner to
obtain tort damages that would plainly not be recoverable
if Madruga had simply installed the components and sold
the vessel? Or put in more commonplace terms: Why
should the buyer of a car whose engine catches fire and
destroys the entire vehicle be able to recover in a tort
action against the manufacturer for the value of the dealer-
added hi-fi stereo system if the car was a “demo,” but not
if the car was brand new?


One rule that generally avoids making liability turn on
either of the above described “fortuities” is what might
be called the “last-402A-seller rule.” Under this rule, the
“product” would be fixed when it is sold by the last
person in the chain of distribution who is, in the words
of § 402A of the Restatement (Second) of Torts (1964),
“engaged in the business of selling such a product.” This
would offer at least as much predictability as can be
expected from the Court's approach, would ensure that the
availability of tort remedies will be uniform with regard
to all end-users, and would avoid making liability turn on
the seemingly irrelevant question whether the distributor
of the product used it before sale. The last-402A-seller
rule is also more consistent with one of the principal
considerations underlying our decision in East River:
the desirability of invoking tort protection only where
contract-warranty protection is infeasible. Defining the
product as what was sold by the last person engaged in
the business of selling such products denies tort recovery
for those additions to the originally manufactured product


which the purchaser could have covered by warranty
protection (persons in the business will generally offer
*889  warranties covering the entire product; user-sellers


will generally not).


The last-402A-seller rule appears to me superior to the
initial-user rule adopted by the Court today, but the
two are in reality quite similar and will in most cases
produce the same result. Each essentially attempts to
differentiate between additions made before **1791  and
after the product has left the market chain of distribution.
I doubt, however, whether leaving the market chain of
distribution ought to be so momentous an event for the
purpose at hand. So long as the plaintiff is a commercial
entity (and I understand the rule under consideration
to be one applicable only to commercial, as opposed to
consumer, transactions, see ante, at 1786) it seems to me
to make no difference whether the purchase was made
from a “402A seller” or not. Commercial entities do not
typically suffer, at the time they make their purchase, a
disparity in bargaining power that makes it impossible
for them to obtain warranty protection on the entire
product; nor are they unable to insure the product they
have purchased, including those portions of it added by
upstream owners. Our decision in East River suggests
that in such circumstances there is inadequate reason to
interfere with private ordering by importing tort liability-
that is, inadequate reason to permit the purchaser to
recover any tort damages for loss of the product he
purchased. See East River, 476 U.S., at 872-873, 106 S.Ct.,
at 2302-2303.


In recognition of that reality, an impressive line of lower
court decisions, applying both federal and state law, has
held that the purchaser of a product damaged by a
defective component cannot recover in tort against the
manufacturer of the component on the theory that the
remainder of the product is “other property.” See, e.g.,
Pulte Home Corp. v. Osmose Wood Preserving, Inc., 60
F.3d 734, 741-742 (C.A.11 1995) (Florida law); American
Eagle Ins. Co. v. United Technologies Corp., 48 F.3d
142, 144-145 (C.A.5 1995) (Texas law); *890  Transport
Corp. of America, Inc. v. International Business Machines
Corp., 30 F.3d 953, 957 (C.A.8 1994) (Minnesota law);
King v. Hilton-Davis, 855 F.2d 1047, 1051-1053 (C.A.3
1988) (Pennsylvania law), cert. denied, 488 U.S. 1030, 109
S.Ct. 839, 102 L.Ed.2d 971 (1989); Shipco 2295, Inc. v.
Avondale Shipyards, Inc., 825 F.2d 925, 928-929 (C.A.5
1987) (federal maritime law), cert. denied, 485 U.S. 1007,
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108 S.Ct. 1472, 99 L.Ed.2d 701 (1988). Although the
holdings of these cases are not precisely on point (since
the plaintiff was the initial purchaser-user of the defective
product), the rationale of those decisions is in tension
with the Court's holding today, and supports what might
be called an “object-of-the-bargain” rule. They rest on
the premise that one must look to the product purchased
or bargained for by the plaintiff in determining whether
additions constitute “other property.” See, e.g., King,
supra, at 1051 (“In determining whether a product ‘injures
only itself’ for purposes of applying the East River rule ...
[o]ne must look to the product purchased by the plaintiff'
”); Shipco 2295, supra, at 928; American Eagle, supra, at
145; Casa Clara Condominium Assn. v. Charley Toppino
and Sons, Inc., 620 So.2d 1244, 1247 (Fla.1993) (“The
character of a loss determines the appropriate remedies,
and, to determine the character of a loss, one must look
to the product purchased by the plaintiff, not the product
sold by the defendant”); see also Fox & Loftus, Riding the
Choppy Waters of East River: Economic Loss Doctrine
Ten Years Later, 64 Def. Couns. J. 260, 264, n. 29 (1997)
(citing numerous other cases and observing that “[t]he
trend in defining ‘economic loss' is to focus on what the
plaintiff purchased rather than what the defendant agreed
to provide”). These courts have adopted this purchaser-
oriented approach on the belief, which I think correct,
that it is in accord with the policy judgments underlying
our decision in East River. As the Third Circuit in King
explained:


“As we read East River, it is the character of the
plaintiff's loss that determines the nature of the
available remedies. When loss of the benefit of a bargain
is *891  the plaintiff's sole loss, the judgment of the
Supreme Court was that the undesirable consequences
of affording a tort remedy in addition to a contract-
based recovery were sufficient to outweigh the limited
interest of the plaintiff in having relief beyond that
provided by warranty claims. The relevant bargain in
this context is that struck by the plaintiff. It is that
bargain that determines his or her economic loss and
whether he or she has been injured beyond that loss.”
855 F.2d, at 1051.


**1792  There are undoubtedly other rules that can be-
and have been-conceived of. One recent article describes
the current state of the law regarding damage to “other
property” on construction projects as follows:


“There has been a growing trend in many jurisdictions
to interpret ‘economic loss' broadly to include damage
that formerly was considered ‘other property.’ Courts
that follow this trend have utilized the following
rationales:


“•There is no damage to ‘other property’ where the
damage extends only to property within the confines
of the bargain.... ‘Other property’ does not include
damage to property if those losses are direct and
consequential losses that were within the contemplation
of the parties and could have been the subject of
negotiations between the parties.


“•The phrase ‘other property’ does not include the
type of property that one would reasonably expect,
on a foreseeability test, to be damaged as a direct
consequence of the failure of the product at issue.


“•No ‘other property’ has been damaged, because the
allegedly defective product has been incorporated into
the structure that has been damaged.


“•Losses caused by the inferior quality of the product
must be considered ‘economic’ and therefore cannot be
*892  considered ‘property.’ ” Fox & Loftus, supra, at


265-266 (footnotes omitted).


And there can of course be combinations of the various
rules. For example, one might adopt an “integrated unit”
exception to the initial-user rule that the Court announces
today.


As I have confessed above, I have little confidence in my
ability to make the correct policy choice in an area where
courts more experienced than we have not yet come to
rest. I would have been inclined to let the lower federal
courts struggle with this issue somewhat longer, in the
hope that there would develop a common-law consensus
to which we could refer for our admiralty rule, as we did
in East River. Put to a choice, however, I would not select
the rule adopted by the Court today. I would adopt the
rule proposed by respondents and define the “product”
for purposes of East River 's economic-loss rule as the
object of the purchaser's bargain. That was essentially the
approach followed by the Court of Appeals below, and I
would accordingly affirm its judgment.


I respectfully, and indeed diffidently, dissent.
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Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the


convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287,
50 L.Ed. 499.
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Opinion


MEMORANDUM OPINION AND ORDER
GRANTING DEFENDANTS MORTGAGE


ELECTRONIC REGISTRATION SYSTEMS,
INC. & DEUTSCHE BANK NATIONAL TRUST


COMPANY'S MOTION FOR SUMMARY
JUDGMENT AND DEFENDANT GMAC


MORTGAGE, LLC'S MOTION TO DISMISS


RICHARD A. SCHELL, UNITED STATES
DISTRICT JUDGE


*1  The following are pending before the court:


1. Defendants Deutsche Bank National Trust Company
(“Deutsche”), Mortgage Electronic Registration
Systems, Inc. (“MERS”), and GMAC Mortgage,
LLC's (“GMAC”) motion to dismiss Plaintiffs' first
amended complaint under Rule 12(b)(6) (docket
entry #12);


2. Plaintiffs' response to second motion to dismiss
(docket entry #14); and


3. Defendants' reply to Plaintiffs' response to second
motion to dismiss (docket entry #16).


_______________


1. Defendants MERS & Deutsche's motion for
summary judgment and incorporated brief in support
thereof (docket entry #30);


2. Plaintiffs' response to the MERS and Deutsche
motion for summary judgment and incorporated
brief in support thereof (docket entry #36); and


3. Defendants MERS & Deutsche's reply to Plaintiffs'
response to Defendants' motion for summary
judgment (docket entry #38).


_______________


1. Plaintiffs' motion to strike Defendants' MSJ evidence
and brief in support thereof (docket entry #35); and


2. Defendants MERS & Deutsche's response to
Plaintiffs' motion to strike Defendants' MSJ evidence
(docket entry #39).


_______________


1. Plaintiffs' motion to extend time under Rule 4(m) as
to Defendant DeWitt (docket entry #24);


2. Plaintiffs' motion for substituted service as to
Defendant DeWitt (docket entry #25);


3. Plaintiffs' motion to extend time under Rule 4(m) as
to Defendant First Consolidated (docket entry #26);


4. Plaintiffs' motion for substituted service as to
Defendant First Consolidated (docket entry #27);
and


5. Defendants' objection to Plaintiffs' motions to
extend time for service and for substituted service
upon Defendants DeWitt and First Consolidated
Mortgage Co. (docket entry #29).


_______________
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1. Plaintiffs' motion to add newly involved
indispensable parties in accord with Rule 35(c) and
brief in support thereof (docket entry #53);


2. Defendants Deutsche & MERS's opposition and
response to Plaintiffs' motion to add newly involved
indispensable parties (docket entry #56); and


3. Plaintiffs' reply to Defendants' response to Plaintiffs'
motion to add newly involved indispensable parties
(docket entry #58).


Having considered the pending motions and the
responsive briefing thereto, the court finds that (1) the
Plaintiffs' motions to extend time for service and for
substituted service on Defendants DeWitt and First
Consolidated should be denied, (2) the Plaintiffs' motion
to add newly involved indispensable parties should be
denied, (3) the Plaintiffs' motion to strike the Defendants'
summary judgment evidence should be denied, and (4) the
Defendants' motion to dismiss and motion for summary
judgment should be granted.


PROCEDURAL HISTORY


On January 17, 2012, the Plaintiffs filed their original
petition against the above-referenced Defendants in
the 401st Judicial District Court of Collin County,
Texas. On February 17, 2012, Defendants Deutsche
Bank National Trust Company, Mortgage Electronic
Registration Systems, Inc., and GMAC Mortgage, LLC
removed this action to this court based on diversity
jurisdiction. In doing so, the removing Defendants stated
that the Plaintiffs fraudulently joined Texas citizens
Defendants Ray T. Dewitt and First Consolidated
Mortgage Company (hereafter “First Consolidated”).
Accordingly, the removing Defendants argued that the
court should disregard the non-removing Defendants'
citizenship for purposes of determining jurisdiction. The
Plaintiffs did not file a motion to remand.


*2  On October 11, 2012, the court issued a notice of
impending dismissal. In its notice, the court stated that
its records indicated that more than 120 days had passed
from the filing of the complaint and that Defendant Ray
T. Dewitt, III had not been served. The Plaintiffs were
informed that the action would be dismissed without
prejudice as to Defendant Dewitt unless the Plaintiffs


could show cause for the failure to timely complete service
of process.


On October 23, 2012, the Plaintiffs responded to the
court's notice of impending dismissal. Additionally, the
Plaintiffs filed a motion to extend time to serve Defendant
Dewitt as well as a motion for substituted service
as to Defendant Dewitt. Thereafter, on October 25,
2012, the Plaintiffs advised the court that the court's
docket sheet incorrectly reflected that Defendant First
Consolidated Mortgage Company entered an appearance
in this matter. The Plaintiffs advised the court that
Defendant First Consolidated had not been served with
process because Defendant First Consolidated's registered
agent, Defendant Dewitt, was evading service of process.
Accordingly, the Plaintiffs filed a motion to extend time to
serve Defendant First Consolidated as well as a motion for
substituted service as to Defendant First Consolidated.


In response to the Plaintiffs' motions, Defendants
Deutsche Bank National Trust Company, Mortgage
Electronic Registration Systems, Inc., and GMAC
Mortgage, LLC filed an objection, arguing that, among
other things, because the Plaintiffs fraudulently joined
Defendants Dewitt and First Consolidated, the Plaintiffs
have no viable causes of action against them. The
Plaintiffs did not respond to the removing Defendants'
argument.


On February 28, 2013, the court ordered the Plaintiffs
to file a brief in response to the removing Defendants'
fraudulent joinder argument raised in the notice of
removal by March 29, 2013. The Plaintiffs timely filed
their brief. In their brief, the Plaintiffs state that they did
not initially challenge the Defendants' fraudulent joinder
argument because the Plaintiffs were unable to locate
DeWitt and First Consolidated.


The court notes that the Plaintiffs did not challenge the
Defendants' fraudulent joinder argument until prompted
to do so by the court. The court further notes that it
was not necessary for the Plaintiffs to locate DeWitt
and First Consolidated before challenging the Defendants'
fraudulent joinder argument. Finally, even if the Plaintiffs
had timely filed a motion to remand by challenging
the Defendants' fraudulent joinder argument, the motion
would have been denied. As explained more fully below,
the Plaintiffs have failed to demonstrate a reasonable basis
for recovery against any of the Defendants. Accordingly,
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the Plaintiffs' motions to extend time for service and
for substituted service on Defendants DeWitt and First
Consolidated (docket entry #'s 24, 25, 26 and 27) are
DENIED.


On May 16, 2013, the Plaintiffs filed a motion to “add,” or
actually substitute, allegedly indispensable parties Ocwen
Loan Servicing, LLC (“Ocwen”) and IMPACT Funding
Corporation (“IMPACT”) pursuant to Rule 25(c) of
the Federal Rules of Civil Procedure. According to
the Plaintiffs, the underlying note and mortgage were
transferred from GMAC to Ocwen. Further, the Plaintiffs
claim that IMPACT is the owner of the Plaintiffs' note
and mortgage. The Plaintiffs seek to file a second amended
complaint substituting Ocwen and IMPACT as parties for
GMAC.


*3  The court is not inclined to grant the Plaintiffs' motion
to substitute parties. As noted by the Defendants, the
Plaintiffs have no basis to substitute IMPACT because the
transfer of the mortgage loan occurred prior to the filing
of this lawsuit. Harris v. Nat'l Seal Co. Enhanced Severance
Pay Plan, 2007 WL 1643225, at *2 (S.D. Tex. 2007) (“Rule
25(c) does not apply to transfers of interest that occur
‘prior to the commencement of a lawsuit.’ ELCA Enters.,
Inc. v. Sisco Equip. Rental & Sales, Inc., 53 F.3d 186, 190
(8th Cir. 1995). Rule 25's provisions all address changes
to a party that occur after a lawsuit is filed, not before.”).
Further, in light of the bankruptcy court's ruling, as more
fully discussed below, and the fact that GMAC's interest
as the loan servicer was merely transferred to Ocwen,
the Plaintiffs' proposed substitution would be futile. In
re Covington Grain Co., Inc., 638 F.2d 1357, 1361 (5th
Cir. 1981) (“Under Rule 25(c), the court may direct that
the person to whom the interest has been transferred be
substituted. The Rule, however, is procedural only and
does not affect the substantive rights of the parties which
are determined by state law.”); Fed. Sav. & Loan Ins.
Corp. v. McLean, 1988 WL 220584, at *2 (N.D. Tex.
1988). As more fully explained below, the Plaintiffs are
not relieved from their obligation to pay their mortgage
simply because GMAC's interest as the loan servicer was
transferred to Ocwen. Therefore, the Plaintiffs' “Motion
to Add Newly Involved Indispensable Parties in Accord
with Rule 35(c) [sic]” (docket entry #53) is DENIED.


On May 4, 2016, Defendant GMAC filed “GMAC
Mortgage, LLC's Bankruptcy Status Report” (docket
entry #62). The Plaintiffs did not file any objections to the


status report. Therefore, the court adopts the status report
and restates portions of the status report (not necessarily
in the same order) as follows:


On May 14, 2012 (the “Petition Date”), Residential
Capital, LLC and certain of its direct and indirect
subsidiaries, including GMACM (collectively, the
“Debtors”), filed voluntary petitions for relief under
Chapter 11 of the Bankruptcy Code in the United States
Bankruptcy Court for the Southern District of New
York (the “Bankruptcy Court”). The Debtors' Chapter
11 cases (the “Bankruptcy Cases”) are being jointly
administered, indexed at case number 12-12020 (MG).


On July 27, 2012, the undersigned caused to be
filed in this present matter a Notice of Bankruptcy
and Suggestion of Automatic Stay (the “Bankruptcy
Notice”) that informed [this court] and the parties of
the status of the Bankruptcy Cases and the automatic
stay imposed by section 362 of the United States
Bankruptcy Code. Specifically, the Bankruptcy Notice
indicated that all causes of action in the First Amended
Complaint, but for the Declaratory Relief, were stayed
by the Automatic Stay. Thereafter, on October 12,
2012, [this court] formally stayed the entire matter as to
GMACM.


By Order dated November 21, 2012, the [Bankruptcy]
Court approved the sale of the Debtors' mortgage
origination and servicing platform to Ocwen Loan
Servicing LLC (“Ocwen”) and its designee, Walter
Investment Management Corp. (“Walter”) [Docket
No. 2246] (the “Ocwen Sale Order”). The transactions
comprising the sale of the Debtors' mortgage
origination and servicing platform (the “Sale”) closed in
two parts: the sale to Walter closed on January 31, 2013,
and the sale to Ocwen closed on February 15, 2013.


On December 11, 2013, the Bankruptcy Court entered
its Order Confirming Second Amended Joint Chapter
11 Plan Proposed by Residential Capital, LLC et al.
and the Official Committee of Unsecured Creditors
(the “Confirmation Order”) [Bankruptcy Docket 6065]
approving the terms of the Chapter 11 plan, as amended
(the “Plan”). The effective date under the Plan occurred
on December 17, 2013 (the “Effective Date”).


Both the Plan and Confirmation Order provide for the
extension of the automatic stay through the Effective
Date and provide that the injunctive provisions of the
Plan and Confirmation Order will remain in full force
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and effect following the Effective Date. (Confirmation
Order, ¶ 63(g); Plan, Art. XIII.K). Moreover, both
Section G of Paragraph 40 of the Confirmation Order
and Article IX.I of the Plan contain an “Injunction”
provision that, among other things, enjoins all parties
from “commencing or continuing in any manner or
action or other proceeding of any kind” relating to
claims that are released under the Plan.


*4  Based on a review of the Debtors' claims register,
Plaintiffs, Terry Patrick Gorman and Karen Gorman,
filed a proof of claim in Debtors' Bankruptcy Cases,
being claim 4834 (“Claim 4834”). The basis of Claim
4834 was premised on the allegations set forth in the
First Amended Complaint filed in the present action.
(A Copy of Claim 4834 is attached as Exhibit “A.”)
Claim 4834 was expunged and dismissed with prejudice
pursuant to the Order Sustaining ResCap Borrower
Claims Trust's Objection to Proof of Claim No. 4834
Filed by Terrance P. Gorman and Karen Gorman
(the “Order”) [Bankruptcy Docket 9773], filed in the
Bankruptcy Cases on March 22, 2016, as full and final
adjudication of all causes of action for damages asserted
in the First Amended Complaint against GMACM.
Accordingly, Plaintiffs are barred from any continued
prosecution of all claims for damages, but as noted
in the Bankruptcy Notice, may pursue the claim for
Declaratory Relief, as against GMACM. However, as
a result of the Sale, no Debtor services the loan that is
the subject of this proceeding and GMACM is unable
to provide any non-monetary relief sought.


On March 13, 2015, the Bankruptcy Court entered
the Order Granting the Motion for Entry of an
Order Establishing Procedures Enforcing Injunctive
Provisions of Plan and Confirmation (“Procedures
Order”) [Bankruptcy Docket 8303]. The Procedures
Order, (i) bars Plaintiffs from continuing to prosecute
this action against GMACM under the injunction
provisions of the Plan and Confirmation Order, and (ii)
permits the Liquidating Trust to seek further relief from
the Bankruptcy Court in the dismissal of this action
with respect to the GMACM.


Accordingly, Plaintiffs are barred from continuing
to pursue the damages claims set forth in the
First Amended Complaint against GMACM as such
claims are Released Claims pursuant to the injunction
provided in the Confirmation Order and Plan as a
result of the Order. As a result of the Sale, GMACM


is not the loan servicer of the loan that is subject of
this proceeding and GMACM is unable to provide any
non-monetary relief sought by Plaintiffs. Accordingly,
Plaintiffs cannot pursue any of the causes of action in
the First Amended Complaint against GMACM and
dismissal of GMACM from this matter is therefore
appropriate.


PLAINTIFFS' MOTION TO STRIKE
SUMMARY JUDGMENT EVIDENCE


The Plaintiffs have moved the court to strike the
Defendants' summary judgment evidence. Attached to
the Defendants' motion for summary judgment is the
affidavit of Juan Aguirre. Mr. Aguirre references seven
documents in his affidavit. Mr. Aguirre is the Manager-
Litigation Support for GMAC. GMAC is the servicer of
the Plaintiffs' mortgage loan. Mr. Aguirre is responsible
for reviewing GMAC's business records to confirm facts
in certain litigated cases. Mr. Aguirre is the custodian of
the business records attached to his affidavit. According
to the affidavit, Mr. Aguirre's testimony is based on his
personal knowledge or knowledge derived from his review
of the business records of which he is the custodian.


The Plaintiffs argue that Mr. Aguirre's affidavit does not
comply with FED. R. CIV. P. 56(c)(4) and is hearsay.
The court disagrees. The Defendants' summary judgment
evidence meets the standards set forth in Rule 56(c)(4)
as well as the Federal Rules of Evidence. The Plaintiffs'
motion to strike summary judgment evidence (docket
entry #35) is DENIED.


FACTUAL BACKGROUND


On May 9, 2005, the Plaintiffs executed a Texas Home
Equity Adjustable Rate Note (“the Note”) in the principal
amount of $262,500.00. The lender was First Consolidated
Mortgage Company. The Note provides, in pertinent part,
as follows:


1. BORROWER'S PROMISE TO PAY


I understand that Lender may transfer this Note.
Lender or anyone who takes this Note by transfer and
who is entitled to receive payments under this Note is
called the “Note Holder.”
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2. INTEREST


Interest will be charged on unpaid principal until the full
amount of Principal has been paid. I will pay interest at
a yearly rate of 9.490%. The interest rate I will pay may
change in accordance with Section 4 of this Note.


4. INTEREST RATE AND MONTHLY PAYMENT
CHANGES


(A) Change Dates


*5  The initial interest rate I will pay may change on
the first day of June, 2007, and on that day every 6th
month thereafter. Each date on which my interest rate
could change is called a “Change Date.”


(D) Limits on Interest Rate Changes


The interest rate I am required to pay at the first
Change Date will not be greater than 12.4900% or less
than 9.4900%. Thereafter, my interest rate will never
be increased or decreased on any single Change Date
by more than ONE and ONE/HALF percentage points
(1.50%) from the rate of interest I have been paying for
the preceding 6 months. My interest rate will never be
greater than 16.4900% or less than 9.4900%.


7. BORROWER'S FAILURE TO PAY AS
REQUIRED


(B) Default


If I do not pay the full amount of each monthly payment
on the date it is due, I will be in default.


(C) Notice of Default


If I am in default, the Note Holder may send me a
written notice telling me that if I do not pay the overdue
amount by a certain date, the Note Holder may require
me to pay immediately the full amount of Principal that
has not been paid and all the interest that I owe on that
amount. That date must be at least 30 days after the date
on which the notice is mailed to me or delivered by other
means. This Note may not be accelerated because of a
decrease in the market value of the property described
above or because of the property owner's default under
any indebtedness not evidenced by this Note or the
Security Instrument.


8. GIVING OF NOTICES


Unless applicable law requires a different method, any
notice that must be given to me under this Note will be
given by delivering it or by mailing it by first class mail
to me at the Property Address above or at a different
address if I give the Note Holder a notice of my different
address.


9. OBLIGATIONS OF PERSONS UNDER THIS
NOTE


Subject to the limitation of personal liability described
below, each person who signs this Note is responsible
for ensuring that all of my promises and obligations in
this Note are performed, including the payment of the
full amount owed. Any person who takes over these
obligations is also so responsible.


I understand that Section 50(a)(6)(C), Article XVI of
the Texas Constitution provides that this Note is given
without personal liability against each owner of the
property described above and against the spouse of
each owner unless the owner or spouse obtained this
Extension of Credit by actual fraud. This means that,
absent such actual fraud, the Note Holder can enforce
its rights under this Note solely against the property
described above and not personally against any owner
of such property or the spouse of an owner.


If not prohibited by Section 50(a)(6)(C), Article XVI of
the Texas Constitution, this Section 9 shall not impair in
any way the right of the Note Holder to collect all sums
due under this Note or prejudice the right of the Note
Holder as to any promises or conditions of this Note.


11. SECURED NOTE


In addition to the protections given to the Note Holder
under this Note, the Security Instrument, dated the
same date as this Note, protects the Note Holder from
possible losses that might result if I do not keep the
promises that I make in this Note.


Concurrent with the execution of the Note, the Plaintiffs
executed a Texas Home Equity Security Instrument which
granted a lien on the property located at 2812 Browning
Drive, Plano, Texas 75093. The security instrument was
assigned to Deutsche on January 2, 2009. The Plaintiffs
also executed the following documents: (1) a Texas Home
Equity Adjustable Rate Rider; (2) a Texas Home Equity
Affidavit and Agreement; (3) a Disclosure Statement
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regarding the Note's adjustable interest rate; and (4)
a Notice Concerning Extensions of Credit Defined by
Section 50(a)(6), Article XVI, Texas Constitution.


*6  The Plaintiffs defaulted on the Note by failing to make
their monthly payments. It appears from the summary
judgment evidence that the Plaintiffs have not made a loan
payment since May 2008.


On July 6, 2011, the Defendants filed an application for
expedited foreclosure proceeding pursuant to Rule 736
of the Texas Rules of Civil Procedure in Collin County,
Texas. The foreclosure action was ultimately dismissed
due to the filing of the instant lawsuit. As such, no
foreclosure sale occurred.


In their first amended complaint, the Plaintiffs alleged
34 counts. Since the court is not permitting the
Plaintiffs to belatedly serve Defendants DeWitt and First
Consolidated, counts 1, 5, 9, 13, 20, 24, and 31 are no
longer viable since they pertain solely to DeWitt and First
Consolidated. Additionally, the court notes that since the
case was stayed as to GMAC at the time the remaining
Defendants filed their motion for summary judgment,
GMAC did not participate in the motion for summary
judgment. However, GMAC's motion to dismiss is ripe
for consideration on the same grounds as the remaining
Defendants' motion for summary judgment.


LEGAL STANDARD


DISMISSAL STANDARD


In passing on a Rule 12(b)(6) motion, a court must accept
all of the plaintiff's allegations as true. Ballard v. Wall,
413 F.3d 510, 514 (5th Cir. 2005). A claim will survive
an attack under Rule 12(b)(6) if it “may be supported by
showing any set of facts consistent with the allegations
in the complaint.” Bell Atlantic Corp. v. Twombly, 550
U.S. 544, 562 (2007). In other words, a claim may not
be dismissed based solely on a court's supposition that
the pleader is unlikely “to find evidentiary support for
his allegations or prove his claim to the satisfaction of
the factfinder.” Id. at 563 n.8. Although detailed factual
allegations are not required, a plaintiff must provide the
grounds of its entitlement to relief beyond mere “labels
and conclusions;” “a formulaic recitation of the elements
of a cause of action will not do.” Id. at 555. The complaint


must be factually suggestive, so as to “raise a right to relief
above the speculative level,” id. at 555, and into the “realm
of plausible liability.” Id. at 557 n.5. Facial plausibility is
achieved “when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Ashcroft
v. Iqbal, 129 S.Ct. 1937, 1949 (2009). “Threadbare recitals
of the elements of a cause of action, supported by mere
conclusory statements, do not suffice.” Id.


SUMMARY JUDGMENT STANDARD


The purpose of summary judgment is to isolate and
dispose of factually unsupported claims or defenses.
See Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986).
Summary judgment is proper “if the movant shows that
there is no genuine dispute as to any material fact and
the movant is entitled to judgment as a matter of law.”
FED. R. CIV. P. 56(a). A dispute about a material fact
is genuine “if the evidence is such that a reasonable jury
could return a verdict for the nonmoving party.” Anderson
v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). The trial
court must resolve all reasonable doubts in favor of the
party opposing the motion for summary judgment. Casey
Enterprises, Inc. v. American Hardware Mut. Ins. Co.,
655 F.2d 598, 602 (5th Cir. 1981)(citations omitted). The
substantive law identifies which facts are material. See id.
at 248.


*7  Both parties have a responsibility in the summary
judgment process. Celotex, 477 U.S. at 323–24. First,
the party seeking summary judgment must show that
the admissible evidentiary material of record and
any affidavits submitted by the nonmoving party are
insufficient to permit the nonmoving party to carry its
burden of proof. The nonmoving party must then set forth
specific facts showing that there is a genuine issue for trial
and may not rest upon the mere allegations or denials of
his pleadings. FED. R. CIV. P. 56(e); Anderson, 477 U.S.
at 248. “Conclusional allegations and denials, speculation,
improbable inferences, unsubstantiated assertions, and
legalistic argumentation do not adequately substitute for
specific facts showing a genuine issue for trial.” Roach v.
Allstate Indemnity Co., 2012 WL 1478745 (5th Cir. 2012),
citing SEC v. Recile, 10 F.3d 1093, 1097 (5th Cir. 1993).
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DISCUSSION AND ANALYSIS


1. NONRECOURSE PROVISIONS OF THE NOTE
AND SECURITY AGREEMENT


According to the first amended complaint, the Plaintiffs
allege that GMAC, acting as the agent for MERS and
Deutsche, demanded that the Plaintiffs make personal
payments on the Note when the Plaintiffs failed to
make their monthly note payments. The Plaintiffs claim
that such demands were made despite the fact that the
Plaintiffs are not personally liable on this nonrecourse
note.


The Plaintiffs' argument, however, is not tenable. While
the Plaintiffs' note is, in fact, a nonrecourse note, the
Note itself provides that the Defendants may demand
payment on the same. “A nonrecourse note has the effect
of making a note payable out of a particular fund or
source, namely, the proceeds of the sale of the collateral
securing the note.” Murphy v. Wells Fargo Bank, N.A.,
2013 WL 510129, *5 (Tex. App.–Houston [14th Dist.]
2013, pet. filed), citing Fein v. R.P.H., Inc., 68 S.W.3d
260, 266 (Tex. App.–Houston [14th Dist.] 2002, pet.
denied). “ ‘[U]nder a nonrecourse note, the maker does
not personally guarantee repayment of the note and will,
thus, have no personal liability.’ ” Id., quoting Fein, 68
S.W.3d at 266. “If a maker of a nonrecourse note elects to
not repay the note, he is not exposed to personal liability,
but instead, takes the risk that the collateral securing the
note will be lost if the holder decides to enforce its security
interest in the collateral.” Id., citing Fein, supra.


Here, the Defendants initiated foreclosure proceedings
against the Plaintiffs' property after the Plaintiffs
defaulted on the Note. It appears that the Plaintiffs, in
turn, brought the instant action to prevent the impending
foreclosure. The Plaintiffs' untenable argument that the
Defendants were not permitted to demand payment on
the Note is nonsensical. Further, since the foreclosure
has yet to occur, and the Plaintiffs have apparently been
living at the property for a number of years now without
making any payments on the Note, the court finds that
the Plaintiffs have failed to offer any summary judgment
evidence or any set of facts, taken as true, that would
support the Plaintiffs' argument.


The following claims rely on this faulty nonrecourse
theory: (1) Count 10—Usury by MERS; (2) Count 11—


Usury by Deutsche; (3) Count 12—Usury by GMAC; (4)
Count 14—Breach of Contract by MERS; (5) Count 15
—Breach of Contract by Deutsche; (6) Count 16—Breach
of Contract by GMAC; (7) Count 17—Violation of the
Texas Debt Collection Practices Act by MERS; (8) Count
18—Violation of the Texas Debt Collection Practices Act
by Deutsche; (9) Count 19—Violation of the Texas Debt
Collection Practices Act by GMAC; (10) Count 21—
Predatory and Unconscionable Lender Practices Act by
MERS; (11) Count 22—Predatory and Unconscionable
Lender Practices Act by Deutsche; (12) Count 23—
Predatory and Unconscionable Lender Practices Act
by GMAC; (13) Count 25—Lender Liability-Special
Relationship violation by MERS; (14) Count 26—Lender
Liability-Special Relationship violation by Deutsche;
(15) Count 27—Lender Liability-Special Relationship
violation by GMAC; (16) Count 28—Conspiracy between
First Consolidated, MERS and Deutsche; and (17) Count
29—Conspiracy between MERS, Deutsche and GMAC.
Based on the foregoing, all of the above-referenced claims
must fail; the motion for summary judgment (docket entry
#30) and motion to dismiss (docket entry #12) said claims
are GRANTED.


2. FRAUD AND FRAUD IN THE INDUCEMENT
*8  The Defendants argue that the economic loss rule bars


the Plaintiffs' claims for fraud (Counts 2-4) and fraud in
the inducement (Counts 6-8). The court agrees. Parties
to a contract may breach duties in tort or contract or
both. Jim Walter Homes, Inc. v. Reed, 711 S.W.2d 617,
618 (Tex. 1986). However, tort obligations “are in general
obligations imposed by law—apart and independent of
promises made.” Sw. Bell Tel. Co. v. Delanney, 809
S.W.2d 493, 494 (Tex. 1991) (internal quotation omitted).
Therefore, “if the defendant's conduct ... would give rise
to liability independent of the fact that a contract exists
between the parties, the plaintiff's claims may also sound
in tort.” Id. (emphasis added). But if a tort claim arises
solely from the parties' contractual relationship, Texas
courts disallow such a claim. See, e.g., Ortega v. City Nat'l
Bank, 97 S.W.3d 765, 777 (Tex. App.—Corpus Christi
2003, no pet.);Southstar Corp. v. St. Paul Surplus Lines Ins.
Co., 42 S.W.3d 187, 193–94 (Tex. App.—Corpus Christi
2001, no pet.). Here, Plaintiffs' tort claims flow solely from
the Note and the security agreement, because they would
not exist but for the contractual relationship between the
parties. Accordingly, the motion for summary judgment
(docket entry #30) and the motion to dismiss (docket
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entry #12) the Plaintiffs' claims for fraud and fraud in the


inducement are GRANTED. 1


CONCLUSION


Based on the foregoing, the court finds as follows:


1. Defendants Deutsche Bank National Trust Company
(“Deutsche”), Mortgage Electronic Registration
Systems, Inc. (“MERS”), and GMAC Mortgage,
LLC's (“GMAC”) motion to dismiss Plaintiffs' first
amended complaint under Rule 12(b)(6) (docket
entry #12) is GRANTED;


2. Defendants MERS & Deutsche's motion for
summary judgment (docket entry #30) is
GRANTED;


3. Plaintiffs' motion to strike Defendants' MSJ evidence
(docket entry #35) is DENIED;


4. Plaintiffs' motion to extend time under Rule 4(m) as
to Defendant DeWitt (docket entry #24) is DENIED;


5. Plaintiffs' motion for substituted service as to
Defendant DeWitt (docket entry #25) is DENIED;


6. Plaintiffs' motion to extend time under Rule 4(m) as
to Defendant First Consolidated (docket entry #26)
is DENIED;


7. Plaintiffs' motion for substituted service as to
Defendant First Consolidated (docket entry #27) is
DENIED; and


8. Plaintiffs' motion to add newly involved
indispensable parties in accord with Rule 35(c) [sic]
(docket entry #53) is DENIED.


IT IS SO ORDERED.


All Citations


Slip Copy, 2017 WL 515158


Footnotes
1 The remaining claims are as follows: (1) Count 30—Request for Declaratory Judgment Relief; (2) Count 32—Attorneys'


Fees; (3) Count 33—Exemplary Damages; and (4) Count 34—Pre and Post Judgment Interest. Since the Plaintiffs'
substantive claims fail, the Plaintiffs' remaining claims also fail.


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
W.D. Virginia,


Roanoke Division.


Phoenix Packaging, Operations,
LLC, et al., Plaintiffs,


v.
M&O Agencies, Inc., et al., Defendants.


Civil Action No. 7:15cv569
|


Singed 06/03/2016


Opinion


MEMORANDUM OPINION


Michael F. Urbanski, United States District Judge


*1  In this commercial health insurance dispute, Plaintiff
Phoenix Packaging Operations, LLC (“Phoenix”) alleges
it hired M&O Agencies, Inc. d/b/a/ The Mahoney Group
(“Mahoney”) in 2013 to serve as a health insurance broker
and consultant. After deciding to self-insure, Phoenix
alleges it hired Tall Tree Administrators, LLC (“Tall
Tree”) to administer a self-insurance trust and Gerber
Life Insurance Company (“Gerber”) to provide stop loss
insurance. Plaintiff Roberto Richards (“Richards”) is the
trustee of Phoenix's self-insurance healthcare trust (the
“Trust”). During negotiations for renewal of the stop loss
coverage, a dispute arose over certain unpaid claims. As
a result, Phoenix and Richards (collectively “Plaintiffs”)
brought suit in Pulaski County Circuit Court, which was
subsequently removed to federal court. ECF No. 1.


Count I alleges that Mahoney breached its contract with
Phoenix by failing to acquire for Plaintiffs a stop loss
insurance policy, with Gerber for the 2014-15 coverage
year. Count II alleges Mahoney engaged in professional
negligence by failing to procure stop loss insurance for the
2014-15 coverage year, instructing Gerber and Tall Tree
to cut off communications with Phoenix, failing to timely
notify Phoenix of a stop loss insurance lapse, and advising
Phoenix to forego payment of claims to secure lower
premiums for the subsequent coverage period. Counts III
and IV allege Mahoney committed constructive fraud and


fraud in the inducement by representing that negotiations
with Gerber regarding stop loss coverage for the 2014-15
coverage year were going well and completed. Count V
alleges Tall Tree breached its contract with Phoenix by
representing that Gerber would reimburse claims paid
by the Trust after October 1, 2014. Counts VI and VII
allege Tall Tree engaged in constructive fraud and fraud
in the inducement by advising Phoenix that Gerber would
reimburse claims paid by the Trust after October 1, 2014.


Pursuant to Fed. R. Civ. P. 12(b)(6), Mahoney moves to
dismiss Counts I, II, III, and IV, ECF No. 5, and Tall
Tree moves to dismiss Counts VI and VII, ECF No. 20.
After a hearing on these motions, Mahoney filed a motion
craving oyer or, in the alternative, to amend its motion
to dismiss, seeking to incorporate certain documents into
their motion to dismiss. ECF No. 46.


As preliminary matter, the court will consider Mahoney's
motion craving oyer, or in the alternative, to amend its
motion to dismiss. ECF No. 46. The court will then
recount the standard of review and the allegations before
addressing the merits of Tall Tree and Mahoney's Fed R.
Civ. P. 12(b)(6) motions.


I.


Mahoney craves oyer of any records which could bear
on the contractual relationship between Mahoney and
Plaintiffs, or in the alternative, moves to amend its motion
to dismiss to incorporate contractual documents between
Phoenix and Mahoney. ECF No. 46. Attached to the
motion are a document titled “Agent/Broker Record of
Change” and a letter written from Phoenix to Anthem
confirming that Mahoney agreed to serve as Phoenix's
exclusive insurance Agent/Broker of Record. ECF Nos.
46—1, 46-2. Phoenix references an Agent/Broker Record
of Change, dated July 26, 2013, as the contract breached
by Mahoney, ECF 1—1, ¶¶ 13, 47-48. Neither Plaintiffs'
complaint, ECF No. 1—1, nor Mahoney's motion to
dismiss, ECF No. 20, contain a copy of the Agent/Broker
Record of Change. In ruling on a motion to dismiss,
the court may consider documents attached to briefs that
“are integral to the complaint and authentic.” Philips v.
Pitt County Memorial Hosp., 572 F.3d 176, 180 (4th Cir.
2009).
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*2  The Agent/Broker Record of Change is an integral
part of Plaintiffs' claims against Mahoney. The copy
is signed and dated July 26, 2013 and comports with
Phoenix's description in the complaint, indicating the copy
is authentic. ECF No. 46-1. Furthermore, consideration
of the Agent/Broker Record of Change will aid the court in
determining whether Phoenix has stated a contract claim
against Mahoney. The court will GRANT Mahoney's
motion to amend its motion to dismiss, ECF No. 46, and
consider the Agent/Broker Record of Change (hereinafter
the “ROC”) ECF No. 46—1, in assessing Mahoney's
motion to dismiss. Because the letter, ECF No. 46—2,
is not integral to Mahoney's motion, the court will not
consider it.


II.


To survive a motion to dismiss, a complaint must contain
sufficient factual matter which, accepted as true, “state[s]
a claim to relief that is plausible on its face.” Ashcroft
v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 570 (2007)). Under the
plausibility standard, a complaint must contain “more
than labels and conclusions” or a “formulaic recitation
of the elements of a cause of action.” Twombly, 550
U.S. at 555. This plausibility standard requires a plaintiff
to demonstrate more than “a sheer possibility that a
defendant has acted unlawfully.” Iqbal, 556 U.S. at 678.
When ruling on a motion to dismiss, the court must
“accept the well-pled allegations of the complaint as true”
and “construe the facts and reasonable inferences derived
therefrom in the light most favorable to the plaintiff.”
Ibarra v. United States, 120 F.3d 472, 474 (4th Cir. 1997).
While the court must accept as true all well-pled factual
allegations, the same is not true for legal conclusions.
“Threadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not suffice.”
Iqbal, 556 U.S. at 678; see also Wag More Dogs,_LLC v.
Cozart, 680 F.3d 359, 365 (4th Cir. 2012) (“Although we
are constrained to take the facts in the light most favorable
to the plaintiff, we need not accept legal conclusions
couched as facts or unwarranted inferences, unreasonable
conclusions, or arguments.”) (internal quotation marks
omitted). Thus, in order to survive a motion to dismiss, the
complaint must present sufficient nonconclusory factual
allegations to support a reasonable inference that the
plaintiff is entitled to relief and the defendant is liable
for the unlawful act or omission alleged. See Francis v.


Giacomelli, 588 F.3d 186, 196-197 (4th Cir. 2009) (citing
Iqbal, 556 U.S. at 678-79, and Gooden v. Howard Cnty.,
Md., 954 F.2d 960, 969-70 (4th Cir. 1992) (en banc)).
Determining whether a complaint states a plausible claim
for relief is “a context-specific task that requires the
reviewing court to draw on its judicial experience and
common sense.” Iqbal, 556 U.S. at 679.


III.


Phoenix operates a commercial food packaging plant in
Pulaski County, Virginia. ECF No. 1—1, ¶ 1. On July
26, 2013, Phoenix hired Mahoney to serve as Phoenix's
“exclusive insurance broker of record.” Id. at ¶ 13.
Plaintiffs allege that Mahoney's contractual obligations
stem from the ROC, id. at ¶¶ 13, 47, and that Mahoney
agreed to advise Phoenix on health insurance, procure
health insurance for Phoenix employees, and provide
ongoing consultation related to such insurance, id. at ¶¶
14-15. In the summer and fall of 2013, Mahoney advised
Phoenix to self-insure. Id. at ¶ 16. Specifically, Mahoney
advised Phoenix to create and pay premiums into the
Trust that would then pay out employee healthcare claims.
Id. at ¶ 17. Mahoney further recommended that Phoenix
procure stop loss insurance to cover employee claims in
excess of the funds in the Trust. Id. Mahoney suggested
that Phoenix hire Tall Tree to administer the Trust and
engage Gerber to provide stop loss insurance. Id. at ¶¶
18-19.


*3  In September 2013, Phoenix formed the Trust and
appointed Richards trustee. Id. at ¶ 20. Phoenix hired Tall
Tree to administer the Trust and to monitor and process
employee claims. Id. at ¶ 21. The agreement with Tall Tree
is memorialized in a written and signed agreement (the


“Tall Tree Agreement”). Id. at Exhibit 1 1 . The 2013-14
stop loss agreement with Gerber provided aggregate stop
loss and specific stop loss insurance. Id. at ¶¶ 23-24.
Aggregate stop loss coverage of $1,000,000 took effect
only if the total employee health care claims exceeded
$1,297,095 for the 2013-14 coverage year. Id. at ¶ 25. The
specific stop loss applied to those employees whose health
care costs exceeded $100,000 for the 2013-14 coverage
year. Id. at ¶ 26. The specific stop loss policy covered up
to $2,400,000 of expenses for individual employees to the
extent their claims exceeded $100,000. Id.
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On July 30, 2014, Mahoney represented that the self-
insurance plan was succeeding and discussions with
Gerber for the coverage year beginning October 1, 2014
were going well. Id. at ¶ 28. On August 12, 2014, Mahoney
informed Phoenix of Gerber's renewal proposal for the
2014-15 coverage year. Id. at ¶ 29. Phoenix approved the
renewal proposal on the same day. Id. On September 8,
2014, Mahoney advised Phoenix that Tall Tree required
an additional $135,462 to satisfy employee claims as the
Trust lacked sufficient funds. Id. at ¶ 30. On September
9, 2014, Mahoney advised Phoenix that it need not pay
outstanding health insurance claims. Id. at ¶ 31. Tall
Tree similarly advised Phoenix on September 10, 2014,
explaining that Gerber would pay all claims accruing on
after May 1, 2014 pursuant to the aggregate stop loss
provision for coverage year 2014-15. Id. at ¶ 32. On
September 12, 2014, Tall Tree advised Phoenix not to
pay the outstanding claims or seek reimbursement until
October, as doing so earlier would jeopardize the renewal
process with Gerber. Id. at ¶ 34.


On October 13, 2014, Mahoney informed Phoenix that
negotiations with Gerber to set rates for the policy period
beginning on October 1, 2014 were ongoing. Id. at ¶ 36.
Mahoney also informed Phoenix that Gerber conditioned
renewal of the stop loss coverage on Phoenix providing
onsite medical staff. Id. at ¶ 37. On October 22, 2014,
Mahoney informed Phoenix that Gerber had not agreed
to a renewal for the 2014-15 coverage year, but that
an amended policy was forthcoming. Id. at ¶ 38. On
October 24, 2014, Mahoney advised Phoenix that Gerber
refused to renew stop loss coverage unless Phoenix paid
all outstanding claims from the 2013-14 coverage year. Id.
at ¶ 39. Though Phoenix incurred out of pocket expenses
related to outstanding claims near the end of the 2013-14
coverage year, Phoenix received no reimbursement under
the stop loss contract with Gerber. Id. at ¶ 40.


On November 3, 2014, Phoenix terminated its relationship
with Mahoney and hired a new health insurance broker.
Id. at ¶ 41. Phoenix learned that Mahoney had instructed
both Gerber and Tall Tree not to engage in direct
communication with Phoenix. Id. at ¶ 42. On December
19, 2014, Phoenix procured stop loss coverage from
Gerber for the 2014-15 coverage year. Id. at ¶ 43.
Gerber conditioned the renewed policy on Phoenix paying
approximately $1,200,000 in unpaid claims. Id. at ¶ 44.
Additionally, the renewed insurance policy contained
a $1,300,000 exclusion for claims arising during the


2014-2015 coverage year for a specific employee. Id. at ¶
45. In this lawsuit, Phoenix seeks recovery of its actual loss
of $2,500,000 plus $1,000,000 in punitive damages.


Mahoney argues that Count I should be dismissed because
the ROC did not impose on Mahoney a duty to procure
stop loss insurance for the 2014-15 coverage year. ECF
Nos. 21, 2-3; 31, 3-4; 46, 1-2. Mahoney argues Virginia's
economic loss rule bars Counts II, III, and IV. ECF Nos.
21, 4-6; 31, 4-8. Tall Tree argues that Counts VI and VII
should be dismissed as (1) barred by the economic loss
rule, (2) not pled with specificity, and because (3) they
relate to a statement about future actions. ECF No. 6, 2-9.
Tall Tree also argues that Count VII fails to allege the
statement at issue induced any action by Phoenix. Id. at
6-7. Tall Tree argues that in the event Count VI and VII
are not dismissed, Plaintiffs' claims for punitive damages
in Counts VI and VII should be limited to $350,000 and
their claims for attorney's fees in Counts VI and VII
dismissed. Id. at 10-12.


*4  For the reasons that follow, the court will grant in
part Mahoney's motion to dismiss, ECF No. 20, merging
Counts I and II, and dismissing Counts III and IV. The
court will grant in full Tall Tree's motion, ECF No. 5,
dismissing Counts VI and VII.


IV.


Count I, II, III, and IV, each of which Mahoney seeks
dismissal, are discussed in turn below.


A.


Mahoney moves to dismiss Count I for failure to state
a claim for breach of contract. To state a claim for
breach of contract, Plaintiffs must allege: (1) a legally
enforceable obligation; (2) violation or breach of that
obligation; and (3) injury to damage to the plaintiff caused
by breach of the obligation. Filak v. George, 267 Va. 612,
619, 594 S.E. 2d 610, 614 (2004). Plaintiffs argue that
Mahoney breached the ROC by failing to procure stop
loss insurance for the 2014-15 coverage year. Mahoney
counters that the ROC serves to identify Mahoney as
Phoenix's agent, but does not impose an affirmative
obligation to procure specific coverage.
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Rebecca Chang and Roberto Richards, on behalf of
Mahoney and Phoenix respectively, signed the ROC,
notifying Anthem that Mahoney served as Phoenix's
health insurance agent. ECF No. 46-1. The ROC included
the following language to which Rebecca Chang, on
behalf of Mahoney, agreed:


As the new agent, I accept the
assignment of the above named
group/individuals as their Agent
of Record. I further certify that
all the information shown above
is correct and complete to the
best of my knowledge. I also
understand that commissions will
not be payable until the effective
date of the Agent of Record
change per established guidelines
and the group/individual will not
be visible in my on-line book of
business until the effective date of
the change.


Id.


To be sure, the ROC does not specify that Mahoney
procure stop loss insurance for the 2014-15 coverage
year. Rather, the ROC confirms the agency relationship.
While the ROC does not state that Mahoney is obliged
to procure any specific insurance products for Phoenix,
Mahoney undertook certain duties as Phoenix's agent.
Thus, while the express terms of the ROC may not have
been breached by Mahoney's failure to procure stop loss
coverage, such failure may constitute a breach of the
obligations implicit in the agency relationship reflected in
the ROC.


In Count II, Phoenix alleges professional negligence. A
professional negligence action, though sounding in tort,
is actually an action for breach of contract. Shipman v.
Kruck, 267 Va. 495, 501, 539 S.E. 2d 319, 322 (2004);
Comptroller of Virginia ex. rel. Va. Military Inst. v.
King, 217 Va. 751, 759, 232 S.E. 2d 895, 899-900 (1977);
McConnell v. Servinsky Eng., PLLC, 22 F. Supp. 3d
610, 616 (W.D. Va. 2014)(explaining that no professional
duty is owed to a client absent a contract). But see
Cincinnati Ins Co. v. Ruch, 940 F. Supp. 2d 338, 346 (E.D.
Va. 2013)(holding that Virginia law recognizes an extra
contractu common law duty of care on professionals).


In essence, Counts I and II allege the same thing, breach
of the insurance agency agreement by Mahoney through
failure to procure stop loss insurance for the 2014-15
year. Because Counts I and II are duplicative, the court
will enter an order that they be merged into one count,
hereinafter referred to as “Count II,” asserting that
Mahoney breached the agency agreement by failing to
procure stop loss insurance for the 2014-15 year.


B.


*5  Mahoney argues Virginia's economic loss rule
precludes Counts II, III, and IV.


1.


Virginia's economic loss rule limits the extent to which
tort actions give rise to damages for failed economic
expectations. Virginia courts have applied the economic
loss rule to limit tort claims in two distinct ways,
considering both the source of duty and the existence of
privity. See, e.g., Branin v. TMC Ent., LLC, 832 F. Supp.
2d 646, 654-55 (W.D. Va. 2011). Considering first the
source of duty, courts have held that where a contract
alone provides the basis for a duty, the failure to perform
the duty cannot give rise to a tort action. Filak, 267
Va. at 618, 594 S.E. 2d at 613 (“when a plaintiff alleges
and proves nothing more than disappointed economic
expectations assumed only by agreement, the law of
contracts, not the law of torts, provides the remedy
for such economic losses”); Richmond Metro. Auth. v.
McDevitt Street Bovis, Inc., 256 Va. 553, 558-59, 507
S.E. 2d 344, 347 (1998); see also Sensenbrenner v. Rust,
236 Va. 419, 425, 374 S.E. 2d 55, 58 (1988)(holding
tort law provides no remedy for disappointed economic
expectations contemplated in an agreement.) However,
where the conduct that gives rise to the breach of contract
simultaneously violates a duty that exists independently of
the contract, that conduct may give rise to claims in both
contract and tort. Richmond Metro. Auth, 256 Va. at 558,
507 S.E. 2d at 347.


Second, lack of privity with a defendant will preclude a
plaintiff from pursuing economic damages in negligence
actions. Beard Plumbing and Heating, Inc. v. Thompson
Plastics, Inc., 152 F.3d 313, 316 (4th Cir. 1998); Redman
v. Brush and Co., 111 F.3d 1174, 1182 (4th Cir. 1997)(“a
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plaintiff who is not in privity of contract with the
defendant cannot maintain an action for negligence...
based on purely economic damages”); Branin, 832 F.
Supp. 2d at 654-55; Crawford v. Deutsche Bank AG, 244
F. Supp. 2d 615, 617 (E.D. Va. 2003).


Taken together, the privity and source of duty
applications strike a balance between tort law and
contract law. On the one hand, economic losses are
not recoverable from plaintiffs having no contractual
relationship with a defendant. On the other hand,
plaintiffs cannot impose tort liability on defendants who
have assumed a duty only through contract. Tort claims
generally only protect “persons and property from losses
resulting from injury.” Sensenbrenner, 236 Va. at 425, 374
S.E. 2d at 58. However, the economic loss rule leaves open
the possibility of recovering economic damages through
a negligence claim in limited circumstances. Where the
parties are in contractual privity and their relationship
gives rise to duties not imposed by the explicit terms of the
contract but by common law, a negligence action may lie.


Count II alleges professional negligence. As noted, an
action for negligence “in the performance of professional
services, while sounding in tort, is an action for breach
of contract.” Oleyar v. Kerr, 217 Va. 88, 90, 225 S.E.
2d 398, 400 (1976). Contractual relationships between
professionals and clients give rise to professional duties,
irrespective of the terms contained in the contract.
McConnell, 22 F. Supp. 3d at 616. The duty to adhere to
professional standards is implicit in the contract. Id.; see
also Surf Realty Corp. v. Standing, 195 Va. 431, 442-43, 78
S.E. 2d 901, 907-08 (1953). Because Count II is, in essence,
a breach of contract claim, it is not barred by the economic
loss rule, which applies to tort claims.


*6  In performing insurance services for Phoenix,
Mahoney owed a professional duty of care. McConnell,
22 F. Supp. 3d at 316. Plaintiffs allege that by failing
to procure stop loss insurance for the 2014-15 coverage
year, instructing Gerber and Tall Tree to cut off
communications with Phoenix, failing to timely notify
Plaintiffs of the stop loss insurance lapse, and advising
Plaintiffs to forego payment of claims to secure lower
premiums for the subsequent coverage period, Mahoney
breached its professional standard of care. ECF No. 1—
1, ¶¶ 59-60. Phoenix has sufficiently alleged the (1) the
existence of an agency relationship that gave rise to duty to
meet professional standards, (2) Mahoney breached those


standards, and (3) the breach was a proximate cause of the
claimed damages. As such, Count II may proceed.


Further, because the professional negligence claim is
a contract claim, Plaintiffs are limited to contractual
damages. O'Connell v. Bean, 263 Va. 176, 181, 556 S.E. 2d
741, 743 (2002). Therefore, Plaintiffs cannot seek punitive
damages in Count II.


C.


Mahoney also argues that the economic loss rule bars
Counts III and IV, alleging constructive fraud and fraud
in the inducement.


Specifically, in Count III, Phoenix alleges that Mahoney
misrepresented that negotiations with Gerber concerning
the stop loss renewal were going well when Mahoney
knew or should have known that Gerber intended to
add preconditions to the coverage. ECF No. 1-1, ¶ 66.
These facts also form the basis for Count IV. Id. at
¶ 78. Without explanation or elaboration, both Counts
III and IV state that the alleged misrepresentation was
separate from Mahoney's contractual obligations. These
conclusory assertions are inconsistent with the factual
allegations that Mahoney served as Phoenix's insurance
broker. No facts are alleged to establish a source of duty
outside the agency relationship established in the ROC.
See Filak, 267 Va. at 618-19, 594 S.E. 2d at 613-14;
Richmond Metro. Auth., 256 Va. at 558-560, 507 S.E. 2d
at 347-48. As such, Counts III and IV, alleging intentional
torts arising out of a contractual relationship and lacking
a foundational independent common law duty, are barred
by the economic loss rule.


V.


Tall Tree's Fed. R. Civ. P. 12(b)(6) motion, ECF No.
5, seeks dismissal of Counts VI and VII. Tall Tree asks
that in the event Counts VI and VII are not dismissed,
that Plaintiffs' claims for punitive damages be limited
to $350,000 and claims for attorney's fees in Counts VI
and VII be barred. For the following reasons, Tall Tree's
motion will be granted and Counts VI and VII dismissed.
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A.


Plaintiffs allege Tall Tree engaged in constructive fraud
when on September 12, 2014, “Tall Tree represented
that if Plaintiffs paid claims after October 1, 2014, then
they would be reimbursed by Gerber.” ECF No. 1—1, ¶
101. Plaintiffs further allege that this statement violates
Section 2, Subsection A and Section 9, Subsection A
of the Tall Tree Agreement. Section 2, Subsection A
states: “The parties to this [Tall Tree Agreement] shall
perform their respective duties in a proper, prompt, and
timely manner.” Id. at ¶ 90. Section 9, Subsection A
reads: “[Tall Tree] agrees to indemnify, defend, and hold
harmless [Phoenix Packaging/Trust] for any and all acts or
omission of gross negligence or willful misconduct by [Tall
Tree], its officers, directors, employees, or agents, whereby
[Phoenix Packaging/Trust] is damaged by such acts or
omission.” Id. at ¶ 91. Though Tall Tree does not move
for dismissal of Count V, the source of the duty allegedly
violated by Tall Tree will determine whether Plaintiffs'
fraud claims survive.


The Tall Tree Agreement took effect on October 1, 2013


and continued until September 30, 2014. 2  ECF No. 44,
4, 7. Therefore, the Tall Tree Agreement was in effect at
the time Tall Tree allegedly advised Phoenix that Gerber
would reimburse claims paid by the Trust after October
1, 2014. As such, this case presents no claim of fraud
in the inducement of the Tall Tree Agreement. Rather
it concerns statements made by Tall Tree during the
course of its performance under the Tall Tree Agreement
to administer claims and perform administrative tasks
related to the payment of claims from the Trust. Id.
at 4. As noted by Plaintiffs, the Tall Tree Agreement
required Tall Tree to perform their duties in a proper
fashion. ECF No. 1—1, ¶ 90. The Tall Tree Agreement
stipulated that any act or omission of gross negligence or
willful misconduct by Tall Tree will result in a contractual
remedy in Phoenix's favor. Id. at ¶ 91. Thus, Tall
Tree assumed the duty to provide accurate information
related to the administration of the Trust through the
Tall Tree Agreement. Just as Filak and Richmond
Metro Auth., Plaintiffs allege tortious performance of
contractual duties resulting in disappointed economic
expectations assumed through contract. Therefore, “the
law of contracts, not the law of torts, provides the remedy
for such economic losses.” Filak, 267 Va. at 618, 594 S.E.


2d at 613. Accordingly, Count VI will be dismissed with
prejudice.


B.


*7  Count VII for fraudulent inducement relies on the
same statement at issue in the constructive fraud claim and
likewise fails to state a claim. Tall Tree's statement plainly
occurred during the course Tall Tree's performance of
duties arising from the Tall Tree Agreement. Compare
Abi-Najm v. Concord Condo., LLC, 280 Va. 350,
362-63, 699 S.E. 2d 483, 489-490 (2010)(“The fraud
alleged by the Purchasers was perpetrated by [defendant]
before a contract between the two parties came into
existence, therefore it cannot logically follow that the
duty [defendant] allegedly breached was one that finds
its source in the Contracts.”) Though Tall Tree may
have failed to adequately perform such duties, damages
resulting from such a failure are only recoverable through
a contract claim. Accordingly, Count VII will also be


dismissed with prejudice. 3


C.


Finally, because Plaintiffs' only remaining claim against
Tall Tree is for breach of contract, Plaintiffs cannot
sustain their claim for punitive damages. Kamlar Corp. v.
Haley, 224 Va. 699, 706, 299 S.E. 2d 514, 517-18 (1983).


VI.


Mahoney's Fed. R. Civ. P. 12(b)(6) motion, ECF No. 20,
is GRANTED in part. Count I and II are merged into a
single count, “Count II,” for breach of insurance agency
contract. Mahoney's motion to dismiss Counts III and IV
is GRANTED and Counts III and IV are DISMISSED
with prejudice. Tall Tree's Fed. R. Civ. P. 12(b)(6) motion,
ECF. No. 5, is GRANTED in full. Counts VI and VII are
DISMISSED with prejudice. In sum, Count II for breach
of the insurance agency contract against Mahoney and
Count V for breach of contract against Tall Tree survive.


An appropriate Order will be entered.
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All Citations


Not Reported in F.Supp.3d, 2016 WL 3181172


Footnotes
1 The Agreement is attached to the initial complaint at ECF No. 1—1. However, ECF No. 1—1 is incomplete. ECF No. 44


contains a complete version of the Tall Tree Agreement.


2 The Tall Tree Agreement contains a handwritten notation that appears to indicate the Tall Tree Agreement ran through
September 30, 2014. ECF No. 44, 8. However, even if the Tall Tree Agreement ran through a date other than September
30, 2014, the contract renewed automatically from year to year, unless specifically terminated. There is no allegation that
the Tall Tree Agreement has ever been specifically terminated. As such, the contract was effective on September 12,
2014, when the statements at issue were made.


3 Because the court finds Counts VI and VII barred by the economic loss rule, the court need not address Tall Tree's other
arguments regarding the dismissal of Counts VI and VII.


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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 Disagreed With by Budgetel Inns, Inc. v. Micros Systems, Inc., E.D.Wis.,


June 22, 1998


694 So.2d 74
District Court of Appeal of Florida,


Third District.


HOTELS OF KEY LARGO, INC., a
Florida corporation, d/b/a Port Largo
Marina and Resort, and Casa Magna


Investments, Inc., a Florida corporation, d/
b/a Bayside Key West Hotel, Appellants,


v.
RHI HOTELS, INC., f/k/a Lower Colony Hotels
7 Resorts, Inc., Tribunal No. 94-205 a Delaware
corporation, and Colony Acquisition Corp., n/
k/a Colony Hotels and Resorts Co., an affiliate


of Interstate Hotels Corporation, Appellees.


No. 96-328.
|


April 16, 1997.
|


Rehearing Denied June 18, 1997.


Synopsis
Hotel franchisees brought action against franchisor,
alleging that franchisees were fraudulently induced into
entering licensing agreement and that franchisor breached
implied duty of good faith and fair dealing and violated
state Franchise Act. The Circuit Court, Monroe County,
Steven P. Shea, J., dismissed complaint. Franchisees
appealed. The District Court of Appeal, Gersten, J.,
held that under economic loss doctrine, franchisees were
limited to pursuing their rights in contract.


Affirmed.


Attorneys and Law Firms


*75  Cooney, Mattson, Lance, Blackburn, Richards &
O'Connor, and Stephanie Arma Kraft, Fort Lauderdale,
for appellants.


Fowler, White, Burnett, Hurley, Banick & Strickroot, and
Sara Soto, for Appellee RHI Hotels, Inc.


Katz, Barron, Squitero, Faust & Berman, and Albert
J. Xiques, and David R. Cassetty, for Appellee Colony
Acquistion Corp.


Before LEVY, GERSTEN and GREEN, JJ.


Opinion


GERSTEN, Judge.


Appellants, Hotels of Key Largo, Inc. and Casa Magna
Investments, Inc. (hereafter collectively referred to as
“plaintiffs”), appeal the dismissal of their complaint
seeking rescission of licensing agreements based upon
alleged fraudulent misrepresentations. We affirm finding
the complaint fails to state a cause of action, and
specifically that the plaintiffs' fraudulent inducement
claim is barred by the economic loss doctrine.


The plaintiffs filed suit against appellees, RHI Hotels,
Inc., and Colony Acquisition Corp. (hereafter collectively
referred to as “defendants”), after the parties entered into
a series of licensing agreements relating to hotel operation.
Basically, the parties agreed that upon payment of the
licensing fee, the plaintiffs' hotels would be converted to
Colony Hotels becoming part of the Radisson Hotels
family and participating in a worldwide reservation
system.


The licensing agreements, which were admittedly the
product of arm's length negotiations, contained detailed
provisions outlining the parties' rights and obligations,


and included an integration clause. 1  Specifically,
paragraph 6 of the agreement listed defendant RHI's
duties as: (a) to “consult with [plaintiffs] from time
to time”; (b) to inspect the plaintiffs' properties for
certain purposes; (c) to “furnish the [System]” to
plaintiffs, on the same basis as it is from time to time
furnished to other licensees; (d) to include plaintiffs'
properties in its directory and other promotional material,
in accordance with standard policy with respect to
System resorts; (e) to include plaintiffs' properties in
certain directories, advertising and promotions; (f) to
solicit, where applicable, business for plaintiffs' properties
through RHI's national sales offices; (g) to assist
plaintiffs' grand opening ceremony if requested; (h)
to train plaintiffs' general and assistant managers in
System procedures; (i) to offer periodic general meetings
and training classes in specialized fields; (j) to issue
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policy operating manuals; and, (k) to provide technical
consulting on the same basis as provided other licensees
if requested. Addenda to the license agreements restricted
RHI's right to operate competing resorts within a certain


radius. 2


*76  According to the plaintiffs, the defendants did
not perform as promised and the plaintiffs lost over
$10,000 in the first five months after signing the licensing
agreement. The plaintiffs then filed suit alleging they
were fraudulently induced into entering the licensing
agreements. The complaint sought rescission and further
alleged, based upon the fraudulent misrepresentations,
that the defendants breached the implied duty of good
faith and fair dealing, and violated the Florida Franchise
Act.


All of the plaintiffs' claims were essentially premised on
allegations that the defendants made three unfulfilled
promises. First, according to the plaintiffs, they were
promised they would become part of the Radisson Hotels
family, would benefit from the family's experience and
management, and would participate in a worldwide
reservation system listed with more than 4,500 travel
agents. Second, the plaintiffs contend their hotels were
promised to be the sole beneficiaries of the reservation
system in the Florida Keys. Third, the plaintiffs allege they
were promised more than 40% of their room reservations
would be derived from the reservation system and travel
agents.


In response to the plaintiffs' complaint, the defendants
filed a motion to dismiss contending that the fraud claims
were either barred by the economic loss rule or failed to
state a cause of action, and that the remaining claims also
failed to state a cause of action. The trial court granted the
motion to dismiss with prejudice finding that the economic
loss rule and the parole evidence rule barred the fraud
claims. The court further found that the breach of implied
duty of good faith and fair dealing claims were insufficient
and barred by the parole evidence rule. The remaining
claims for rescission, violation of the Florida Franchise
Act and declaratory relief were also found insufficient to
state a cause of action.


We agree with the trial court in all respects. The terms
of the contract are clear and unambiguous, and the
plaintiffs' complaint fails to state a cause of action. See
Capital Bank v. MVB, Inc., 644 So.2d 515 (Fla. 3d DCA


1994), rev. denied, 654 So.2d 918 (Fla.1995), and rev.
denied, 659 So.2d 1086 (Fla.1995). See also Englezios v.
Batmasian, 593 So.2d 1077, 1078 (Fla. 4th DCA 1992)(“A
party may not recover in fraud for an alleged oral
misrepresentation which is adequately dealt with in a
later written contract.”); Federal Deposit Ins. Corp. v.
High Tech Medical Systems, Inc., 574 So.2d 1121 (Fla.
4th DCA 1991)(reliance on oral representations in light
of disclaimer in written contract was not justifiable and
thus there can be no actionable fraud). We write further
because the issue of the scope of the economic loss doctrine
as it relates to allegations of fraud requires additional
explanation.


In HTP, Ltd. v. Lineas Aereas Costarricenses S.A., 661
So.2d 1221 (Fla. 3d DCA 1995), this Court held that a
claim for fraudulent inducement is an independent tort
and thus not barred by the economic loss rule. See Wassall
v. Payne, 682 So.2d 678 (Fla. 1st DCA 1996); Jarmco,
Inc. v. Polygard, Inc., 668 So.2d 300 (Fla. 4th DCA), rev.
granted, 678 So.2d 339 (Fla.1996), and decision approved,
684 So.2d 732 (Fla.1996); TGI Dev., Inc. v. CV Reit,
Inc., 665 So.2d 366 (Fla. 4th DCA), rev. granted, 684
So.2d 1350 (Fla.1996), and decision approved 689 So.2d
255, 22 Fla. L. Weekly S22 (Fla., Dec. 19, 1996). The
Supreme Court of Florida subsequently approved this
decision noting that the “economic loss rule has not
eliminated causes of action based upon torts independent
of the contractual breach even though there exists a
breach of contract action.” HTP, Ltd. v. Lineas Aereas
Costarricenses, 685 So.2d 1238, 1239 (Fla.1996).


However, the supreme court further recognized that
certain fraudulent inducement claims are barred by the
economic loss rule. Citing to the case of Huron Tool
and Eng'g Co. v. Precision Consulting Services, Inc., 209


Mich.App. 365, 532 N.W.2d 541 (1995) 3 , *77  the
supreme court agreed with the analysis and explanation in
Huron that:


Fraud in the inducement presents a special situation
where parties to a contract appear to negotiate freely-
which normally would constitute grounds for invoking
the economic loss doctrine-but where in fact the ability
of one party to negotiate fair terms and make an
informed decision is undermined by the other party's
fraudulent behavior....
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The distinction between fraud in the inducement and
other kinds of fraud is the same as the distinction
drawn by a New Jersey federal district court
between fraud extraneous to the contract and fraud
interwoven with the breach of contract. With respect
to the latter kind of fraud, the misrepresentations
relate to the breaching party's performance of the
contract and do not give rise to an independent cause
of action in tort.


HTP, Ltd. v. Lineas Aereas Costarricenses, 685 So.2d at
1240.


Applying common sense to the supreme court's analysis,
we decline to adopt the defendants' position that one
can always avoid operation of the economic loss doctrine
by merely pleading fraud in the inducement. A critical
distinction must be made where the alleged fraudulent
misrepresentations are inseparably embodied in the
parties' subsequent agreement. This would seem especially
so where the parties have specifically agreed in an
integration clause that their written contract “supersedes
all prior agreements or understandings.” See Tevini v.
Roscioli Yacht Sales, Inc., 597 So.2d 913 (Fla. 4th DCA
1992), rev. denied, 613 So.2d 9 (Fla.1993).


As noted in Huron, 532 N.W.2d at 544 (citing Williams
Elec. Co., Inc. v. Honeywell, Inc., 772 F.Supp. 1225,
1237-38 (N.D.Fla.1991)):


The distinction is critical, for the
essence of the “economic loss”
rule is that contract law and
tort law are separate and distinct,
and the courts should maintain
that separation in the allowable
remedies. There is a danger
that tort remedies could simply
engulf the contractual remedies and
thereby undermine the reliability of
commercial transactions. Once the
contract has been made, the parties
should be governed by it.


[1]  It makes sense that a truly independent cause of action
for fraudulent misrepresentation, where the ability of one
party to negotiate fair terms is undermined by the other's
fraudulent behavior, is not barred by the economic loss
rule. However, where the only alleged misrepresentation
concerns the heart of the parties' agreement, simply


applying the label of “fraudulent inducement” to a cause
of action will not suffice to subvert the sound policy
rationales underlying the economic loss doctrine.


As noted in Puff ‘N Stuff of Winter Park, Inc. v. Bell,
683 So.2d 1176, 1179-80 (Fla. 5th DCA 1996)(Harris, J.
concurring specially):


[A]lmost any contract claim can be framed as a fraud
in the inducement action.... Therefore it seems more
appropriate, if the economic loss rule has any real
substance, to look not at the label placed on the claim
by the attorney but rather on the substance of the claim.


....


Fraud in the inducement is an independent tort but the
fraudulent misrepresentation underlying the action may
or may not be independent of the contract. If we are to
say, as some urge, that because fraud in the inducement
is an “independent tort” (as opposed to independent of
the contract) it is never barred by the economic loss rule,
then the matter is resolved by a “bright line” test. But
that ignores the distinction set forth in Huron ....


.... Would it not be more in keeping at least with the
spirit of the original economic loss cases to consider the
relationship between the inducing representation *78
and the essential requirements, expressed or implied, of
the contract agreed to by the parties?


We wholeheartedly agree with Judge Harris's insightful
analysis. See also Williams v. Peak Resorts International,
Inc., 676 So.2d 513, 518 (Fla. 5th DCA 1996) (Harris, J.,
dissenting).


[2]  Turning to the facts here, the plaintiffs claim that
contrary to the defendant's pre-contract representations,
the plaintiffs were not listed with the system fast
enough, did not receive enough reservations, and did
not benefit from the appellee's management experience.
Notwithstanding the fact that the oral representations on
which the plaintiffs claim to have relied are contradicted
by the integration clause of the license agreement, this type
of fraud claim is not independent of the contract and thus
the economic loss doctrine applies. See Benedict Feeding
Co., Inc. v. Priest, No. 96-1836-Civ-T-17, 1997 WL 75605
(M.D.Florida, Feb. 4, 1997); Lake & Piepkow Farms v.
Purina Mills, Inc., 955 F.Supp. 791 (W.D.Mich.1997);
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Valleyside Dairy Farms, Inc. v. A.O. Smith Corp., 944


F.Supp. 612 (W.D.Mich.1995). 4


[3]  Misrepresentations relating to the breaching party's
performance of a contract do not give rise to an
independent cause of action in tort, because such
misrepresentations are interwoven and indistinct from the
heart of the contractual agreement. Therefore, we clarify
that where the alleged fraudulent misrepresentation is
inseparable from the essence of the parties' agreement, the


economic loss rule applies and the parties are limited to
pursuing their rights in contract. Accordingly, the order
below is affirmed in all respects.


Affirmed.


All Citations


694 So.2d 74, 22 Fla. L. Weekly D952


Footnotes
1 The integration clause contained at paragraph 16 delineated that the written agreement superseded all prior


understandings:
This License Agreement, and any attachment referred to in Paragraphs 3 and 4 hereof and any Addendum
or Amendment hereto collectively constitute the entire agreement between the parties and supersede all prior
agreements or understandings .... [N]o change in this Agreement will be valid unless signed in writing by both parties.


2 Paragraph 3 of the “Second Addenda” specifically provided that: “RHI shall not operate or authorize others to operate any
Colony Properties within an area described by a circle having a radius of twenty-five (25) miles measured from the resort.”


3 In Huron Tool, the Michigan Court of Appeals upheld dismissal of the plaintiff's fraud claim finding the claim barred by the
economic loss rule. The plaintiff had contracted to purchase a computer software system and sued for breach of contract
and fraudulent misrepresentation asserting alleged defects in the software system. The court held that where the alleged
misrepresentations concerned the quality and characteristics of the goods sold, they were not extraneous to the contract
and the economic loss doctrine would still apply. Huron Tool, 532 N.W.2d at 541. The court noted that “where the only
misrepresentation by the dishonest party concerns the quality or character of the goods sold, the other party is still free
to negotiate warranty and other terms to account for possible defects in the goods.” Huron Tool, 532 N.W.2d at 545.


4 In Valleyside, 944 F.Supp. at 617, the court found the plaintiffs' fraud claims were within the economic loss doctrine noting:
Clearly, the defendants representations were not extraneous to the quality and characteristics of the [the goods sold].
Further, plaintiffs' allegations are essentially indistinguishable from a contract claim they could have brought against
the seller, had they negotiated a warranty of quality and performance. Accordingly, the economic loss doctrine applies
and bars plaintiffs' fraud claims.


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Opinion


MEMORANDUM DECISION AND ORDER


ROBERT J. SHELBY, District Judge.


*1  This motion is part of a broader lawsuit involving a
number of companies and individuals. Isys Technologies,
Coded Instruction Security Corporation (CISC), and
Jason Sullivan (Isys's CEO) are Defendants and Third–
Party Plaintiffs. In their Third–Party Complaint, Third–
Party Plaintiffs brought thirteen causes of action, along
with alter ego allegations, against Jeff and Kelly Clausius.
The Clausiuses now move for summary judgment on all
Third–Party Plaintiffs' claims and the alter ego theory. For
the reasons stated below, the court grants the Clausiuses'
motion.


BACKGROUND


Isys entered into a Master Development Agreement with
Newport Enterprises that required Newport Enterprises
to develop a computer called the Xi3. While Newport
Enterprises was developing the Xi3, a number of investors
involved in the project created a separate business entity,
CISC, to develop software that would be embedded in the
Xi3 and would prevent third parties from manufacturing
the Xi3 hardware without permission. The parties referred
to the software as the security schema. Isys licensed
the Xi3 to Computive, which gave Computive the right
to sell the product. In exchange, Computive helped
fund Newport Enterprises' development of the Xi3. The
movants, Mr. and Mrs. Clausius, worked at Newport
Enterprises. Mr. Clausius was an officer and held
a minority ownership interest. Ms. Clausius was an
administrative assistant.


Isys and Newport Enterprises' Master Development
Agreement contemplated that Newport Enterprises would
carry out specific, discrete projects during the Xi3
development. The agreement required that each specific
project be memorialized in a separate Statement of
Work. The parties executed Statement of Work Number
1 contemporaneously with the Master Development
Agreement. Statement of Work Number 1 required
Newport Enterprises to design an alpha prototype of
the Xi3. After Newport Enterprises completed the alpha
prototype, it completed the beta prototype and began
work on the gamma prototype. However, the parties did
not complete another Statement of Work that governed
the beta or gamma prototypes.


While Newport Enterprises worked on the beta
and gamma prototypes, Isys paid most of Newport
Enterprises' operational costs. Eventually, Isys attempted
to negotiate with Computive to provide an additional $10
million in funding. The negotiations were unsuccessful
and Xi3 development activities ultimately stopped. Isys
then demanded that Newport Enterprises turn over the
Xi3 prototype work product, but Newport Enterprises
refused to do so until its outstanding invoices were paid.


Newport Enterprises sued Third–Party Plaintiffs. Third–
Party Plaintiffs then counterclaimed against Newport
Enterprises and brought third-party claims against a
number of other parties, including Mr. and Mrs. Clausius.
The Clausiuses then counterclaimed against Third–Party
Plaintiffs. The Clausiuses seek summary judgment on
Third–Party Plaintiffs' thirteen claims: (1) inducing breach
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of contract, (2) breach of fiduciary duty, (3) constructive
fraud, (4) breach of duty of good faith and fair dealing,
(5) fraud in the inducement, (6) promissory estoppel,
(7) interference with current economic relations, (8)
interference with prospective economic relations, (9)
unfair competition, (10) misappropriation of trade secrets,
(11) conversion, (12) defamation, and (13) malicious
prosecution. The Clausiuses also seek summary judgment
on Third–Party Plaintiffs' alter ego theory. At the hearing
on the Clausiuises' summary judgment motion, Third–
Party Plaintiffs withdrew all claims against Ms. Clausius
and a number of claims against Mr. Clausius. The claims
remaining against Mr. Clausius are for constructive fraud,
breach of duty of good faith and fair dealing, promissory
estoppel, misappropriation of trade secrets, conversion,
and defamation. Third–Party Plaintiffs also maintain
their alter ego theory. The court will address each in turn.


ANALYSIS


I. Legal Standard
*2  Summary judgment is appropriate when “there is no


genuine dispute as to any material fact and the movant


is entitled to judgment as a matter of law.” 1  The court
“view[s] the evidence and make[s] all reasonable inferences


in the light most favorable to the nonmoving party.” 2


Importantly, “[o]nly disputes over facts that might affect
the outcome of the suit under the governing law will


properly preclude the entry of summary judgment.” 3


A defendant moving for summary judgment “may carry
its initial burden either by producing affirmative evidence
negating an essential element of the nonmoving party's
claim, or by showing that the nonmoving party does not
have enough evidence to carry its burden of persuasion


at trial.” 4  To survive summary judgment, the nonmovant
must cite specific record evidence that is relevant to


the material facts. 5  Merely stating in an opposition
memorandum that factual disputes exist is insufficient.


II. Rule 37 Sanctions
In their Motion, the Clausiuses contend that the court
should dismiss Third–Party Plaintiffs' claims because
Third–Party Plaintiffs failed to make their initial damages
disclosure under Federal Rule of Civil Procedure 26.
Rule 26 requires parties to disclose a computation of


damages and supporting evidence. 6  If a party fails to
make its disclosure, and also fails to supplement an
incomplete disclosure under Rule 26(e), its opponent may


seek sanctions under Rule 37. 7  Rule 37 sanctions range


from exclusion of evidence to dismissal. 8


Third–Party Plaintiffs submitted the following initial
disclosure regarding damages:


Where permitted by law lost profits,
actual, consequential and punitive
damages and/or disgorgement of
profits or benefit for breach
of contract, unjust enrichment,
breach of good faith and fair
dealing, fraud, estoppels, business
interference, unfair competition,
misappropriation of trade secrets,
conversion, defamation, alter ego
liability, breach of fiduciary duty
and/or malicious prosecution.


The disclosure included neither a computation of damages
nor supporting documents. The deadline to supplement
disclosures pursuant to Rule 26(e) was July 6, 2012.
Third–Party Plaintiffs made no supplemental disclosures.
Instead, Third–Party Plaintiffs erroneously argue in
response to the Clausiuses' Motion that Rule 26 permitted
them to supplement their initial disclosures through
Mr. Sullivan's deposition testimony, which took place
on August 8, 2012, over a month after supplemental
disclosures were due.


Despite Third–Party Plaintiffs' apparent failure to comply
with their Rule 26 obligations, the Clausiuses improperly
leap over Rule 37 in their summary judgment motion,
assuming the imposition of sanctions for an alleged rules
violation that was not presented to the court. Because
the Clausiuses elected not to file a Rule 37 motion, the
court has not evaluated the sufficiency of Third–Party
Plaintiffs' damages disclosure, has not made a finding
that Third–Party Plaintiffs failed to comply with Rule
26, has not considered whether any such failing was
justified or harmless, and has not engaged in an analysis
concerning the appropriate sanction to impose, if any.
Rather, the Clausiuses ask the court to exclude all evidence
of damages on the basis of a Rule 26 violation the court
has not previously considered—without notice to Third–
Party Plaintiffs, and without an opportunity for Third–
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Party Plaintiffs to respond in the context of the Rule 37
sanctions framework. This failing is highlighted by the fact


that the parties have not briefed the Ehrenhaus factors 9


utilized in this circuit when evaluating Rule 37 sanctions.
Having made no findings, and having entered no order
excluding any evidence from trial, the court declines the
Clausiuses' invitation to grant summary judgment on the
basis that Third–Party Plaintiffs will be unable to present
sufficient damages evidence at trial to support a jury
verdict in their favor. In light of this, the court addresses
the merits of the remaining claims asserted against Mr.
Clausius.


III. Constructive Fraud
*3  Constructive fraud has two elements: “(i) a


confidential relationship between the parties; and (ii)


a failure to disclose material facts.” 10  “The doctrine
of confidential relationship rests upon the principle
of inequality between the parties, and implies a
position of superiority occupied by one of the parties


over the other.” 11  The mere existence of an arm's
length transaction does not establish a confidential


relationship. 12  Third–Party Plaintiffs point to no specific
record evidence that shows Mr. Clausius had a
confidential relationship with them. In the absence of such
evidence, the court concludes that Third–Party Plaintiffs
cannot carry their ultimate burden of persuasion at trial
and a reasonable jury could not find that a confidential
relationship exists. Thus, the constructive fraud claim
fails.


IV. Breach of Good Faith and Fair Dealing
In Utah, “good faith and fair dealing are implied terms of


every contract.” 13  The duty of good faith and fair dealing
“arises out of the relationships between the parties” to


the contract. 14  Mr. Clausius was not a party to any
contract with Third–Party Plaintiffs. And Third–Party
Plaintiffs cite to no Utah law supporting the proposition
that individuals who are not parties to a contract may
be held liable for breach. Of course, alter ego liability
allows a plaintiff to pierce the corporate veil and provides
a means for holding individuals liable for corporate
conduct. However, Third–Party Plaintiffs disclaimed that
theory of recovery for breach of good faith and fair
dealing at the hearing on the motion. Further, Third–
Party Plaintiffs' briefing did not oppose Mr. Clausius's


argument regarding breach of good faith and fair dealing.
The claim is dismissed.


IV. Promissory Estoppel
Promissory estoppel is “an affirmative cause of action
or defense, which arises in instances where no formal
contract exists and the party seeking promissory estoppel
is attempting to prove the existence of an enforceable


promise or agreement.” 15  To prove a claim for
promissory estoppel, a plaintiff must show that


(1) [t]he plaintiff acted with prudence and in reasonable
reliance on a promise made by the defendant; (2) the
defendant knew that the plaintiff had relied on the
promise which the defendant should reasonably expect
to induce action or forbearance on the part of the
plaintiff or a third person; (3) the defendant was aware
of all material facts; and (4) the plaintiff relied on
the promise and the reliance resulted in a loss to the


plaintiff. 16


Third–Party Plaintiffs point to no record evidence that
Mr. Clausius made any promises to them. Therefore,
no reasonable jury could find that Third–Party Plaintiffs
“acted with prudence and in reasonable reliance on a
promise made by [Mr. Clausius].” The claim is dismissed.


VI. Misappropriation of Trade Secrets
To prove a claim for misappropriation of trade secrets,
a plaintiff must show “(1) the existence of a trade secret,
(2) communication of the trade secret to [the defendant]
under an express or implied agreement limiting disclosure
of the secret, and (3) [defendant]'s use of the secret that


injures [the proponent].” 17


*4  Third–Party Plaintiffs have failed to submit evidence
that Mr. Clausius used Isys's trade secrets. Mr. Clausius's
involvement in the alleged trade secret misappropriation
is attenuated at best. When Newport Enterprises stopped
developing the Xi3, Jimmy Sheffield (the Xi3 head
developer) started his own company and began designing
a computer product named the MCC. Third–Party
Plaintiffs allege that Mr. Sheffield used the Xi3 hardware
designs to develop the MCC. Third–Party Plaintiffs also
allege that Mr. Sheffield convinced Chuck Lewis, a
software designer at CISC, to provide the security schema
to Mr. Sheffield's new company. Mr. Clausius managed
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Newport Enterprises' computer networks. Third–Party
Plaintiffs contend that Mr. Clausius misappropriated
Isys's trade secrets by failing to prevent Mr. Sheffield—
the Xi3 head engineer—from obtaining the Xi3 designs.
Yet, Third–Party Plaintiffs point to no specific evidence
that Mr. Clausius used or disclosed trade secrets. And
there is no evidence that Mr. Clausius gave or allowed Mr.
Sheffield to take the designs. A reasonable jury could not
conclude that Mr. Clausius misappropriated trade secrets.


VII. Conversion
Utah's economic-loss rule bars the conversion claim.
Conversion is “an act of willful interference with
property, done without lawful justification, by which
the person entitled to property is deprived of its use


and possession.” 18  Third–Party Plaintiffs appear to
proceed on four separate theories of conversion. First,
Third–Party Plaintiffs contend that Newport Enterprises
converted an $80,000 deposit from Isys to pay past
due payroll taxes. The deposit was an upfront payment
pursuant to Statement of Work Number 1. Second,
Third–Party Plaintiffs allege that Newport Enterprises
misapplied funds supplied by Isys for development of
the subsequent prototypes. Although there was not a
written Statement of Work covering the second and third
prototype, the parties continued their relationship based
on a mutual understanding that Newport Enterprises
would continue to develop the Xi3 and Isys would
continue to pay operational costs. Third, Third–Party
Plaintiffs contend that Newport Enterprises converted the
prototype work product by refusing to deliver the work
product to Isys unless Isys first paid Newport Enterprises'
outstanding invoices. Fourth, Third–Party Plaintiffs
contend that Newport Enterprises converted other
computer equipment when Newport Enterprises refused
to deliver the equipment until Isys paid outstanding
invoices.


The alleged conversion connected to each theory is
related to the parties' contractual relationship. The
economic-loss rule establishes that “when a conflict
arises between parties to a contract regarding the subject
matter of that contract, the contractual relationship
controls, and parties are not permitted to assert actions
in tort in an attempt to circumvent the bargain they


agreed on.” 19  Although it is disputed whether the
Master Development Agreement governed certain parts
of the parties' relationship, it is undisputed there was


a continuing contractual relationship in which Newport
Enterprises developed the Xi3 in exchange for payments
from Isys. The conversion claim arises out of that
relationship. The allegedly misapplied payments were
made pursuant to the parties' agreements, and for use
in performing the agreements. Also, Newport Enterprises
withheld delivery of the prototypes and equipment based
on Isys's purported failure to make outstanding payments
allegedly owed pursuant to the parties' agreements. In the
end, the court concludes that the conversion claim is in
all respects related to the subject matter of the parties'
agreements and is therefore barred by the economic-loss
rule. Third–Party Plaintiffs point to no record evidence or
controlling law to argue that the claim otherwise survives
the economic-loss rule.


VIII. Defamation
*5  Third–Party Plaintiffs contend that Mr. Clausius


made defamatory remarks in “late ′07 to mid ′08” and
that Mr. Sullivan was aware of those remarks. The statute


of limitations for defamation is one year 20  and “begins
to run when the defamation is known or reasonably


discoverable by the plaintiff.” 21  Third–Party Plaintiffs
sued Mr. Clausius in 2011. The defamation claim was filed


outside the statute of limitations and is dismissed. 22


IX. Alter Ego
Alter ego is a remedy that allows courts to disregard
the corporate form and hold individual actors liable for


the acts of a corporation. 23  To support this theory,
Third–Party Plaintiffs assert that Mr. Clausius “used
revenue belonging to Newport for product development
to provide funds for the payment of [his] tax obligation.”
Third–Party Plaintiffs do not cite any record evidence to
support this contention. The alter ego theory is therefore
dismissed.


CONCLUSION


For the reasons stated, the court GRANTS the Clausiuses'
Motion (Dkt.73) and DISMISSES WITH PREJUDICE
Third–Party Plaintiffs' claims and alter ego theory against
the Clausiuses.


SO ORDERED.
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(citing Gross v. Burggraf Constr. Co., 53 F.3d 1531, 1546 (10th Cir.1995)).
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7 FED.R.CIV.P. 37(c).


8 Id.


9 See Ehrenhaus v. Reynolds, 965 F.2d 916, 921 (10th Cir.1992).


10 d'Elia v. Rice Dev., Inc., 147 P.3d 515, 526 (Utah Ct.App.2006).


11 Von Hake v. Thomas, 705 P.2d 766, 769 (Utah 1985).


12 See Gold Standard, Inc. v. Getty Oil Co., 915 P.2d 1060, 1064 (Utah 1996).


13 Peterson & Simpson v. IHC Health Servs., Inc., 217 P.3d 716, 722 (Utah 2009).


14 Id.


15 Youngblood v. Auto–Owners Ins. Co., 158 P.3d 1088, 1092–93 (Utah 2007) (quoting Mile High Indus. v. Cohen, 222
F.3d 845, 859 (10th Cir.2000)).


16 Id.


17 CDC Restoration & Const., LC v. Tradesmen Contractors, LLC, 274 P.3d 317, 323 (Utah Ct.App.2012) (quoting Water
& Energy Sys. Tech., Inc. v. Keil, 974 P.2d 821, 822 (Utah 1999)).


18 Bennett v. Huish, 155 P.3d 917, 928 (Utah Ct.App.2007).


19 Lee v. Thorpe, 147 P.3d 443, 446 (Utah 2006) (internal quotation marks omitted).


20 Utah Code § 78B–2–302(4); Watkins v. Gen. Refractories Co., 805 F.Supp. 911, 917 (D.Utah 1992).


21 Watkins, 805 F.Supp. at 917.


22 Third–Party Plaintiffs argue that their defamation claim is governed by a four-year statute of limitations for unfair
competition under the Lanham Act. The court declines to give effect to Third–Party Plaintiffs' attempt to recast their claim
at this late stage, in response to a motion for summary judgment.


23 Jones & Trevor Mktg., Inc. v. Lowry, 284 P.3d 630, 635 (Utah 2012).
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Synopsis
Purchasers of automobiles which allegedly contained
defective transmissions brought prospective class action
in state court against manufacturer, asserting claims for
fraudulent concealment, and violations of Pennsylvania
Unfair Trade Practices and Consumer Protection Law
(UTPCPL). After action was removed, the United States
District Court for the Eastern District of Pennsylvania,
Ronald L. Buckwalter, J., denied purchasers' motion
to remand, 2000 WL 375260, and granted in part and
denied in part manufacturer's motion for judgment on the
pleadings, 2000 WL 1201576. Purchasers appealed. The
Court of Appeals, Greenberg, Circuit Judge, held that: (1)
purchase price of vehicles was a potentially recoverable
element of damages that could be considered in
determining whether amount in controversy requirement
for diversity jurisdiction was satisfied, and (2) under
Pennsylvania law, as predicted by Court, economic loss
doctrine barred fraudulent concealment and UTPCPL
claims asserted by purchasers.


Affirmed.
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Opinion


OPINION OF THE COURT


GREENBERG, Circuit Judge.


This appeal arises out of a putative class action against
Ford Motor Company relating to two allegedly defective
components in the transmissions installed in Ford vehicles
during the 1990–1995 model years. Asserting that Ford
knew about the defective parts since at least 1991,
appellants sued for breach of express warranty, breach of
implied warranty, fraudulent concealment, and violations
of Pennsylvania's Unfair Trade Practices and Consumer
Protection Law (“UTPCPL”), Pa. Stat. Ann. tit. 73, §§
201–1 et seq. (West 1993). The district court, after denying
appellants' motion to remand the case to the state court
in which they had originated it, granted Ford's motion for
judgment on the pleadings as to all of appellants' claims.
For the reasons set forth below, we will affirm the district
court's orders.


*664  I. BACKGROUND


A. Factual History
Eight plaintiffs who bought or leased Ford automobiles
manufactured between 1991 and 1995, six of whom
appeal, 3 filed the complaint in this case alleging
that the transmissions in their vehicles contained two
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defective parts: (1) aluminum (rather than steel) forward
clutch pistons (“FCPs”) that crack prematurely, and
(2) inadequately lubricated planetary gears (“RPGs”).
Appellants assert that both defects can cause transmission
failures, including “sudden acceleration, delayed forward
or reverse engagement, sudden shifts into reverse, and a
total loss of acceleration or forward movement.” Br. of
Appellants at 5. According to the complaint, each of the
appellants experienced transmission failure and incurred
substantial repair costs before his or her automobile had


reached 80,000 miles. 1


Appellants assert that Ford's Technical Service Bulletins
demonstrate that the company has known about the
FCP defects since at least 1991. They maintain that Ford
redesigned the FCPs twice before finally deciding in 1994
to manufacture them with steel instead of aluminum.
Appellants similarly allege that Ford has been aware
of the RPGs' lubrication defect since at least 1990.
Even after redesigning the RPGs in 1990 and 1992,
however, Ford has been unable to correct the lubrication
problem. Despite its awareness of these malfunctioning
components, Ford never warned the overwhelming
majority of car owners about the transmission defects.
According to appellants, Ford not only concealed this
material information from consumers as it continued to
market and sell automobiles with defective transmissions,
but it addressed the problem by cutting its 6–year/60,000
mile power train warranty for its 1991 models to a 3–
year/36,000 mile warranty for its 1992 models.


B. Procedural History
On January 20, 2000, appellants filed their putative class
action in the Philadelphia County Court of Common
Pleas. Ford promptly removed the case to the district
court on the basis of diversity of citizenship following
which appellants moved to remand the case, arguing
that the amount-in-controversy jurisdictional threshold
exceeding $75,000 had not been satisfied. On April 11,
2000, the district court denied appellants' motion for
remand and thus retained jurisdiction over the case. In its
order, the district court first indicated that Pennsylvania
courts “have found that the amount in controversy in
a suit under the UTPCPL is the purchase price of the
car.” Werwinski v. Ford Motor Co., No. Civ. A. 00–
943, 2000 WL 375260, at *3 (E.D.Pa. Apr.11, 2000).
Finding that a jury reasonably could conclude that
appellants were entitled to recover the purchase price


of their automobiles to make them whole, the court
started with a base of $15,000 in damages. See id.
After trebling the compensatory damages to $45,000
pursuant to the UTPCPL, the court next determined that
reasonable attorney's fees could range between $5,000
and $10,000, thus pushing the amount to over $50,000.
See id. Finally, recognizing that the UTPCPL provides
courts with discretionary authority to impose punitive
damages, the district court concluded that “[b]ased *665
on Plaintiffs' allegations, a reasonable jury could award
punitive damages that would easily place the amount in


controversy above $75,000.” Id. at *4. 2


On May 24, 2000, Ford filed a motion for judgment on the
pleadings. After the motion was briefed fully, the district
court entered an order granting the motion with respect
to the claims of all parties except the Werwinskis' claim
for breach of express warranty. Of concern on this appeal,
the district court dismissed the fraudulent concealment
and UTPCPL claims under the economic loss doctrine
because “recovery in tort is barred in product liability
actions between commercial enterprises where the only
damage alleged is to the product itself, even if the defect
posed a potential risk of injury.” Werwinski v. Ford Motor
Co., No. Civ. A. 00–943, 2000 WL 1201576, at *4 (E.D.Pa.
Aug.15, 2000). In coming to this conclusion, the district
court determined that the economic loss doctrine is not
limited to transactions between commercial enterprises,
but extends to transactions between manufacturers and
individual consumers as well. See id. at *5. Furthermore,
the district court predicted that the Supreme Court
of Pennsylvania would conclude that the economic
loss doctrine applies to claims for intentional fraud in
addition to claims for negligence, strict liability, and
negligent misrepresentation. See id. Finally, the district
court observed that Pennsylvania's two-year statute of
limitations for common law fraud actions barred the fraud
claims of several appellants. See id. at *6 n. 5.


Eventually, the Werwinskis settled their case with Ford


and dismissed all of their claims with prejudice. 3  On
December 12, 2000, the district court entered final
judgment for Ford. Three days later, appellants filed a
timely notice of appeal challenging both the district court's
order denying remand and its order disposing of the case
on the merits.
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II. JURISDICTION AND STANDARD OF REVIEW


A. Jurisdiction
The district court exercised removal jurisdiction over this
putative class action based upon diversity of the parties.
See 28 U.S.C. §§ 1332(a)(1), 1441(b). The district court
entered final judgment in the case on December 12, 2000,
and appellants filed a timely notice of appeal, and thus we
have appellate jurisdiction pursuant to 28 U.S.C. § 1291.


B. Standard of Review
[1]  [2]  We exercise plenary review over the district


court's order denying appellants' motion for remand, see
Lazorko v. Pa. Hosp., 237 F.3d 242, 247 (3d Cir.2000),
cert. denied, 533 U.S. 930, 121 S.Ct. 2552, 150 L.Ed.2d 719
(2001), and its order granting Ford's motion for judgment
on the pleadings, see Churchill v. Star Enters., 183 F.3d
184, 189 (3d Cir.1999).


III. DISCUSSION


Appellants raise several issues on appeal. First, they
contend that the district court erred in denying their
motion to remand because the amount-in-controversy
*666  requirement for diversity jurisdiction had not been


met for any of their claims. Second, they argue that
the district court erroneously applied the economic loss
doctrine to their fraudulent concealment and UTPCPL
claims. Finally, appellants submit that the district court
erred in ruling that the Pennsylvania statute of limitations
barred certain of their fraudulent concealment claims. See
infra note 9.


A. Amount in Controversy
A district court has subject matter jurisdiction over state
law claims if there is complete diversity of citizenship
between the parties and the amount in controversy
exceeds $75,000 for each plaintiff. See 28 U.S.C. §
1332. Appellants argue that the district court should not
have exercised removal jurisdiction because the $75,000
threshold has not been satisfied. In particular, they
contend that the court erred when calculating the amounts
in controversy by taking into account the purchase price
of their vehicles, rather than just the repair costs for their
transmissions.


[3]  [4]  [5]  [6]  A district court's determination as to the
amount in controversy must be based on the “plaintiff's
complaint at the time the petition for removal was filed.”
Steel Valley Auth. v. Union Switch Div., 809 F.2d 1006,
1010 (3d Cir.1987). The court must measure the amount
“not ... by the low end of an open-ended claim, but
rather by a reasonable reading of the value of the rights
being litigated.” Angus v. Shiley Inc., 989 F.2d 142, 146
(3d Cir.1993). However, “claims of several plaintiffs, if
they are separate and distinct, cannot be aggregated for
purposes of determining the amount in controversy.”
Meritcare Inc. v. St. Paul Mercury Ins. Co., 166 F.3d
214, 218 (3d Cir.1999) (internal quotation marks omitted).
See also Zahn v. Int'l Paper Co., 414 U.S. 291, 301,
94 S.Ct. 505, 512, 38 L.Ed.2d 511 (1973). Only claims,
whether related or unrelated, of a single plaintiff against a
single defendant may be aggregated. See Snyder v. Harris,
394 U.S. 332, 335, 89 S.Ct. 1053, 1056, 22 L.Ed.2d 319


(1969). 4


[7]  [8]  Appellants first argue that the amount in
controversy for each plaintiff does not even approach
$75,000 because their complaint requests compensatory
damages for only the costs of repairing or replacing
the defective transmissions, which range from $848 to
$2,434. See Br. of Appellants at 12. Appellants' erroneous
assertion that their complaint does not claim damages
based on the purchase price of the automobiles is belied,
however, by their complaint's “Prayer for Relief,” which
plainly seeks recovery for, inter alia, “compensatory
damages” and “all or part of the sums [appellants] paid to
purchase or lease [their] automobiles.” Pls.' Compl. at 19–
20 (App. 54a–55a). The “Prayer for Relief” also demands
“that defendant disgorge, for the benefit of the *667
class, its ill-gotten profits received from the sale or lease
of the subject vehicles and/or make full restitution to the
Named Plaintiffs and the other members of the Class.” Id.
at 20 (App. 55a). Although appellants indicated in their
motion to remand that they were seeking only repair costs
and that “individual claims for compensatory damages[ ]
will rarely exceed $2,000, and will not exceed $3,000,”
Pls.' Mot. for Remand ¶ 3 (App. 112a), the amount in
controversy must be calculated based on a “reasonable
reading” of the complaint, and a plaintiff's stipulation
subsequent to removal as to the amount in controversy
or the types of relief sought is of “no legal significance”
to the court's determination. See Angus, 989 F.2d at
145. Consequently, the district court properly found that
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the complaint did not restrict appellants' recovery to
only the cost of repairing the defective transmissions,
and therefore, a jury reasonably could conclude that
appellants should be awarded the purchase price of their
cars to make them whole.


Appellants assert that the district court based its holding
on a “jaundiced reading” of their complaint because the
only injuries pled or specific sums listed in the complaint
relate to the repair and replacement costs of the defective
transmission parts. See Reply Br. of Appellants at 6. They
note that the complaint makes no reference to the value of
their automobiles or how much they paid for them. See id.
at 7. Appellants insist that the district court's reading of
the complaint essentially requires them to state explicitly
that they were seeking only repair costs and were not
seeking refunds for the purchase price of the automobiles.
See id. at 8. They submit that requiring them to plead with
“such redundancy” violates Fed.R.Civ.P. 8(a). Id.


If the “Prayer for Relief” in their complaint did not
request an order declaring Ford “financially responsible ...
for all or part of the sums [appellants] paid to purchase or
lease [their] automobiles” or demand that Ford disgorge
“its ill-gotten profits received from the sale or lease of
the subject vehicles,” then we might say that appellants'
argument has some merit. Nevertheless, because of these
provisions, the complaint clearly leaves the door open for
them later to demand reimbursement for the purchase
price of the cars. And because the district court must base
its amount-in-controversy determination on what a jury
reasonably could award appellants, it cannot be said that
the court erred in concluding on the basis of the complaint
that a jury could decide that appellants are entitled to


refunds for the purchase price of their cars. 5


[9]  Appellants next contend that the district court's
amount-in-controversy calculation was flawed inasmuch
as litigants are not permitted to recover the purchase price
of their vehicles under the UTPCPL. Appellants argue


that the four cases 6  cited *668  by the district court
to support its conclusion that the purchase price of a
vehicle is recoverable under the UTPCPL are inapposite
because the courts in those cases calculated the amount in
controversy under Pennsylvania's “Lemon Law,” Pa. Stat.
Ann. tit. 73, §§ 1951–63 (West 1993), not the UTPCPL.
The Lemon Law provides, in relevant part, that:


If the manufacturer fails to repair or correct a
nonconformity after a reasonable number of attempts,
the manufacturer shall, at the option of the purchaser,
replace the motor vehicle with a comparable motor
vehicle of equal value or accept return of the vehicle
from the purchaser and refund to the purchaser the
full purchase price, including all collateral charges, less
a reasonable allowance for the purchaser's use of the
vehicle....
Id. at 1955 (emphasis added). Appellants submit that
the UTPCPL, unlike the Lemon Law, does not specify
that compensatory damages should be based on the
purchase price of the vehicle and, therefore, the measure
of damages in this case should be based on the cost of
repairing or replacing the defective parts.


[10]  Appellants' argument fails for two reasons. First,
although the UTPCPL does not specifically identify the
vehicle's purchase price as the appropriate measure for
compensatory damages, it likewise does not indicate that
repair costs should be the sole measure for damages. The
UTPCPL provides instead that a plaintiff can recover
“actual damages,” which the court may treble at its
discretion, as well as “such additional relief [the court]
deems necessary or proper.” Pa. Stat. Ann. tit. 73, § 201–
9.2. Therefore, notwithstanding appellants' position to the
contrary, the UTPCPL does not preclude a jury from
awarding them damages based on the purchase price of
their vehicles.


Second, appellants' argument is based on flawed
interpretations of the opinions that the district court cited
in support of its conclusion that a vehicle's purchase price
is the correct measure of compensatory damages under the
UTPCPL. Despite what appellants argue in their briefs,
the plaintiffs in Palan v. Ford Motor Co., Civ. A. No. 95–
1445, 1995 WL 476240 (E.D.Pa. Aug.8, 1995), Adams v.
General Motors Corp., Civ. A. No. 89–7653, 1990 WL
18850 (E.D.Pa. Feb. 26, 1990), and Pavese v. General
Motors Corp., No. Civ. A. 97–3688, 1998 WL 57761
(E.D.Pa. Feb.11, 1998), specifically sought recovery under
the UTPCPL, and the courts calculated the amount in
controversy under the UTPCPL, notwithstanding the fact
that the plaintiffs also stated claims under the Lemon Law.


For instance, the district court in Palan explicitly stated
that “as to plaintiff's Consumer Protection Law claim, the
actual amount in controversy is three times the purchase
price.” See Palan, 1995 WL 476240, at *2. Furthermore,
the district court in Adams concluded that, even leaving
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aside the Lemon Law claim, the UTPCPL claim itself
exceeded the amount-in-controversy threshold insofar as
the statute permitted the court to treble plaintiff's base
request of $22,027.84 in damages, which represented the
purchase price of the automobile. See Adams, 1990 WL
18850, at *2. Finally, the district court in Pavese had
no choice but to calculate the amount in controversy
under the UTPCPL after it held that the plaintiff failed
to state a claim under the Lemon  *669  Law because
she was leasing the vehicle and lessees are not permitted
to sue under the Lemon Law. See Pavese, 1998 WL
577761, at *2–3. General Motors argued that the plaintiff's
actual damages under the UTPCPL could not exceed
the total lease payments she had made at the time she
filed her complaint ($16,637.48), whereas the plaintiff
asserted that she was entitled to recover the full purchase
price of the car ($33,505). The district court sidestepped
the issue, however, by concluding that the amount-
in-controversy threshold could be met by trebling the


amount of plaintiff's total lease payments ($16,637.48). 7


Palan, Adams, and Pavese are consistent with two other
decisions from the Eastern District of Pennsylvania
recognizing a vehicle's purchase price as the appropriate
measure of damages for automobile defect claims under
the UTPCPL. In Levin v. American Honda Motor Co., Civ.
A. No. 94–5380, 1994 WL 719856, at *3 (E.D.Pa. Dec.21,
1994), the plaintiff sued under, inter alia, the Lemon
Law and the UTPCPL, but the district court calculated
the amount in controversy under the UTPCPL after
dismissing the Lemon Law claim for failure to exhaust
alternative remedies under the statute. In retaining
jurisdiction over the case, the court concluded that “[t]he
actual damages in this case would be the total purchase
price less a reasonable allowance for the use of the
vehicle.” Id.


In McLaughlin v. Volkswagen of America, Inc., No. Civ. A.
00–3295, 2000 WL 1793071, at *1 (E.D.Pa. Dec.6, 2000),
the plaintiff sued Volkswagen for fraud and fraudulent
misrepresentation, negligent misrepresentation, breach of
contract, and violations of the UTPCPL, alleging that her
car contained a defective fuel level sensor. The district
court determined that the baseline for damages under the
UTPCPL was the car's purchase price ($50,000), not its
reduction in value. See id. at *2. The court explained:


Where an alleged defect relates to a
discreet [sic], modular, or incidental


part of the vehicle (such as the tires,
windshield wipers or stereo), it is
unreasonable to use the purchase
price as a baseline for measuring
the amount in controversy. In such
cases, the better measure of damages
is the replacement cost of the
part in question. However, where
an alleged defect relates to an
integrated system that is necessary
to the safe operation of the vehicle
(such as the engine or transmission),
it is reasonable to assume that the
baseline for damages is the purchase
price of the car.


Id. at *3.


Unable to reconcile their position with these authorities,
appellants urge us to follow Waggoner Equipment Co. v.
Ford Motor Co., No. 00–CV–0168–MJR (S.D.Ill. Nov.
6, 2000), and Jorgenson v. Ford Motor Co., No. CV–99–
355 CAS (Ex), Minute Order (C.D. Ca. Mar. 30, 1999).
Although these cases are factually similar in that the
district courts remanded similar suits against Ford seeking
recovery for the same faulty transmissions involved here,
*670  these two decisions from outside this circuit are


unavailing for two reasons. First, the courts based their
decisions on different state consumer protection statutes,
so they provide little insight on whether a court should
use the vehicle's purchase price as the baseline for
determining the amount in controversy in a suit involving
a Pennsylvania UTPCPL claim. Second, the cases are
readily distinguishable on critical facts. For example,
the plaintiff's complaint in Waggoner expressly stated
that the amount sought by each plaintiff did not exceed
$75,000. Thus, instead of arguing that the amount in
controversy should be based on compensatory damages,
Ford urged the court to consider the cost of a provision
in the complaint requiring the company to “create from
scratch a massive owner identification, notification and
transmission repair program,” which Ford insisted would
exceed $75,000. Similarly, in Jorgenson, Ford did not
assert that compensatory and punitive damages for each
plaintiff would exceed $75,000, but instead argued that the
plaintiffs' claims for injunctive relief met the amount-in-
controversy requirement. In both cases, the district courts
concluded that the equitable relief sought did not satisfy
the jurisdictional threshold and, therefore, remanded the
cases.
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Appellants do not provide a convincing argument to
support their assertion that damages under the UTPCPL
necessarily should be confined to the cost of repairing
or replacing the defective transmissions and should not
take into account the purchase price of the automobiles.
Moreover, their complaint specifically seeks “all or part
of the sums [appellants] paid to purchase or lease [their]
automobiles.” Pls.' Compl. at 19–20 (App. 54a–55a).
Furthermore, the text of the UTPCPL allowing plaintiffs
to recover “actual damages” for violations of the statute
in no way precludes recovery for the purchase price of the
vehicles. We also point out that appellants misconstrue
three of the four cases cited by the district court, for these
decisions plainly calculated the amount in controversy
under the UTPCPL by using the purchase price of the
vehicle, not the repair costs, as the baseline for damages.
Finally, the only cases appellants present in support of
their position are based on statutes from other states and
easily are distinguished on critical facts. Overall, we are
satisfied that the district court correctly held that the
$75,000 threshold was exceeded for each of the appellants'
claims. Therefore, we will affirm the district court's order
denying appellants' motion for remand.


B. Economic Loss Doctrine
[11]  [12]  Appellants contend that the district court erred


in applying the economic loss doctrine to their fraudulent
concealment and UTPCPL claims because (1) the doctrine
applies only to transactions between commercial entities,
not to transactions involving individual consumers, and
(2) the doctrine does not bar actions for intentional
fraud. The Supreme Court of Pennsylvania has not
addressed either question, and inasmuch as Pennsylvania
substantive law is controlling here, we must predict how
the court would rule by “giving ‘proper regard’ to the
relevant rulings of other courts of the state.” Robertson v.
Allied Signal, Inc., 914 F.2d 360, 378 (3d Cir.1990). “In the
absence of guidance from the state's highest court, we are
to consider decisions of the state's intermediate appellate
courts for assistance in predicting how the state's highest
court would rule.” Gares v. Willingboro Twp., 90 F.3d 720,
725 (3d Cir.1996). See also U.S. Underwriters Ins. Co. v.
Liberty Mut. Ins. Co., 80 F.3d 90, 93 (3d Cir.1996) ( “The
rulings of intermediate appellate courts must be accorded
significant weight and should not be disregarded absent
persuasive *671  indication that the highest court would
rule otherwise.”).


[13]  The economic loss doctrine “prohibits plaintiffs
from recovering in tort economic losses to which their
entitlement flows only from a contract.” Duquesne Light
Co. v. Westinghouse Elec. Corp., 66 F.3d 604, 618 (3d
Cir.1995). The Supreme Court adopted the doctrine in
an admiralty products liability case, holding that “a
manufacturer in a commercial context has no duty under
either negligence or strict-liability theory to prevent a
product from injuring itself.” East River S.S. Corp. v.
Transamerica Delaval, Inc., 476 U.S. 858, 871, 106 S.Ct.
2295, 2302, 90 L.Ed.2d 865 (1986). Though it recognized
the need for products liability law to protect consumers
from dangerous products, the Court expressed concern
that if products liability remedies “were to progress too
far, contract law would drown in a sea of tort.” Id. at 866,
106 S.Ct. at 2300.


Drawing a distinction between tort and contract law, the
Court observed that the need for a remedy in tort is
reduced when the only injury is to the product itself and
“the product has not met the customer's expectations, or,
in other words, that the customer has received ‘insufficient
product value.’ ” Id. at 872, 106 S.Ct. at 2302. The
Court explained that in such a situation express and
implied warranties under contract law are best suited to
compensate for a loss in product value. Not only would
allowing an action to lie in tort impose substantial costs
on society, but relying on contract law permits parties to
negotiate the terms of the manufacturer's liability. See id.
at 872–73, 106 S.Ct. at 2302–03. In exchange for allowing
the manufacturer to restrict its liability, the purchaser can
bargain for a lower price. Id. at 873, 106 S.Ct. at 2303.
Accordingly, the Court saw “no reason to intrude into the
parties' allocation of the risk.” Id.


Although the Supreme Court of Pennsylvania has not
ruled on the viability of the economic loss doctrine, an en
banc panel of the Pennsylvania Superior Court adopted
the doctrine largely as set forth in East River. In REM
Coal Co. v. Clark Equipment Co., 386 Pa.Super. 401, 563
A.2d 128, 134 (1989), the court held that “negligence
and strict liability theories do not apply in an action
between commercial enterprises involving a product that
malfunctions where the only resulting damage is to the
product itself.” Following the Supreme Court's reasoning
in East River, the court stated that “contract theories
such as breach of warranty are specifically aimed at and
perfectly suited to providing complete redress in cases
involving ... economic losses.” Id. at 129. The court further
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explained that “such losses are based upon and flow from
the purchaser's loss of the benefit of his bargain and his
disappointed expectations as to the product he purchased.
Thus, the harm sought to be redressed is precisely that
which a warranty action does redress.” Id. The court
concluded that limiting a plaintiff to contract remedies
was necessary because “[t]o impose tort liability in
addition would certainly erode the important distinctions
between tort and contractual theories, including their
differing objectives.” Id. at 411, 563 A.2d 128.


1. Commercial Entities
[14]  Appellants contend that the district court's dismissal


of their claims under the economic loss doctrine was
improper because the doctrine applies only to transactions
between commercial enterprises. Ford maintains that
the district court's holding not only was correct, but
was consistent with Pennsylvania state court decisions
recognizing that the economic loss doctrine extends to
transactions involving individual consumers.


*672  Appellants first argue that the district court's
holding is inconsistent with the seminal opinions on
the economic loss doctrine because these decisions
specifically speak of transactions between commercial
entities. See East River, 476 U.S. at 871, 106 S.Ct.
at 2302 (“manufacturer in a commercial relationship”);
Duquesne Light, 66 F.3d at 620 (“sophisticated business
entities”); REM Coal, 563 A.2d at 134 (“commercial
enterprises”); Indus. Unif. Rental Co., Inc. v. Int'l
Harvester Co., 317 Pa.Super. 65, 463 A.2d 1085, 1093
(1983) (“commercial enterprises”). Appellants' argument
is unavailing, however, for although the courts in these
cases limited their discussions to the circumstances
presented therein—namely to transactions that happened
to arise between two businesses—these opinions do not
indicate that the doctrine should not be applied to
transactions involving noncommercial entities. Moreover,
appellants do not offer authority specifically holding
that the economic loss doctrine should not apply to
transactions between manufacturers and noncommercial
consumers.


In light of the Supreme Court of Pennsylvania's silence
on the issue, the district court relied on the Pennsylvania
Superior Court's decision in Jones v. General Motors
Corp., 428 Pa.Super. 544, 631 A.2d 665 (1993), to predict
how the Supreme Court of Pennsylvania would resolve
the matter. As in this case, the plaintiffs in Jones were


individual consumers suing an automobile manufacturer
for defective components in their vehicle, which in Jones
caused a fire that destroyed their truck. See id. at 665.
The superior court applied the economic loss doctrine to
the plaintiffs' strict liability claim, holding that “we find
that the rationale behind REM Coal is equally applicable
to disputes involving claims brought by individuals.” Id.
at 666. The court explained that “[r]egardless of whether
a consumer is a commercial entity or an individual, a
manufacturer's warranty as to the quality of its product is
a bargained for condition of sale, the effect of which must
not be undermined.” Id.


Appellants urge us to disregard Jones because “it was
a panel decision that cannot, by law, overrule the
‘commercial entity’ requirement of REM Coal, an en banc
decision.” Br. of Appellants at 22 (citing Larthey v. Bland,
367 Pa.Super. 67, 532 A.2d 456, 459 (1987)). The superior
court's decision in Jones, however, did not “overrule”
REM Coal in any manner: as explained above, the REM
Coal court addressed the legal issue in the context of
the facts of that particular case and never explicitly
stated that the doctrine should not be applied to disputes
between manufacturers and noncommercial parties. Even
more importantly, appellants misinterpret REM Coal as
including a “commercial entity” requirement, for the court
specifically reserved on whether the doctrine applies only
to commercial enterprises. See REM Coal, 563 A.2d at
134 n. 4 (“Since the case sub judice involves a dispute
between commercial enterprises, as did East River and
Aloe Coal, we need not and do not decide any questions
regarding disputes between non-commercial parties.”).


[15]  Appellants' position that we should ignore Jones is
at odds with our responsibility to give “significant weight”
to state appellate court decisions that may provide insight
into how the state supreme court would settle the issue.
U.S. Underwriters, 80 F.3d at 93. Moreover, as Ford
points out, Jones is not the only Pennsylvania decision
applying the economic loss doctrine to commercial
and noncommercial purchasers alike. See, e.g., Fasig v.
Security–Conn. Life Ins. Co., 41 Pa. D. & C. 4th 494,
502–03 (Ct. Com. Pl. 1999); Buck v. Ford Motor Co.,
No. AR 97–6895, Pittsburgh Legal J., March 1999, at
83 (Ct. Com. Pl. of Allegheny County, Pa. Oct. 14,
*673  1998). Therefore, even if courts rarely have cited


Jones since it was issued eight years ago, the decision
is still more predictive of how the Supreme Court of
Pennsylvania would rule than the lack of cases presented
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by appellants in support of their position. Accordingly,
as it was required to do, the district court correctly gave
“proper regard” to Jones in predicting that the Supreme
Court of Pennsylvania would hold that the economic loss
doctrine extends to individual consumers.


Appellants also criticize Jones as being “inconsistent
with the purpose and rationale of the doctrine.” Br.
of Appellants at 22–23. They argue that East River
and REM Coal applied the doctrine to contractual
relationships between commercial entities because the
sophisticated business enterprises in those cases not
only understood the risks involved in negotiating the
terms of the manufacturer's liability, but also possessed
comparable bargaining power that enabled them to enter
into fair, arms-length agreements. See id. at 17–18.
Appellants insist that the underlying conditions present
in East River and REM Coal do not exist in transactions
between ordinary consumers and large corporations. See
id. at 18. They explain that in commercial relationships
between consumers and car manufacturers, the consumers
lack bargaining power and are effectively powerless in
negotiating the terms of a car's warranty. See id. Thus,
to the extent that appellants were unable to enter into
“informed, arms-length negotiations” with Ford over the
terms of their warranties, appellants contend that the
district court should not have applied the economic loss
doctrine to their fraud and statutory claims.


Although car purchasers—whether ordinary consumers
or businesses—may be unable to negotiate the specific
details of their automobile warranties, or may be able to
select among only limited options, purchasers certainly do
not lack bargaining power. Purchasers have the freedom
to chose a less expensive car with a limited warranty or a
more expensive car with a longer-term warranty, and they
often have the option of buying an extended warranty.
Moreover, purchasers may select among cars of various
manufacturers and consider the differences in warranties
in making their choice. Indeed, manufacturers may and
do advertise the advantage of their own warranties. And
as the Supreme Court stated in East River, “[w]hile giving
recognition to the manufacturer's bargain, warranty law
sufficiently protects the purchaser by allowing it to obtain
the benefit of its bargain. The expectation damages
available in warranty for purely economic loss give a
plaintiff the full benefit of its bargain by compensating for
foregone business opportunities.” East River, 476 U.S. at
873, 106 S.Ct. at 2303 (internal citation omitted).


Furthermore, appellants' proposal to differentiate
between ordinary consumers and commercial entities
would prove to be difficult to apply in practice. First,
as alluded to above, businesses purchasing automobiles
—or any mass-produced product, for that matter—
may have no greater ability to negotiate the specific
terms of a warranty than ordinary consumers. Second,
a plaintiff's sophistication cannot be assumed simply
because it is a business or corporation as distinguished
from an individual consumer. Finally, if courts seek to
avoid such baseless assumptions by engaging in case-by-
case, fact-intensive inquires to determine the plaintiff's
level of sophistication, they will be drawn into the type
of “difficult line-drawing process that can only yield
inconsistent results.” REM Coal, 563 A.2d at 132–33.


At bottom, not only do Pennsylvania state court decisions
indicate that the Supreme Court of Pennsylvania likely
would *674  apply the economic loss doctrine to
transactions involving ordinary consumers, but drawing
a distinction between commercial and noncommercial
plaintiffs would be entirely impracticable. Therefore, we
conclude that the district court properly held that the
doctrine applies to transactions between manufacturers
and ordinary consumers.


2. Intentional Fraud Exception
[16]  Appellants next challenge the district court's


order on the grounds that it improperly applied the
economic loss doctrine to their fraudulent concealment
and UTPCPL claims, as they contend that pertinent
Pennsylvania state court decisions and federal district
court opinions interpreting Pennsylvania law do not
support its holding. Ford argues, however, that the district
court, after reviewing persuasive case law from other
jurisdictions, correctly predicted that the Supreme Court
of Pennsylvania would resist creating an exception for
intentional fraud actions.


Before examining decisions from other jurisdictions
addressing whether the economic loss doctrine bars claims
of intentional fraud, the district court first found a split
in authority among Pennsylvania federal district courts on
the issue. Appellants maintain, however, that there is no
such split arguing that the three decisions arising out of
the Eastern District of Pennsylvania that the court cited
in support of its finding are distinguishable. Appellants
explain that Factory Market, Inc. v. Schuller International,
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Inc., 987 F.Supp. 387, 395, 397 (E.D.Pa.1997), and Sun
Co., Inc. v. Badger Design & Constructors, Inc., 939
F.Supp. 365, 370, 374 (E.D.Pa.1996), involved negligent
misrepresentation claims, not intentional fraud claims. In
addition, they argue that the passage in Sneberger v. BTI
Americas, Inc., No. Civ. A. 98–932, 1998 WL 826992, at *8
(E.D.Pa. Nov.30, 1998), stating that fraud and negligent
misrepresentation actions are barred by the economic loss
doctrine was dicta supported by only one case, Eagle
Traffic Control v. Addco, 882 F.Supp. 417 (E.D.Pa.1995),
which itself was a negligent misrepresentation case.


Appellants contend that, inasmuch as there is not a split in
authority among district courts interpreting Pennsylvania
law, the district court erred in relying on authority from
other jurisdictions in predicting how the Supreme Court
of Pennsylvania would decide the issue. Appellants submit
that the district court should have followed the holdings
of the other federal district courts in Pennsylvania to have
addressed the specific issue raised in this case—namely,
whether claims for intentional fraud, as distinguished
from negligent misrepresentation, are barred by the
economic loss doctrine. See Peerless Wall & Window
Coverings, Inc. v. Synchronics, Inc., 85 F.Supp.2d 519,
535 (W.D.Pa.2000); KNK Med.-Dental Specialities, Ltd.
v. Tamex Corp., Nos. Civ. A. 99–3409, Civ. A. 99–5265,
2000 WL 1470665, at *5 (E.D.Pa. Sept.28, 2000); Polymer
Dynamics, Inc. v. Bayer Corp., No. Civ. A. 99–4040,
2000 WL 1146622, at *7 n. 5 (E.D.Pa. Aug.14, 2000);
Montgomery County v. Microvote Corp., No. Civ. A. 97–
6331, 2000 WL 134708, at *7 (E.D.Pa. Feb.3, 2000); N.
Am. Roofing & Sheet Metal Co., Inc. v. Bldg. & Constr.
Trades Council of Phila. & Vicinity, AFL–CIO, No. Civ. A.
99–2050, 2000 WL 230214, at *7 (E.D.Pa. Feb.29, 2000);
Sunquest Info. Sys., Inc. v. Dean Witter Reynolds, Inc.,
40 F.Supp.2d 644, 658 (W.D.Pa.1999); Auger v. Stouffer
Corp., No. 93–2529, 1993 WL 364622, at *5 (E.D.Pa.
Aug.31, 1993); Palco Linings, Inc. v. Pavex, Inc., 755
F.Supp. 1269, 1271 (M.D.Pa.1990).


In the face of appellants' string of district court decisions,
Ford first notes that the district court opinions are not
binding on this court, for we must give only Pennsylvania
*675  state court decisions “proper regard.” Ford then


goes on to argue that all of these cases are unavailing
because they can be traced back to Palco Linings, 755
F.Supp. at 1271, which is not based on a Pennsylvania
state court decision, but on the Illinois Supreme Court
opinion in Moorman Manufacturing Co. v. National Tank


Co., 91 Ill.2d 69, 61 Ill.Dec. 746, 435 N.E.2d 443 (1982).
See Peerless Wall, 85 F.Supp.2d at 535; KNK Med., 2000
WL 1470665, at *5; Polymer Dynamics, 2000 WL 1146622,
at *7 n. 5; Montgomery County, 2000 WL 134708, at *7;
N. Am. Roofing, 2000 WL 230214, at *7; Sunquest, 40
F.Supp.2d at 658; Auger, 1993 WL 364622, at *5.


Ford also points out that the district courts in KNK
Medical, Polymer Dynamics, and Montgomery County—
like the district court in this case—explicitly recognized
that there was a split in authority on the issue. Moreover,
as Ford asserts, the three decisions lend questionable
support to appellants' argument in favor of an intentional
fraud exception. For instance, KNK Medical is unavailing
because the court permitted the fraud claim only after
concluding that it was “sufficiently distinct from [the]
contract claims.” KNK Med., 2000 WL 1470665, at *6.
Polymer Dynamics is not controlling because the court
explicitly declined to resolve the question after noting that
the defendant did not raise the doctrine as a defense.
See Polymer Dynamics, 2000 WL 1146622, at *7 n.
5. Finally, Montgomery County is unreliable because
the court emphatically stated that “the economic loss
doctrine bars the County's recovery for both negligent
and intentional misrepresentation,” but then inexplicably
reversed course and permitted the plaintiff's intentional
misrepresentation claim, perhaps out of an abundance
of caution in light of the apparent split in authority.
Montgomery County, 2000 WL 134708, at *7.


We are satisfied from our review of the case law
Ford and appellants cite that the law in Pennsylvania
with respect to the application of the economic loss
doctrine to intentional fraud actions remains unsettled,
and the district court opinions interpreting Pennsylvania
law on the point provide little guidance. As already
noted, the Supreme Court of Pennsylvania and the other
Pennsylvania appellate courts have not resolved the issue
in a published opinion. The Pennsylvania federal district
court cases appellants and Ford cite are of limited help,
for not only is there an apparent split among them, but
these opinions address the issue in a very conclusory
fashion without providing any explanation why the
Supreme Court of Pennsylvania would rule in a particular
way. Moreover, as Ford points out, these district court
prognostications do not control our prediction of how the
Supreme Court of Pennsylvania would settle the issue.
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Having determined that the federal and state decisions
interpreting Pennsylvania law shed little light on the
question at issue, we next look outside the jurisdiction
for persuasive authority on the subject. See Hughes v.
Long, 242 F.3d 121, 128 (3d Cir.2001) (“In predicting how
a matter would be decided under state law we examine:
(1) what the Pennsylvania Supreme Court has said in
related areas; (2) the decisional law of the Pennsylvania
intermediate courts; (3) federal appeals and district court
cases interpreting state law; and (4) decisions from other
jurisdictions that have discussed the issues we face here.”).


We start with the three opinions interpreting Florida,
Wisconsin, and Minnesota law that the district court
cited in its order. See Hoseline, Inc. v. U.S.A. Diversified
Prods., Inc., 40 F.3d 1198, 1200 (11th Cir.1994); *676
Cooper Power Sys., Inc. v. Union Carbide Chem. &
Plastics Co., Inc., 123 F.3d 675, 682 (7th Cir.1997);
Nelson Distrib., Inc. v. Stewart Warner Indus. Balancers,
a Div. of Stewart Warner Corp., 808 F.Supp. 684, 688
(D.Minn.1992). Appellants assert that these opinions are
irrelevant, insisting that we should disregard them because
they “bear no relation to this consumer fraud action.”
Br. of Appellants at 26 n. 9. Aside from referring to the
opinions as “out-of-court decisions,” however, appellants
fail to explain why the opinions are inapposite. Instead,
they simply comment that the opinions underscore their
argument that we already have rejected that the economic
loss doctrine is limited to disputes between commercial
enterprises. Notwithstanding appellants' position, these
opinions squarely support the district court's holding,
as they undeniably recognize that the economic loss
doctrine bars tort recovery for intentional fraud claims.
Nevertheless, we find that the opinions are short on
explanation and therefore provide little insight into how
the Supreme Court of Pennsylvania might resolve the
matter.


Appellants urge us to adopt the position appellants
advance because it represents the majority rule. In a
footnote in their reply brief, they cite 23 cases from
other federal and state jurisdictions recognizing some
type of fraud exception to the economic loss doctrine.
See Br. of Appellants at 10–12 n. 6. After reviewing
the opinions cited in both parties' briefs and conducting
our own independent research, we find most persuasive
the well-developed federal and state case law interpreting
Michigan and Wisconsin law regarding the economic loss
doctrine. We particularly are influenced by an emerging


trend in these and other jurisdictions “recogniz[ing] a
limited exception to the economic loss doctrine for
fraud claims, but only where the claims at issue arise
independent[ly] of the underlying contract.” Raytheon
Co. v. McGraw–Edison Co., Inc., 979 F.Supp. 858, 870
(E.D.Wis.1997).


The leading case is Huron Tool & Engineering Co. v.
Precision Consulting Services, Inc., 209 Mich.App. 365,
532 N.W.2d 541, 545 (1995), in which a Michigan state
appellate court recognized an exception for fraud-in-the-
inducement claims, but only if the fraud is “extraneous
to the contract,” not “interwoven with the breach
of contract.” The court acknowledged that “[f]raud
in the inducement presents a special situation where
parties to a contract negotiate freely—which normally
would constitute grounds for invoking the economic loss
doctrine—but where in fact the ability of one party to
negotiate fair terms and make an informed decision is
undermined by the other party's fraudulent behavior.”
Id. The court limited the exception for fraud-in-the-
inducement claims, however, stating that “where the only
misrepresentation by the dishonest party concerns the
quality or character of the goods sold, the other party is
still free to negotiate warranty and other terms to account
for possible defects in the goods.” Id. Accordingly, the
court held that the “plaintiff may pursue a claim for fraud
in the inducement extraneous to the alleged breach of
contract.” Id. at 546.


Huron's impact extends beyond Michigan. The Court of
Appeals for the Seventh Circuit relied on Huron when
it determined that there was no basis for treating an
intentional misrepresentation claim differently from a
negligent misrepresentation claim under Wisconsin law.
See Cooper Power, 123 F.3d at 682. Explaining that
the plaintiff 24 was free to extract an express warranty
from the manufacturer to remedy any misrepresentation,
whether intentional or innocent, the court reasoned
that intentional “[m]isrepresentations ... that ultimately
concern the quality of the products sold[ ] are properly
remedied through claims for breach of warranty.” Id. The
Huron limitation also influenced the Court of Appeals
*677  for the Eighth Circuit when it concluded that “[a]


fraud claim independent of the contract is actionable,
but it must be based upon a misrepresentation that
was outside of or collateral to the contract, such as
many claims of fraudulent misrepresentation.” AKA
Distrib. Co. v. Whirlpool Corp., 137 F.3d 1083, 1086 (8th



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001189092&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_128&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_128

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001189092&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_128&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_128

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994242391&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_1200&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1200

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994242391&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_1200&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1200

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997188704&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_682&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_682

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997188704&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_682&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_682

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992219217&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_688&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_688

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992219217&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_688&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_688

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992219217&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_688&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_688

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997209094&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_870&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_870

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997209094&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_870&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_870

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997209094&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_870&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_870

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995071130&pubNum=595&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_595_545&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_545

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995071130&pubNum=595&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_595_545&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_545

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995071130&pubNum=595&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_595_545&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_545

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997188704&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_682&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_682

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998064838&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_1086&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1086

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998064838&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_1086&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1086





Werwinski v. Ford Motor Co., 286 F.3d 661 (2002)


 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 11


Cir.1998). Finally, the Florida Supreme Court explicitly
embraced Huron's distinction “between fraud extraneous
to the contract and fraud interwoven with the breach of
contract” when it held that “[w]here a contract exists, a
tort action will lie for either intentional or negligent acts
considered to be independent from acts that breached
the contract.” HTP, Ltd. v. Lineas Aereas Costarricenses,
S.A., 685 So.2d 1238, 1239–40 (Fla.1996).


This approach is not without its critics, however, as at least
one district court in the Eastern District of Wisconsin has
challenged the Huron limitation on several grounds. See
Budgetel Inns, Inc. v. Micros Sys., Inc., 8 F.Supp.2d 1137
(E.D.Wis.1998) (Budgetel I); Budgetel Inns, Inc. v. Micros
Sys., Inc., 34 F.Supp.2d 720 (E.D.Wis.1999) (Budgetel
II). That court presented three reasons to support its
prediction that the Wisconsin Supreme Court would
reject Huron and conclude that fraud-in-the-inducement
claims as a rule are not barred by the economic loss
doctrine. First, it surmised that the practical effect of the
Huron limitation would be the complete elimination of
the fraud-in-the-inducement exception because fraudulent
inducement cases always involve misrepresentations
concerning the quality or characteristics of the subject
matter of the underlying contract. See Budgetel I, 8
F.Supp. at 1146. See also Black's Law Dictionary at
661 (6th ed.1990) (defining “fraud in the inducement”
as “[m]isrepresentation as to the terms, quality or other
aspects of a contractual relation ... that leads a person to
agree to enter into the transaction with a false impression
or understanding of the risks, duties or obligations she
has undertaken”). Second, the court stated that fraudulent
inducement claims are, in reality, always independent of
the contract insofar as the fraudulent inducement must
occur before the formation of the contract. See Budgetel
I, 8 F.Supp.2d at 1147. Third, the court found that the
Huron limitation conflicted with the underlying policies
of the economic loss doctrine inasmuch as intentional
misrepresentations impede parties from freely allocating
economic risk between them. See id. at 1148.


Only eight months after the court decided Budgetel II,
another district court in the Eastern District of Wisconsin
upheld the Huron limitation and, in so doing, responded
to each of the criticisms of Huron in the Budgetel opinions.
See Rich Prod. Corp. v. Kemutec, Inc., 66 F.Supp.2d
937, 977–80 (E.D.Wis.1999). First, the court rejected
the notion that the limitation rendered the fraud-in-the-
inducement exception a nullity, maintaining that “[i]t is


not difficult to conceive of several scenarios giving rise to
claims for fraud in the inducement that survive a challenge
under Huron.” See id. at 979. The court explained:


For example, a company might
falsely misrepresent its financial
condition, or the level of its
insurance coverage, in order to
induce another company to enter
into a contract. Such considerations,
while they may be relevant when
considering who[m] to do business
with, do not concern the underlying
subject matter of the contract or
a party's performance thereunder.
Another example is representations
regarding organizational form and
status. A company may represent
itself as a non-profit, charitable
organization in order to induce
another company to do business
on terms more favorable than
would otherwise be the case. Or
someone doing business as a
corporation *678  may represent
themselves as a sole proprietorship
or partnership, inducing another
party to do business thinking
they have recourse against personal
assets should a dispute develop.
Such representations have nothing
to do with the subject matter
of the underlying contracts or
the offending party's performance
thereunder, yet they may inflict
damages upon the party that relies
on them when deciding whether
or not to do business. The Huron
limitation may set the bar high, but
it is not the death knell of fraud
in the inducement claims between
contracting parties.


Id.


Second, the Rich Products court stated that if fraudulent
inducement claims are exempted from the economic loss
doctrine because, as Budgetel asserted, they always arise
independently of a contract, then the economic loss
doctrine would be rendered a nullity, and tort law would
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swallow contract law. The court explained that if “all
claims for fraud in the inducement are extraneous or
independent of the contract because they occur ‘prior
to the formation of the contract itself,’ ... every breach
of warranty claim would be turned into a tort by a
simple affidavit stating, in effect, that the warranty
was spoken before it was written.” Id. (internal citation
omitted). The court also warned that “written disclaimers
of warranties could be voided after the fact by the same
affidavit, so long as the oral representations preceded
the contract,” thus causing chaos and uncertainty in
commercial transactions. Id.


Third, the Rich Products court rejected the Budgetel
court's concerns that the Huron limitation conflicts
with the underlying purpose of the economic loss
doctrine by allowing intentional misrepresentations
to hamper the bargaining process and prevent the
free allocation of economic risk by the parties. It
explicated that “[w]arranties of merchantability and
fitness for a particular purpose are common hedges
against the carelessness or outright dishonesty of a
party's representations regarding the subject matter of a
contract.” Id. at 980.


The district court in this case seems to have followed
the Huron line of cases when it found “more persuasive
the reasoning of courts that do bar fraud claims that are
intertwined with contract claims and the resulting loss
has been economic.” Werwinski, 2000 WL 1201576, at *5
(emphasis added). Indeed, because appellants' fraudulent
concealment claims relate to “the quality or character
of the goods sold,” the claims clearly are “intertwined”
with, and not “extraneous” to, their breach of warranty
claims. Huron, 532 N.W.2d at 545. Appellants' fraud
claims are “undergirded by factual allegations identical to
those supporting their breach of contract counts.” Pub.
Serv. Enter. Group, Inc. v. Phila. Elec. Co., 722 F.Supp.
184, 201 (D.N.J.1989). Moreover, the alleged fraudulent
concealment “did not cause harm to the plaintiffs distinct
from those caused by the breach of contract; and the mere
fact that disclosure of certain facts to plaintiffs may have
allowed them to take corrective action does not change the
result.” Id.


In addition to exploring persuasive authority from other
jurisdictions, we also examine the justifications presented
by the parties in support of their competing positions.
Ford argues that appellants have failed to articulate any


rationale for carving out an exception for intentional
fraud actions when the alleged misrepresentation relates
to the quality or properties of the subject matter of
the underlying contract. See Br. of Appellee at 28. In
particular, Ford submits that neither appellants nor any of
the opinions they cite provide any justification for treating
intentional fraud actions differently from negligent *679
misrepresentation actions, which both parties agree the
economic loss doctrine bars under Pennsylvania state
case law. Ford explains that from the perspective of a
buyer, “intentional (fraudulent) and innocent (negligent)
misrepresentations have the same effect,” and a buyer
can insure against both types of harms through express
warranties and statutory warranties. Id. at 30. As Ford
opines, “just as the purchaser can protect itself in the
contractual language against the other party's innocent,
though wrong representations, so too can it protect
itself—by means of warranty—against the other party's
intentionally wrong representations about a product's
performance or durability.” Id. (internal citations and
internal quotation marks omitted).


The essence of appellants' rationale for an intentional
fraud exception is that applying the economic loss
doctrine to such claims would not serve the doctrine's
purpose of preventing tort law from reallocating risks
between parties who fairly have negotiated an arms-
length contract. First, appellants maintain that a
transaction has not been negotiated fairly—and therefore
does not allocate risk fairly—if one party has made
intentional false misrepresentations to the other. Second,
appellants explain that “a party making an intentional
misrepresentation is in a better position to assess the true
risks associated with a contract and therefore should bear
the risk of liability for a fraud claim.” Amico v. Radius
Communications, Inc., No. 1793, slip op. at 7 (Pa.Com.Pl.
Jan. 9, 2001) (attached as Exhibit B to Reply Brief of
Appellants). Finally, appellants submit that parties to a
contract should not have to anticipate possible intentional
misrepresentations by the other party when negotiating
the allocation of risk between the parties:


Although it makes sense to allow parties to allocate
the risk of mistakes or accidents that lead to
economic losses, it does not make sense to extend
the [economic loss] doctrine to intentional acts
taken by one party to subvert the purposes of the
contract. Although theoretically parties could include
contractual provisions discussing the allocation of
responsibility when one party intentionally lies or
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misleads the other, it would not be conducive to
amicable commercial relations to require parties to
include such clauses in contracts. Expressing such a
basic lack of trust in the other party would be likely to
sour a deal from the start.


A party to a contract cannot rationally calculate
the possibility that the other party will deliberately
misrepresent terms critical to that contract. Public
policy is better served by leaving the possibility of an
intentional tort suit hanging over the head of a party
considering outright fraud....


First Republic Bank v. Brand, No. 147, slip op. at
13 (Pa.Com.Pl. Dec. 19, 2000) (quoting Stoughton
Trailers, Inc. v. Henkel Corp., 965 F.Supp. 1227, 1236
(W.D.Wis.1997)) (attached as Exhibit C to Reply Brief of
Appellants).


Both parties provide plausible explanations for their
respective positions. On the one hand, appellants' policy
justifications for creating an intentional fraud exception
are somewhat persuasive, as it makes sense to provide
parties 29 who have been victims of another party's
intentionally fraudulent behavior special protections
under tort law in order to deter such behavior. On
the other hand, appellants are unable to explain why
contract remedies are inadequate to provide redress
when the alleged misrepresentation relates to the quality
or characteristics of the goods sold. As Ford points
out, the mental state of the wrongdoer is irrelevant
from the buyer's perspective: a plaintiff suffers the
same harm—i.e., economic losses—regardless of whether
the misrepresentation is *680  innocent, negligent, or
intentional. Moreover, express warranties and state
warranty statutes can provide for compensation to
be awarded for these economic losses, regardless of
whether the misrepresentation is innocent, negligent,
or intentional. Thus, the need to provide a plaintiff
additional tort remedies is diminished greatly when (1) the
plaintiff can be made whole under contract law, and (2)
allowing additional tort remedies will impose additional
costs on society. As we have stated previously, “when loss
of the benefit of a bargain is the plaintiff's sole loss, ...
the undesirable consequences of affording a tort remedy
in addition to a contract-based recovery [are] sufficient to
outweigh the limited interest of the plaintiff in having relief
beyond that provided by warranty claims.” Duquesne
Light, 66 F.3d at 618–19 (internal quotations omitted).


[17]  Furthermore, the district court based its prediction
as to how the Supreme Court of Pennsylvania would
resolve the issue on sound deductive reasoning. The
district court applied the economic loss doctrine to
the fraudulent concealment claims after recognizing the
willingness of Pennsylvania courts to restrict intentional
tort claims that overlap with contract claims. In
particular, the district court cited the “gist of the


action” doctrine 8  as evidence of the Pennsylvania courts'
penchant for dismissing fraud claims that simply restate
breach of contract claims. In the absence of any pertinent
Pennsylvania case law on the subject, the district court
aptly predicted that the Supreme Court of Pennsylvania
would apply the economic loss doctrine to intentional
fraud cases by drawing an analogy from Pennsylvania's
acceptance of the “gist of the action” doctrine. Such
a conclusion is congruent with our past recognition
that Pennsylvania state courts have exhibited a “lack of
hospitality to tort liability for purely economic loss.”
Aloe Coal Co. v. Clark Equip. Co., 816 F.2d 110, 119
(3d Cir.1987). See also Pub. Serv. Enter. Group, Inc., 722
F.Supp. at 193 (recognizing “that Pennsylvania law is
hostile to the recovery of economic losses in tort”).


[18]  Finally, even if we were torn between two competing
yet sensible interpretations of Pennsylvania law and
did not find the district court's deductive reasoning
to be persuasive, we should opt for the interpretation
that restricts liability, rather than expands it, until
the Supreme Court of Pennsylvania decides differently.
See City of Philadelphia v. Beretta U.S.A. Corp., 277
F.3d 415, 421 (3d Cir.2002); Home Valu, Inc. v. Pep
Boys, 213 F.3d 960, 965 (7th Cir.2000) (“Where, as
in this case, we are faced with two equally plausible
interpretations of state law, we generally choose the
narrower interpretation which restricts liability, rather
than a more expansive interpretation which creates
substantially more liability.” (internal quotation marks
omitted)). The economic loss doctrine is designed to
place a check on limitless liability for manufacturers and
establish clear boundaries between tort and contract law.
Carving out an exception for intentional fraud would
eliminate that *681  check on liability and blur the
boundaries between the two areas of law, thus exposing
manufacturers to substantially greater liability. In light
of these realities, we select the path that limits liability
by rejecting appellants' request for an intentional fraud
exception.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997121540&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_1236&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1236

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997121540&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_1236&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1236

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997121540&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_1236&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1236

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995184710&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_618&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_618

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995184710&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_618&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_618

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987044749&pubNum=350&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_350_119&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_119

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987044749&pubNum=350&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_350_119&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_119

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989138102&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_193&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_193

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989138102&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_193&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_193

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002052768&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_421&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_421

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002052768&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_421&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_421

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000361684&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_965&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_965

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000361684&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_965&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_965





Werwinski v. Ford Motor Co., 286 F.3d 661 (2002)


 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 14


Based on these reasons, we believe the district court
correctly applied the economic loss doctrine to appellants'
fraudulent concealment claims. Therefore, we will affirm
the district court's order with respect to appellants'
common law fraudulent concealment claims.


3. Statutory Fraud Claims
[19]  Appellants next argue that the district court erred in


applying the economic loss doctrine to their fraud claims
under the UTPCPL. Ford responds that the district court
was correct when it ruled that there “does not seem to
be an[y] reason for treating a common law fraudulent
concealment claim differently from a statutory claim
under a consumer protection statute.” Werwinski, 2000
WL 1201576, at *5 (citing Weather Shield Mfg., Inc. v.
PPG Indus., Inc., 1998 WL 469913, at *5 (W.D.Wis. June
11, 1998)).


Appellants attack the district court's conclusion by
attempting to distinguish the case on which the district
court relied. Appellants explain that the plaintiff in
Weather Shield was a business that would be barred from
bringing a claim under the Pennsylvania UTPCPL, which
only applies to products purchased for “personal, family
or household purposes.” Pa. Stat. Ann. tit. 73, § 201–
9.2(a). Appellants do not explain how this fact materially
diminishes the persuasiveness of Weather Shield on the
issue of whether statutory fraud claims should be treated
the same way as common law fraud claims under the
economic loss doctrine.


Notwithstanding appellants' attempt to distinguish the
case, Weather Shield provides persuasive authority
for applying the economic loss doctrine to statutory
misrepresentation claims. As the district court in Weather
Shield explicates, “exempting [statutory fraud] claims


from the effects of the economic loss doctrine would
virtually nullify the doctrine since [the statute] is broad
enough to encompass nearly every misrepresentation
claim in the commercial sales context, and claims
arising from product failure can readily be recast as
misrepresentation claims.” Weather Shield, 1998 WL
469913, at *6. Ford also offers in support of its position
Flagg Energy Development Corp. v. General Motors Corp.,
244 Conn. 126, 709 A.2d 1075, 1088 (1998), in which the
Connecticut Supreme Court held that the economic loss
rule barred plaintiffs' claims under the Connecticut Unfair
Trade Practices Act because the claims “depend[ed] upon
the allegations of fact that are identical to those asserted
in their [contract] claims.”


In light of the persuasive authority treating common law
and statutory fraud claims similarly under the economic
loss doctrine, and appellants' inability to proffer contrary
authority, we do not believe that the district court erred
in applying the doctrine to appellants' UTPCPL claims.
Inasmuch as the same policy justifications for applying
the doctrine to appellants' common law intentional fraud
claims support the doctrine's application to appellants'
UTPCPL claims, we will affirm the district court's order


with respect to these statutory claims. 9


*682  IV. CONCLUSION


For the foregoing reasons, we will affirm the orders
entered by the district court on April 11, 2000, and
December 12, 2000.


All Citations


286 F.3d 661


Footnotes
* The Honorable Myron H. Bright, Senior Judge of the United States Court of Appeals for the Eighth Circuit, sitting by


designation.


1 Jean Cook's 1991 Mercury Sable experienced transmission failure at 44,500 miles; Donna and Joseph Coffey's 1995
Ford Winstar experienced transmission problems at 50,000 miles; Joan McIlhenny's 1990 Ford Taurus had to have
its transmission overhauled at 73,159 miles; Daria Zaharchuk's 1993 Ford Taurus experienced transmission failure at
48,779 miles; and James Dunlap's 1995 Ford Winstar had to have its transmission overhauled at 65,000 miles. See Pls.'
Compl. ¶¶ 33–37 (App. 43a–45a).


2 Having concluded that the compensatory and punitive damages could exceed the amount-in-controversy threshold, the
court deemed it unnecessary to consider the value of the injunctive relief sought by appellants. See id.
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3 Consequently, the Werwinskis are not parties to this appeal, even though their names remain in the caption as a
procedural formality. See Br. of Appellants at 4 n. 2.


4 Appellants allege in their complaint that their claims exceed $50,000 in value, see Pls.' Compl. ¶ 42 (App. 46a), but
they insist that they included this allegation to avoid the case being referred to Pennsylvania's mandatory arbitration
program. See Br. of Appellants at 12. The district court considered this allegation to be a concession by appellants that
the amount in controversy was at least $50,000 and that they were seeking more than merely $2,000–$3,000 in repair
costs for each plaintiff. See Werwinski, 2000 WL 375260, at *3. Appellants explain that they reached the $50,000 figure
by aggregating their damages, which they assert is allowed to pass the state mandatory arbitration threshold but is not
permitted to pass the federal amount in controversy threshold. See Br. of Appellants at 12. The district court rejected
appellants' explanation, concluding for itself that the local rules governing the mandatory arbitration program do not permit
aggregation. See Werwinski, 2000 WL 375260, at *3. We need not resolve this issue, however, for even if the district
court was correct, appellants' alleged admission that the amount in controversy exceeded $50,000 would not in itself
satisfy the $75,000 threshold.


5 Appellants assert that the district court used the purchase price of the vehicles instead of the repair costs even after
acknowledging that the parties agreed the complaint sought reimbursement for the cost of transmission repair. See Br. of
Appellants at 13. Appellants misrepresent the district court's statement, however, for the court simply observed that “[t]he
parties seem to agree that the Complaint could be read as asking for the cost of repairing the damage[d] transmissions.”
Werwinski, 2000 WL 375260, at *2 (emphasis added). The district court went on to explain that Ford nevertheless argued
that additional costs pushed the amount above $75,000. See id. Despite the impression appellants are trying to leave
with this court through their characterization of the district court's ruling, the parties never agreed that the repair costs
(not the purchase price) were the appropriate starting point for assessing the amount in controversy.


6 These four cases are: Pavese v. General Motors Corp., No. Civ. A. 973688, 1998 WL 57761 (E.D.Pa. Feb.11, 1998);
Palan v. Ford Motor Co., Civ. A. No. 95–1445, 1995 WL 476240 (E.D.Pa. Aug.8, 1995); Voorhees v. General Motors
Corp., Civ. A. No. 90–295, 1990 WL 29650 (E.D.Pa. Mar.16, 1990); Adams v. General Motors Corp., Civ. A. No. 89–
7653, 1990 WL 19950 (E.D.Pa. Feb. 26, 1990).


7 Appellants are correct that one of the four opinions cited by the district court does not squarely support its holding. In
Voorhees v. General Motors Corp., Civ. A. No. 90–295, 1990 WL 29650, at *2 (E.D.Pa. Mar.16, 1990), the district court
first explained that the “actual damages for violation of the Lemon Law will be the total purchase price of the truck,” and
it then trebled the damages under the UTPCPL because a violation of the Lemon Law is also a violation of the UTPCPL.
Thus, by intertwining the Lemon Law and the UTPCPL in its analysis of the amount in controversy, the court skirted the
question of whether actual damages under the UTPCPL should be measured by the purchase price of the car.


8 As Phico Insurance Co. v. Presbyterian Medical Services Corp., 444 Pa.Super. 221, 663 A.2d 753, 757 (1995), articulated,
the “gist of the action” doctrine bars plaintiffs from bringing a tort claim that merely replicates a claim for breach of an
underlying contract. Appellants spend several pages of their opening brief challenging the district court's conclusion with
respect to the “gist of the action” doctrine. Appellants misinterpret the district court's opinion, however, as relying on the
“gist of the action” doctrine as an alternate basis for dismissing appellants' fraud claims. As Ford correctly points out, the
district “court merely cited that rule by analogy as an indication of the Pennsylvania Supreme Court's likely leanings if
presented with this issue in the context of the analogous economic loss doctrine.” Br. of Appellee at 28–29 n. 11.


9 In a footnote at the end of its decision, the district court concluded that the Pennsylvania two-year statute of limitations
barred the Coffeys' and Daria Zaharchuk's common law fraud claims. See Werwinski, 2000 WL 1201576, at *6 n. 5. The
court decided that appellants' claims arose when they began experiencing problems with their transmissions, explaining
that “a fraud claim arises when the plaintiff knew or should have known through the exercise of reasonable diligence of
the injury stemming from the alleged fraud.” Id. Accordingly, the court determined that the fraud claims of any plaintiffs
who experienced transmission problems before January 21, 1998 (two years before the filing of the complaint) were
time barred.


Appellants contend that the district court's ruling was erroneous because the discovery rule tolled the limitations period
until they learned that a latent defect was causing their transmission problems. Appellants insist that when their cars
failed, they did not know and had no reason to suspect that the transmission contained latent defects or that Ford knew
about the defects and fraudulently concealed them from Ford automobile owners. Consequently, they argue that the
statute of limitations did not begin to run on their fraudulent concealment claims until they discovered Ford's fraudulent
behavior. Having determined that the economic loss doctrine bars the fraudulent concealment claims, we need not
resolve this matter.
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Synopsis
Background: Contractor brought action against
homeowners for breach of contract. Homeowners
counterclaimed for breach of contract, negligence, fraud,
and violations of the Kansas Consumer Protection
Act (KCPA) and sought to add contractor's owner
and subcontractor as parties, claiming they were
alter egos of contractor. The Miami District Court,
Steve Montgomery, J., entered judgment in favor of
homeowners on their breach of contract and KCPA
claims.


Holdings: On cross-appeals, the Court of Appeals, Leben,
J., held that:


[1] owner of contractor was not the alter ego of contractor;


[2] homeowners' expectation damages stemming from
contractor's breach of cost-plus construction contract for
building of home was the amount that homeowners had
to pay to repair contractor's work;


[3] contractor's use of a subcontractor that contractor's
owner had a one-half interest in did not rise to the level of
unconscionable conduct under KCPA;


[4] trial court did not abuse its discretion in denying
attorney fee award to homeowners;


[5] economic-loss doctrine precluded homeowners' fraud-
in-the-inducement claim against contractor;


[6] statute of limitations on fraud claim against owner
of contractor began to run on the date that homeowners
discovered owner's alleged misrepresentations;


[7] contractor's failure to notify homeowners about cost
overruns was unconscionable under the KCPA; and


[8] trial court did not err in awarding homeowners both
breach of contract damages and a civil penalty under
KCPA.


Vacated in part, affirmed in part, and remanded.


**601  *618  Syllabus by the Court


1. As a general rule, legal theories not asserted at trial will
not be considered on appeal. No exception to that rule can
be applied here to allow the plaintiffs to assert an entirely
new theory of liability on appeal.


2. Generally, the owners of a corporation are not
personally liable for the corporation's debts. But the
corporate entity may be disregarded under either of two
theories: (1) when the corporation's owner has acted as
the alter ego of the corporation, using the corporation
merely as an instrumentality to conduct personal business,
or (2) upon a general showing that the interests of justice
require it. Under either theory, the decision to disregard a
corporate entity should be exercised cautiously.


3. Even under the interests-of-justice theory for
disregarding a corporate entity, there must be some
showing that it would be inequitable or unjust to uphold
the legal fiction of separate entities. Merely showing that
some kind of injustice occurred is not sufficient.


4. The basic goal in awarding contract damages is to put
the nonbreaching party in the position the party would
have been in had the breach never occurred, without
allowing that party a windfall.


5. Expectation damages for breach of contract are
generally determined by taking the difference in value
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between the performance contracted for and the
defective performance that was given. In a construction
contract, where the breaching contractor leaves a project
incomplete and the owner pays to have the project
completed by someone else, awarding the owner the cost
of completing construction is one way to protect the
owner's expectation interest. But the owner must make
reasonable efforts to avoid excessive costs in completing
the construction. In addition, the court must also reduce
the recovery by any cost avoided as a result of the breach.


*619  6. In a cost-plus construction contract, where
the contract does not contemplate a **602  fixed price,
the method of calculating damages—and thus returning
the nonbreaching party to its expected position—should
generally be based upon how many otherwise-avoidable
expenses the nonbreaching party incurred as a result of the
breach.


7. A party may commit an unconscionable act under
the Kansas Consumer Protection Act, K.S.A. 50–627,
in connection with a contract, but there must be some
element of deceptive bargaining conduct present as well as
unequal bargaining power to render the contract between
the parties unconscionable.


8. Whether to award attorney fees to a successful
plaintiff under the Kansas Consumer Protection Act is a
discretionary call to be made by the district court.


9. The economic-loss doctrine originated in products-
liability law, preventing purchasers from suing
in tort where the damages claimed were purely
economic—stemming from product-repair costs, product-
replacement costs, inadequate product value, or lost
products resulting from product defects. The doctrine has
since expanded to serve as a dividing line between contract
and the broader array of tort claims.


10. When the actual damages that could be recovered
under a tort claim are the same as those that could
be recovered for breach of contract, the economic-loss
doctrine prevents a party to a contract from bringing the
tort claim. This is so even when a party to a contract
claims damages based on a tort claim that another party
fraudulently induced the first party to enter into the
contract so long as the actual damages sought on the
tort claim are the same as would be available under the
contract claim.


11. The traditional hallmarks of unconscionability under
the Kansas Consumer Protection Act are deceptive
conduct coupled with an imbalance of power between the
parties. When a party is under a duty to disclose certain
information, the omission of that information rises to the
level of deception.


12. A successful plaintiff under the Kansas Consumer
Protection Act *620  may receive the civil penalties
provided by the Kansas Consumer Protection Act
in addition to actual damages recovered under other
common-law causes of action.


Attorneys and Law Firms


Mark D. Murphy and Jeffrey M. Cook, of The Murphy
Law Firm, L.L.C., of Overland Park, for appellants/cross-
appellees.


Mark V. Bodine, of Bennett, Bodine & Waters, P.A., of
Shawnee, for appellee/cross-appellant Louisburg Building
& Development Company, L.L.C.


Gary A. Schafersman and James L. MowBray, of
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Overland Park, for appellees Carson Group, Inc., and
Damon Williams.


Before MALONE, P.J., CAPLINGER and LEBEN, JJ.


Opinion


LEBEN, J.:


Louisburg Building & Development Company, L.L.C.
(“Louisburg Building”) began building a home for Troy
and Kris Albright that had several deficiencies. The
district court found Louisburg Building liable to the
Albrights based on breach of contract and violations
of the Kansas Consumer Protection Act (KCPA). The
court found that Louisburg Building failed to construct
the Albrights' home in a workmanlike manner and
that Louisburg Building committed KCPA violations by
failing to keep the Albrights informed about exceeding
the budget during construction. As a result of these
violations, the district court awarded breach-of-contract
damages and civil penalties under the KCPA, although
the district court did not agree with the Albrights' damage
calculation. The Albrights added two other parties to the
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lawsuit: Louisburg Building's owner, Damon Williams,
and a subcontractor in which Williams had an ownership
interest, Carson Group, Inc., d/b/a The Homeowner's
Helper (“Carson Group”). The Albrights attempted to
hold Williams and Carson Group liable for Louisburg
Building's debts on the basis that Williams and Carson
Group were the alter egos of Louisburg Building, but the
district court disagreed. The Albrights also asserted fraud-
in-the-inducement claims against  **603  Louisburg
Building and Williams, but the district court dismissed
those claims.


There are many issues on appeal, so we will provide a
brief summary here before discussing each issue in detail.
The Albrights *621  argue six issues, but we find only one
(listed third below) of merit: (1) we will not consider the
Albrights' argument that Williams should have liability in
his personal capacity under the KCPA because that theory
of liability was not raised before the district court; (2)
the district court was correct in finding that Williams was
not the alter ego of Louisburg Building as the Albrights
failed to show how Williams used Louisburg Building's
corporate entity to perpetrate a fraud; (3) the district court
erred in employing a measure of damages that did not
properly calculate expectation damages; (4) the district
court was correct in finding that Louisburg Building and
Williams did not violate the KCPA by using Carson
Group as a subcontractor since this use did not rise to the
level of unconscionability because there was no deceptive
element to the conduct; (5) the district court did not err
in refusing to award attorney fees under the KCPA as the
Albrights were unsuccessful on the majority of the KCPA
claims they asserted; and (6) the district court did not err in
dismissing the Albrights' fraud-in-the-inducement claims
based on the economic-loss doctrine because the damages
sought for this claim were purely economic and related
solely to the subject matter of the parties' contract.


Louisburg Building argues two issues on cross-appeal,
but neither has merit: (1) the district court did not err
in finding that Louisburg Building's failure to notify the
Albrights of budget problems was unconscionable as this
conduct involved both deception and an imbalance of
power between the parties; and (2) the district court did
not err in awarding the Albrights both breach-of-contract
damages and civil penalties under the KCPA because
the KCPA's election-of-remedies provision only requires
a choice between civil penalties and damages under the


KCPA, not damages awarded generally under other legal
claims.


FACTUAL AND PROCEDURAL BACKGROUND


The Albrights purchased land in Louisburg, Kansas, from
Damon Williams around 2002. The Albrights wanted to
build a new home on the land, and Williams, as operating
manager and 50% owner of Louisburg Building, offered to
build it for them. Before buying the land, the Albrights put
considerable thought into the *622  home they wanted
to build, accumulating pictures and other materials that
exemplified the “French Tuscany” style they desired. The
Albrights showed these pictures to Williams during the
negotiation process, discussing specific details as to the
quality of home they wanted, and Williams assured the
Albrights that he could deliver.


Williams referred the Albrights to George Holton, an
architect whom Williams had worked with several times
in the past. Based on the materials provided by the
Albrights, Holton designed a set of plans, and based
on those plans, Williams prepared a construction bid
for roughly $650,000. That price was too high for the
Albrights' $550,000 budget, so they directed Holton to
reduce the square footage of the plans but not to deviate
from the high-quality finish. The Albrights provided the
second plans to Williams, reiterating that the finish was
to remain high quality, and Williams came back with a
proposal to build the house for $545,668. The proposal
included the price estimates for various categories of work,
but it stated, “If additional work is required over and
above the estimated, quoted, bid or proposed work, an
EXTRA charge will be assessed.”


Louisburg Building began construction on the Albrights'
home in November 2003, several months before the
execution of a “cost plus fixed fee” construction contract
on January 6, 2004. The contract incorporated several
attachments, including the plans developed by Holton and
a bid sheet with the prices from Williams' proposal with
the word “estimates” above the price column. Under the
terms of the contract, Louisburg Building would pay for
the construction costs by drawing from a construction
loan secured by the Albrights, and the contract prohibited
the Albrights from personally drawing on the account.
The contract required that Louisburg **604  Building
“supervise, direct and coordinate the construction of the
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Residence ... substantially in accordance with the Plans,
in a good and workmanlike manner in accordance with
standard residential construction practices in the area.” In
exchange for these services, Louisburg Building would be
paid 15% of the total construction cost, which included
any costs incurred directly by the Albrights to pay for
items not included in the bid sheet.


*623  The construction's progress experienced several
hang-ups. The Albrights quickly grew wary of Louisburg
Building's ability to construct the home they desired
because of inactive periods and Williams' absence from
the construction site. Also, the framing process revealed
that Holton's architectural plans had significant defects
—access to the second floor was limited to a 2–foot
opening, which meant the roofline had to be reconfigured
—and these defects gave the Albrights concerns about
structural integrity. The Albrights' faith in Williams
was further shaken by his use of Carson Group as a
subcontractor, a company that Williams wholly owned.
Williams used Carson Group for various jobs throughout
the construction process without ever disclosing that he
owned the subcontractor. Moreover, Carson Group never
provided any estimate as to how much its work would
cost, engaging in open-ended hourly billing. At trial, the
Albrights' expert witness testified that Carson Group had
overbilled the Albrights for subpar work.


Roughly 10 months into the building process, after
noticing an abnormally high draw request for some deck
work, Troy Albright requested a meeting with Williams
to discuss budget and quality-of-work concerns. Albright
emphasized to Williams that, moving forward, he wanted
to know about any costs not specifically called for in the
budget. Shortly after this meeting, in September 2004,
Williams provided Albright with a budget update that
showed certain costs had already exceeded their initial
estimate. Albright testified that this was the first time
he learned that construction was over budget. Albright
then denied Louisburg Building's next two draw requests.
Williams provided Albright with another budget update in
October 2004; it showed the project to be $69,701.44 over
budget. At this point, Albright testified that he thought
the project was only 30 to 40% complete.


Because Albright felt that the concerns he raised in the
September meeting had not been addressed, Albright's
attorney sent a letter to Williams on October 28, 2004,
which notified Williams that he was in default of the


contract and that he would be given opportunity to
cure. Louisburg Building's lawyers sent a letter back to
Albright, claiming the Albrights were in default of the
contract, and the Albrights then terminated the contract.
The Albrights  *624  hired Taylor Aycock to finish the
construction on their home, which was not completed
until April 2005, at a total cost of $874,426.18.


Louisburg Building brought suit against the Albrights
for breach of contract and quantum meruit, which is
essentially a demand to be paid a fair amount for services
provided. Initially, the Albrights filed counterclaims
solely against Louisburg Building for breach of contract,
negligence, fraud, and violations of the KCPA. The
Albrights later filed a second amended counterclaim,
adding claims for fraud in the inducement against
Louisburg Building and Williams and claims for KCPA
violations against both Williams and Carson Group.
Since the statute of limitations was a concern for the
amended claims, the Albrights proceeded on the theory
that Williams and Carson Group were the alter egos of
Louisburg Building. The trial was bifurcated so that the
district court could first answer the alter-ego question
and then determine the parties' liability. The district
court determined that Williams and Carson Group were
not the alter egos of Louisburg Building and thus
dismissed the Albrights' claims against those two parties.
During the liability phase, the district court determined
that Louisburg Building breached its contract with the
Albrights and committed nine violations of the KCPA.
The court awarded the Albrights damages in the amount
of $33,306.54 for their breach-of-contract claims and
assessed $90,000 in civil penalties against Louisburg
Building for violations of the KCPA.


**605  The Albrights appeal the judgment of the
district court, and Louisburg Building cross-appeals.
More factual and procedural history is set out below as
needed to resolve particular issues.


ISSUES RAISED BY APPELLANTS
TROY AND KRIS ALBRIGHT


I. We Do Not Consider Whether Williams Violated the
KCPA in His Personal Capacity Because that Theory of
Liability Was Not Raised to the District Court.
On appeal, the Albrights seek to hold Williams personally
liable for the KCPA violations on the theory that a
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member of a limited-liability company is personally liable
for any of the company's KCPA violations. But the
Albrights concede that they never sought *625  judgment
against Williams on this basis in the district court. There,
the Albrights sought liability against Williams under a
traditional alter-ego theory: because Williams was the
alter ego of the company, its corporate existence should
be disregarded and Williams held personally liable for the
company's transgressions.


Before trial, Williams and Carson Group filed a motion
for summary judgment on the Albrights' KCPA claims,
arguing that the statute of limitations barred them. The
Albrights clarified that they were not suing Williams
and Carson Group in their individual capacities, but
only as the alter egos of Louisburg Building. Thus, the
Albrights' amended counterclaims adding Williams and
Carson Group should relate back to the initial filing of the
lawsuit against Louisburg Building. Even if the claims did
not relate back, the Albrights argued that their additional
KCPA claims were not barred under the 3–year statute
of limitations: the conduct that the Albrights alleged
constituted Williams and Carson Group's violations did
not occur until October 2004, and they filed their second
amended counterclaim on April 18, 2007.


The trial court denied Williams motion for summary
judgment on the grounds that if Williams or Carson
Group were found to be the same party as Louisburg
Building under the alter-ego theory, then the amended
KCPA claims would be timely. The court cautioned,
however, that the statute of limitations for claims against
Williams and Carson started running when the allegedly
unconscionable conduct occurred. It implied that there
may be a statute-of-limitations problem if the alter-ego
theory was unsuccessful. But at this point, the Albrights
had not alleged specific dates for the conduct they pled
was in violation of the KCPA, so the trial court could not
rule specifically as to what the consequences would be if
the alter-ego theory failed.


After summary judgment was denied, Williams and
Carson made a motion in limine asking the court to
prohibit the Albrights from presenting any evidence or
claiming any liability on the theory that either party
was individually liable under the KCPA. Williams and
Carson Group also requested a bifurcated trial, allowing
the court to hear the evidence on the alter-ego theory
first, so that if either party were found not to be the alter


ego of Louisburg Building, *626  they would not have
to participate in the second portion of the trial relating
to liability. The trial court granted both motions. As
the alter-ego portion of the trial began, the parties and
the district court displayed no doubt that the Albrights
were not asserting any claims against Williams or Carson
Group directly.


As the alter-ego trial progressed, much of the evidence
focused on Williams' alleged wrongs during the
construction process itself. Williams testified that he was
aware that certain changes requested by the Albrights
had affected the cost of the house, including architectural
changes and changes in the quality of windows. Williams
testified that he was aware of the Albrights' $550,000
budget but that he did not provide any written change
orders or suggest that the Albrights sign any change
orders; he did not recall whether he notified the Albrights
of the cost of any materials or if the Albrights ever
requested information about cost overruns. Further, Troy
Albright testified that the first time he received notice from
Williams that the construction was over budget was in
September 2004, roughly 10 months into the project.


**606  Both Williams' counsel and the trial court seemed
somewhat perplexed by this line of evidence, which
did not clearly relate to the alter-ego theory. Williams'
counsel objected early on to the relevance of this type
of information, and the trial court reiterated twice that
evidence of this nature was best left for the second portion
of trial, dealing with liability. At the conclusion of the
alter-ego trial, the court dismissed with prejudice the
Albrights' KCPA claims against Williams and Carson
Group because it found that neither was the alter ego of
Louisburg Building.


On appeal, the Albrights argue that the trial court erred in
dismissing their claims against Williams under the KCPA
solely on the finding that Williams was not the alter ego
of Louisburg Building. The Albrights argue that their
claims against Williams in his personal capacity are not
dependent on the alter-ego theory because the KCPA
should be interpreted to hold the members of a limited-
liability company liable for the company's violations.
Presumably, the Albrights are arguing that Williams
should be held liable for engaging in unconscionable acts
or practices in connection with a consumer transaction
under K.S.A. 50–627, as that was *627  the basis for
Louisburg Building's liability in the second phase of trial.
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Williams argues that the Albrights did not raise this
separate theory of liability at the trial level, so they are
prevented from raising it on appeal. Williams notes that
the Albrights conceded several times during trial that their
only theory of liability against Williams was the alter-
ego theory. Further, Williams argues that the alter-ego
theory was the only reason that the Albrights' claims
against Williams survived summary judgment, as any
KCPA claims against Williams were barred by the statute
of limitations.


In reply, the Albrights concede that they are raising
this theory of liability for the first time on appeal, but
they argue the applicability of two exceptions to the
general rule against considering new theories on appeal.
The Albrights further argue that, despite their failure to
assert this theory of liability at trial, Williams will not
be prejudiced by this court's decision to find him liable
based on facts admitted during the trial of the alter-ego
theory. And the Albrights posit that this separate theory of
liability would not have been barred by the KCPA's 3–year
statute of limitations because 3 years had not yet elapsed
since Williams' violations of the KCPA ended by the time
the Albrights added personal claims against Williams in
their second amended counterclaim.


[1]  At the outset, it must be noted that the Albrights,
in requesting review of the trial court's “dismissal,” have
slightly mischaracterized the nature of the question they
are calling upon this court to review. The district court
only dismissed the claim that Williams should be held
liable for Louisburg Building's violations of the KCPA
as Louisburg Building's alter ego. The Albrights are now
claiming Williams individually violated the KCPA—as
the Albrights concede, this claim was never before the
district court, and thus the district court could not have
dismissed it. Essentially, the Albrights are asking this
court to rule on a new theory of liability based upon facts
presented in the trial of a completely different theory of
liability.


[2]  As a general rule, legal theories not asserted at
trial will not be considered on appeal. In re Care &
Treatment of Miller, 289 Kan. 218, 224–25, 210 P.3d 625
(2009). Given the Albrights' consistent *628  adherence
to the alter-ego theory at trial and the parties' mutual
understanding that the Albrights were not asserting claims
against Williams in his personal capacity, there is no doubt


that the Albrights did not raise this theory of liability at
trial. But the Albrights are correct that there are several
exceptions to this general rule, including where the newly
asserted theory raises solely a question of law and is finally
determinative of the case, and where consideration of
the argument is necessary to serve the ends of justice or
prevent the denial of fundamental rights. Iron Horse Auto,
Inc. v. Lititz Mut. Ins., 283 Kan. 834, 845, 156 P.3d 1221
(2007). Thus, if we may consider this claim at all, we may
do so only if one of those exceptions applies.


We have found no civil case in which one of these
exceptions has been applied in the **607  context of
an attempt to raise an entirely new theory of liability
on appeal. The exceptions are usually considered in the
context of a newly raised argument or defense that merely
relates to a theory of liability asserted in the court below.
E.g., In re Estate of Broderick, 286 Kan. 1071, 1082, 191
P.3d 284, cert. denied 555 U.S. 1178, 129 S.Ct. 1320, 173
L.Ed.2d 597 (2009) (newly asserted defense to plaintiff's
motion for hearing by telephone); Iron Horse Auto, 283
Kan. at 845, 156 P.3d 1221 (newly asserted statutory
interpretation argument); Cole v. Mayans, 276 Kan.
866, 873, 80 P.3d 384 (2003) (newly asserted statutory
interpretation argument); Jarboe v. Board of Sedgwick
County Comm'rs, 262 Kan. 615, 622, 938 P.2d 1293 (1997)
(newly asserted defense to negligence claim); Pierce v.
Board of County Commissioners, 200 Kan. 74, 80–82,
434 P.2d 858 (1967) (recognizing the exceptions and then
applying them to the plaintiff's newly asserted theory that
defendants took plaintiff's property without due process
of law); Fleetwood Folding Trailers v. Coleman Co., 38
Kan.App.2d 30, 53, 161 P.3d 786 (2007) (newly asserted
defense to counterfeit claim). Additionally, it would seem
inappropriate to apply either of these exceptions and hold
a party liable on appeal under a claim that was never
tried in the district court, given every party's “elementary
and fundamental right to notice of the pendency of
an action and the opportunity to present its objections
in any proceeding that is to be accorded finality,” as
guaranteed by constitutional due-process protections.
*629  Landmark Nat'l Bank v. Kesler, 289 Kan. 528, 544,


216 P.3d 158 (2009).


[3]  Even if these exceptions may be applied when a
completely new theory is asserted for the first time on
appeal, neither fits our case. The Albrights argue the
question is purely legal and finally determinative of the
case. They contend that Williams admitted key factors
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in the first part of the trial that the trial court relied
on to find Louisburg Building liable in the second part
of the trial. This argument is incorrect for two reasons.
First, the Albrights' claim involves unresolved factual
questions relating to the statute of limitations for KCPA
violations. The KCPA has a 3–year statute of limitations,
which starts running with the occurrence of the alleged
conduct constituting the violation, not the discovery of
the violations. See Campbell v. Hubbard, 41 Kan.App.2d
1, 7–8, 201 P.3d 702, rev. denied 286 Kan. 1176 (2008);
K.S.A. 60–512. One could argue that the Albrights' new
claim is altogether barred by the statute of limitations: the
Albrights' appellate brief, which raised this claim for the
first time, was not filed until November 24, 2009, more
than 3 years after the latest possible KCPA violation that
Williams could have committed since Williams left the job
site in October 2004.


But an amendment adding new claims may relate back
to earlier pleadings when the claims arose out of the
same conduct, transaction, or occurrence set out in the
earlier pleading. K.S.A. 60–215(c)(2). Assuming that we
may characterize the Albrights' appellate brief as an
“amendment” to their pleadings—as the Albrights have
—it seems the newly asserted theory would relate back to
the Albrights' second amended counterclaim filed April
18, 2007. Yet, when a claimant amends its pleadings to
add new parties to a lawsuit, the claims against those
added parties do not relate back to earlier pleadings
asserted against a different party. Schmidt v. Nauman,
202 Kan. 131, 132–33, 446 P.2d 828 (1968). Therefore,
April 18, 2007, is as far back as the Albrights' new
claims could possibly relate because the Albrights' original
counterclaim, filed January 14, 2005, was brought against
a different party, Louisburg Building. Nor is there an
applicable exception to this relation-back rule, as the
Albrights did not make a mistake in party name or *630
identity; they are merely trying to bring additional KCPA
claims. See K.S.A. 60–215(c)(3).


Considering the nature of the Albrights' new claims
against the April 2007 filing date, the record does
not contain sufficient facts to determine whether the
Albrights' claims are timely. The Albrights now argue
that Williams should be found guilty of the same KCPA
violations that Louisburg Building was found guilty of
—the failure to inform the Albrights of cost overruns
in nine budget categories—because Williams admitted
to participating in these same failures during the alter-


ego trial. Williams began construction **608  on the
Albrights home in November 2003, and he left the jobsite
in October 2004. Since the filing date was April 18, 2007,
the claims would not be timely as to any of Williams'
failures to inform of cost overruns that occurred prior
to April 18, 2004—roughly halfway through Williams'
work on the job. The parties did not admit any evidence
during either phase of the trial that pinpointed exactly
when certain budget categories were first overrun, and
thus it is impossible for this court to determine whether the
Albrights' KCPA claims against Williams are barred by
the statute of limitations, as some or all of these overruns
could have occurred before April 18, 2004.


The second exception to the general rule is also
inapplicable. In support of it, the Albrights argue that
“[s]ince none of the facts that establish Louisburg
[Building]'s KCPA violations or Williams' participation
in those violations are legitimately disputed, it would be
unjust to deny the Albrights from asserting this theory on
appeal.” While these facts may not have been disputed, if
Williams had been aware that his personal liability was at
stake, he might have presented an entirely different case,
contradicting the evidence now relied on by the Albrights.
If anything, consideration of these claims for the first time
on appeal would create an injustice—not prevent one—
as it would allow the Albrights, having lulled Williams
to sleep at trial with their unflagging loyalty to the alter-
ego theory, to ambush Williams on appeal with claims
regarding his personal actions. In addition, considering
these claims would be unjust to the extent that we would
be deciding claims potentially barred by the statute of
limitations.


*631  The Albrights further argue that because their
theory is novel under Kansas law, a ruling from this
court would serve the interests of justice in providing
guidance to both the bench and bar. This argument
is also unpersuasive since the Albrights' claim against
Williams would not require consideration of a novel
legal theory: individuals who solicit or enforce consumer
transactions, regardless of whether they contract directly
with the consumer, are “suppliers” subject to the KCPA's
prohibition on unconscionable acts in connection with
consumer transactions. See K.S.A. 50–624(i), K.S.A. 50–
627(a); Alexander v. Certified Master Builders Corp., 268
Kan. 812, 825–26, 1 P.3d 899 (2000).
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Because the Albrights failed to raise this theory of liability
in the district court and there are no applicable exceptions
to the rule against considering newly raised issues, we do
not reach the merits of the Albrights' KCPA claims against
Williams' in his individual capacity.


II. The Trial Court Was Correct in Finding that Williams
Was Not the Alter Ego of Louisburg Building Because the
Albrights Failed to Present Evidence that Williams Used
Louisburg Building's Corporate Form to Perpetrate Fraud
or Injustice.
[4]  The Albrights sought liability against Williams on


the basis that he was the alter ego of the corporation,
Louisburg Building. The district court concluded that they
had failed to meet their burden of proof on this issue. (The
Albrights also sought to have Williams found to be the
alter ego of Carson Group, but they have not appealed the
district court's adverse decision on that point.)


[5]  Whether a corporation's owner is properly considered
the alter ego of his or her corporation is question of fact.
Emprise Bank v. Rumisek, 42 Kan.App.2d 498, 520, 215
P.3d 621 (2009), rev. denied 290 Kan. –––– (2010). The
district court here found that the Albrights had failed to
meet their burden of proof, which is a negative factual
finding. Upon review of such a finding in a case in
which the facts are tried to the district court, “the party
challenging the finding must prove arbitrary disregard of
undisputed evidence,” or “some extrinsic consideration
such as bias, passion, or *632  prejudice.” Hall v. Dillon
Companies, Inc., 286 Kan. 777, 781, 189 P.3d 508 (2008).


[6]  Generally, the owners of a corporation are not
personally liable for the corporation's debts. But the
corporate entity may be disregarded, and the owners may
be held liable for the corporation's debts. **609  Amoco
Chemicals Corporation v. Bach, 222 Kan. 589, 593, 567
P.2d 1337 (1977). The usual situation in which this rule
is applied is where a corporation's owner is found to
be the alter ego of the corporation—the individual uses
the corporation “merely as an instrumentality to conduct
his or her own personal business.” Emprise Bank, 42
Kan.App.2d 498, Syl. ¶ 14, 215 P.3d 621. The Kansas
Supreme Court recently stated the factors that should be
considered in making the alter-ego inquiry:


“ ‘(1) Undercapitalization of a one-man corporation,
(2) failure to observe corporate formalities, (3)
nonpayment of dividends, (4) siphoning of corporate


funds by the dominant stockholder, (5) nonfunctioning
of other officers or directors, (6) absence of corporate
records, (7) the use of the corporation as a facade
for operations of the dominant stockholder or
stockholders, and (8) the use of the corporate entity in
promoting injustice or fraud.’ ” State ex rel. Graeber v.
Marion County Landfill, Inc., 276 Kan. 328, 355, 76 P.3d
1000 (2003).


Not all of the factors must be present, and the presence
of any one factor could be enough to justify disregarding
the corporate entity. See State ex rel. Graeber, 276 Kan.
at 355, 76 P.3d 1000.


Williams defended against the Albrights' alter-ego theory
by presenting testimony from certified professional
accountant Mark Hauber, who prepared taxes and
annual reports for Louisburg Building from 2002 to
2005. Hauber had total access to Louisburg Building's
financial information, and he testified that Louisburg
Building had assets totaling $318,109 at the end of the
2003 and $334,051 at the end of 2004. Hauber testified
that, during those years, Williams shared ownership of
Louisburg Building on an equal basis with Dave Motley.
Hauber also filed federal-income-tax returns, Kansas
partnership-income-tax returns, and annual reports with
the Kansas Secretary of State on behalf of Louisburg
Building in the years 2003 and 2004. Hauber testified that
Louisburg Building's members were receiving payments
from Louisburg Building's profits, as is customary for
limited-liability companies. *633  Hauber said he saw
no evidence that Williams was siphoning any funds from
Louisburg Building for his own personal use. In sum,
Hauber testified that Louisburg Building maintained all
the normal formalities of a limited-liability company.


The Albrights did not try to rebut any of this testimony
but instead focused on the relationship between Carson
Group and Louisburg Building—they shared the same
office space, telephone system, computer network, and
occasionally one employee. Also, at the time of trial,
Williams had become the sole owner of Louisburg
Building and was also the sole owner of Carson Group.


At the conclusion of the alter-ego trial, the court
determined that the Albrights failed to meet their burden
of proving that Williams and Carson were the alter ego
of Louisburg Building as they did not show any of
the relevant factors: Louisburg Building was properly
capitalized; Louisburg Building maintained the proper
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corporate formalities; the Albrights failed to show that
Louisburg Building was not making customary payments
to its members for a limited-liability company; the
Albrights failed to show that Williams siphoned funds
out of Louisburg Building; the Albrights failed to show
that Louisburg Building had nonfunctioning officers or
directors; the Albrights failed to show that Louisburg
Building did not keep corporate records; the Albrights
failed to show that Williams used Louisburg Building as
a facade for his personal dealings; and most importantly,
the Albrights failed to show what fraud or injustice would
result from honoring the legal fiction that Louisburg
Building was an entity separate from Williams. Because
the Albrights failed to prove Williams or Carson Group
was the alter ego of Louisburg Building, the trial
court dismissed the Albrights' claims against both with
prejudice.


On appeal, the Albrights try to shift the basis of their
claim for Williams' personal liability. Rather than argue
that the trial court erred in failing to find Williams'
liable as the alter ego of Louisburg Building, they now
note that the “overriding consideration” in applying the
alter-ego analysis is “whether injustice or an inequitable
result would occur if the fiction of separate legal
entities was **610  upheld.” The Albrights posit that
such injustice and inequity exists in this case because
“Williams, individually and through his legal fictions
*634  of Louisburg Building and Carson [Group],” acting


together, overbilled the Albrights, performed substandard
work, took an excessive amount of time to build the
Albrights' home, and deprived the Albrights of “the
dream home that they had bargained for with Louisburg
Building.”


[7]  [8]  The Albrights are correct that there is a secondary
basis under individual liability that may be imposed:
A corporate entity may also be disregarded upon a
general showing that the interests of justice require it.
See Kilpatrick Bros., Inc. v. Poynter, 205 Kan. 787, Syl. ¶
4, 473 P.2d 33 (1970); Hill v. Kansas Dept. of Labor, 42
Kan.App.2d 215, 234, 210 P.3d 647 (2009), aff'd in part
and rev'd in part on other grounds (No. 99,726, filed April 1,
2011). This second, less-developed theory for disregarding
the corporate entity does not require a showing that the
corporation itself was used to perpetrate the injustice,
but there must at least be some injustice or inequity
that would result from maintaining the legal fiction of
separate entities. See Kilpatrick Bros., 205 Kan. 787, Syl.


¶ 4, 473 P.2d 33; Hill, 42 Kan.App.2d at 235–38, 210
P.3d 647. Under either theory, the decision to disregard
the corporate entity should be “exercised reluctantly and
cautiously.” Amoco Chemicals Corp., 222 Kan. 589, Syl. ¶
3, 567 P.2d 1337.


The arguments on appeal focus exclusively on fraud or
injustice and whether the corporation was used as a
facade. The evidence the Albrights rely on seems aimed at
whether Carson Group's corporate form—as opposed to
Louisburg Building's—was used to perpetrate some fraud
or injustice on the Albrights. Williams' failure to tell the
Albrights that he owned Carson Group and his alleged
use of Carson Group employees to run up the cost of
construction could suggest that either Louisburg Building
or Williams was using Carson Group as a facade. But even
if such use were present, it would not prove the claim the
Albrights made below, i.e., that Williams used Louisburg
Building as an alter ego.


Nor does it support a finding of personal liability against
Williams under the general interests-of-justice approach.
The Albrights have no judgment against Carson Group,
so disregarding Carson Group's corporate status to hold
Williams liable for the company's debts would gain
nothing for the Albrights. Moreover, *635  the Albrights
always knew that Williams was an owner or co-owner of
Louisburg Building. There simply is nothing in the way
the corporate form of Louisburg Building was used here
that caused an injustice to the Albrights. If there was any
misuse of any corporate form, it was Williams' use of
Carson Group as a subcontractor without revealing his
ownership in Carson Group; as we've already noted, even
if we disregard the Carson Group's corporate status, that
provides no benefit to the Albrights.


[9]  [10]  Even under the interests-of-justice theory, there
must be some showing that it would be inequitable or
unjust to uphold the legal fiction of separate entities.
Merely showing that some kind of injustice occurred is
not sufficient—to disregard the corporate entity under
this theory, it must be “necessary to achieve equity.”
Service Iron Foundry, Inc. v. M.A. Bell Co., 2 Kan.App.2d
662, 673, 588 P.2d 463 (1978) (citing Kilpatrick Bros.,
205 Kan. 787, 473 P.2d 33); see Hill, 42 Kan.App.2d
at 237–38, 210 P.3d 647. In other words, a fraud or
injustice committed by a corporation ordinarily will be
remedied by the penalties that the law assesses against
that corporation as a remedy. It is the corporation's
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inability or unwillingness to comply with those remedies
that prompts disregarding the corporate entity. See Naples
v. Keystone Bldg. and Dev. Corp., 295 Conn. 214, 237,
990 A.2d 326 (2010) (refusing to disregard the corporate
entity because the plaintiffs failed “to point to evidence
that declining to pierce the corporate veil would defeat
justice by leaving them without compensation for the
breach of the construction contract”); Advanced Constr.
Corp. v. Pilecki, 901 A.2d 189, 195 (Me.2006) (refusing to
pierce the corporate veil because “[t]here was no evidence
from which the jury could find that a verdict against
[the corporation] would be worth less than a verdict
against [its shareholder]”); cf.  **611  Kvassay v. Murray,
15 Kan.App.2d 426, 440, 808 P.2d 896, rev. denied 284
Kan. 996 (1991) (approving trial court decision to pierce
corporate veil when otherwise the plaintiff “would be
unable to collect damages to which he is entitled”); Agway,
Inc. v. Brooks, 173 Vt. 259, 790 A.2d 438, 442 (2001) (“We
will uphold a trial court decision to pierce the corporate
veil where it has done so, as in this case, to correct the
use of the corporate form to evade legitimate claims of
judgment creditors.”).


[11]  *636  The district court found that the Albrights
had failed to meet their burden of proof to hold Williams
personally liable. Substantial evidence supports that
finding with respect to the traditional alter-ego factor test.
And although the Albrights did not make the argument
to the trial court that they are making here regarding
the general interest-of-justice liability theory, the district
court addressed injustice when considering the traditional
alter-ego factor of whether the corporate entity had been
misused to perpetrate fraud or injustice: “The allegations
that the [Albrights] are making as far as fraud and injustice
as to both Damon Williams and Carson Group mostly
relate to the quality of work and the extent of the building
—billing for construction services provided, rather than
some sort of confusion between the entities....” Under
the negative-findings standard of review, we may reverse
the district court's factual finding on whether there's a
sufficient factual basis to disregard corporate entities only
if the district court has disregarded undisputed evidence
or acted based on passion or bias. That certainly is not the
case here.


III. The Trial Court Erred in Calculating the Damages
from Williams' Breach of Contract Because the Amount
Awarded Did Not Place the Albrights in the Position


They Would Have Been Had the Contract Been Fully
Performed.
[12]  The district court found that Louisburg Building


breached the construction contract in two respects.
First, Louisburg Building breached its obligation to
construct the residence in a “workmanlike manner”
by hiring Carson Group, whose shortcomings included
“[i]nadequate deck construction, defective installation
of windows, defective installation of doors, defective
installation of finished beams, and improper attempts to
install flooring.” The district court found that Louisburg
Building also breached its obligation to construct
the home in accordance with standard residential
construction practices in the area by “failing to create
written indicia of change orders which were impacting
the total cost of the project.” The court determined that
such standard practices required Louisburg Building to
“prepare a writing describing the change and indicating
any associated cost modification” prior to a *637  change
being implemented. Notably, the district court did not find
that Louisburg Building's failure to build the Albrights
home for the price estimated in the bid sheet was a
breach of contract. The court determined that “cost-
plus” construction contracts, by nature, anticipate change
orders that will affect the cost of the project.


The district court also found that the Albrights partially
breached the contract by using $30,000 from the
construction account to pay for items purchased in
Mexico and then failing to pay Louisburg Building $4,500
for the 15% cost-of-construction fee that was allocable to
those items.


The Albrights sought breach-of-contract damages for
$183,153.24. The Albrights calculated this figure by taking
the total cost of constructing their home, $874,426.18,
and then subtracting the price of their contract with
Louisburg Building, the cost of additional construction
not contemplated by their original contract, and the actual
costs that were not supported by the evidence presented
at trial.


The district court disagreed with the Albrights'
calculations and instead awarded damages in the amount
of $33,306.54. The district court reached this number
by adopting the Albrights' methodology but made three
adjustments to the calculation. First, because of the
district court's concern that architectural defects—rather
than Louisburg Building's breach—were responsible for
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some of the increased construction costs, it used $780,000
as a starting figure for its damages calculation, the amount
that the Albrights' expert witness testified it should **612
have cost to build the home the Albrights had originally
envisioned. Second, the trial court determined that cost
overruns in the “Steel I beams & Post & Set” and
“Lumber, Rough Framing Etc.” categories were due to
architectural defects as well and subtracted $20,920.15
from the Albrights' suggested calculation. Third, the trial
court subtracted another $34,500 for the Albrights' partial
breach in purchasing items in Mexico.


The Albrights argue that the trial court erred in making all
three adjustments to their suggested damages calculation.
First, the Albright's contend that, by adjusting downward
the starting figure for the calculations, the district court
failed to return the Albrights to the position they would
have been in had the contract been fully *638  performed.
Second, the Albrights argue that the district court erred by
allocating increased lumber and steel costs to architectural
defects because the record did not support such an
adjustment. Third, the Albrights argue it was error for
the district court to offset their damages by the $30,000
the Albrights took from the construction account. The
Albrights contend this was only a technical breach and
that the only resulting damage to Louisburg Building was
that it did not receive its $4,500 fee.


Louisburg Building replies that substantial evidence
supported the district court's findings of fact in relation to
damages and that this court should therefore uphold the
district court's findings.


The Albrights' challenges to the district court's first
and third adjustments—changing the starting figure
and awarding Louisburg Building off-setting damages
for the Albrights' breach—both implicate whether the
court correctly applied the proper measure of damages,
raising a question of law over which this court has
unlimited review. Burgess v. Shampooch Pet Industries,
Inc., 35 Kan.App.2d 458, 460–61, 131 P.3d 1248 (2006).
The Albrights' challenge to the district court's second
adjustment—allocating overruns in the steel and lumber
categories to architectural defects—implicates the district
court's factual findings, which we review to determine
whether substantial evidence supports them. See Source
Direct, Inc. v. Mantell, 19 Kan.App.2d 399, 408–11,
870 P.2d 686 (1994); see also New Dimensions Products,
Inc. v. Flambeau Corp., 17 Kan.App.2d 852, 857, 844


P.2d 768 (1993) (applying mixed standard of review
where appellant challenged both the method of computing
damages and the evidence supporting the trial court's
finding).


[13]  [14]  [15]  The basic goal in awarding contract
damages is to put the nonbreaching party in the position
the party would have been in had the breach never
occurred, without allowing that party a windfall. State
ex rel. Stovall v. Reliance Ins. Co., 278 Kan. 777,
789, 107 P.3d 1219 (2005). In other words, the district
court should seek to protect the nonbreaching party's
“expectation interest.” Lindemuth, Inc. v. Morgason,
2006 WL 768911, at *1 (Kan.App.2006) (unpublished
decision). The complaining party is burdened with
showing that breach and damage occurred, and the party
must *639  provide a reasonable basis for computing
that damage. State ex rel. Stovall, 278 Kan. at 789,
107 P.3d 1219. A party may not recover damages that
are not the proximate result of the breach or that are
“remote, contingent, or speculative in character. [Citation
omitted]” State ex rel. Stovall, 278 Kan. at 789, 107 P.3d
1219.


[16]  [17]  Expectation damages are usually determined
by taking the difference in value between the performance
contracted for and the defective performance that was
given. Restatement (Second) of Contracts § 347(a) (1979).
But in the context of a construction contract, where the
breaching contractor leaves a project incomplete and the
owner pays to have the project completed by someone else,
awarding the owner the cost of completing construction
is one way to protect the owner's expectation interest.
Restatement (Second) of Contracts § 348, comment c
(1979); see State ex rel. Stovall, 278 Kan. at 789–90, 107
P.3d 1219; English Village Properties, Inc. v. Boettcher &
Lieurance Constr. Co., 7 Kan.App.2d 307, 315, 640 P.2d
1282, rev. denied 231 Kan. 799 (1982). But the owner must
make reasonable efforts to avoid excessive costs, or “loss,”
in completing the construction. Restatement (Second)
of Contracts § 350(2) (1979). In calculating expectation
**613  damages, a court must also reduce the recovery by


any cost avoided as a result of the breach, which is often
represented by the portion of the contract price that the
owner did not have to pay the contractor as a result of the
contractor's leaving the project. See Restatement (Second)
of Contracts §§ 347(c), 348, illustration 2.
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The Albrights' first claim is that their own measure of
damages protects their expectation interest, while the
district court's measure with the adjusted starting figure
does not. Upon first glance, it seems that the basic premise
of the Albrights' formula will successfully determine
expectation damages in this context as it mirrors the
Restatement's approach. The Albrights' formula subtracts
the contract price that the Albrights expected to pay from
the total cost of construction, leaving only the unexpected
cost of completion; similarly, the Restatement's formula
subtracts the portion of the contract price that the
Albrights expected to pay, but avoided, from the cost
of finishing construction after Louisburg Building left
the project, again, leaving only the unexpected cost of
completion. *640  Indeed, the two formulas will always
produce the same number.


The question then becomes whether the Albrights'
expectation interest is better protected by using the
amount that the Albrights actually incurred to complete
the home or by using the amount that an expert witness
said that the Albrights should have incurred. Given
that parties may not recover damages not proximately
related to the breach, the district court's wariness that
some of the ultimate cost of completion was due to
architectural defects may have been a valid justification
for its adjustment. This is especially true considering the
burden of proof is on the party seeking damages. Yet, the
district court's adjustment was purely speculative: it is not
clear why the roughly $90,000 reduction in the starting
figure is at all indicative of how much added cost was
allocable to architectural defects.


But this court need not decide between these two starting
figures because the application of the formula to these
facts suffers from a much more basic problem: the
formula's ability to put the parties back in their expected
positions is dependent on the existence of a fixed-
price contract, and here, there was no fixed price. In a
case like this, where the district court found that cost-
plus contracts, by nature, anticipate cost overruns, this
formula breaks down. Because the cost of construction
is subject to change, the contract price can no longer be
used as a measuring stick for the parties' expectations as
the formula contemplates—the parties do not have an
expectation capable of protection, at least not with respect
to the ultimate cost of construction. To put it another
way, using this formula incorrectly assumes that any cost
greater than the original contract estimate is attributable


to Louisburg Building's breach. In fact, some of those
costs could be due to the reality that the high-quality
design of the Albrights' home could not be built for the
initially estimated price. This conclusion is furthered by
the expert testimony that the house contemplated by the
original contract should have cost $780,000, not $545,000.


At the heart of the Albrights' formula—and their
grievance with Louisburg Building—is their fundamental
misunderstanding that the contract guaranteed them their
dream home for the price estimated *641  in the bid
sheet that was attached to the contract. No doubt, this
underestimation was extreme and misleading but failing
to deliver on it was not a breach of the contract, at
least not according to the district court. The district
court found that the contract merely estimated the
price of construction, and the Albrights would have
the opportunity to either approve or disapprove costs
as they began exceeding budget. This arrangement was
a necessity considering the plans incorporated into the
contract contained no details as to the finish, fixtures, or
appliances that were to go into the house.


Of course, the Albrights were never given a chance
to approve or disapprove the costs that exceeded the
contract estimate, as Louisburg Building also breached
the contract by failing to submit change orders notifying
the Albrights of any cost overruns. But this second
breach should not make Louisburg Building responsible
for covering the difference between its estimate and the
**614  amount it actually cost to build the Albrights'


home in the situation here, in which the district court
found that this was a cost-plus contract. Given the nature
of this breach, it seems the Albrights are currently in the
same position they would have been had this particular
obligation been fully performed because even if the
Albrights knew in advance that construction costs were
exceeding the original estimate, this knowledge would
have done nothing to lower the ultimate, actual cost of
construction. In other words, the district court's formula
attempts to put the Albrights in a position that they never
would have found themselves in: if Louisburg Building
notified the Albrights of these cost overruns, the Albrights
either would have approved the costs, and paid more
money in an effort to stay true to their original wishes,
or they would have modified their desires and stayed
under budget. The district court's formula attempts to
provide the best of both worlds—the Albrights would be
in the anomalous position of having the home that they
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originally contracted for (or something close to it)—but
for a price that was never possible, nor guaranteed by
contract.


[18]  In this cost-plus scenario, where the contract does
not contemplate a fixed price, the proper method of
calculating damages—and returning the Albrights to
their expected position—should aim *642  to figure out
how many otherwise-avoidable expenses the Albrights
incurred as a result of Louisburg Building's breach.
The best way to reach this number is to pinpoint the
amount that the Albrights had to pay to repair or
redo Louisburg Building's work that the district court
found was not “workmanlike” and in breach of the
contract, or if the work was not redone, the amount
that this poor workmanship decreased the overall value
of the property. Calculations of this nature would be
in accord with the principle of expectation damages
espoused by Kansas courts, as well as the view taken by
the Restatement. Any calculation based on the overall
increase in the cost of construction fails to realize the
nature of Louisburg Building's breach and does not
respect the parties' expectation interests.


Similarly, the district court's adjustment regarding the
Albrights' breach failed to return the parties to their
rightful positions. Although the evidence supported
the finding that Troy Albright breached the contract
by withdrawing money from the construction account,
giving this money to Louisburg Building failed to place
Louisburg Building in the position it would have been but
for Albright's breach. Under the terms of the contract,
Louisburg Building did not have an unconditional right
to all of the money in the construction account; rather, it
was meant to compensate Louisburg Building for the cost
of construction. There was no evidence that Louisburg
Building was left uncompensated for some construction
cost as a result of Albright using this money to purchase
items in Mexico, so there is no reason that the court
should have awarded this money to Louisburg Building
as damages. In other words, even if Albright had not
committed this breach, Louisburg Building would not
have ended up with the $30,000.


The Albrights also challenged the district court's second
adjustment, based on its finding that architectural defects
were responsible for the cost overruns in the steel and
lumber categories. This factual finding was supported
by substantial evidence in the form of testimony from


multiple witnesses: Aycock, Troy Albright, and Williams
all expressed uncertainty as to whether lumber and
steel budget overruns were in fact caused by Louisburg
Building, not architectural defects. In light of the
preceding discussion, though, *643  determining the costs
allocable to architectural defects may not be helpful or
necessary to determining the costs allocable to Louisburg
Building's breach because the excess construction costs
were not necessarily due solely to these two variables.


Because the trial court's formula did not put the Albrights
in the position they would have been had the contract
been fully performed, we remand the case to the
district court for a recalculation of damages focusing
on the Albrights' unexpected costs incurred in repairing
or redoing Louisburg Building's defective work. See
Lindemuth, 2006 WL 768911, at *2–3 (remanding where
trial court did not apply the correct measure of damages).


**615  IV. The Trial Court's Findings that Louisburg
Building and Williams' Use of Carson Group Was Not
Unconscionable Under the KCPA Was Not in Error.
The Albrights argue that the trial court should have found
that both Louisburg Building and Williams violated the
KCPA simply by using Carson Group, a company solely
owned by Williams, as a subcontractor. We review the
district court's conclusion on unconscionability under the
KCPA with a hybrid standard of review. Theoretically,
we have unlimited review because it is a legal conclusion,
but our Supreme Court has clarified that our review
must be “tempered” by the notion that a finding of
unconscionability is best “ ‘left to the sound discretion
of the trial court to be determined under the peculiar
circumstances of each case.’ [Citation omitted.]” State
ex rel. Stovall v. DVM Enterprises, Inc., 275 Kan. 243,
249, 62 P.3d 653 (2003). This moderated review is
appropriate because “ ‘ “ ‘[w]ith a concept so nebulous
as “unconscionability” involved, it is necessary that a
certain amount of leeway be granted trial courts when
deciding the unconscionability of acts.’ ” ' [Citations
omitted.]” DVM Enterprises, 275 Kan. at 249, 62 P.3d
653. To the extent that resolving this claim requires this
court to construe the provisions of the KCPA, this court
also has unlimited review over questions of statutory
interpretation. Unruh v. Purina Mills, 289 Kan. 1185,
1193, 221 P.3d 1130 (2009).


[19]  The district court concluded that merely using the
Carson Group as a subcontractor while failing to disclose
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Williams' ownership of *644  Carson Group was not
unconscionable here. Under our standard of review, we
find that the district court's conclusion was within its
discretion.


The Albrights argue that the trial court erred by failing
to find that the amount Louisburg Building billed the
Albrights for Carson Group's work was unconscionable,
and thus in violation of the KCPA. The trial court
found that “Carson [Group] billed [Louisburg Building]
for work done on the Albrights' home on an hourly
basis, with no bids given for their work or restrictions
as to how long the work could take or at what cost.”
The trial court also determined that “Carson's employees
were inexperienced in the construction of new homes,
and one of the employees admitted to Troy Albright
that he had never performed this type of work before.
One of the billings from Carson included time for the
Carson supervisor to correct an employee on the project.”
The trial court found that these “practices resulted in
[Louisburg Building] billing the Albrights for cost over-
runs.” On appeal, the Albrights do not point to any
additional facts from the record that help prove any
claimed KCPA violations but instead contend that the
trial court's ruling contravened its own findings of fact.


The Albrights argue that these findings prove that
Louisburg Building violated the KCPA because
Louisburg Building hired Carson Group, which employed
incompetent workers who made many mistakes during
construction and overbilled for work, which in turn
allowed Louisburg Building to collect a greater 15% cost-
of-construction fee. The Albrights argue that Louisburg
Building's hiring of Carson Group was a conflict of
interest because Williams, a 50% member in Louisburg
Building, was also the sole owner of Carson Group.


Louisburg Building replies that the Albrights failed to
assert this theory of liability in the pretrial order and
therefore “failed to preserve this issue for trial,” thus
implying that the issue may not be considered on appeal.
The Albrights reply that the pretrial order specifically
alleges all of the facts necessary to form the KCPA
violations in question and that the order expressly reflects
that they characterized each of these allegations as
constituting KCPA violations.


*645  As a preliminary matter, a review of the pretrial
order reveals that the Albrights did indeed assert that


Louisburg Building's overbilling, misrepresentations, and
general incompetence were all violations of the KCPA.
Despite referencing Carson Group by name only once,
the conduct described in the pretrial order adequately
encompasses the more specific conduct now complained
of on appeal. Therefore, we reject Louisburg Building's
argument that this issue was not preserved for trial or for
appellate review.


**616  The KCPA prohibits suppliers from engaging
in unconscionable acts or practices in connection with
consumer transactions. K.S.A. 50–627. In making the
unconscionability determination, the statute directs the
district court to consider whether the supplier knew or had
reason to know of certain circumstances, including these:


“(1) The supplier took advantage of the inability of the
consumer reasonably to protect the consumer's interests
because of the consumer's physical infirmity, ignorance,
illiteracy, inability to understand the language of an
agreement or similar factor;


....


“(3) the consumer was unable to
receive a material benefit from the
subject of the transaction;


....


“(6) the supplier made a misleading statement of
opinion on which the consumer was likely to rely to the
consumer's detriment.” K.S.A. 50–627(b)(1), (3), (6).


These are the only statutory examples that might possibly
apply to Louisburg Building's use of Carson Group and
are the only ones relied on by the Albrights on appeal. But
the statutory list is not exclusive, so the Albrights' claims
should not stand or fall based solely on the presence or
absence of these statutory circumstances. See State ex rel.
Stovall v. ConfiMed.com, 272 Kan. 1313, Syl. ¶ 1, 38 P.3d
707 (2002).


In ConfiMed.com, the Kansas Supreme Court carefully
considered the question of unconscionability under the
KCPA. The court first turned to the 1973 legislative
comments to shed more light on the type of conduct that
the statutory examples sought to prohibit:


“ ‘Subsection (b)(1) includes such conduct as selling
an English-language encyclopedia set for personal use
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to a Spanish American bachelor laborer who does
*646  not read English, or using legal verbiage in


a manner which cannot be readily comprehended by
a low-income consumer who both reads and speaks
English.


....


“ ‘Subsection (b)(3) includes such
conduct as the sale of two expensive
vacuum cleaners to two poor
families whom the salesman knows,
or has reason to know, share the
same apartment and the same rug.


....


“ ‘Subsection (b)(6) applies to misleading subjective
expressions of opinion on which a supplier should
reasonably expect a consumer to rely to his detriment.
For example, a violation of this subsection would occur
if a prospective purchaser asked a supplier what the
useful life of a paint job was and the supplier, with
reason to know that repainting would be necessary
within two years, responded, “in my opinion the paint
will wear like iron.” ’ ” ConfiMed.com, 272 Kan. at
1318–19, 38 P.3d 707 (quoting K.S.A. 50–627, Kansas
Comment, 1973).


[20]  The comments also suggested that the KCPA's
prohibition on unconscionable conduct traditionally
applied to advertising techniques, contract terms,
debt collection practices, and limitations on implied
warranties. ConfiMed.com, 272 Kan. at 1320–21, 38
P.3d 707. The court recognized that the contract-terms
category may also include the situation where the contract
itself is valid, but subsequent deceptive conduct taints
the transaction as unconscionable. ConfiMed.com, 272
Kan. at 1321, 38 P.3d 707. But even with this expansive
view of the contract category, the court noted that
the general guidelines for determining unconscionability
remain in place: there must be “ ‘some element of deceptive
bargaining conduct present as well as unequal bargaining
power to render the contract between the parties
unconscionable.’ ” (Emphasis added.) ConfiMed.com, 272
Kan. at 1321, 38 P.3d 707. When the record does not
contain any evidence of “ ‘ “deceptive or oppressive
practices, overreaching, intentional misstatements, or
concealment of facts,” there is no claim under the
KCPA.’ [Citations omitted.]” ConfiMed.com, 272 Kan.


at 1323, 38 P.3d 707. In other words, transactions “that
merely appear unfair, or in retrospect are bad bargains, do
not necessarily state a claim under **617  the [KCPA.]”
ConfiMed.com, 272 Kan. 1313, Syl. ¶ 5, 38 P.3d 707.


In this case, Louisburg Building's use of Carson Group
as a subcontractor may have been unfair, but the district
court could still find that it did not rise to the level of
unconscionable conduct. First, Louisburg Building's use
of Carson does not seem to implicate *647  any of the
three statutory circumstances relied on by the Albrights.
Second, there does not seem to be any other deception
or imbalance of power that would suggest some kind
of unconscionable conduct not specifically set out in the
statute.


First, the Albrights argue that Louisburg Building took
advantage of the Albrights' inability to protect their own
interests because the Albrights had no way of knowing
that Carson Group's employees consisted of inexperienced
workers. In making this argument, the Albrights construe
subsection (b)(1) as necessarily applying to the situation
where the buyer is merely unfamiliar with the supplier's
services. To the contrary, the language of the statute and
the 1973 comments suggest that the primary application of
this provision is to a situation where the buyer is incapable
of comprehending contractual terms due to some
language barrier, mental incapacity, or the prevalence
of legal jargon. There was no barrier that prevented
the Albrights from looking into Louisburg Building
or Carson Group's track record with greater detail,
had they wished. One might characterize the Albrights'
argument as suggesting that their lack of familiarity with
the construction industry was so substantial that they
were incapable of determining whether Carson Group's
work was defective and that Louisburg Building took
advantage of that lack of familiarity. But requiring a
finding of unconscionability on this basis would likely
render all construction contracts unconscionable due to
this common disparity in knowledge. In any case, the
district court had substantial evidence before it that the
Albrights did not suffer from this lack of knowledge
as they had previously built a home, conducted years
of research on the home they desired, and were able
to successfully discern when Carson Group's work was
defective.


The Albrights also rely on subsection (b)(6), arguing
that, by hiring Carson Group and billing the Albrights
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for Carson Group's work, Louisburg Building was
“expressing” its opinion that Carson Group was qualified
to build the Albrights' home and that the Albrights would
rely on this “statement” to their detriment. There are two
problems with this argument. First, assuming that the act
of hiring and billing for Carson Group expressed anything
at all, it is not clear that it was even possible for the
Albrights to rely on *648  such an expression. Under the
contract, Louisburg Building had the sole power to choose
subcontractors—it was not as if the Albrights relied on
this “statement” to “approve” Carson Group. Also, prior
to the time of the hiring and billing, the Albrights were
already relying on Louisburg Building to choose capable
subcontractors—this was Louisburg Building's basic duty
under the contract. Turning again to the 1973 comments,
the Albrights' argument does not appear to implicate
the primary situation the legislature had in mind, where
the supplier makes an express, misleading statement of
opinion to the prospective consumer, meant to induce that
consumer into buying something.


Second, interpreting the KCPA so broadly as to prohibit
actions that have the potential to mislead by implication
could create an absurd result. In essence, the Albrights
would like to construe subsection (b)(6) as sweeping in
any supplier's request for payment under a contract on
the grounds that such a request implicitly represents that
the contract was (or is being) properly performed. Such
an interpretation would create a violation of the KCPA
for every payment request made by a party that was later
determined to be in breach of the contract. Statutes should
be construed to avoid such unreasonable results. Pieren–
Abbott v. Kansas Dept. of Revenue, 279 Kan. 83, 89, 106
P.3d 492 (2005).


The Albrights' argument under subsection (b)(3) is more
substantial. The Albrights argue that they were unable to
receive a material benefit from their construction contract
with Louisburg Building because Carson employees “were
incompetent and made **618  repeated and costly
mistakes throughout the construction.” In hindsight, it
appears that much of Carson's work had to be redone by
Taylor Aycock, the contractor that the Albrights hired to
finish their home. To that extent, the Albrights arguably
did not receive any material benefit from Louisburg
Building's use of Carson Group. One could argue that,
due to Carson Group's inexperience, Louisburg Building
“should have known” that Carson Group's work would
need to be redone and that the Albrights would not receive


any material benefit from the work done by Carson. See
K.S.A. 50–627(b).


*649  But inexperience does not necessarily equate to
inability, and there certainly isn't undisputed evidence
that Louisburg Building knew that Carson Group was
incapable of completing work that would provide a
material benefit to the Albrights. The district court found
no unconscionability, and it may well have concluded that
even though some work had to be redone, the Albrights
still received a material benefit from Carson Group work.


In addition, once again, the facts of the Albrights' case
are certainly substantially different from the primary
situation the legislature had in mind under subsection (b)
(3). As the 1973 comments demonstrate, the provision
seems aimed at the situation where it is factually
impossible for the buyer to derive any benefit from the
product or service, e.g., where a second vacuum will
not get the rug any cleaner than the first. See Dodson
v. U–Needa Self Storage, 32 Kan.App.2d 1213, 1218–
19, 96 P.3d 667 (2004) (applying subsection [b][3] to
a situation where the same storage unit was rented to
two different parties). This is not the situation where
Louisburg Building was sending Carson Group employees
to do work already completed by other subcontractors—
Carson was not the unneeded second vacuum.


The unconscionability inquiry does not end with these
specific statutory factors, which are not exclusive. The
Albrights have also suggested it was unconscionable
for Louisburg Building to allow Carson Group to bill
on an open-ended, hourly basis, ultimately increasing
Louisburg Building's total fee. The Albrights argue the
unconscionability of this scheme was furthered because
Louisburg Building's half owner, Williams, was also the
sole owner of Carson Group. But as the Kansas Supreme
Court has previously stated, there must be some evidence
of both deceptive behavior and unequal power between
the parties to prove a violation of the KCPA's prohibition
on unconscionable conduct. Relying only on the district
court's findings of fact, the Albrights have not pointed
to any evidence that suggests that Williams—acting on
behalf of Louisburg Building—actively concealed his
ownership in Carson Group or did not truthfully answer
the Albrights when they asked Williams about who
owned Carson. In fact, the record suggests that Williams
regularly referred to Carson Group employees as “his
men” in front  *650  of the Albrights and that he admitted
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that he owned Carson Group when the Albrights finally
asked.


[21]  Although Louisburg Building did not offer up
that it would be using a subcontractor wholly owned
by Williams, Kansas caselaw generally suggests that one
must be under a duty to disclose a fact before the mere
omission of that fact can rise to the level of deception.
See Williamson v. Amrani, 283 Kan. 227, 246, 152 P.3d 60
(2007) (interpreting the KCPA's prohibition on deceptive
acts under KSA 50–626), superseded by statute on other
grounds as noted in Kelly v. VinZant, 287 Kan. 509,
521, 197 P.3d 803 (2008). Such a duty is present when
the relationship between the parties, the customs in the
trade, or any other objective circumstances lead one
party to reasonably expect disclosure of the omitted facts.
Williamson, 283 Kan. at 246, 152 P.3d 60. In this case, the
Albrights' expert witness suggested that it was customary
in the construction industry for a builder to disclose the
use of a wholly owned subsidiary as a subcontractor.
The district court's findings of fact, however, made no
mention of this industry custom, and the Albrights have
not challenged those findings with respect to this issue.
In any case, Louisburg Building was not the owner of
Carson, Williams was, and he owned only one-half of
Louisburg Building when Carson Group began its work.


**619  To be sure, Louisburg Building and the Albrights
were not on equal footing with respect to the decision to
use Carson: the contract gave Louisburg Building the sole
power to choose subcontractors. But whether Louisburg
Building could have used this position of power in an
unconscionable manner is purely hypothetical because
the Albrights never asked Louisburg Building to quit
using Carson Group before the Albrights terminated the
contract with Louisburg Building altogether.


Unconscionable behavior generally requires both
deceptive conduct as well as unequal bargaining power
amongst the parties. ConfiMed.com, 272 Kan. at 1321, 38
P.3d 707. The district court may well have found neither
element was met with regard to the unconscionability
claim. This is just the sort of case in which our
Supreme Court admonishes to leave the determination of
unconscionability to the district court, which has heard
the evidence and carefully weighed *651  all of it under
the legal standards for determining unconscionability. We
find no error in the district court's discretionary call in
this case. None of the circumstances set out in K.S.A.


50–627(b) is specifically found on our facts, and Carson
Group was not a wholly owned subsidiary of Louisburg
Building.


V. The Trial Court Did Not Abuse Its Discretion in
Denying the Albrights' Request for Attorney Fees under
the KCPA.
Given their successful KCPA claims, the Albrights
requested attorney fees, which may be awarded in KCPA
cases. See K.S.A. 50–634(e). The trial court denied this
request for three reasons: (1) Kansas Rule of Professional
Conduct 1.5 (Kan.Ct. R. Annot.458) suggested that the
award of fees was not justified in this case; (2) the
Albrights pursued multiple theories of recovery, some of
which do not permit the award of attorney fees; and (3)
the Albrights asserted 127 KCPA violations but were only
successful on 9 of them, so Louisburg Building prevailed
in the vast majority of KCPA issues raised.


[22]  The Albrights argue that the trial court erred by not
awarding them attorney fees, and they seek an award of
all of their fees, not just a portion. They contend that all
of their claims were so interrelated that their prosecution
required proof of essentially the same facts; thus, all
fees incurred on all claims should be awarded. Despite
Louisburg Building's successful defense of 118 out of 127
KCPA claims, the Albrights argue that 9 violations is a
“substantial number” and that they only needed to prevail
on 1 violation to merit a fee award. Louisburg Building
replies that the district court's decision to deny fees was
not an abuse of discretion because the award of attorney
fees is permissive, not mandatory, under the KCPA.


[23]  [24]  We review the district court's refusal to
award attorney fees under the KCPA under an abuse
of discretion standard, so we may reverse only if no
reasonable person would agree with the district court.
Dodson, 32 Kan.App.2d at 1220, 96 P.3d 667. The KCPA
explicitly makes the award discretionary; it states that
a court “may award” reasonable attorney fees to the
prevailing consumer where (1) “a supplier has committed
an act or practice that violates this act,” *652  and
(2) the “action under this section has been terminated
by a judgment, or settled.” (Emphasis added.) K.S.A.
50–634 (e)(1)–(2). Nothing in the statute provides any
further guidance as to when an award of attorney fees is
appropriate. Given the word “may,” the statute suggests
that the district court has absolute discretion in deciding
whether to award fees, so long as the other statutory
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prerequisites are satisfied. This court has previously
adopted this interpretation of the statute, stating that
the award of attorney fees under the KCPA “is purely
discretionary with the trial court.” Bell v. Kent–Brown
Chevrolet Co., 1 Kan.App.2d 131, 135, 561 P.2d 907
(1977), superseded by statute on other grounds as noted
in Porras v. Bell, 18 Kan.App.2d 569, 570, 857 P.2d 676
(1993).


Whatever the outer boundaries of this discretion may
be, the district court did not abuse it here. Our cases
provide little guidance on whether there are some cases
in which a fee award must be made. When a fee award
is made, our court has looked to the factors set out in
Kansas Rule of Professional Conduct 1.5(a) to determine
the reasonable amount of the award. See DeSpiegelaere
**620  v. Killion, 24 Kan.App.2d 542, 550, 947 P.2d


1039 (1997). The factors include, among others, “the
amount involved and the results obtained.” Kansas Rule
of Professional Conduct 1.5(a)(4) (2010 Kan. Ct. R.
Annot. 458). Generally, these factors do not seem geared
toward the threshold decision of whether to award any
fees at all, but in at least one case, this court has examined
the results obtained in upholding a district court's refusal
to award fees. See Dodson, 32 Kan.App.2d at 1221, 96
P.3d 667 (holding that a successful claimant under the
KCPA was not entitled to attorney fees where the claimant
had failed on all other claims). Given that the Albrights
only succeeded on 9 of 127 KCPA claims, a reasonable
person could find that Louisburg Building prevailed on
the vast majority of claims, and thus the Albrights were
not deserving of a fee award.


[25]  The Albrights argue, however, that even a single
violation of the KCPA merits a fee award. In one sense,
their argument carries weight because “any violation of
the KCPA by a supplier constitutes grounds for attorney
fees.” Unruh v. Purina Mills, 289 Kan. 1185, 1201, 221
P.3d 1130 (2009). But the idea that one violation may
constitute grounds for a fee award does not equate to the
idea *653  that such fees must be awarded. The Albrights
are essentially arguing that the statute mandates an award
of attorney fees for any single violation and that the
district court abused its discretion in failing to follow this
mandate. If the legislature had intended this result, it could
have simply used the word “shall” or “must” rather than
“may.” See K.S.A. 50–634(e). Although the KCPA directs
courts to construe its terms liberally to protect consumers,
this does not override the legislature's deliberate choice


of the word “may.” This seems especially true in light of
the existence of other Kansas statutes where the award of
attorney fees is nondiscretionary. See Johnson v. Westhoff
Sand Co., 281 Kan. 930, 939–40, 135 P.3d 1127 (2006)
(interpreting a statute that used the word “shall” and
holding the award of fees to be mandatory).


[26]  We must note that the district court may have made
one legal error in its analysis of the fee-award issue. The
district court's journal entry of judgment was not explicit
on whether the court considered the potential that the
Albrights' KCPA claims were inseparable from their other
claims. In such a case, an award of fees may cover the
entire amount of fees incurred even though some claims
were lost if the claims were so intertwined as to essentially
be inseparable. DeSpiegelaere, 24 Kan.App.2d 542, Syl.
& 2, 947 P.2d 1039. The district court's journal entry
noted that “the Albrights pursued recovery by multiple
theories, some of which do not permit the recovery of
fees.” That's true but potentially misleading. Some of the
theories pursued (like breach of contract) do not provide
for a recovery of attorney fees. But if a breach-of-contract
claim is inseparable from a KCPA claim and the party
wins its KCPA claim, the district court could award the
fees incurred in presenting both claims. It's not altogether
clear whether the district court understood this point, and
it is an abuse of discretion if the district court's decision
was made based on a misinterpretation of the law. See
State v. Moore, 287 Kan. 121, 135, 194 P.3d 18 (2008).


But the existence of multiple theories was only one reason
that the district court denied fees, and the district court
could have denied fees solely based on the Albrights' lack
of success on the majority of their KCPA claims. In sum,
our record does not clearly demonstrate that the district
court misinterpreted the law regarding *654  when fees
may be recovered where multiple legal theories are at issue,
and even if the district court was in error on that point,
it had a valid and independent basis for its discretionary
decision to deny the fee-award request. The award of fees
in a KCPA case is discretionary, and we find no abuse of
discretion in the decision made here.


VI. The District Court Properly Granted Judgment on the
Albrights' Fraud–in–the–Inducement Claims Against Both
Louisburg and Williams.
The Albrights brought fraud-in-the-inducement actions
against both Louisburg Building and Williams. Louisburg
Building and Williams moved to dismiss the claims,
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arguing that the 2–year statute of limitations **621
barred the claim against Williams and that the economic-
loss doctrine barred both claims. The district court
granted the motion as to both parties. Although
the district court did not explain its reasoning, the
district court's previous journal entry—dismissing an
earlier fraudulent misrepresentation claim—suggests that
the district court dismissed the fraud-in-the-inducement
claims based on the economic-loss doctrine. The Albrights
foreshadowed their fraud-in-the-inducement argument in
attempting to save their original fraud claim, but the court
dismissed their claim based on the economic-loss doctrine.


On appeal, the Albrights argue that the district court erred
in dismissing their claims against Louisburg Building and
Williams because the economic-loss doctrine does not
apply to claims for fraud in the inducement. According
to the Albrights, their claim for fraud in the inducement
“focuses on the deception utilized by Williams and
Louisburg Building to con the Albrights into allowing
Louisburg Building to build their house,” and the “actual
damages suffered by the Albrights in this regard are the
hundreds of thousands in additional costs to construct
their house.”


[27]  [28]  [29]  Although the district court branded its
decision to terminate the Albrights' claims a “dismissal,”
its action is more appropriately characterized as a
judgment on the pleadings. The district court did not find
that the Albrights had failed to state a claim. It instead
found that, based on the pleadings, the Albrights were
not entitled *655  to relief on their claims as a matter
of law. See K.S.A. 60–212(c). When the district court
has acted under the guise of a motion to dismiss, but
has in fact done something else, we adjust our standard
of review accordingly. See Dodge City Implement, Inc.
v. Board of Barber County Comm'rs, 288 Kan. 619, 624,
205 P.3d 1265 (2009) (motion to dismiss that was treated
as motion for summary judgment received summary
judgment standard of review). We exercise unlimited
review in determining whether the district court properly
granted a motion for judgment on the pleadings. Koss
Construction v. Caterpillar, Inc., 25 Kan.App.2d 200, 201,
960 P.2d 255, rev. denied 265 Kan. 885 (1998). Judgment
on the pleadings should be granted when, based on the
admitted facts, the plaintiff has no cause of action. 25
Kan.App.2d at 200–01, 960 P.2d 255.


A. The District Court Correctly Granted Judgment to
Louisburg on the Albrights' Fraud–in–the–Inducement
Claim Based on the Economic–Loss Doctrine.


[30]  [31]  The district court correctly relied on the
economic-loss doctrine to grant Louisburg judgment
on the pleadings, because the Albrights' fraud-in-the-
inducement claim merely duplicates their claim for breach
of contract. The economic-loss doctrine prohibits the
assertion of such duplicative claims to prevent the
unnecessary complexity that would result from allowing
every breach of contract to give rise to a tort. A review of
the economic-loss doctrine's history and purposes makes
this conclusion evident.


[32]  The economic-loss doctrine originated in
products-liability law, preventing purchasers from
suing in tort where the damages claimed were
purely economic—stemming from product-repair costs,
product-replacement costs, inadequate product value,
or lost profits resulting from product defects. Robinson
Helicopter Co., Inc. v. Dana Corp., 34 Cal.4th 979, 988, 22
Cal.Rptr.3d 352, 102 P.3d 268 (2004). To recover in tort,
the product purchaser with merely disappointed economic
expectations had to demonstrate some “harm above
and beyond a broken contractual promise.” Robinson
Helicopter, 34 Cal.4th at 988, 22 Cal.Rptr.3d 352,
102 P.3d 268. The doctrine initially aimed to prevent
contract law from dissolving into tort law by drawing
a distinction between commercial transactions, where
contract *656  law protects economic expectations, and
consumer transactions, where tort law remedies physical
injuries to individual consumers. Robinson Helicopter, 34
Cal.4th at 988, 22 Cal.Rptr.3d 352, 102 P.3d 268; See
Prendiville v. Contemporary Homes, Inc., 32 Kan.App.2d
435, 438–45, 83 P.3d 1257, rev. denied 278 Kan. 847 (2004).


**622  The doctrine has since expanded to serve as the
dividing line between contract and the broader array of
tort claims, including claims for negligence and strict
liability. Giles v. General Motors Acceptance Corp., 494
F.3d 865, 874–75 (9th Cir.2007). Three policies seem to
be driving the expansion of the doctrine: (1) protecting
parties' expectations with respect to their bargained-for
limited liability; (2) encouraging the buyer to insure
against the risk of economic loss; and (3) preventing
“unnecessary complexity” resulting from the assertion
of tort claims that merely duplicate breach-of-contract
claims. All–Tech Telecom, Inc. v. Amway Corp., 174
F.3d 862, 865–66 (7th Cir.1999); see also Giles, 494



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001553&cite=KSSTS60-212&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018673610&pubNum=0004645&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018673610&pubNum=0004645&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018673610&pubNum=0004645&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998120400&pubNum=661&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998120400&pubNum=661&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998120400&pubNum=661&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998120400&pubNum=0000661&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998120400&pubNum=0000661&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005828692&pubNum=0004645&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005828692&pubNum=0004645&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005828692&pubNum=0004645&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005828692&pubNum=4645&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005828692&pubNum=4645&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005828692&pubNum=4645&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005828692&pubNum=4645&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005828692&pubNum=4645&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004127788&pubNum=4645&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004127788&pubNum=4645&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012897575&pubNum=0000506&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&fi=co_pp_sp_506_874&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_874

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012897575&pubNum=0000506&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&fi=co_pp_sp_506_874&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_874

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999095892&pubNum=0000506&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&fi=co_pp_sp_506_865&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_865

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999095892&pubNum=0000506&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&fi=co_pp_sp_506_865&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_865

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012897575&pubNum=0000506&originatingDoc=If5bccf3f61ed11e089b3e4fa6356f33d&refType=RP&fi=co_pp_sp_506_876&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_876





Louisburg Bldg. & Development Co., L.L.C. v. Albright, 45 Kan.App.2d 618 (2011)


252 P.3d 597


 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 20


F.3d at 876–77 (collecting cases applying the third
policy). This court has recognized similar policies in
its own applications of the economic-loss doctrine. See
Prendiville, 32 Kan.App.2d at 444, 83 P.3d 1257. This
court has also held that these policies remain applicable
when the purchaser is an individual consumer, as opposed
to a sophisticated commercial purchaser. Jordan v. Case
Corp., 26 Kan.App.2d 742, 744, 993 P.2d 650 (1999), rev.
denied 269 Kan. 933 (2000).


In the context of claims for fraud in the inducement,
the economic-loss doctrine has produced exceptional
inconsistency. On one hand, a majority of states have held
that the economic-loss doctrine never applies to fraud-
in-the-inducement claims. See Anzivino, The Fraud in the
Inducement Exception to the Economic Loss Doctrine, 90
Marq. L.Rev. 921, 931–32 & nn. 66–67 (2007) (listing
the states). These states seem motivated by two concerns.
First, when one party lies about its intention to perform
the contract, this party has not bargained fairly, and its
contractual expectation of limited liability is not worthy of
protection. E.g., Robinson Helicopter, 34 Cal.4th at 990–
92, 22 Cal.Rptr.3d 352, 102 P.3d 268. In other words,
the aggrieved party's recovery should not be limited by
contract terms that were not fairly bargained for. As
one scholar put it, the economic-loss doctrine should
not allow parties to accomplish what they have *657
traditionally not been able to do by contract: limit their
liability for fraud. See Anzivino, 90 Marq. L.Rev. at
940–41. Second, the majority approach recognizes that
fraudulent behavior is socially undesirable, and thus it is
appropriate to punish and deter such conduct with the
imposition of tort remedies. E.g., Robinson Helicopter,
34 Cal.4th at 992, 22 Cal.Rptr.3d 352, 102 P.3d 268;
cf. Formosa Plastics v. Presidio Engineers, 960 S.W.2d
41, 46–47 (Tex.1998) (allowing fraud-in-the-inducement
claim in contract scenario, mentioning the existence of
exemplary damages in distinguishing between contract
and tort remedies); Abi–Najm v. Concord Condominium,
LLC, 280 Va. 350, 362–64, 699 S.E.2d 483 (2010) (same).


On the other hand, a minority of states have applied
the economic-loss doctrine to fraud-in-the-inducement
claims that merely attempt to recover damages resulting
from unfulfilled contractual promises. See e.g., Hotels
of Key Largo, Inc. v. RHI Hotels, 694 So.2d 74, 78
(Fla.Dist.App.1997); Huron Tool v. Precision Consulting
Servs., 209 Mich.App. 365, 370–74, 532 N.W.2d 541
(1995); Wickenhauser v. Lehtinen, 302 Wis.2d 41, 734


N.W.2d 855, 868–69 (2007); see also Anzivino, 90 Marq.
L.Rev. 921, 933 n. 74 (listing other states likely to
adopt the minority approach). Carving out this group
of cases makes sense because when a party is merely
suing to recover the benefit of its contractual bargain,
there is no inherent unfairness in limiting that party to
a breach-of-contract claim. See Werwinski v. Ford Motor
Co., 286 F.3d 661, 679–680 (3d Cir.2002) (siding with
the minority approach, concluding that it was unclear
“why contract remedies are inadequate to provide redress
when the alleged misrepresentation relates to the quality
or characteristics of the goods sold”). But the minority
approach recognizes that the economic-loss doctrine
should not apply to all fraud-in-the-inducement claims:
when the fraudulent inducement concerns a matter that
was not later embodied in the contract terms, a breach of
contract suit offers no redress to the aggrieved party, and
thus courts must resort to tort law as the only means of
offering relief. See Kaloti Enterprises v. Kellogg Sales Co.,
283 Wis.2d 555, 699 N.W.2d 205, 220 (2005); Werwinski,
286 F.3d at 677–78 (providing examples of when this
might happen).


**623  [33]  *658  The minority's approach is logical.
The majority's concern that a party's recovery might be
limited by fraudulently induced contract terms does not
come into play where the complaining party is asking for
the same relief that would be granted under a contract
action. See Great Florida Bank v. Countrywide Home
Loans, Inc., 2010 WL 4024892, at *4 (S.D.Fla.2010)
(discussing the split in authority, noting that the minority
approach offers “substantial practical appeal, particularly
where the actual damages resulting from the alleged
misrepresentations are purely economic and identical to
those suffered on account of the contractual breach”).
Applying the economic-loss doctrine to prohibit these
duplicative tort claims serves the economic-loss doctrine's
purpose of preventing unnecessary complexity in the law,
as there is a real risk that allowing such claims would
turn every breach of contract into a tort. See Multifamily
Captive Gr. v. Assurance Risk Managers, 629 F.Supp.2d
1135, 1146 (E.D.Cal.2009); Werwinski, 286 F.3d at 678.
The Kansas Supreme Court has previously recognized the
importance of this policy, warning against the “danger”
of allowing claims that attempt to turn every breach of
contract into a tort. See Gerhardt v. Harris, 261 Kan. 1007,
1021, 934 P.2d 976 (1997). Maintaining this distinction
also seems consistent with the Restatement of Torts,
which suggests that fraud-in-the-inducement claims will
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usually be an alternative means of recovering breach of
contract damages when the contract is unenforceable.
Restatement (Second) of Torts § 530, comment c (1976).


In this case, the Albrights' fraud-in-the-inducement claim
against Louisburg Building merely duplicates their claim
for breach of contract. The Albrights alleged that they
were induced to enter the contract by Louisburg's
fraudulent misrepresentations relating to their ability
to build the house properly and for a certain price
and that these misrepresentations damaged them in the
form of “hundreds of thousands in additional costs
to construct their house.” In other words, Louisburg
Building's fraud deprived the Albrights of the benefit of
their contractual bargain. The Albrights have not argued
that the terms of their contract have unfairly limited
them from recovering some form of damage—they are
simply trying to enforce contract terms through a fraud
claim. Given that *659  the alleged fraud did not cause
any damage that the Albrights cannot recover through a
breach of contract claim, one might be inclined to take the
minority approach, and use the economic-loss doctrine to
prohibit the Albrights' claim.


We have yet to address, however, the majority's
second concern, regarding punishment and deterrence
of fraudulent conduct. Even if a party's injuries are
sufficiently redressed by a breach of contract claim, it
is not clear why that party should not also be able to
recover punitive damages (recoverable in fraud cases)
in order to punish the fraud and deter the other party
from committing fraud in the future. Courts adopting the
minority approach have not addressed this specific point.
But in discussing the economic-loss doctrine's application
to intentional fraud, Judge Richard Posner has suggested
that imposing punitive damages is not the most efficient
method of dealing with fraudulent conduct: “It is true
that, in principle, the cheapest way to prevent fraud is
to punish the fraudfeasor; but in practice, owing to the
ever-present possibility of legal error, the really cheapest
way in some cases may be to place a burden of taking
precautions on the potential victim.” All–Tech Telecom,
174 F.3d at 866. Judge Posner qualified his statements,
however, noting that if the economic-loss doctrine was
stretched too far in barring tort claims, the resulting
purchaser-beware policy would carry its own inefficiencies
because “prospective parties to contracts will be able to
obtain legal protection against fraud only by insisting that
the other party to the contract reduce all representations


to writing, and so there will be additional contractual
negotiations, contracts will be longer, and, in short,
transaction costs will be higher.” All–Tech Telecom, 174
F.3d at 867.


Beyond identifying these competing concerns, Judge
Posner did not offer any firm guidance in striking a
balance between them because he was able to dispose
of the case before his court on other grounds. All–Tech
Telecom, 174 F.3d at 867. But his comments nevertheless
bear relevance to the group of **624  cases the minority
approach has attempted to carve out. Judge Posner's
comments imply that, where one party has successfully
protected itself by including the other party's fraudulent
representations in the written contract, the fraud has been
prevented from causing any *660  additional damage
beyond a breach of contract. In this situation, there is no
need to deter the tortfeasor through punishment because
the “victim” is protected by his or her breach of contract
claim.


The Kansas Supreme Court has previously taken a
similar viewpoint with respect to imposing punitive
damages, stating that the “exception to the rule of
unavailability of punitive damages in breach of contract
actions is recognized when some independent tort or
wrong results in additional injury which justifies the
assessment of punitive damages by way of punishment
of the wrongdoer.” Guarantee Abstract & Title Co. v.
Interstate Fire and Cas. Co., 232 Kan. 76, 78, 652 P.2d
665 (1982). (Emphasis added.) But this case is in tension
with a later precedent, Equitable Life Leasing Corp. v.
Abbick, 243 Kan. 513, 516, 757 P.2d 304 (1988), where
the Kansas Supreme Court held that punitive damages
were available for a fraudulent-inducement claim despite
the fact that no actual damages were awarded for the
fraud because such damages would have been duplicative
of the plaintiff's breach-of-contract damages. One year
later, in Heller v. Martin, this court reaffirmed the idea
that punitive damages are not recoverable in the breach-
of-contract scenario unless an independent tort causes
additional injury, yet this court also hinted that if the claim
had been for fraudulent inducement, punitive damages
may have been available. 14 Kan.App.2d 48, 54–55, 782
P.2d 1241 (1989).


Based on Guarantee Abstract, Heller, and Judge Posner's
analysis, we see no persuasive reason to impose punitive
damages against a defendant who has failed to fulfill
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a contractual bargain when a claimed fraud has not
caused any additional injury beyond the breach-of-
contract damages. We see no reason to treat a fraudulent
inducement that does not cause additional damage any
differently. We do not consider Equitable Life controlling
here: our Supreme Court didn't consider the economic-
loss doctrine in that case. We conclude that the district
court properly applied the economic-loss doctrine to
preclude the Albrights' fraud-in-the-inducement claim,
which sought only to turn a standard breach-of-contract
claim into a tort claim.


*661  B. The Albrights' Fraud–in–the–Inducement
Claim Against Williams Is Barred by the Statute of
Limitations.


[34]  [35]  [36]  The Albrights also asserted a fraud-
in-the-inducement claim against Williams, but this claim
is barred by the statute of limitations. Common-law-
fraud claims have a 2–year statute of limitations, running
from the discovery of the fraud. K.S.A. 60–513(a). The
key facts now asserted by the Albrights in support of
their fraud-in-the-inducement claim—that Williams, on
behalf of Louisburg Building, made misrepresentations to
the Albrights—was alleged in support of the Albrights'
original fraud claims. This shows that, at the latest,
the Albrights had knowledge of their fraud-in-the-
inducement claim against Williams on January 14, 2005,
when they filed their original counterclaim. The Albrights
did not add Williams to the lawsuit until they filed
their second amended counterclaim on April 18, 2007,
more than 2 years later. Even if arising out of the
same transaction, amendments adding new parties do not
relate back to earlier pleadings against different parties.
Schmidt v. Nauman, 202 Kan. 131, 132–33, 446 P.2d
828 (1968). The Albrights' fraud-in-the-inducement claim
against Williams is barred by the statute of limitations.


ISSUES RAISED BY CROSS–
APPELLANT LOUISBURG BUILDING


VII. The Trial Court Did Not Err in Finding that
Louisburg Building's Failure to Notify the Albrights About
Cost Overruns Was Unconscionable Under the KCPA.
The trial court found that Louisburg Building's failure
to document change orders resulting in cost overruns
was “unconscionable pursuant to K.S.A. 50–627 of the
KCPA.” Specifically, the court found that Louisburg


Building was aware of the Albrights' budget **625
concerns and that Louisburg Building, as general
contractor, was “in the superior position of knowing
when the Albrights' choices of fixtures and other items
exceeded the costs associated with the original plans.”
Since construction proceeded from January to September
2004 without any written indication of cost overruns
that were occurring, the court found Louisburg Building's
conduct to be unconscionable. The trial court determined
that *662  Louisburg Building committed nine violations,
finding that Louisburg Building had failed to inform the
Albrights of substantial cost overruns in nine different
budget categories.


Louisburg Building does not challenge the district court's
findings of fact with regard to this issue, but it argues
that, as a legal matter, the conclusion that the construction
contract was unconscionable was prohibited by the court's
own finding that attorneys represented both parties'
interests during the contract's negotiation. Louisburg
Building contends that the district court abused its
discretion by imposing upon Louisburg Building an
industry standard regarding change orders that was
contrary to the “clear and unambiguous terms of the
contract.” Louisburg Building argues that section 10 of
the contract—regarding change orders requested by the
Albrights—did not require Louisburg Building to advise
the Albrights of the financial consequences of change
orders. Rather, the contract merely required Louisburg
Building to keep full and detailed records and to make
those records available to the Albrights. Louisburg
Building argues it fulfilled this contractual duty because
it provided detailed records to the Albrights' construction
lender, and the Albrights received the records at each
draw request. Louisburg Building adds that the trial court
did not make any findings of fact that could qualify
as unconscionable under either the KCPA's statutory
examples or any Kansas appellate opinions discussing the
KCPA.


[37]  As a preliminary matter, it seems that part of
Louisburg Building's argument on appeal regarding this
issue focuses on whether the district court erred in
interpreting the contract and finding Louisburg Building
in breach of that contract. Given Louisburg Building's
argument heading (“The Trial Court Erred in Finding
the Contract Was Unconscionable ....”) and the fact
that most of Louisburg Building's argument focuses on
unconscionability, we conclude that Louisburg Building
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did not intend to raise these contract issues independently.
Issues that are raised only incidentally and not fully
argued in appellate briefs are deemed abandoned, and
thus the issues of contractual interpretation and breach
will not be addressed here. See Cooke v. Gillespie, 285 Kan.
748, 758, 176 P.3d 144 (2008).


[38]  *663  As we have previously explained in greater
detail, the determination of unconscionable conduct
under the KCPA is a question of law over which this
court theoretically has unlimited review, but in which the
decision is often best left to the sound discretion of the
district court because of the difficulty of describing an
absolute boundary to the concept of unconscionability.
State ex rel. Stovall v. DVM Enterprises, Inc., 275 Kan.
243, 249, 62 P.3d 653 (2003).


The district court's unconscionability finding was based
on Louisburg Building's behavior in failing to notify the
Albrights of cost overruns, not the terms of the contract
itself. Therefore, Louisburg Building's argument relating
to negotiation by counsel is irrelevant. Moreover, as the
Albrights note, the district court did not find, nor did the
evidence support a finding, that the Albrights ever made
a change-order request. Thus, the district court's finding
of unconscionability did not contravene the terms of the
contract regarding change orders.


[39]  [40]  Louisburg Building is right when it suggests
that its conduct does not fit neatly within the
circumstances explicitly set out in the statute. Nor does
it fit exactly with a previously published appellate case.
But the examples in this statute are just that—examples.
Even if Louisburg Building's conduct does not perfectly
align with the statutory examples, it seems to fall squarely
within the traditional hallmarks of unconscionability:
deceptive conduct coupled with an imbalance of power
between the parties. When a party is under a duty
to disclose certain information, the omission of that
information rises to **626  the level of deception.
Williamson v. Amrani, 283 Kan. 227, 246, 152 P.3d 60
(2007) (interpreting the KCPA's prohibition on deceptive
acts under K.S.A. 50–626). The duty to disclose can
arise from the relationship between the parties, trade
customs, or any objective circumstances that lead one
party to reasonably expect disclosure of the omitted facts.
Williamson, 283 Kan. at 246, 152 P.3d 60. In contrast to
the situation where Louisburg Building failed to notify
the Albrights that it was using Carson Group, here, the


court found industry custom required Louisburg Building
to notify the Albrights when costs were exceeding budget.
Therefore, Louisburg Building's failure rises to the level of
deception for purposes of determining unconscionability.


*664  Turning to the second characteristic of
unconscionability, there was an imbalance of power
between the parties with regard to the budget issue. As
the district court noted, Louisburg Building was in the
best position to determine when costs were exceeding
budget—the Albrights really had no way of monitoring
Louisburg Building to ensure that their budget was not
being exhausted as Louisburg Building was in charge of
hiring and supervising all of the subcontractors. It is true
that Louisburg Building was required to submit itemized
statements to receive draw requests from the construction
account, and the Albrights could have accessed these
statements and crunched the numbers to make at least
an educated guess about whether the budget was holding
as projected. But these draw requests were made less
than once a month, and the Albrights really did not have
the same access to budget information that Louisburg
Building did.


Because Louisburg Building's conduct exhibited elements
of both deceptive conduct and abuse of the imbalance of
power between the parties, the district court did not err in
finding this conduct unconscionable under the KCPA.


VIII. The Trial Court Did Not Err by Awarding the
Albrights Both Damages and Civil Penalties Because
Damages Were Not Awarded Pursuant to the KCPA.
[41]  The district court found that Louisburg Building


committed nine KCPA violations and awarded the
Albrights $90,000 in civil penalties. The court did not
award compensatory damages for these KCPA violations
as the Albrights had already received compensatory
damages for their breach-of-contract claim.


Louisburg Building argues that the district court erred by
awarding the Albrights both contract damages and a civil
penalty under the KCPA because, according to K.S.A.
50–634(b), a complainant under the KCPA must choose
between damages or a civil penalty, whichever is greater.
Essentially, Louisburg Building argues that the KCPA
prohibits the award of both damages and penalties for
the same culpable conduct, even if that conduct justifies
damages under a theory of liability wholly independent
from the KCPA. We *665  have unlimited review over
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this question of statutory interpretation. Unruh, 289 Kan.
at 1193, 221 P.3d 1130.


In this case, the KCPA limits the consumer's recovery
under the statute to a choice between damages and civil
penalties: “A consumer who is aggrieved by a violation
of this act may recover, but not in a class action,
damages or a civil penalty as provided in subsection (a)
of K.S.A. 50–636 and amendments thereto, whichever is
greater.” K.S.A. 50–634(b). The KCPA also states that the
act should be construed liberally “to protect consumers
from suppliers who commit deceptive and unconscionable
practices.” K.S.A. 50–623(b). And another provision of
the KCPA provides: “Nothing in this act shall in any way
limit or affect the rights or remedies which are otherwise
available to a consumer ... under this or any other law
statutory or otherwise.” K.S.A. 50–646.


[42]  Construing these three provisions in harmony, it
seems unlikely that the legislature intended the KCPA to
limit the recovery of damages under common-law theories
of liability. A more sound interpretation is that the KCPA
creates a statutory action for damages that is independent
of any common-law claims, and the plaintiff consumer
must choose between a civil penalty and damages under
the KCPA, not a civil penalty and **627  damages
generally. Indeed, as the Albrights point out, the Kansas
Supreme Court has specifically stated that a plaintiff's
common-law recovery is unaffected by the KCPA: “[T]he


legislature, in a 1985 amendment, clearly provided that a
plaintiff who decides to proceed under the KCPA does
not forfeit any other common-law rights.” Equitable Life
Leasing Corp., 243 Kan. at 515, 757 P.2d 304 (citing
K.S.A. 1987 Supp. 50–646). We should construe the
provisions of a statute so that they are “ ‘consistent,
harmonious and sensible.’ ” Southwestern Bell Tel. Co.
v. Beachner Constr. Co., 289 Kan. 1262, 1270, 221 P.3d
588 (2009). In our view, construing the KCPA's damage-
election provision to require that a KCPA plaintiff must
forego damages under all common-law actions if he or
she is to proceed under the KCPA would negate the
liberal-construction provision in K.S.A. 50–623(b) and
the provision in K.S.A. 50–646 that the KCPA does not
affect remedies otherwise available.


*666  Therefore, the district court did not err in awarding
the Albrights both breach of contract damages and a civil
penalty under the KCPA.


For the reasons set out in this opinion, the district court's
award of damages for breach of contract is vacated and
the case is remanded for determination of the correct
amount of damages. In all other respects, the judgment of
the district court is affirmed.


All Citations


45 Kan.App.2d 618, 252 P.3d 597


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Restatement (Second) of Contracts § 266 (1981)


Restatement of the Law - Contracts  | March 2018 Update
Restatement (Second) of Contracts
Chapter 11. Impracticability of Performance and Frustration of Purpose


§ 266 Existing Impracticability or Frustration


Comment:
Reporter's Note
Case Citations - by Jurisdiction


 (1) Where, at the time a contract is made, a party's performance under it is impracticable without his fault because of
a fact of which he has no reason to know and the non-existence of which is a basic assumption on which the contract is
made, no duty to render that performance arises, unless the language or circumstances indicate the contrary.


 (2) Where, at the time a contract is made, a party's principal purpose is substantially frustrated without his fault by a
fact of which he has no reason to know and the non-existence of which is a basic assumption on which the contract is
made, no duty of that party to render performance arises, unless the language or circumstances indicate the contrary.


Comment:


a. Relation to other rules. A party's performance may be as easily affected by impracticability existing at the time the
contract was made, because of some fact of which he was ignorant, as by supervening impracticability. Indeed, it is
sometimes difficult to characterize a situation as involving either existing or changed circumstances, as, for example,
where a judicial decision is handed down after the time that the contract was made giving an unanticipated interpretation
to a statute enacted before that time. Cf. Illustration 3. The rules stated in this Section for cases of existing impracticability
and frustration therefore parallel those for supervening impracticability and frustration (§§ 261, 265). The rules stated in
§§ 262- 64 for determining when the non-occurrence of an event is a basic assumption on which a contract is made for
the purpose of § 261 apply by analogy in determining when the non-existence of a fact is such a basic assumption for the
purpose of this Section. There are two respects in which the rules stated in this Section differ from those applicable to
supervening impracticability and frustration. First, under the rules stated in this Section, the affected party must have had
no reason to know at the time the contract was made of the facts on which he later relies. Second, the effect of these rules
is to prevent a duty from arising in the first place rather than to discharge a duty that has already arisen. Where a party
has partly performed before discovery of the impracticability or frustration, he may claim relief including restitution
under the rules stated in §§ 240 and 370- 77. See Illustration 5 and § 272(1). In many of the cases that come under this
Section, relief based on the rules relating to mistake stated in Chapter 6 will also be appropriate. See Introductory Note
to Chapter 6. In that event, the party entitled to relief may, of course, choose the ground on which he will rely. In other
cases that come under the rules stated in this Section, the rules on agreements unenforceable on grounds of public policy
stated in Chapter 8 will also apply. To the extent that the latter bar relief for reasons based on public policy, they are
controlling.


 Illustrations:
 1. A contracts to sell a specified machine to B for $10,000. At the time the contract is made, the machine has


been destroyed by fire without A's fault but A has no reason to know this. Under the rule stated in Subsection
(1) no duty arose under which A is to deliver the machine, and A is not liable to B for breach of contract. Cf.
Illustration 7 to this Section and Illustration 5 to § 263.
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 2. A and B make a contract under which A is to sell B a house. B, an experienced real estate dealer, insists on
the inclusion of a provision under which A is to procure a permit for its conversion into a two family dwelling.
Two days earlier, a local zoning ordinance was enacted prohibiting such a conversion, but A has no reason
to know this. A is unable to procure the permit. Under the rule stated in Subsection (1), no duty arose under
which A is to procure the permit, and A is not liable to B for breach of contract. See § 264.


 3. A, in public bidding, is awarded a contract to build a hospital for the State. A makes a subcontract with B for
the installation of glass. Before B begins performance, a court declares the contract between A and the State to
be invalid because of departures, of which A had no reason to know, from administrative procedure required
for public bidding. A notifies B that he will be unable to perform his contract with B. Under the rule stated in
Subsection (1), no duty arose under which A is to perform his contract with B, and A is not liable to B for breach
of contract. See § 264. Cf. Illustration 3 to § 264. B may have a claim against A under the rule stated in § 272(1).


 4. A, an engineering firm, contracts with B to lay water mains under a river. After diligent effort, A is unable to
do the work, although other, more experienced firms could do it. Performance is not impracticable. A is under
a duty to lay the mains, and A is liable to B for breach of contract. See Comment e to § 261.


 5. A, an owner of land, and B, a builder, make a contract under which B is to take from A's land, at a stated
rate per cubic yard, all the gravel and earth necessary for the construction of a bridge, an amount estimated to
be 114,000 cubic yards. Much of the gravel and earth is below water level and cannot be removed by ordinary
means, so that removal would require the use of special equipment at ten times the usual cost per cubic yard, but
B has no reason to know this. After removing 50,000 yards, B discovers that this is the case for the remaining
gravel and earth, and refuses to take or pay for it. Under the rule stated in Subsection (1), no duty arose under
which B is to take or pay for the gravel, and B is not liable to A for breach of contract. A may have a claim
against B under the rule stated in § 272(1).


 6. A contracts to sell land to B for B's use as a health resort and milk farm. Two days earlier, a local zoning
ordinance was enacted forbidding its use for this purpose, but B has no reason to know this. On discovery of
the ordinance, B refuses to take or pay for the land. Under the rule stated in Subsection (2), no duty arose
under which B is to take or pay for the land, and B is not liable to A for breach of contract.


b. Contrary indication. As under the rules stated in §§ 261 and 265, the language or circumstances may indicate that a
party has assumed a greater obligation than that imposed on him under this Section. It is somewhat more usual for
a party to undertake such an obligation with respect to existing facts than it is with respect to supervening events. A
common and important instance occurs when a seller warrants specific goods against defects (Illustration 7). Whether a
party has assumed such an obligation is a particularly troublesome question where the parties make a contract calling
for technological development under a mistaken assumption that such development either is feasible under the existing
state of the art or will become feasible as a result of a technological breakthrough (Illustrations 9 and 10). In such a
case the court will determine whether the obligor took the risk that development might not be practicable by looking at
such factors as the history of the negotiations, the relative expertise and bargaining power of the parties, their respective
roles with regard to plans and specifications, the nature of the performances and the state of technology in the industry.
If the obligee has undertaken an obligation as to the accuracy and sufficiency of the plans and specifications, then the
consequences of their inaccuracy or insufficiency are governed by the rules stated in Chapter 10, Performance and Non-
Performance.


 Illustrations:
 7. A contracts to sell a specified machine to B for $10,000, warranting its merchantability. At the time the


contract is made, the machine is not merchantable because of an uncurable defect not due to the fault of A, but
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A has no reason to know this. Because of A's warranty, he is under a duty to deliver a merchantable machine
in spite of the impracticability of doing so, and A is liable to B for breach of contract.


 8. A contracts with B to build a house on B's land according to plans furnished by A. Because of subsoil
conditions, of which A has no reason to know, this cannot be done unless the land is drained at great expense.
After the house is partly completed, it collapses because of these conditions, and A refuses to continue the
work. The court may determine from all the circumstances, including the fact that A furnished the plans, that
A is under a duty to build the house in spite of the impracticability of doing so, and that A is liable to B for
breach of contract. Compare Illustration 4 to § 263.


 9. A contracts with B to develop, manufacture, and deliver a light weight electronic device according to A's own
specifications by means of what both A and B understand will be a revolutionary technological breakthrough.
No breakthrough occurs, and A is unable to deliver the device because it is not possible for any manufacturer,
under the state of the art, to keep the weight within the contract specifications. The court may determine from
all the circumstances, including the facts that A furnished the specifications and that the parties understand
that A will achieve a breakthrough, that A is under a duty to deliver the device in spite of the impracticability
of doing so, and that A is liable to B for breach of contract.


 10. A contracts with B to manufacture and deliver a light weight electronic device according to specifications
furnished by B's engineers. It is not possible for any manufacturer to keep the weight within the contract
specifications, but A has no reason to know this. A does not deliver the device. The court may determine from
all the circumstances, including the fact that B furnished the specifications, that A is under no duty to deliver
the device because of the impracticability of doing so and that A is not liable to B for breach of contract.


Reporter's Note


Subsection (1) is based on former § 456. Subsection (2) makes it clear that a similar rule applies to frustration of purpose.
See former § 288. See 6 Corbin, Contracts § 1326 (1962); 18 Williston, Contracts § 1933 (3d ed.1978).


Comment a. Illustration 1 is based on Uniform Commercial Code § 2-613; see Illustration 1 to former § 456; Kraznowiecki,
Sale of Non-Existent Goods: A Problem in the Theory of Contracts, 34 N.D. Law. 358 (1959). Illustration 2 is based on
Partridge v. Presley, 189 F.2d 645 (D.C.Cir.), cert. denied, 342 U.S. 850 (1951). For a case where a party had reason to
know of the facts, see In re Zellmer's Estate, 1 Wis.2d 46, 82 N.W.2d 891 (1957). Illustration 3 is based on Boston Plate
& Window Glass Co. v. John Bowen Co., 335 Mass 697, 141 N.E.2d 715 (1957). Illustration 4 is based on B's Company
v. B.P. Barber & Assoc., 391 F.2d 130 (4th Cir.1968). Illustration 5 is based on Mineral Park Land Co. v. Howard, 172
Cal. 289, 156 P. 458 (1916); see Illustration 4 to former § 461; Faria v. Southwick, 81 Idaho 68, 337 P.2d 374 (1959);
Housing Authority of City of Bristol v. East Tennessee Light & Power Co., 183 Va. 64, 31 S.E.2d 273 (1944); Virginia
Iron, Coal & Coke Co. v. Graham, 124 Va. 692, 98 S.E. 659 (1919); Paxton Lumber Co. v. Panther Coal Co., 83 W.Va.
341, 98 S.E. 563 (1919). But cf. Reid v. Alaska Packing Ass'n, 43 Or. 429, 73 P. 337 (1903). Illustration 6 is based on
Mariani v. Gold, 13 N.Y.S.2d 365 (Sup.Ct.1939).


Comment b. Calvin V. Koltermann, Inc. v. Underream Piling Co., 563 S.W.2d 950, 957 n.5 (Tex.Civ.App.1977), ref.
n.r.e., contains broad language at variance with the rule of this Section, but on its facts and reasoning seems consistent
with the first two sentences of this Comment. Illustration 7 is based on Illustration 3 to former § 456. Illustration 8 is
based on Rowe v. Town of Peabody, 207 Mass. 226, 93 N.E. 604 (1911); Stees v. Leonard, 20 Minn. 494 (1874); see
Illustration 1 to former § 467; Beacon Tool & Mach. Co. v. National Prods. Mfg. Co., 252 Mass. 88, 147 N.E. 572 (1925);
School Trustees of Trenton v. Bennett, 27 N.J.L. 513 (1859); cf. Valley Constr. Co. v. Lake Hills Sewer Dist., 67 Wash.2d
910, 410 P.2d 796 (1965). Illustration 9 is based on Austin Co. v. United States, 161 Ct.Cl. 76, 314 F.2d 518, cert. denied,
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375 U.S. 830 (1963); J.A. Maurer, Inc. v. United States, 202 Ct.Cl. 813, 485 F.2d 588 (1973); Aerosonic Instrument
Corp., 1959-1 Board of Contract Appeals Decisions Par. 2115; see United States v. Wegematic Corp., 360 F.2d 674 (2d
Cir.1966). Illustration 10 is based on Hol-Gar Mfg. Corp. v. United States, 175 Ct.Cl. 518, 360 F.2d 634 (1966); Foster
Wheeler Corp. v. United States, 206 Ct.Cl. 553, 513 F.2d 588 (1975); Stock & Grove, Inc. v. United States, 204 Ct.Cl.
103, 493 F.2d 629 (1974); Northern Corp. v. Chugach Elec. Ass'n, 518 P.2d 76 (Alaska), modified on rehearing 523 P.2d
1243 (1974); id. on appeal from trial on remand, 562 P.2d 1053 (Alaska 1977); Helene Curtis Indus. v. United States,
160 Ct.Cl. 437, 312 F.2d 774 (1963); Smith Eng'r Co. v. Rice, 102 F.2d 492 (9th Cir.1938), cert. denied 307 U.S. 637
(1939); see Illustration 4 to former § 456; cf. Illustration 2 to Restatement of Restitution § 16; compare Natus Corp. v.
United States, 178 Ct.Cl. 1, 371 F.2d 450 (1967). On the problems raised by Illustrations 9 and 10, see Cuneo & Crowell,
Impossibility of Performance: Assumption of Risk or Act of Submission, 29 Law & Contemp.Prob. 531 (1964).
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 Vt.
 W.Va.
 Wyo.


C.A.1


C.A.1, 2000. Subsec. (1) quot. and cit. in disc. Employee sued employer for breach of an agreement to provide her with
workers' compensation coverage. The district court entered summary judgment for defendant on the ground that federal
law, which precluded defendant from providing the requested benefits, rendered its performance under the agreement
impracticable. Affirming in part, reversing in part, and remanding, this court held, inter alia, that the law in question
was in existence before defendant knowingly promised plaintiff workers' compensation coverage, and therefore did not
constitute a supervening government action relieving defendant of its obligation to perform. Twombly v. Association
of Farmworker Opportunity, 212 F.3d 80, 85.


C.A.2


C.A.2, 1987. Subsec. (1) cit. in disc. The government of Israel and a military contractor contracted for the production
of an aeronautical device; the agreement required arbitration of disputes before termination. When a dispute arose
concerning responsibility for the cost of certain modifications, the contractor submitted its claims to arbitration, but
simultaneously terminated the agreement. The Israeli government then gave notice of its intention to draw under an
irrevocable letter of credit issued in its favor, and the contractor commenced this action seeking to enjoin the drawdown.
The district court denied the contractor's application for a preliminary injunction. Concluding that the contractor had no
chance of success on the merits, this court affirmed. The court rejected the contractor's argument that it had terminated
the agreement because of impossibility of performance, having no reason to disturb the district court's finding that the
plaintiff had terminated solely because of the cost dispute. Recon/Optical, Inc. v. Government of Israel, 816 F.2d 854,
858.


C.A.5


C.A.5, 1987. Com. (a) quot. in disc. An Iranian oil company and an American oil company negotiated an agreement
stipulating that disputes were to be arbitrated in Iran according to Iranian law. When a dispute arose, the American
company refused to arbitrate in Iran, citing political unrest and danger to Americans. The Iranian company brought
suit in federal district court alleging breach of contract and seeking an order compelling arbitration in Mississippi; the
district court held that it was not empowered to compel arbitration in a different forum. Affirming, this court held, inter
alia, that the plaintiff could not rely on the doctrine of impossibility to render the forum selection clause without force
because plaintiff, an entity of the Iranian government, was partly to blame for the political situation and had reason to
know of it at the time the contract was made. The court concluded that the venue provision was not severable because
the essence of the bargain was to arbitrate in Iran. National Iranian Oil Co. v. Ashland Oil, Inc., 817 F.2d 326, 333.


C.A.9


C.A.9, 1988, as amended 1988. Cit. in sup. An Indian band agreed to allow an amusement company to operate a bingo
facility on its reservation for 25 years. When the company submitted the agreement for approval by the Bureau of Indian
Affairs as required under 25 U.S.C. § 81, the Bureau stated that its approval was not required. A subsequent, similar
agreement was not submitted to the Bureau. When the band later sued the company to have the second agreement
declared null and void because it had not been approved by the Bureau, the trial court granted summary judgment to the
plaintiff. Affirming, the court of appeals held that the district court was not required to defer to the Bureau's previous
interpretation of the underlying statute. The court also rejected the defendant's claim that it was impossible to get the
Bureau's approval on the second contract, reasoning that the doctrine of impossibility of performance applied only where
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a party sought to excuse his nonperformance of a condition of a contract. Mission Indians v. American Management
& Amusement, 840 F.2d 1394, 1402.


C.A.9, 1987. Cit. in sup. An Indian band filed an action for declaratory relief to have a tribal bingo management
agreement it had entered with an amusement company declared null and void. The trial court granted summary judgment
to the band on the ground that the agreement should have been approved by the Bureau of Indian Affairs (BIA).
Affirming, this court rejected the defendant's contention that it was impossible to obtain the BIA's approval because the
BIA had waived approval of an earlier agreement. The court stated that for a party to invoke the doctrine of impossibility,
a contractual relationship must exist between the parties, and no such relationship existed between the defendant and
the BIA. Mission Indians v. Amer. Mgmt. & Amusement, Inc., 824 F.2d 710, 718.


C.A.9, 1986. Subsec. (1) quot. in sup. An excess insurer which had attempted to procure a deferred annuity to include
as part of a structured settlement agreement for a defendant the insurer represented in a civil suit sued the insurance
broker who had given the annuity quote and the insurer who failed to issue the annuity for breach of contract. The
broker brought a third-party claim against the defendant insurer's agent for indemnification and contribution, and both
defendants brought cross-claims against each other. The trial court directed a verdict for the plaintiff, and determined
that the third-party claimant was not entitled to either indemnification or contribution. This court affirmed in part and
reversed in part, holding, inter alia, that the broker had presented genuine issues of fact as to the defenses of mistake
and impossibility and he should have been able to raise at trial the questions of whether the broker had reason to know
that the desired annuity could not be issued in the state in which it was requested and whether the broker was at fault.
Twin City Fire Ins. v. Philadelphia Life Ins. Co., 795 F.2d 1417, 1428.


C.A.Fed.


C.A.Fed.2001. Cit. in disc., subsec. (1) cit. in disc. and quot. in sup. Local transportation authority sued Federal Railroad
Administration for breach of contract in connection with station-improvement project. On remand, the Court of Federal
Claims held, in part, that defendant's contractual obligation to secure insurance endorsements on plaintiff's behalf on the
project architects' and engineers' professional liability insurance policies was excused under the doctrine of impossibility.
Reversing in part and remanding, this court held, inter alia, that the doctrine of impossibility did not excuse defendant's
obligation, since defendant had reason to know, even if it did not actually know, that the insurance endorsements were
impossible to obtain at the time of contracting. Massachusetts Bay Transp. Authority v. U.S., 254 F.3d 1367, 1372-1374,
appeal after remand 167 Fed.Appx. 182 (Fed.Cir.2006).


C.A.Fed.2001. Subsec. (1) quot. in disc. Department of Veterans Affairs Board of Contract Appeals denied a contractor's
claim for additional rental for leased space exceeding the maximum space for which the lease provided the government
would pay. This court affirmed, holding, inter alia, that the doctrine of impossibility of performance did not require the
government to lease additional space. Since contractor designed the building and its layout, it was in the best position
to know whether its proposal satisfied the contract's space limitations, or whether it was impossible to do so based upon
the stated requirements. Moreland Corp. v. Principi, 259 F.3d 1377, 1382.


Ct.Fed.Cl.


Ct.Fed.Cl.2014. Subsec. (1) quot. in case quot. in sup. Government contractor sued the United States, seeking relief from
the decision of a U.S. Army contracting officer that it owed the government compensation for breaching its contractual
obligations to demilitarize and dispose of certain Army ammunitions. The government counterclaimed for breach of
contract. Granting summary judgment for the government on its counterclaim, this court rejected contractor's invocation
of the impracticability defense, holding that its claims of unanticipated costs arising out of changes in tariff policy and
environmental regulations were insufficient to establish impracticability of performance, because the nonoccurrence of
such changes was not a basic assumption of the contract. This court cited Restatement Second of Contracts § 266(1) in



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988037487&pubNum=0000350&originatingDoc=Ib0bc2f11da5e11e2aa340000837bc6dd&refType=RP&fi=co_pp_sp_350_1402&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1402

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988037487&pubNum=0000350&originatingDoc=Ib0bc2f11da5e11e2aa340000837bc6dd&refType=RP&fi=co_pp_sp_350_1402&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1402

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987098516&pubNum=0000350&originatingDoc=Ib0bc2f11da5e11e2aa340000837bc6dd&refType=RP&fi=co_pp_sp_350_718&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_718

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986139022&pubNum=0000350&originatingDoc=Ib0bc2f11da5e11e2aa340000837bc6dd&refType=RP&fi=co_pp_sp_350_1428&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1428

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001555471&pubNum=0000506&originatingDoc=Ib0bc2f11da5e11e2aa340000837bc6dd&refType=RP&fi=co_pp_sp_506_1372&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1372

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008372394&pubNum=0006538&originatingDoc=Ib0bc2f11da5e11e2aa340000837bc6dd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001679982&pubNum=0000506&originatingDoc=Ib0bc2f11da5e11e2aa340000837bc6dd&refType=RP&fi=co_pp_sp_506_1382&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1382





§ 266Existing Impracticability or Frustration, Restatement (Second) of Contracts § 266...


 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 7


noting that a party's performance under a contract was impracticable without the party's fault because of a fact of which
the party had no reason to know and the nonexistence of which was a basic assumption on which the contract was made.
TPL, Inc. v. United States, 118 Fed.Cl. 434, 443.


Ct.Fed.Cl.2011. Subsec. (1) quot. in case quot. in sup. Government contractor that was awarded a contract to design a
lightweight armor replacement system for the United States Navy sued the United States for breach of contract, inter
alia, after defendant terminated the contract based on plaintiff's failure to meet weight and ballistics requirements in
accordance with the terms of the contract. After a bench trial, this court dismissed plaintiff's complaint with prejudice,
holding, among other things, that plaintiff's performance of the contract to meet contract specifications was not
commercially impracticable under the contract's default clause. The court reasoned that the situation plaintiff found
itself in, of having to use a superior, more expensive armor material, if the contract specifications were to be met, was
of its own making, was not beyond its control, or without its own fault or negligence. Armour of America v. U.S., 96
Fed.Cl. 726, 758.


Ct.Fed.Cl.2006. Cit. in disc. Government contractor on a road project on a tropical island in the North Pacific sued the
United States, claiming, in part, that the compaction requirements in the parties' contract were impossible to successfully
achieve given the adverse circumstances of the project. Entering judgment for defendant on its various counterclaims for
fraud, this court held, inter alia, that plaintiff's impossibility claim was specious where plaintiff's own records showed
that its subcontractor successfully met these requirements. Daewoo Engineering and Const. Co., Ltd. v. U.S., 73 Fed.Cl.
547, 568.


Ct.Fed.Cl.2006. Quot. in brief cit. in disc., subsec. (2) quot. but dist., illus. 1 cit. in sup. Jet-fuel provider sued United
States, alleging, in part, that defendant's prices, as provided for in its fuel-supply contracts, were illegally based on
economic-price-adjustment clauses that were not tied to plaintiff's own established prices, and that defendant's failure to
pay fair market value for fuel caused consideration to fail and frustrated the purpose of the contract. Granting defendant's
motion to dismiss, this court held, inter alia, that plaintiff did not state a claim for frustration of purpose. The court
noted an absence of authority recognizing an affirmative remedy for this claim, and concluded, in any case, that plaintiff
failed to allege any supervening event that frustrated the purpose of the contract. La Gloria Oil and Gas Co. v. U.S.,
72 Fed.Cl. 544, 572, 573.


Ct.Fed.Cl.2006. Cit. in ftn. Government contractor that managed and operated a nuclear site, sued United States to
recover award fees for work performed at the site, in addition to those granted under contract. This court denied as
untimely the portion of government's motion to amend its answer that sought to replace the defense of estoppel with the
defenses of impossibility, justification, and waiver. The court, while doubting the government's assertion that there were
no substantive differences between the new defenses government sought to include and the manner in which it already
pled its case, declined to make an advisory ruling, and allowed government to pursue its theory that the affirmative
defense of estoppel embraced those of impossibility, justification, and waiver. Rockwell Automation, Inc. v. U.S., 70
Fed.Cl. 114, 125.


Ct.Fed.Cl.2005. Cit. in ftn., subsec. (1) cit. in disc. and quot. in case quot. in disc., com. (a) cit. in ftn. Contractor sued
federal government, seeking to recover for cost overruns on its contract to convert aircraft from commercial to military.
The court entered judgment for government, holding, inter alia, that commercial impracticability did not cause plaintiff's
cost overruns. Plaintiff, as a sophisticated contractor that agreed to deliver aircraft at a fixed price, had reason to know
of inadequacies in its proposal and failed to establish that it was a basic assumption of the agreement that aircraft could
be produced by modification rather than complex remanufacture; therefore, plaintiff assumed the risk of cost overruns.
Short Bros., PLC v. U.S., 65 Fed.Cl. 695, 768, 783, 785, 786.


D.D.C.
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D.D.C.2015. Cit. and quot. in ftn. Window installer that was terminated by subcontractor from working on a project
for the U.S. Army filed breach-of-contract and unjust-enrichment claims against subcontractor, alleging that it was
wrongfully terminated because deficiencies in the window installations were caused by the general contractor, not
installer; subcontractor countersued. This court entered judgment for subcontractor, holding that installer breached the
implied covenant of good faith and fair dealing by failing to notify subcontractor, general contractor, or the Army that
the windows that installer had agreed to install were unsuitable for the project. Citing Restatement Second of Contracts
§ 266, the court noted that the doctrine of impracticability was not an available defense for installer, because it knew all
of the critical facts at the time of contracting. Window Specialists, Inc. v. Forney Enterprises, Inc., 106 F.Supp.3d 64, 90.


D.D.C.1979. Subsec. (1) quot. in sup. (Cit. section 286 of the Tentative Drafts, which is now section 266 of the Official
Draft.) The government sued a carrier for damages arising out of several contracts for the carriage of goods to Vietnam.
The defendant counterclaimed to recover full freight charges covered by certain bills of lading issued by it. The court
held, inter alia, that the government had standing to sue the carrier for the breach of any term in the supplies' certificates
and that the defendant was entitled to recover the charges covered by its bills of lading except with respect to the bills of
lading executed after the defendant knew or should have known with certainty that Saigon would fall to the Communists
because at that time the defendant became aware of the likely risks and could not therefore legitimately execute further
bills of lading. United States v. Waterman S.S. Corp., 471 F.Supp. 87, 92-93.


C.D.Ill.


C.D.Ill.1983. Subsec. (1) and illus. 10 quot. in sup. A mechanical contractor brought an action against a supplier of
sludge dewatering machinery intended for use in waste water treatment facilities being constructed and against the
engineering firm which drafted the specifications for the machinery needed for the project. The court held, inter alia, that
the supplier was excused from performance under its contract with the mechanical contractor because the specifications
for the machinery were interpreted by the engineering firm in a restrictive and noncompetitive way, thereby rendering
performance by the supplier impracticable. Waldinger v. Ashbrook-Simon-Hartley, Inc., 564 F.Supp. 970, 983.


N.D.Ill.


N.D.Ill.1988. Subsec. (1) quot. in sup. A seller of real property terminated the sales contract after it determined that
the sale would be economically impracticable as a result of environmental cleanup costs it would have to make. The
purchaser sued the seller for specific performance and compensatory and punitive damages, claiming, inter alia, breach
of contract. The court dismissed the case with prejudice, holding that the seller's termination was in accordance with
the contract's terms. The court said that, because the seller's performance under the contract was made impracticable
without its fault due to a fact that it had no reason to know and the nonexistence of which was a basic assumption on
which the contract was made, the seller was under no duty to perform. Greer Properties, Inc. v. LaSalle Nat. Bank, 689
F.Supp. 831, 834, opinion reversed 874 F.2d 457 (7th Cir.1989).


D.Kan.


D.Kan.2006. Quot. in sup. Family and estate of former employee who was killed in a car accident sued former employer
and one of its owners, claiming, in part, breach of owner's alleged promise to ensure retention of employee's insurance
benefits following employee's official dismissal from the company. Denying in part defendants' motion for summary
judgment, this court held, inter alia, that a reasonable jury could find that defendants assumed the risk that employee
would not be eligible for coverage under the group plan following his dismissal, and, therefore, there were genuine
questions of material fact regarding whether “impracticability of performance” could relieve them of liability for breach
of contract. Estate of Pingree v. Triple T Foods, Inc., 430 F.Supp.2d 1226, 1237.
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D.Kan.1999. Subsec. (1) cit. in disc. Railroad sued second railroad for breach of the parties' locomotive interchange
contract. Citing an intervening transportation crisis, defendant asserted impossibility, impracticability, and commercial
frustration as affirmative defenses. Entering partial summary judgment for plaintiff, the court held that a merger of
two other railroads, which caused widespread disruption in the industry and effected a nationwide shortage of available
locomotives, did not excuse defendant's performance; to the contrary, defendant profited from the shortage by servicing
other customers at the expense of plaintiff. Burlington Northern Railway v. Kansas City Railway, 45 F.Supp.2d 847, 852.


D.Mass.


D.Mass.1998. Quot. in ftn., subsec. (1) cit. in disc. Sellers of corporation sued buyers for breach of provisions of the
parties' stock purchase agreement. Defendants moved for summary judgment, arguing that they were entitled to a
purchase price adjustment. Denying the motion, the court held, in part, that the agreement was an integrated document
whose language would be construed in its ordinary and usual sense; that, as a condition precedent to the purchase
price adjustment, defendants were required to have an independent accounting firm determine corporation's adjusted
closing net worth; that the doctrine of impracticability did not excuse defendants' performance, since it was reasonably
foreseeable that firm would not perform; that there was evidence of a mutual mistake as to firm's willingness to determine
net worth, but that the mistake did not concern a basic assumption of the agreement and, in any event, defendants bore
the risk of a mistake; that time was of the essence; and that it would be premature to allow plaintiffs to bring an action
for breach of the entire agreement. Davis v. Dawson, 15 F.Supp.2d 64, 114, 115.


D.Mont.Bkrtcy.Ct.


D.Mont.Bkrtcy.Ct.1992. Cit. in case quot. in sup. Federal government moved for relief from automatic stay to allow
setoff of government funds due to Chapter 7 debtor for payment against debtor's prepetition debt owed to federal
government. Granting government the setoff, the court rejected debtor's lack of mutuality argument, holding that, since
contract breached was predicated on mutual promises, not conditions precedent, and provided for liquidated damages
upon breach, contract obligations arose prepetition as required by the Bankruptcy Code, permitting the court to use its
discretion in allowing the setoff. In re Mohar, 140 B.R. 273, 278.


S.D.N.Y.Bkrtcy.Ct.


S.D.N.Y.Bkrtcy.Ct.2005. Cit. in disc. Debtors brought adversary proceeding seeking a declaratory judgment that they
were not in default on a note issued under the confirmed plan of reorganization of the principal obligor and redeemed
by debtors at a contractual discount. Granting debtors' motion for summary judgment, the court held that failure of the
principal obligor to register the security agreement in Taiwan was not a default under the note because such perfection of
that interest was not permitted under Taiwanese law. Further, because no issue was raised as to debtors' good faith, they
were discharged from their duty to perfect that interest where contractually impossible. In re Flag Telecom Holdings
Ltd., 320 B.R. 763, 771, vacated and remanded _ F.Supp.2d _, 337 B.R. 15, 2005 WL 3434619 (S.D.N.Y.2005).


W.D.Pa.


W.D.Pa.1980. Quot. in ftn. in disc., cit. in disc. (Cit. section 286 of the Tentative Drafts, which is now section 266 of the
Official Draft.) The plaintiff entered into a toll conversion service contract with the defendant, whereby the defendant
agreed to supply alumina to the plaintiff who agreed to convert it into molten aluminum which would then be repossessed
by the defendant for further processing. The plaintiff sought, inter alia, reformation or modification of the contract
price on the basis of mutual mistake, unilateral mistake, unconscionability, frustration on purpose, and commercial
impracticability, claiming that an unforeseeable rise in nonlabor production costs constituted an unallocated risk under
the contract. The court initially determined that because the plaintiff's nonlabor production costs increased after an
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unexpected rise in OPEC's pricing system, the rise was unforeseeable and constituted a mutual mistake of fact and
a risk which the contract did not allocate. The court then stated that although mistaken assumptions concerning the
future were generally not susceptible to relief, relief might be granted where both parties are unconscious of the vital
facts. Accordingly, the court held, inter alia, the where the rise in nonlabor production costs occurred because of an
unforeseeable rise in OPEC's prices, and where the contract price by which the plaintiff expected to receive its profit was
a basic assumption to the contract, and where without judicial relief or economic change the plaintiff stood to lose more
than $60 million during the remainder of the contract, the court granted the plaintiff's request to reform the contract
based upon the theory of mutual mistake of fact. Aluminum Co. of America v. Essex Group, Inc., 499 F.Supp. 53, 71, 72.


E.D.Tex.


E.D.Tex.1980. Subsec. (1) cit. in sup. (Cit. section 286 of the Tentative Drafts, which is now section 266 of the Official
Draft.) Plaintiff shipper contracted with defendant for transportation of cargo from Texas to Jeddah, Saudi Arabia.
The bill of lading contained a provision authorizing discharge at another port where discharge at the designated port
is threatened by severe congestion. The cargo was placed aboard the vessel in August. In October, the owner of the
vessel advised plaintiff and other shippers that their cargo would be discharged at a port other than that called for in the
bill of lading, unless the shippers tendered defendant additional freight payment. Plaintiff refused to pay the additional
contribution, and defendant discharged the cargo at another port notifying plaintiff that such discharge was proper due
to severe congestion at the port of Jeddah. Plaintiff sued for costs incurred for transshipment to Jeddah, discharge of
cargo plus interest. The court gave judgment for plaintiff, holding that the evidence showed that a reasonable carrier
would have known of the congestion existing in Jeddah at the time the bill of lading was issued to plaintiff. It was common
knowledge in the shipping industry that the port of Jeddah was always congested at that time of year. Defendant's
decision to discharge the cargo at another port was a business decision because it was less expensive than discharge at
the bill of lading port would have been, and was prompted by plaintiff's refusal to make additional payment for what
defendant claimed was an unexpected increase in shipping costs due to the congestion at Jeddah. A contract cannot be
frustrated merely because of an increase in the costs of one of the parties. Performance of the shipping contract, as made,
was not impracticable. The congestion in Jeddah in October was not substantially greater than the delay in discharge that
defendant should have anticipated in July, the date the contract was consummated. A carrier cannot invoke a liberties
clause contained in a bill of lading where congestion is not greater than that anticipated at the time the bill of lading was
issued. Ross Industries v. M/V Gretke Oldendorff, 483 F.Supp. 195, 200.


E.D.Va.


E.D.Va.1989. Subsec. (1), com. (a) quot. in sup. Canadian employees of an American railroad agreed to a modest wage
increase in return for the railroad's agreement to pay a greater share of the employees' contribution to an American
railroad pension system. The Canadian government later ruled that those employees could no longer participate in the
pension system. After the employees sued their employer for a larger wage increase, the court granted the defendant's
motion for summary judgment. The court held that the plaintiffs could not recover for breach of contract under the
doctrine of impossibility because the change in Canadian law was reasonably foreseeable when the labor contract was
negotiated. Vollmar v. CSX Transp., Inc., 705 F.Supp. 1154, 1176, judgment affirmed 898 F.2d 413 (4th Cir.1990).


Ala.


Ala.1992. Cit. in disc. A city sought professional help with its wastewater management after it was cited numerous times
for noncompliance with its effluent permit levels. An engineering team installed filters in the city's wastewater treatment
system, but city's effluent levels still failed to comply with government limitations, and a sewer connection moratorium
was imposed on the city. The city and its utility services sued various parties, including the filter manufacturer. Trial
court entered judgment on a jury verdict for defendants. On appeal, plaintiffs argued, inter alia, that trial court erred
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when it instructed the jury on the filter manufacturer's impossibility of performance defense. Affirming, this court held,
in part, that it did not need to determine whether it should adopt the frustration doctrine because the plaintiffs were
precluded from raising that issue on appeal. When plaintiffs objected at trial to that instruction, they failed to state the
grounds for their objection. City of Gulf Shores v. Harbert Intern., 608 So.2d 348, 351-352.


Alaska


Alaska, 1994. Subsec. (1) quot. in sup., subsec. (2) quot. in ftn. in sup. State agency sought repossession, foreclosure,
and damages regarding land and loans on which buyer stopped payments after land was reclassified as unsuitable for
agriculture. The trial court granted state's motion for directed verdict as to negligence and breach of contract but denied
motion as to misrepresentation, mutual mistake of fact, and commercial impracticability. Jury found that defendant
was excused from duty to repay loans because of mutual mistake, commercial impracticability, and misrepresentation,
and also found that defendant proved counterclaim for misrepresentation. The court without jury made decisions
for purposes of equitable restitution concerning property to be returned to state and state's monetary obligation to
defendant. This court reversed and remanded for entry of judgment for state on all claims, because disclaimers in the
land sale contracts were unrebutted evidence that parties were consciously uncertain of land's suitability for agriculture.
State Div. of Agriculture v. Carpenter, 869 P.2d 1181, 1184.


Alaska, 1984. Subsec. (2) quot. in disc. A buyer sued successfully for specific performance of a contract to purchase land.
The trial court found for the buyer. The seller appealed, arguing that the buyer's option contract to buy the land was
void under the doctrine of frustration of purpose. The seller had secured a veteran's loan to purchase the house, and the
loan could be called if the owner sold the house to a nonveteran. The seller's deed of trust clearly stated that the veteran's
loan payments could be accelerated. This court affirmed, holding that the doctrine of frustration of purpose comes into
play only when a party's purpose is frustrated by a fact that he has no reason to know. The court ruled that the deed
made it clear the seller had had reason to know of the acceleration clause. Currington v. Johnson, 685 P.2d 73, 78.


Ark.


Ark.2015. Quot. in sup. After town sent regional public-water authority notice of termination of a contract to provide
potable water to town for 40 years, authority sought a declaratory judgment and writ of mandamus to enforce the
contract. The trial court granted plaintiff's motion for summary judgment and granted plaintiff a writ of mandamus
to enforce the contract. This court affirmed, holding that the contract was enforceable. Citing Restatement Second
of Contracts § 266, the court determined that the trial court did not err in rejecting defendant's argument that, under
the doctrines of impracticability or frustration of purpose, the contract was unenforceable because of the loss of its
customers. Town of Lead Hill v. Ozark Mountain Regional Public Water Authority of State, 472 S.W.3d 118, 128-129.


Cal.App.


Cal.App.1991. Subsec. (2) quot. in disc. An assignor of an option to purchase a third party's option sued its assignee to
recover the payments on a promissory note given to the assignor in exchange for the rights to the option. The trial court
granted the plaintiff's motion for summary judgment. Affirming, this court held, inter alia, that there was no triable issue
as to any material fact pertaining to the claimed defense of failure of consideration, i.e., frustration of purpose, since
the defendant never attempted to exercise the option and his failure to exercise the option could not be attributed to a
reasonable perception that the third party would refuse because of the plaintiff's alleged breach. FPI Development, Inc.
v. Nakashima, 231 Cal.App.3d 367, 282 Cal.Rptr. 508, 527.


Colo.App.
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Colo.App.1990. Subsec. (2) cit. in disc. After a corporation that conducted seismic surveys and recorded the data on
magnetic tape failed to provide a copy service with 3,000 tapes to copy in accordance with their contract, the service sued
the corporation for breach of contract. The trial court entered judgment for the defendant on the ground of impossibility
of performance, inter alia. Reversing and remanding, this court held that the defense of impossibility was inapplicable
as a matter of law because the loss of customers that prevented the defendant from performing on the contract was a
reasonably foreseeable occurrence, considering the defendant's method of operation and its business. Magnetic Copy
Servs. v. Seismic Specialists, 805 P.2d 1161, 1165.


Conn.


Conn.2010. Subsec. (1) quot. in disc. Patient sued gynecologist and others, alleging that defendants negligently removed
her reproductive organs and pelvic lymph nodes as a result of misdiagnosing her with cancer. After trustee for patient's
bankruptcy estate was substituted as plaintiff, the trial court entered a judgment in favor of trustee and ordered
defendants to pay “offer of judgment” interest. Affirming in part, this court held, among other things, that, while patient's
offers of judgment were invalid at the time she tendered them because the cause of action belonged to her bankruptcy
estate, the substitution of trustee as plaintiff operated to validate the offers of judgment on file from the date of the
substitution and, as a consequence, defendants were required to pay offer-of-judgment interest from that date forward.
DiLieto v. County Obstetrics and Gynecology Group, P.C., 297 Conn. 105, 154, 998 A.2d 730, 760.


Conn.App.


Conn.App.2013. Subsec. (1) quot. in sup. Tenant of a commercial property sued landlord for breach of contract, seeking,
among other things, specific performance of landlord's roof-repair responsibilities under the lease. After a bench trial,
the trial court found that landlord was excused from performing its obligations with respect to the roof repairs under
the doctrine of impossibility. Reversing that portion of the decision and remanding, this court held that the trial court
improperly relied on the defense of impossibility, because defendant did not plead that defense, raise it at trial, or argue
it post-trial, and plaintiff was afforded no opportunity to present evidence disputing the defense or to argue against its
applicability. The court explained that the defense of impossibility had to be specially pleaded, because it did not aim to
establish the absence of a breach, but, rather, that a defendant's breach was excused on the ground that the defendant's
performance under a contract was impracticable without the defendant's fault because of a fact of which the defendant
had no reason to know at the time the contract was made. Howard-Arnold, Inc. v. T.N.T. Realty, Inc., 145 Conn.App.
696, 711-712, 77 A.3d 165, 176.


Conn.App.2002. Cit. in ftn. Radio tower owner sued assignee of license agreement between owner and assignor after
assignee terminated license agreement upon discovery that tower would not suit its commercial needs. The trial court
entered judgment in favor of owner. Affirming, this court held, inter alia, that assignee bore the risk of its unilateral
mistake when it knew, at the time of contracting, that it had limited knowledge of the property but chose to enter into
agreement anyway. Shoreline Communications, Inc. v. Norwich Taxi, LLC, 70 Conn.App. 60, 67, 797 A.2d 1165, 1170.


Conn.App.1988. Subsec. (1) and com. (a) cit. in sup. A dealer who contracted with a buyer for the sale of a truck later
discovered and informed the buyer that the truck as ordered required more expensive equipment to conform with the
manufacturer's safety guidelines. When the buyer refused to pay a higher price for the truck, the dealer returned the
buyer's downpayment. The buyer sued the dealer for breach of contract. The trial court entered judgment for the dealer,
holding that the dealer's performance became impracticable and therefore was excused. Reversing, this court held that the
dealer's performance was not excused. The court said that the dealer had reason to know when the contract was entered
into that the truck required the more expensive equipment and that the dealer could have protected himself contractually
against the risk of this occurrence. Roy v. Stephen Pontiac-Cadillac, Inc., 15 Conn.App. 101, 543 A.2d 775, 778.
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Fla.App.


Fla.App.2017. Cit. in sup. Landlord brought an action against tenant and its guarantors, seeking enforcement of the
parties' commercial lease, which permitted tenant to use the premises solely for the purpose of operating a child daycare
center, in response to tenant's abandonment of the premises when tenant's provisional license to operate a daycare center
on the premises expired and it was denied a permanent license. The trial court entered summary judgment for plaintiff.
This court reversed in part, holding that there was a genuine issue of material fact as to whether it was foreseeable that the
department of children and families would deny tenant a license to operate a daycare center. Citing Restatement Second
of Contracts § 266, the court explained that, given the factual question of foreseeability, plaintiff failed to conclusively
show the legal insufficiency of defendants' affirmative defenses of impossibility, impracticality, frustration of purpose,
and commercial frustration of purpose. Genuinely Loving Childcare, LLC v. Bre Mariner Conway Crossings, LLC, 209
So.3d 622, 625.


Fla.App.2010. Cit. in sup. Landlord sued guarantor of commercial tenant's obligations under the lease, seeking to
recover unpaid rent. The trial court granted summary judgment for defendant, holding that the lease was void under
the frustration-of-purpose doctrine, because the leased space could not be used under city's zoning and use regulations
for the parties' only intended purpose as a check-cashing facility. While affirming on other grounds, this court held that
the frustration-of-purpose doctrine was inapplicable in this case, because the inability to obtain all requisite permits and
approvals was not only foreseen by the parties, but was specifically bargained for in the lease, with the risks divided
between the parties. 1700 Rinehart, LLC v. Advance America, 51 So.3d 535, 538.


Fla.App.2002. Cit. and quot. in diss. op., subsecs. (1) and (2) cit. in sup. Appellate court held that trial court did not abuse
its discretion in ordering rescission of real estate contract based on mutual mistake of fact where, unbeknownst to parties,
change in zoning classification increased property value after parties signed agreement of sale but before closing date.
Dissent argued that new zoning ordinance permitting property to be used for either commercial or residential purpose
was not an impediment to contract performance and did not substantially frustrate contract's purpose; therefore, no
mutual mistake of fact existed. Pendelton v. Witcoski, 836 So.2d 1025, 1028.


Fla.App.1986. Subsec. (2) cit. in sup. The plaintiff sued the defendant for breach of contract. The trial court entered
judgment for the defendant. Affirming, this court held that the purpose for which the subject contract was formed became
entirely frustrated under the circumstances of this case due to no fault of either party, and therefore the contract was
unenforceable based on the contract doctrine of frustration of purpose. Equitrac Corporation v. Kenny, Nachwalter &
Seymour, P.A., 493 So.2d 548, 548.


Kan.


Kan.1986. Cit. in diss. op. A debtor entered into an agreement with a bank providing that the bank would furnish
an unsecured loan which would be repaid from the proceeds of the sale of a house that the debtor claimed was his,
but actually belonged to another. The debtor sued the bank for improper disbursement of funds after the bank paid
several bills for construction on the house rather than crediting the debtor's note. The trial court found for the plaintiff.
Affirming, this court held that the bank had breached its agreement to credit the proceeds of the sale of the house to
the plaintiff's note. The dissent argued that the agreement constituted an oral contract for the bank to pay the debt of
another and was therefore barred by the Statute of Frauds. The dissent also argued that that oral contract was void for
impossibility since the house was not owned by the debtor and the debtor could not sell a home he did not own. Becker
v. Buman, 239 Kan. 342, 721 P.2d 246, 253.


Kan.1979. Subsec. (2) and illus. (6) cit. in disc. (Cit. section 286 of the Tentative Drafts, which is now section 266 of
the Official Draft.) A purchaser sued a seller for rescission of a real estate transaction. The trial court rescinded the
transaction on the ground of mutual mistake. The appellate court affirmed and held that rescission on grounds of mutual
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mistake was an appropriate remedy where both parties knew that the land was purchased for the purpose of constructing
a home, and where the defendant was charged with knowledge of floodway-flood plain restrictions which would prevent
the purchasers from building a home. Garrison v. Berryman, 225 Kan. 644, 594 P.2d 159, 161.


Kan.App.


Kan.App.1981. Quot. in sup. Tentative Draft No. 9, § 286 (which is now s 266), and subsec. (1) cit. in case quot. in
disc. The defendant oil and gas company contracted to sell natural gas from a specific oil field to the plaintiff utility
company for fifteen years. The contract specifically recognized that the purpose of the agreement was to guarantee a
supply of gas to the plaintiff in the face of a decreasing market supply. After the defendant began drilling in the field,
it discovered that the oil reserves were much smaller than earlier estimates indicated. The supply was rapidly depleted;
the defendant was never able to supply the minimum amount of gas required by the contract and eventually ceased
production. The plaintiff went elsewhere for its supply of natural gas and brought suit for breach of contract. The trial
court entered a verdict for the defendant, relieving it of liability on the grounds of impracticability. The appellate court
reversed and awarded damages to the plaintiff. The court first found that the question of impracticability was a matter of
law. The court also found that there were exceptions to granting relief from liability in a case of impracticability. Where
the agreement called for gas from a specific oil field whose reserves were insufficient to meet the contract requirements,
the case was one of objective impossibility. The court further held that the defendant should have foreseen that the
reserves were insufficient where the defendant had the expertise to recognize the possibility of an insufficiency, used an
inappropriate test to measure the reserves, received other test results indicating insufficient reserves, and failed to make
arrangements in the event the reserves proved insufficient. Finally, the court found that the defendant assumed the risk
that the reserves might be insufficient because the contract specified that the essence of the agreement was the supply of
a depleting natural resource, no provision was made for insufficient supply, and the defendant should have foreseen the
insufficiency. Sunflower Elec. Co-op. v. Tomlinson Oil Co., 7 Kan.App.2d 131, 638 P.2d 963, 968, 969.


Mass.


Mass.1975. Section 286 subsec. (2) and illus. 9 of Tentative Draft 9 which is now Section 266 of the Official Draft cit.
and dist. Purchaser sought rescission of a land sale contract and return of deposit where, unknown to the parties, a
retroactive zoning change would affect the use of the property in question. The Superior Court granted judgment for
plaintiff and the vendor appealed. In general, building and zoning laws in existence at the time a land contract is signed
are not treated as encumbrances, and the purchaser has no recourse against the vendor by virtue of restrictions imposed
by such laws on the use of the property purchased. Moreover, changes in such laws after the contract is signed have
commonly been held to be part of the risk assumed by the purchaser. Here, however, the court found that the contract
could be rescinded for mutual mistake as both parties assumed the zoning laws to be favorable. Dover Pool & Racquet
Club, Inc. v. Brooking, 366 Mass. 629, 322 N.E.2d 168, 171.


Mo.App.


Mo.App.1992. Subsec. (1) quot. but dist. Doctor, before purchasing x-ray machine, was assured by x-ray company that
his office building had sufficient power to run machine. When machine arrived, doctor discovered building required
costly renovation to supply power to machine. Refusing to make renovation, doctor stopped paying for machine and
company sued. The trial court found for company, and this court affirmed, holding that doctor was not entitled to
instruction on commercial impracticability, noting that impracticability was applicable only upon the occurrence of an
unforeseen event. Here, doctor had contemplated and discussed the issue of electrical power with the x-ray company
before the sale. Clayton X-Ray Co. v. Evenson, 826 S.W.2d 45, 48.
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Mont.


Mont.2001. Cit. and quot. in diss. op., illus. 3 quot. in diss. op. Property owner sued to rescind contract with prospective
buyer of property after discovering groundwater contamination. Trial court granted plaintiff summary judgment. This
court affirmed, holding, inter alia, that parties' buy-sell agreement was unenforceable on ground of impossibility or
impracticability where the spread of pollution and dangerous substances and potential liability involved with drilling
a well made subdivision of property impossible or impracticable. Dissent argued that majority should have analyzed
whether plaintiff had reason to know that property might be exposed to perchlorethylene and that such a possibility
could impede subdivision process, and whether such knowledge precluded a determination that plaintiff was excused
from performance. Cape-France Enterprises v. Estate of Peed, 305 Mont. 513, 29 P.3d 1011, 1019, 1020.


Ohio App.


Ohio App.1984. Cit. in sup. §§ 264-268. The plaintiff buyer had a contract with the defendant sellers, conditioned on
federal approval, for an option to purchase their shares in a bank. When the government indefinitely extended its review
deadline, the buyer sued for a refund based on a contractual termination provision. The trial court directed a verdict for
the sellers, ruling that the termination provision could only be invoked by express governmental disapproval. Reversing
and remanding for a new trial, this court held that, absent contrary contractual terms, the plaintiff could terminate
the contract if he had tried his best to obtain approval but governmental activity had rendered performance of the
agreement impossible or illegal, even if the government's action was improper. The court reasoned that, since it could
not enforce an agreement to perform an illegal act, presumably the parties had conditioned their contract on the legality
of its performance. Glickman v. Coakley, 22 Ohio App.3d 49, 488 N.E.2d 906, 911.


Tex.App.


Tex.App.2010. Cit. in disc., subsec. (1) quot. in disc., com. (a) quot. in sup., com. (b) cit. in disc. Tenant under a
commercial lease sued landlord, seeking a declaratory judgment that landlord could not enforce a lease to operate the
premises for “no other” purpose than as a “nightclub or bar,” where tenant could not legally obtain a liquor license for
the leased premises and the lease required that any activity on the premises complied with applicable law. The trial court
entered a judgment declaring the lease void for illegality, since tenant was unable to obtain a liquor license due to the
premises' proximity to a public school and hospital. This court affirmed, rejecting landlord's argument that the doctrine
of impossibility of performance could not be applied to declare the lease void, because the lease provided that tenant
was to satisfy himself that the premises could be used for the intended purposes, and thus he was bound to perform;
here, performance of tenant's lease obligations would violate an ordinance directed toward protecting the public health
and welfare, and thus the lease was illegal and void as against public policy. Merry Homes, Inc. v. Chi Hung Luu, 312
S.W.3d 938, 949.


Tex.Crim.App.


Tex.Crim.App.2003. Cit. in ftn. to diss. op. §§ 261-266, subsec. (1) quot. in ftn. to diss. op. Bail bondsman issued bonds
for five principals who were detained and ultimately deported by the Immigration and Naturalization Service (INS)
and therefore failed to appear in court in violation of the bonds' terms. Trial court granted state's motion ordering
bondsman to pay full amount of bonds. Court of appeals affirmed. Reversing in part, this court held, inter alia, that
in four of the five cases, bondsman had been legally exonerated on the bond before principal failed to appear, or trial
court had allowed bondsman to surrender bond before final judgment. Dissent argued that because the bonds included
acknowledgment that the principals were subject to INS detainers, the risk of deportation was part of the bargained-
for exchange; thus, trial court's conclusion that bondsman guaranteed appearance of principals at trial, despite the pre-
existing INS detainers, was reasonable. Castaneda v. State, 138 S.W.3d 304, 320.
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Utah


Utah, 2013. Subsec. (1) quot. in sup., com. (b) cit. in sup. After water-conservancy district failed to complete irrigation
structures that it had contractually agreed to build for canal companies, district, citing impracticability as the reason
for its failure, filed a declaratory action to establish its rights under the agreement. The trial court ruled that, because
district breached its contractual obligations, companies were entitled to enforce the agreement's bargained-for damages
provisions against district. Affirming, this court held that district's breach was material and was not excused by the
doctrine of impracticability based on a conflict between the goals of the irrigation project and the goals of a separate
state-funded project. The court reasoned that a party was not excused for impracticability where the event leading to
the impracticability was known to the parties prior to contracting, and, here, at the time of contracting, all of the parties
were aware of the ongoing state project. Central Utah Water Conservancy Dist. v. Upper East Union Irr. Co., 2013 UT
67, 321 P.3d 1113, 1120.


Utah App.


Utah App.2010. Quot. in sup. In divorce proceedings, the trial court entered a decree of divorce incorporating the
provisions of a stipulation and property settlement that awarded husband certain income-producing real property and
required him to refinance the mortgage on the property so as to pay wife her share of the property. Affirming, this court
rejected husband's argument that his performance under the stipulation was excused due to impossibility of performance
arising from his inability to secure a new loan on the property. The court reasoned that the defense of impossibility was
inapplicable, because husband admitted that the alleged impossibility existed when the stipulation was signed, and did
not allege any unforeseen event occurring after the stipulation was signed that altered the possibility of performance.
Robinson v. Robinson, 2010 UT App 96, 232 P.3d 1081, 1084.


Vt.


Vt.2015. Cit. in ftn. Seller brought an action against holder of right of first offer for real property and sewage-disposal
rights that had been sold to a third party, seeking a declaratory judgment that the terms of the right of first offer were
satisfied by plaintiff's offer. The trial court found, among other things, that the right of first offer constituted an unlawful
restraint on alienation. This court reversed in part, holding that a provision of the right of first offer that required
plaintiff to offer the property with an appropriate sewage capacity was not an unreasonable restraint on alienation. Citing
Restatement Second of Contracts § 266, the court noted that plaintiff did not raise an affirmative defense for breach of
contract, but explained that the success of such a defense would depend on whether any impracticability or frustration
of purpose was through the fault of plaintiff. SKI, Ltd. v. Mountainside Properties, Inc., 114 A.3d 1169, 1179.


W.Va.


W.Va.1984. Cit. in conc. op., quot. in ftn. to conc. op. Lessors brought an action to reform or void an oil and gas lease
on the grounds that it was no longer commercially reasonable. The lower court granted the lessees' motion to dismiss
the action for failure to state a claim upon which relief could be granted, and the lessors appealed. This court reversed,
holding that, though the lessors were estopped from relying on equitable principles because they were not the original
parties to the contract, their allegations concerning the possibility of mutual mistake, as well as their allegation that
the lessees abandoned the leasehold by failing to pay royalties to the lessors, raised potentially meritorious arguments
which precluded summary judgment. A concurrence agreed that the lessors were entitled to a hearing on the merits of
their claim but upon much more equitable bases than the majority would allow, in order to provide the court with the
flexibility necessary to fill in contractual gaps and adapt to unexpected changes in the oil and gas industry since the lease
was originally put into effect. McGinnis v. Cayton, _W.Va. _, 312 S.E.2d 765, 773.
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Wyo.


Wyo.1998. Cit. in sup., subsec. (1) cit. in sup., com. (a) quot. in sup. A contract provided that neighboring landowners
would abandon their effort to establish a private road across the lands of a ranch in exchange for the ranch's promise
to survey and construct a resource road that would provide alternative access to the neighbors' lands. The neighboring
landowners sued the ranch, seeking specific performance of the contract or damages for breach of contract. Trial court
held that the neighbors had done everything required of them by the contract, and that performance was made impossible
by the state bureau of land management's refusal to issue the necessary permits. This court reversed and remanded,
holding that the trial court erred as a matter of law in invoking the doctrine of impracticability. The court determined
that, under the contract, the neighboring landowners assumed the risk that the bureau would not issue the necessary
permits and approvals for the road, and they should have provided for such a contingency in the contract. Mortenson
v. Scheer, 957 P.2d 1302, 1305, 1306.


Restatement of the Law - Contracts © 1932-2018 American Law Institute. Reproduced with permission. Other editorial enhancements ©


Thomson Reuters.


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government
Works.
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44 F.Supp.3d 541
United States District Court,


M.D. Pennsylvania.


Darrell DIODATO, Plaintiff
v.


WELLS FARGO INSURANCE
SERVICES, USA, INC., Defendant.


Civil Action No. 1:12–CV–2454.
|


Filed Sept. 8, 2014.


Synopsis
Background: Former employee, an insurance producer
who specialized in brokering insurance for bowling
alleys and family entertainment centers, filed state court
action against his former employer asserting claims for
fraudulent misrepresentation and inducement, breach of
contract and of duty of good faith and fair dealing,
violation of Pennsylvania's Wage Payment and Collection
Law (WPCL), defamation, commercial disparagement,
unauthorized use of name or likeness, unjust enrichment,
declaratory judgment, unfair competition, and violation
of Lanham Act. Employer timely removed action
and filed answer and counterclaims for breach of
contract, misappropriation and misuse of trade secrets in
violation of Pennsylvania's Uniform Trade Secrets Act
(PUTSA), unfair competition, conversion, and tortious
interference with prospective and existing business
relations. Defendant and counterclaimant moved for
summary judgment, and plaintiff and counterdefendant
moved for partial summary judgment.


Holdings: The District Court, Christopher C. Conner,
Chief Judge, held that:


[1] fraudulent inducement claim sounded in contract and
was barred by “gist of the action” doctrine;


[2] employee failed to prove that employer
breached agreement regarding trade secrets, confidential
information, nonsolicitation, and assignment of
inventions or implied duty of good faith and fair dealing;


[3] one statement by employee's supervisor was not
actionable under Pennsylvania law of defamation


and commercial disparagement but others were, and
employer's cease and desist letters were subject to
competitors privilege;


[4] employer was entitled to summary judgment on claim
for unjust enrichment;


[5] parol evidence rule barred employee's claim that
agreement was void for fraud in the inducement;


[6] nonacceptance provision in agreement was not
reasonably necessary to protect legitimate employer
interests;


[7] summary judgment was precluded on claim for
unauthorized use of name or likeness; and


[8] employee was entitled to summary judgment on all
of employer's counterclaims except that for breach of
contract.


Motions granted in part and denied in part.


Attorneys and Law Firms


*547  Frank P. Clark, Clark & Krevsky, LLC,
Lemoyne, PA, Bruce Jeffrey Warshawsky, Cunningham
& Chernicoff, P.C., Harrisburg, PA, for Plaintiff.


Michael R. Galey, James P. McLaughlin, Fisher &
Phillips, LLP, Radnor, PA, for Defendant.


Opinion


MEMORANDUM


CHRISTOPHER C. CONNER, Chief Judge.


Presently before the court in the above-captioned matter
are the motion (Doc. 63) for summary judgment by
defendant and counterclaimant Wells Fargo Insurance
Services, USA, Inc. (“Wells Fargo”) and the motion
(Doc. 66) for partial summary judgment by plaintiff
and counterdefendant Darrell Diodato (“Diodato”), each
pursuant to Federal Rule of Civil Procedure 56(a). These
motions present manifold issues, several of which are
nuanced and complex. For the reasons that follow, the
court will grant in part and deny in part each motion.
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I. Standard of Review
Through summary adjudication the court may dispose of
those claims that do not present a “genuine issue as to
any material fact” and for which a jury trial would be an
empty and unnecessary formality. See FED. R. CIV. P.
56(a). The *548  burden of proof is upon the non-moving
party to come forth with “affirmative evidence, beyond
the allegations of the pleadings,” in support of its right
to relief. Pappas v. City of Lebanon, 331 F.Supp.2d 311,
315 (M.D.Pa.2004); FED. R. CIV. P. 56(e); also Celotex
Corp. v. Catrett, 477 U.S. 317, 322–23, 106 S.Ct. 2548,
91 L.Ed.2d 265 (1986). This evidence must be adequate,
as a matter of law, to sustain a judgment in favor of the
non-moving party. See Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 250–57, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986); Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 587–89, 106 S.Ct. 1348, 89 L.Ed.2d 538
(1986); see also FED. R. CIV. P. 56(a), (e). Only if this
threshold is met may the cause of action proceed. Pappas,
331 F.Supp.2d at 315.


II. Statement of Material Facts 1


Darrell Diodato (“Diodato”) was employed by Wells
Fargo Insurance Services USA, Inc. (“Wells Fargo”) and
its predecessor entities for thirty-six years as an insurance
producer. (Doc. 65 ¶ 3; Doc. 73 ¶ 3). In that role, Diodato
serviced existing insurance business and originated new
insurance business. (Doc. 65 ¶ 4; Doc. 73 ¶ 4). Wells Fargo
paid Diodato an annual salary of approximately $230,000,
provided benefits, and purportedly covered his overhead
costs and business expenses. (Doc. 65 ¶¶ 5–8; Doc. 73
¶¶ 5(a)). Diodato contends that he paid certain business
expenses directly, without reimbursement, including: (1)
contributions to support fundraising activities; (2) funds
to entertain business contacts at annual meetings of
the Bowling Proprietors Association of Pennsylvania
(“BPAP”) and the Bowling Proprietors Association of
America (“BPAA”); (3) a $12,000 annual deduction from
his gross commission revenue to account for costs relating
to the annual endorsement of the BPAP; and (4) various
amounts paid to maintain the goodwill of the two Wells
Fargo account executives (“AEs”) who supported him.
(Doc. 73 ¶ 6).


Diodato specialized in brokering insurance for bowling
alleys and family entertainment centers. (Doc. 65 ¶
10; Doc. 73 ¶ 10). Diodato developed “numerous
personal and business relationships with owners of family


entertainment centers (including bowling centers)” and
considers himself to be “the godfather” of the bowling
alley insurance industry. (Doc. 65 ¶¶ 10–11; Doc. 73 ¶¶
10–11). Diodato also developed relationships with the
principals of four other entities who were insured as
part of a captive insurance program: Caretti, Inc., Sun
Motor Cars, Inc., United Drilling, Inc., and Meckley
Limestone Products, Inc. (Doc. 73 ¶ 10). Throughout his
employment, Diodato gained an encyclopedic knowledge
of bowling center operators and their specific insurance
needs and risk management issues. (Doc. 65 ¶ 14; Doc.
73 ¶ 14). Diodato testified that approximately seventy
percent (70%) of the revenue he generated was derived
from bowling center owners and operators. (Doc. 65 ¶ 15;
Doc. 73 ¶ 15).


At the request of his supervisor, James Voltz
(“Voltz”), Diodato executed the Wells Fargo Agreement
Regarding Trade Secrets, Confidential Information,
NonSolicitation, and Assignment of Inventions (the
“TSA”) subject to this litigation on December 17, 2009.
(See Doc. 65 ¶ 18; Doc. 73 ¶ 18; see also Doc. 65–
3, Diodato Dep. Ex. A at 1–3, July 3, 2013 (“Diodato
Dep.”). Diodato simultaneously executed the Wells Fargo
Producer Plan (“Producer Plan”). (See Doc. 65 ¶ 19;
see also Diodato Dep. Ex. E)). According to Diodato,
Voltz *549  forced him to sign the TSA and Producer
Plan without an opportunity to review them and verbally
represented that: (1) all producers were required to sign
the TSA; (2) that Diodato would be terminated if he did
not sign the TSA; and (3) that Diodato would receive one
percent (1%) additional compensation for his entire book
of business. (Doc. 73 ¶ 18(a)). Ostensibly, at least one
producer, John Ford, was not required to execute a TSA.
(See Doc. 73 ¶ 45(a)).


The TSA identifies the consideration supporting the
agreement as follows: “continued employment by a
Wells Fargo company ..., the ability to participate in a
new compensation plan containing new and additional
benefits which include, but are not limited to, a guaranteed
draw and an increased commission percentage for new
and net new revenue generated in 2010.” (Diodato Dep.
Ex. A at 1). The TSA also contains a confidentiality
and non-disclosure provision. This provision expressly
identifies the following information as falling within the
ambit of protected trade secrets: “the names, address,
and contact information for any of the Company's
customers and prospective customers, as well as other
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personal or financial information relating to any customer
or prospect.” (Id.) The TSA further contains a non-
solicitation provision, which provides, in pertinent part:


I agree that for a period of two (2) years immediately
following termination of my employment for any
reason, I will not do any of the following, directly or
indirectly or through associates, agents, or employees:


* * *


b. solicit, participate in or promote the solicitation
of any of the Company's clients, customers,
or prospective customers with whom I had
Material Contact and/or regarding whom I
received Confidential Information, for the purpose
of providing products or services that are
in competition with the Company's products
or services (“Competitive Products/Services”).
“Material Contact” means interaction between me
and the customer, client or prospective customer
within one (1) year prior to my last day as a team
member which takes place to manage, service or
further the business relationship; or


c. Accept insurance business from or provide
Competitive Products/Services to customers or
clients of the Company:


i. with whom I had Material Contact, and/or


ii. were clients or customers of the Company
within six (6) months prior to my termination of
employment.


This two-year limitation is not intended to limit the
Company's right to prevent misappropriation of its
Confidential Information beyond the two-year period.


(Id. at 2). The TSA contains an integration clause
acknowledging that the document constitutes the entire
agreement between the parties and is a final expression
of their collective intent. (Id. at 3). It explicitly states that
Diodato's employment with Wells Fargo is “at will,” and
that the TSA does not alter or modify his employment
status. (Id. at 3). The companion Producer Plan identifies
the “TSA Consideration” as follows: “For the 2010
Plan year only (January 1, 2010, through December 31,
2010), Participant will receive the following consideration
for signing the new TSA for [Wells Fargo]: Additional
1% on New Revenue and Additional 1% on Net New


Revenue.” (Id. Ex. E at 1). The Plan defines “Net New
Revenue” *550  as “new revenue recorded in 2010 less lost
business.” (Id.)


On April 27, 2011, Wells Fargo placed Diodato on
administrative leave with pay, and on May 16, 2011,
terminated his employment. (See Doc. 65 ¶¶ 37, 41;
Doc. 73 ¶¶ 37(a), 41). Unsurprisingly, the parties offer
drastically different accounts as to the reasons for
Diodato's discipline and ultimate termination. Diodato
alleges that the TSA and Producer Plan were never a
condition of producer employment with Wells Fargo. He
contends that these agreements were part of an elaborate
scheme by Wells Fargo to end his employment and
eliminate Diodato's access to his book of business. (Doc.
73 ¶ 18). According to Diodato, Voltz's end game was to
increase profitability by shedding Diodato's salary while
retaining revenues from his original book of business. (Id.
¶ 18(c)). The court notes that the only evidence supporting
this version of events is Diodato's declaration. (See id.
(citing Doc. 73–1, Diodato Dec. ¶ ¶ 18–24 (“Diodato Dec.
II”))).


Contrarily, Wells Fargo asserts that Diodato brokered
business without a properly executed brokerage
agreement, solicited insurance business without a
license, bound insurance coverage without the proper
documentation, attempted to issue “dummy invoices”,
and instructed staff to disregard rules, all in violation
of Wells Fargo's company policy. (Doc. 65 ¶ 27; Doc.
65–6, Voltz Dep. Ex. 40 July 12, 2013 (“Voltz Dep.”)
(formal disciplinary notice identifying concerns)). In a
formal warning letter to Diodato, Voltz also asserts that
Diodato disrupted sales meetings “with abrasive and
angry comments.” (Id.)


Wells Fargo identifies an April 2011 incident as the final
trigger for its decision to terminate Diodato. (Doc. 65
¶ 29). According to Wells Fargo, Diodato forged the
signature of Sun Motor Cars' (“Sun”) chief financial
officer on a warranty form appended to Sun's insurance
application, warranting that vehicles valued over $75,000
would be garaged overnight. (Id. ¶¶ 29–31). Diodato
concedes that he signed the form as Sun's chief financial
officer, but he claims that he simply sought to obtain
a quote for Sun's insurance coverage. (See Doc. 73
¶¶ 30–31). He flatly denies that his actions constitute
“forgery,” noting that Sun's officer ultimately signed the
final application before coverage was bound. (See id.) The
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issue of the forged signature came to the surface when a
luxury vehicle was stolen from Sun's outdoor lot in April
of 2011. (Id. ¶ 33). The insurer denied coverage because
Sun did not garage the vehicle as warranted. (Id. ¶¶ 30, 33).
Wells Fargo eventually reimbursed Sun for the $82,107
loss in lieu of the booked insurance. (See id. ¶ 34). Wells
Fargo thereafter placed Diodato on administrative leave.
(Id. ¶ 37). Following an audit in which many of Diodato's


accounts scored poorly, 2  Wells Fargo terminated his
employment on May 16, 2011. (See Doc. 65 ¶¶ 39–41; Doc.
67 ¶ 3).


Following Diodato's termination, Wells Fargo generated
and distributed to its clientele approximately fifty
three (53) insurance-related documents which identified
Diodato as the producer on their respective accounts.
(See Doc. 65 ¶ 48; Doc. 73 ¶ 48). Wells Fargo continued
to run advertisements in Roller Skating International
*551  Association's magazine, Roller Skating Business,


using Diodato's name until at least February of 2012 and
continued to identify him as a producer on the Wells
Fargo website months after his termination. (Doc. 73
¶ 49). Diodato did not consent to the continued use
of his name by Wells Fargo. (Id.) On July 20, 2011,
Wells Fargo issued a letter to Diodato's former clients
advising of a “personnel change” and informing them
that Diodato's AEs, Kay Plank (“Plank”) and Noreen
McKendrick (“McKendrick”), “have a combined 35 years
of experience with bowling alley clients” and “are still


here to work with you.” 3  (Doc. 65 ¶¶ 52–55; Doc. 73 ¶
52). Diodato personally advised his non-bowling industry
accounts that he was no longer with Wells Fargo. (Doc.
65 ¶ 57; Doc. 73 ¶ 57).


In approximately July of 2011, Diodato began working
with Christian Baker Company (“Christian Baker”), a
competitor of Wells Fargo. (Doc. 67 ¶ 45; Doc. 77 ¶
45). Diodato remained with Christian Baker from July
of 2011 until “early 2013,” when he began working
for American Insurance Administrators, Inc. (“AIA”),
another competitor of Wells Fargo. (See Doc. 67 ¶¶ 45–46;
Doc. 77 ¶¶ 45–46). In his declaration, Diodato “denies that
he solicited contacts that he previously managed at [Wells
Fargo]” but also “freely acknowledges that he maintained
long-standing personal connections with many of his
contacts and regards many of these persons as personal
friends.” (Doc. 67 ¶¶ 47–48; Doc. 77 ¶¶ 47–48). Diodato
admits that many of the clients he serviced at Wells Fargo
“left or removed their accounts from [Wells Fargo] in the


period following [his] termination.” (Doc. 67 ¶ 51; Doc. 77
¶ 51). He also acknowledges that some of these customers
asked him how to transfer their business from Wells Fargo
to another broker. (Doc. 67 ¶ 54; Doc. 77 ¶ 54). Diodato
does not deny that he was in regular business-related
contact with his Wells Fargo customers throughout the
duration of the non-solicitation period. (See Doc. 67 ¶¶
65–69; Doc. 77 ¶¶ 65–69 (citing inter alia Doc. 75, Ex. A,
Diodato PP (email response to Diodato from client noting
that he “sent that request for transfer to Wells Fargo
as you had asked”))). Wells Fargo sent cease and desist
letters to Christian Baker and AIA in September of 2011
and September of 2012, informing both firms of Diodato's
breach of the TSA and demanding that each ensure
Diodato's compliance with the TSA's terms. (See Doc.
67–6 at 12–27). As of June 2013, approximately seventy
three (73) of Diodato's former accounts had transferred to
another broker. (Doc. 67 ¶ 73; Doc. 77 ¶ 73).


III. Procedural History
Diodato commenced this civil action by filing an eleven
(11) count complaint (Doc. 1–2) on November 9, 2012,
in the Court of Common Pleas for Cumberland County,
Pennsylvania. Wells Fargo timely removed the litigation
to this court on December 10, 2012, pursuant to 28 U.S.C.
§ 1446, (Doc. 1), and filed an answer and counterclaim


(Doc. 5) 4  on December 17, 2012. Diodato filed an answer
(Doc. 9) to Wells Fargo's counterclaim on January 16,
2013. After a period of discovery, and several discovery
disputes addressed by *552  Chief Magistrate Judge
Martin C. Carlson, both parties moved for summary
judgment. (Docs. 63, 66). The motions are fully briefed
(Docs. 64, 68, 74, 75, 79, 80) and supplemented by lengthy
statements and counterstatements of fact. (Docs. 65, 67,
73, 77). This matter is ripe for disposition.


IV. Discussion


A. Wells Fargo's Motion for Summary Judgment
Diodato asserts the following eleven claims in his
complaint: fraudulent misrepresentation and inducement
(Count I); breach of contract—good faith and fair dealing
(Count II); breach of contract (Count III); violation
of Pennsylvania's Wage Payment and Collection Law
(“WPCL”), 43 PA. STAT. § 260.1 et seq. (Count IV);
defamation (Count V); commercial disparagement (Count
VI); unauthorized use of name or likeness in violation
of 42 PA. CONS.STAT. § 8316 (Count VII); unjust
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enrichment (Count VIII); declaratory judgment (Count
IX); unfair competition (Count X); and violation of 15
U.S.C. § 1125 (the “Lanham Act”) (Count XI). Wells
Fargo moves for summary judgment as to each claim,
asserting that the record is devoid of evidence supporting
Diodato's theories of liability and that it is entitled to
judgment as a matter of law.


1. Count I: Fraudulent Inducement


The gravamen of Diodato's fraudulent inducement


claim 5  is that Wells Fargo induced him to sign the
TSA as a precursor to termination of his employment
and cutting off access to his long-time clients. (Doc. 1–
2 at ¶¶ 102–19). In other words, Diodato contends that
Wells Fargo fraudulently induced him to agree to the
restrictive TSA and “actively concealed” its intent to
terminate his employment thereafter. (Id. ¶ 108). Wells
Fargo argues that the fraudulent inducement claim is a
misguided, transparent attempt by Diodato to circumvent
Pennsylvania's at-will employment doctrine and to assert
an otherwise prohibited claim for wrongful termination.
(Doc. 64 at 13). Wells Fargo also posits that Diodato has
adduced no evidence of fraud or fraudulent intent, and
that the gist of the action and economic loss doctrines bar
his claim. (Id.)


[1]  [2]  [3]  At the outset, the court rejects Wells Fargo's
argument with respect to at-will employment. Wells Fargo
is correct that the courts of the Commonwealth generally
adhere to the employment at-will doctrine, which allows
employers to terminate employees “for any reason or for
no reason” unless a contract between the parties provides
otherwise. Pipkin v. Pa. State Police, 548 Pa. 1, 693 A.2d
190, 191 (1997) (quoting Stumpp v. Stroudsburg Mun.
Auth., 540 Pa. 391, 658 A.2d 333, 335 (1995)); see also
Fraser v. Nationwide Mut. Ins. Co., 352 F.3d 107, 111
(3d Cir.2003) (noting the general rule in Pennsylvania
that “at-will employees may be terminated for any reason
or for no reason ... [unless] doing so would offend ...
public policy”). The doctrine does not bar every claim
arising from at-will employment relationships; rather, it
precludes only those claims arising from the decision to
terminate the employee. See Martin v. Hale, 699 A.2d
1283, 1287 (Pa.Super.Ct.1997). Pennsylvania courts have
held, for example, that tort claims arising independently
of the decision to terminate employment are not barred
by the at-will *553  employment doctrine. E.g., id. at


1287 (observing that “a torts action grounded on an
assertion of fraudulent inducement to accept employment
is distinct from and does not depend upon a wrongful
discharge claim or breach of employment contract claim”)
(citing Lokay v. Lehigh Valley Cooperative Farmers,
Inc., 342 Pa.Super. 89, 492 A.2d 405, 410 (1985)).
Diodato challenges not only his termination, but also
representations purportedly made to induce him to agree
to the TSA. His theory of fraud liability falls squarely
within this established exception. (See Doc. 74 at 13
(“Rather, Count I alleges that [Wells Fargo] made
fraudulent inducements to obtain [Diodato's] signature
on the TSA, which [Wells Fargo] then used as an
improper restraint against his ability to engage in lawful
employment.”)).


That the claim is not barred outright does not end
the court's inquiry, however, because Wells Fargo also
lodges a three-fold attack at the merits of the fraudulent
inducement claim, contending: first, that the gist of the
action and economic loss doctrines bar the claim; second,
that Diodato fails to adduce evidence of fraud; and third,
that the parol evidence rule precludes admission of the
evidence Diodato does cite. Because the court concludes
that Diodato's fraudulent inducement claim sounds in
contract and is barred by the gist of the action doctrine, the
court will not address Wells Fargo's remaining arguments.


[4]  [5]  For breach of a contract to constitute an
actionable common law tort, the allegedly tortious
conduct at issue “must be the gist of the action, the
contract being collateral.” eToll, Inc. v. Elias/Savion
Adver., Inc., 811 A.2d 10, 14 (Pa.Super.Ct.2002). The gist
of the action doctrine bars a tort claim when (1) the claim
arises from a contract between the parties; (2) the duties
breached were created by the contract; (3) liability derives
from the contract; or (4) the success of the tort claim


is wholly dependent upon the contract's terms. 6  Id. at
19. When applying the gist of the action doctrine, the
Pennsylvania Superior Court has explained that “a claim
should be limited to a contract claim when ‘the parties'
obligations are defined by the terms of the contracts, and
not by the larger social policies embodied by the law of
torts.’ ” Id. at 14 (quoting Bohler–Uddeholm Am., Inc. v.
Ellwood Group, Inc., 247 F.3d 79, 104 (3d Cir.2001)). In
other words, the court must inquire as to the source of
the duties allegedly breached: “if the duties in question are
intertwined with contractual obligations, the claim sounds
in contract, but if the duties are collateral to the contract,
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the claim sounds in tort.” Knit With v. Knitting Fever,
Inc., 2009 WL 3427054, at *5, 2009 U.S. Dist. LEXIS
98217, *13–14 (E.D.Pa. Oct. 20, 2009) (quoting Sunburst
Paper, LLC v. Keating Fibre Int'l, Inc., No. 06–3959, 2006
WL 3097771, at *1, 2006 U.S. Dist. LEXIS 78890, at *2
(E.D.Pa. Oct. 30, 2006)).


Diodato cites Sullivan v. Chartwell Investment Partners,
LP, 873 A.2d 710 (Pa.Super.Ct.2005) for the proposition
that the gist of the action doctrine does not operate to “bar
a fraud claim stemming from the fraudulent inducement
to enter into a contract.” (Doc. 74 at 14 (citing Sullivan,
873 A.2d at 719)). Diodato ignores a crucial caveat in the
Sullivan decision: the Commonwealth's Superior Court
did not find that the doctrine is categorically *554
inapplicable to fraudulent inducement claims; rather, the
court observed that the gist of the action doctrine “would
not necessarily bar a fraud claim stemming from the
fraudulent inducement to enter into a contract.” Sullivan,
873 A.2d at 719 (citing eToll, 811 A.2d at 19) (emphasis
added). As a consequence of this equivocal language, case
law as developed in the wake of eToll and Sullivan is less
than pellucid. As one court recently observed, “[t]he most
that can be said of the case[ ]law in this area is that the
gist-of-the-action doctrine will not always bar a fraudulent
inducement claim.” Guy Chem. Co. v. Romaco N.V., No.
3:06–96, 2007 WL 184782, at *5, 2007 U.S. Dist. LEXIS
4287, at *17 (W.D.Pa. Jan. 22, 2007) (emphasis added).


This court recently had the opportunity to analyze
the current state of this area of law in Agrotors, Inc.
v. Ace Global Markets, No. 1:13–cv–1604, 2014 WL
690623, at *4–5, 2014 U.S. Dist. LEXIS 22560, at *11–
13 (M.D.Pa. Feb. 22, 2014) (Conner, C.J.). Rejecting
Agrotor's position that all fraudulent inducement claims
are necessarily collateral to the contract, the court
observed that, in reality, “the state of the case law is much
more complex.” Id. at *4, 2014 U.S. Dist. LEXIS 22560
at *11. In Agrotors, this court adopted the comprehensive
analysis of the doctrine undertaken by the Honorable
Stewart Dalzell in Vives v. Rodriguez, 849 F.Supp.2d 507
(E.D.Pa.2012), summarizing that decision as follows:


In Vives, the court recognized that the Pennsylvania
Superior Court has adopted a bright line rule providing
that the “gist of the action” doctrine bars claims of
fraud in the performance of a contract but does not
bar claims for fraud in the inducement. However, the
Vives court also recognized that the Third Circuit, as
well as district courts within the Third Circuit, have


determined that the “gist of the action” doctrine may
bar claims for fraud in the inducement “where the
false representations concerned duties later enshrined in
the contract.” These federal cases also warned against
any reliance on the distinction between fraudulent
inducement and fraudulent performance claims, instead
emphasizing that the doctrine requires a fact-intensive
analysis. The Vives court ultimately sided with the
authority within the Third Circuit and predicted that
the Pennsylvania Supreme Court would find that the
“gist of the action” doctrine bars fraudulent inducement
claims based upon “misrepresentations as to a party's
intent to perform under a contract.”


Agrotors, 2014 WL 690623, at *4, 2014 U.S. Dist. LEXIS
22560, at *11–13 (citing Vives, 849 F.Supp.2d at 518–
20). Other district courts within the Third Circuit Court
of Appeals have adopted the Vives decision. See Irish
Isle Provision Co., Inc. v. Polar Leasing Co., Inc., No.
4:12–cv–00778, 2013 WL 6077362, at *5–6, 2013 U.S.
Dist. LEXIS 164349, at *14–18 (M.D.Pa. Nov. 19, 2013);
Oldcastle Precast, Inc. v. VPMC, Ltd., No. 12–6270, 2013
WL 1952090, at *9–11, 2013 U.S. Dist. LEXIS 67481, at
*27–30 (E.D.Pa. May 13, 2013); Bengal Converting Servs.
v. Dual Printing, Inc., No. 11–6375, 2012 WL 831965, at
*3–4, 2012 U.S. Dist. LEXIS 33156, at *8–11 (E.D.Pa.
Mar. 12, 2012). Neither the Pennsylvania Supreme Court
nor the Third Circuit has ruled otherwise since this court's
decision in Agrotors.


[6]  Hence, the court must examine the relationship
between Diodato's simultaneously pleaded fraudulent
inducement and contract claims and determine whether
the two are “interwoven,” precluding his tort claim, or
whether the fraud claim is “collateral” to the TSA. See
*555  Bengal, 2012 WL 831965, at *3–4, 2012 U.S. Dist.


LEXIS 33156, at *10 (“In other words, if the duties in
question are intertwined with contractual obligations, the
claim sounds in contract, but if the duties are collateral to
the contract, the claim sounds in tort.”) (citing Sunburst
Paper, 2006 WL 3097771, at *1, 2006 U.S. Dist. LEXIS
78890, at *2). Viewed thusly, the doctrine bars Diodato's
fraudulent inducement claim. Diodato contends that
Voltz induced him to sign the TSA by representing that:
(1) Wells Fargo producers were required to sign the TSA
as a condition of their continued employment, and (2)
as consideration for the TSA, Diodato would receive an
additional one percent (1%) payment on the commissions


from his 2009 book of business. 7  (See Doc. 74 at 10–11;
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Diodato Dec. ¶¶ 18–19). Each of these representations is
expressly addressed by the plain terms of the TSA and
Producer Plan. (Diodato Dep. Ex. A at 1 (acknowledging
TSA is executed “[i]n consideration for my continued
employment by a Wells Fargo company”); Ex. E at 1
(“For the 2010 Plan year only (January 1, 2010 through
December 31, 2010), [Diodato] will receive the following
consideration for signing the new TSA ...: Additional
1% on New Revenue and Additional 1% on Net New
Revenue.”)). These representations similarly are integral
to Diodato's breach of contract claim. (See Doc. 1–2 ¶¶
128–34 (alleging that the Producer Plan provided, and
Voltz promised, that Diodato would receive additional
one percent (1%) payment and that Wells Fargo failed to
make said payment, in breach of its contract)).


In fact, Diodato's fraudulent inducement claim is not
based on a single representation that is not contemplated
by his breach of contract claim. In other words, nothing
in the record establishes that Wells Fargo made a
representation beyond the scope of the TSA. Cf. Williams,
93 Fed.Appx. at 386 (when defendants induced plaintiffs
to buy gaming assets for a set price on an exclusive
basis while secretly marketing to other buyers, fraud in
the inducement claim sounds in contract and is barred
by gist of the action doctrine); Plexicoat Am., LLC
v. PPG Architectural Finishes, Inc., 9 F.Supp.3d 484,
488 (E.D.Pa.2014) (observing that gist of the action
doctrine bars fraudulent inducement claim unless “pre-
contractual statements were outside the scope of the
eventual contract”); Irish Isle Provision Co., 2013 WL
6077362, at *6, 2013 U.S. Dist. LEXIS 164349, at *17
(dismissing fraudulent inducement claim when statements
“do not demonstrate a relationship collateral to the
contract as required to survive the gist of the action
doctrine”); Penn City Invs., Inc. v. Soltech, Inc., No.
01–5542, 2003 WL 22844210, 2003 U.S. Dist. LEXIS
22321 (E.D.Pa. Nov. 25, 2003) (when “pre-contractual
statements concerned specific duties that the parties
later outlined in the contract,” doctrine bars fraudulent
inducement claim). Measured against this authority, the
court concludes that Diodato's breach of contract claim
subsumes any separate claim for fraudulent inducement.
The court will grant summary judgment to Wells Fargo
with respect to Count I.


*556  2. Counts II & III: Breach of Contract &
Breach of the Duty of Good Faith & Fair Dealing


Diodato sets forth two contract claims in his complaint:
one for breach of the terms of the TSA, and one for breach
of the TSA's implied duty of good faith and fair dealing.
(Doc. 1–2 ¶¶ 120–36).


[7]  To prevail on a claim for breach of contract under
Pennsylvania law, a plaintiff must prove the following: (1)
the existence of a contract, including its essential terms;
(2) defendant's breach of duty imposed by the terms; and
(3) actual loss or injury as a direct result of the breach.
See Ware v. Rodale Press, Inc., 322 F.3d 218, 225 (3d
Cir.2003) (quoting CoreStates Bank, N.A. v. Cutillo, 723
A.2d 1053, 1058 (Pa.Super.Ct.1999)). Diodato asserts that
Wells Fargo breached the TSA by failing to pay him
earned compensation subsequent to his termination and
by enforcing the agreement in bad faith. The court will
address each of the alleged breaches in turn.


a. Failure to Make Payments


Diodato contends that Wells Fargo failed to compensate
him as required by the TSA. He specifically alleges
that Wells Fargo failed to pay him a guaranteed draw,
increased commission for new revenue and net new
revenue generated in 2010, and an “additional one percent
(1%) payment.” (See Doc. 1–2 ¶¶ 131–34). Wells Fargo
responds that undisputed record evidence establishes that
Diodato was paid in accordance with the Producer Plan
and that it is entitled to summary judgment on this claim.
(Doc. 64 at 19–20). Wells Fargo cites the deposition
testimony of John Kluxen, a Wells Fargo employee, who
reviewed Diodato's paycheck dated March 18, 2011, and
testified that Diodato received a $1,186.79 payment on
that date, representing one percent (1%) of new and net
new revenue generated by accounts he serviced in 2010.
(See Doc. 65–5, Kluxen Dep. 71:5–74:10, May 31, 2013
(“Kluxen Dep.”)).


[8]  [9]  Diodato does not respond to this evidence or
otherwise support the allegations of his complaint in
opposition to Wells Fargo's motion. (See Doc. 74 at
22–26). Courts within the Third Circuit have routinely
held that a non-movant's failure to offer any response
to an opposing party's summary judgment arguments
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constitutes an abandonment of claims left undefended.
See Nissan World, LLC v. Mkt. Scan Info. Sys., No. 05–
2839, 2014 WL 1716451, at *10, 2014 U.S. Dist. LEXIS
59902, at *31 (D.N.J. Apr. 30, 2014) (“Failing to raise
an argument in opposition to a motion for summary
judgment constitutes a waiver of that argument.”); Mills
v. City of Harrisburg, 589 F.Supp.2d 544, 558 n. 15
(M.D.Pa.2008) (deeming abuse of process and emotional
distress claims to be “abandoned” and granting summary
judgment to defendants when counsel failed to respond
to arguments raised against those claims) (citing Smith
v. Lucas, No. 4:05–cv–1747, 2007 WL 1575231, at *3–4,
2007 U.S. Dist. LEXIS 39655, at *10 (M.D.Pa. May 31,
2007) (holding that plaintiff abandoned claims by failing
to respond to them in opposition to summary judgment);
Clarity Software, LLC v. Allianz Life Ins. Co. of N. Am.,
No. 2:04–cv–1441, 2006 WL 2346292, at *2, 2006 U.S.
Dist. LEXIS 56217, at *5 (W.D.Pa. Aug. 11, 2006) (same);
Cacciatore v. Cnty. of Bergen, No. 02–1404, 2005 WL
3588489, at *1 n. 1, 2005 U.S. Dist. LEXIS 37568, at *1
n. 1 (D.N.J. Dec. 30, 2005)). In the exercise of caution,
the court notes that the record is devoid of probata in
support of the allegata. See Morris v. Orman, No. 87–
5149, 1989 WL 17549, at *8, 1989 U.S. Dist. LEXIS
1876, at *8 (E.D.Pa. Mar. 1, 1989) (emphasizing that “the
burden is on the [non-movant], *557  not the court, to
cull the record and affirmatively identify genuine, material
factual issues sufficient to defeat a motion for summary
judgment”) (citing Childers v. Joseph, 842 F.2d 689 (3d
Cir.1988)). Thus, Diodato's breach of contract claim, as
articulated in his complaint, fails to survive summary
judgment.


[10]  In lieu of defending the allegations of his complaint,
Diodato articulates an amended claim for breach of
contract in his opposition brief, contending for the first
time that Wells Fargo failed to pay more than one year's
worth of commission due upon his termination and failed
to reimburse him for work-related expenses. (See Doc. 74
at 22 (alleging that Wells Fargo terminated Diodato when
“approximately one year of his past commissions had been
lawfully earned but unpaid” and “his expenses for April
2011 ... were on his desk ... and never provided to him
despite demand”)).


It is well-settled that Diodato “may not amend his
complaint in his brief in opposition to a motion for
summary judgment.” Bell v. City of Phila., 275 Fed.Appx.
157, 160 (3d Cir.2008) (non-precedential) (citing Shanahan


v. City of Chi., 82 F.3d 776, 781 (7th Cir.1996)). 8  With
reliance on Bell, district courts within the Third Circuit
routinely reject such attempts. See, e.g., Ripple v. Olympic
Steel, Inc., No. 12–cv–2234, 2014 WL 509200, at *2,
2014 U.S. Dist. LEXIS 17528, at *5–6 (M.D.Pa. Feb.
10, 2014) (rejecting attempt to transform actual disability
claim under the Americans with Disabilities Act into
perceived disability claim at summary judgment as a
“failed attempt ... to change horses midstream”); Thomas
v. East Orange Bd. of Educ., 998 F.Supp.2d 338, 349–
50 (D.N.J.2014) (plaintiff cannot assert an aiding and
abetting discrimination claim for the first time in her
opposition to motion for summary judgment); Duran
v. Merline, 923 F.Supp.2d 702, 723–24 (D.N.J.2013)
(summary judgment appropriate on access to courts claim
when plaintiff attempted to cite two additional instances
of misconduct in opposition brief which were absent
from plaintiff's complaint); Boles v. City of Phila. Water
Dep't, No. 06–1609, 2010 WL 2044473, at *6, 2010 U.S.
Dist. LEXIS 50686, at *18 (E.D.Pa. May 21, 2010)
(plaintiff may not transform disparate treatment claim
into retaliation claim through brief opposing summary
judgment); see also Baklayan v. Ortiz, No. 11–3943, 2012
WL 3560384, at *3, 2012 U.S. Dist. LEXIS 115712, at
*9 (D.N.J. Aug. 15, 2012) (applying Bell to Rule 12(b)(6)
motion to dismiss). Summary judgment is appropriate for
this reason alone.


Notwithstanding Bell, Diodato fails to offer evidence
which, if accepted by the jury, establishes that Wells
Fargo breached a payment obligation under the TSA.
Diodato acknowledges that the Producer Plan governed
his compensation structure during his tenure with Wells
Fargo and that the Plan provides: “Credited Commissions
are deemed earned once the Participant's Eligible Revenue
has been collected by [Wells Fargo].” (Doc. 73 ¶ 5(d)).
According to the Plan, “[c]ommission payments earned
under the Plan will be made within 45 days after the
Participant's payment period ends” and that “payments
earned ... must be made to the Participant no later than
March 15th after the end of the Plan year.” (Diodato Dep.
Ex E at ¶ 5(E)). The Plan further states that terminated
participants “will be paid Credited Commissions earned
through the Participant's termination date less any Draw
paid.” (Id. at ¶ 6(A)).


*558  Diodato alleges that Wells Fargo failed to pay him
“approximately” one year of past commissions in addition
to “estimated” expenses of $750. (Doc. 74 at 22). He
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cites to his own declaration, wherein he states that Wells
Fargo's commission payment structure was contrary to
the terms of the Producer Plan and that Wells Fargo
collected commission-eligible revenue for his accounts up
to a year before remitting payment to Diodato. (Diodato
Dec. ¶¶ 10–12). According to Diodato, when Wells Fargo
ceased paying him in May of 2011, two elements of
his compensation remained unpaid: Diodato's share of
commissions collected by Wells Fargo in 2010 but not
paid in 2011, and all commissions collected by Wells
Fargo in 2011 until Diodato's termination date. (Id.) Yet,
Diodato directs the court to no evidence other than his


own affidavit to support his position. 9


Diodato also argues that Wells Fargo must reimburse him
for an estimated $750 in expenses. (Doc. 74 at 24 (citing
Diodato Dec. 2 ¶ 60)). The Producer Plan provides that
Wells Fargo will reimburse its producers for “reasonable
business, travel and entertainment expenses” subject to its
reimbursement and auto policies with prior management
approval. (Diodato Dep. Ex. E at ¶ 5(E)). Wells Fargo
admits that it often reimbursed Diodato for business
expenses. (See Doc. 65 ¶ 8). As a result, it is plausible
that Wells Fargo may, under certain circumstances and
assuming requisite proof, be liable to Diodato for breach
of contract for failure to reimburse expenses. (Id.) Diodato
contends that “the information that would substantiate
[his expenses] was on his desk as of his last day at [Wells
Fargo] and [Wells Fargo] has refused to provide the same
to him.” (Diodato Dec. ¶ 60). Wells Fargo notes—and
Diodato does not refute—that Diodato never sought any
such documents in his fifty-eight (58) separate requests for
documents. (See Doc. 64 at 23 n. 5).


On this matter, the court concludes that Diodato has not
established a genuine issue of material fact sufficient to
survive summary judgment. Notwithstanding months of
discovery and ample opportunity to develop a record,
Diodato is before the court with nothing but his
own unsupported assertion that he is entitled to some
vague and ill articulated amounts of compensation and
reimbursements. (Doc. 74 at 23 (quoting Producer Plan
but contending, with reliance only on his own assertion,
that Wells Fargo did not follow it); id. at 24 (requesting
expenses of “approximately” $750)). Diodato fails to
direct the court to any objective evidence in support of
his assertions. The Third Circuit has held repeatedly that
such a showing cannot survive a motion for summary
judgment. See Kirleis v. Dickie, McCamey & Chilcote,


P.C., 560 F.3d 156, 161 (3d Cir.2009) (“Conclusory,
self-serving affidavits are insufficient to withstand a
motion for summary judgment.”); Podobnik v. United
States Postal Serv., 409 F.3d 584, 594 (3d Cir.2005)
(“[T]o survive summary judgment, a party must present
more than just ‘bare assertions, conclusory allegations or
suspicions' to show the existence of a genuine issue.”);
Solomon v. Soc'y of Auto. *559  Eng'rs, 41 Fed.Appx.
585, 586 (3d Cir.2002) (affirming court's entry of judgment
when “the only evidence in support of [plaintiff's] claims
was [plaintiff's] own testimony”). Cf. O'Donnell v. Passport
Health Commc'ns, No. 11–3231, 2013 WL 1482621,
at *9–14, 2013 U.S. Dist. LEXIS 51432, at *27–41
(E.D.Pa. Apr. 10, 2013) (denying summary judgment
when parties submitted competing evidence as to when
compensation was “earned” and amount of expenses for
which plaintiff sought reimbursement was established


by evidentiary support). 10  This evidentiary deficiency
compounds Diodato's failure to plead these claims in the
first instance and is fatal to the compensation aspect of his
breach of contract claim.


[11]  This evidentiary vacuum similarly defeats Diodato's
WPCL claim in Count IV. Claims for violation of the
WPCL are entirely contingent upon proof of a contractual
obligation to pay wages and an attendant breach of
that obligation. See Sheils v. Pfizer, Inc., 156 Fed.Appx.
446, 451–52 (3d Cir.2005) (affirming district court's grant
of summary judgment on WPCL claim when plaintiff
failed to prove that defendant breached a contractual
obligation to pay him earned wages); see also Oberneder
v. Link Comp. Corp., 548 Pa. 201, 696 A.2d 148, 150
(1997) (“The [WPCL] provides employees a statutory
remedy to recover wages ... that are contractually due to
them.” (emphasis added) (citing Killian v. McCulloch, 850
F.Supp. 1239, 1255 (E.D.Pa.1994))). Although Diodato
does not expressly concede this point, he conflates his
WPCL and breach of contract analyses in his opposition
papers, implicitly agreeing that the claims rise and fall
together. (See Doc. 74 at 22–26). For these reasons, the
court will grant Wells Fargo's motion with respect to the
WPCL claim.


b. Failure to Implement and Perform TSA in Good Faith


[12]  [13]  Diodato states a separate claim against Wells
Fargo for breach of the implied duty of good faith and fair
dealing under the TSA. Pennsylvania courts have adopted
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Section 205 of the Restatement (Second) of Contracts,
which provides that every contract imposes a “limited
duty” of good faith and fair dealing on each party in
performing and enforcing the same. See Baker v. Lafayette
College, 350 Pa.Super. 68, 504 A.2d 247, 254 (1985)
(citing and adopting RESTATEMENT (SECOND) OF


CONTRACTS § 205). 11  This implied “duty to perform
contractual obligations in good faith does not evaporate
merely because the contract is an employment contract,
and the employee has been held to be an employee at


will.” 12  Somers v. Somers, 418 Pa.Super. 131, 613 A.2d
1211, 1213 (1992).


*560  [14]  The court observes as a threshold matter that
much of Diodato's claim pertains to conduct predating the
contract's execution. (Doc. 74 at 17 (emphasizing Wells
Fargo's efforts to obtain his signature and use the TSA
to prevent his access to the market)). Diodato contends,
for example, that Wells Fargo entered into the TSA with
the intent of using pretextual grounds to terminate his
employment, (Doc. 1–2 ¶ 123), and that this intent violates
the covenant of good faith. Notably, the duty of good faith
and fair dealing does not extend to contract formation and
pertains only to the performance of the contract itself. See
Novinger Grp., Inc. v. Hartford Ins., Inc., 514 F.Supp.2d
662, 671–72 (M.D.Pa.2007) (Conner, C.J.) (dismissing
claim based solely on defendant's actions and intentions
preformation) (quoting Falbo v. State Farm Life Ins. Co.,
No. 96–5540, 1997 WL 116988, at *2–3, 1997 U.S. Dist.
LEXIS 2687, at *7 (E.D.Pa. Mar. 13, 1997)). To the extent
Diodato contends Wells Fargo violated the duty of good
faith and fair dealing by inducing him to execute the
agreement in the first instance, the law forecloses his claim.


[15]  In any event, a claim for breach of the duty of good
faith and fair dealing does not lie separately from the
terms of the contract itself. See Burton v. Teleflex, Inc.,
707 F.3d 417, 432–33 (3d Cir.2013); see also Stewart v.
SWEPI, LP, 918 F.Supp.2d 333, 343–44 (M.D.Pa.2013)
(“Pennsylvania does not recognize a separate cause of
action for breach of the covenant ‘because such a breach
is merely a breach of contract.’ ”) (citing LSI Title
Agency, Inc. v. Eval. Servs., Inc., 951 A.2d 384, 392
(Pa.Super.Ct.2008) (observing that a “claim for breach
of the implied covenant of good faith and fair dealing
is subsumed in a breach of contract claim”)); McHale v.
NuEnergy Grp., No. 01–4111, 2002 WL 321797, at *8,
2002 U.S. Dist. LEXIS 3307, at *22–23 (E.D.Pa. Feb.
27, 2002) (concluding that “Pennsylvania law would not


recognize a claim for breach of covenant of good faith and
fair dealing as an independent cause of action separate
from the breach of contract claim”). Stated differently,
a good faith and fair dealing claim “must always be
grounded in a specific provision of a contract” rather
than some abstract or perceived social policy. Nationwide
Ins. Indep. Contrs. Ass'n v. Nationwide Mut. Ins. Co., 518
Fed.Appx. 58, 62 (3d Cir.2013) (citing Burton, 707 F.3d
at 433; Northview Motors, Inc. v. Chrysler Motors Corp.,
227 F.3d 78, 91 (3d Cir.2000) (noting that a claim for
breach of the duty of good faith and fair dealing cannot be
“divorced from the specific clauses of the contract”)); see
also Heritage Surveyors & Eng'rs, Inc. v. Nat'l Penn Bank,
801 A.2d 1248, 1253 (Pa.Super.Ct.2002) (explaining that
duty of good faith arises under the law of contracts rather
than implicating the broader social policies of the law of
torts).


These principles defeat Diodato's claim. Diodato offers
broad, conspirative theories with respect to Wells Fargo's
intentions in terminating his employment but does not
identify a single provision of the TSA that Wells Fargo
allegedly violated. (See Doc. 74 at 19–21). Nothing about
Diodato's claim is “grounded in a specific provision of
the contract.” Nationwide Ins., 518 Fed.Appx. at 62.
Indeed, rather than identifying a breach of the TSA,
Diodato's summary of the law devolves rapidly into
an attack of Wells Fargo's reasons for terminating his
employment. (See Doc. 74 at 19–21). Diodato clearly
attempts to circumvent the at-will employment doctrine
by transforming a prohibited wrongful termination claim


into a contractual bad *561  faith claim. 13  Pennsylvania
courts have expressly rejected such a course. See Donahue
v. FedEx, 753 A.2d 238, 243 (Pa.Super.Ct.2000) (holding
that appellant “cannot as a matter of law maintain an
action for breach of the implied duty of good faith and fair
dealing, insofar as the underlying claim is for termination
of an at-will employment relationship”); cf. Baker, 504
A.2d at 255–56 (allowing at-will employee to proceed on
breach of implied duty of good faith and fair dealing
theory when employee identified specific provision of the
contract that employer allegedly failed to perform in good
faith). Because Diodato has failed to establish a bad faith
breach of any provision of the TSA, the court will grant
Wells Fargo's motion for summary judgment with respect
to his bad faith claim.
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3. Counts V & VI: Defamation
and Commercial Disparagement


Diodato asserts the following in support of his defamation
and commercial disparagement claims: (1) that Voltz
informed John Zukus (“Zukus”), a Wells Fargo business
manager, that Diodato's actions were “not in Wells
Fargo's best interests”; (2) that he “painted a picture”
to Richard Fiato (“Fiato”), head underwriting officer
for North Pointe Insurance (“North Pointe”), that
Diodato's “business practices were suspect and that he was
insubordinate”; and (3) that Wells Fargo's counsel advised
both Christian Baker and AIA by letter that Diodato
was in violation of the TSA by contacting and soliciting
his former clients to transfer their insurance business to
Christian Baker or AIA. (Doc. 74 at 26–27).


[16]  [17]  To prevail on a claim for defamation, Diodato
must adduce evidence of the following elements: (1)
the defamatory character of the communication; (2)
its publication by the defendant; (3) its application to
the plaintiff; (4) understanding by the recipient of its
defamatory meaning; (5) understanding by the recipient
of it as intended to be applied to the plaintiff; (6)
special harm resulting to the plaintiff from its publication;
and (7) abuse of a conditionally privileged occasion.


See 42 PA. CONS.STAT. § 8343(a). 14  Wells Fargo
argues that Diodato's evidence insufficiently identifies the
communications at issue and consequently fails to satisfy
the element *562  of publication. Wells Fargo also posits
that each statement is privileged.


Record evidence supports Diodato's allegation that
Voltz informed Zukus that Diodato's actions “weren't
in the best interests of Wells Fargo” on the Monday
following Diodato's termination. (Doc. 73–14, Zukus
Dep. 49:25–50:4, (“Zukus Dep.”) Mar. 8, 2013). Similarly,
Richard Fiato states in his affidavit that Voltz, on
more than one occasion, “was more than willing to
discuss Diodato's termination and paint a picture that
[Diodato's] business practices were suspect and [Diodato]
was insubordinate.” (Doc. 73–5, Fiato Dec. ¶¶ 12–13
(“Fiato Dec.”) (stating that “I told [Voltz] that I did not
want to ‘be involved in that soup,’ but he insisted on
talking to me about it”)). McKendrick states that the
North Pointe meeting took place on August 3, 2011. (See
Doc. 73–2, McKendrick Dec. ¶ 4 (“McKendrick Dec.”)).
Wells Fargo admits that it sent multiple cease and desist


letters to both Christian Baker and AIA highlighting
Diodato's perceived violations of the TSA. (See Doc. 79
at 18 (acknowledging that it sent letters to alleged “co-
conspirators” seeking assistance in obtaining Diodato's
compliance with the TSA)). Hence, Diodato sufficiently
identifies the statements at issue for present purposes
—the inquiry for the court's resolution is whether the
communications are sufficient to establish defamation
liability.


a. Voltz Statement to Zukus


[18]  Wells Fargo contends first that Voltz's statement
to Zukus regarding the reasons for Diodato's termination
is merely a statement of opinion not subject to civil
liability for defamation. (See Doc. 79 at 16–17). As a
general rule, statements of opinion are immune from
defamation liability. See Green v. Mizner, 692 A.2d
169, 174 (Pa.Super.Ct.1997) (citing Mathias v. Carpenter,
402 Pa.Super. 358, 587 A.2d 1, 2–3 (1991)). In order
for a statement of opinion to be actionable, it must
be reasonably understood to “imply the existence of
undisclosed defamatory facts.” Mzamane v. Winfrey,
693 F.Supp.2d 442, 481 (E.D.Pa.2010) (quoting Veno v.
Meredith, 357 Pa.Super. 85, 515 A.2d 571, 575 (1986)); see
also RESTATEMENT (SECOND) OF TORTS § 566 (“A
defamatory communication may consist of a statement of
an opinion but a statement of this nature is actionable only
if it implies the allegation of undisclosed defamatory facts
as the basis for the opinion.”). Whether a given statement
is opinion or fact is a question of law for the trial court.
Green, 692 A.2d at 174.


[19]  The court concludes that Voltz's statement that
Diodato's actions “weren't in the best interests of Wells
Fargo” is ambiguous, obscure, and, does not imply the
existence of specific defamatory facts. Mzamane, 693
F.Supp.2d at 481 (quoting Veno, 515 A.2d at 575); see
also RESTATEMENT (SECOND) OF TORTS § 566.
The opinion, without contextual facts, neither “impugns”
Diodato's professional skills as an insurance broker, see
Baker, 504 A.2d at 251, nor implies his violation of
any particular duty or other responsibility as a Wells
Fargo employee. (See Zukus Dep. 49:25–50:4 (offering no
factual context other than “best interests” statement)). In
other words, this statement of Voltz's personal opinion,
even if taken as true by another, is non-specific and fails to
imply any fact that impairs Diodato's business reputation
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or raises questions as to his professional character.
See Baker, 504 A.2d at 251 (only communications that
“ascribe[ ] to another conduct, character or a condition
that would adversely affect his fitness for the proper
conduct of his lawful business, trade or profession' ” are
defamatory (quoting RESTATEMENT (SECOND) OF
TORTS § 573)). The court will grant summary judgment
to Wells Fargo with respect to this claim.


*563  b. Voltz Statement to Fiato


Wells Fargo raises only one argument with respect to
Voltz's statements to Fiato during the North Pointe
meeting: it posits that Diodato fails to sufficiently identify
an actual statement in support of his claim. (See Doc. 64 at
23–25; Doc. 79 at 15–16). On the present record, the court
must disagree.


[20]  [21]  Wells Fargo's argument that the North Pointe
statement is insufficiently identified as to time, place, and
content is refuted by the record. With respect to the North
Pointe meeting, the record establishes that: (1) the meeting
occurred on August 3, 2011, (McKendrick Dec. ¶ 4); (2)
the meeting was attended by Voltz, Fiato, and Linda
Petrella, (id.); and (3) during the meeting, Voltz explicitly
described Diodato as “insubordinate” and his business


practices as “suspect.” 15  (Fiato Dec. ¶ 12). The court
rejects Wells Fargo's position that the record does not
identify a “specific defamatory statement” attributable to
it or its management.


Wells Fargo also cites Holewinski v. Children's Hosp.,
437 Pa.Super. 174, 649 A.2d 712 (1994), as support
for its position that Diodato's evidence falls short of
identifying “specific defamatory statement(s) attributable
to [Wells Fargo].” (Doc. 79 at 15). Holewinski is entirely
distinguishable and, in fact, weighs in Diodato's favor.
Holewinski was hired in 1980 by Children's Hospital
and received “position upgrades” (ostensibly promotions)
over time. Id. at 714. In 1991, the hospital hired a new chief
of pediatric neurosurgery who advised the plaintiff that
he planned to increase the qualifications for her position,
which would effectively disqualify her for the job. Id.
The new chief did so in April of 1992, and plaintiff was
terminated effective June 30, 1992; her replacement was
hired and commenced employment in mid-May of 1992.
Id. At the motion to dismiss stage, the plaintiff urged the
court to draw inferences of defamation from the “nature


of her termination,” the meeting between herself and the
new chief of pediatric neurosurgery, her replacement's
hiring, and her replacement's actions while Holewinski
was still employed. Id. at 715–16. The court held that
failure “to set forth a specific statement” is fatal to a
defamation claim. Id. at 716. In other words, inferences
and an opportunity for defamation are insufficient, and
plaintiffs must identify a specific statement in order to
prevail. See id. As noted supra, and in stark contrast
to Holewinski, Diodato has set forth specific statements
made by Voltz during the August 3, 2011, meeting. (See
McKendrick Dec. ¶ 4; Fiato Dec. ¶¶ 12–13). This claim
survives summary judgment.


c. Cease and Desist Letters


[22]  Diodato also bases his defamation claim on the
contents of various letters sent by Wells Fargo to Christian
Baker and AIA following his termination. These letters
advised Christian Baker and AIA principals of the terms
of Diodato's TSA and alleged that Diodato was violating
the TSA with the assistance of Christian Baker and AIA.
The Christian Baker letter provided, in pertinent part, as
follows:


[Wells Fargo] has received
information indicating that, since
becoming affiliated with Christian
Baker, [Diodato] has violated and is
continuing to violate the contractual
obligations outlined above, *564
and is doing so with Christian
Baker's aid and assistance. [Wells
Fargo] has learned that [Diodato]
has contacted many of [Wells
Fargo's] clients by telephone and in
person and solicited them to transfer
their insurance business away from
[Wells Fargo]. [Wells Fargo] has
also learned that [Diodato] has
advised clients that, if they are
not comfortable transferring their
business to Christian Baker, he can
“park” their business at [AIA] for
a period of time.... This conduct
directly violates [Diodato's] post-
employment contractual, statutory,
and common-law obligations....
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(Doc. 67–6 at 12–15). Wells Fargo additionally demanded
that Christian Baker ensure Diodato's compliance with
the terms of the TSA and advised that it would enforce
its rights in court if necessary. (Id.) The content and
demands of the AIA letter are virtually identical to the
language of the Christian Baker letter quoted above, with
relevant substitutions pertinent to the recipient. (Id. at 16–
19). Wells Fargo additionally informed AIA that it had
“learned that Diodato has advised clients that, while he
does not currently work for AIA, he will be working for
AIA in the future and ... can continue to provide insurance
brokerage services to them despite the fact that he does
not work for AIA.” (Id. at 18).


Wells Fargo does not deny authoring or mailing these
letters. (See Doc. 79 at 18). Rather, it contends that each
of the letters is subject to a competitors privilege. (Id.)
It directs the court to Gresh v. Potter McCune Co., 235
Pa.Super. 537, 344 A.2d 540 (1975) as support. Gresh
involved similar facts: a plaintiff salesman voluntarily
terminated his employment with defendant company after
executing a restrictive covenant including non-solicitation
provisions and thereafter went to work for a competitor
and commenced solicitation of the defendant company's
customers. Id. at 541. The defendant company sent a
cease and desist letter to plaintiff's new employer, advising
that it intended to take all legal steps necessary to ensure
plaintiff complied with terms of the restrictive covenant.
Id. In response, plaintiff's new employer terminated
his employment, and plaintiff brought suit against the
defendant company alleging, inter alia, that the cease
and desist letter constituted defamation. Id. The court
held that because the defendant company had introduced
evidence of the interest it sought to protect in sending its
cease and desist letters, a conditional privilege applied. Id.
at 543. The plaintiff failed to prove that the defendant
company had abused this privilege, and, therefore, the
court granted summary judgment in the defendant's favor.
Id.


Wells Fargo argues that, like the employer in Gresh,
it reasonably believed that its efforts were necessary
to protect its interests as identified in the TSA. (Doc.
79 at 18 (“Just like the former employer in Potter
McCune, [Wells Fargo] reasonably believed that it had a
protectable interest—its customer relationships, goodwill,
and customer information—that it had protected by
restrictive covenant, and sent a letter to Christian Baker
and AIA in an effort to prevent further breaches.”)). Such


interests are legitimate and protectable. See infra at 568–
69. Diodato offers only the conclusory contention that no
privilege attaches to the cease and desist letters because
“Christian Baker and AIA were competitors” of Wells
Fargo and “Diodato was employed by Christian Baker”
when the letters were sent. (Doc. 74 at 29). Diodato fails
to demonstrate that Wells Fargo abused the competitive
privilege. See Wilson, 2013 U.S. Dist. LEXIS 33555,
at *28–29 (citing Miketic v. Baron, 450 Pa.Super. 91,
675 A.2d 324, 329 (1996)). For this reason, the court
is compelled to *565  grant Wells Fargo's motion with
respect to the cease and desist letters.


4. Count VIII: Unjust Enrichment


[23]  [24]  To prevail on a claim for unjust enrichment,
Diodato must prove that: (1) he conferred a benefit
on Wells Fargo; (2) that Wells Fargo appreciated the
benefit; and (3) under the circumstances, “it would be
inequitable for the defendant to retain the benefit without
payment” to Diodato. Mass. Mut. Life Ins. Co. v. Curley,
459 Fed.Appx. 101, 108 (3d Cir.2012). In Count VIII,
Diodato asserts a claim for unjust enrichment and seeks
“restitution from [Wells Fargo] for all amounts received
by [Wells Fargo] on and after May 16, 2011, deriving from
commissions from customers and/or business contacts on
account of insurance placed by Diodato.” (Doc. 1–2 ¶
172). Diodato further contends that genuine issues of
fact exist with respect to whether Wells Fargo unjustly
continued to generate commissions on accounts which
Diodato had “worked for thirty-six (36) years to build as
part of his business and his life.” (Doc. 74 at 32).


With respect to commissions allegedly earned and owing,
Diodato transparently attempts to restate his contract
claim as one sounding in equity. (See Doc. 74 at 22
(contending, in support of breach of contract claim, that
Wells Fargo failed to pay him commission due and owing
under the Producer Plan); Doc. 74 at 30 (same in support
of unjust enrichment claim)). The court concluded supra
that Diodato's breach of contract claim lacks evidentiary
support and does not survive summary judgment. See
supra at 556–59. Diodato's unjust enrichment claim as to
unpaid commissions is entirely contingent upon proof of
the same facts underlying his breach of contract claim.
His failure to offer any evidence beyond his own ipse dixit
assertions is fatal to this aspect of his unjust enrichment
claim. See Podobnik v. U.S. Postal Service, 409 F.3d 584,
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594 (3d Cir.2005) (plaintiffs “must present more than just
‘bare assertions, conclusory allegations or suspicions' to
show the existence of a genuine issue” to survive summary
judgment); see also Kirleis, 560 F.3d at 161; Solomon, 41
Fed.Appx. at 586.


Diodato also alleges that Wells Fargo has been unjustly
enriched by continuing to generate commissions on
accounts that he secured and serviced throughout his
thirty-six (36) year career with Wells Fargo and its
predecessor entities. (Doc. 74 at 32). In his opposition
materials, Diodato fails to provide any record support for
this assertion. (See id.) Indeed, the record is devoid of
proof that Wells Fargo continued to unjustly receive any
benefit after Diodato's termination. (See id.) Moreover,
courts routinely reject unjust enrichment claims when a
plaintiff is hired for a particular purpose, accomplishes
that purpose, and is compensated for those services. See,
e.g., McGoldrick v. TruePosition, Inc., 623 F.Supp.2d
619, 625 (E.D.Pa.2009) (rejecting unjust enrichment claim
for additional compensation when “[plaintiff] performed
his job and was compensated with his salary”) (quoting
Herbst v. Gen. Accident Ins. Co., No. 97–8085, 1999 WL
820194, at *9, 1999 U.S. Dist. LEXIS 15807, at *27
(E.D.Pa. Sept. 30, 1999) (dismissing claim when plaintiff
“has not shown that he did anything more than work to
the best of his abilities for defendant as he was engaged
to do”)); Herald v. Star Blends, Inc., No. 90–6810, 1991
WL 158147, at *3, 1991 U.S. Dist. LEXIS 11248, at *8
(E.D.Pa. Aug. 13, 1991) (citing Hershey Foods Corp. v.
Ralph Chapek, Inc., 828 F.2d 989, 999 (3d Cir.1987)).
Absent proof that Wells Fargo realized a benefit and failed
to compensate Diodato in return, the court is compelled
to enter *566  summary judgment in Wells Fargo's favor
as to this claim.


5. Count IX: Declaratory Judgment


In Count IX, Diodato seeks a declaratory judgment
that the TSA is void or voidable: (1) for lacking
consideration; (2) as not being executed contemporaneous
to any change in his employment terms or conditions;
(3) as not being incident to an employment relationship;
(4) as unnecessary for the protection of Wells Fargo;
(5) as being an unlawful attempt by Wells Fargo to
oppress Diodato's attempts to solicit business contacts he
generated throughout his career; (6) as being unreasonable
in scope; (7) as being unreasonable in duration; (8)


for Wells Fargo's failure to comply with its material
terms; and (9) as a result of fraud in the inducement.
(Doc. 1–2 at ¶¶ 178–185). In his brief in opposition to
summary judgment, Diodato abandons many of these
theories, asserting only that it is void for fraud in the
inducement and that the TSA is not necessary to protect
a legitimate Wells Fargo interest. (See Doc. 74 at 36–38
(contending that the covenant is “born out of fraud [and]
used to protect interests that are not lawfully capable of
protection” and as such unenforceable)).


The parties agree as to the principal terms of the TSA. (See
Doc. 65 ¶¶ 18, 20; Doc. 73 ¶ 20). It provides, in relevant
part, that in consideration for continued employment
with Wells Fargo, the ability to participate in a new
compensation plan, and an increased commission on new
and net new revenue in 2010, Diodato, upon termination,
will return to Wells Fargo all confidential information
obtained throughout his employment and will refrain
from soliciting Wells Fargo's customers and employees
for a period of two (2) years. (Diodato Dep. Ex. C
at 1–2). In its motion and brief, Wells Fargo contends
that the TSA is supported by adequate consideration
insofar as it was executed in exchange for Diodato's
continued employment and a one percent (1%) additional
commission on new revenue and net new revenue, (Doc.
74 at 27–28), and that it was reasonably limited in scope


and duration. 16  (Id. at 30–31). It also contends that the
agreement is reasonably necessary for the protection of
valuable interests, and that Diodato cannot establish that
the TSA is the product of fraud. (Id. at 28–30). The court
addresses Wells Fargo's arguments in turn.


a. Fraudulent Inducement


The gist of the action doctrine bars a common law
claim for fraudulent inducement arising from the TSA.
See supra at 553–56. Hence, Diodato's allegations of
fraud are most appropriately analyzed in the context
of the TSA itself, as part of his declaratory judgment
claim. Diodato argues that the TSA is void because
Wells Fargo “obtained his signature by way of false
representations” and “falsely represented to [Diodato]
that he had to sign the TSA as a condition of retaining
his employment.” (Doc. 74 at 36). Wells Fargo responds
that Diodato adduced no evidence of fraud, and that the
evidence proffered is barred by the parol evidence rule.
(See Doc. 64 at 12–18, Doc. 79 at 4–7). The court agrees



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006565551&pubNum=0000506&originatingDoc=I6c583fc1382711e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_506_594&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_594

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018419708&pubNum=0000506&originatingDoc=I6c583fc1382711e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_506_161&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_161

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002474885&pubNum=0006538&originatingDoc=I6c583fc1382711e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_6538_586&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_6538_586

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002474885&pubNum=0006538&originatingDoc=I6c583fc1382711e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_6538_586&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_6538_586

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018387844&pubNum=0004637&originatingDoc=I6c583fc1382711e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_625

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018387844&pubNum=0004637&originatingDoc=I6c583fc1382711e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_625

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999231617&pubNum=0000999&originatingDoc=I6c583fc1382711e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999231617&pubNum=0000999&originatingDoc=I6c583fc1382711e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999231617&pubNum=0000999&originatingDoc=I6c583fc1382711e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991144180&pubNum=0000999&originatingDoc=I6c583fc1382711e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991144180&pubNum=0000999&originatingDoc=I6c583fc1382711e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991144180&pubNum=0000999&originatingDoc=I6c583fc1382711e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987111542&pubNum=0000350&originatingDoc=I6c583fc1382711e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_350_999&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_999

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987111542&pubNum=0000350&originatingDoc=I6c583fc1382711e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_350_999&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_999

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017596426&pubNum=0004637&originatingDoc=I6c583fc1382711e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_553&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_553





Diodato v. Wells Fargo Ins. Services, USA, Inc., 44 F.Supp.3d 541 (2014)


2014 IER Cases 167,606


 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 15


with Wells Fargo that the parol evidence rule bars each
representation cited by Diodato.


[25]  [26]  The parol evidence rule states that when the
parties have adopted a writing *567  as a final and
complete expression of their agreement, any “evidence of
negotiations leading to the formation of the agreement
is inadmissible” to explain or contradict the language of
the agreement. Yocca v. Pittsburgh Steelers Sports, Inc.,
578 Pa. 479, 854 A.2d 425, 436–37 (2004); 1726 Cherry
St. P'ship v. Bell Atl. Props., 439 Pa.Super. 141, 653
A.2d 663, 666 (1995). Pennsylvania law, which the parties
agree is applicable here, distinguishes between fraud in the
inducement and fraud in the execution for the purpose
of the parol evidence rule. Parol evidence is admissible
when a party alleges fraud in the execution, that is, that
a previously agreed-upon term was omitted from the final
contract “because of fraud, accident, or mistake.” Yocca,
854 A.2d at 437. Parol evidence is inadmissible based on
a claim of fraud in the inducement of the contract, i.e.,
that “an opposing party made false representations that
induced the complaining party to agree to the contract.”
Id. at 437 n. 26. In other words, “a party cannot justifiably
rely upon prior oral representations, yet sign a contract
denying the existence of those representations.” 1726
Cherry St. P'ship, 653 A.2d at 669 (quoting McGuire
v. Schneider, Inc., 368 Pa.Super. 344, 534 A.2d 115,
119 (1987)). To hold otherwise would allow the “parol
evidence rule [to] become a mockery, because all a party
to the written contract would have to avoid, modify or
nullify it would be to aver (and prove) that the false
representations were fraudulently made.” Rahemtulla v.
Hassam, 539 F.Supp.2d 755, 773 (M.D.Pa.2008).


[27]  In the instant matter, the TSA contains a clear
and unambiguous integration clause. (Diodato Dep. Ex.
A. at 3 (“This Agreement supersedes any prior written
or verbal agreements pertaining to the subject matter
herein, and is intended to be a final expression of our
Agreement with respect only to the terms contained
herein.”)). The presence of an integration clause alone
encourages application of the parol evidence rule. See,
e.g., HCB Contractors v. Liberty Place Hotel Assocs., 539
Pa. 395, 652 A.2d 1278, 1279–80 (1995) (applying rule to
plaintiff's attempt to avoid waivers of mechanics liens set
forth in an integrated contract).


Moreover, Diodato does not allege fraud in the execution.
Rather, he styles his claim as one of fraudulent inducement


and contends that Wells Fargo made certain false
representations prior to the TSA's execution to induce
his agreement to the same. Specifically, he contends that
he was misled with regard to whether the TSA was a
condition of continued employment with Wells Fargo
and as to the additional consideration to be received as
consideration for signing the TSA. (See Doc. 74 at 36).
Each of the purported representations relate to subjects
specifically addressed in the written contract, falling
squarely within the parameters of the parol evidence
prohibition. (See Diodato Dep. Ex. A at 1 (acknowledging
TSA is executed “[i]n consideration for my continued
employment by a Wells Fargo company”); Diodato Dep.
Ex. E at 1 (“For the 2010 Plan year only (January 1,
2010 through December 31, 2010), [Diodato] will receive
the following consideration for signing the new TSA ...:
Additional 1% on New Revenue and Additional 1% on
Net New Revenue.”)). Diodato's claim is based not on
a fraud extraneous to the contract or in its execution; it
rests entirely on subject matter addressed by the express
terms of the agreement. Evidence of these pre-contract
representations is expressly excluded by the parol evidence
rule. See Yocca, 854 A.2d at 437 n. 26 (parol evidence
is unequivocally inadmissible based on a claim of fraud
in the inducement). The TSA speaks directly to the
representations that Diodato challenges, and, therefore,
the *568  parol evidence rule necessarily bars Diodato's
claim that the TSA is void for fraud in the inducement.


b. Protectable Interests


[28]  [29]  Diodato contends that the TSA was not
reasonably necessary to protect Wells Fargo's interests.
(Doc. 74 at 37). To ensure that post-employment
covenants do not unduly burden a former employee's
ability to earn a living, courts in Pennsylvania enforce
such restrictions only when they are: (1) incident to
an employment relation between the parties to the
covenant; (2) reasonably necessary for the protection of
the employer; and (3) reasonably limited in geographic
and temporal scope. Quaker Chem. Corp. v. Varga, 509
F.Supp.2d 469, 476 (E.D.Pa.2007) (quoting Sidco Paper
Co. v. Aaron, 465 Pa. 586, 351 A.2d 250, 252 (1976); see
also Insulation Corp. of Am. v. Brobston, 446 Pa.Super.
520, 667 A.2d 729, 733 (1995)). The burden is on the
employee seeking to avoid the covenant “to demonstrate
that [it] is ‘unreasonable.’ ” Id. (quoting John G. Bryant
Co. v. Sling Testing & Repair, Inc., 471 Pa. 1, 369 A.2d
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1164, 1169 (1977)); see also Fisher Bioservices, Inc. v.
Bilcare, Inc., No. 06–567, 2006 WL 1517382, at *10,
2006 U.S. Dist. LEXIS 34841, at *10 (E.D.Pa. May 31,
2006) (noting that the “party challenging the validity
of the agreement bears the burden of proving that the
terms of the non-compete and other restrictions are ...


unreasonable.”). 17  In his brief, Diodato challenges only
the second of these elements. (Doc. 74 at 37–38 (alleging
fraud and lack of reasonable and legitimate interests)).


[30]  Post-employment restrictions are enforceable as
“reasonably necessary for the protection of the employer
when ... narrowly tailored to protect an employer's
legitimate interests.” Colorcon, Inc. v. Lewis, 792
F.Supp.2d 786, 799 (E.D.Pa.2011) (citing PharMethod,
Inc. v. Caserta, 382 Fed.Appx. 214, 220 (3d Cir.2010));
see Hess v. Gebhard & Co., 570 Pa. 148, 808 A.2d
912, 920 (2002) (“Fundamental ... to any enforcement
determination is the threshold assessment that there is
a legitimate interest of the employer to be protected as
a condition precedent to the validity of a covenant not
to compete.”). Recognized, protectable interests include
trade secrets, confidential information, good will, and
unique or extraordinary skills. Hess, 808 A.2d at 920–
21 (observing that covenants not to compete “for some
other purpose, as for example, eliminating or repressing
competition or to keep the employee from competing so
that the employer can gain an economic advantage, ...
will not be enforced”) (citing Morgan's Home Equip. Corp.
v. Martucci, 390 Pa. 618, 136 A.2d 838, 846 (1957));
see also Wellspan Health v. Bayliss, 869 A.2d 990, 995
(Pa.Super.Ct.2005). Customer goodwill is protectable by
contractual covenant, even if it is acquired solely through
the efforts of an at-will employee. Sidco Paper, 351
A.2d at 252–53 (“An employer's right to protect [its]
interest in customer goodwill acquired through the efforts
of an employee is well-established in Pennsylvania.”);
Wellspan Health, 869 A.2d at 995 (same); see also
*569  Novus Franchising, Inc. v. Taylor, 795 F.Supp.


122, 128 (M.D.Pa.1992) (“When a contract is terminated
and a non-competition clause is enforced, courts have
recognized that there will necessarily be an extinguishment
of some good will the employee ... built up on [his or]
her own. The courts enforce the covenants nonetheless.”);
Boldt Mach. & Tools, Inc. v. Wallace, 469 Pa. 504,
366 A.2d 902, 905 (1976) (noting that “employer has a
[protectable] interest in the customer goodwill developed
by its employees”). Diodato's contention that Wells Fargo
has no protectable interest in preserving its clientele


base and customer goodwill falls to the great weight of
authority.


[31]  The right of employers to protect their various
interests by contractual covenant is not without
limitation, however, and such covenants are to be strictly
construed particularly when an employee involuntarily
separates from his former employer. See Colorcon, Inc.,
792 F.Supp.2d at 797 (quoting All–Pak, Inc. v. Johnston,
694 A.2d 347, 351 (Pa.Super.Ct.1997) ( “Non-competition
agreements restrain an employee's ability to practice his or
her chosen trade [and] they are ‘strictly construed against
the employer.’ ”)). Thus, recognition of Wells Fargo's
legitimate interests does not end the court's inquiry,
because the TSA must be narrowly tailored to protect its
articulated interests. PharMethod, 382 Fed.Appx. at 220
(“A restrictive covenant is reasonably necessary for the
protection of the employer when it is narrowly tailored to
protect an employer's legitimate interests.”).


[32]  [33]  Notwithstanding a restriction's general
enforceability, courts in equity may limit “enforcement ...
to those portions of the restrictions which are reasonably
necessary for the protection of the employer.” Plate
Fabrication & Mach'g, Inc. v. Beiler, No. 05–2276,
2006 WL 14515, at *5, 2006 U.S. Dist. LEXIS 52, at
*17–18 (E.D.Pa. Jan. 3, 2006) (quoting Sidco Paper,
351 A.2d at 254); PharMethod, 382 Fed.Appx. at 219
(quoting Hess, 808 A.2d at 917) (although deemed
enforceable upon satisfaction of the Sidco Paper test,
restrictive covenants are “ ‘not favored in Pennsylvania
and have been historically viewed as a trade restraint
that prevents a former employee from earning a living’
”). A restrictive covenant with protections broader than
necessary is not per se unenforceable, but a court, “to
be faithful to Pennsylvania law, should not enforce any
covenant that is manifestly unreasonable in light of the
employer's needs and is excessively burdensome to the
employee in pursuing his occupation.” PharMethod, 382
Fed.Appx. at 219. In other words, a court may “blue
pencil” restrictive covenants which impose broader than
necessary post-employment prohibitions by enforcing
only those portions reasonably necessary to protect the
employer. See PharMethod, 382 Fed.Appx. at 220 (citing
Sidco Paper, 351 A.2d at 254).


[34]  The court will exercise this discretion in the matter
sub judice. In doing so, the court must balance Wells
Fargo's legitimate need to protect its investment against
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Diodato's right to earn a living in his chosen field, and then
determine whether the TSA “comes reasonably close to
that balance.” Victaulic Co. v. Tieman, 499 F.3d 227, 238
(3d Cir.2007) (citing Hess, 808 A.2d at 917). As a threshold
matter, the court observes that sections (a) and (b) of
the TSA's nonsolicitation clause are narrowly tailored,
and neither party raises overbreadth concerns. Provisions
which temporarily limit a former employee's ability to
solicit his former customers and coworkers have long been
enforced by Pennsylvania courts, and Diodato does not
dispute this fact. It is not the non-solicitation clause, but
rather the non-acceptance *570  clause, which compels
the court to exercise its authority to modify the TSA.


The non-solicitation clause contained in Wells Fargo's
TSA goes well beyond prohibiting the active solicitation of
clients and prohibits the passive acceptance of unsolicited
former clients who contact Diodato unilaterally. (See
Diodato Dep. Ex. C at 2). Pursuant to its terms, Diodato
may not “directly or indirectly ... [a]ccept insurance
business from or provide Competitive Products/Services
to customers of [Wells Fargo] ... with whom [he] had
Material Contact, and/or ... were clients or customers
of [Wells Fargo] within six (6) months prior to [his]
termination of employment.” (Id.) By its disjunctive
terms, the TSA prohibits Diodato from accepting the
business of both clients of Wells Fargo with whom he had
material contact and any customer that was a customer
of any Wells Fargo affiliate or entity within six months
preceding his termination, regardless of whether Diodato
had contact with that client. (Id.)


This non-acceptance provision unreasonably restrains not
only Diodato's ability to earn a living following his
termination, see PharMethod, 382 Fed.Appx. at 219–20
(courts carefully scrutinize a covenant “that prevents a
former employee from earning a living”) (quoting Hess,
808 A.2d at 917), but more broadly restrains free trade.
By its express terms, the provision purports to restrict
the liberty of third parties who, of their own volition,
unilaterally seek Diodato's services. Cf. Merrill Lynch,
Pierce, Fenner & Smith, Inc. v. Moose, 365 Pa.Super.
40, 528 A.2d 1351, 1355 (1987) (affirming trial court's
preliminary injunction enjoining only solicitation and
noting that “the persons who would be most affected
by a more encompassing order would be the innocent
customers ... who would be denied the privilege of
entrusting their commodities business to the broker of
their choice”). Wells Fargo certainly has a legitimate


interest in protecting its customer base. See Sidco Paper,
351 A.2d at 254 (recognizing employers' interests in
ensuring that a terminated employee does not abscond
with its customer base). It has the right to do so
through reasonable and narrowly tailored covenants. See
PharMethod, 382 Fed.Appx. at 220. However, Wells
Fargo has not shown an interest so compelling as to
warrant a blanket prohibition on Diodato's acceptance
of unsolicited business from former customers, restricting
both his ability to earn a living and the free will of
the businesses that he formerly serviced. Cf. Latuszewski
v. VALIC Fin. Advisors, Inc., No. 03–0540, 2007 WL
4462739, at *15–60, 2007 U.S. Dist. LEXIS 93329, at
*40 (W.D.Pa. Dec. 19, 2007) (covenant not unreasonably
restrictive when the employees (1) could still earn a living
by servicing customers who they had not serviced in
the year prior to leaving the employer and (2) could
still service former customers who sought them out
unilaterally after leaving their employer).


The court concludes that the TSA's post-employment
prohibition on accepting the unsolicited business of
former clients is broader than necessary to protect against
the concerns articulated by Wells Fargo. (See Doc. 64
at 39 (noting that intent of TSA is to protect against
solicitation of customer goodwill generated through
Diodato's efforts in his capacity as an employee of Wells
Fargo)). The court will exercise its discretion and strike
the non-acceptance provision from the TSA. Accordingly,
as to Diodato's declaratory judgment claim, the court will
grant Wells Fargo's motion to the extent it pertains to
the non-solicitation provisions of the TSA but deny the
motion as to the non-acceptance provision. The latter
provision is unenforceable as a matter of law.


*571  6. Count XI: Violation of the Lanham Act


[35]  [36]  In Count IX, Diodato asserts a claims
for false advertising in violation of the Lanham Act,


15 U.S.C. § 1125(a). 18  Diodato bases this claim on:
(1) Wells Fargo's continued use of his name on its
website for nearly seven (7) months after Diodato's
termination, and (2) Wells Fargo's continued use of his
name as its representative in Roller Skating Business, the
Roller Skating International Association magazine, after
his termination. (Doc. 74 at 41). To survive summary
judgment as to this claim, Diodato must demonstrate
genuine issues of fact as to whether: (1) Wells Fargo
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made false or misleading statements about its services
or Diodato's services; (2) “there is actual deception or
at least a tendency to deceive a substantial portion of
the intended audience”; (3) the deception is material; (4)
“the advertised goods traveled in interstate commerce”;
and (5) “there is a likelihood of injury to the plaintiff
in terms of declining sales, loss of good will, etc.”
Pernod Ricard USA, LLC v. Bacardi U.S.A., Inc., 653
F.3d 241, 248 (3d Cir.2011). Importantly, Lanham Act
liability contemplates more than false descriptions or
misrepresentations, and “extends to instances where
the defendant creates a false impression.” Ames Pub.
Co. v. Walker–Davis Pubs., Inc., 372 F.Supp. 1, 11
(E.D.Pa.1974).


Wells Fargo argues in support of its motion only that
Diodato failed to assert a claim for false advertising in
his complaint and is precluded from pursuing such a
claim now. The court rejects this argument. As noted
supra, Diodato's complaint clearly contemplates a false
advertising claim, noting that his Lanham Act claim is
one for both false designation and “false or misleading
description of representation or fact.” (Doc. 1–2 ¶ 193).
Diodato also expressly states the statutory requirements
of a false designation claim, (see id. ¶ 193(a) (quoting 15
U.S.C. § 1125(a)(1)(A))), and a false advertising claim, (see
id. ¶ 193(b) (quoting 15 U.S.C. § 1125(a)(1)(B))). Wells
Fargo had notice of this claim from the very outset of this
litigation. (See Doc. 1–2 ¶ 193(b)). Wells Fargo does not
challenge the merits of Diodato's false advertising claim.
Accordingly, the court will deny its motion.


7. Count X: Unfair Competition


[37]  Wells Fargo argues that Diodato's common law
unfair competition claim fails as a matter of law because
Diodato has failed to prove a violation of the Lanham Act.
(See Doc. 64 at 42–43). Wells Fargo is correct to the extent
it contends that the Pennsylvania common law of unfair
competition generally tracks federal law. See Groupe SEB
USA, Inc. v. Euro–Pro Op. LLC, No. 14–137, 2014 WL
2002126, at *5, 2014 U.S. Dist. LEXIS 66616, at *20
(W.D.Pa. May 15, 2014) (“Pennsylvania *572  common
law cause for unfair competition is identical to the
Lanham Act without the federal requirement of interstate
commerce.”) (quoting R.J. Ants, Inc. v. Marinelli Enters.,
LLC, 771 F.Supp.2d 475, 489 (E.D.Pa.2011)). The court
concluded hereinabove that Diodato's Lanham Act false


advertising claim survives and will proceed to a jury trial.
See supra at 571–72. Diodato's common law claim for
unfair competition similarly survives summary judgment.


8. Count VII: Unauthorized Use of Name or Likeness


[38]  Wells Fargo also seeks summary judgment as to
Diodato's statutory claim for unauthorized use of his
name, in violation of Pennsylvania's Unauthorized Use
of Name or Likeness statute. See 42 PA. CONS.STAT.
§ 8316. Section 8316 creates a cause of action for any
“person whose name or likeness has commercial value
and is used for any commercial or advertising purpose
without written consent....” Id. The statute defines “name
or likeness” as any “attribute of a natural person that
serves to identify that natural person to an ordinary,
reasonable viewer or listener, including, but not limited
to, name, signature, photograph, image, likeness, voice, or
a substantially similar imitation of one or more thereof.”
Id. § 8316(e). It defines “commercial value” as “valuable
interest in a person's name or likeness” developed by
investing “time, effort and money.” Id.; see also Facenda
v. N.F.L. Films, Inc., 542 F.3d 1007, 1027 (3d Cir.2008).
The statute defines “commercial or advertising purpose”
to include, inter alia, “the public use or holding out of a
natural person's name or likeness ... on or in connection
with the offering for sale or sale of a product, merchandise,
goods, services or businesses.” 42 PA. CONS.STAT. §
8316(e). Diodato argues that Wells Fargo's use of his name
on its website and in a nationally distributed industry
magazine post-termination violates the statute. (Doc. 74
at 41).


The parties dispute whether Diodato has sufficiently
established commercial value in his name for purposes
of unauthorized use liability. (Doc. 64 at 43; Doc. 74
at 43–44). Diodato contends that he “is not merely a
salesperson” but rather is the “ ‘Godfather’ of the bowling
insurance industry.” (Doc. 74 at 44 (citing Doc. 65 ¶
11)). The record reveals that Diodato has developed
long-standing personal relationships with many of the
clients he serviced while working for Wells Fargo, and
he argues that, in the context of the roller skating
and bowling alley insurance businesses, his name “has
significant commercial value.” (Id. (citing Doc. 65 ¶¶ 12–
13, 17)). Diodato states that he developed this book of
business “long before he was ever affiliated with [Wells
Fargo].” (Doc. 73 ¶ 12 (quoting Diodato Dec. ¶ 15)).
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He avers that: (1) he spent his own money supporting
various fundraising activities; (2) he entertained contacts
at annual industry meetings; and (3) he paid $12,000
annually from his own commission revenue to account
for costs relating to Wells Fargo's endorsement of the


BPAP. (Id. ¶ 6). He asserts that this evidence 19  would
allow a trier of fact to find that he expended time, effort,
and money “in excess of what any salesperson does to
generate customers.” Majorsky v. Douglas, 58 A.3d 1250,
1263 (Pa.Super.Ct.2012).


The court agrees: on this record, a jury could reasonably
find that Diodato undertook *573  substantial efforts
to establish and maintain a reputation in the bowling
and family entertainment center industry, expending
personal time, money, and efforts over more than thirty
(30) years to create value and trust in his name. See
Eagle v. Morgan, No. 11–4303, 2013 WL 943350, at
*7, 2013 U.S. Dist. LEXIS 34220, at *16–19 (E.D.Pa.
Mar. 12, 2013) (claim survives summary judgment when
plaintiff demonstrated that she invested time and effort
in developing her reputation in the banking industry, that
she published and presented on various banking issues,
and that she had “extensive experience” and “generated
substantial annual sales”); see also Lewis v. Marriott
Int'l, Inc., 527 F.Supp.2d 422, 428 (E.D.Pa.2007) (at Rule
12(b)(6) stage, allegations that plaintiff invested time in
creating a reputation from the early 1980s, invested money
and effort in promoting and selling packages through
the defendant, and generated substantial revenue are
sufficient for unauthorized use claim). The court will
deny Wells Fargo's motion with respect to Diodato's
unauthorized use claim.


B. Diodato's Motion for Summary Judgment
In addition to denying each of Diodato's principal claims,
Wells Fargo asserts five of its own counterclaims for:
breach of contract (Count I); misappropriation and
misuse of trade secrets in violation of Pennsylvania's
Uniform Trade Secrets Act (“PUTSA”), 12 PA.
CONS.STAT. § 5301 (Count II); unfair competition
(Count III); conversion (Count IV); and tortious
interference with prospective and existing business
relations (Count V). Diodato moves for summary
judgment as to each of these claims. The court addresses
each count seriatim.


1. Count I: Breach of Contract


Wells Fargo first asserts a claim against Diodato
for breach of the TSA, specifically for violation of
its non-solicitation, non-disclosure, and non-acceptance
provisions. (Doc. 5 ¶¶ 53–57). Diodato raises three
arguments with respect to this claim: (1) that Wells Fargo
does not have standing to request injunctive relief and
that, if it does, the doctrine of laches precludes such
relief; (2) that Wells Fargo waived its right to request
compensatory or punitive damages in the TSA; and (3)
that Diodato did not breach the TSA. (Doc. 68 at 4, 10,
21).


a. Injunctive Relief


[39]  Diodato's argument with respect to injunctive relief
is two-fold: first, that Wells Fargo is without standing
to enjoin him from servicing or soliciting former clients
because it abandoned its insurance brokerage services
and, second, that Wells Fargo delayed unreasonably in
asserting its rights to enjoin any solicitation that did occur.
(Doc. 68 at 11–13). Wells Fargo expressly acknowledges
that it may no longer seek to enforce the non-solicitation
restrictions of the TSA, which expired in May of 2013.
(Doc. 79 at 42 (“[Wells Fargo] is not seeking such relief in
the form of an injunction; the non-solicitation provision
is expired.”)). Instead, it seeks equitable relief, in the form
of the return of certain intellectual property that Diodato
allegedly took with him when he left Wells Fargo. (See
id.) Hence, the court will grant Diodato's motion on Wells
Fargo's claim for injunctive relief pursuant to the TSA's
non-solicitation provisions.


b. Actual Damages


[40]  Diodato next asserts that Wells Fargo waived
its right to compensatory or punitive damages in the
TSA and that, in any event, Wells Fargo failed to
prove that it suffered financial damages to any degree
of certainty. Regarding waiver, Diodato *574  cites the
TSA's damages provision, which states, in pertinent part:


Recognizing the irreparable nature
of the injury that could be done
by my violation of this Agreement
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and that money damages would
be inadequate compensation to the
Company, it is agreed that any
violation of this Agreement by me
should be the proper subject for
immediate injunctive relief, specific
performance and other equitable
relief to the Company.


(Diodato Dep. Ex. A at 3). Diodato contends that Wells
Fargo “limited the scope of its remedy to injunctive
relief only” such that its claim for legal damages must
be dismissed. Diodato directs the court to Haldeman
v. Towers, Perrin, Forster & Crosby, 23 Phila. 427
(Pa.Ct.Com.Pl.1992) as support for the proposition that
a remedies provision in a non-solicitation agreement
which provides for equitable relief, but is silent as to
compensatory relief, prohibits a claim for legal damages.
(See Doc. 80 at 24).


Haldeman offers persuasive instruction. In Haldeman, the
plaintiff employee accepted an opportunity to become a
shareholder of his consulting firm and, by virtue of this
acceptance, became subject to its bylaws. Id. at 428–29.
The bylaws included a noncompetition clause with the
following remedies provision:


Should [the plaintiff] so compete,
the obligation of the Corporation
to make any payments either to
him or his estate with reference to
his stock shall be limited exclusively
to repayment of the purchase
price paid by the Stockholder
for his Common Stock, and
each Stockholder agrees that the
loss to him of the appreciation,
if any, on the value of the
Common Stock ... is an inadequate
remedy to the Corporation on
account of such default and that,
as an additional and cumulative
remedy, the Corporation may,
in its discretion and for the
protection of its goodwill and
client relationships, seek and secure
appropriate equitable relief, by
injunction or otherwise, to ensure
the performance by the former


Stockholder of his obligation not to
compete.


Id. at 429. The bylaws further provided that any difference
of opinion with respect to these terms would be submitted
to arbitration. Id. Plaintiff subsequently left the firm
and solicited his former clients in apparent violation
of the noncompetition clause. Id. at 427–29. After the
firm sought to arbitrate, plaintiff moved the Philadelphia
Court of Common Pleas to enjoin arbitration, arguing
that the damages provision was not amenable to varying
interpretations and thus the dispute not appropriately
subject to arbitration. See id.


The court observed that the agreement clearly set forth the
firm's available remedies, and that there is “no language ...
which provides for compensation to the employer for
its losses.” Id. at 430–31. It noted that the firm drafted
the bylaws, and that plaintiff had neither a role in
negotiating nor influence over their terms. See id. at
431. Reciting the oft-reiterated and cardinal principle of
contract interpretation that ambiguities shall be construed
against the drafter, the court concluded that “any doubt
over whether the clause in question entitles the defendant
to collect money damages must be resolved against the
defendant.” Id. (emphasizing that the “well settled ... rule
of law governing the interpretation of a noncompetition
clause requires an ambiguity to be construed against
the drafter”). The court held that damages beyond
those identified in the agreements' remedies clause were
unavailable to the firm. See Haldeman, 23 Phila. at 429.


*575  Certainly, the TSA does not expressly limit Wells
Fargo's right to legal damages. However, the TSA's clear
recognition that “money damages would be inadequate”
and its provision only for injunctive and equitable relief
under the broad heading of “Injunctive Relief and
Damages” creates a patent ambiguity as to whether
monetary damages were intended and are recoverable by
Wells Fargo. (See Diodato Dep. Ex. A at 3). In fact,
the TSA is completely silent with respect to monetary
damages, (see id.), casting serious doubt as to whether
compensatory damages should be permitted. Long
established principles of contract interpretation require
the court to construe such unclarities in post-employment
restrictive covenants against their drafter. See, e.g.,
Colorcon, Inc., 792 F.Supp.2d at 797 (“[B]ecause non-
competition agreements restrain an employee's ability to
practice his or her chosen trade, they are ‘strictly construed
against the employer.’ ” (quoting All–Pak, Inc., 694 A.2d
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at 351); see also Synthes, Inc. v. Knapp, 978 F.Supp.2d
450, 460 (E.D.Pa.2013) (same)). As a result, the court is
constrained to hold that the TSA does not contemplate an
award of monetary damages and grant Diodato's motion
for summary judgment to the extent it seeks dismissal of
Wells Fargo's claim for the same. Because Wells Fargo
may still be entitled to equitable relief or nominal damages
upon proof of a breach, the court's finding is not fatal to
Wells Fargo's breach of contract claim.


c. Merits of the Breach of Contract Claim


[41]  Lastly, the court turns to the merits of Wells Fargo's
claim for breach of the TSA. As noted above, to prevail
on a breach of contract claim under Pennsylvania law,
a plaintiff must prove the existence of a contract, its
essential terms, and the defendant's breach of a duty
imposed by those terms. See Ware, 322 F.3d at 225
(quoting CoreStates Bank, 723 A.2d at 1058). Diodato
acknowledges that the TSA strictly prohibits him from
soliciting clients of Wells Fargo “with whom [he] had
Material Contact” and/or “were clients ... of Wells
Fargo within six (6) months prior to [his] termination of
employment.” (See Diodato Dep. Ex. A at 2). In Count
I of its counterclaim, Wells Fargo contends that Diodato
breached this provision by contacting his former clients
following his termination and soliciting them to transfer
their business to his new employer. (Doc. ¶¶ 55–57).


Diodato maintains that he did not solicit clients that
he previously managed while working for Wells Fargo.
(Doc. 67 ¶ 47). In response, Wells Fargo highlights
Diodato's own concession that he maintained close and
regular contact with former clients during the two-year
non-solicitation period, (Doc. 77 ¶ 53), and that initial
records reveal that seventy-six (76) of the accounts he
serviced at Wells Fargo had transferred their business by
June of 2013. (Doc. 67 ¶ 73; Doc. 77 ¶ 73). Diodato's
declaration about the nature of his communications with
his former clients is vague at best, (see Doc. 67 ¶ 48 (“Mr.
Diodato freely acknowledges ... that he maintained long-
standing personal connections with many of his contacts
and regards many of these persons as personal friends.”)),
but the record evidence as a whole, viewed in the light
most favorable to Wells Fargo as the non-movant, permits
an inference that Diodato solicited his former clients in
violation of the TSA. (See Doc. 67 ¶ 73; Doc. 77 ¶¶ 53,
73, 65–69 (citing inter alia Doc. 75, Ex. A, Diodato PP


(email response to Diodato from client noting that he
“sent that request for transfer to Wells Fargo as you had
asked”))). Genuine issues of fact persist with respect to
whether Diodato solicited his former clients or whether
Diodato merely accepted *576   the business of his former
clients when they approached him of their own free will.
In light of the court's reformation of the TSA's covenants,
the former is violative of the TSA; the latter is not. See
supra at 568–70. It is for the jury, not the court, to resolve
these factual disputes and to determine exactly what role
Diodato played in the transition of his former clients'
business. Summary judgment is denied as to this claim.


2. Count II: Misappropriation and Misuse of
Trade Secrets in Violation of the Pennsylvania


Uniform Trade Secrets Act (“PUTSA”)


[42]  Diodato's challenge to Wells Fargo's PUTSA claim
takes two forms: first, that the gist of the action doctrine
bars both the PUTSA claim and the remainder of Wells
Fargo's common law tort claims and, second, that Wells
Fargo has failed to establish the existence of trade secrets
or reasonable efforts to protect them.


Wells Fargo responds to Diodato's gist of the action
doctrine argument by observing that no court has ever
applied the doctrine to bar statutory claims. (See Doc.
75 at 29–30). Indeed, at least three district courts within
the Third Circuit have declined to apply the doctrine to
preclude statutory claims in light of the dearth of authority
supporting such an application. See Sproul Hill Assocs.,
L.P. v. Newell Rubbermaid Inc., No. 13–4998, 2013 WL
6731976, at *3, 2013 U.S. Dist. LEXIS 177291, at *8–
9 (E.D.Pa. Dec. 16, 2013) (“Counts III and IV [under
the Hazardous Sites Cleanup Act and Clean Streams
Law] are statutory claims, not common law tort claims.
Defendants fail to cite to any case dismissing statutory
claims under the gist of the action doctrine.” (emphasis
added)); Knit With, 2009 WL 3427054, at *7, 2009 U.S.
Dist. LEXIS 98217, at *18–19 (“Defendants' briefs fail to
cite any case where a federal court has dismissed a sui
generis federal statutory claim [pursuant to the Racketeer
Influenced and Corrupt Organizations Act] under the
gist of the action doctrine as duplicative of a contract
claim. Given the absence of any other authority for
Defendants' argument ... the Court declines to dismiss
Plaintiff's RICO claims.”); Clark v. EMC Mortg. Corp.,
No. 08–1409, 2009 WL 229761, at *4–5, 2009 U.S. Dist.
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LEXIS 61181, at *18 (E.D.Pa. Jan. 29, 2009) (rejecting
application to statutory claims under Pennsylvania's Fair
Debt Collection Practices Act and Unfair Trade Practices
and Consumer Protection Law (“UTPCPL”)); see also
Sarsfield v. Citimortgage, Inc., 707 F.Supp.2d 546, 556
(M.D.Pa.2010) (applying gist of the action doctrine to
common law tort claims but declining to apply it to
UTPCPL claims). Absent compelling argument in support
of Diodato's novel application of the doctrine, this court is
similarly disinclined to apply the gist of the action doctrine
to Wells Fargo's statutory claim for misappropriation of
trade secrets.


[43]  Diodato alternatively argues that Wells Fargo fails
to identify any trade secrets or prove that it reasonably
protected those secrets as required by the statute and by
case law interpreting the same. (See Doc. 68 at 31–32).
PUTSA defines “trade secrets” as follows:


Information, including a formula, drawing, pattern,
compilation including a customer list, program, device,
method, technique or process that:


(1) Derives independent economic value, actual or
potential, from not being generally known to, and
not being readily ascertainable by proper means by,
other persons who can obtain economic value from its
disclosure or use.


(2) Is the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.


*577  12 PA. CONS.STAT. § 5302. Diodato contends
that Wells Fargo “has not identified what information it
alleges constitutes a trade secret,” failing to create issues
of fact sufficient to survive summary judgment. (Doc.
68 at 31). He argues that Wells Fargo has not directed
the court to a scintilla of evidence demonstrating that
he misappropriated anything—let alone anything that
constitutes a trade secret. (See id.; see also Doc. 80 at 7–
12). On this point, the court must agree with Diodato.


The TSA defines the term “trade secret” to include:
the names, addresses, and contact information of
Wells Fargo's clients, as well as personal or financial
information relating to those customers and information
regarding, inter alia, account numbers, balances,
maturity or expiration or renewal dates, and policies;
any information concerning Wells Fargo's operations,
including, inter alia, its methods, services, pricing, costs,


margins, markups, finances, business plans and strategies,
decision making, marketing, policies, and procedures; and
“any other proprietary and/or confidential information
relating to the Company's customers, employees,
products, services, sales, technologies, or business
affairs.” (Diodato Dep. Ex. A at 1). Wells Fargo
contends that by directing the court to the terms of the
TSA, it has specifically identified the trade secrets at
issue as: information concerning customers and potential
customers; details of its customers' insurance needs
and policies; non-public internal procedures, programs,
and forms; nonpublic lists of prospective and insured
customers; non-public information regarding such facts as
habits and insurance needs of customers, locations, and
descriptions of properties; expiration dates of policies; and
insurance daily reports. (Doc. 76 at 11–12 (citing Doc.
5 ¶¶ 26, 39–44)). Wells Fargo cites only its pleading in
enumerating these alleged trade secrets.


At this juncture, Wells Fargo cannot simply rest on
the allegations of its counterclaim; rather, it must
come forward with objective evidence that Diodato
misappropriated information or property and that the
information or property he took constitutes a trade
secret as contemplated by Pennsylvania law. Wells
Fargo's opposition falls short of this mark. Indeed, when
challenged by Diodato to identify specifically the trade
secrets that Diodato misappropriated, Wells Fargo cites
only to the allegations of its counterclaim and its own
personal definition of “trade secret” as set forth in the
TSA. (Doc. 76 at 11–12 (citing Doc. 5 ¶¶ 26, 39–44)).
Cf. Bimbo Bakeries USA, Inc. v. Botticella, 613 F.3d
102, 105 (3d Cir.2010) (specifically identifying secrets
at issue as “code books containing the formulas and
process parameters for all of [the employer's] products”
and secret recipes and procedures for creating employer's
unique product). Wells Fargo directs the court to no
record evidence to prove its ipse dixit assertion that the
information generally identified in its pleading constitutes


a trade secret 20  or that *578  Diodato misappropriated
or misused that information. See Nationwide Mut. Ins.
Co. v. Fleming, No. 99–1417, 2001 U.S. Dist. LEXIS
26739, at *27–(W.D.Pa. Oct. 2, 2001) (granting judgment
to defendant employees when plaintiff employer failed
to “proffer sufficient evidence ... that there was a legally
protectable trade secret involved”).


On the Rule 56 record, analysis of Wells Fargo's
claim is problematic. Wells Fargo devotes two pages in
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opposition to Diodato's arguments. Wells Fargo does
not direct the court to any evidence tending to establish
that Diodato retained and misappropriated unique,
proprietary information falling within either PUTSA's or
the TSA's definition of trade secrets. Wells Fargo's claim
rests entirely on the allegations of its pleading, (see Doc.
75 at 11–13 (citing Doc. 5 ¶¶ 26, 39–44 (counterclaim))),
which, at first blush, appears to present a prima facie case
of trade secret misappropriation. It is one thing to allege
misappropriation of a trade secret, which allows a claim
to survive the Rule 12 stage. At this stage, however, Wells
Fargo must cite evidence—beyond its own allegations—
identifying each allegedly misappropriated trade secret
and the manner in which that secret was misappropriated
by Diodato to Wells Fargo's detriment.


As the court has reiterated throughout this opinion, the
Rule 56 standard demands more: “to survive summary
judgment, a party must present more than just ‘bare
assertions, conclusory allegations or suspicions' to show
the existence of a genuine issue.” Podobnik, 409 F.3d
at 594; also Kirleis, 560 F.3d at 161. In other words,
the conclusory allegations of Wells Fargo's pleadings are
entirely insufficient to establish a genuine issue of material
fact sufficient to survive summary judgment. See Pastore
v. Bell Tel. Co. of Pa., 24 F.3d 508, 511 (3d Cir.1994)
(plaintiff “cannot rely upon conclusory allegations in its
pleadings ... to establish a genuine issue of material fact”).
Wells Fargo is correct that at this stage, the court must
view the evidence, and draw all reasonable inferences
from the evidence, in the light most favorable to the
nonmoving party. (See Doc. 75 at 11 (citing Meyer–
Chatfield v. Century Bus. Servicing, Inc., 732 F.Supp.2d
514, 518 (E.D.Pa.2010))). To its detriment, Wells Fargo
offers the court no evidence to so construe. It directs the
court to no evidence establishing exactly what information
it believes Diodato misappropriated or the manner in
which he did so. Given this complete failure of proof
on a crucial element of Wells Fargo's claim, the court is


compelled to grant Diodato's motion. 21


3. Count III, IV, and V: Unfair Competition,
Conversion, and Tortious Interference
with Prospective Business Relations


Diodato lastly contends that the gist of the action doctrine
bars Wells Fargo's remaining *579  tort claims for unfair
competition, conversion, and tortious interference with


existing and prospective contractual relations. (Doc. 68 at
15–20). Wells Fargo responds that its common law tort
claims are not derivative of its claim for breach of the TSA
and that the gist of the action doctrine does not bar its
claims. (See Doc. 75 at 32–36). The court disagrees.


[44]  As observed above, a breach of a contract does
not constitute an actionable tort unless the allegedly
tortious conduct is “the gist of the action, the contract
being collateral.” eToll, 811 A.2d at 14. The Pennsylvania
Superior Court has admonished that “a claim should be
limited to a contract claim when ‘the parties' obligations
are defined by the terms of the contracts...., and not by
the larger social policies embodied by the law of torts.”
Id. at 14 (quoting Bohler–Uddeholm Am., Inc., 247 F.3d
at 104). In other words, when a common law tort claim
is wholly derivative of an alleged breach of contract, the
court should not entertain both claims simultaneously.
See id.


[45]  The crux of Wells Fargo's claims against Diodato is
his alleged violation of the TSA, specifically its provisions
regarding non-solicitation and confidentiality. Wells
Fargo's description of various claims in its opposition
brief confirms this point. (See Doc. 75 at 33). In describing
the proof requisite to support its tortious interference
claim, Wells Fargo indicates that it “will draw on the deep
well of evidence that Diodato attempted to, and did, direct
[Wells Fargo's] clients to AIA, serviced their business at
AIA, and was in continuous contact with [Wells Fargo's]
customers throughout this period.” (Id.) This description
is nothing more than Wells Fargo's breach of contract
claim restated to eliminate references to the TSA. The
conduct underlying Wells Fargo's tortious interference
claim is quite plainly and specifically addressed by the
non-solicitation provision of Diodato's agreement. eToll,
811 A.2d at 14 (quoting Bohler–Uddeholm Am., Inc., 247
F.3d at 104). Just as Diodato's own common law fraud
claims is barred by the gist of the action doctrine, so
too are Wells Fargo's common law tort claims against


Diodato. 22


V. Conclusion
For all of the foregoing reasons, the court will grant in
part and deny in part both motions. An appropriate order
will issue.
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ORDER


AND NOW, this 8th day of September, 2014, upon
consideration of the motion (Doc. 63) for summary
judgment by defendant and counterclaimant Wells Fargo
Insurance Services, USA, Inc. (“Wells Fargo”) and
the motion (Doc. 66) for partial summary judgment
by plaintiff and counterdefendant Darrell Diodato
(“Diodato”), each pursuant to federal Rule of Civil
Procedure 56(a), and for the reasons set forth in the
accompanying memorandum, it is hereby ORDERED
that:


1. Wells Fargo's motion (Doc. 63) is GRANTED in part
and DENIED in part as follows:


a. The motion is GRANTED with respect to
Diodato's claims for fraudulent inducement
(Count I), breach of contract-good faith and fair
dealing (Count II), breach of contract (Count
III), violation of Pennsylvania's Wage Payment
and *580  Collection Law (Count IV), and unjust
enrichment (Count VIII).


b. The motion is further GRANTED with
respect to Diodato's claims for defamation and
commercial disparagement (Counts V and VI)
to the extent those claims pertain to James
Voltz's statement that Diodato's actions “were
not in the best interests of Wells Fargo” and
to Wells Fargo's cease and desist letters sent
to Christian Baker Company and American
Insurance Administrators, Inc. The motion is
otherwise DENIED as to Counts V and VI.


c. The motion is further GRANTED with respect
to Diodato's claims for declaratory judgment
(Count IX) to the limited extent it pertains to
the non-solicitation provision of the Wells Fargo
Agreement Regarding Trade Secrets, Confidential
Information, Non–Solicitation, and Assignment of
Inventions (the “TSA”). The motion is otherwise
DENIED as to Count IX.


d. The motion is DENIED with respect to Diodato's
claims for unauthorized use of name or likeness in
violation of 42 PA. CONS.STAT. § 8316 (Count
VII), unfair competition (Count X), and false


advertising in violation of the Lanham Act, 15
U.S.C. § 1125(a) (Count XI).


2. Diodato's motion (Doc. 66) is GRANTED in part
and DENIED in part as follows:


a. The motion is GRANTED to the extent the court
concludes that Wells Fargo cannot seek injunctive
relief or monetary damages for its breach of
contract counterclaim (Count I). The motion with
respect to Count I is otherwise DENIED.


b. The motion is GRANTED with respect to
Wells Fargo's counterclaims for violation of the
Pennsylvania Uniform Trade Secrets Act, 12 PA.
CONS.STAT. §§ 5301 et seq. (Count II), unfair
competition (Count III), conversion (Count IV),
and tortious interference with prospective business
relations (Count V).


3. The non-acceptance provision of the TSA prohibiting
Diodato's passive acceptance of former clientele's
business when unilaterally approached by those
clients is DECLARED VOID as overbroad and not
reasonably necessary for the protection of Wells
Fargo's legitimate interests.


4. Entry of judgment pursuant to paragraphs 1, 2, and
3 is DEFERRED pending final resolution of this
litigation.


5. This matter shall proceed to trial on the following
claims:


a. Diodato's claims for defamation and commercial
disparagement to the extent those claims pertain
to James Voltz's statements that Diodato is
“insubordinate” and his business practices are
“suspect” (Counts V and VI); unauthorized
use of name or likeness in violation of 42
PA. CONS.STAT. § 8316 (Count VII); unfair
competition (Count X); and false advertising in
violation of the Lanham Act, 15 U.S.C. § 1125(a)
(Count XI).


b. Wells Fargo's counterclaim for breach of contract
(Count I) to the extent Wells Fargo may seek
equitable relief or nominal damages for Diodato's
violation of the non-solicitation provisions of the
TSA.
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*581  6. A revised scheduling order setting this matter
for trial shall issue by future order of the court.


All Citations


44 F.Supp.3d 541, 2014 IER Cases 167,606


Footnotes
1 To the extent facts are undisputed or supported by record evidence, the court cites directly to the parties' statements


of material facts.


2 Diodato devotes much of his responsive statement of facts to the internal audit of his accounts and the legitimacy of
the audit process. (See Doc. 73 ¶¶ 39–40). The court ultimately concludes that the circumstances surrounding Diodato's
administrative leave and termination are largely irrelevant to the claims he asserts. See infra at 555 n. 7, 26–30. Hence,
the court will not address these issues.


3 At the time of Diodato's departure, Plank and McKendrick were the only other Wells Fargo employees to service bowling
industry accounts. (Doc. 65 ¶ 56; Doc. 73 ¶ 56).


4 Wells Fargo's answer and counterclaim appears twice on the docket, at Docket Entries No. 5 and No. 10. The two
pleadings appear to be identical. To the extent necessary, the court will refer to the first-filed answer and counterclaim
at Docket Entry No. 5.


5 In his complaint, Diodato asserts claims for both fraudulent inducement and fraudulent misrepresentation. (See Doc. 1–2
at 22). In his brief in opposition to Wells Fargo's motion, Diodato pursues only a fraudulent inducement claim. (See Doc.
74 at 9–16). Consequently, the court deems any claim for fraudulent misrepresentation to be waived.


6 The Pennsylvania Supreme Court has not expressly adopted the gist of the action doctrine, but the Third Circuit Court
of Appeals and Pennsylvania Superior Court have predicted that it will do so. See Williams v. Hilton Group, PLC, 93
Fed.Appx. 384, 385–86 (3d Cir.2004) (unpublished); eToll, 811 A.2d at 14.


7 Diodato alternatively contends that Wells Fargo concealed its discretionary authority to terminate Diodato at the time
he signed the TSA, providing another basis for his claim. (See Doc. 74 at 10). The court rejects this argument. Diodato
concedes his employment was at will. (Diodato Dep. 40:17–41:18, (acknowledging that employment with Wells Fargo
was at will and that nothing in the TSA modified his at-will employment status)). Further, the TSA expressly states that
Wells Fargo retains the right to terminate Diodato's employment at any time, for any reason. (Diodato Dep. Ex. E at 5
(Producer Plan expressly disclaiming any contract of employment and restating that employment is at will)). Therefore,
Diodato's argument that Wells Fargo falsely concealed its right to terminate him at its discretion is unavailing.


8 The court acknowledges that Bell is a non-precedential decision but is nonetheless persuaded by the panel's ratio
decidendi and the policy considerations underlying the same.


9 In support of his claim that Wells Fargo received revenue up to a year before remitting his commission, Diodato contends
that “the insurance industry as a commercial practice pays agency commissions at the outset of the coverage year,”
which, coupled with the Plan language and “[Wells Fargo's] practice of paying those commissions one year in arrears,
leaves [Wells Fargo] liable to pay approximately one year of commission upon a broker's termination.” (Doc. 74 at 25).
The record is devoid of evidence with respect to both insurance industry practices in general and the particular practices
of Wells Fargo. Hence, Diodato's theory is wholly unsupported by record evidence.


10 Not only did O'Donnell involve conflicting evidence, including testimony, expense reports, exact figures, and summaries
of the nature of the expenses, the issue of unpaid reimbursable expenses was also not contested by the defendant.
O'Donnell, 2013 WL 1482621, at *13, 2013 U.S. Dist. LEXIS 51432, at *41 (“[W]ith respect to O'Donnell's claim that
Passport has not reimbursed her for certain business expenses, Passport has not briefed this issue at all. Summary
judgment is therefore denied as to this issue.”).


11 Section 205 provides: “Every contract imposes upon each party a duty of good faith and fair dealing in its performance
and its enforcement.” RESTATEMENT (SECOND) OF CONTRACTS, § 205.


12 Diodato concedes, as noted supra, that his employment with Wells Fargo was at will. (See Diodato Dep. 40:17–41:18).
He posits that his bad faith claim is based not on any contract of employment, but rather on Wells Fargo's performance
under the TSA. (See Doc. 74 at 21 (“Count II of the Complaint sounds in breach of the duty of good faith and fair dealing.
It pertains to [Wells Fargo's] failure to honestly and fairly perform the TSA....Count II pertains to [Wells Fargo's] failure
to implement the terms of the TSA fairly and honestly.”)).


13 Diodato's own testimony confirms this point. Diodato was asked during his deposition what he believes “Wells Fargo
has done to breach the covenant of good faith and fair dealing?” (Diodato Dep. 56:8–10). He replied that he “was
employed with Wells Fargo and all their purchases through 35 years,” that he “worked hard every week ... [and] gave
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up family life for this company,” and that, despite his efforts, Wells Fargo terminated his employment. (Id. 59:19–21
(“The contract is me working for this company and giving my soul to it. Their breach of contract was they tossed me
aside like a sack of potatoes.”)). In fact, the bulk of his argument simply rehashes the circumstances of his termination.
(See Doc. 74 at 19 (“[Wells Fargo's] decision to terminate [Diodato] was riddled with bad intentions ....”); id. (“[F]rom the
outset ..., [Wells Fargo] desired to terminate [Diodato].”); id. at 19–21 (lodging various attacks at Wells Fargo's stated
reasons for terminating him)). And when asked specifically to identify whether “Wells Fargo breached a contract with
you” and to identify the written contract provisions, Diodato responded: “It's a contract of humanity. This company lost
its humanity.” (Diodato Dep. 69:1–3).


14 The parties and the court agree that the legal standard applicable to a commercial disparagement claim is identical
to that applicable to a defamation claim. (Doc. 64 at 24; Doc. 74 at 29); also QVC, Inc. v. MJC Am., Ltd., No. 08–
3830, 2011 WL 2843746, at *4, 2011 U.S. Dist. LEXIS 78063, at *11 (E.D.Pa. July 18, 2011) (“The legal standards
applicable to defamation claims ... are appropriately applied in the determining the sufficiency of ... claim[s] for commercial
disparagement.”).


15 The court notes that truth is an affirmative defense to a defamation claim. Bobb v. Kraybill, 354 Pa.Super. 361, 511 A.2d
1379, 1380 (1986) (“Truth is an absolute defense to defamation in Pennsylvania.”) (citing Hepps v. Phila. Newspapers,
Inc., 506 Pa. 304, 485 A.2d 374, 377 (1984)). It is within the proper purview of the jury to determine whether Wells Fargo
will establish sufficient support for that defense.


16 Diodato abandoned both his claim that the TSA is overly broad—in scope or duration—and his consideration argument
by failing to raise either in opposition to Wells Fargo's motion. Nissan World, LLC, 2014 WL 1716451, at *10, 2014 U.S.
Dist. LEXIS 59902, at *31; Mills, 589 F.Supp.2d at 558 n. 15. Hence, the court does not address Wells Fargo's refutation
of these issues.


17 Diodato states: “The summary judgment standard requires a far more exacting level of evidence to justify the exercise
of a restrictive covenant. Here, with a restrictive covenant born out of fraud, used to protect interests that are not lawfully
capable of protection, [Wells Fargo] has failed to sustain the standard of evidence necessary to support summary
judgment.” (Doc. 74 at 37–38 (emphasis added)). This statement misapprehends the burden of proof, which lies with
Diodato as the party seeking to prove the covenant's unreasonableness. Quaker Chem. Corp., 509 F.Supp.2d at 476
(quoting John G. Bryant Co., 369 A.2d at 1169).


18 Diodato initially asserted claims for both false advertising and false designation of origin in violation of the Lanham Act.
(See Doc. 1–2 ¶ 193 (“[The] ... Lanham Act violations are for the false designation of origin .... and/or was a false or
misleading description or representation of fact....”)). In its opening brief, Wells Fargo challenges only Diodato's false
designation of origin claim, (Doc. 64 at 32–43), under the mistaken assumption that Diodato had not stated a claim
for false advertising, (see Doc. 79 at 22). Diodato responds that his “primary claim under the Lanham Act” is a false
advertising claim, and he pursues only that claim in his opposition papers. (See Doc. 74 at 39; id. at 42 (noting Wells Fargo
“erroneously analyzed” a false designation claim in its opening brief rather than Diodato's claim for false advertising)).
Given Diodato's failure to respond to Wells Fargo's false designation challenges, the court deems that claim to be
abandoned and addresses only Diodato's false advertising claim. See Nissan World, LLC, 2014 WL 1716451, at *10,
2014 U.S. Dist. LEXIS 59902, at *31; Mills, 589 F.Supp.2d at 558 n. 15.


19 Commercial value inquiries are typically fact-intensive and ill-suited for summary judgment. See Tillery v. Leonard &
Sciolla, LLP, 521 F.Supp.2d 346, 351 (E.D.Pa.2007) (“The determination of whether a plaintiff's name has commercial
value ... [is a] factual determination [ ] not really appropriate for summary judgment.”).


20 The information outlined in Wells Fargo's pleading ostensibly falls within the ambit of the statutory definition of “trade
secret.” However, absent supporting evidence, the court cannot determine as a matter of law whether information
allegedly misappropriated constitutes a trade secret for the purpose of statutory liability. Cf. NOVA Chems., Inc. v. Sekisui
Plastics Co., 579 F.3d 319, 327–28 & n. 12 (3d Cir.2009). The Third Circuit in NOVA identified factors relevant to a
trade secret analysis as, inter alia: “the extent to which it is known outside the owner's business; the extent to which it
is known by employees and others within the owner's business; the extent of measures taken to guard the secrecy of
the information; the value of the information to competitors; the effort or money expended to develop the information;
and the ease or difficulty with which it could be properly acquired or duplicated.” Id. at 327 (quoting SI Handling Sys.,
Inc. v. Heisley, 753 F.2d 1244, 1256 (3d Cir.1985)). The factors identified by the Circuit in NOVA predate the adoption of
PUTSA, but as the NOVA court observed, the courts “continue to look to this standard to determine whether information
constitutes a trade secret under the statute.” NOVA, 579 F.3d at 328. The total lack of evidence cited by Wells Fargo
precludes any meaningful trade secret analysis by the court.
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21 In its effort to demonstrate a genuine issue of material fact, Wells Fargo incorporates the solicitation arguments raised
earlier in its brief and alleges that Diodato used information about his former clients needs, policy renewal dates, policy
expiration dates, and “much, much more,” after his termination. (Doc. 75 at 12–13). Despite its conclusory assertions,
Wells Fargo again offers no evidence specifically identifying the trade secrets at issue or the manner in which Diodato
misappropriated them.


22 Finally, to the extent Wells Fargo bases its unfair competition and conversion claims on the alleged misappropriation of
trade secrets, those claims fail for the same reasons as Wells Fargo's PUTSA claim.


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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EASTMAN KODAK COMPANY, Plaintiff,
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COLLINS INK CORPORATION, Defendant.


No. 11–CV–6513L.
|


Nov. 4, 2011.


Synopsis
Background: Manufacturer of commercial inkjet printers
brought action against ink supplier, alleging breach of
contract and seeking various forms of relief following
supplier's termination of their supply agreement.
Manufacturer moved for a preliminary injunction
prohibiting supplier from dishonoring its contractual
obligations and commitments and terminating the
contract, other than in accordance with its termination
provisions.


Holdings: The District Court, David G. Larimer, J., held
that:


[1] manufacturer had substantial likelihood of success on
merits of its breach of contract claim;


[2] manufacturer would likely suffer irreparable harm by
loss of customer goodwill in absence of the injunction; and


[3] manufacturer was not required to provide bond as
security for the injunction.


Motion granted.


Attorneys and Law Firms


*583  Brian Marc Feldman, Fred G. Aten, Jr., Harter
Secrest & Emery LLP, Rochester, NY, for Plaintiff.


Edward P. Hourihan, Jr., Joseph S. Nacca, Bond
Schoeneck & King PLLC, Rochester, NY, Anthony G.
Covatta, Joel M. Frederic, Robert M. Smyth, The Drew
Law Firm Co., LPA, Cincinnati, OH, for Defendant.


Opinion


DECISION AND ORDER GRANTING
PRELIMINARY INJUNCTION


DAVID G. LARIMER, District Judge.


For over a decade, Collins Ink Corporation (“Collins”),
had a contract with Eastman Kodak Company (“Kodak”)
to supply ink for use in Kodak's commercial inkjet
printers, including the Versamark line of printers. The
most recent three-year Agreement, effective December 15,
2008, was in effect when Collins' President, Lawrence
Gamblin, wrote to Kodak personnel on October 10,
2011 (Ex. C to Declaration of Douglas S. Tinnel [Dkt.
# 3–3] ) (sometimes “Gamblin letter”) advising Kodak
that Collins was terminating the Agreement “effective
immediately.” The Gamblin letter was startling and
unexpected and galvanized Kodak to action.


Within days, Kodak filed a complaint (Dkt. # 1)
in this case alleging breach of contract and seeks
various forms of relief. In addition, Kodak moved
immediately, with supporting documentation (Dkt. # 3)
for a preliminary injunction to compel Collins to comply
with its contractual obligations under the Agreement and
to desist acting contrary to that Agreement.


The Court conferred with counsel within days by
telephone and established a schedule for briefing and
argument of Kodak's motion for a preliminary injunction.
Responding papers were filed (Dkt. 10, 11), but when the
parties appeared for argument on October 24, 2011, they
announced that they had reached an agreement to keep the
contract in place and maintain the status quo for at least a
week for the purpose of discussing possible resolution.


The parties were unable to consummate an agreeable
resolution and additional papers were filed and the parties
appeared and argued their respective positions at length
before this Court on November 1, 2011. At that time,
the parties agreed to maintain the status quo pending the
decision of this Court and the matter was taken under
advisement.
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After reviewing the complaint, the declarations and
exhibits submitted on the motion for a preliminary
injunction, and having considered the comments of
counsel, I believe that Kodak has established its
entitlement to a preliminary injunction, enjoining Collins
from taking steps to terminate the Agreement and
compelling Collins to fully comply with that Agreement
and all of its terms.


FACTS


Relevant matters surrounding this dispute occurred
within a relatively brief period of time and are not in


dispute. 1  *584  There is no dispute that the Agreement
between Kodak and Collins (Dkt. # 3–4 at 1) was executed
and became effective in December 2008. The Agreement
was for a three–year term but also contained an automatic
renewal provision at Section 10.01 of the Agreement. That
provision, which is at the heart of this dispute, reads in full
as follows:


10.01 Term and Renewal. The initial term of this
Agreement shall be for a period of three (3) years
commencing on the Effective Date hereof, and shall
automatically renew annually thereafter. Either party
may terminate this Agreement for any reason with
one hundred and eighty (180) days written notice.


It appears that there were three or four prior contracts
between the parties over the past decade. There apparently
were negotiations relative to each new Agreement with
some modest changes made over the course of time.
The parties had never relied on the automatic renewal
provision but had always crafted a new agreement prior
to the expiration of the former one.


It appears that during the Spring and Summer of
2011, Gamblin and representatives of Kodak had
exchanged correspondence and even a draft, proposed
new agreement relative to their business operations.
But, no new agreement was ever agreed to or executed
prior to Gamblin's letter of October 10, 2011. That
letter, purporting to immediately terminate the existing
Agreement is the spark that occasioned the conflagration
that is the pending litigation and Kodak's motion for
injunctive relief.


Gamblin's letter of October 10, 2011, is crucial to the issues
before this Court, both for what it says and for what it fails
to say. The letter purports to terminate the Agreement
but makes no reference whatsoever to the very specific
termination provisions contained in the Agreement at
Section 10.02. That section could not be clearer, and I set
it forth here in full:


10.02 Termination for Cause. Either party may
terminate this Agreement upon written notice of
termination to the other party for any of the events
given in subparagraphs (a) and (b).


a. The other party materially breaches this
Agreement and such breach remains uncured for
thirty (30) days following written notice of breach by
the terminating party.


b. A petition for relief under any bankruptcy legislation
is filed by or against the other party, or other party
makes an assignment for the benefit of creditors, or a
receiver is appointed for all or a substantial part of the
other party's assets, and such petition, assignment or
appointment is not dismissed or vacated within thirty
(30) days.


The Gamblin letter, as mentioned, makes no reference
to any of those provisions. Rather, the October 10,
2011 termination letter sets forth Gamblin's concern with
Kodak's present financial circumstances and references
“recent news reports.” He also states his belief that there
is a “significant probability” that Kodak could default on
its financial obligations at some future time.


Because of that anxiety, Gamblin unilaterally purported
to terminate the Agreement by immediately ceasing
shipments of ink unless and until Kodak agreed to pay
for such shipments on a cash on delivery basis (“COD”).
That decision relative to new payment requirements was
contrary to the payment requirement set forth in the
Agreement (Section 2.08) which provided that “except
where otherwise mutually agreed” payment terms would
be net sixty (60) days, that is, Kodak would make  *585
payment sixty (60) days after receipt of an invoice from
Collins.


There apparently is no dispute that Kodak was and is now
current on all of its financial obligations to Collins. It is
true that because of the volume of ink supplied by Collins
pursuant to the Agreement, the accounts receivable could
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exceed two million dollars on prior invoices at a given
time. There is no evidence, however, that Kodak neglected
or refused to pay any invoices and Gamblin's letter of
October 10 did not base the termination decision on
Kodak's defalcation on any payment that was due.


It appears that even prior to Gamblin's letter, Collins
had stopped production for Kodak and within days
orders for ink in the amount of $250,000 were not


filled. 2  Declaration of Douglas Tinnel, October 17, 2011
Declaration, ¶ 28 (hereinafter “Tinnel October 17, 2011
Decl.”).


The Agreement provided many specific rights to Kodak
and obligations on Collins relating to Collins' agreement
to provide Kodak with ink for its printers. Kodak was
dependent on Collins' compliance and Collins unilateral
and unexpected termination had a significant impact on
Kodak.


The Agreement provided exclusive rights to Kodak.
Specifically, Section 2.01 gave Kodak the “exclusive right
to sell and distribute Collins' inks worldwide for use in
Kodak Print Engines. Collins also agreed not to sell inks
used in categories of Kodak printers, if Kodak elected to
sell ink products for that type of printer.


An important provision of the Agreement was that Collins
would maintain a sufficient inventory of ink in order to
fill Kodak orders on only two days notice. Section 2.04.
Kodak kept no significant inventory and relied on Collins.
Kodak, and only Kodak, could discuss and set prices
for its printing customers; Collins had no right to do so.
Section 2.06.


In consideration of Collins' obligations, Kodak agreed
that Collins alone would provide up to 88% of the ink
volume needed by Kodak for its printers. Section 1.05.
Pricing between the parties would be reviewed every six
months but any changes in the pricing structure had to be
based on a mutual agreement. Section 1.06.


As required by the Agreement, Kodak transferred
technical and chemical information in its possession to
Collins for it to prepare ink to Kodak's specifications.
This information also included confidential computer
technology. Kodak treats all such information as
proprietary trade secrets that Collins is only authorized


to use in connection with the Agreement. Declaration of
Larry Calhoun, October 17, 2011, ¶ 3 (Dkt. # 3–2).


This Agreement is significant to Kodak but also to Collins
since it generated approximately 15 million dollars a year
in revenue to Collins. Tinnel, October 17, 2011 Decl., ¶ 8.
(Dkt. # 3–3).


Because Kodak kept no appreciable inventory and
because Collins had the right to produce 88% of Kodak's
ink supply, the Agreement “envisioned a steady flow
of ink to Kodak.” Tinnel October 17, 2011 Decl., ¶ 9.
Maintaining a ready supply was crucial because Kodak
submitted orders to Collins on almost a daily basis. Tinnel,
October 17, 2011 Declaration, ¶ 18.


CONTENTIONS OF THE PARTIES


Kodak claims that this is a straight-forward breach of
contract case and that it *586  is entitled to injunctive
relief because Collins supplies a unique product to Kodak;
that the abrupt termination of this product jeopardizes
Kodak's business and its ability to service existing clients
and impairs its goodwill with such customers. Kodak also
maintains that Collins publicly announced on its own
website that Kodak customers should no longer work with
Kodak but deal directly with Collins. Kodak maintains
that this is a blatant breach of the Agreement which
provides that Kodak has the exclusive right, worldwide,
to distribute Collins' ink products.


Furthermore, Kodak contends that Collins failed to
comply in any way with the very specific termination
provisions contained in the Agreement and that unless and
until that occurs, Collins should be compelled to live up to
its negotiated contractual obligations.


Collins does not seek to justify its action under the terms
of the contract. Rather, it claims that it had legitimate
concerns over Kodak's financial status and it was entitled
to obtain reasonable assurances of Kodak's performance
and that it acted consistent with Section 2–609 of the
Uniform Commercial Code. Collins also contends that
the Agreement, executed in December of 2008, terminates
on its own accord in December 2011, some few weeks
away. Collins contends that in spite of the automatic
renewal provision in the agreement, the parties had always
negotiated a new agreement and that should control.
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Kodak contends, to the contrary, that the Agreement
does not terminate at the end of the three-year term but
renews automatically unless and until a party properly
terminates consistent with the termination provisions of
the Agreement. Kodak contends that a fair reading of
the Agreement clearly establishes that the parties never
intended that there would be abrupt unilateral cessation of
business. It was important for the parties, and especially
for Kodak, that there be a continuation of business and
a ready supply of product and the termination provisions
and the entire Agreement reflect that.


STANDARDS FOR DETERMINATING
ENTITLEMENT TO A


PRELIMINARY INJUNCTION


[1]  [2]  To prevail on a motion for a preliminary
injunction, the movant must demonstrate “ ‘(a)
irreparable harm and (b) either (1) likelihood of success
on the merits or (2) sufficiently serious questions going
to the merits to make them a fair ground for litigation
and a balance of hardships tipping decidedly toward the
party requesting the preliminary relief.’ ” Citigroup Global
Mkts., Inc. v. VCG Special Opportunities Master Fund
Ltd., 598 F.3d 30, 35 (2d Cir.2010) (quoting Jackson
Dairy, Inc. v. H.P. Hood & Sons, Inc., 596 F.2d 70, 72 (2d
Cir.1979)). Accord UBS Financial Services, Inc. v. West
Virginia University Hospitals, Inc., 660 F.3d 643, 647–48
(2d Cir.2011). The court must also take into account the
public's interest, if any, in the issuance or denial of an
injunction. Red Earth LLC v. United States, 657 F.3d 138,
142–43 (2d Cir.2011) (citing Metro. Taxicab Bd. of Trade
v. City of New York, 615 F.3d 152, 156 (2d Cir.2010)).


With respect to the issue of irreparable harm, the Second
Circuit has found irreparable harm where one party
is “terminating the delivery of a unique product to
a distributor whose customers expect and rely on the
distributor for a continuous supply of that product,”
since the termination of such a product “almost inevitably
creates irreparable damage to the good will of the
distributor.” Reuters Ltd. v. United Press Int'l, Inc., 903
F.2d 904, 908–09 (2d Cir.1990). District courts in this
circuit have continued to adhere to that principle, and
to find irreparable harm in *587  such circumstances.
See, e.g., Rex Medical L.P. v. Angiotech Pharmaceuticals
(US), Inc., 754 F.Supp.2d 616, 622 (S.D.N.Y.2010)


(“While it may be true that Rex will eventually find
an alternative distributor, ... completely halting the sale
of [the product at issue] will harm Rex's reputation
and goodwill in ways that cannot be valued”); TVT
Records v. Island Def Jam Music, 225 F.Supp.2d 398, 405
(S.D.N.Y.2002) (“[t]he Court ... finds considerable risk
that TVT's business relationships ... will be irreparably
harmed if TVT is improperly prevented from ever bringing
this unique product to market”).


APPLICATION TO THIS CASE
Applying these standards here, I conclude that
preliminary injunctive relief is warranted. The facts before
me indicate that Collins's termination of the contract was
improper, under the terms of the contract itself, and that
Kodak is therefore likely to prevail on the merits of its
claims. The record also suggests that Kodak is threatened
with the termination of a product that, if not literally
unique, cannot easily or quickly be replaced, and that as
a result, Kodak is threatened with an irreparable loss of
customer goodwill.


[3]  First, it seems apparent that Collins has not complied
with the termination procedures under the contract. The
current contract, which became effective on December
15, 2008, see Dkt. # 3–4 at 1, provides that it will
be effective for three years from that date, and that it
will automatically renew annually thereafter, unless it is
terminated by either party. See Dkt. # 3–4 at 10 § 10.01.


Under the contract, however, neither party may simply
terminate immediately, as Collins has attempted to
do here. Specific procedures are provided governing
termination. If the termination is for cause, that is,
based upon the other party's breach or bankruptcy, the
terminating party must give the other party thirty days'
notice. Id. § 10.02. There does not appear to be any claim
here by Collins, and there is no evidence before me, that
Collins has “cause” for termination under this provision.


If the termination is not for cause, then the terminating
party must give the other party 180 days' written notice.
Id. § 10.01. Collins plainly did not give such notice here.
It simply informed Kodak on October 10, 2011 that it
was “terminating the Supply & Reseller Agreement dated
December 15, 2008 effective immediately.” Dkt. # 3–6
at 1. Gamblin's letter did not even purport to effect a
termination pursuant to the procedures set forth in the
parties' contract.
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At oral argument on Kodak's motion for a preliminary
injunction, counsel for Collins contended that Kodak's
“theory as to the 180 day [notice of termination] provision
renders the whole contract nonsensical ... because [under
that theory] if you don't give notice of non-renewal by July
1st, you're now saddled with not a 12 month agreement,
but with an 18 month agreement.” Dkt. # 20 at 8. That
argument is not persuasive. The contract simply provides
that either party may terminate on 180 days' notice, and
that if neither party terminates within 180 days prior to
December 15, 2011, the contract will automatically renew
for a twelve-month term, subject, again, to the 180–day
termination provision. So for example, if one party had
given the other notice of termination on October 11, 2011,
the contract would renew on December 15, 2011, but
terminate 180 days later, on March 29, 2012. That is
hardly a “nonsensical” reading of the contract.


Defendant's insistence that “the contract expires by its
terms on December 15th,” id. at 20, is also contrary to the
express terms of the Agreement. The contract manifestly
provides that it “shall automatically *588  renew,” not
terminate, absent termination by either party under the
notice procedures set forth in the contract—procedures
that were not followed here.


Collins has also argued that it was entitled to insist on
adequate assurance of Kodak's performance under the
contract pursuant to § 2–609 of the Uniform Commercial
Code. This argument requires scant discussion.


Section § 2–609(1) provides that “[w]hen reasonable
grounds for insecurity arise with respect to the
performance of either party [to a contract for sale] the
other may in writing demand adequate assurance of due
performance and until he receives such assurance may
if commercially reasonable suspend any performance for
which he has not already received the agreed return.” In
addition, “[a]fter receipt of a justified demand failure to
provide within a reasonable time not exceeding thirty days
such assurance of due performance as is adequate under
the circumstances of the particular case is a repudiation of
the contract.” N.Y. U.C.C. § 2–609(4).


That statute further provides that “[b]etween merchants
the reasonableness of grounds for insecurity and the
adequacy of any assurance offered shall be determined
according to commercial standards.” N.Y. U.C.C. § 2–


609(2). The statute does not state that one party may take
it upon itself, based purely upon its subjective doubts or
feelings of nervousness about whether the other party will
be able to perform, to insist upon such assurances. Nor
does this provision state that a party may unilaterally
rewrite the terms of a sales contract to insist upon C.O.D.
payments, as Collins attempted to do here, see Dkt. # 3–6
at 1, or that a party may simply announce, as Collins has,
that it “do[es] not see at this time how [the other party]
can adequately assure its performance of the contract....”
Id. Like the contract itself, the U.C.C. sets forth certain
requirements that must be adhered to, including thirty
days' notice based upon a “justified demand” for adequate
assurances of performance, none of which occurred here.


There hardly seems room for question, then, that Collins's
purported termination of the contract was improper, and
was in breach of the contract. I therefore conclude that
Kodak has shown a likelihood of success on the merits.


[4]  As to irreparable harm, I also find that while the ink
that is the subject of this contract may not be unique in
the sense that a work of art is unique, see, e.g., Robins
v. Zwirner, 713 F.Supp.2d 367, 374 (S.D.N.Y.2010), the
record before me indicates that this product is not easily
replaceable. The parties dispute how easily or quickly
Kodak can meet its needs by manufacturing this type of
ink, but the evidence does suggest that Kodak cannot, at
this time, manufacture 100% of the ink that it could expect
to receive under the contract. Even Collins recognizes this.
See Collins's Mem. of Law (Dkt. # 11) at 18 (“Kodak is
already manufacturing the majority of the ink to meet its
customers' needs”) (emphasis added); Transcript of Oral
Argument (Dkt. # 20) at 30 (defense counsel's statement
that “[t]here may be smaller volumes, smaller specialty
items that they're [i.e., Kodak] going to have problems
ramping up on ...”).


In addition, there is evidence that some of that ink is
needed by end users for very specific purposes, such as
printing lottery tickets, and that such ink cannot easily
be replaced by Kodak, which, in reliance on Collins's
commitment to provide it with a steady supply of ink,
has not amassed or maintained any stockpile of ink. See
Tinnel Declaration (Dkt. # 3–3) ¶¶ 51, 54. An inability
on Kodak's part to provide such ink to its customers
therefore threatens to *589  cost it customer goodwill,
the loss of which cannot easily be quantified or reduced
to a dollar amount. See CRP/Extell Parcel I, L.P. v.
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Cuomo, 394 Fed.Appx. 779, 781 (2d Cir.2010) (“we have
upheld an award of injunctive relief where a movant
claimed money damages that were hard to measure plus
irreparable harm, including loss of reputation, goodwill
and business opportunities”) (citing Register.com, Inc. v.
Verio, Inc., 356 F.3d 393, 404 (2d Cir.2004)) (emphasis
omitted); Coastal Distribution, LLC v. Town of Babylon,
No. 05 CV 2032 2006 WL 270252, at *3 (E.D.N.Y. Jan.
31, 2006) (“Loss of goodwill and injury to reputation are
injuries that are difficult to measure in dollars, and thus,
these types of injuries are irreparable harm”).


There is also evidence that Collins has solicited Kodak's
customers. Kodak has submitted an image of a page from
Collins's website, announcing Collins's termination of its
contract with Kodak, and stating, inter alia, that “[i]f you
are currently purchasing Collins Ink branded products,
you will now purchase them directly from Collins” instead
of from Kodak. The announcement goes on to say that
“you will now find that the prices you pay us will tend to
be lower than what you paid Kodak for our inks,” and
that “[i]f you are currently purchasing Kodak branded
fluids, please feel free to contact us, as we can provide
you with a list of comparable Collins branded products.”
Dkt. # 3–7 at 1. Although Collins's attorney stated at oral
argument that “Mr. Gamblin was instructed to take that
stuff down,” and that Gamblin had assured his attorney
“that he is not soliciting Kodak's business at this point in
time,” Dkt. # 20 at 32, that announcement may already
have caused some irreparable, unquantifiable harm to
Kodak. An injunction that will allow Kodak to continue
to service its Collins ink customers will at least mitigate
that harm. See Kishner v. Nevada Standing Committee
on Judicial Ethics and Election Practices, No. 10–CV–
01858, 2010 WL 4365951, at *7 (D.Nev. Oct. 28, 2010)
(“Although an order attempting to ‘unring the bell’ [with
respect to disseminated information] may not completely
alleviate the injury, it will minimize further injury to the


extent possible”). 3


A contract is a contract. From it flow rights and
obligations. Anxiety, nervousness, or “buyer's remorse”
about the wisdom of the contract does not absolve one
from complying with all of the terms of that contract.
Unilateral action is abhorrent to the very nature of a
mutual, binding commercial agreement.


WHETHER A BOND IS NECESSARY


[5]  Rule 65(c) of the Federal Rules of Civil Procedure
provides that “[t]he court may issue a preliminary
injunction or a temporary restraining order only if the
movant gives security in an amount that the court
considers proper to pay the costs and damages sustained
by any party found to have been wrongfully enjoined or
restrained.” This provision “serves a number of functions.
It assures the enjoined party that it may readily collect
damages from the funds posted in the event that it was
wrongfully enjoined, and that it may do so without
further litigation and without regard to the possible
insolvency of the plaintiff. In addition, the bond provides
the plaintiff with notice of the maximum extent of its
potential liability.” Nokia Corp. v. InterDigital, Inc., 645
F.3d 553, 557 (2d Cir.2011).


*590  Although the rule is couched in mandatory
language, the Second Circuit has held that “the District
Court is vested with wide discretion in the matter of
security,” and that it may be “proper for the court
to require no bond where there has been no proof of
likelihood of harm.” Doctor's Assocs. v. Stuart, 85 F.3d
975, 985 (2d Cir.1996); accord Corning Inc. v. PicVue
Electronics, Ltd., 365 F.3d 156, 158 (2d Cir.2004); see
also Johnson Controls, Inc. v. A.P.T. Critical Systems,
323 F.Supp.2d 525, 541 (S.D.N.Y.2004) (“in cases where
the non-movant has not shown a likelihood of harm,
the district court may properly set no bond”). District
courts in this circuit have declined to require any bond
where there was no showing of a likelihood of harm
to the enjoined party. See, e.g., City of New York v.
Venkataram, No. 06 Civ. 6578, 2011 WL 2899092, at *6
n. 9 (S.D.N.Y. July 13, 2011); ASA v. Pictometry Intern.
Corp., 757 F.Supp.2d 238, 247 (W.D.N.Y.2010); Lurgi,
Inc. v. Northeast Biofuels, LP, No. 09–MC–0024, 2009
WL 910042, at *7 n. 10 (N.D.N.Y. Apr. 2, 2009).


With respect to the issuance of a bond in this case, it
bears repeating that the primary purpose of a bond is to
make the enjoined party whole in the event that it is later
determined that the injunction was wrongfully issued. See
Fed.R.Civ.P. 65(c). In the context of the case at bar, then,
the relevant harm to Collins is not the harm that would
ensue if Collins's fears about Kodak's financial situation
prove well-founded, and Kodak becomes unable to pay
its bills, but the harm that Collins would suffer by being
wrongfully enjoined.
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[6]  In that regard, it makes sense to consider the
likelihood that this Court or an appellate court will find
that an injunction should not have issued in this case. The
greater plaintiff's likelihood of success on the merits, the
lower the probability that an injunction in plaintiff's favor
will later be determined to have been issued in error, and
consequently that Collins will be found to have wrongfully
suffered harm. See, e.g., New York City Triathlon, LLC
v. NYC Triathlon Club, Inc., 704 F.Supp.2d 305, 345
(S.D.N.Y.2010) ( “Defendant has not demonstrated it will
likely suffer any harm absent the posting of a bond, and
the likelihood of success on the merits is overwhelming.
Therefore, the Court declines to require one”); Rex
Medical L.P. v. Angiotech Pharmaceuticals (US), Inc.,
754 F.Supp.2d 616, 627 (S.D.N.Y.2010) (“I have already
concluded that Angiotech is highly unlikely to prevail
in arbitration; that militates against the posting of any
bond”). As explained above, I find it very likely that
Kodak will prevail on the merits of its claims, since the
evidence before me plainly indicates that Collins simply
flouted the terms of the contract when it unilaterally
terminated the contract without the requisite notice.


I also see no proof of any likelihood of harm to Collins.
All that this injunction does is require Collins to continue
to perform under the contract, as it has been doing for
years. That hardly constitutes a cognizable “harm” to
Collins. See ASA, 757 F.Supp.2d at 247 (declining to
require a bond, and stating that “[s]ince the injunction
does no more than preserve the preexisting status quo, in
which the parties were engaged in an ongoing contractual
relationship (which presumably was mutually beneficial
to them), there is little risk of significant harm to either
side”); Rex Medical, 754 F.Supp.2d at 627 (“if the
arbitrator rules as this Court believes he will rule, then the
‘damage’ to [the enjoined party] is nonexistent, because
being forced to comply with contractual obligations that
a party voluntarily entered into is simply not the sort of
‘damage’ that is compensable at law”).


I recognize Collins's fear that Kodak may become
insolvent, and that Collins will  *591  be left with
significant accounts receivable. Any such risk, though,
in itself, does not justify the imposition of a bond
requirement here. If such an event does come to pass, then
Collins will have the same remedies as any other unsecured
creditor of Kodak. It may not, however, seek to jump
to the head of the line by refusing to perform its own
obligations under the contract unless Kodak accedes to its
demands to be paid on delivery. To require a bond under
these circumstances would only reward Collins for its own
apparent breach of the parties' contract, by giving it the
very protection that it sought to wring out of Kodak.


CONCLUSION


Plaintiff Eastman Kodak Company's motion for a
preliminary injunction (Dkt. # 3) is granted. Defendant
Collins Ink Corporation is hereby preliminarily enjoined
from (1) dishonoring its contractual obligations and
commitments under the parties' Supply & Reseller
Agreement entered into on December 15, 2008, and (2)
terminating that contract, other than in accordance with
the termination provisions set forth in Part X(10) of the
agreement.


The parties are hereby directed to confer with each other
concerning the need for discovery, if any, and to contact
the Court within fourteen (14) days of the date of entry of
this Decision and Order to set up a schedule for discovery
and for a hearing relative to the issuance of a permanent
injunction.


IT IS SO ORDERED.


All Citations


821 F.Supp.2d 582


Footnotes
1 Neither side sought a factual hearing and one does not seem to be required based on the uncontested facts.


2 During the process of this litigation, Collins, through counsel, represented on two occasions, on October 24, 2011 and
November 1, 2011, that as a temporary accommodation, Collins would now continue to fill Kodak's orders pending this
Court's ruling on the pending motion.


3 As of now, those statements on Collins's website can still be seen on Google's cache of that site, which displays
the page as it appeared on October 12, 2011. See http://webcache.googleusercontent.com/search? q=cache:iUL6nL-g
j5sJ:www.collinsink.com/m–3–kodak.aspx+& cd=1&hl=en&ct=clnk&gl=us.
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Synopsis
Owners of working interests in natural gas wells
brought claims against gas purchaser for breach of
contract, negligent or intentional misrepresentation,
fraud, conversion, negligence, and breach of fiduciary
duty. The Third District Court, Salt Lake Department,
Timothy R. Hanson, J., granted summary judgment
for purchaser. Owners appealed. The Supreme Court,
Wilkins, J., held that: (1) Uniform Commercial Code
(UCC) savings provision, regarding limitations periods,
applies to a single claim that is dismissed from a lawsuit;
(2) partial payment of prior judgment did not create,
under Wyoming law, new limitations period for remaining
claims; (3) Wyoming's economic loss doctrine barred tort
claims for purely economic losses on the contract; (4)
owners were not third party beneficiaries of gas gathering
agreement; and (5) equitable tolling of limitations period
was not warranted.


Affirmed in part, reversed in part, and remanded.


Attorneys and Law Firms


*4  Brent V. Manning, Alan C. Bradshaw, Jack M.
Morgan, Salt Lake City, for plaintiffs.


Reha Deal, Susie Inskeep Hindley, Terrie T. McIntosh,
Salt Lake City, and Donald I. Schultz, Cheyenne,
Wyoming, for defendants.


Opinion


WILKINS, Justice:


¶ 1 Jack J. Grynberg, Celeste C. Grynberg, and L
& R Exploration (collectively “Grynbergs”) appeal the
district court's order granting summary judgment to
Questar Pipeline Company and its affiliates (collectively
“Questar”) on all of the Grynbergs' contract and tort
claims for breach of several natural gas purchase
agreements. We affirm in part and reverse in part.


FACTUAL AND PROCEDURAL HISTORY


¶ 2 For over thirty years, Questar has been purchasing,
gathering, and/or transporting natural gas owned by the
Grynbergs. While heavily regulated when the contracts
were signed in 1974, deregulation has since transformed
the natural gas industry. Since 1987, Questar and the
Grynbergs have been embroiled in multiple lawsuits under
the gas purchase agreements governing their relationship.
This case is the fifth, and hopefully final, effort to resolve
the many disputes that stem from their relationship. We
recite the facts of this case, and all reasonable inferences
to be drawn therefrom, in the light most favorable to the
Grynbergs. See, e.g., Norman v. Arnold, 2002 UT 81, ¶ 2,
57 P.3d 997.


I. FACTUAL HISTORY


A. The Contracts


¶ 3 The Grynbergs own working interests in natural
gas wells located in Wyoming and Colorado. In 1971,
the Grynbergs signed a gas purchase agreement with
Mountain Fuel Supply Company, predecessor in interest
to Questar Pipeline Company, for the sale of gas from the
Colorado wells (Colorado Contract). In April and June
of 1974, the Grynbergs signed three more gas purchase
agreements with Mountain Fuel for the sale of gas from
their Wyoming wells (Wyoming Contracts). All four were
twenty year contracts, continuing year to year after that if
not terminated according to their terms.
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¶ 4 Under the Wyoming Contracts, the ultimate gas price
paid by Questar was determined by a formula with three
variables: price, volume, and gross heating value (BTU
adjustment). The contracts obligated Questar to gather,
measure, analyze, and transport the natural gas they
were purchasing, and to provide monthly statements and
payments to the Grynbergs. Questar's responsibilities also
included measuring the volume and gross heating value
of the gas according to formulas set forth in the contracts
and performing regular equipment tests. The Grynbergs
were authorized to demand periodic equipment tests and
to participate in all gas or equipment tests performed
routinely or on demand.


¶ 5 The Colorado Contract was terminated January 1,
1992. After raising concerns about Questar's adherence to
take-or-pay obligations under the Colorado Contract, the
Grynbergs signed a new, 96–day gas purchase agreement
with Questar on February 11, 1992 that contained a
general settlement and release of all claims from the
Colorado Contract. Questar attempted to terminate the
Wyoming Contracts on June 28, 1993, and again on
January 1, 1994; the final termination date, however,
remains in dispute.


¶ 6 Sometime after Questar's attempted termination of
the Wyoming Contracts, the Grynbergs contracted with
their well operator, Hunt Oil Company (Hunt), to sell
the natural gas from the Wyoming wells on their behalf.
Hunt, in turn, contracted with Questar affiliates to
purchase, gather, and/or transport the natural gas from
the Wyoming wells (Hunt Contracts). According to the
Grynbergs, Questar affiliates purchased natural gas from
the Wyoming wells through the end of 1997, and continue
to gather and transport natural gas from the Wyoming
wells to this day.


B. Prior Litigation


1. Questar I
¶ 7 In 1987, the Grynbergs brought their first suit against
Questar in Wyoming federal *5  district court under all
four contracts (Questar I). The complaint alleged, inter
alia, fraud, misrepresentation, conversion, and breach of
contract based upon take-or-pay obligations, and covered
gas sales transactions from 1974 through 1988. The parties


eventually settled this case, agreeing to a mutual general
release of all claims before December 1988.


2. Questar II
¶ 8 In 1992, Questar brought a declaratory judgment
action in Wyoming federal district court to determine the
appropriate price, after deregulation, of natural gas sold
under the Colorado and Wyoming Contracts (Questar
II). The Grynbergs counterclaimed, alleging intentional
interference with contractual relations, breach of the duty
of good faith and fair dealing, and numerous breaches of
contract including failing to take or pay, underreporting
gas volume, and making gas payments “using incorrect
btu adjustments.”


¶ 9 The district court granted Questar's summary
judgment motion on the Grynbergs' claim that Questar
was “stealing gas,” but allowed the remaining claims to
go to trial. After discovery, and immediately before the
trial was to begin, the Grynbergs informed Questar and
the court that the “incorrect [BTU] adjustment” claim
was far greater than previously understood. In a February
28, 1994 hearing, the district court stated that it “would
construct a dismissal [of the BTU claim] in this case
without prejudice,” allowing the parties to resolve the
BTU adjustment issue in another suit. However, it was
not until October 1, 1998 that the district court issued
a final order dismissing without prejudice “defendants'
claim against plaintiff for paying for gas using incorrect
[BTU] adjustments (the [BTU] claims).”


¶ 10 The deregulation price question and all remaining
counterclaims were tried before the jury, who returned
a verdict for the Grynbergs on all counts. Four years
later, after Questar's request for judgment as a matter of
law, the district court reduced the jury's deregulation price
determination and granted judgment for Questar on all of
the Grynbergs' counterclaims. The Tenth Circuit reversed
the district court's price reduction and substantially
reinstated the jury verdict in Questar Pipeline Co. v.
Grynberg, 201 F.3d 1277, 1281 (10th Cir.2000). A final
judgment following remand was entered March 20, 2000.


3. Questar III
¶ 11 A third lawsuit was filed in Wyoming federal district
court by the Grynbergs against Questar in 1997, alleging
pricing and take-or-pay claims under the four contracts
for the time period following Questar II (Questar III). The
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suit was filed to preserve claims that would otherwise be
barred by the four-year statute of limitations for gas sales
in Wyoming, and does not include the BTU adjustment
claim from Questar II.


¶ 12 Questar moved for summary judgment, seeking a
determination of the Wyoming Contracts' termination
date. On December 11, 1998, the district court granted
partial summary judgment to Questar, ruling that
the Wyoming Contracts terminated on July 1, 1994
(Termination Ruling). No final judgment has been issued
in that case.


II. PROCEDURAL HISTORY


¶ 13 The current case against Questar was filed by the
Grynbergs in Utah's Third District Court on September
29, 1999 (Questar IV). The first amended complaint
alleges in detail improper measurement and analysis of the
gross heating content of natural gas under the Wyoming
Contracts, and also alleges that Questar fraudulently
induced the Grynbergs to release all claims under the
Colorado Contract. The complaint sets forth nine causes
of action under the Wyoming and Hunt Contracts:
(1) breach of contract by incorrectly measuring and
analyzing the gross heating content of the gas; (2)
declaratory judgment of the correct BTU adjustment; (3)
negligent or intentional misrepresentation of the incorrect
BTU adjustments; (4) fraud in the mismeasurement
and misanalysis of the BTU adjustments; (5) common
carrier liability for incorrect BTU adjustments; (6)
conversion through incorrect BTU adjustments; (7) res
ipsa loquitur and negligence in the mismeasurement of
BTU adjustments; (8) breach of fiduciary duty by *6
incorrect BTU adjustments; and (9) equitable remedies
for incorrect BTU adjustments (injunction, accounting,
quantum meruit, and unjust enrichment). A tenth cause
of action is asserted under the Colorado Contract: (10)
failure to take or pay under the contract and fraudulent
inducement or mutual mistake in the settlement and
release of all claims from the contract.


¶ 14 Questar moved to dismiss the first amended
complaint, arguing that the claims are barred by the
applicable statutes of limitation, the U.C.C. “savings”
statute, the economic loss doctrine, the lack of any
contract or tort duties, and/or the failure to properly
plead the claims. Upon receiving multiple memoranda


and extraneous materials submitted by both parties, and
after hearing oral argument on the matter, the district
court chose to treat the motion to dismiss as a motion
for summary judgment pursuant to Utah Rules of Civil
Procedure 12(b) and 56.


¶ 15 The district court granted summary judgment in favor
of Questar for all claims. In its order, the district court
first denied the Grynbergs' request to postpone the ruling
to conduct discovery because the Grynbergs failed to
demonstrate how additional discovery would assist them.
Then, relying on the partial summary judgment ruling
from Questar III, the district court determined that the
Wyoming Contracts terminated on July 1, 1994, and that
the actions based on those contracts are barred by the
four-year U.C.C. statute of limitations. Next, the court
found that there were no genuine issues of material fact
regarding the Grynbergs' fraudulent concealment claim,
and that the claim is time-barred because the Grynbergs
had notice of Questar's alleged misconduct by early 1995.
The district court also found that the six-month U.C.C.
Article 2 savings statute applies in this case, not the more
general one-year savings statute, and that, therefore, the
claims from Questar II are time-barred. Lastly on the issue
of pre–1994 contract claims, the district court held that
the Grynbergs' current BTU claims had not been pled in
Questar II and could not “relate back” for purposes of a
savings statute.


¶ 16 Next, the district court held that all pre–1994 tort
claims were barred by the economic loss doctrine. As
to fraud, misrepresentation, and concealment as possible
exceptions to the economic loss doctrine, the court found
that the claims were time-barred because the Grynbergs
had actual notice by early 1995, and that the claims did
not “relate back” to Questar II. The court also found
that common carrier liability is not applicable to natural
gas pipelines, and dismissed with prejudice the Grynbergs'
fifth cause of action.


¶ 17 Regarding post–1994 claims, the district court ruled
that they are “barred in part by the statute of limitations,
in their entirety by the economic loss doctrine,” and
furthermore by the lack of any “sound contractual or
tort duty” upon which the Grynbergs could base their
claims. Specifically, the district court held that there was
insufficient factual support for third party beneficiary
status, a fiduciary relationship, or a conversion claim after
1994.
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¶ 18 Finally, on all claims related to the Colorado
Contract, the court noted additional reasons for dismissal:
the applicable statutes of limitation and the lack of any
genuine issue of material fact regarding enforceability of
the binding settlement and release.


¶ 19 The Grynbergs appeal.


STANDARD OF REVIEW


[1]  [2]  ¶ 20 When reviewing a summary judgment by the
district court, we must examine all of the facts presented
and the inferences to be drawn therefrom in the light most
favorable to the nonmoving party. If there is no genuine
issue as to any material fact, and the moving party is
entitled to judgment as a matter of law, then summary
judgment is appropriate. Utah R. Civ. P. 56(c). We grant
no deference to the district court's conclusions of law and
review them for correctness. Norman v. Arnold, 2002 UT
81, ¶ 15, 57 P.3d 997.


ANALYSIS


I. TERMINATION DATE OF
WYOMING CONTRACTS


[3]  [4]  ¶ 21 The Grynbergs' first argument on appeal
is that the district court committed *7  clear error when
it gave prejudicial effect to the Termination Ruling in
Questar III. According to the Grynbergs, the Wyoming
Contracts were never properly terminated, and the earliest
date upon which termination could have occurred was
January 1, 1996. A district court's application of res
judicata presents a question of law, which we review for
correctness. Miller v. USAA Cas. Ins. Co., 2002 UT 6, ¶
19, 44 P.3d 663.


¶ 22 In its order granting summary judgment for
defendants, the district court first acknowledged that
the Termination Ruling of Questar III was a non-final,
interlocutory order not yet subject to appeal because no
final judgment had been entered in the case. The district
court then stated, with no further discussion or analysis,
that “[b]ased on the December 11, 1998 [Termination
R]uling, Plaintiffs' contract claims are barred by the four-


year U.C.C. statute of limitations.” With this ruling, the
district court barred the Grynbergs from relitigating the
issue of when the Wyoming Contracts terminated.


[5]  ¶ 23 Whether to apply the conclusions of the
Wyoming federal district court to this case is a question
of issue preclusion. To prevent relitigation of an issue in
a subsequent action,


“(i) the party against whom issue
preclusion is asserted must have
been a party to or in privity with
a party to the prior adjudication;
(ii) the issue decided in the prior
adjudication must be identical to the
one presented in the instant action;
(iii) the issue in the first action
must have been completely, fully,
and fairly litigated; and (iv) the first
suit must have resulted in a final
judgment on the merits.”


Collins v. Sandy City Bd. of Adjustment, 2002 UT 77, ¶
12, 52 P.3d 1267 (internal citation omitted). Insofar as the
contracts are the same, the attempted termination letters
are the same, and the parties are the same, there does not
appear to be any question that the first two requirements
are met. Based on the limited record before us, it also
appears that the issue was fully and fairly litigated before
the Questar III court issued its partial summary judgment
order.


¶ 24 However, a partial summary judgment issued
during a trial still pending in Wyoming is not a final
judgment on the merits. As noted by the district court,
the order was non-final and not yet subject to appeal
“because no final judgment had been entered in the case.”
The Termination Ruling, therefore, may not operate to
preclude the parties in this case from raising the issue of
the Wyoming Contracts' termination date. Any ruling on
the termination date of the Wyoming Contracts would be
premature without additional evidence or a final judgment
from the district court in Questar III. While not clearly
presented as such by the parties, upon reflection we find
that the termination date is a disputed issue of material
fact that precludes summary judgment.


¶ 25 Furthermore, if there was still a contract between the
parties after September 25, 1995, those breach of contract
claims would be timely because there is a four-year statute
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of limitations on contract claims. Utah Code Ann. § 70A–
2–725(1) (2001). It is unclear from the record before us
when the Hunt Contracts began, and exactly what those
contracts governed. Therefore, we must remand for the
district court to determine if the Grynbergs have any
valid contract claims between September 25, 1995 and
the initiation of the Hunt Contracts which severed the
direct contractual relationship between Questar and the
Grynbergs.


II. QUESTAR II CLAIMS


¶ 26 Turning to the district court's rulings on pre–1994
Questar II claims, we first address the savings statute
arguments; secondly, the arguments concerning accrual
of a cause of action; and, finally, the application of
the economic loss doctrine. We note at the outset that
arguments concerning the relation back doctrine and the
tort claims allegedly originating in Questar II are moot
as a consequence of our analysis of the economic loss
doctrine.


A. The Savings Statutes


¶ 27 The district court ruled that, since this case involved
a U.C.C. Article 2 contract for the sale of goods, the
six-month savings provision of Utah Code Ann. section
70A–2–725(3) (2001) applied to the incorrect BTU *8
adjustment claim pled in Questar II. The Grynbergs argue
on appeal that (1) the one-year savings provision of Utah
Code Ann. section 78–12–40 (2002) applies to the claims
from Questar II and is not trumped by section 70A–2–725;
(2) the savings period began to run on March 20, 2000,
after the final judgment of Questar II was entered; (3) the
statute of limitations has accrued anew under Wyoming
Statutes Ann. section 1–3–119 (Michie 2002); (4) a cause
of action has not yet accrued and the statute of limitations
not yet begun to run; and (5) section 70A–2–725 does not
apply to the tort claims.


[6]  [7]  [8]  ¶ 28 We review the district court's statutory
interpretations for correctness. Davis County Solid Waste
Mgmt. v. City of Bountiful, 2002 UT 60, ¶ 9, 52 P.3d 1174.
We look first to the statute's plain language as evidence
of the legislature's intent, and give effect to that plain
language unless the statute is ambiguous. Id. at ¶ 10.
“We analyze the language of a statutory provision in light


of other provisions within the same statute or act, and
we attempt to harmonize the provisions in accordance
with the legislative intent so as to give meaning to each
provision.” Id.


¶ 29 In challenging the district court's application of the
six-month U.C.C. savings statute, the Grynbergs first
argue that a plain language reading dictates application
of section 78–12–40, the general one-year savings statute.
Utah's general savings statute suspends enforcement of the
statute of limitation for one year on any action that is
timely brought but where “the plaintiff fails in such action
or upon a cause of action otherwise than upon the merits”
after the statute of limitations has expired. § 78–12–40. In
comparison, under the U.C.C. six-month savings statute
(which only applies to Article 2 contracts), if an action is
timely brought but “is so terminated as to leave available
a remedy by another action for the same breach” a party
has six months to bring another action. § 70A–2–725(3).


[9]  [10]  ¶ 30 According to the Grynbergs, the use
of the word “action” in the U.C.C. six-month statute,
compared to the use of both “action” and “cause of
action” in the one-year statute, indicates that the U.C.C.
six-month statute must apply only to the dismissal of
an entire lawsuit, and not a single claim. However,
unlike the general savings statute, which does not define
“action,” the U.C.C. savings statute provides a definition:
“ ‘Action’ in the sense of a judicial proceeding includes
recoupment, counterclaim, setoff, suit in equity, and any
other proceedings in which rights are determined.” § 70A–
1–201(1). When a term is defined within the statute, we
look to that definition for guidance when interpreting the
statute rather than revert to the “ordinary and accepted
meaning” of the term. Utah State Bar v. Summerhayes &
Hayden, 905 P.2d 867, 871 (Utah 1995). Here, an “action”
includes proceedings that may occur as subparts of a
larger action or as additional claims that may be resolved
prior to the termination of the entire lawsuit. We find that
the U.C.C. statute is meant to apply to a single claim that
is dismissed from a larger action when there is “available
a remedy by another action” for that claim. By including
this definition, the statute does not need to provide the
more explicit “cause of action” language that is used in the
one-year savings statute.


[11]  ¶ 31 To the extent that there could be a conflict
between the two statutes, we are also persuaded by the
reasoning in Perry v. Pioneer Wholesale Supply Co., 681



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS70A-2-725&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_f1c50000821b0

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS70A-2-725&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_f1c50000821b0

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS70A-2-725&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d08f0000f5f67

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS70A-2-725&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d08f0000f5f67

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-12-40&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-12-40&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS70A-2-725&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000377&cite=WYSTS1-3-119&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000377&cite=WYSTS1-3-119&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS70A-2-725&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002409100&pubNum=4645&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002409100&pubNum=4645&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-12-40&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-12-40&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS70A-2-725&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d08f0000f5f67

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS70A-1-201&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS70A-1-201&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995222248&pubNum=0000661&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_871&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_871

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995222248&pubNum=0000661&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_871&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_871

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984122806&pubNum=0000661&originatingDoc=Iddb3f17af59511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_216&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_216





Grynberg v. Questar Pipeline Co., 70 P.3d 1 (2003)


50 UCC Rep.Serv.2d 171, 469 Utah Adv. Rep. 13, 2003 UT 8


 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 6


P.2d 214, 216 (Utah 1984), which states that “[w]hen two
statutory provisions appear to conflict, the more specific
provision will govern over the more general provision.”
See also Portwood v. Ford Motor Co., 183 Ill.2d 459,
233 Ill.Dec. 828, 701 N.E.2d 1102, 1105–06 (1998)
(holding that Illinois' more specific, six-month, U.C.C.-
based savings statute trumps the more general one-year
savings statute). The one-year savings statute applies to
all actions, tort and contract, while the six-month statute
applies only to actions for breach of contracts for the sale
of goods. Application of this principle is bolstered when
one considers the purpose behind the U.C.C., which is to
simplify, clarify, and unify the laws governing commercial
transactions. To apply a six-month savings provision to
contract actions that are terminated in their entirety and
a one-year savings provision to  *9  individual contract
claims that are dismissed from an ongoing lawsuit would
substantially defeat the underlying purpose of the U.C.C.


[12]  ¶ 32 The Grynbergs also argue that the time for
commencement of the savings statute provisions did not
begin until the final judgment in Questar II was entered
after appeal. The Grynbergs apply the same definition
of “action” in this argument as they do in their first
argument, and insist that the entire lawsuit must terminate
before the savings statute time period begins to run.
Since we hold that an “action” under section 70A–2–725
includes individual claims or causes of action, it must
follow that when an individual claim or cause of action is
terminated so that another action may provide a remedy,
the statutory grace period begins to run at the moment
of termination. In this case, that moment occurred on
October 1, 1998, when the court in Questar II issued
its order dismissing the BTU adjustment claim without
prejudice, not on March 20, 2000, when the final judgment
after appeal was entered in Questar II. The remaining
claims in Questar II did not deal with the BTU adjustment
issue, and would have been unaffected by a separate trial
on the BTU adjustment claim. While we do not argue with
the rule that “if dismissal of a first action is appealed,
[the savings statute's] extension of time for filing a second
action runs from the date of the dismissal's affirmance,”
the dismissal in Questar II was never appealed. Madsen v.
Borthick, 769 P.2d 245, 254 (Utah 1988). Thus, the holding
in Madsen does not apply here. Since the Grynbergs failed
to bring their new BTU adjustment contract claims by
April 1, 1999, when the six-month savings statute expired,
their Questar II contract claims are now time-barred.


B. Accrual of a Cause of Action


[13]  ¶ 33 The Grynbergs' next challenge is based
upon Wyoming Statutes Ann. section 1–3–119 (Michie
2002), which reads: “When payment has been made
upon any demand founded on contract or a written
acknowledgment thereof, or promise to pay the same has
been made and signed by the party to be charged, the
time for commencing an action runs from the date of such
payment, acknowledgment or promise.” Under Wyoming
law, according to the Grynbergs, their cause of action
against Questar for improper BTU adjustments under the
Wyoming Contracts accrued anew when Questar paid the
final judgment from Questar II in 2000 and 2001.


[14]  ¶ 34 Essential to the operation of this statute is that
the payment, acknowledgment, or promise is voluntary,
and represents an admission that the debtor has not yet
upheld the terms of the bargain. A part payment may
act as an acknowledgment that the debtor still owes on
an existing moral obligation under a contract that is no
longer legally enforceable. See, e.g., Inv. & Sec. Co. v.
Bunten, 56 Wyo. 77, 103 P.2d 414, 417–20 (1940); Union
Stockyards Nat'l Bank v. Maika, 16 Wyo. 141, 92 P. 619,
621 (1907). Only after a debtor willingly ignites the coals of
a former debt will the courts toll application of the statute
of limitations.


¶ 35 It would be improvident, to say the least, to hold that
a litigant's proffer of part payment of a final judgment
for one claim acts as a voluntary acknowledgment that
the litigant is still morally obligated under a separate
claim being litigated elsewhere. There is nothing in the
record to indicate that Questar intended the payments
as part satisfaction of the disputed BTU adjustments,
nor that the payments were anything more than a
voluntary acknowledgment that the court had rendered
judgment against them on the price and volume claims.
Questar's payments pursuant to judicially determined
obligations, specifically the price and volume adjustments
for gas under the Wyoming Contracts, do not operate as
voluntary acknowledgments of a remaining obligation for
improper BTU adjustments.


[15]  ¶ 36 Finally, the Grynbergs argue that the statute
of limitations has not yet begun to run because no “final
determination” of the correct BTU adjustment pursuant
to the Wyoming Contracts has been made, no breach
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of the contracts has occurred and, therefore, no cause
of action has accrued. In the alternative, the Grynbergs
argue that no damage occurred prior to the 2000 and 2001
Questar II payments which *10  used allegedly incorrect
BTU adjustments. Both of these arguments require us
to determine the intent of the parties to the contracts as
found in the plain language of the documents. Wagner
v. Clifton, 2002 UT 109, ¶ 12, 62 P.3d 440. This court
interprets unambiguous contracts as a matter of law. Id.


¶ 37 According to the Grynbergs, under the “unique
provisions of the Contracts” a breach cannot occur
until there is a “final determination of the correct
volume or values involved” in each monthly statement.
We are unable to find any such language in the
Wyoming Contracts, particularly in the sections cited
by the Grynbergs. Instead, we find merely a type of
dispute resolution, an opportunity and mechanism for
correcting errors in Questar's monthly billing statements
and payments. “Any errors in such statement or payment
shall be promptly reported to [Questar], and [Questar]
shall make proper adjustment thereof within thirty (30)
days after final determination of the correct volume or
values involved.” This language assigns to Questar the
duty to correct any errors, and implicates only Questar
and the Grynbergs in the “final determination.” It is the
resolution by the parties of any disputed statements or
payments that is involved here. There is no language
indicating that a “final determination” is the exclusive
precursor to contractual breach.


¶ 38 The Grynbergs undermine much of their case
when they assert that “no damage occurred” prior to
Questar's 2000 and 2001 Questar II payments. If their
argument is sound, the Grynbergs should bring suit for a
declaratory judgment seeking determination of the correct
BTU adjustments. The judicial determination would be
the “final determination,” according to the Grynbergs'
interpretation of the contract. Payment pursuant to the
judicial “final determination” could not constitute a
breach of the contract because it would be in accordance
with the terms of the contract. Consequently, there could
never be a breach of the contract for improper BTU
adjustments. Surely this is not what the parties had in
mind. We cannot find that Questar's monthly billing
statements and payments based upon allegedly incorrect
BTU adjustments were not a breach when they first
occurred, but that Questar's payments after a judicial
determination of gas price and volume, which used the


same allegedly incorrect BTU adjustments, were a breach
of the Wyoming Contracts. Thus, it is the original
monthly payments by Questar based upon incorrect BTU
adjustments that would be the proper basis for a breach
of contract action.


¶ 39 As to the Grynbergs' alternative argument, it too
fails. The 2000 and 2001 payments by Questar, which
the Grynbergs allege use incorrect BTU adjustments,
use the same BTU adjustments from Questar's monthly
payments to the Grynbergs. The Grynbergs have already
been harmed by these incorrect BTU adjustments—a
harm was incurred each month that payment was rendered
under the contracts. The 2000 and 2001 payments, if
anything, were merely a repeat of the same breach that
has already occurred. They do not, however, toll the
statute of limitations. As noted above, a partial payment
pursuant to court order is not an intentional, voluntary
acknowledgment of a prior debt—nor can it amount to
breach of a contract.


C. The Economic Loss Doctrine


¶ 40 The district court ruled that the economic loss
doctrine barred all tort claims, both before and after
the Wyoming Contracts were allegedly terminated. The
Grynbergs argue that the economic loss doctrine does not
apply to intentional torts or torts based upon independent
duties, and that, in the context of post–1994 tort claims,
it is illogical to find that no contracts exist between
themselves and Questar while simultaneously finding that
the economic loss doctrine bars all tort claims. We note
at the outset that the parties agree that Wyoming law
governs the Wyoming Contracts. The district court's
interpretation and application of the economic loss
doctrine in this case is a question of law which, as
we discussed above, this court reviews for correctness,
granting no deference to the district court's conclusions.
Hermansen v. Tasulis, 2002 UT 52, ¶ 10, 48 P.3d 235.


[16]  [17]  ¶ 41 While Wyoming has not addressed the
precise issues raised in this case, *11  it has clearly
adopted the rule that when a conflict arises between
parties to a contract regarding the subject matter of
that contract, “the contractual relationship controls, and
parties are not permitted to assert actions in tort in an
attempt to circumvent the bargain they agreed upon.”
Snyder v. Lovercheck, 992 P.2d 1079, 1087 (Wyo.1999)
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(barring a negligent misrepresentation claim in dispute
over purchase of real estate); see also Cowardin v. Finnerty,
994 P.2d 335, 338–39 (Wyo.1999) (barring breach of
implied covenant of good faith and fair dealing claim
in case involving a real estate lease-purchase agreement);
Kirby v. NMC/Continue Care, 993 P.2d 951, 954–55
(Wyo.1999) (barring negligence claim in case for breach
of contract for sale of goods). Whether the doctrine
is asserted in terms of economic loss or independent
duty, the underlying reasoning remains the same: tort
law should govern the duties and liabilities imposed by
legislatures and courts upon non-consenting members of
society, and contract law should govern the bargained-for
duties and liabilities of persons who exercise freedom of
contract. Snyder, 992 P.2d at 1087–88.


¶ 42 Originating in products liability cases, the economic
loss doctrine requires that contract law define the remedy
when the loss is strictly economic, i.e., when no damage
occurs to persons or property other than the product
in question. See, e.g., Cont'l Ins. v. Page Eng'g Co., 783
P.2d 641, 647 (Wyo.1989) (“[T]his kind of loss relates
essentially to the purchaser's benefit of the bargain which
has been made between himself and the seller. The
authorities recognize that the law of contracts is far better
suited to deal with the dissatisfaction on the part of a
purchaser under such circumstances.”); Town of Alma v.
Azco Constr. Inc., 10 P.3d 1256, 1259–62 (Colo.2000).
Focusing on the character of the harm, however, made
it difficult to apply the economic loss doctrine beyond
the realm of products liability, where torts such as fraud
and conversion exist to remedy purely economic losses
in non-contractual settings. See, e.g., SME Indus., Inc. v.
Thompson, Ventulett, Stainback & Assocs., Inc., 2001 UT
54, ¶ 32 & n. 8, 28 P.3d 669 (stating, in the context of
a professional negligence and construction contract case,
“the economic loss rule holds that ‘economic damages
are not recoverable in negligence absent physical property
damage or bodily injury’ ” and noting that plaintiffs may
be able to recover economic loss damages in intentional
tort cases like fraud (quoting Am. Towers Owners Ass'n
v. CCI Mech., 930 P.2d 1182, 1189 (Utah 1996))); Town
of Alma, 10 P.3d at 1262–63; Amanda K. Esquibel, The
Economic Loss Rule and Fiduciary Duty Claims: Nothing
Stricter than the Morals of the Marketplace?, 42 Vill.
L.Rev. 789, 843–46 (1997).


¶ 43 Nonetheless, many courts have successfully
translated the theory by recognizing and applying


the underlying premise of the economic loss doctrine:
successful separation of contract and tort law requires
identification of the underlying duties governing the
parties' relationship. Snyder, 992 P.2d at 1087–88; see
also Town of Alma, 10 P.3d at 1263–64; Aas v. Superior
Court, 24 Cal.4th 627, 101 Cal.Rptr.2d 718, 12 P.3d 1125,
1135 (2000); Ford Motor Credit Co. v. Suburban Ford, 237
Kan. 195, 699 P.2d 992, 998–99 (1985). Contractual duties
exist by mutual agreement of the parties, while tort duties
exist by imposition of society; the modern focus is not
on the harm that occurs but instead is on the source of
the duty that was breached. Using the historical language
of economic loss and alluding to products liability cases
is deceptive and turns the focus away from the core
reasoning of the Wyoming court—that once there is
a contract, any tort claim must be premised upon an
independent duty that exists apart from the contract.
All contract duties, and all breaches of those duties—no
matter how intentional—must be enforced pursuant to
contract law.


¶ 44 In Isler v. Texas Oil & Gas Corp., the Tenth
Circuit applied New Mexico law to a case involving rental
payments on a federal oil and gas lease. 749 F.2d 22, 24
(10th Cir.1984). The court held that the judgment based
on tort must be dismissed because the facts alleged in the
tort and contract claims were the same and the contract
defined the relevant rights and duties of the parties. Id.
In an oft-cited opinion, the court set out the reasoning
behind the modern economic loss rule, reminding us
that “[i]mportant to the *12  vitality of contract is the
capacity voluntarily to define the consequences of the
breach of a duty before assuming the duty.” Id. at 23.
The Tenth Circuit's decision was controlled by Rio Grande
Jewelers Supply Inc. v. Data General Corp., 101 N.M.
798, 689 P.2d 1269, 1270–71 (1984), where the New
Mexico Supreme Court held that a tort claim for negligent
misrepresentation lay in direct conflict with the U.C.C.
and principles of freedom of contract, and was disallowed
as simply an attempt to rewrite the contract and avoid the
consequences of contract law.


¶ 45 In Snyder, the Wyoming Supreme Court explicitly
adopted the reasoning of Isler. The court quoted at length
from Isler in a ruling that makes clear their endorsement
of both the reasoning and result reached by the Tenth
Circuit. We recite only a small portion of the quoted
passage to reiterate the reasoning of that opinion:
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“The effect of confusing the concept
of contractual duties, which are
voluntarily bargained for, with the
concept of tort duties, which are
largely imposed by law, would be
to nullify a substantial part of
what the parties expressly bargained
for—limited liability.... No reason
appears to support such a radical
shift from bargained-for duties and
liabilities to the imposition of duties
and liabilities that were expressly
negated by the parties themselves
when they decided to abandon their
status as legal strangers and define
their relationship by contract.”


Snyder, 992 P.2d at 1087 (quoting Isler, 749 F.2d at
23). The Snyder court then noted that the economic loss
doctrine thus stated has also been adopted by the Kansas
Supreme Court in Ford Motor Credit, and paraphrased
the rule as follows: “when parties' difficulties arise directly
from a contractual relationship, the resulting litigation
concerning those difficulties is one in contract no matter
what words the plaintiff may wish to use in describing it.”
Snyder, 992 P.2d at 1088 (internal citation omitted).


[18]  ¶ 46 The first amended complaint filed by the
Grynbergs in this case asserts nine claims based on the
Wyoming Contracts. The first cause of action alleges
that “[b]y mismeasuring and wrongly analyzing the
heating content of the gas, Defendants have breached
the [Wyoming] Contracts.” The six tort claims also allege
mismeasurement and/or wrongful analysis of the heating
content, the same conduct that is asserted in the contract
claim. To prevail, the Grynbergs must provide some
authority to support a duty or obligation that is not
subsumed by, but exists independent of, the contracts.


¶ 47 The Wyoming Contracts set forth in detail the
respective duties and liabilities of the parties: as part
of their agreement to purchase the Grynbergs' gas,
Questar voluntarily assumed the duty of measuring
and analyzing the heat content of the gas. Questar
also became contractually obligated to submit monthly
billing statements prior to their monthly payments for
gas purchased. The contracts further provide, in great
detail, formulae and specifications for measuring and
analyzing the heat content of the gas and determining


proper BTU adjustments to the final price of the gas.
By voluntarily assuming these special contractual duties,
Questar simultaneously assumed liability—per contract
law—for failure to perform these duties. The Grynbergs
have failed to provide any relevant and persuasive
authority for the imposition of extra-contractual tort
duties in this case.


¶ 48 The Grynbergs first argue that the economic loss
rule only applies to negligence-based, not intentional, tort
claims, and they cite Town of Alma, Snyder, and American
Towers Owners Ass'n to support this proposition. It is
true that all three of these cases state that fraud may be
an exception to the economic loss rule, but they do not
support the conclusion that, therefore, only negligence
claims are excluded. Town of Alma simply holds that some
common law tort claims may fall outside the scope of
the economic loss rule when the claim “is based upon
a recognized independent duty of care,” an observation
that does not conflict with our holding in this case. 10
P.3d at 1263. Snyder holds that the merger or disclaimer
clauses of a contract do not preclude a claim for fraudulent
inducement. 992 P.2d at 1086. This holding is based
upon an independent tort duty, recognized by the courts
of Wyoming *13  and several other states, whereby a
party who fraudulently induces another to enter into a
contractual relationship may be held liable in tort for
that fraud. However, the court did not allow a negligent
misrepresentation theory to stand for the same behavior.
Id. at 1087. In essence, the duty to avoid fraudulent pre-
contractual conduct remedies a public policy concern that
Wyoming and other states will not allow contract law to
override. This duty simply does not apply in our case.


¶ 49 Next, the Grynbergs cite a footnote from
American Towers Owners Ass'n wherein the Utah Supreme
Court noted that economic losses may be recovered
in intentional tort cases such as fraud or intentional
interference with contract. 930 P.2d at 1190 n. 11. It
is unclear whether Utah followed the independent duty
reasoning of the Wyoming courts when this case was
decided. The language of American Towers Owners Ass'n
and SME Industries, two Utah construction cases, relied
upon the products liability-based language of economic
loss. In Hermansen v. Tasulis, we expressly adopted
the independent duty-based rule articulated in Town of
Alma and held that “the initial inquiry in cases where
the line between contract and tort blurs is whether a
duty exists independent of any contractual obligations
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between the parties.” 2002 UT 52 at ¶¶ 16–17, 48
P.3d 235. Since they were decided before we adopted
Colorado's interpretation, and Wyoming clearly follows
the independent duty interpretation found in Town of
Alma, we do not find American Towers Owners Ass'n and
SME Industries persuasive authority regarding the current
state of the economic loss rule in Wyoming or Utah.


¶ 50 The Grynbergs then cite several Oklahoma cases to
support their assertion that the right to pursue intentional
tort claims against pipeline companies is particularly
important. Oklahoma law is readily distinguishable, as
those courts have chosen to apply overriding common law
duties to the performance of contracts. Woods Petroleum
Corp. v. Delhi Gas Pipeline Corp., 700 P.2d 1023, 1027
(Okla.Ct.App.1983) (“Accompanying this contract is a
common law duty to perform the thing agreed to be done
with care, skill, reasonable expediency and faithfulness.
The negligent failure to perform these duties constitutes
a tort as well as a breach of contract.”). We can find no
example of Wyoming recognizing a similar independent


duty. 1


[19]  ¶ 51 The Grynbergs' arguments as a whole,
while not inaccurate, are incomplete. According to the
Grynbergs, the economic loss rule does not bar tort
claims, whether they be intentional or merely negligent.
This court does not dispute that assertion, but instead
offers a clarification: the economic loss rule does not
bar tort claims when those tort claims are based on
a duty independent of those found in the contract. In
arguing for common carrier liability and breach of
fiduciary duty, the Grynbergs appear to realize the
importance of identifying an independent duty. However,
even accepting the Grynbergs' allegations as true, there
is insufficient evidence in the record to support a finding
of common carrier liability or other fiduciary obligations.
The Grynbergs do not provide any evidence of when in
the history of industry deregulation Questar could have or
did become a common carrier, nor do they provide any
evidence of conduct by Questar, as an alleged common
carrier, that might give rise to a heightened duty towards
the Grynbergs. In addition, the *14  Grynbergs fail to
show how a gas purchaser like Questar, who takes title to
the gas at the point of delivery and subsequently gathers
and transports it elsewhere, might owe a working interest
owner a fiduciary duty under that purchase agreement.


¶ 52 To support their conversion claims, the Grynbergs
refer us to four Wyoming cases in which gas or oil
interest holders were allowed to pursue a cause of
action in conversion. Amoco Prod. Co. v. EM Nominee
P'ship, 2 P.3d 534 (Wyo.2000); ANR Prod. Co. v. Kerr–
McGee Corp., 893 P.2d 698 (Wyo.1995); Ferguson v.
Coronado Oil Co., 884 P.2d 971 (Wyo.1994); Young v.
Young, 709 P.2d 1254 (Wyo.1985). While these cases
appear on the surface to be inconsistent with the clear
holding of the Wyoming Supreme Court in Snyder,
Cowardin, and Kirby, none of them raise or apply the
economic loss doctrine. Additionally, ANR Production
Co. is unpersuasive because the court clearly found that
there was no “preexisting legal relationship for the sale
of the hydrocarbons” that were allegedly converted. 893
P.2d at 705. In the absence of contractual duties governing
the hydrocarbons in question, the plaintiff resorted to
common law tort duties. The same flaw appears in Amoco
Production Co., where the court allowed a conversion
claim when there were no contractual rights or duties
governing reimbursement of the royalties at issue and the
right to set-off proceeds. 2 P.3d at 542–43. Finally, we note
that the same reasoning applies to bar a conversion claim
as bars a fraudulent performance claim: failure to properly
perform a duty assigned by the contract is a breach of that
contract and nothing more. We elect to follow the clear
mandate of the Wyoming Supreme Court in the cases that
do engage the economic loss doctrine, and we apply the
law of Wyoming as it appears today.


[20]  ¶ 53 We believe that proper application of the
economic loss doctrine in this case leads to the conclusion
that all of the Grynbergs' tort claims are barred. The
Grynbergs have provided no authority for the proposition
that Wyoming recognizes independent tort duties of the
sort alleged here when the contract prescribes identical
duties. The fact that the exact same conduct is described
in both the contract and tort claims, and the exact same
facts and circumstances are at play, is indicative of the
overlapping duties in this case. Furthermore, we are
influenced by the nature of the parties and contracts at
issue: here are two sophisticated business parties agreeing
to buy and sell goods in a commercial contract. Strict
application of the economic loss doctrine is even more
appropriate in cases involving the Uniform Commercial
Code. Moorman Mfg. Co. v. Nat'l Tank Co., 91 Ill.2d
69, 61 Ill.Dec. 746, 435 N.E.2d 443, 447, 453 (1982).
In conclusion, we hold that the economic loss doctrine
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bars all of the Grynbergs' tort claims under the Wyoming
Contracts.


III. POST–HUNT CONTRACTS CLAIMS


¶ 54 The Grynbergs' arguments regarding the time period
following the Hunt Contracts are twofold. First, the
Grynbergs argue that they are third party beneficiaries to
the Hunt Contracts with standing to enforce the terms of
those contracts. Second, as an alternative to third party
beneficiary status, the Grynbergs argue that the economic
loss doctrine cannot bar their tort claims when there is
no contract governing the relationship. We address these
arguments in turn.


A. Third Party Beneficiary Status


¶ 55 The foundation for third party beneficiary status
proffered by the Grynbergs is a sample gas gathering
agreement. The Grynbergs argue that the Hunt Contracts
contain similar provisions, thus rendering the Grynbergs
intended beneficiaries of the Hunt Contracts. The
Grynbergs also argue that the district court erred in
granting summary judgment for Questar without first
allowing discovery on the issue. We address the second
issue first.


[21]  [22]  ¶ 56 We review a district court's rule 56(f)
discovery rulings for abuse of discretion. Price Dev. Co.
v. Orem City, 2000 UT 26, ¶ 9, 995 P.2d 1237. An
unambiguous contract may be interpreted by the court
as a matter of law, and a district court's interpretation is
granted no deference. WebBank v. Am. Gen. Annuity Serv.
Corp., 2002 UT 88, ¶¶ 15, 19, 54 P.3d 1139.


[23]  [24]  ¶ 57 While they acknowledge that the motion to
dismiss should be treated like a *15  motion for summary
judgment, the Grynbergs failed to move the court for a
continuance or to file an affidavit pursuant to rule 56(f) of
the Utah Rules of Civil Procedure. Thus, the Grynbergs'
request to reverse summary judgment to allow discovery
was not properly raised before the district court as a rule
56(f) motion, and we will not address the issue as such.
See Hebertson v. Willowcreek Plaza, 923 P.2d 1389, 1391
n. 2 (Utah 1996); Jackson v. Layton City, 743 P.2d 1196,
1198 (Utah 1987). Furthermore, to the extent that the
Grynbergs addressed the issue in their responsive briefs


at trial, we agree with the district court that they “have
failed to demonstrate how additional discovery would
be of any assistance to their response to Defendants'
motion.” Simply asserting that more discovery is needed
and that a proper response to the motion for summary
judgment is impossible due to the other party's failure
to cooperate with discovery requests is inadequate to
overcome summary judgment. Waddoups v. Amalgamated
Sugar Co., 2002 UT 69, ¶ 36, 54 P.3d 1054. Parties must
“offer more than conclusory assertions to demonstrate the
existence of a genuine issue for trial,” and cannot justify
further discovery without providing a viable theory as
to the nature of the facts they wish to obtain. Id.; see
also Jensen v. Redevelopment Agency, 998 F.2d 1550, 1554
(10th Cir.1993). We find that the district court did not
abuse its discretion when it refused to postpone ruling on
Questar's motion to dismiss.


[25]  ¶ 58 The Grynbergs also argue that the district
court improperly dismissed the third party beneficiary
claims with prejudice after Questar failed to present
evidence to support their motion for summary judgment
on that issue and only challenged the sufficiency of the
pleading. The district court found that the Grynbergs
failed to submit facts that would support third party
beneficiary status. In their appellate brief, the Grynbergs
assert that they “provided the only evidence they need
on this point, Questar's standard form agreement.” They
argue that the Hunt Contracts contain similar provisions,
thus rendering the Grynbergs intended beneficiaries of the
Hunt Contracts.


[26]  ¶ 59 To prove third party beneficiary status in
Wyoming, there is a two-part test. Richardson Assocs.
v. Lincoln–Devore, Inc., 806 P.2d 790, 808 (Wyo.1991).
First, a party must demonstrate standing to enforce the
contract; specifically, “the right to performance must be
‘appropriate to effectuate the intentions of the parties.’
” Id. (internal citations omitted). Stated another way, an
outsider to the contract must show that the promised
performance was intended for his or her direct benefit.
Wyoming Mach. Co. v. United States Fid. & Guar. Co., 614
P.2d 716, 720 (Wyo.1980).


¶ 60 As proof of standing, the Grynbergs offer a
sample gas gathering agreement. The agreement contains
provisions that would require Questar to measure and
analyze the gas volume and heat content for Hunt. In
return, Hunt would promise to pay Questar for the
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gathering services. In the warranty of title clause, the
agreement states that


[Hunt] shall have the obligation to
make settlements for all royalties
due and payments owed to [Hunt's]
mineral and royalty owners. [Hunt]
agrees to indemnify [Questar] and
save it harmless from all suits,
actions, claims, debts, accounts,
damages, costs, losses, liens, license
fees, and expenses which arise
from [Hunt's] obligations under this
section.


¶ 61 This language does not support the argument that
the parties to the contract intended to directly benefit
mineral and royalty interest owners by granting them the
right to enforce performance. There is nothing directly
linking Questar's promise to measure and analyze with
the interest owners' right to royalty payments from Hunt.
The purpose of this contract was to empower Questar to
gather gas from the wells operated by Hunt. The fact that
the contract also recognizes that Hunt has separate and
pre-existing obligations to interest owners does not render
it a contract intended to directly benefit those interest
owners. To the extent that this contract assists Hunt in
fulfilling its obligations to mineral and royalty owners, the
contract provides an incidental benefit, and the mineral
and royalty interest owners are only incidental, not
intended, beneficiaries. See Bear v. Volunteers of Am.,
Wyo., Inc., 964 P.2d 1245, 1252 (Wyo.1998); Wyoming
Mach. Co., 614 P.2d at 720. Since we *16  hold that
the Grynbergs do not have standing to sue on the Hunt
Contracts as intended third party beneficiaries, we need
not address the second part of the test for third party
beneficiary status in Wyoming.


B. The Economic Loss Doctrine, Post–Hunt Contracts


[27]  ¶ 62 The economic loss doctrine bars any tort
claims that were barred before the Hunt Contracts.
Wyoming does not require privity as a prerequisite to
application of the economic loss doctrine, particularly
when the parties are sophisticated businessmen involved in
commercial dealings. Rissler & McMurry Co. v. Sheridan
Area Water Supply Joint Powers Bd., 929 P.2d 1228,
1235 (Wyo.1996) (The court held that contractor's tort


claims against designer were barred under economic loss
doctrine despite lack of a contract between the two;
contractor had opportunity to allocate risks associated
with the job in contract with the owner. “In deference
to the abilities of sophisticated businessmen to provide
contractual remedies in their business dealings, ... [a]
contractor's claims against the architect must fail under
the economic loss doctrine.”); see also Cooper Power Sys.,
Inc. v. Union Carbide Chem. & Plastics Co., 123 F.3d 675
(7th Cir.1997); S.A.I., Inc. v. Gen. Elec. Railcar Servs.
Corp., 935 F.Supp. 1150, 1154 (D.Kan.1996) (holding
privity of contract not required for application of the
economic loss doctrine in Illinois). The Grynbergs had an
opportunity to protect themselves when they contracted
with Hunt to act on their behalf, and we assume that
they did so in this case. The Grynbergs fail to provide
any evidence that Questar breached any duty to them that
exists independent of the contracts between themselves
and their well operator, Hunt Oil, during this time period.
See supra Part II.C.


IV. COLORADO CONTRACT


¶ 63 The Grynbergs additionally allege that the district
court improperly granted summary judgment to Questar
on the Colorado Contract claim because the district
court “rejected Questar's arguments that the Grynberg
Parties failed to adequately plead fraud and therefore
those allegations stand.” The district court, applying the
appropriate analysis for a summary judgment motion,
held that the Grynbergs failed to raise a genuine issue of
material fact regarding concealment or the enforceability
of the 1992 general settlement and release.


¶ 64 The Colorado Contract claim is based
upon straightforward take-or-pay breach of contract
counterclaims raised in Questar II. The Colorado
Contract counterclaims were dismissed without prejudice
by the Questar II court on October 1, 1998, along with
the BTU adjustment claims. There is no dispute that the
Colorado Contract terminated January 1, 1992. The only
issue raised before us is whether the general settlement
and release signed February 11, 1992 was fraudulently
obtained and should therefore be set aside. However, even
if we allow the settlement and release to be set aside, the
Grynbergs are still faced with insurmountable statute of
limitations problems. As a contract for the sale of goods,
the Colorado Contract is governed by the U.C.C. four-
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year statute of limitations and six-month savings statute.
Thus, when the October 1, 1998 order dismissed the “219
Contract” claim without prejudice, the Grynbergs had


only six months to refile that claim. 2  See supra Part II.A.
This they failed to do.


V. EQUITABLE TOLLING


[28]  ¶ 65 Finally, we address the district court's failure
to apply the equitable tolling doctrine to the BTU
adjustment claims in this case. The Grynbergs assert
that the district court should have tolled the statute of
limitations for their BTU adjustment claims under the
doctrine of equitable tolling, under which persons with
several legal remedies who reasonably and in good faith
pursue *17  only one remedy should not suffer the statute
of limitations. To the extent that Utah subscribes to the
principle of equitable tolling, it has been developed almost
exclusively through application of the discovery rule to
claims that were not or could not have been discovered
prior to the running of the statute of limitations. Estes
v. Tibbs, 1999 UT 52, ¶ 7, 979 P.2d 823; see also Sevy
v. Sec. Title Co., 902 P.2d 629, 634–36 (Utah 1995). In
Estes, the discovery rule was not at issue, but this court
relied upon the language of prior discovery rule cases in
holding that the statute of limitations would not be tolled
for a plaintiff who had been imprisoned, lacking access to
a lawyer or legal library. 1999 UT 52 at ¶ 5, 979 P.2d 823.
The court stated that it would not be “truly ‘irrational’
or ‘unjust’ to apply a statute of limitations” in that case.
Id. at ¶ 9. Reserving equitable tolling for “more egregious
circumstances,” the court noted that “[c]ourts should be
cautious in tolling a statute of limitations; liberal tolling
could potentially cause greater hardships than it would
ultimately relieve.” Id. at ¶ 7.


¶ 66 The Grynbergs argue that it would not be fair to
enforce the statute of limitations in this case for three
reasons: (1) the BTU adjustment claims of Questar II
were filed shortly after they were discovered and within
the statute of limitations; (2) Questar has been on notice
of their BTU claims since 1993 and would suffer no
substantial prejudice if the claims were pursued now; and
(3) the Grynbergs acted in good faith by filing this suit


within one year of the Questar II dismissal. None of
these reasons persuade us that this is a truly egregious
circumstance, such that it would be irrational or unjust
to enforce the statute of limitations. The Grynbergs have
had ten years to develop claims that arise from contracts
that were in effect from approximately 1974 to 1994.
Statutes of limitation promote justice by discouraging
plaintiffs from allowing claims to wither on the vine; the
Grynbergs have had many years to fertilize the roots of
their discovery, and have failed to provide any compelling
reasons for allowing them another day in the sun.


CONCLUSION


¶ 67 We reverse the district court's finding as to
the preclusive effect of the partial summary judgment
order from Questar III, and hold that a party is not
collaterally estopped from arguing an issue settled in a
partial summary judgment order from a separate case in
another jurisdiction in which no final judgment has yet
been entered. We remand to allow the district court to
determine whether there are any valid contractual claims
remaining. As to the rest of the arguments on appeal, we
affirm. The contract claims from Questar II are governed
by the six-month savings statute found in Utah Code Ann.
section 70A–2–725(3) (2001), and are now barred by the
statute of limitations; the economic loss doctrine bars all
of the tort claims; and the Grynbergs are not intended
third party beneficiaries of the Hunt Contracts. We affirm
in part, reverse in part, and remand for proceedings
consistent with this opinion.


¶ 68 Chief Justice DURHAM, Associate Chief Justice
DURRANT, Justice RUSSON, and Judge BENCH
concur in Justice WILKINS' opinion.


¶ 69 Justice HOWE did not participate herein; Court of
Appeals Judge RUSSELL W. BENCH sat.


All Citations
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1 On the contrary, the only citation to Woods Petroleum by the Wyoming Supreme Court occurs in a special concurrence
wherein Justice Urbigkit reasserts his objection to the court's interpretation of the economic loss rule in JBC of Wyoming
Corp. v. City of Cheyenne, 843 P.2d 1190, 1197 (Wyo.1992) (“[I]t is not our policy to recognize tort actions for purely
economic damages.”), and Continental Insurance v. Page Engineering, 783 P.2d 641 (Wyo.1989). JBC of Wyoming
Corp., 843 P.2d at 1198–1200 (Urbigkit, J., specially concurring). In fact, we note that greater culpability has not swayed
the Wyoming Supreme Court from its decision to deny recoveries in tort for purely economic losses, as demonstrated
by the holding of Continental Insurance. In that case, the court refused to permit recovery for economic losses under a
failure to warn theory. 783 P.2d at 650 (“The rejection of recovery for pure economic loss under theories of negligence
and strict liability, however, has not been because of the absence of culpability, but because of the policy that economic
loss is better adjusted by contract rules than by tort principles.”).


2 We note the district court's order in Questar II, bifurcating the Colorado Contract claims, wherein the court states that
“[t]o the extent the First Amended Counterclaim includes claims for relief that are premised upon Contracts No. 219 [the
Colorado Contract] and 563, such allegations are vague and incomplete by their failure to particularly reference those
contracts.” It is with some generosity that we assume the Colorado Contract claim was previously asserted in Questar
II and therefore even subject to a savings statute.


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Seller brought action alleging that buyer's
purported agent fraudulently misrepresented that third
party had agreed to buy its product. The United States
District Court for the Eastern District of Wisconsin,
William C. Griesbach, J., 2010 WL 4683726, entered
summary judgment in agent's favor, and seller appealed.


Holdings: The Court of Appeals, Posner, Circuit Judge,
held that:


[1] seller's claim did not fall within scope of fraud in the
inducement exception to economic loss doctrine, and


[2] seller's claim did not fall within scope of exception
to economic loss doctrine for contracts for provision of
services.


Affirmed.


Attorneys and Law Firms


*679  T. Wickham Schmidt (argued), Liebmann,
Conway, Olejniczak & Jerry, S.C., Green Bay, WI, for
Plaintiff–Appellant.


Joseph M. Nicks (argued), Godfrey & Kahn, Green Bay,
WI, for Defendant–Appellee.


Before POSNER, KANNE, and HAMILTON, Circuit
Judges.


Opinion


POSNER, Circuit Judge.


In a diversity suit that presents issues of Wisconsin
common law, Schreiber Foods charges Lei Wang with
fraud. The district court granted summary judgment
in favor of the defendant on the ground that the suit
was barred by Wisconsin's version of the economic-loss
doctrine of tort law.


Lei Wang is an American citizen of Chinese descent who
owns an automotive-parts supply business in Chicago. A
cousin of hers who lives in China, Cade Wang, runs a pair
of trading companies, one of which is named Mature Sky.
(Originally a defendant along with Lei Wang, Mature Sky
was never served, and the district judge dismissed it from
the case, without prejudice.) To simplify the opinion we'll
pretend that the two trading companies are actually one,
and call it Mature Sky.


Mature Sky did business with a large Chinese
manufacturer of dairy products called Inner Mongolia
Yili Industrial Group (“Yili”). Cade Wang asked his
cousin to help him find a supplier in the United States
of dairy product ingredients. Lei Wang went to China
and met with executives of Yili to get a better idea
of what Yili wanted. Returning to the United States
she approached Schreiber, a leading supplier of dairy
products and dairy product ingredients, and told Juliet
Prescod, the Schreiber Global Sales Associate with whom
she dealt, that although she really didn't know anything
about the dairy business, Yili was interested in buying
ingredients for dairy products in the United States
through Mature Sky. She didn't claim to be an agent of
Yili, however. Prescod asked Lei Wang to supply her with
credit information about Yili. Lei Wang forwarded the
request to her cousin, who faxed what appeared to be (and
for all we know was) an authentic signed copy of Yili's
credit statement.


Shortly afterward Mature Sky ordered a batch of a whey
protein concentrate from Schreiber at an agreed price of
$42,240. The transaction was a success, though because of
delay in transferring money from China Lei Wang paid
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Schreiber with a check issued by her automotive-parts
company; she was reimbursed by Mature Sky.


A few months later Lei Wang negotiated with Prescod
the sale by Schreiber to Mature Sky of 200 metric tons of
“Demineralized Whey Powder 70%” (D70), an ingredient
in infant formula. Schreiber set a price of $603,000. Lei
Wang told Prescod that although the price was stiff, Yili
was willing to pay it; the unmistakable implication—given
the prior course of dealing—was that Mature Sky would
be buying the D70 on behalf of Yili. Schreiber claims
that this was a misrepresentation; that Yili was *680  not
committed to buying Schreiber's D70 from Mature Sky.


Although Schreiber had contracted to sell D70 to Mature
Sky, it decided to substitute Reduced Minerals Whey
Blend (RMW–2) without telling Yili, Mature Sky, or
either Wang about the substitution. It claims that RMW–
2 is materially identical to D70—yet a previous shipment
by Schreiber of RMW–2, to another Chinese company, a
deal also handled by Prescod, had failed to clear customs
in China; the customs officials had declared that it didn't
satisfy the Chinese hygienic standard for whey powder.
Schreiber didn't reveal this contretemps to Yili or the
others. It did send a sample of RMW–2 to Mature Sky
(of course without revealing that it wasn't D70) before the
sale of the 200 metric tons was consummated, and Mature
Sky accepted it. But the sample had been hand-blended in
a laboratory to make it look and taste just like D70, rather
than being taken from an RMW–2 production line.


We are disappointed that a company of Schreiber's
standing (it has $3 billion in annual revenues) would
do what it did: substitute for the product specified in
its contract with Mature Sky, without disclosure, an
ingredient in infant formula that it knew had previously
been refused entry into China on hygienic grounds. In any
event the 200 metric tons were shipped, and apparently
they made it through Chinese customs. But Yili refused
to accept the product, on the ground that “the protein
was lower, fat was higher, and ... the flavor is different”
from what it had expected. Schreiber was never paid, and
refused to accept the return of the product, for which
apparently there was no market because it was perishable
and had deteriorated.


Schreiber's contract was with Mature Sky rather than
with Yili, but Schreiber is not at present pursuing any
remedies it might have against Mature Sky. Instead it


claims that Lei Wang's representation to Prescod that Yili
had agreed to buy the 200 metric tons from Mature Sky
was fraudulent; and it notes that Cade Wang gave Lei
Wang a 17.5 percent ownership interest in Mature Sky and
thus a financial stake in Mature Sky's profits, though she
claims to have been unaware of the gift.


Without attempting to resolve any factual disputes, the
district judge ruled that even if Lei Wang did defraud
Schreiber, its suit against her was barred by the economic-
loss doctrine; whether this ruling was correct is the only
issue we need address.


[1]  The aspect of the doctrine that is applicable to this
case bars tort liability when the plaintiff has a contract
with the defendant and contract law provides an adequate
remedy for the type of injury alleged. Courts prefer parties
to govern their relations through privately negotiated
contracts when that is feasible (that is, when transaction
costs—the costs of making an effective contract—are
low), provided there are no third-party effects, as there are
for example when the performance of a contract causes
pollution to third parties. Contracting parties know their
business better than a court can and so can allocate
risk and responsibility between them more intelligently
than a court could do. “[T]ort law is a superfluous and
inapt tool for resolving purely commercial disputes. We
have a body of law designed for such disputes. It is
called contract law.... [C]ommercial disputes ought to
be resolved according to the principles of commercial
law rather than according to tort principles designed
for accidents that cause personal injury or property
damage. A disputant should not be permitted to opt
out of commercial law by refusing to avail himself of
the opportunities which that law gives him.” Miller v.
United States Steel *681  Corp., 902 F.2d 573, 574–75 (7th
Cir.1990) (Wisconsin law); see Daanen & Janssen, Inc. v.
Cedarapids, Inc., 216 Wis.2d 395, 573 N.W.2d 842, 847–
50 (1998).


This branch of the economic-loss doctrine stems from
Seely v. White Motor Co., 63 Cal.2d 9, 45 Cal.Rptr. 17,
403 P.2d 145, 150–51 (1965). The plaintiff in that case had
bought a truck that turned out to have defective brakes.
The truck overturned but the plaintiff was not hurt; nor
was there damage to any other property. He sued the
manufacturer in both contract and tort to recover repair
costs and lost profits. The court held that he was limited
to suing for breach of warranty. Imposing tort liability,
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which would be strict liability for a product defect, would
have prevented the parties to the sale of a product from
agreeing between themselves on the allocation of the risk
of a purely commercial loss, and of the responsibility for
trying to minimize it. “Had defendant not warranted the
truck, but sold it ‘as is,’ it should not be liable for the
failure of the truck to serve plaintiff's business needs.”
Id., 45 Cal.Rptr. 17, 403 P.2d at 150. “To allow [the
plaintiff] to use tort law in effect to enforce an oral
warranty would unsettle contracts by exposing sellers to
the risk of being held liable by a jury on the basis of
self-interested oral testimony and perhaps made to pay
punitive as well as compensatory damages. This menace
is averted by channeling disputes into warranty (contract)
law, where oral warranties can be expressly disclaimed, or
extinguished by operation of the parol evidence rule.” All–
Tech Telecom, Inc. v. Amway Corp., 174 F.3d 862, 866 (7th
Cir.1999) (Wisconsin law).


But suppose the manufacturer of the truck, knowing it was
defective, had represented to plaintiff that it was in mint
condition, and, thus reassured, the plaintiff had waived
all warranties in exchange for a lower price. That would
be a case in which a person had been induced to sign a
contract (or agree to particular provisions in a contract)
by fraud on the part of the other party. Many state courts
don't apply the doctrine of economic loss in such a case but
instead permit the defrauded party to sue in tort. Without
such an exception “prospective parties to contracts will
be able to obtain legal protection against fraud only by
insisting that the other party to the contract reduce all
representations to writing, and so there will be additional
contractual negotiations, contracts will be longer, and, in
short, transaction costs will be higher. And the additional
costs will be incurred in the making of every commercial
contract, not just the tiny fraction that end up in
litigation.” Id. at 867; see also Steven C. Tourek, Thomas
H. Boyd & Charles J. Schoenwetter, “Bucking the ‘Trend’:
The Uniform Commercial Code, the Economic Loss
Doctrine, and Common Law Causes of Action for Fraud
and Misrepresentation,” 84 Iowa L.Rev. 875, 891–95
(1999). True, the parties could include a clause warranting
that they had made no intentional misrepresentations in
the course of negotiating the contract. But the negotiation
of such a warranty would be complicated and engender
suspicion. The unavailability of punitive damages in
contract cases would also be a problem; because fraud
is concealed, punitive damages may be necessary for
deterrence. With a tort suit for fraud as an option in the


background of the negotiations, parties can negotiate a
limitation of liability for fraud if they want, as in Extra
Equipamentos E Exportação Ltda. v. Case Corp., 541 F.3d
719, 722–26 (7th Cir.2008).


[2]  Several states, however, including Wisconsin,
recognize only a very narrow fraud exception to the denial
of recovery for economic loss. (Exceptions that vary from
state to state are a common feature *682  of the economic-
loss doctrine. See Anthony Niblett, Richard A. Posner
& Andrei Shleifer, “The Evolution of a Legal Rule,”
39 J. Legal Stud. 325, 334–36 (2010).) These states hold
that the fraud must be “extraneous” to the contract,
rather than “interwoven” with it, to be actionable as
a tort. Wickenhauser v. Lehtinen, 302 Wis.2d 41, 734
N.W.2d 855, 868–69 (2007); Kaloti Enterprises, Inc. v.
Kellogg Sales Co., 283 Wis.2d 555, 699 N.W.2d 205, 219–
20 (2005); Digicorp, Inc. v. Ameritech Corp., 262 Wis.2d
32, 662 N.W.2d 652, 665–66 (2003); John J. Laubmeier,
Comment, “Demystifying Wisconsin's Economic Loss
Doctrine,” 2005 Wis. L.Rev. 225, 237–40; see also Huron
Tool & Engineering Co. v. Precision Consulting Services,
Inc., 209 Mich.App. 365, 532 N.W.2d 541, 544–45 (1995).


The extraneous versus interwoven formula is not pellucid,
but the facts and analysis in the Kaloti Enterprises can
help one understand it. Kellogg sold cereal to a wholesaler,
Kaloti, knowing that because Kaloti was a wholesaler
it was buying the cereal in order to resell it to retailers.
Kellogg did not tell Kaloti that it had decided to sell
cereal directly to Kaloti's principal customers. As a result
of that decision, those customers refused to buy from
Kaloti, preferring to buy directly from Kellogg now
that they could. The court held that Kellogg's implied
representation to Kaloti that the latter could resell the
cereal (at a remunerative price: doubtless at some price
Kaloti could have unloaded the cereal on the customers,
who were not, so far as appears, required to buy directly
from Kellogg) was an “extraneous” fraud. The implied
representation did not concern Kellogg's performance of
the contract, as it would have done had it concerned the
quality or character of the product, but rather “a matter
whose risk was never contemplated to be a part of the
contract”; it was “not a matter that was dealt with in the
contract, nor would one expect it to be dealt with in the
contract.” Kaloti Enterprises, Inc. v. Kellogg Sales Co.,
supra, 699 N.W.2d at 220, 228.
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The critical phrase is the last—“nor would one expect it
to be dealt with in the contract.” The rationale for the
broader fraud exception that a number of other states
have embraced is that fraud places the other party to
the contract at an information disadvantage. Now it
is true that parties to a contract often have unequal
information going in, and ordinarily a party with superior
information is entitled to exploit it in negotiations. (For
a famous example, see Laidlaw v. Organ, 15 U.S. (2
Wheat.) 178, 4 L.Ed. 214 (1817).) Otherwise businessmen's
incentives to obtain commercially valuable information,
and by doing so speed the adjustment of prices to new
conditions of supply and demand, would be impaired.
Emerald Investments Limited Partnership v. Allmerica
Financial Life Ins. & Annuity Co., 516 F.3d 612, 616–17
(7th Cir.2008). But that is different from obtaining an
information advantage over the other party to the contract
by fraud.


Yet as the Wisconsin courts recognize, not all frauds in a
contractual setting have that effect, and the fraud alleged
in this case is a good example of one that does not. The
falseness of a false representation by Lei Wang that Yili
wanted the 200 metric tons of (supposed) D70 would
undoubtedly reduce the probability that Schreiber would
ever collect the $603,000 sale price. But that probability
was always well below 100 percent. The contract was with
Mature Sky, an obscure middleman in a foreign country,
and had been procured for the trader by the owner of
a company in a business (auto parts) unrelated to that
of Schreiber or Mature Sky. The trader was expecting
to resell the product to another Chinese company, one
*683  with which Schreiber had no contract; and as far


as Schreiber knew, if that company (Yili) refused to buy
the product from Mature Sky, the latter would be unable
to sell it to anyone else, and if it became stuck with the
product it might be unable or unwilling to pay Schreiber.
And finally Schreiber did not ship the product that it
had contracted to sell, and thus assumed the risk that the
product it did ship would turn out not to be salable in
China at all, which would justify Mature Sky in refusing to
accept it; and if it refused, the product, being perishable,
might be worthless and so a dead loss to Schreiber—as it
turned out to be.


Schreiber acted recklessly in failing to take steps to protect
itself against a range of risks of nonpayment, of which
fraud by Lei Wang, one of the go-betweens, was only one.
The risk of nonpayment was so salient a risk that one


would expect it to have been dealt with in the contract.
It's not as if contract law contains no resources for dealing
with such a matter. Schreiber could have done many
things to protect itself, such as requiring Mature Sky or
Yili to obtain a letter of credit for Schreiber's benefit
guaranteeing payment by Mature Sky; or obtaining a
contractual guaranty from Yili; or at the very least
warning Mature Sky that it was shipping RMW–2 rather
than D70. Schreiber failed in negotiating the contract to
take elementary precautions for an international shipment
and now wants the judiciary to bail it out.


[3]  Schreiber's conduct thus came within the
“interwoven” exception to Wisconsin's fraud exception to
the doctrine of economic loss and more broadly within
the theory behind the doctrine, which as we said is to
require private ordering of commercial relations where
feasible and not harmful to third parties. Just as “where
there are well-developed contractual remedies, such as the
remedies that the Uniform Commercial Code (in force
in all U.S. states) provides for breach of warranty of the
quality, fitness, or specifications of goods, there is no need
to provide tort remedies for misrepresentation,” All–Tech
Telecom, Inc. v. Amway Corp., supra, 174 F.3d at 865,
so when there are well-developed contractual means of
protecting against risk of nonpayment there is likewise no
need to provide tort remedies.


Schreiber invokes a second exception in Wisconsin law
to the economic-loss doctrine, however, and that is the
doctrine's nonapplicability to contracts for the sale of
services rather than of goods. E.g., Insurance Co. of
North America v. Cease Electric Inc., 276 Wis.2d 361,
688 N.W.2d 462, 467–72 (2004). Most states do not
apply the doctrine to providers of specified professional
services, such as doctors, lawyers, and architects. See,
e.g., Bilt–Rite Contractors, Inc. v. Architectural Studio,
581 Pa. 454, 866 A.2d 270, 284–85 (2005) (architects);
Collins v. Reynard, 154 Ill.2d 48, 180 Ill.Dec. 672, 607
N.E.2d 1185, 1186–87 (1992) (lawyers); Tommy L. Griffin
Plumbing & Heating Co. v. Jordan, Jones & Goulding,
Inc., 320 S.C. 49, 463 S.E.2d 85, 88–89 (1995) (engineers);
Chew v. Paul D. Meyer, M.D., P.A., 72 Md.App. 132,
527 A.2d 828, 831–32 and n. 2 (1987) (doctors). There
is often an extreme asymmetry of information between
seller and buyer when the seller is the provider of
a professional service. Many clients don't understand
professional services and so cannot negotiate effectively
for protection against providers' negligence. That is why
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the law imposes fiduciary duties on such providers, duties
that go beyond the duty of care imposed by a negligence
standard and require the provider to treat his customer as
well as he would want to be treated himself.


[4]  The Supreme Court of Wisconsin has decided to
simplify the exception by *684  extending it to all
providers of services, not just professionals. Insurance Co.
of North America v. Cease Electric Inc., supra, 688 N.W.2d
at 472; Shister v. Patel, 322 Wis.2d 222, 776 N.W.2d 632,
637 (App.2009); Andrew Gray, Note, “Drowning in a
Sea of Confusion: Applying the Economic Loss Doctrine
to Component Parts, Service Contracts, and Fraud,” 84
Wash. U.L.Rev. 1513, 1524–27 (2006). This opens the way
for Schreiber's argument that Lei Wang is not protected
by the doctrine because she was providing a service to
Schreiber rather than buying goods from it.


[5]  The defendant in Shister v. Patel was a real estate
broker; Lei Wang was a kind of broker. But the
application of the doctrine to her would be perverse.
Rather than being more knowledgeable about the subject
matter of the contract than Schreiber, she was less
knowledgeable. Anyway the Wisconsin courts have
already tumbled to the fact that a literal interpretation
of the exception would be untenable because every sale
of goods involves the provision of service, if only by the


employees or other agents who negotiate the contract,
supervise performance, and so forth, and so the exception
would swallow the rule (though often the employee
or other agent, but especially an employee, would be
judgment proof and so not worth suing). The Supreme
Court of Wisconsin has held therefore that the services
exception applies only if the contract is predominantly
one for services, Linden v. Cascade Stone Co., 283 Wis.2d
606, 699 N.W.2d 189, 193–94 (2005)—which the contract
between Schreiber and Mature Sky was not. It was a
contract for the sale of goods. The provision of services
was limited to services normally involved in such sales,
such as, in this case, finding a seller of a product desired
by the agent's principal.


Imposing liability on Lei Wang would not correct an
unjustifiable information asymmetry; it would plug no
other loophole in contract law either, since, as we
said earlier, Schreiber could easily have protected itself
contractually against the risk of nonpayment that it seeks
ex post to shift to Lei Wang by invoking tort law.


AFFIRMED.


All Citations


651 F.3d 678


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Buyers of hog nurseries sued seller, distributor and
manufacturer for tort and breach of warranty. The United
States District Court for the District of Minnesota, David
S. Doty, J., granted summary judgment for defendants,
and appeal was taken. The Court of Appeals, Richard
S. Arnold, Circuit Judge, held that: (1) contract claims
against seller were time-barred; (2) tort claims against
seller were barred by economic loss doctrine; (3) contract
claims against distributor and manufacturer were not
time barred; (4) distributor and manufacturer could not
be held liable for negligent misrepresentation; and (5)
manufacturer could be held liable for negligent design.


Affirmed in part, reversed and remanded in part.
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MURPHY, Circuit Judges.


Opinion


RICHARD S. ARNOLD, Circuit Judge.


In this case an ultimate buyer sues up the stream of
commerce alleging warranty, contract, and tort claims
against the direct seller, tort and warranty claims against
the distributor, and tort and warranty claims against the
manufacturer. The District Court dismissed all claims on
motions to dismiss and for summary judgment. We affirm
in part and reverse in part.


*1058  I.


Holden Farms and the nine other plaintiffs (whom
we shall sometimes collectively call Holden Farms)
produce and market hogs. Between August 29, 1994, and
September 5, 1997, plaintiffs entered into ten contracts
with Hog Slat, a North Carolina corporation, for the
construction of hog nurseries. Seven of the ten contracts
were entered into by Barry Holden on behalf of Holden
Farms. The other three contracts were entered into by the
remaining plaintiffs. The plaintiffs and Hog Slat agree that
all of the contracts were fully integrated agreements. Five
of the ten total contracts contained a choice-of-law clause
stating that “[t]his Contract is controlled and governed,
and the parties agree to be bound, by North Carolina
law.” The other five contained a choice-of-law clause
stating that “[t]his Contract is controlled and governed,
and the parties agree to be bound, by Iowa law.”


Holden Farms and the nine other plaintiffs desired to
expand their operations. As part of that expansion,
Holden Farms wished to build hog nurseries, and
contracted with Hog Slat for that purpose. Hogs are
placed in a nursery after they are born but before they
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are finished for sale. The nurseries are built with slatted
floors, supported by beams, so that the hogs' refuse
does not contaminate their living space. The contracts
provided that Hog Slat would install a plastic flooring
manufactured by BCM Manufacturing, a Canadian
corporation, and distributed by Double L Group, an Iowa
corporation. BCM and Double L were not parties to any
of the contracts.


In April 1994, Holden Farms acted as host for a sales
presentation by Double L and Hog Slat to explain the
advantages to hog farmers of a new plastic flooring, Filter
Eeze Maxima, to be used in the hog nurseries. Double
L was BCM's sole distributor of Maxima flooring in
the United States. As part of promoting the Maxima
flooring to Holden Farms, Double L prepared a letter
and promotion brochure. The letter was provided to
Holden Farms by a Double L representative named
Borcherding. The letter stated that Mr. Borcherding
was a “representative of BCM Manufacturing,” but it
was apparently understood by Holden Farms that Mr.
Borcherding also represented Double L. Importantly for
this case, the letter also stated that the “Filter–Eeze Ten-
year non-prorated warranty is proven!” The brochure,
prepared by Double L, but carrying a Hog Slat logo, also
referred to a ten-year warranty. The executed contracts
explicitly stated, however, that all warranties extended
under the contracts were “only for one (1) year from the
date of substantial completion or for such period as the
manufacturer's warranty, whichever is less.” The contracts
did not mention any ten-year warranty, although they did
refer to a manufacturer's warranty.


Installation of the first three nurseries was completed by
Hog Slat in October 1994, and the other seven nurseries
were completed over the next several years. Hog Slat
followed BCM's installation specifications, which called
for the use of steel beams to support the flooring. In the
summer of 1998, Holden Farms began to notice problems
with the flooring in the first three nurseries built. The
constant exposure to hog waste caused the steel support
beams to swell and corrode, which in turn caused the
plastic floor to buckle. The hogs were able to lift the
buckling slats with their snouts, creating gaps in the
flooring that they fell through into the manure pit below.
Approximately 50 feeder hogs were killed as a result, and
Holden Farms had to replace the flooring.


Holden Farms filed suit against Hog Slat, BCM, and
Double L. It alleged that Hog Slat was in breach of
its contracts, *1059  violated its express and implied
warranties, and was liable for negligent design and
negligent misrepresentation. Holden Farms alleged, as
well, that BCM violated its warranty and was liable for
negligent design and negligent misrepresentation. Finally,
plaintiff alleged that Double L had violated its warranty
and was liable for negligent misrepresentation. Plaintiff
sought replacement-cost damages, business-interruption
damages, and other expenses.


Hog Slat moved to dismiss the claims against it pursuant
to Federal Rule of Civil Procedure 12(b)(6) on the grounds
that the claims were barred by the statute of limitations,
the parol-evidence rule, and the economic-loss doctrine. A
Magistrate Judge recommended dismissal of the contract
and warranty claims against Hog Slat because the claims
were barred by the one-year time limitation for bringing
claims agreed to in the contract and by the parol-evidence
rule. Determining that the choice-of-law clause governed
the tort claims, the Magistrate Judge recommended that
the tort claims be dismissed except as to the loss of the
hogs. Under Iowa and North Carolina law, recovery for
injuries based on the flawed flooring was precluded by
the economic-loss doctrine. The doctrine provides that
a buyer may not recover from a seller or other person
claimed to have made warranties with respect to sold
goods in a tort action for economic loss to the goods
themselves. Recovery may be had for such loss only in a
warranty or contract action. The District Judge adopted
the Magistrate Judge's recommendation.


Double L filed an answer generally denying the allegations
and filed cross claims against Hog Slat and BCM. Hog
Slat filed an answer as to the remaining claims against
it and brought cross claims against BCM and Double L.
BCM filed an answer generally denying all claims.


Next, Hog Slat brought a motion for summary judgment.
Soon after, BCM brought its own motion for partial
summary judgment, excepting damages concerning the
hogs. Double L moved for summary judgment on all
claims. The District Court granted Hog Slat's motion as to
the negligent-misrepresentation claim, holding that Hog
Slat owed Holden Farms no duty. The Court, however,
preserved the negligent-design claims but reiterated that it
had limited those claims to the loss of the hogs. Double
L was granted summary judgment on all claims against it,
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and BCM was granted summary judgment on all claims
against it except those relating to damages from the loss
of the hogs.


The District Court's ruling left Holden Farms with only
the claims for the loss of hogs surviving. The parties
stipulated to the dismissal of all remaining claims, making
the order of the District Court final. This appeal followed.
We affirm in part and reverse and remand in part.


II.


[1]  “In considering a motion to dismiss, we must assume
that all the facts alleged in the complaint are true. The
complaint must be liberally construed in the light most
favorable to the plaintiff. A Rule 12(b)(6) motion to
dismiss a complaint should not be granted unless it
appears beyond a doubt that the plaintiff can prove no set
of facts which would entitle the plaintiff to relief. Whether
a complaint states a cause of action is a question which
this court reviews de novo.” Coleman v. Watt, 40 F.3d 255,
258 (8th Cir.1994) (internal citations omitted).


[2]  We review a grant of summary judgment de novo.
Summary judgment is appropriate “if the pleadings,
depositions, answers to interrogatories, and admissions on
file, together with the affidavits, if any, *1060  show that
there is no genuine issue as to any material fact and that
the moving party is entitled to a judgment as a matter of
law.” Fed.R.Civ.P. 56. The non-moving party is entitled
to all reasonable inferences based on the facts. Anderson
v. Liberty Lobby, Inc., 477 U.S. 242, 249, 106 S.Ct. 2505,
91 L.Ed.2d 202 (1986).


We shall address the claims against each party in turn.


III.


Holden Farms argues that the District Court erred when
it dismissed its contract claims against Hog Slat, dismissed
its non-hog-loss tort claims against Hog Slat, and granted
Hog Slat's summary-judgment motion on its negligent-
misrepresentation claim. We disagree.


A.


[3]  The District Court dismissed Holden Farms' breach-
of-contract claim against Hog Slat because the one-year
time limitation for bringing suit, set out in Article IV(G)


of the contracts, had expired. 1


Holden Farms argues that the limiting language bars
only actions for violation of warranty, but does not
preclude other claims for breach of contract. It concedes
that the warranty period had expired, but argues that
the limitation made in Article IV(G) applied only to the
promises made in that Article. It places great weight
on the title of Article IV(B): “Contractors Additional
Obligations.” Thus, since it fashions its suit as a breach of


Article IV(B) 2  of the contract, it argues that the District
Court erred in dismissing its suit. We disagree.


This issue is governed by North Carolina and Iowa law.
Neither Holden Farms nor Hog Slat challenges the choice-
of-law provision as it applies to the breach-of-contract
claims. Because the analysis is the same under either state's
law, we do not separate our discussion by state.


We think Article IV(G) shows that the parties intended
the time limitation for initiating a suit to apply to the


whole contract. 3  The language of the article discusses
both workmanship and the quality of goods used. As such,
it is meant as a general limitation setting out when an
action on the contract must be brought.


[4]  Further, even were we not convinced that the parties
intended Article IV(G) to create a general one-year
time limit for initiating suit, Article VIII of the *1061
contracts would bar such claims. Article VIII provides,
in part, that “[i]n all events, however, Owner's placement
of the hogs in any building shall constitute an acceptance
of that building ‘as is' with all defects in materials or
workmanship.” Thus, when Holden Farms placed hogs
in the nurseries it gave up the right to sue for breach of
contract.


B.


Holden Farms next asserts that the District Court erred
in dismissing its non-hog-loss related tort claims. First,
it argues that the District Court incorrectly applied
Northwest Airlines v. Astraea Aviation Serv., 111 F.3d 1386
(8th Cir.1997), and that Minnesota law governs the tort
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claims against Hog Slat. Second, it argues that its claims
are not barred by Minnesota's economic-loss doctrine.
Because we disagree with the first argument, the second
argument becomes moot. We affirm the District Court's
dismissal of these claims.


1.


[5]  Holden Farms argues that the District Court erred
in holding that, under Northwest Airlines, the tort claims
against Hog Slat should be governed by the choice-
of-law provisions set out in the Holden Farms/Hog
Slat contracts. We disagree. The essential principle of
Northwest Airlines is that, under Minnesota law, if
analysis of the claims connected to a contract involves
interpretation of the contract, then the forum will apply
the contractual choice-of-law provisions to the tort claims.
Id. at 1392. Here, both the negligent-design and negligent-
misrepresentation claims speak to the provisions of
the contract. Just as in Northwest Airlines, “[a]lthough
mainly styled as torts, these claims stem from [Hog
Slat's] alleged failure promptly to provide functioning
parts ... as required under the contracts.” Ibid. The
rule may be harder to understand with respect to the
negligent-misrepresentation claims, but the analysis is
simplified if one looks to what the allegedly negligent
misrepresentation was. Holden Farms alleges that Hog
Slat negligently promised that the goods would be as
warranted for ten years, and that they had a twenty-year
proven performance record, at the April 1994 meeting.
Whether such tortious activity occurred requires an
analysis of whether the contract included such warranties
and of what the warranties meant. Thus, in analyzing
the tortious behavior we are essentially analyzing the
contract. Therefore, the Northwest Airlines rule applies,
and the tort claims against Hog Slat will be governed by
North Carolina and Iowa law.


2.


We have held that five of the contracts are governed by
North Carolina law, and five by Iowa law. Holden Farms
argues that its tort actions are not barred even if the laws of
these states are applied. We first address North Carolina
law.


[6]  Under the law of that state, “a tort action does not lie
against a party to a contract who simply fails to properly
perform the terms of the contract, even if that failure to
properly perform was due to the negligent or intentional
conduct of that party, when injury resulting from the
breach is damage to the subject matter of the contract.”
Spillman v. American Homes, 108 N.C.App. 63, 65, 422
S.E.2d 740, 741–42 (1992). Spillman is a case involving the
sale and installation of a mobile home, and is analogous
to the case at bar. The North Carolina Court of Appeals
barred Spillman from pursuing his negligent-design claim.
So here, where Holden Farms claims that the hog houses
it bought were negligently designed, the negligent-design
claim is barred under North Carolina law.


*1062  In North Carolina, this economic-loss doctrine,
as it is known, appears to apply to all tort actions
involving the sale of goods in which damages are alleged
to have resulted from defects in the goods sold. The
language we have quoted from Spillman refers simply
to “tort action[s],” and does not appear to distinguish
between negligent-design claims and, say, negligent-
misrepresentation claims. Accordingly, North Carolina's
economic-loss doctrine bars both tort claims Holden
Farms seeks to assert. We recognize that a contrary
implication might be drawn from a recent federal case
(not cited by the parties), Wilson v. Dryvit Sys., Inc., 206
F.Supp.2d 749 (E.D.N.C.2002). The case involved the sale
of a new home, and the plaintiffs claimed that covering or
“cladding” that was supposed to protect the exterior of the
building was defective. Claims were stated for negligence,
gross negligence, negligent misrepresentation, fraud, and
unfair and deceptive acts and practices. The District Court
granted summary judgment for the defendants on all
claims. It first discussed a group of claims it referred to
as “Negligence claims.” Id. at 753. These claims alleged,
among other things, that the defendant had been “
‘negligent in the design ... and warning of the’ [exterior
covering].” Ibid., quoting Complaint ¶ 33. The Court
explained:


North Carolina has adopted the
economic loss rule, which prohibits
the purchaser of a defective product
from bringing a negligence action
against the manufacturer or seller
of that product to recover purely
economic losses sustained as a result
of that product's failure to perform
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as expected. Instead, such claims are
governed by contract law.


Ibid. (citations omitted). This doctrine, the Court
held, barred plaintiffs' claims for negligence and gross
negligence.


The Court then went on to discuss the claim of negligent
misrepresentation separately. See id. at 754–55. This claim
was dismissed on the ground that any misrepresentations
made by defendant had been made to general contractors
and to the public, not to the plaintiffs. The separate
discussion of the negligent-misrepresentation claim, and
the fact that it was dismissed on a ground other
than the economic-loss doctrine, may indicate that,
for some reason, the Court believed that this doctrine
barred only negligent-design claims, and not negligent-
misrepresentation claims. The Court's opinion does not
say that, nor does it cite any North Carolina case so
holding, but this may have been what the Court intended.
However that may be, we are not aware that any North
Carolina state court case provides the basis for such
a distinction, and, despite our respect for the federal
district court in North Carolina, and its judge, we are
not persuaded that the Supreme Court of North Carolina
would so hold.


[7]  There is an additional reason for rejecting the
negligent-misrepresentation claim, if such a reason be
needed. The tort does not exist when business people
are dealing with each other at arm's length. Kindred of
North Carolina, Inc. v. Bond, 160 N.C.App. 90, ––––,
584 S.E.2d 846, 853 (2003). Hog Slat's alleged negligent
misrepresentations did not concern matters known only
to it. Contrast the situation in Kindred, where the
misrepresentations had to do with financial information
available only to the defendant, and the arm's length
rule was not applied. We know of no reasons why
Holden Farms could not have checked out with others
the information provided to it by Hog Slat, BCM, and
Double L. So, even if North Carolina's economic-loss
doctrine, for some reason, does not apply to negligent-
misrepresentation claims, this claim is barred in the
present case under another doctrine of North Carolina
law.


*1063  3.


[8]  Holden Farms also argues that its tort claims were
not barred under Iowa law. We disagree and affirm the
District Court.


As a general rule in Iowa, “[e]conomic losses to the
product itself are excluded [from recovery in tort].”
Richards v. Midland Brick Sales Co., 551 N.W.2d 649,
651 (Iowa App.1996). In looking at a particular case,
a court faced with both a product-liability claim and a
breach-of-warranty theory, should “determine whether
contract law or tort law is best suited to the nature of
the loss claimed ....” Ballard v. Amana Soc'y, Inc., 526
N.W.2d 558, 562 (Iowa 1995) (internal citation omitted).
Contract doctrine is appropriate when “the loss relates
to a consumer or user's disappointed expectations due
to deterioration, internal breakdown or non-accidental
cause.” Nelson v. Todd's Ltd., 426 N.W.2d 120, 125
(Iowa 1988) (internal citation omitted). “Tort theory ...
is generally appropriate when the harm is a sudden or
dangerous occurrence, frequently involving some violence
or collision with external objects, resulting from a genuine
hazard in the nature of the product defect.” Ibid. We hold
that contract law should prevail and bar the tort claims.
The deterioration in the flooring was not immediate, and
exposure to the hog waste was known and expected by
Holden Farms. Thus, we hold that the injury reflects a
disappointment in performance caused by the gradual
deterioration and internal breakdown of the steel support
beams. Therefore, Iowa contract law governs the dispute,
and the Iowa negligent-design claims are barred by the
economic-loss doctrine.


[9]  We know of no reason why the economic-loss
doctrine in Iowa would not cover pre-contract-formation
negligent-misrepresentation claims. In any event, Holden
Farms has no colorable claim against Hog Slat. Under
Iowa law, in order for a plaintiff to state a claim upon
which relief can be granted, the defendant must “be in
the business or profession of supplying information for
the guidance of others.” Sain v. Cedar Rapids Community
Sch. Dist., 626 N.W.2d 115, 125 (Iowa 2001). Such a
requirement is “fundamental.” Ibid. Hog Slat was not
in the business of providing information. Its relationship
to Holden Farms was as a seller of goods and was not
advisory in nature. Holden Farms, therefore, cannot state
a claim upon which relief can be granted, as Hog Slat owed
Holden Farms no duty.
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IV.


We turn now to the claims against Double L. Holden
Farms appeals from the District Court's grant of
summary judgment on its negligent-misrepresentation
and violation-of-express-warranty claims. We affirm in
part and reverse and remand in part.


A.


[10]  The first issue is whether the District Court applied
the right law. The Court determined that “under the law
of the case” North Carolina and Iowa law applied to the
tort claims against Double L. The Court held that Double
L got the benefit of the choice-of-law clause contained
in the contracts between Hog Slat and Holden Farms.
We respectfully disagree. Neither Double L nor BCM
was a party to the Hog Slat/Holden Farms contracts.
Neither signed the contracts and neither was bound
thereby. Double L, BCM, and Hog Slat appeared to be
a united front; they were all present at the April 1994
meeting, and made joint presentations. Their relationship,
however, was merely as connecting tributaries in a stream
of commerce. BCM made the Maxima flooring; Double
L distributed the Maxima flooring to the ultimate seller,
*1064  Hog Slat; and Hog Slat, in turn, sold the


flooring to Holden Farms. The ultimate sale to Holden
Farms certainly benefitted the upstream distributor and
the upstream manufacturer, but the relationship among
the manufacturer, distributor, ultimate seller, and buyer
involved a series of contracts—not one aggregate contract.
Thus, the choice-of-law clause does not govern Holden
Farms' claims against Double L (or BCM) and we are
obligated to reconsider the choice-of-law issue.


“Federal courts sitting in diversity are required to look
to the choice-of-law principles of the forum state ... and
then apply the same law to the case as the forum state
would.” PVI, Inc. v. Ratiopharm GmbH, 253 F.3d 320,
329 (8th Cir.2001). We hold that Minnesota courts would
apply their own law in this situation. That state follows the
significant-contacts test. Nodak Mut. Ins. Co. v. American
Family Mut. Ins. Co., 604 N.W.2d 91, 94 (Minn.2000).
Although Double L is an Iowa corporation, all relevant
events occurred in Minnesota. The April 1994 meeting was
at Holden Farms in Minnesota; information provided to
Double L was left in Minnesota; the flooring was installed


in Minnesota; and the flooring eventually decayed in
Minnesota. No other forum has a significant interest
in the claims against Double L. In contrast, Minnesota
has a significant interest in adjudicating alleged torts
and breaches of warranty occurring within its borders. It
follows that Minnesota law applies.


B.


As noted above, the District Court dismissed Holden
Farms' express-warranty claim against Double L as
being barred by the Holden Farms/Hog Slat contract
warranty limitation. Holden Farms contends that the
District Court's ruling was in error, arguing that Double
L provided a separate warranty, and that this warranty
should be enforced.


1.


The District Court dismissed the warranty claims against
Double L and BCM on two grounds. First, it held that
if there were a ten-year warranty extended by Double L
to Holden Farms, the warranty was limited by Article
IV(G) of the contract between Holden Farms and Hog
Slat. The District Court cited our holding in Hunter v.
Texas Instruments, Inc., 798 F.2d 299, 302 (8th Cir.1986),
in support. Second, it held that the parol-evidence rule
barred consideration of an independent warranty because
the Holden Farms/Hog Slat contracts were integrated
contracts that set forth the final expressions of the parties'
agreements. We are constrained to disagree with both
holdings.


[11]  First, Hunter does not apply to this case. Hunter
involved a contract where the warranty limitation
was clearly applicable to the manufacturer, as the
manufacturer was expressly mentioned in conjunction
with the limitation. Id. at 301 n. 5. The Court held that the
limitation was valid despite the fact that the manufacturer
was not a party to the contract, because the buyer was put
on notice. Id. at 302. Such is not the case in the contracts
involved in the case at bar. Article IV(G) does not clearly
mention either Double L or BCM in conjunction with
the warranty limitation. Instead, the contract says that
“Contractor,” defined elsewhere as Hog Slat, “disclaims
any other warranties.” Further, the inapplicability of the
limitation to any manufacturer's warranties is presumed in
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Article IV(G)'s language. The warranty limitation states
“the aforesaid warranties are only for one (1) year from
the date of substantial completion or for such period
as the manufacturer's warranty, whichever is less.” By
using the manufacturer's warranty period as an alternative
measuring date, the contracts presume that there are
different *1065  end dates for the warranties issued
by Hog Slat and the warranties issued by others, and,
therefore, at least implies that warranties other than Hog
Slat's exist.


[12]  While the parol-evidence rule bars Hog Slat or
Holden Farms, as parties to a final integrated agreement,
from introducing “evidence of any prior agreement or a
contemporaneous oral agreement,” neither Double L nor
BCM was a party to the Holden Farms/Hog Slat contract.
Consequently, Double L can find no shelter under the
parol-evidence rule.


We reverse the District Court's grant of summary
judgment with respect to the breach-of-warranty claims
against Double L and remand to the District Court for


further proceedings. 4


C.


[13]  We turn now to Holden Farms' appeal from the
District Court's grant of summary judgment in favor
of Double L on the negligent-misrepresentation claim.
Holden Farms alleges that the District Court erred
in applying Safeco Ins. Co. v. Dain Bosworth, Inc.,
531 N.W.2d 867 (Minn.App.1995). Safeco held that
Minnesota recognizes no duty between parties engaged
in arm's length negotiations for the purposes of negligent
misrepresentation. Id. at 871–72. The Court based its
opinion in part on the sophistication of the parties and in
part on the lack of unity of interest between the parties.
Id. at 872–73. Holden Farms argues that the District
Court erred in granting Double L's summary-judgment
motion, because there remained a question of material
fact whether Holden Farms was a sophisticated party. We
agree with the District Court's decision. Holden Farms
is one of Minnesota's largest hog farmers. To label it
unsophisticated would unduly minimize its place in the
industry. Double L owed Holden Farms no duty for
purposes of negligent misrepresentation.


V.


Lastly, we address Holden Farms' appeal from the District
Court's granting of BCM's summary-judgment motion
on express-warranty, negligent-design, and negligent-
misrepresentation claims.


Because our analysis on the warranty claims and the
negligent-misrepresentation claims is the same as it was for
the claims against Double L, we affirm the District Court's
dismissal of the negligent-misrepresentation claim for lack
of duty, and we reverse and remand with respect to the
express-warranty claim.


All that is left to consider is the negligent-design claim.
Under the choice-of-law analysis laid out above, we
believe the District Court applied the wrong law. Since
BCM was not a party to the Hog Slat/Holden Farms
contract, and thus not subject to its choice-of-law
provisions, Northwest Airlines v. Astraea Aviation Serv.,
supra, is inapplicable, and normal Minnesota choice-of-
law analysis applies. Essentially for the reasons stated
in our Double L analysis, we hold that Minnesota law
governs the negligent-design claim.


[14]  Nonetheless, BCM argues that, under Minnesota
law, the negligent-design claim is barred by the economic-
loss doctrine. We disagree.


The controlling law on economic loss in this action is a


statute, Minn.Stat. § 604.10(a), 5  which provides:


*1066  Economic loss that arises from a sale of goods
that is due to damage to tangible property other than
the goods sold may be recovered in tort as well as in
contract, but economic loss that arises from a sale of
goods between parties who are each merchants in goods
of the kind is not recoverable in tort.
We are not convinced that Holden Farms was a
merchant in goods of the kind.


We acknowledge at the outset that there is a difficulty
in the case law. In Regents of Univ. of Minn. v. Chief
Indus., 106 F.3d 1409 (8th Cir.1997) (2—1 decision), this


Court, citing Minn.Stat. § 336.2–104(1), 6  held that the
University of Minnesota, when it purchased a grain dryer,
(a) was a merchant, and (b) was a merchant in the goods
of the kind sold. Regents, 106 F.3d at 1411–12. The Court
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reasoned that because the University “had purchased a
number of such units over the prior thirty years, and
had the advantage of a centralized purchasing department
that solicited bids for the purchase,” it had the requisite
sophistication and knowledge to qualify as a merchant in
the type of goods sold. Id. at 1412.


In Jennie–O–Foods, Inc. v. Safe–Glo Prods. Corp., 582
N.W.2d 576 (Minn.App.1998), the Minnesota Court of
Appeals rejected our Regents analysis. Jennie–O involved
a suit between a turkey farmer and the manufacturer of
heaters used in the turkey farm. The Court held that “[i]n
accord with Den–Tal–Ez and the Regents dissent, and
based upon our independent conclusion that Minn.Stat.
§ 604.10(a) does not include within its provisions the
broad definition of ‘merchant’ contained in Minn.Stat. §
336.2–104(1), we hold that Jennie–O was not a merchant
in goods of the kind with respect to heaters and is not
barred from recovering in tort.” Jennie–O, 582 N.W.2d


at 579. 7  Holden Farms argues that we should accept the
Minnesota Court of Appeals' rejection of Regents.


Holden Farms' suggestion finds support in our law.
Although “various intermediate appellate [state] courts
are not [binding on us], ... they are persuasive authority,
and we must follow them when they are the best evidence
of what [state] law is.” Garnac Grain Co. v. Blackley,
932 F.2d 1563, 1570 (8th Cir.1991). Further, the Supreme
Court has held that an intermediate state appellate court's
decision “is a datum for ascertaining state law which is not
to be disregarded by a federal court unless it is convinced
by other persuasive data that the highest court of the state
would decide otherwise.” West v. American Tel. & Tel.,
311 U.S. 223, 237, 61 S.Ct. 179, 85 L.Ed. 139 (1940). Here,
we have no data suggesting that the Minnesota Supreme
Court would disagree with the Jennie–O *1067   holding.
In fact, we presume that, if Jennie–O had been decided
prior to Regents, our Court would have followed the
case. Therefore, to the extent that Jennie–O and Regents
disagree, we hold that Jennie–O controls.


Having decided that Jennie–O is the test for determining
whether a sale of goods is between merchants, we now
must determine whether Holden Farms qualifies as a
merchant in goods of the kind sold.


In Marvin Lumber & Cedar Co. v. PPG Indus., 223
F.3d 873 (8th Cir.2000), we defined the Jennie–O


standard. 8  Marvin dealt with a seller of custom doors
who purchased a weather-roofing chemical to apply to
the doors. Id. at 883. We held that when “a manufacturer
with sophisticated knowledge of a component purchases
and incorporates that component into its product, the
manufacturer is not merely a dealer with respect to the
finished product, but with respect to the component
part as well.” Id. at 884. Thus, the Court reasoned, a
manufacturer who acts solely as a consumer, and does
not incorporate the purchased product into the final
manufactured item will not be held to be a “merchant in
goods of the kind” for purposes of Minn.Stat. § 604.10(a).
Ibid. In the language of the Court, referring to Jennie–O,
“a turkey farm is not in the heater business.” Ibid. If the
heater fails, the turkey farmer may sue the manufacturer
in tort. Ibid.


We find both the reasoning and the example used by
the Marvin Court controlling in this case. The flooring
of a hog nursery is not incorporated into the hog itself,
and a hog nursery seems to be analogous to a heater
in a turkey pen. Holden Farms is a consumer with
respect to the hog nurseries, and its tort claims will not
be dismissed because of the economic-loss doctrine. We
reverse the grant of summary judgment as to the negligent-
design claim against BCM and remand for proceedings
consistent with our analysis above.


VI.


To summarize: we affirm the District Court's dismissal
of all claims against Hog Slat. As to Double L, we
reverse the District Court's dismissal of the breach-of-
warranty claim and affirm the dismissal of the negligent-
misrepresentation claim. As to BCM, we affirm the
dismissal of the negligent-misrepresentation claim. We
reverse the dismissal of the warranty and negligent-design
claims. As to those rulings that are reversed, the case is
remanded to the District Court for further proceedings
not inconsistent with this opinion.


It is so ordered.


All Citations


347 F.3d 1055, 51 UCC Rep.Serv.2d 986, Prod.Liab.Rep.
(CCH) P 16,781
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Footnotes
1 Article IV(G) of the contracts provides:


Warranty: Contractor warrants to Owner that materials and equipment furnished under this Contract will be new and
of good quality, unless otherwise required or permitted under the Contract Documents and in accordance with the
manufacturer's warranties, and that the Work will be free from defects not inherent in the quality required or permitted
and will conform to the Contract Documents. Provided, however, that any warranty is subject to such reasonable
tolerances and variances as are usual and customary in the trade and subject to such Article VIII below, the aforesaid
warranties are only for one (1) year from the date of substantial completion or for such period as the manufacturer's
warranty, whichever is less.
There are no other warranties of any kind expressed or implied, oral or written. Contractor disclaims any other
warranties.


2 Article IV(B) provides, among other things, that Hog Slat will use its “best skill and attention” in completing the nurseries,
and that it will “be solely responsible for all construction means, methods, techniques, sequences, and procedures.”


3 See Farm & City Ins. Co. v. Potter, 330 N.W.2d 263, 265 (Iowa 1983) (“[W]e give these words their ordinary rather than
a technical meaning.”), and Root v. Allstate Ins. Co., 272 N.C. 580, 587, 158 S.E.2d 829, 835 (1968) (applying a plain-
language approach to interpreting a contract).


4 Double L argues in the alternative that the District Court's dismissal of Holden Farms' contract claims against it should
be affirmed on the ground that it, Double L, never gave Holden Farms any express warranty. The only warranty Double
L gave, it argues, was to Hog Slat. The District Court did not reach this argument, and neither do we. The District Court
may address it on remand.


5 The Minnesota Legislature has enacted a new provision governing economic loss, Minn.Stat. § 604.101. The section
applies only to claims arising from transactions which occurred on or after August 1, 2000. All the transactions in this
matter occurred prior to August 1, 2000, and accordingly Minn.Stat. § 604.10 is the applicable statute in this case.


6 Minn.Stat. § 336.2–104(1) provides: “ ‘Merchant’ means a person who deals in goods of the kind or otherwise by
occupation holds out as having knowledge or skill peculiar to the practices of goods involved in the transaction or to whom
such knowledge or skill may be attributed by employment of an agent or broker or other intermediary who by occupation
holds out as having such knowledge or skill.” This statute is part of the Minnesota version of the Uniform Commercial
Code, and predates the more specific economic-loss statute.


7 Lloyd F. Smith Co. v. Den–Tal–Ez, Inc., 491 N.W.2d 11 (Minn.1992), involved a suit between a non-privity owner and
the manufacturer of a dental chair. Dr. Vukodinovich bought the dental practice and dental chair from a Dr. Stoffel. Dr.
Stoffel, in turn, had purchased the practice and chair from a Dr. Shepard. The chair eventually caused a fire. The Court
held that Dr. Vukodinovich was not a merchant in the type of goods sold, and allowed him to maintain a tort suit against
the chair's manufacturer.


8 We did not find it necessary to decide whether Jennie–O had superseded Regents, holding that the difference in the two
standards would not matter to the outcome in Marvin. Id. at 883.


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Restatement (Third) of Torts: Liab. for Econ. Harm § 3 TD No 1 (2012)


Restatement of the Law - Torts  | March 2018 Update
Restatement (Third) of Torts: Liability for Economic Harm
Drafts


Tentative Draft No. 1 (April 4, 2012) a


Chapter 1. Unintentional Infliction of Economic Loss


§ 3 Preclusion of Tort Liability Arising from Contract (Economic Loss Rule)


Comment:
Reporter's Note


 Except as provided elsewhere in this Restatement, there is no liability in tort for economic loss caused by negligence in
the performance or negotiation of a contract between the parties.


Comment:


a. Terminology. Courts have used the expression “economic loss rule” to refer to a variety of propositions. As noted in §
1, a minority have used it to mean that there is, in general, no liability in tort for causing pure economic loss to another.
This Restatement does not endorse that formulation because its breadth is potentially misleading. This Section instead
states an economic loss rule that is narrower and more robust, and that is followed by a majority of courts. It is limited to
parties who have contracts. This version of the rule hews closer than the broader one to the rationale that courts state for
the rule in any of its forms: the need to separate matters best left to contract from those properly resolved by the law of
tort. If two parties have a contract, the argument for limiting tort claims between them is most powerful. See Comment b.


The narrower scope of the rule stated here also ties it more clearly to its origins in cases that involve products liability.
A buyer of a product disappointed by its performance cannot sue its maker in tort for negligence. Courts have long
recognized that the law of warranty is better suited than the law of torts to address such cases, and that contracts between
the parties determine the allocation of economic losses that arise from the transaction. See Restatement Third, Torts:
Products Liability § 21. The rule recognized by this Section generalizes that principle to economic injuries arising from
the breach of other sorts of contracts.


b. Rationale. An actor whose negligence causes personal injury or physical harm to the property of another can be held
liable in tort regardless of whether the negligence occurs in the performance of a contract between the parties. The result
is different, however, in cases of economic loss; if a plaintiff and defendant have a valid contract, monetary harm caused
by the defendant's negligent performance of it is not generally actionable in tort. Nor does tort law provide a remedy
for economic loss caused by negligent statements that parties make during efforts to form a contract. When a party's
negligence in performing or negotiating a contract causes economic loss to the counterparty, remedies are determined
by other bodies of law: principally the law of contract, though sometimes also the law of restitution or relevant statutes.
The law of contract and the law of restitution have been developed for the specific purpose of allocating economic losses
that result from the negotiation and performance of contracts. They provide a more extensive and finely tuned apparatus
for the purpose than the law of torts, which has developed primarily to address injuries that occur outside contractual
relationships.


The rule of this Section serves several purposes. When a dispute arises, the rule protects the bargain the parties have
made against disruption by a tort suit. Seen from an earlier point in the life of a transaction, the rule allows parties to
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make dependable allocations of financial risk without fear that tort law will be used to undo them later. Viewed in the
long run, the rule prevents the erosion of contract doctrines by the use of tort law to work around them. The rule also
reduces the confusion that can result when a party brings suit on the same facts under contract and tort theories that
are largely redundant in practical effect. For more general discussion of the value of contract in allocating responsibility
for economic loss, see § 1, Comment c.


c. Scope of preclusion. A contract precludes common-law tort claims for financial loss based on negligent conduct that
the contract regulates. See Illustrations 1–3. It does not foreclose tort claims based on conduct outside the contract's
scope. See Illustration 4. Close cases can arise when an act of negligence occurs at the fringe of a contract's coverage. The
important question then is whether allowing the tort claim creates a risk of interference with an allocation of risk made
by the parties. A contract can allocate a risk without mentioning it explicitly; silence may itself serve as an allocation if
the risk falls within the scope of activity the contract governs. On the other hand, the purpose of this Section is to protect
the bargain the parties made, not to penalize the plaintiff for failing to make a broader one. Navigating between these
points may require study of the transaction and its logic. See Illustration 5. The extent to which a contract precludes
liability in tort for economic loss is a question for the court.


 Illustrations:
 1. Town hires Firm to lay sewer pipe. Town later incurs costs of repair after finding that Firm laid the pipe


negligently. Town's contract with Firm provided a one-year warranty, and Town discovered the defective work
two years after the pipe was laid; Town therefore determines that it has no contract claim against Firm. Town
instead brings a timely tort claim against Firm, alleging that Firm was negligent in laying the pipe. Firm is not
liable in tort to Town. Town's rights are determined by the contract and the law that governs it.


 2. Developer makes preliminary agreement to buy land from Seller. Before closing the sale, Developer hires
Inspector to examine the property. Inspector informs Developer that most of the property consists of wetlands
unsuitable for development. Developer declines to go through with the sale. Developer later observes another
buyer extensively developing the same property; Developer finds on investigation that Inspector's earlier report
was incorrect. Developer sues Inspector in tort. Court finds that Inspector's alleged negligence came in the
performance of a contract with Developer, and that Inspector is not a professional within the meaning of § 4
of this Chapter. Inspector therefore is not liable in tort to Developer; Developer's remedies, if any, are those
provided by his contract with Inspector.


 3. Owner hires Mechanic to examine airplane. Mechanic negligently overlooks defects in the plane's landing
gear. Owner sells plane to Buyer. Buyer discovers the problems in the landing gear, orders repairs, and sues
Mechanic in tort to recover the costs. The rule of this Section is not an obstacle to Buyer's suit because Mechanic
and Buyer had no contract. Whether Mechanic is liable to Buyer is determined by the principles of §§ 5 and
6 (see, e.g., § 5, Illustration 9).


 4. In the course of planning his retirement, Employee asks Employer when he must exercise stock options that
he has accumulated. Employer negligently advises Employee that he has five years to exercise the options after
leaving the firm. In fact the stock plan requires the options to be exercised within three years. Acting in reliance
on Employer's statements, Employee retires, waits too long to exercise the stock options, and forfeits them.
The court finds that while a contract of employment existed between the parties, Employer's statements were
not a breach of it; the discussion about the stock options was outside the scope of Employer's contractual
performance. Employer may be liable in tort to Employee for negligent misrepresentation under § 5 despite
the contract between them.


 5. Owner of mineral lease makes a contract that gives Driller rights to extract oil. During a meeting at the
office of Owner after the contract is formed, Driller asks whether Owner's insurance covers Driller's interests
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in the project. Owner negligently asserts that it has insurance against a blowout and that the policy covers
Driller's interests. Driller's oil well suffers a blowout. Driller then learns that its interests are not covered
by Owner's insurance policy. After examining the parties' contract, the court concludes that their discussion
about insurance did not overlap with their obligations of performance; permitting liability in tort would not
interfere with any allocation of risk the contract made. Owner may be liable in tort to Driller for negligent
misrepresentation under § 5 despite the contract between them.


d. Negligent inducement of contract. Some courts have used Restatement Second, Torts § 552—the predecessor to § 5
of this Chapter—to hold sellers liable for negligent misrepresentations that cause buyers to enter into contracts with
them. The rule of this Section eliminates the tort claim in that circumstance. A seller's negligent misrepresentations are
addressed sufficiently by the law of contract and restitution. Such misrepresentations may give the buyer a claim for
breach of warranty, for rescission and incidental damages, or for breach of contract accompanied by a claim of estoppel.
In other cases, the language of the contract and the parol evidence rule may foreclose claims based on statements made
before the contract was signed. In either event, adding a tort claim to the analysis interferes with the operation of those
contract doctrines and creates confusion without offsetting gains. Liability under § 5 of this Chapter is thus limited to
negligent misrepresentations that were not made in the performance or negotiation of a contract.


In a familiar instance of this pattern, the plaintiff buys a house and then discovers that the seller negligently vouched
for a feature of it that turned out to be defective. The contract between the parties, coupled with the jurisdiction's parol
evidence rule, precludes any claim for contract damages based on statements the seller made before the contract was
signed. Pressure to find a tort claim arises because the stakes are high and the plaintiff's position is sympathetic: if the
contract contained an integration clause, it may have been boilerplate that the plaintiff did not read; and the contract
itself might have been a form drafted by real-estate brokers. But if denying relief to the plaintiff seems to produce an
injustice on those grounds, a better response is to reconsider the application of the parol evidence rule or the other
doctrines of contract law that are responsible for the result. Using tort law to bypass those doctrines weakens them and
retards their development. It also interferes with the ability of others to make reliable agreements in the future. In the
alternative, a result unappealing on its equities may call for a statutory solution. Statutes can impose responsibility on
sellers for certain risks without distorting widely applicable legal principles to reach the desired outcome.


Fraudulent inducement to enter a contract, unlike a claim of negligent misrepresentation, can in some circumstances give
a plaintiff a viable tort claim. When two parties negotiate over a contract, the amount of care they are expected to show
for each other's interests will often be unclear or significantly less than the care expected in a situation involving strangers
or the risk of physical injury. That is among the reasons why the duties of care between parties who negotiate contracts
are not governed by the law of tort. Expectations of honesty are more regular, however, and the disappointment of them
may call for remedies not customarily available from the law of contract or restitution. Liability in tort may therefore
be recognized in such circumstances. See Sections [§§ XX, in a later Chapter].


 Illustration:
 6. Purchasers enter contract to buy house from Seller. Seller negligently states that the septic system is in good


working order. Acting partly in reliance on that assurance, Purchasers buy house. Purchasers then discover
that the septic system is not in good working order. Purchasers' remedies are determined by their contract
with Seller and the rules of contract law that apply to it. Thus, Purchasers may have a claim for rescission
and restitution based on mutual mistake or misrepresentation. They may have a claim for breach of warranty,
depending on the relationship between the language in the contract, the Seller's statements outside the contract,
and the jurisdiction's parol evidence rule. Whatever the outcome may be under those theories, Purchaser has
no tort claim against Seller.
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Restatement Second, Torts § 552C recognized liability in tort for innocent misrepresentation. The liability applied when
one party made a material but innocent misrepresentation to another in a sale, rental, or exchange transaction. For the
reasons just discussed, this Restatement does not recognize tort liability under those circumstances. All such cases involve
the negotiation and performance of a contract; if a plaintiff was induced to enter into an exchange with the defendant
by the defendant's innocent misrepresentation, the plaintiff has recourse under the law of restitution, warranty, and
estoppel. See Restatement Third, Restitution and Unjust Enrichment §§ 13 and 54.


e. Contracts never concluded. A party may be injured by reliance on another's negligent statements in the course of
negotiating a contract that is never concluded. This Section treats the resulting claims for relief as matters for other
bodies of law to resolve. It therefore eliminates tort claims based on a defendant's negligent statements of intent to make
a contract, predictions about the likelihood of a contract, or mistaken suggestions that a contract has been formed.
Detailed doctrines in the law of contract, of restitution, and of estoppel have developed to provide relief in such cases
where necessary. If those bodies of law fall short, the appropriate response again is to reform them, not to use the law
of tort to supply their deficiencies.


 Illustration:
 7. Agent for Firm negligently misinforms Applicant that Firm will award him a grocery store franchise if he


buys land where the store can be built. Applicant buys the land but never receives the franchise. The doctrine
of promissory estoppel may give Applicant a remedy against Agent or Firm. Applicant has no claim in tort
against either of them.


f. Parties indirectly linked by contract. Sometimes a plaintiff and defendant who had no contract with each other both
had contracts with the same third party. In some cases of this type, it would have been possible for the plaintiff and
defendant to work out their obligations to each other in advance by carefully writing their contracts with the party who
stood between them. This Section does not extend its rule to those cases, however; it does not foreclose claims between
plaintiffs and defendants who are only indirectly linked by contract. Whether the plaintiff has a good claim in such a
case is determined by other rules of this Chapter.


 Illustration:
 8. City hires Engineer to test soil conditions at a site where it plans to erect a large building. City explains


that Engineer's report will be distributed to prospective building contractors for use in estimating their costs.
Engineer negligently submits an inaccurate report. Contractor wins the right to perform the construction,
having relied on Engineer's report in preparing its bid. Engineer's errors cause Contractor to suffer losses in
performing its contract with City. The contracts between Contractor and City, and between City and Engineer,
do not preclude a claim by Contractor against Engineer under § 5 or § 6 of this Chapter. Engineer remains
potentially liable to Contractor under either of those Sections.


In Illustration 8, a contract between Contractor and Engineer might not have been feasible. But Contractor could have
insisted that City guarantee the soundness of Engineer's report, and City could have insisted that Engineer indemnify
City for claims brought against it by Contractor. In effect, those contracts would have protected Contractor against the
risk of errors by Engineer, and would have ensured that Engineer would bear the costs of its negligence. The pattern of
Illustration 8 is thus one of many circumstances in which two parties might be able to settle their obligations to each
other through a chain of contracts, and may or may not do so in practice.


The significance of a missed opportunity to assign responsibility by contract bears clarification. Such missed
opportunities do not trigger this Section's rule against recovery in tort; only an actual contract has that effect. Missed
opportunities to make contracts also do not bar a plaintiff from recovery under § 5 or § 6 [or § X]. Courts have concluded
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that in the circumstances addressed by those Sections, liability is appropriate even if the parties might have proceeded
by contract but did not. But if a plaintiff argues for recognition of a duty outside the well-recognized categories stated
in this Chapter, missed opportunities to seek protection by contract do become relevant. Where contracts might readily
have been used to allocate the risk of a loss, a duty to avoid the loss is unlikely to be recognized in tort—not because the
economic loss rule applies, but simply because courts prefer, in general, that economic losses be allocated by contract
where feasible. See § 1, Comment e.


g. Exceptions. Some well-established exceptions to the rule of this Section are addressed in subsequent parts of this
Restatement. The most prominent is the tort liability of professionals to their clients despite (and alongside) any contract
between them. See § 4. Fiduciaries likewise have duties recognized in tort notwithstanding the terms of contracts to which
they may be subject. See Chapter X. In certain circumstances, an insurer may be held liable in tort for its rejection of an
offer to settle a suit brought against its insured by a third party; that, too, may be considered an exception to the rule of
this Section, and is discussed in Chapter Y along with other problems involving breach of contract by an insurer.


Common carriers and other bailees are sometimes said to have duties of care independent of their contracts, thus entitling
an aggrieved bailor to recover against them in tort. Those statements typically are made, however, in the setting of claims
to recover for damaged or lost property, not claims for pure economic loss. Economic loss alone, even in the setting
of a bailment, may well be most appropriately allocated by contract, as is common. The extensive regulation of many
bailments by the Uniform Commercial Code and other statutes provides additional reason to hesitate before recognizing
a role for tort law in such a case. In view of the limited authority on the question, however, the right of a bailor to recover
in tort for economic loss is left to developing case law.


h. Relation to other Sections. This Section precludes liability under §§ 5 and 6 when the defendant's negligent conduct
occurs in the performance of a contract with the plaintiff. Sections 5 and 6 recognize liability when a defendant acts to
provide a basis for reliance by the plaintiff, and the plaintiff in turn relies. The purpose of such liability is usually to
provide a substitute for a contract where the parties have not made one and the appropriate allocation of risk between
them is clear. Once parties do make a contract, it displaces the obligations of §§ 5 and 6; the contract alone determines
the parties' responsibility for economic loss caused by negligence in performing it.


Reporter's Note


a and b. Terminology; rationale.As noted in Comment a, overbroad statements of an “economic loss rule” easily can
create confusion, and have. For discussion, see Eastwood v. Horse Harbor Foundation, Inc., 241 P.3d 1256 (Wash.
2010); Giles v. General Motors Acceptance Corp., 494 F.3d 865 (9th Cir. 2007); Moransais v. Heathman, 744 So. 2d
973 (Fla. 1999). A helpful overview of different versions of the economic loss rule, with analysis of the rationales and
risks associated with each, is Vincent R. Johnson, The Boundary–Line Function of the Economic Loss Rule, 66 Wash.
& Lee L. Rev. 523 (2009).


For representative cases recognizing the economic loss rule as stated here, see Flagstaff Affordable Housing Ltd.
Partnership v. Design Alliance, Inc., 223 P.3d 664 (Ariz. 2010); Indemnity Ins. Co. of North America v. American
Aviation, Inc., 891 So. 2d 532 (Fla. 2004); Filak v. George, 594 S.E.2d 610 (Va. 2004); Grynberg v. Questar Pipeline Co.,
70 P.3d 1 (Utah 2003); Saltiel v. GSI Consultants, Inc., 788 A.2d 268 (N.J. 2002); Town of Alma v. Azco Const., Inc.,
10 P.3d 1256 (Col. 2000); Griffin Plumbing & Heating Co. v. Jordan, Jones & Goulding, Inc., 463 S.E.2d 85 (S.C. 1995).


Isler v. Texas Oil & Gas Corp., 749 F.2d 22 (10 th  Cir. 1984), is a leading judicial discussion of the rationale for the rule,
emphasizing the need to protect bargains against interference from the law of tort.


Comment a explains that the rule recognized by this Section generalizes from principles developed in the law of products
liability. The logic of this extension is usefully discussed in Town of Alma v. Azco Construction, Inc., supra; Moransais
v. Heathman, supra; and Eastwood v. Horse Harbor Foundation, Inc., supra.
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c. Scope of preclusion.Illustration 1 is based on Town of Alma v. Azco Construction, Inc., supra; cf. Brookings Mun.
Utilities, Inc. v. Amoco Chemical Co., 103 F. Supp. 2d 1169 (D.S.D. 2000).


Illustration 2 is based on Vesta Const. and Design, LLC v. Lotspeich & Assoc., Inc., 974 So. 2d 1176 (Fla. App. 2008).


Illustration 3 is based on Indemnity Ins. Co. of North America v. American Aviation, Inc., 891 So. 2d 532 (Fla. 2004).


Illustration 4 is adapted from Trytko v. Hubbell, Inc., 28 F.3d 715 (7th Cir. 1994).


Illustration 5 is adapted from Geosearch, Inc. v. Howell Petroleum Corp, 819 F.2d 521 (5th Cir. 1987).


Some courts have suggested that liability in tort exists despite a contract between the parties when a defendant has
breached an “independent duty”—in other words, a duty that exists even without the contract, as distinct from those
duties that exist solely because of it. That way of speaking is imprecise because it does not capture the preemptive effect
of the economic loss rule. Parties have independent duties—duties that exist in the absence of a contract—not to make
negligent misrepresentations or provide negligent services in the circumstances covered by §§ 5 and 6. But as explained in
Comment h, those duties are displaced once they become the subject of a contract between the parties. To be sure, there
are other cases where a party who breaches a contract remains liable in tort for the same conduct; claims of professional
negligence are the most familiar example (see § 4). It may then be convenient to say that the duty in tort was independent
of whatever duties the contract created. But it is misleading to suggest that liability in tort stays intact whenever the
defendant's duty arises from outside the contract with the plaintiff.


d. Negligent inducement of contract.There is a division of authority on whether the economic loss rule prevents a plaintiff
from recovering in tort when induced to sign a contract by the other side's negligent misrepresentations. Authorities
supporting the majority approach taken here include Alejandre v. Bull, 153 P.3d 864 (Wash. 2007), which forms the basis
of Illustration 6; Snyder v. Lovercheck, 992 P.2d 1079 (Wyo. 1999); Onita Pacific Corp. v. Trustees of Bronson, 843 P.2d
890 (Or. 1992); Rio Grande Jewelers Supply, Inc. v. Data General Corp., 689 P.2d 1269 (N.M. 1984); Isler v. Texas Oil
& Gas Corp., 749 F.2d 22 (10th Cir. 1984). A leading case for the minority view is Formento v. Encanto Bus. Park, 744
P.2d 22 (Ariz. App. 1987). For discussion of the difference between fraudulent and negligent statements as inducements
to sign a contract, see Sound Techniques, Inc., v. Hoffman, 992 P.2d 1079 (Mass. 2000).


As the Comment notes, the analysis of inducement to enter a contract can be different when the defendant's statement is
fraudulent rather than negligent. Courts also are reluctant to conclude that a contract allocated to the plaintiff the risk
that the defendant was lying; they are more inclined to view fraud as an attack on the integrity of the bargaining process
itself. Negligent misrepresentations are not comparable. They are honest mistakes. Allowing defendants to avoid liability
for them, where the parties have so agreed, can make good commercial sense. Often plaintiffs will be in a better position
than defendants to know how much they care about the subject matter of such a mistake, or to take other precautions
of their own or against the risk of it. In some cases, of course, a court may conclude that the defendant should be held
responsible after all for misstatements that induced the plaintiff to enter a contract; but in that case the remedial tools
of contract law and the law of restitution provide sufficient remedies without adding a cause of action in tort.


e. Contracts never concluded.Illustration 7 is based on Hoffman v. Red Owl Stores, Inc., 133 N.W.2d 267 (Wis. 1965).
For cases considering and denying tort liability in analogous situations, see Birt v. Wells Fargo Home Mortg., Inc., 75
P.3d 640 (Wyo. 2003); Consolidation Services, Inc. v. KeyBank National Association, 185 F.3d 817 (7th Cir. 1999). A
case finding tort liability on similar facts, and thus disapproved here, is Giant Food, Inc. v. Ice King, Inc., 536 A.2d
1182 (Md. App. 1988).
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f. Parties indirectly linked by contract.Forbidding tort claims between parties who are indirectly linked by contract would
put pressure on them to specify their rights carefully in advance, thus sparing courts the need to inquire into them later.
But that incentive is most likely to be noticed by sophisticated parties negotiating large projects, and for them the rule
is unlikely to be of great importance. They will negotiate allocations of risk that look similar in the end notwithstanding
the rule of tort law in the background. Meanwhile, less sophisticated parties would stand a good chance of being tripped
up by a broad rule, as when they fail to provide for indemnification in some direction and inadvertently leave a party
who has been wronged with no remedy. If unsophisticated A makes a contract with B, A can reasonably be expected to
understand that the contract settles all rights between the two of them. It is something else, and less intuitive, for A to
grasp that the contract also settles any rights A has against C because C and B have a contract of their own.


Applying the rule of this Section to parties indirectly linked by contract would also create a principle with uncertain
reach. Claims of negligent misrepresentation, for example, often arise when a firm hires an accountant to provide an
audit report; the firm then distributes the report to its investors, who rely on it in various ways. The structure of that
situation resembles the construction case shown in Illustration 8: the accountant and the investors both have contracts
with the firm in the middle, though not with each other. Yet all courts—even those that deny liability on the facts of
Illustration 8—agree that investors often can sue accountants on whose negligent work they rely, despite the indirect
contractual connection between them.


Illustration 8 is the same in substance as Illustration 9 to § 552 of the Second Restatement. It is condensed here, with
an additional party removed for clarity's sake and language added to emphasize the significance for this Section. For
authorities following the Illustration, and supporting tort claims by contractors against architects and other design
professionals with whom they are linked only indirectly by contract, see Bilt–Rite Contractors, Inc. v. The Architectural
Studio, 866 A.2d 270 (Pa. 2005); Eastern Steel v. City of Salem, 549 S.E.2d 266 (W. Va. 2001); Griffin Plumbing &
Heating Co. v. Jordan, Jones & Goulding, Inc., 463 S.E.2d 85 (S.C. 1995); Prichard Bros., Inc. v. Grady Co., 428 N.W.2d
391 (Minn. 1988); Forte Bros., Inc. v. National Amusement, Inc., 525 A.2d 1301 (R.I. 1987); Donnelly Construction Co.
v. Oberg/Hunt/Gilleland, 677 P.2d 1292 (Ariz. 1984); A. R. Moyer, Inc. v. Graham, 285 So. 2d 397 (Fla. 1973); Craig
v. Everett M. Brooks Co., 222 N.E.2d 752 (Mass. 1967). A leading case for the minority view, denying recovery on the
facts of Illustration 8, is Berschauer/Phillips Const. Co. v. Seattle Sch. Dist., 881 P.2d 986 (Wash. 1994). For a survey
of case law both ways, see Annot., 61 A.L.R.6th 445 (2011). For an academic endorsement of tort liability on economic
grounds, see Niblett, Posner, and Schleifer, The Evolution of a Legal Rule (2010).


g. Exceptions.The liabilities of common carriers and other bailees are regulated by Article 7 of the Uniform Commercial
Code as well as other statutes. As the text notes, most claims against such defendants involve lost or damaged property.
The most likely way for a common carrier to cause pure economic loss would be through delays in delivery; but the
Carmack Amendment to the Interstate Commerce Act preempts common-law tort and contract claims that arise from
delays in interstate shipping. See 49 U.S.C. § 14706; Hall v. North American Van Lines, Inc., 476 F.3d 683 (9th Cir.
2007); New Process Steel Corp. v. Union Pacific R. Co., 91 Fed. App'x 895 (5th Cir. 2003); Consolidated Rail Corp. v.
Primary Industries Corp., 868 F. Supp. 566 (S.D.N.Y. 1994).


For recent statements of the principle that a bailor has rights against a bailee in tort as well as contract, see Aimtek, Inc.
v. Norton Co., 870 N.E.2d 1114 (Mass. App. 2007); Barker v. Eckman, 213 S.W.3d 306 (Tex. 2006); Yao v. Chapman,
705 N.W.2d 272 (Wis. App. 2005). For cases suggesting that the economic loss rule precludes tort liability of a bailee
to a bailor for lost or damaged goods when the parties have a contract, see American United Logistics, Inc. v. Catellus
Development Corp., 319 F.3d 921 (7th Cir. 2003); Perfumeria Ultra, S.A. de C.V. v. Miami Customs Service, Inc., 231
F. Supp. 2d 1218 (S.D. Fla. 2002); Standard Fish Co., Ltd. v. 7337 Douglas Enterprises, Inc., 673 So. 2d 503 (Fla. App.
1996). These cases rely on expansive definitions of pure economic loss.
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Restatement (Second) of Contracts § 177 (1981)


Restatement of the Law - Contracts  | March 2018 Update
Restatement (Second) of Contracts
Chapter 7. Misrepresentation, Duress
and Undue Influence
Topic 2. Duress and Undue Influence


§ 177 When Undue Influence Makes a Contract Voidable


Comment:
Reporter's Note
Case Citations - by Jurisdiction


 (1) Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or
who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent
with his welfare.


 (2) If a party's manifestation of assent is induced by undue influence by the other party, the contract is voidable by
the victim.


 (3) If a party's manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable
by the victim unless the other party to the transaction in good faith and without reason to know of the undue influence
either gives value or relies materially on the transaction.


Comment:


a. Required domination or relation. The rule stated in this Section protects a person only if he is under the domination
of another or is justified, by virtue of his relation with another in assuming that the other will not act inconsistently
with his welfare. Relations that often fall within the rule include those of parent and child, husband and wife, clergyman
and parishioner, and physician and patient. In each case it is a question of fact whether the relation is such as to give
undue weight to the other's attempts at persuasion. The required relation may be found in situations other than those
enumerated. However, the mere fact that a party is weak, infirm or aged does not of itself suffice, although it may be a
factor in determining whether the required relation existed.


b. Unfair persuasion. Where the required domination or relation is present, the contract is voidable if it was induced
by any unfair persuasion on the part of the stronger party. The law of undue influence therefore affords protection in
situations where the rules on duress and misrepresentation give no relief. The degree of persuasion that is unfair depends
on a variety of circumstances. The ultimate question is whether the result was produced by means that seriously impaired
the free and competent exercise of judgment. Such factors as the unfairness of the resulting bargain, the unavailability
of independent advice, and the susceptibility of the person persuaded are circumstances to be taken into account in
determining whether there was unfair persuasion, but they are not in themselves controlling. Compare § 173.


 Illustrations:
 1. A, who is not experienced in business, has for years been accustomed to rely in business matters on the


advice of his friend, B, who is experienced in business. B constantly urges A to make a contract to sell to C, B's
confederate, a tract of land at a price that is well below its fair value. A is thereby induced to make the contract.
Even though B's conduct does not amount to misrepresentation, it amounts to undue influence because A is
justified in assuming that B will not act in a manner inconsistent with his welfare, and the contract is voidable.
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 2. A, an elderly and illiterate man, lives with and depends for his support on B, his nephew. B tells A that he
will no longer support him unless A makes a contract to sell B a tract of land. A is thereby induced to make the
proposed contract. Even though B's conduct does not amount to duress, it amounts to undue influence because
A is under the domination of B, and the contract is voidable by A.


c. Undue influence by a third person. If a party's assent has been induced by the undue influence of a third person rather
than that of the other party to the contract, the contract is nevertheless voidable by the victim, unless the other party has
in good faith either given value or changed his position materially in reliance on the transaction. The rule is similar to
that for misrepresentation (see Comment c to § 164) and duress (see Comment b to § 175). Compare Illustration 1.


Reporter's Note


This Section is based on former § 497. See 13 Williston §§ 1625-27B (3d ed.1970).


Comment a. The existence alone of a confidential relationship between parties to a transaction does not raise a
presumption of undue influence. Brecht v. Schramm, 266 N.W.2d 514 (Minn.1978) (agreement transferring house from
79-year-old woman in poor health to niece who had cared for her and had held power of attorney—no undue influence
found despite presence of confidential relationship); Herbolsheimer v. Herbolsheimer, 46 Ill.App.3d 563, 5 Ill.Dec. 134,
361 N.E.2d 134 (1977) (will contest). Compare Dobbins v. Hupp. 562 S.W.2d 736 (Mo.App.1978).


Comment b. Illustration 1 is based on Illustration 1 to former § 497; see also Odorizzi v. Bloomfield School Dist., 246
Cal.App.2d 123, 54 Cal Rptr. 533 (1966); Eldridge v. May, 129 Me. 112, 150 A. 378 (1930); Webber v. Phipps, 95 N.H. 1,
56 A.2d 538 (1948); Dobbins v. Hupp, 562 S.W.2d 736 (Mo.App.1978) (contractual joint wills between elderly brother
and sister; sister very dependant upon brother who dominated their farm partnership; sister's will denied probate as
procured by undue influence). Illustration 2 is based in part on Illustration 3 to former § 497; see also Wilkie v. Sassen, 123
Iowa 421, 99 N.W. 124 (1904); Agner v. Bourn, 281 Minn. 385, 161 N.W.2d 813 (1968); but cf. Brecht v. Schramm, supra.


Case Citations - by Jurisdiction


 C.A.6
 C.A.8
 C.A.D.C.
 D.D.C.
 D.Mass.Bkrtcy.Ct.
 E.D.N.Y.
 S.D.N.Y.
 D.V.I.
 Alaska
 Ark.
 Cal.App.
 D.C.App.
 Iowa
 Iowa App.
 Me.
 Mass.
 Mass.App.
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 N.M.App.
 N.Y.
 N.Y.Sup.Ct.App.Div.
 N.C.
 Or.App.
 Pa.Super.
 Tenn.App.
 Tex.App.
 Va.App.
 Wash.App.
 Wyo.


C.A.6


C.A.6, 1993. Quot. in sup., com. (b) cit. in sup. Corporate taxpayer sought review of a tax court determination of
deficiencies in income tax due. Affirming, this court held, inter alia, that taxpayer was bound by the price terms of an
asset sale agreement for purposes of determining basis for depreciation of the assets, notwithstanding that the price terms
were not negotiated between the parties. North American Rayon Corp. v. C.I.R., 12 F.3d 583, 589, 590.


C.A.8


C.A.8, 1997. Cit. in case cit. in disc., com. (b) cit. in case cit. in disc. An insurer brought an interpleader action for
a determination as to whether the proper payee of the proceeds of a life insurance policy it had issued pursuant to
the Servicemen's Group Life Insurance Act was the insured's child or former husband. Reversing the district court's
grant of summary judgment for the child and remanding, this court held that a decree of dissolution of marriage and a
stipulated settlement in which both parties had agreed that each would maintain a life insurance policy naming the child
as beneficiary were ineffective to change the beneficiary of the policy at issue from the former husband to the child. The
court said that the affidavit of insured's mother, in which she said that her daughter had stated after the divorce that her
former husband had told her that it would be better for the child to leave the beneficiary designation unchanged, was
insufficient to establish undue influence under Iowa law. Prudential Ins. Co. v. Hinkel, 121 F.3d 364, 368, cert. denied
522 U.S. 1048, 118 S.Ct. 693, 139 L.Ed.2d 638 (1998).


C.A.D.C.


C.A.D.C.1994. Com. (a) cit. in sup. Widow sued the attorney who had handled her family's legal affairs for many years
and been considered a family friend, alleging that attorney fraudulently induced her to convey to him substantially all of
her property shortly after her husband's death. This court, reversing in part district court's entry of summary judgment
for attorney and remanding, held, inter alia, that, under District of Columbia law, plaintiff had alleged facts that a
reasonable jury could find to constitute undue influence. The court stated that plaintiff had suggested that her age, her
lack of business experience, her long friendship with and reliance on defendant, and her mental condition all made her
susceptible to defendant's manipulation. Furthermore, plaintiff argued that defendant was acting as her attorney, and
that he accordingly had both additional influence over her, and additional obligations to see to her welfare. Plaintiff also
noted the paltry consideration she received for the enormous benefit she conferred on defendant. Goldman v. Bequai,
19 F.3d 666, 675.


D.D.C.


D.D.C.1985. Subsec. (1) quot. and cit. in sup., com. (a) cit. in sup. A meat supplier sued a restaurant chain after
the restaurant chain terminated a supply agreement between the parties. The court entered judgment in favor of the
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restaurant chain, holding that the restaurant chain had no duty to delve into the financial situation of the meat supplier
before terminating the agreement because of valid doubts. The court also found that there was no undue influence or
duress applied by the restaurant chain in the execution of certain agreements between the parties so as to make the
agreements voidable, that there was no breach of a duty of good faith, and that the lack of reliance by the meat supplier
on any alleged misrepresentations of the restaurant chain precluded a misrepresentation claim. Goldstein v. S & A
Restaurant Corp., 622 F.Supp. 139, 144, 145.


D.Mass.Bkrtcy.Ct.


D.Mass.Bkrtcy.Ct.1987. Subsec. (1) cit. in case cit. in disc. A former church member sued a fundamentalist church in
state court, seeking damages and rescission of over $6 million in contributions on the ground of undue influence. The
church initiated a Chapter 11 proceeding, and the member brought this claim in bankruptcy court. The court allowed
the member's claim, holding that all of her gifts were the product of undue influence exercised by the church through its
founder, who abused his confidential relationship with the dependent and trusting member and with lies and deception
succeeded in alienating her from her spouse, family, and financial and legal advisors. In re The Bible Speaks, 73 B.R.
848, 857.


E.D.N.Y.


E.D.N.Y.1990. Cit. but dist. (Erron. cit. as § 176.) An employer offered an employee the opportunity to participate in
a voluntary retirement plan, and required him to sign an acceptance form including a waiver of all claims against the
employer. The employee's attempt to submit the form with the waiver provision crossed out was rejected, and, after
consulting with his attorney, he signed and returned the form with the provision intact. The employee then sued the
employer for discrimination. This court granted summary judgment for the employer, holding that since the employee
presented insufficient evidence that the employer had subjected him to wrongful compulsion or duress, the waiver was
valid. The court applied principles of contract law to determine the validity of the waiver, noting that the employee
made no allegations of physical compulsion or overt threats, and concluding that the doctrine of undue influence did
not apply because the employee did not allege that the employer had tried to persuade him to sign the release, nor was
this a relationship in which the employee would have been justified in assuming that the employer would not act in a
manner inconsistent with his welfare, since the employee believed he was being discriminated against. Joseph v. Chase
Manhattan Bank, N.A., 751 F.Supp. 31, 34.


E.D.N.Y.1978. Cit. in disc. (Cit. section 319 of the Tentative Drafts, which is now section 177 of the Official
Draft.) Plaintiff teachers, supervisors, and administrators brought an action seeking a declaratory judgment voiding
a memorandum of understanding entered into by a city board of education and the Office of Civil Rights of the
United States Department of Health, Education, and Welfare (HEW) pursuant to Title VI of the Civil Rights Act
requiring assignment of teachers on the basis of race. Plaintiffs also sought injunctive relief and summary judgment. The
district court stated that where the city board of education was under enormous pressure to accept the memorandum
of understanding due to severe fiscal pressures facing the city, threatened fund cutoffs by the federal government, an
enormous amount of federal aid at stake, and the city's inability to survive the threat of fund withholding while it litigated
the merits of government's charge of racial discrimination in assignment of the teachers, the board's compliance with
Title VI of Civil Rights Act by execution of the memorandum was nonvoluntary for the purpose of determining whether
there was a violation of procedural requirements of Title VI because consent granted under the threat of severe reprisals,
if agreement is withheld, is involuntary. Therefore, the court set aside the memorandum of understanding and held that:
(1) where the memorandum conditioned further federal funding on achievement of results that would require sweeping
changes in the city school system affecting the lives of many residents, Title VI procedurally required substantial public
participation in the decision making process, and (2) HEW's failure to comply with procedural requirements of Title VI
required a remand of the matter. Caulfield v. Board of Educ. of City of New York, 449 F.Supp. 1203, 1221, reversed
583 F.2d 605 (C.A.2d 1978).
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S.D.N.Y.


S.D.N.Y.1998. Cit. in case cit. in disc. Equal Employment Opportunity Commission (EEOC) successfully brought
age discrimination action against employer, challenging employer's mandatory pre-65 retirement policy for employee-
directors. Before the judgment was affirmed, employer and directors executed waivers purporting to release employer
from liability under the Age Discrimination in Employment Act, in exchange for $1,000. Based on those waivers,
employer moved for partial summary judgment on the issue of damages. Denying the motion, the court held that, where
each director allegedly sustained multimillion dollar losses, material factual issues existed as to the adequacy of the
consideration for the waivers; that there was evidence that the waivers were not executed knowingly and voluntarily but,
instead, resulted from undue influence on the part of defendant's board; and that the waivers were ineffective because
EEOC was not a party to their creation. U.S.E.E.O.C. v. Johnson & Higgins, 5 F.Supp.2d 181, 187.


S.D.N.Y.1988. Cit. in disc. Several banking institutions sought to recover from a foreign state over $40 million they
paid out as guarantors after the foreign state defaulted on its repayment of loans for the construction of a power plant.
This court entered judgment for the plaintiffs, holding that the defendant had contractually waived its right of sovereign
immunity; that British law, as specified in the choice-of-laws clause in the parties' recourse agreement, was applicable
where there was no evidence that the clause was consented to as a result of fraud or misrepresentation; that under
British law the plaintiffs were entitled to recover because defendant failed to prove any mistake or reliance on an alleged
misrepresentation that would invalidate the recourse agreement; and that, since there was no evidence of an agency
relationship between the plaintiffs and the project's contractor, any misrepresentation made by the contractor was not
attributable to the plaintiffs. Morgan Guar. Trust Co. of N.Y. v. Rep. of Palau, 693 F.Supp. 1479, 1497.


D.V.I.


D.V.I.1991. Subsec. (1) and com. (b) quot. in sup. A dissatisfied homebuyer sought to rescind the sale of the home after
discovering an easement on the property. She sued the seller, the seller's broker, and the attorney who represented her
at closing through a power of attorney, which she claimed was executed under duress and the use of undue influence
after the attorney told her, when she informed him that she could not be present at closing, that the closing date could
not be changed. The plaintiff sought rescission of the sale and damages on the theory, inter alia, that, because the power
of attorney was signed under duress imposed to secure consent to the deed, the duress in the making of the power of
attorney was also duress in the making of the deed. Finding for the defendants, the court held that, although the plaintiff
may have executed the power of attorney reluctantly, she presented no evidence to conclude that she did not freely and
competently choose to do so. The court found as a matter of law that the attorney had both actual and apparent authority
to act on the plaintiff's behalf regarding the sale. Lempert v. Singer, 766 F.Supp. 1356, 1362.


Alaska


Alaska, 2010. Cit. in ftn. After sellers of shares in corporation purportedly rescinded a buyout agreement with original
buyers who failed to perform and sold the reclaimed shares to buyer, buyer and one seller sued original buyers, seeking
an order establishing buyer's ownership of the shares. The trial court granted summary judgment for defendants on the
issue of whether equitable rescission could be an appropriate remedy in the case under any theory. This court reversed
as to buyer's equitable rescission claim based on breach of fiduciary duty and remanded, holding that questions of fact
remained on buyer's allegations that defendants never had any intent to fulfill the agreement and that their sole aim was
to obtain the outstanding shares to control corporation as they saw fit without providing any remuneration to sellers. The
court noted that shareholders in a closely held corporation were fiduciaries to one another and that, where a fiduciary
induced a contract by unfair persuasion, he or she breached that fiduciary duty, and under some circumstances, the
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contract was voidable by the victim of the breach. Commercial Recycling Center, Ltd. v. Hobbs Industries, Inc., 228
P.3d 93, 101.


Ark.


Ark.1995. Cit. in headnote and disc. After giving a joint and several general power of attorney to her sister and her
nephew, a woman opened a joint bank account in her and her sister's names and gave bills of sale to nephew for a car and
a mobile home. When the sister withdrew all of the money from the account due to her belief that the woman would waste
the money, the woman sued sister and nephew for conversion of the bank account, car, and mobile home. Trial court
ruled for defendants. This court affirmed in part and reversed in part, holding, inter alia, that there was no proof that
nephew took unfair advantage of plaintiff because of the fiduciary relationship, that he took advantage of her because
of trust, or that he deceived plaintiff in any manner. There was substantial evidence that the conveyances were entirely
of plaintiff's volition, and there was substantial proof that nephew did not practice any deception. Dent v. Wright, 322
Ark. 256, 909 S.W.2d 302, 305.


Cal.App.


Cal.App.2007. Quot. in disc. Putative purchaser of real property sued the four owners of the property for specific
performance of a counteroffer that had been submitted by one of the owners, which owner alleged was provided upon
instruction by broker. Owners brought cross-claims against purchaser and broker. The trial court entered judgment for
purchaser and broker. Affirming in part, this court held, inter alia, that, because broker “misadvised” owner to counter
purchaser's counteroffer after receiving the signed and binding counteroffer from purchaser, by which point owner had
already signed and delivered to purchaser the offer that purchaser subsequently accepted, it was logically impossible
to attribute owner's conduct in signing the counteroffer to broker's subsequent “misadvice.” Elias Real Estate, LLC v.
Tseng, 156 Cal.App.4th 425, 434, 67 Cal.Rptr.3d 360, 366.


Cal.App.2003. Subsec. (2) quot. in disc. Partners in an alleged real-estate venture, including an attorney, sued attorney's
former client and others, alleging breach of oral joint-venture agreement, constructive trust, and other claims. Trial
court entered judgment for defendants, finding alleged joint venture void due to attorney's improper entry in business
transaction with a client. This court affirmed in part, holding, inter alia, that alleged joint-venture agreement was
voidable, because attorney's conduct violated California Rules of Professional Conduct and amounted to undue influence
under Probate Code. Once client acted to void the agreement, trial court properly refused to enforce agreement or to
grant any other requested relief arising from voided agreement. BGJ Associates, LLC v. Wilson, 113 Cal.App.4th 1217,
1229, 7 Cal.Rptr.3d 140, 149.


Cal.App.1993. Cit. in sup. Plaintiffs sued licensed brokerage houses and securities broker for conspiring to defraud
plaintiffs. Plaintiff husband with ninth-grade education sold his cement business for $5 million and relied on broker
to invest and manage the funds, which were reduced by well over $2.5 million while defendants earned $1 million in
commissions. Defendants moved to compel arbitration based on arbitration clauses in contracts that husband had signed;
plaintiffs filed affidavits in opposition. The trial court denied defendants' motion. This court affirmed, holding that,
although broker was a nonlawyer, plaintiffs alleged that broker obtained control over their funds by trust and confidence
they reposed in him as a friend and purported expert in investments. Because broker's representation to husband that
documents signed were a formality and did not affect plaintiffs' rights was in direct conflict with the existence of an
arbitration clause, the court held that it had no power to order arbitration. Lynch v. Cruttenden & Co., 18 Cal.App.4th
802, 22 Cal.Rptr.2d 636, 639, cert. denied _ U.S. _, 115 S.Ct. 52, 130 L.Ed.2d 12 (1994).


Cal.App.1989. Cit. in ftn. An ex-husband appealed from an order granting his ex-wife's motion to set aside on the grounds
of duress and extrinsic fraud or mistake the property and support provisions of the interlocutory and final judgments
of divorce. Affirming the order, this court held that the evidence graphically portrayed an emotionally distraught wife
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who was unable to deal with her spouse on an arm's-length basis to obtain an equal share of the community property
and who was so intimidated by him that she was unable to take advantage of legal advice. The court stated that the
proof that the husband intentionally used coercion to induce the wife's consent to an unconscionable contract and a
default judgment dissolving the marriage overcame the strong policy favoring the finality of judgments. In re Marriage
of Baltins, 212 Cal.App.3d 66, 260 Cal.Rptr. 403, 414.


D.C.App.


D.C.App.1988. Cit. in case quot. in disc. A husband and wife holding themselves out as money lenders solicited
homeowners who were facing imminent foreclosure; instead of receiving loans, however, the homeowners signed papers
ostensibly conveying their properties with a lease back and a repurchase option. The trial court convicted the couple of
loan sharking. Affirming, this court held, inter alia, that the evidence supported the conviction. The court rejected the
defendants' argument that they were not lending money and were therefore not subject to the proscriptions of the Loan
Sharking Act, holding that the question whether usury and loan sharking laws apply to a particular transaction depends
on the substance of that transaction and not on its form. The court stated that society would not condone one person's
taking unfair advantage of another's weaker position. Browner v. District of Columbia, 549 A.2d 1107, 1115.


Iowa


Iowa, 1978. Cit. in sup. (Cit. section 319 of the Tentative Drafts, which is now section 177 of the Official Draft.) Husband
brought dissolution of marriage proceeding. The court urged the parties to attempt to settle the economic matters of
the dissolution. They settled and court entered a decree in the form submitted and approved by counsel for the parties.
Wife then motioned to vacate the judgment and for a new trial alleging that her consent to the purported settlement was
procured by undue duress upon her as a proximate result of the trial court's conduct. The question before the court was
whether the announcements and conduct of the trial judge were sufficient to actually induce assent on the part of the wife
and thereby rendering it inequitable to permit enforcement of the distribution as provided in the decree. The court noted
the test to be subjective and quoted from the Restatement, Second, Contracts § 317, comment (c), that “threats that
would suffice to induce assent by one person may not suffice to induce assent by another. All attendant circumstances
must be considered.” The court found therefore, that announcements and conduct of the trial judge relative to what he
considered to be a just distribution of the assets of the parties actually induced the wife's manifestation of assent to the
purported settlement, and, in that connection, the court recognized that duress may be exercised by one who is not a
party to the contract as well as by one who is. The court remanded holding, inter alia, that the trial judge's action in
announcing its views as to what would be a just and equitable distribution of the parties' assets rendered the purported
settlement agreement voidable by the wife, where the wife was thereby induced to assent to it and the wife was faced
with the unreasonable alternative of following trial judge's suggestion and settling the matter in accordance therewith,
or proceeding to trial before a tribunal which had apparently prejudged the issue. In re Marriage of Hitchcock, 265
N.W.2d 599, 606.


Iowa App.


Iowa App.1995. Cit. in headnotes and in sup., com. (b) cit. in sup. A child from decedent's prior marriage brought suit
seeking imposition of a constructive trust upon property decedent's wife allegedly obtained by undue influence. Trial
court refused to establish a constructive trust over the father's inter vivos transfers. This court reversed and remanded,
holding that there was clear and convincing evidence that the wife acted unconscionably by exercising undue influence
over decedent in order to gain title to his property. Decedent had suffered a crippling heart attack, the damage to his
heart might have affected the flow of blood to his brain, and the wife positioned herself as a dominant influence over
decedent during the last months of his life. Matter of Estate of Welch, 534 N.W.2d 109, 110, 112.
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Iowa App.1986. Com. (c) cit. in disc. While her husband was in the hospital, the wife was induced by a bank officer
who was a long-time family friend and business advisor to sign a note and mortgage on their unencumbered homestead
as surety for her husband's defaulted business debts, without any explanation that the mortgage would destroy the
judgment-proof security she had in the homestead. The trial court found for the bank in its foreclosure action against the
debtors. This court reversed, holding that the bank had been in a confidential relationship with the debtors and therefore
its exercise of undue influence over the wife rendered the mortgage invalid. The court reasoned that the bank had a duty
to exercise utmost good faith for the wife's benefit and had failed to demonstrate by clear and convincing evidence that
it had fulfilled that duty. Peoples Bank & Trust Co. v. Lala, 392 N.W.2d 179, 185.


Iowa App.1982. Com. (c) cit. in sup. The purchasers of two parcels of farm land brought an action for specific
performance when the vendor refused to go through with the sales. The vendor then brought an action to rescind the
contracts, and the actions were consolidated. The lower court set aside the sales on the grounds of undue influence
and required the vendor to return the purchasers' down payment. All parties appealed. This court affirmed. Where the
evidence showed that the vendor was borderline mentally retarded, that he was employed by one of the purchasers as a
farm laborer, and that his employer drank with him, dominated him, and made grossly unfair business deals with him,
this was sufficient to establish that the sales were the product of undue influence. Further, because the other purchasers
had reason to know of the employer's undue influence on the vendor, their contract with him was rendered voidable
as well. The court sustained the award of punitive damages against the employer, finding his conduct analogous to a
“breach of trust.” Finally, the court held that the doctrine of “unclean hands” did not require the purchasers to forfeit
their down payment. Because the vendor sought rescission of the contracts, he had to stand ready to restore the status
quo. Kennedy v. Thomsen, 320 N.W.2d 657, 659.


Me.


Me.1995. Quot. in case quot. but dist. Surviving relatives of grantor who expected her to bequeath them her shorefront
home sued grantees for tortious interference with an expected legacy. Four years before her death, grantor transferred
her home to herself and grantees, expressing frustration and displeasure with her family. The trial court granted grantees'
motion for summary judgment and this court affirmed, holding that they had met their burden of showing they had not
exerted any sort of undue influence over grantor. Specifically, the court noted that the evidence indicated that grantees
cared for grantor and always treated her fairly, did not abuse her trust with regard to her finances, did not keep her from
her family, and did not make any suggestions as to the disposition of the property at issue. DesMarais v. Desjardins,
664 A.2d 840, 843.


Me.1995. Cit. in headnotes, quot. in sup., com. (b) quot. in sup. The special administrator of a deceased grantor's estate
brought suit for common-law rescission, undue influence, and interference with an expectancy in connection with a
deed conveying the family farm to one of grantor's children and his wife. Trial court entered judgment on jury verdict
for plaintiff. This court affirmed, holding, inter alia, that trial court properly instructed the jury as to undue influence.
In essence the instruction said that a person must intend to persuade, but does not necessarily have to know that this
persuasion will seriously impair the other person's free and competent exercise of judgment. Rich v. Fuller, 666 A.2d
71, 72, 76.


Me.1991. Quot. in case quot. in sup., com. (a) cit. and quot. in sup., com. (b) cit. in sup. A stepmother sued her stepson
and his wife seeking to declare a deed executed to them null and void, alleging that the deed had been executed as a result
of the stepson's undue influence. The trial court entered judgment on a jury verdict for the stepmother. Affirming, this
court held that the evidence was sufficient to support the jury's finding that the plaintiff's sale of land to the defendants
was procured by undue influence, when the stepson visited the plaintiff frequently over a period of several weeks and
pestered the plaintiff to sell the land. The court stated that the jury could have found that the sale price and terms of
the promissory note were unfair, and that the plaintiff's long-term relationship with her stepson as well as her advanced
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age and vulnerability would have made her susceptible to the defendants' domination. Dolloff v. Dolloff, 593 A.2d 1044,
1046.


Me.1989. Quot. in sup. and adopted, subsec. (3) cit. in ftn., com. (b) quot. in sup. A seller with a history of psychiatric
illness sued the buyers of her home to set aside the conveyance. The buyers responded with a forcible entry and detainer
action against the seller. The trial court set aside the conveyance on the ground of undue influence and remanded the
forcible entry and detainer action for entry of judgment in favor of the seller. Affirming, this court held that factors,
including the unfairness of the sales price, the absence of counsel for the seller, and the seller's susceptibility, heightened by
her mental incapacity, combined to unduly influence the seller. The court added that the seller was justified in assuming
that her neighbors, who acted as undisclosed agents for the buyers, would not act in a manner that was inconsistent with
her welfare, and pointed out that undue influence could be attributable to the buyers under the law of agency. Russo
v. Miller, 559 A.2d 354, 358.


Mass.


Mass.1981. Subsec. (1) cit. in sup. and fol. and cit. and quot. in ftn.; com. (a) cit. in disc. (Cit. section 319 of the Tentative
Drafts, which is now section 177 of the Official Draft.) After a 99-year-old aunt executed a deed conveying certain
property to her nephew and his wife, the aunt commenced an action seeking a determination that the deed was null and
void and a judgment directing reconveyance of the property. The trial court entered judgment that the deed was procured
by undue influence and declared the deed to be void, and the nephew appealed. The appellate court concluded that the
trial court's subsidiary findings did not warrant the ultimate finding that the deed to the property had been procured by
undue influence and reversed the trial court's judgment. The aunt's application for further appellate review was granted.
The court found that since the aunt initiated the conveyance and selected the price, there existed no fiduciary relationship
or relationship of trust and confidence between the parties. The court also noted that the aunt was not dependent on
the nephew or his wife in personal or business affairs, and the fact that the aunt had respect for the nephew's judgment
or trust in his character was not enough to constitute a confidential relationship. Accordingly, the court affirmed the
appellate court's judgment and held that the aunt failed to establish that the deed was procured by undue influence.
Bruno v. Bruno, 384 Mass. 31, 422 N.E.2d 1369, 1371-1373.


Mass.App.


Mass.App.1991. Subsecs. (1) and (2) and coms. (a) and (b) cit. in ftn. A judge entered a temporary support order in
divorce proceedings initiated by the husband, refusing to enforce a separation agreement signed by the parties a year
earlier upon their reconciliation but here challenged by the wife. After trial on that issue, the judge concluded that the
separation agreement was null and void. This court affirmed and noted that the conclusion that the agreement was the
product of duress and coercion was supported by the specific findings that when the husband, a lawyer, left the marital
residence before the reconciliation and signing of the agreement, he knowingly refused to provide the wife with enough
money to maintain the household, and as a result the wife held numerous jobs, one at night, while also caring for their
baby and the two children from her previous marriage; that the wife was extremely tired, depressed, and under great
physical strain during this period; and that the husband knew that the wife was in a weakened position and that he would
not stay with her for the three-year period for which the agreement provided for incorporation into any divorce judgment
initiated. Rubin v. Rubin, 29 Mass.App.Ct. 689, 564 N.E.2d 602, 606.


N.M.App.


N.M.App.1995. Cit. in disc., com. (b) cit. in disc. Distant blood relatives of mentally and physically disabled decedent
sought declaration that his will, disposing of a $1 million estate, was void as the product of undue influence. The trial
court set the will aside following a jury determination that decedent had been unduly influenced by beneficiaries, three
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very distant relatives related tangentially to decedent through marriage. Affirming, this court held that the evidence
supported the jury's finding and rejected beneficiaries' argument that the lower court erred in not instructing the jury
on the requirement of a confidential relationship. The court was unconvinced that such a relationship was necessary for
establishing undue influence but explained that, even if it were, the disputed instruction was formulated and presented in
such a way that a finding of undue influence could only follow a finding of a confidential relationship. Matter of Estate
of Strozzi, 120 N.M. 541, 903 P.2d 852, 854.


N.Y.


N.Y.1981. Cit. in conc. op. The plaintiffs, assignees of a mortgage, sought to foreclose on the mortgage. The mortgagor
moved to amend its answer to assert the affirmative defense of criminal usury, while the plaintiffs cross moved for
summary judgment. The lower court granted the plaintiffs' motion and the defendant appealed. The appellate court
reversed the lower court, declared the mortgage void, and dismissed the entire complaint. The plaintiffs appealed. This
court reversed the appellate court and remanded the case for further proceedings. The court held that an estoppel
certificate may waive the defense of usury, whether civil or criminal, but duress may invalidate the certificate. The court
also held that whether the commission paid to the agent of the mortgagor was a cover for usury raised issues of fact. The
court would permit the assignee of a usurious contract to recover the amount actually advanced to the mortgagor plus
legal interest. While the remainder could be recovered from the lender. The concurring justice agreed that there were
still issues of fact to be settled, but would have held that criminal usury was not a waivable defense. The justice would
also require the assignee to recover only from the lender. Hammelburger v. Foursome Inn Corp., 54 N.Y.2d 580, 446
N.Y.S.2d 917, 926, 431 N.E.2d 278, 286-287.


N.Y.Sup.Ct.App.Div.


N.Y.Sup.Ct.App.Div.1983. Cit. in disc. The plaintiff brought an action against her husband, seeking rescission of an
antenuptial agreement. The trial court denied the defendant's cross motion for summary judgment dismissing the
complaint on the ground of the statute of limitations. This court reversed in part, stating that if a party's manifestation
of assent to a contract was induced by duress or undue influence, the contract was voidable by that party and the right to
rescind accrued upon the execution of the contract. The court concluded that the instant suit was barred by the six-year
statute of limitations relative to equity actions, since the asserted coercion ceased upon the execution of the agreement.
However, a question of fact remained as to whether the antenuptial agreement was properly acknowledged; if it was not,
the agreement was void and the statute of limitations was no bar to such a claim. The matter was therefore remitted for
a hearing on that issue, Pacchiana v. Pacchiana, 94 A.D.2d 721, 462 N.Y.S.2d 256, 257.


N.C.


N.C.1984. Subsec. (1) cit. in sup. Defendant, a close family friend of plaintiffs, convinced plaintiffs to execute a deed to
the family farm. Plaintiffs then sued to set aside the deed, alleging that defendant stood in a confidential relationship
and exerted undue influence upon them in obtaining the deed. The trial court granted summary judgment to two of the
plaintiffs on the ground that they were infants when they signed the deed, but entered judgment against the remaining
plaintiffs, holding that there was no confidential relationship. The appellate court affirmed, but the state supreme
court reversed and remanded. The court held that a confidential relationship existed and that defendant exerted unfair
persuasion over plaintiffs where defendant, a trusted family friend who had lived for some time with plaintiffs, offered
to help them with their problems and misrepresented the nature of the paper they signed; thus redress should be given
to the injured parties. Curl By and Through Curl v. Key, 311 N.C. 259, 316 S.E.2d 272, 276.


Or.App.
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Or.App.2015. Subsec. (1) quot. in case quot. in sup. Successor trustee of a trust filed claims for negligence and financial
abuse in violation of a state statute against real-estate agent who had been hired by beneficiary, in beneficiary's capacity
as former trustee of the trust, to facilitate the trust's purchase of certain real-estate interests. The trial court granted
summary judgment for defendant. Affirming, this court held that there was no evidence from which a rational finder of
fact could conclude that defendant wrongfully took or appropriated money or property from beneficiary or the trust.
While there were disputed issues of fact as to beneficiary's susceptibility to undue influence, and there was evidence that
defendant was in a position to unduly influence beneficiary, there was no evidence that defendant actually subjected
beneficiary to undue influence or any other wrongful conduct under Restatement Second of Contracts § 177. Gibson v.
Bankofier, 275 Or.App. 257, 271-272, 365 P.3d 568, 579.


Or.App.2000. Subsec. (1) quot. in disc., subsec. (2) and com. (a) cit. in disc. Mother sued daughter seeking to cancel two
deeds by which mother conveyed interests in a parcel of real property. Trial court entered judgment for daughter. This
court affirmed in part and reversed in part, holding, inter alia, that mother's first transfer of a one-third property interest
to daughter in exchange for daughter's promise to care for mother's husband was not procured by undue influence.
However, the court set aside a second transfer of mother's remaining two-third interest in the property as the product
of undue influence. The court stated that mother and daughter shared a confidential relationship, as evidenced by their
decision to share a joint bank account and the fact that mother directed daughter to search for and buy a house for her.
Smith v. Ellison, 171 Or.App. 289, 15 P.3d 67, 70.


Pa.Super.


Pa.Super.1995. Com. (c) cit. in headnote and cit. and quot. in ftn. The assignee of a mortgage brought mortgage
foreclosure actions against individual mortgagors, and brought separate actions on a promissory note securing the
mortgage seeking an in personam judgment against the mortgagors. Trial court granted the assignee summary judgment.
This court affirmed, holding, inter alia, that the affirmative defenses of duress, fraud, and unjust enrichment asserted
by one of the mortgagors were inapplicable in this case, because the allegations of wrongdoing were directed at another
mortgagor and not at the assignee. Furthermore, even if other mortgagor induced mortgagor's assent, it was clear that
assignee's predecessor either gave value or materially changed its position in reliance on the transaction as it extended
the loan. First Wisconsin Trust Co. v. Strausser, 439 Pa.Super. 192, 653 A.2d 688, 693.


Tenn.App.


Tenn.App.2002. Cit. in disc., com. (c) cit. in case quot. in disc. Heirs of testator contested will on the ground that it
was a product of undue influence. The trial court entered judgment on a jury verdict for heirs. Affirming, this court
held, inter alia, that the trial court correctly instructed the jury on undue influence; the fact that primary beneficiary's
husband, rather than primary beneficiary herself, held power of attorney granted by testator did not rebut presumption
of undue influence, since it was immaterial whether undue influence was exercised directly or indirectly by donee/primary
beneficiary. Estate of Glasgow v. Whittum, 106 S.W.3d 25, 31.


Tex.App.


Tex.App.2005.Cit. and quot. in ftn. Leaseholders who, pursuant to lease, held first option to purchase property sued
landlord and other leaseholders, seeking, in part, tortious-interference damages for interference with exercise of option.
The trial court entered declaratory judgment for plaintiffs, holding that lease of other leaseholders was unenforceable.
Affirming in part, this court held, inter alia, that evidence supported finding of both procedural and substantive
unconscionability in procurement of other leaseholders' lease, and, therefore, the trial court did not abuse its discretion
in finding this lease unenforceable; although a finding of unconscionability would not make the lease void, if findings of
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undue influence were addressed, it could be found to be voidable. Ski River Development, Inc. v. McCalla, 167 S.W.3d
121, 139.


Va.App.


Va.App.2006. Cit. in disc. Wife sought divorce and equitable distribution from husband. The trial court granted the
divorce, but enforced the parties' prenuptial agreement and denied distribution. Affirming, this court held, inter alia,
that the agreement was valid and enforceable because it was in writing and signed by both parties, there was no evidence
of fraud, mutual mistake, duress, misrepresentation, fraudulent inducement, undue influence, or unconscionability in its
execution, and it did not unreasonably encourage divorce or separation in violation of public policy. Black v. Powers,
48 Va.App. 113, 137, 628 S.E.2d 546, 558.


Wash.App.


Wash.App.2013. Cit. in sup., com. (b) quot. in case quot. in sup. Estate of decedent brought a claim of undue influence
against bank teller who had been named as the payable-on-death beneficiary of decedent's account at another bank. The
trial court granted summary judgment for teller. Affirming, this court held, among other things, that the estate failed
to establish a presumption of undue influence, because no rational trier of fact could find clear, cogent, and convincing
evidence establishing that there was either a confidential relationship or a fiduciary relationship between decedent and
teller, that teller participated in the transaction, or that teller received a disproportionate amount of decedent's estate.
The court noted that it applied the rules for undue influence articulated in Restatement Second of Contracts § 177 in will
and gifts situations. Kitsap Bank v. Denley, 312 P.3d 711, 717, 719.


Wash.App.2012. Cit. and quot. in sup., cit. in ftn., com. (b) cit. and quot. in sup. and cit. in case cit. in sup. Daughters filed
a petition under the Trust and Estate Dispute Resolution Act against estates of mother and father, seeking rescission
of agreements in which mother had gifted sons certain stock and leased them certain farm land. The trial court granted
summary judgment for estates, finding that there was no undue influence and that the agreements were valid. Affirming,
this court held that the evidence did not establish undue influence, in part because the transactions at issue, viewed in
their entirety, did not show an unbalanced deal. The court noted that, while an unfair or disparate transaction was not
a required element of a claim of undue influence, it was one factor considered by courts in determining whether there
was undue influence, and it was the primary reason that claims of undue influence were litigated; without an "unfair"
transaction, there was seldom any reason to seek recovery of an asset or any basis for a damage award. In re Estate of
Jones, 287 P.3d 610, 615-617.


Wash.App.1986. Quot. in sup., com. (a) quot. and cit. in sup., com. (b) quot. in case cit. in sup. and quot. in case cit. in
diss. op. A chiropractor sued to recover payments allegedly owed by a patient who had signed an agreement that she
would pay all expenses her insurer did not pay. The trial court granted summary judgment to the chiropractor, and the
patient appealed. Reversing and remanding, this court held that there was a material question of fact as to whether the
chiropractor had used undue influence to force the patient to sign the agreement. The dissent argued that, as a matter
of law, the affidavit filed by the patient did not raise a material issue of fact on the question of undue influence, because
the chiropractor had used only persuasion and not undue influence. Gerimonte v. Case, 712 P.2d 876, 878-880.


Wash.App.1982. Com. (b) quot. in sup. A single mother moved to revoke the relinquishment of her child to a church-
related adoption agency after a relinquishment hearing and moved to restrain the agency from placing the child pending
final determination of her motion. The lower court granted her motion to revoke after finding that the relinquishment
of her child was obtained through fraud. The adoption agency appealed and this court affirmed. The court pointed out
that the mother and lived within the adoption agency's suggestive and overbearing environment for eight weeks prior to
the birth of the child, and that she had threatened to return to her home but was persuaded by the agency to remain and
receive additional counseling. The court also stated that during this period she did not receive advice from an attorney
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advising her of her right to retain her child and return home. The court stated that the essence of undue influence was
unfair persuasion, and asked whether the result was produced by means that seriously impaired the free and competent
exercise of judgment. The court weighed such factors as the unfairness of the resulting bargain, the unavailability of
independent advice, and the susceptibility of the person persuaded, concluding that the mother was unduly influenced
by the agency. In the Interest of Perry, 31 Wash.App. 268, 641 P.2d 178, 181.


Wyo.


Wyo.2010. Cit. in treatise quot. in sup. Personal representative of decedent's estate sued decedent's guardian, seeking to
recover, in favor of decedent's estate and the heirs named in decedent's will, decedent's assets that were in defendant's
possession at the time of decedent's death. After a bench trial, the trial court found in favor of plaintiff. Affirming,
this court held that the district court did not clearly err in concluding that decedent was in a condition that permitted
subversion and that a confidential relationship existed between decedent and defendant, citing the trial court's findings
that defendant had the opportunity to control decedent, because decedent lived with and was dependent on defendant
and defendant was aware of decedent's steadily deteriorating physical and mental abilities. Comeau v. Nash, 2010 WY
71, 233 P.3d 572, 577.


Wyo.1992. Cit. in ftn. Mother sued her husband and two sons, seeking a reconveyance of real property from the
children to herself and her husband on the ground that her husband exercised undue influence within the context of a
confidential relationship in convincing her to transfer ownership of the property to their sons as a gift. Affirming the trial
court's granting of summary judgment for defendants, this court held that, whether or not there was some confidential
relationship by virtue of the family status between plaintiff and her sons, since plaintiff attributed the exercise of undue
influence entirely to her husband and provided no evidence that her sons were in any way involved in her decision to sign
the deed or that they acted unfairly or in bad faith to procure the property, plaintiff's sons were not required to show
that the transaction was fair and conducted in good faith in order to avoid reconveyance of the property on the ground
of undue influence. Walsh v. Walsh, 841 P.2d 831, 834-835.


Restatement of the Law - Contracts © 1932-2018 American Law Institute. Reproduced with permission. Other editorial enhancements ©


Thomson Reuters.


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government
Works.
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574 B.R. 748
United States Bankruptcy Court,


D. Utah.


IN RE: C.W. MINING COMPANY,
dba Co-Op Mining Company, Debtor.


Rhino Energy LLC and Castle
Valley Mining LLC, Plaintiffs,


v.
C.O.P. Coal Development Company


and ANR Company, Inc., Defendants.


Bankruptcy Number: 08–20105
|


Adversary Number: 11–2250
|


Signed 09/13/2017
|


Filed 09/14/2017


Synopsis
Background: After company acquired mine assets from
Chapter 7 trustee through sale order issued by bankruptcy
court and assumed debtor's operating agreements with
owners of land on which coal mine was located, and
owners sent notices of default to company seeking
termination of the operating agreements on the basis that
company was operating in violation of the agreements
by using a mining technique different than the one
used by its predecessor, company brought adversary
proceeding seeking declaration that no default had
occurred. Owners asserted counterclaims for breach of
contract, as well as tort claims for conversion and
intentional interference with economic relations. The
United States District Court for the District of Utah
denied owners' motion for withdrawal of the reference.
Subsequently, the bankruptcy court ruled that it did
not have jurisdiction over the default dispute, denied
company's motion for partial summary judgment, and
dismissed the relevant claims. Company appealed. The
District Court, Tena Campbell, J., 534 B.R. 800, reversed
and remanded.


Holdings: The Bankruptcy Court, R. Kimball Mosier, J.,
held that:


[1] doctrine of collateral estoppel precluded land owners
from asserting breach of contract claims based on based
on company's coal mining methods, and


[2] economic loss rule barred land owners' tort claims.


Ordered accordingly.


Attorneys and Law Firms
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Provo, UT, Russell S. Walker, David R. Williams,
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for Trustee.
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of United States Trustee, Salt Lake City, UT, for U.S.
Trustee.


Opinion


*751  MEMORANDUM DECISION


R. KIMBALL MOSIER, U.S. Bankruptcy Judge


Rhino Energy LLC and Castle Valley Mining LLC
(collectively “Rhino”) have moved for summary judgment
on Count VI of their Second Amended Complaint
(Count VI) and on the twenty-two counterclaims
(Amended Counterclaims) filed by Defendants C.O.P.
Coal Development Company (COP) and ANR Company,
Inc. (ANR). Rhino is asking for a judgment declaring
that COP and ANR are estopped from asserting breach
of contract claims based on Rhino's coal mining methods
and plan, which have been approved by the United States
Department of Interior, Bureau of Land Management
(BLM).


I. JURISDICTION


The issues in this case center on the assumption and
assignment of C.W. Mining Company's (Debtor) rights
and interests under certain real property leases (Coal
Operating Agreements) with COP and ANR. The Coal
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Operating Agreements granted the Debtor the exclusive
right to operate and mine certain federal and private coal
reserves known as the Bear Canyon Mine. The Debtor's
rights and interests were assigned to Rhino pursuant
to this Court's Order Authorizing Sale of Mine Assets
Free and Clear of All Liens, Claims, Encumbrances,
and Interests and Authorizing the Assumption and
Assignment of Executory Contracts Under 11 U.S.C. §§
363 and 365 (Final Sale and Assignment Order). The
Court originally exercised jurisdiction over the assignment
of the Coal Operating Agreements under 28 U.S.C. §§
157 and 1334 and 11 U.S.C. §§ 105, 365, and 541. In
the Final Sale and Assignment Order, this Court retained
jurisdiction to decide any disputes regarding the Final Sale
and Assignment Order, including all issues and disputes
arising in connection with the relief authorized therein.


This Court previously dismissed Counts III through VI
of Rhino's complaint, finding that it lacked jurisdiction to
adjudicate Rhino's alleged defaults that occurred after the
Coal Operating Agreements had been assigned to Rhino.
This Court's reasoning is set forth in its memorandum
decision dated September 30, 2013, but essentially this
Court took a narrow view of its jurisdiction over post-
assignment lease disputes and was of the opinion that
those disputes should be determined by non-bankruptcy
courts.


Rhino appealed this Court's ruling that it lacked
jurisdiction to adjudicate Counts III through VI to the
District Court for the District of Utah. In its decision
dated July 10, 2015 (Remand Order), the District Court
disagreed with this Court's narrow view of its jurisdiction
and concluded that this Court retained jurisdiction to
adjudicate Counts III through VI in this adversary
proceeding. The District Court found that this Court's
orders set the standard for future compliance with the
Coal Operating Agreements and remanded the case to this
Court to complete its consideration of Rhino's motion for
partial summary judgment. Because Rhino relied on those
orders when it acquired the Debtor's rights in the Coal
Operating Agreements, the District Court concluded that
this Court retains jurisdiction to enforce that standard and
protect Rhino's rights.


Therefore, based on this Court's original jurisdiction over
the assumption and assignment of the Coal Operating
Agreements pursuant to the provisions of 28 U.S.C. §§


157 and 1334 and 11 U.S.C. §§ 105, 365, and 541, 1


this Court's retention *752  of jurisdiction under the
Final Sale and Assignment Order and the District Court's
Remand Order, this Court has jurisdiction over Count VI
and the Amended Counterclaims. Count VI is properly
raised under 28 U.S.C. § 2201, which allows “any court
of the United States ... [to] declare the rights and
other legal relations of any interested party seeking such
declaration[.]”


II. FACTUAL AND PROCEDURAL BACKGROUND


Coal mining, particularly mining of federal coal reserves,
is a heavily regulated industry. Before conducting any
mining operation on federal leases, the operator/licensee
must submit and obtain approval of a resource recovery


and protection plan (R2P2). 2  An R2P2 is a plan showing
that the proposed operation meets the requirements


of the Mineral Leasing Act (MLA) 3  for development,
production, resource recovery and protection, diligent
development, continued operation, maximum economic
recovery (MER), and other federal regulations, for the


life-of-the-mine. 4  To promote the MER of federal coal
reserves, the BLM may approve the consolidation of
federal coal leases into a Logical Mining Unit (LMU).
An LMU is an area of land in which the coal resources
“can be developed in an efficient, economical, and orderly
manner as a unit with due regard to conservation of ... coal


reserves and other resources.” 5  “An LMU may consist of
one or more Federal leases and may include intervening
or adjacent lands in which the United States does not own


the coal [resources].” 6  But all the lands in an LMU must
“be under the effective control of a single operator/lessee,
be able to be developed and operated as a single operation,


and be contiguous.” 7  Any approved LMU must be mined
pursuant to a BLM-approved R2P2.


On April 20, 1990, C.W. Mining filed an application with
the BLM for approval of an LMU for the Bear Canyon


Mine (Bear Canyon LMU). 8  The Bear Canyon LMU
application was amended August 27, 1997, September
15, 1999, and April 27, 2001. The BLM approved the
Bear Canyon LMU as amended on June 16, 2010. The
approved Bear Canyon LMU includes federal coal leases
and fee land owned by COP and ANR.
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The Debtor and COP entered into a Coal Operating
Agreement (COP Agreement) dated March 11, 1997,
which was amended in June 2000 and June 2002.
The Debtor and ANR entered into a Coal Operating
Agreement (ANR Agreement) dated September 3, 1999,
which was amended in June 2000 and April 2001. Pursuant
to the terms of the Coal Operating Agreements, *753
COP and ANR granted the Debtor the exclusive authority
to operate and control certain real property, i.e., the Bear
Canyon Mine. The tracts of land identified in the Coal
Operating Agreements, including the federal coal leases
and the fee land owned by COP and ANR, are the same


tracts of land contained in the Bear Canyon LMU. 9


The Debtor became embroiled in litigation with one of
its customers, Aquila, Inc., over an unfulfilled coal supply
contract, and on October 30, 2007 Aquila obtained a large
money judgment against the Debtor in the United States


District Court for the District of Utah. 10  On January 8,
2008, Aquila and two other creditors filed an involuntary
chapter 11 bankruptcy petition against the Debtor, which
initiated this bankruptcy case (Bankruptcy Case). After
the involuntary petition was filed and before the entry
of the order for relief on September 26, 2009, the Bear
Canyon Mine operations were transferred to Hiawatha
Coal Company, Inc. The Bankruptcy Case was converted
to a chapter 7 case on November 13, 2008, and on
November 19, 2008, Kenneth A. Rushton was appointed
as chapter 7 Trustee.


After the Trustee's appointment, litigation was initiated
to recover possession of the Bear Canyon Mine from
Hiawatha. The Trustee also initiated litigation to enable
the sale of the Bear Canyon Mine and to assume and
assign the Coal Operating Agreements. As part of his
efforts, the Trustee asked the Court to interpret paragraph
5 of the Coal Operating Agreements (Continuous


Operations Clause). 11  ANR and COP objected to
the Trustee's assumption and assignment of the Coal
Operating Agreements, arguing that the Trustee was
incapable of curing defaults and would be incapable of
mining in a manner consistent with the Coal Operating
Agreements. Specifically, COP and ANR argued that
the Trustee could not satisfy the Continuous Operations
Clause. On February 12, 2010, the Court entered its Order
and Judgment Arising From Trial on November 16, 17,


23, and 24, 2009 (Interpretation Order). 12  As part of
the Interpretation Order, the Court granted judgment to


the Trustee on his Fifth Claim for Relief in Adversary
Proceeding No. 09–02248. The Court also determined
that the Continuous Operations Clause requires only
that the operator of the Bear Canyon Mine “comply
with applicable state and federal regulations and, unless
excused by the terms of the Coal Operating Agreements,
mine at least 1% of the estimated recoverable coal reserves
(contained in both federal and fee lands within [the


LMU] ) each year on a three-year rolling average.” 13


*754  After the Trustee obtained the Interpretation
Order, Rhino agreed to purchase the Debtor's interest
in the Bear Canyon Mine, including the Coal Operating
Agreements, for $15 million. In connection with the
sale, Rhino proposed to submit an amended R2P2 that
would change the method of mining from longwall to
room-and-pillar. ANR and COP objected to the Trustee's
assumption and assignment of the Coal Operating
Agreements, arguing that the Trustee was incapable of
curing existing defaults and that Rhino would be in breach
of the Coal Operating Agreements if it amended the R2P2
as contemplated. On August 4, 2010, this Court entered
the Final Sale and Assignment Order authorizing the sale
of the Bear Canyon Mine and the assignment of the
Coal Operating Agreements to Rhino and, five days later,
entered amended findings and conclusions in connection
with that sale and assignment (Final Sale and Assignment


Findings and Conclusions). 14  The Court declared that
the Debtor, the Trustee, and the estate were not in default


under the Continuous Operations Clause. 15


The approved sale of the Bear Canyon Mine to Rhino was
closed on August 25, 2010. At the closing, Castle Valley,


as Rhino's designee, 16  purchased the Debtor's mining
assets. On December 14, 2010, Rhino submitted a request
to the BLM to modify the R2P2 for the Bear Canyon
LMU. That modification sought to change the mining
method from longwall mining to room-and-pillar mining.
On January 7, 2011, the BLM approved the modified
R2P2, and Castle Valley began producing coal from the
Bear Canyon Mine three days later.


Almost immediately, COP and ANR declared defaults
under the Coal Operating Agreements. In the year and
a half after Rhino purchased the Bear Canyon Mine,
ANR and COP each issued three notices of default, only


the third of which is the subject of this action. 17  The
third set of default notices (Default Notices) were sent
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by COP on January 27, 2012, and by ANR on January
28, 2012. Both Default Notices asserted that Rhino has
committed defaults that are “incapable of being cured” as
a result of Rhino's submission of an amended R2P2, the
BLM's approval of the R2P2, and Rhino's commencement
of mining in accordance with the R2P2. These notices
also assert that Rhino, by filing an amended R2P2,
has unlawfully committed COP and ANR to mine in
a manner that is inconsistent with the Coal Operating
Agreements and results in “extraordinary and permanent
damage” to COP and ANR and that the amendment of the
R2P2 affects their rights after the expiration of the Coal
Operating Agreements. COP also asserts that Rhino is in
default based on conditions that were in existence prior to
the closing of the sale to Rhino. These alleged defaults are
directly contrary to the Final Sale and Assignment Order,
which held that “[a]s of the Closing Date, all defaults
under the COP [ ] Agreement *755  have been cured (or
shall be deemed to have been cured).”


Rhino brought this action seeking, under Count VI,
enforcement of the Final Sale and Assignment Order
through a declaratory judgment that COP and ANR are
estopped from declaring default and asserting claims for
(1) damages against Rhino based on present or future
coal production under the Coal Operating Agreements so
long as Rhino is in substantial compliance with a BLM-
approved R2P2, or (2) damages against Rhino for lost or
wasted coal so long as Rhino is in substantial compliance
with a BLM-approved R2P2. In response to Rhino's
Second Amended Complaint, COP and ANR asserted
seven counterclaims for breach of contract, breach of
the implied covenant of good faith and fair dealing,
unjust enrichment, conversion, negligence, trespass, and
intentional interference with economic relations.


COP and ANR appealed the Remand Order to the Tenth
Circuit, which dismissed the appeal for lack of appellate
jurisdiction since the Remand Order was not final, and
the matter returned to this Court for adjudication. After
conducting a hearing on December 14, 2016, the Court
permitted COP and ANR to amend their counterclaims
for purposes of clarification. The twenty-two Amended
Counterclaims were the result. The Court then conducted
additional hearings to further clarify and understand the
parties' positions.


III. DISCUSSION


Under Federal Rule of Civil Procedure 56(a), made
applicable in adversary proceedings by Federal Rule of
Bankruptcy Procedure 7056, the Court is required to
“grant summary judgment if the movant shows that there
is no genuine dispute as to any material fact and the


movant is entitled to judgment as a matter of law.” 18


Substantive law determines which facts are material and
which are not. “Only disputes over facts that might affect
the outcome of the suit under the governing law will


properly preclude the entry of summary judgment.” 19


Whether a dispute is “genuine” turns on whether “the
evidence is such that a reasonable [fact finder] could return


a verdict for the nonmoving party.” 20  In sum, the Court's
function at the summary judgment stage is to “determine


whether there is a genuine issue for trial.” 21


The moving party bears the burden to show that it is


entitled to summary judgment, 22  including the burden
to properly support its summary judgment motion as


required by Rule 56(c). 23  If the moving party has failed
to meet its burden, “summary judgment must be denied,”
and the nonmoving party need not respond because


“no defense to an insufficient showing is required.” 24


Once the moving party meets its initial burden, “the
burden shifts to the nonmoving party to demonstrate


a genuine issue for trial on a material matter.” 25  The
nonmoving party may not rely *756  solely on allegations
in the pleadings, but must instead designate “specific facts


showing that there is a genuine issue for trial.” 26  The
nonmoving party also “must do more than simply show
that there is some metaphysical doubt as to the material


facts.” 27


When considering a motion for summary judgment, the
Court views the record and draws all reasonable inferences
therefrom in the light most favorable to the nonmoving


party, 28  but the Court does not weigh the evidence or


make credibility determinations. 29


[1]  [2] Rhino contends that it is entitled to summary
judgment on Count VI and on Defendants' Amended
Counterclaims under the doctrine of collateral estoppel.
Collateral estoppel applies to legal as well as factual
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issues. 30  For collateral estoppel to apply, the party
invoking the doctrine must establish that: “(1) the issue
previously decided is identical with the one presented in
the action in question, (2) the prior action has been finally
adjudicated on the merits, (3) the party against whom the
doctrine is invoked was a party, or in privity with a party,
to the prior adjudication, and (4) the party against whom
the doctrine is raised had a full and fair opportunity to


litigate the issue in the prior action.” 31  In addition, the
“issue decided must be essential to the judgment,” which
“means that issue preclusion will not apply in the absence
of a valid and final judgment to which resolution of a


particular issue was necessary.” 32  COP and ANR do not
dispute that they were parties to the prior adjudications
and concede that the third element of collateral estoppel
has been satisfied.


A. The Issue Previously Decided Is Identical With the One
Presented in This Action.


1. The Issue Previously Decided.
[3] Rhino contends that the issues presented in Count


VI and in the Defendants' Amended Counterclaims have
been previously adjudicated through the Sale Orders.
In order to assign the Coal Operating Agreements, the
Trustee was required to (1) assume the Coal Operating
Agreements in accordance with the provisions of § 365
and (2) provide adequate assurance of future performance


by Rhino. 33  At the hearings on the sale of the Bear
Canyon Mine, one of the primary contested issues was
the Trustee's proposed assumption of the Coal Operating
Agreements and their assignment to Rhino.


At the time of those hearings Rhino was identified as the
proposed purchaser and assignee. Rhino had determined
that room-and-pillar mining would achieve MER and
made clear that it would seek approval of an amended
R2P2 that would change the method of mining from
longwall to room-and-pillar. The Trustee urged  *757  the
Court to make specific findings and exceptions to default
under the Sale Orders.


In their objection to the assumption and assignment
of the Coal Operating Agreements to Rhino, COP and
ANR argued that the Trustee had failed to establish
adequate assurance of Rhino's future performance under
the Coal Operating Agreements. They maintained that
Rhino's R2P2 would not be approved by the BLM because


the 2006 R2P2 established the MER using the longwall
method, and the room-and-pillar method proposed by
Rhino could not satisfy the standard established by
the 2006 R2P2. They also argued that the 2006 R2P2
amounted in substance to an amendment of the Coal
Operating Agreements. As a consequence, the Debtor, the
Trustee, or his designees could not alter the 2006 R2P2,
and Rhino would be in default under the Coal Operating
Agreements if it amended the R2P2 as proposed. COP
and ANR further argued that Rhino's decision not to
use the longwall method would render it impossible
for Rhino to mine out the entire reserves within the
LMU during the remaining term of the Coal Operating
Agreements. Therefore, Rhino would be in default under
those agreements.


Accordingly, while the issue previously decided in the
Court's Interpretation Order and Sale Orders has many
facets, at its core it amounts to whether Rhino would
be in default under the Coal Operating Agreements if
it obtained approval of—and mined pursuant to—an
amended R2P2. The Court decided that Rhino would
not be in default in that instance and also determined
what would constitute default under the Coal Operating
Agreements. Specifically, the Court held that so long as
Rhino “mines in substantial compliance with an R2P2 as
approved by the BLM and substantially complies with
applicable Federal, State and local laws[,] [Rhino] is not
in default under paragraph 5 of the [Coal] Operating
Agreements.” That ruling set the standard for when Rhino
could be considered in default.


That ruling was also essential to the Sale Orders. In
order to assume the Coal Operating Agreements and
assign them to Rhino, the Trustee had to show adequate
assurance of Rhino's future performance under the
Coal Operating Agreements. Resolution of what would
constitute default under the Coal Operating Agreements
was necessary to provide adequate assurance of Rhino's
future performance.


2. The Issues in This Action.
The Defendants argue that the issues in this action are not
identical with those presented in the prior adjudications
because the factual allegations that form the basis of
their counterclaims arose after Rhino purchased the mine.
This argument has brief appeal at first glance—how could
the Court have decided the issues raised by Rhino's
post-sale conduct before it occurred? But the argument
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does not withstand a closer examination. Put succinctly,
the conduct the Defendants complain of rehashes the
prior disputes regarding Rhino's choice to mine under
an amended R2P2, which were squarely addressed and
decided in the Sale Orders.


In the Default Notices, COP and ANR stated their
intentions to terminate the Coal Operating Agreements
based on alleged defaults resulting from Rhino's
amendment of the 2006 R2P2 and the “modifications
to the methods, timing and sequence of mining” of
COP's and ANR's property. Although there are numerous
defaults alleged in the Default Notices, the primary
defaults COP and ANR assert are that the amendment
to the R2P2 (1) “does not result in the ‘maximum
economic recovery of coal’ ” from their property, and
(2) impermissibly extends mining operations *758  and
reclamation beyond the term of the Coal Operating
Agreements. The Default Notices further assert that as
a result of the BLM's approval of Rhino's amended
R2P2 and Rhino's commencement of mining thereunder,
Rhino has “already caused permanent injury to ANR [and
COP],” COP and ANR have suffered “extraordinary and
permanent damage,” and that “by preparing, submitting
and obtaining approval of its modified R2P2, [Rhino] has
abandoned these valuable, recoverable coal reserves.”


COP and ANR argue that the issue in this case is different
from the issue previously decided because this Court did
not decide whether Rhino's mining method would achieve
MER with respect to fee coal, i.e., COP's and ANR's coal
reserves. The parties have engaged in extensive litigation
before the BLM and the Interior Board of Land Appeals
(IBLA) regarding whether Rhino's amendments to the
R2P2 result in MER for the Bear Canyon Mine. The
upshot of that litigation was that Rhino was achieving
MER for federal coal, but the BLM and IBLA declined


to address whether it was doing the same for fee coal. 34


From the Defendants' perspective, if the BLM and IBLA
have not decided and cannot decide whether Rhino's R2P2
achieves MER for fee coal, that opens the door to allege—
in the proper forum—that Rhino is in default of the Coal
Operating Agreements for failing to achieve MER with
respect to fee coal.


The Court agrees that, under the applicable federal


regulations, 35  the BLM is primarily concerned with the


mining of federal coal. 36  It is true, as the Plaintiff points


out, that the regulations occasionally consider fee coal


either expressly or by implication. 37  But that does not
mean that the BLM considers fee coal when it determines
MER, the relevant question to this decision. In fact,
the regulations point to the contrary conclusion. The


rules seek to *759  “ensure MER of Federal coal,” 38


the operator/lessee is required to “conduct operations to


achieve MER of the Federal coal,” 39  and MER itself
is defined in such a way to refer only to federal coal:
MER “means that, based on standard industry operating
practices, all profitable portions of a leased Federal coal


deposit must be mined.” 40  Moreover, even though an


LMU may contain federal and fee coal, 41  the BLM
will only approve an LMU if the LMU application
“demonstrates that mining operations on the LMU”
will, among other things, “[a]chieve maximum economic
recovery of Federal recoverable coal reserves within the


LMU.” 42


Nevertheless, even though the BLM and IBLA did not
decide the issue of whether Rhino is achieving MER on
fee coal, the Court concludes that this is not a new issue,
but rather a previously decided one simply cloaked in
different garb. At oral argument on May 25, 2017, the
Court questioned counsel for COP and ANR whether the
MER for federal coal differs from that for fee coal. He
responded that he was not asserting that the standards
are different, merely that there is no body to adjudicate
whether it is being met for fee coal. Accordingly, the issue
is not whether a separate standard applies to fee coal, but
instead whether Rhino has met that standard. Or to put it
concisely, whether Rhino is in default.


This issue has been litigated and decided. As stated
previously, the Court found that Rhino would not be
in default under paragraph 5 of the Coal Operating
Agreements as long as it mined in substantial compliance
with a BLM-approved R2P2 and substantially complied
with applicable Federal, State, and local laws. The Court
made clear what would constitute an event of default
under paragraph 5, and failing to achieve MER with
respect to fee coal is not one of those events. The issue of
what constitutes default has been litigated, and COP and
ANR may not relitigate it by, in effect, seeking to amend
the Sale Orders by adding “failing to achieve MER of fee
coal” to the enumerated grounds constituting default.
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Of course, failing to achieve production goals with respect
to fee coal within a given LMU could constitute default
under the applicable lease if it were specific enough. For
example, a lease of fee coal reserves could provide that
the operator would have to mine a certain tonnage of coal
according to a set schedule. And in so doing, the owners
of the fee lands would be protected in the event that those
lands were put into an LMU, where the operator or lessee


—not the owner or lessor—submits an R2P2, 43  and the
BLM determines whether the operator is mining federal
coal in a way that achieves MER.


But those are not the facts of this case. Here, the relevant
portions of the Coal Operating Agreements only require
that the operator “conduct all operations ... in *760
a manner which will result in the ultimate maximum
economic recovery of coal from the property ....” MER
is a term of art within the mining industry and, as
discussed above, is defined by reference to federal coal
alone. As MER is used in the Coal Operating Agreements,
however, it is ambiguous: It is unclear whether it applies


to fee coal. 44  But even if that were clear, it still
would have provided no sure guidance to an operator.
This Court has previously found that, from Joseph
Kingston's perspective, “ ‘ultimate maximum economic
recovery’ could require an operator to mine even if
such operations were physically possible but economically


unprofitable.” 45  Of course, that description is the exact
opposite of MER, which requires mining all profitable
portions of a coal deposit. In short, the drafters of the Coal
Operating Agreements could have provided a discrete and
clear standard of recovery that applied specifically to fee
coal, but they did not do so.


Owners of fee land should know that when they include
that land in an LMU, they cede some control over how the
coal will be mined to the operator and the BLM. COP and
ANR allowed certain of their fee land to be included in
an LMU, apparently to preserve some federal coal leases.
The Coal Operating Agreements with C.W. Mining, the
operator of the Bear Canyon Mine, could have clearly
and expressly described the operator's responsibilities with
respect to fee coal. But they did not, and this Court's
prior rulings on the interpretation of the Continuous
Operations Clause and what constitutes default under the
Coal Operating Agreements filled in that missing detail
and are now the law of the case.


While COP and ANR are correct that the Court could
not have prospectively deemed Rhino to be in substantial
compliance when it issued the Sale Orders, COP and
ANR have not raised a genuine dispute as to Rhino's
substantial compliance in their briefing or their Amended
Counterclaims. Absent such a dispute, the issue of whether
Rhino is in default under paragraph 5 of the Coal
Operating Agreements for allegedly failing to achieve
MER of fee coal has been decided by this Court. Candidly,
the Court does not see how the alleged lack of a forum to
argue MER with respect to fee coal precludes summary
judgment. Again, the Court's prior orders gave the
Defendants two avenues to assert defaults under the Coal
Operating Agreements: They could allege that Rhino was
not substantially complying with (1) a BLM-approved
R2P2, or (2) applicable Federal, State, and local laws.
They have not alleged facts supporting default under
either option.


As a whole, the Amended Counterclaims rehash issues
that this Court has already decided. The first Amended
Counterclaim seeks a declaratory judgment that the BLM
cannot make decisions regarding the R2P2 that covers fee
land without COP's and ANR's approval, and that any
such decisions that have been made should be declared
void. The Final Sale and Assignment Findings and
Conclusions forecloses this relief, since the Court found
that “[n]either COP nor ANR has any veto power or other
rights of control as to the content or approval of [R2P2]


plans.” 46


*761  The second Amended Counterclaim seeks a
declaratory judgment that COP and ANR have the
rights and duties of a lessee under 43 C.F.R. part 3400.
Such relief is precluded by the Court's prior finding
that it is inappropriate for the Court to infringe on


the BLM's jurisdiction to determine such matters. 47


Amended Counterclaims 3 and 22 allege that Rhino is
committing waste of coal reserves at the Bear Canyon
Mine and request damages for that waste and the ability
to participate in all dealings between the BLM and Rhino.
Again, the Court previously ruled that so long as Rhino
mines in substantial compliance with a BLM-approved
R2P2, it would be in compliance with paragraph 5 of the
Coal Operating Agreements. Alleging waste does not raise
a genuine dispute on the issue of substantial compliance.


The fourth Amended Counterclaim takes issue with
Rhino's R2P2, which COP and ANR allege extends the
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life of the mine beyond the Coal Operating Agreements
while committing waste and not achieving MER. The
fifth Amended Counterclaim alleges breaches of the Coal
Operating Agreements, including Rhino's obtaining a
new R2P2. The sixth Amended Counterclaim alleges that
Rhino breached the implied covenant of good faith and
fair dealing inherent in the Coal Operating Agreements
by, among other things, obtaining a new R2P2. The Court
has squarely addressed these issues in its prior rulings.


Amended Counterclaims 7–14 allege default and breach of
the Coal Operating Agreements for one reason or another:


failure to pay property taxes, 48  failure to pay royalties,
failure to file a complete permit application with the Utah
Division of Oil, Gas and Mining (DOGM), and failure to
adequately address asserted environmental conditions at
the Bear Canyon Mine. Some of these claims encompass
post-sale acts, but they do not raise an issue different
from the one the Court decided in the Sale Orders unless
COP and ANR can show that Rhino is not substantially
complying with its R2P2 or applicable law. COP and
ANR have failed to raise a genuine dispute regarding
substantial compliance in these counterclaims. As such,
these counterclaims fail to raise an issue different from


that previously decided in the Sale Orders. 49


Amended Counterclaims 15–17 are tort claims for
conversion and intentional interference with economic
relations. The conversion claim alleges that Rhino has
converted royalty payments owing to COP and ANR
by failing to mine all of the coal COP and ANR
believes it should be mining. The intentional interference
claims complain of Rhino's mining methods under its
R2P2, essentially arguing that Rhino is taking the easily-
accessible coal and leaving the less-profitable coal for a
successor operator while obligating COP and ANR to
pay for the costs of reclamation. These are repackaged
breach of contract claims, and Rhino's ability to mine
under its R2P2 is an issue that has already been litigated
and decided. Absent a showing that Rhino is not mining
in substantial compliance *762  with that R2P2, these
claims are barred by collateral estoppel.


[4]  [5]  [6]  [7] In the alternative, these tort claims
are also barred by the economic loss rule. Stated
plainly, the “economic loss rule prevents recovery of
economic damages under a theory of tort liability when


a contract covers the subject matter of the dispute.” 50


The rule “serves two purposes. First, it bars recovery
of economic losses in negligence actions unless the
plaintiff can show physical damage to other property
or bodily injury. Second, [it] prevents parties who have
contracted with each other from recovering beyond the


bargained-for risks.” 51  Accordingly, the rule “marks
the fundamental boundary between contract law, which
protects expectancy interests created through agreement
between the parties, and tort law, which protects
individuals and their property from physical harm by


imposing a duty of reasonable care.” 52


[8] Here, the Coal Operating Agreements cover the
subject matter of COP's and ANR's claims. Those
agreements specify what responsibilities and requirements
an operator of the Bear Canyon Mine has, and the
Court has interpreted the provisions of those agreements
to determine precisely what those responsibilities and
requirements are. COP and ANR have not alleged
physical damage to their property or anything beyond the
bargained-for risks contemplated by the Coal Operating
Agreements. At bottom, COP's and ANR's claims take
issue with how Rhino has chosen to mine. Because
the Coal Operating Agreements address an operator's
standard of mining performance, COP and ANR may not
assert tort claims for Rhino's mining methods.


Amended Counterclaim 18 seeks to void the LMU
Agreement that COP and ANR submitted to the BLM.
The heart of this claim is that COP and ANR want to
participate in decisions regarding modifications to the
R2P2. They assert that their prior course of dealing with
the Debtor provided for such participation, but because
the LMU Agreement does not expressly do so, the LMU
Agreement should be voided. Amended Counterclaim 18
resembles Amended Counterclaim 1 in its attempt to insert
COP and ANR into the R2P2 decision-making process.
For the same reason that Amended Counterclaim 1 is
precluded—i.e., COP and ANR lack veto power and
control over the content and approval of R2P2 plans—
this Amended Counterclaim is precluded as well.


Amended Counterclaims 19–21 allege claims for
negligence, trespass, and quiet title. The negligence claim,
like many of the other claims, takes issue with Rhino's
mining methods under the R2P2. The trespass claim
alleges that Rhino has no enforceable *763  contract
allowing it to enter the Bear Canyon Mine, while the quiet
title claim seeks to declare that certain mining-related
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equipment is the property of COP and ANR. These claims
are precluded by the Court's prior rulings. Rhino's mining
method is a matter for the BLM, and as long as Rhino
mines in substantial compliance with its BLM-approved
R2P2, it has not defaulted under the Coal Operating
Agreements. The trespass and quiet title claims seek to
undo the Court's prior orders that authorized the sale of
the Bear Canyon Mine to Rhino.


The issues presented under Count VI and the Amended
Counterclaims boil down to the singular fact that COP
and ANR do not like how Rhino has chosen to operate
the Bear Canyon Mine since purchasing it. This dislike
has taken the form of several complaints, which assert
that Rhino has run afoul of the Continuous Operations
Clause. For example, COP and ANR have taken issue
with Rhino's choice to change the method of mining
from longwall to room-and-pillar. They have objected to
Rhino's decision—at least at the present time—to mine
COP's coal, but not ANR's. And they have protested
Rhino's new mining schedule, which does not propose
to mine all of the coal and reclaim the land before
the Coal Operating Agreements terminate. The common
denominator among these complaints is that Rhino is
not mining in the way COP and ANR would like it to,
and as a consequence COP and ANR believe Rhino is
in default. But whether Rhino's mining choices trigger
default under the Continuous Operations Clause is an
issue this Court has previously decided. However COP
and ANR characterize their complaints about Rhino's
mining, they present the same issue decided when the
Court authorized the sale of the mine—under what
conditions Rhino would or would not be in default
of the Continuous Operations Clause. Accordingly, the
Court concludes that the issue here is identical to that
presented in the prior adjudications, and the first element
of collateral estoppel is satisfied.


B. The Prior Action Has Been Finally Adjudicated on the
Merits.
On June 9, 2009, the Trustee filed a Motion to
Assume Coal Operating Agreements and Certain Related


Contracts (Assumption Motion). 53  Paragraph 5 of both
the COP Agreement and the ANR Agreement state the
following:


Operator shall diligently and continuously operate
the subject property for the term hereof unless the
operation thereof is prevented by strike, car shortages,


government regulation, any act of God, or similar
cause beyond the control of Operator, or unless all
of the merchantable coal in said premises is sooner
extracted, mined and removed. Operator shall conduct
all operations hereunder in a good and minerlike manner
and in a manner which will result in the ultimate maximum
economic recovery of coal from the property ....


Operator shall, in the operation and development of the
premises, comply with all applicable Federal, State, and
local laws that apply to Operator's mining operation
and shall conduct its mining operations and take all
actions and perform all duties required to maintain
the Federal and State mining permits and approvals
relating to the Premises. (Emphasis added.)


On June 22, 2009, the Trustee filed Adversary Proceeding
No. 09–2248 against COP, ANR, and others. The
Trustee's Fifth Claim for Relief sought a declaratory
*764  judgment against COP and ANR interpreting


the meaning of the term “diligently and continuously
operate” as used in the Continuous Operations Clause.
Specifically, the Trustee sought a judicial declaration
that the terms in paragraph 5 of the Coal Operating
Agreements are synonymous with the definitions of
“diligence” and “continuous” provided in 43 C.F.R. §§


3480–3483. 54  In response to the Trustee's complaint,
COP filed a counterclaim asserting that the Trustee
had failed to perform numerous affirmative obligations
imposed by the COP Agreement, including the duty to
“diligently and continuously operate the subject property”
and “conduct all operations in a manner which will result
in the ultimate maximum economic recovery of coal from


the property.” 55


On September 30, 2009, the Court entered an order
consolidating for trial the Trustee's claims for relief 5,


6, 7, and 9 with the Assumption Motion. 56  Squarely
at issue in this trial was the interpretation of paragraph
5 and specifically the Continuous Operations Clause.
In his trial brief, the Trustee argued that under Utah
law paragraph 5 was ambiguous and the Court should


receive parol evidence regarding the parties' intent. 57  The
Trustee further argued that paragraph 5 only required
the Debtor to actively operate the LMU in compliance
with BLM requirements and that the parties' intent
was that ANR's property would be mined at a later
date. ANR's trial brief argued that the parties did not
intend the ANR Agreement's production requirements to
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be synonymous with the federal lease requirements. 58


In COP's trial brief, it contended that the Trustee's
“requested interpretation of Paragraph 5 of the [COP]
Agreement [was] contradictory to its plain meaning” and
the “operator is required to mine in a way that produces


the most economic value to COP.” 59


The Court conducted a trial over four days and on
December 9, 2009, the Court entered its Findings of Fact
and Conclusions of Law Arising From Trial on November
16, 17, 23, and 24, 2009 (2009 Findings and Conclusions).
In paragraph 7 of its 2009 Findings and Conclusions the
Court noted:


7. At the heart of the dispute
between the parties is the amount of
discretion granted to the landlords,
COP, and ANR, to determine how
and when the operator must operate
in order to fulfill its requirements
under the operating agreements
to “diligently and continuously
operate” in a fashion that will
realize the “ultimate maximum
economic recovery” or, in other
words, whether the landlords have
discretion to impose their own
standards for the safe, efficient,
and non-wasteful operation of the


mine. 60


After reviewing the definitions of “continued operation”
and “maximum economic recovery” in the Code of
Federal Regulations, and noting that the Continuous
Operations Clause is not exactly parallel with the similar
phrases in the Code of Federal *765  Regulations, the
Court concluded that it had no choice but to interpret the
Continuous Operations Clause in the manner suggested
by the Trustee because of the phrases' similarity. The
Court then stated:


16. Most importantly, however, no coherent alternative
standard for the Continuous Operations Clause was
presented to the Court. Essentially, COP and ANR
argue that the Continuous Operations Clause is subject
to the whim and caprice of those entities.


17. Joseph Kingston even testified that “ultimate
maximum economic recovery” could require an
operator to mine even if such operations were physically


possible but economically unprofitable and that he
would interpret the phrase “diligently and continuously
operate” differently if a new entity were to take over the
Bear Canyon Mine.


....


19. Thus, the standard argued by COP and ANR
apparently depends on whatever may be in Joseph
Kingston's head at any particular point in time, which of
course in no standard at all. There is simply no way for
an independent operator—or any operator, including
Hiawatha or the Debtor—to be able to know whether
or not it is complying with the Continuous Operations
Clause under such a “standard,” and neither COP nor
ANR has pointed the Court to any other basis such
as case law or industry practice for interpreting the
Continuous Operations Clause in a manner different
than the one suggested by the Trustee.


20. Accordingly, the Court must adopt the Trustee's
interpretation of the Continuous Operations Clause
and the relief requested in the Fifth Claim for Relief
is GRANTED, i.e., the Continuous Operations Clause
only requires the operator to mine 1% of the estimated
recoverable coal reserves (contained in both federal
and fee lands within the LMU) each year on a three-
year rolling average, and the Debtor is not in default
under the Continuous Operations Clause. (Emphasis


added.) 61


Pursuant to its 2009 Findings and Conclusions, the Court
entered a final order and judgment on the Trustee's Fifth
Claim for Relief on February 12, 2010. COP and ANR
appealed that order and judgment.


On March 2, 2010, the Court entered its Order
Authorizing Sale of Assets Free and Clear of Liens and
Interests Pursuant to 11 U.S.C. § 363 and Authorizing
Assumption and Assignment of Unexpired Leases


Pursuant 11 U.S.C. § 365 (First Sale Order). 62  Although
the First Sale Order granted much of the relief requested in
the Assumption Motion, the assumption and assignment
were subject to further order of the Court. On May 3,
2010, the Trustee filed a Motion for Additional Findings
on Trustee's Motion Requesting Authority to Assume
Executory Contracts and Motion for Order Authorizing
Assignment of Executory Contracts and Sale of Mine
Assets Free and Clear of All Liens, Claims, Interests, and
Encumbrances Pursuant to 11 U.S.C. §§ 105, 363 and
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365 (Assignment and Sale Motion). 63  The Assignment
and Sale Motion sought a further order of the Court as
contemplated by the First Sale Order.


Although the Court had already determined that the
Debtor was not in default under the Coal Operating
Agreements in the First Sale Order, the Court still
had to address the issue of whether the Trustee *766
could provide adequate assurance of Rhino's future
performance under the Coal Operating Agreements. In
particular, the Court considered whether Rhino would be
able to “diligently and continuously operate” under the
Coal Operating Agreements.


The Court conducted trial on the Assignment and Sale
Motion over seven days. During the hearings on the sale,
representatives of Rhino testified that if Rhino bought the
Bear Canyon Mine it intended to change the method of
mining from the longwall method employed by the Debtor
to the room-and-pillar method and to seek permission for
that change from the BLM by filing an amended R2P2.
COP and ANR both strenuously objected to assumption
and assignment of the Coal Operating Agreements,
arguing that the proposed change in the mining method
made it impossible for the Trustee to establish adequate
assurance of Rhino's future performance under the Coal
Operating Agreements. COP and ANR argued that Rhino
would be in default under the Coal Operating Agreements
if it amended the R2P2 as it proposed, and the BLM would
not approve Rhino's R2P2 because the room-and-pillar
method proposed by Rhino could not satisfy the MER
standard established by the 2006 R2P2. They further
argued that Rhino's decision not to use the longwall
method would render it impossible for Rhino to mine out
the entire reserves within the LMU during the remaining
term of the Coal Operating Agreements. COP's and
ANR's objections were summarized in the Court's Final
Sale and Assignment Findings and Conclusions:


39. COP argues that the contents of [an R2P2]
submitted by the Debtor to the BLM in 2006 (the
“2006 R2P2”) and subsequently approved by the BLM
amount in substance to an amendment of the COP
[ ] Agreement or otherwise somehow have become
unalterable obligations of the Operator under that
agreement. In particular, COP contends that the 2006
R2P2 requires the [MER] from the entire LMU to be
realized within a time limit of 40 years from April 1990,
when the original version of the LMU Application was


filed. COP further contends that [Rhino]'s decision not
to use longwall mining equipment to extract coal from
the Tank Seam renders it impossible for [Rhino] to
mine out the entire reserves within the LMU within the
remaining part of the 40–year mine-out period.


40. Charles Reynolds testified that Rhino's production
schedule does not comply with the approved R2P2 or
the approved [LMU] and Rhino's coal production will
not meet the continued operation requirement of the
BLM and Rhino therefore can not perform under the


[Coal] Operating Agreements. 64


The Court overruled COP's and ANR's objections and
made specific findings and conclusions on their objections
in paragraphs 41 through 45 of the Final Sale and
Assignment Findings and Conclusions:


41. The stipulations imposed by the BLM and accepted
by the Trustee in connection with the LMU Decision
(Exh. TR 607 and 610) require in part that “Prior to
commencement of mining on the Bear Canyon LMU,
an update to the 2006 R2P2 shall be required” ....
Such R2P2 plans are routinely amended to adapt to
changing conditions encountered during mining, and
such amendments are routinely approved by the BLM.
Neither COP nor ANR has any veto power or other
right of control as *767  to the contents or approval of
such plans.


42. The BLM can grant extensions to the 40[-]year
life-of-mine mine-out requirements. Charles Reynolds
testified that it is common for amendments to an
R2P2 or an LMU to be approved by the BLM. He
also testified that compliance with the BLM continued
operation clauses can be accomplished in a number of
ways including meeting the 1% of recoverable reserves
test, applying for, and obtaining a waiver from the BLM
and through payment of advance royalty payments in
lieu of production.


43. The uncontested evidence is that the BLM
determines whether an operator is in compliance with
the “continued operation” and “maximum economic
recovery” requirements contained in the Code of
Federal Regulations and that this Court has no
jurisdiction over the BLM's decisions on that matter.


44. The BLM and other Federal, State and local
agenc[ies] responsible for enforcing mining regulations
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have the jurisdiction to interpret their regulations and
requirements and compliance with the same. It is
inappropriate for this Court to speculate with respect to
future actions of these agencies or to enter an order that
may be inconsistent with or infringe on the jurisdiction
of these agencies.


45. So long as [Rhino] mines in substantial compliance
with an R2P2 as approved by the BLM and
substantially complies with applicable Federal, State
and local laws [Rhino] is not in default under paragraph


5 of the [Coal] Operating Agreements. 65


The Court granted the Trustee's Assignment and Sale
Motion, subject to certain conditions, in the Final Sale and
Assignment Order. In that order, the Court held that:


10. As of the Closing Date, all defaults under the COP
[ ] Agreement have been cured (or shall be deemed to
have been cured). The COP [ ] Agreement is in full force
and effect and shall be enforceable in accordance with its
terms, as construed by the Court's prior orders and this
Order....


11. No monetary or other default exists under the ANR
[ ] Agreement. Alternatively, as of the Closing Date,
all defaults, if any, under the ANR [ ] Agreement have
been cured (or shall be deemed to have been cured....


(Emphasis added.) 66


By its orders of December 9, 2009 and August 4, 2010, and
the Final Sale and Assignment Findings and Conclusions
of August 9, 2010, this Court finally adjudicated the
issue of what conditions would cause Rhino to be in
default under the Coal Operating Agreements. The Court
finally adjudicated that Rhino would not be in default
under paragraph 5 of the Coal Operating Agreements
so long as it mined in substantial compliance with an
R2P2 as approved by the BLM and substantially complied
with applicable Federal, State and local laws. On August
18, 2010, COP and ANR appealed the Final Sale and
Assignment Order.


COP and ANR argue that the Court did not finally
adjudicate the prior actions relevant to this case on the
merits because § 363(m) mooted their appeals on those
actions. The Court will deal with the issue of § 363(m)
mootness more fully in Section III.C, infra, since it relates
more closely to the final element of collateral *768
estoppel. For the purposes of this section, however, it


suffices to note the untenable conclusion that Defendants'
argument would lead to if it were followed. COP and
ANR would treat all orders mooted by § 363(m) as non-
final for purposes of collateral estoppel. In short, issue
preclusion would be categorically inapplicable to § 363(m)
sale orders. The practical effect of such a rule would
be to open an avenue to attack § 363(m) sale orders
and the validity of the sales themselves. Deprived of the
ability to contest the validity of the sale order through
appeal, a party that was unsatisfied with a § 363(m)
order might nonetheless be able to challenge it through a
subsequent lawsuit and obtain relief inconsistent with the
sale order. Such an outcome would allow an end-around
§ 363(m) and eviscerate the statute's purpose, which is to
ensure the finality of bankruptcy sales. Accordingly, the
Court declines to adopt the Defendant's interpretation of
collateral estoppel's applicability to § 363(m).


C. COP and ANR Had a Full and Fair Opportunity to
Litigate the Issue in the Prior Action.
[9] Whether a party had a “full and fair opportunity to


litigate an issue often will focus on whether there were
significant procedural limitations in the prior proceeding,
whether the party had the incentive to litigate fully the
issue, or whether effective litigation was limited by the


nature or relationship of the parties.” 67


COP and ANR argue that they have not had a full and fair
opportunity to litigate because they assert that the issue
they want to litigate—whether Rhino's post-sale conduct
constitutes a breach of the Coal Operating Agreements or
the implied covenant of good faith and fair dealing—has
never in fact been litigated. At its core, this argument goes
more to what the issues are and whether they are identical
rather than whether there were significant procedural
limitations in the prior proceedings. Because the Court has
already addressed the argument regarding the identity of
issues in Section III.A, supra, the Court will not revisit it
here.


[10]  [11]  [12] COP and ANR also contend that they
have not had a full and fair opportunity to litigate the
issue in question because they have lacked a full and
fair opportunity for appellate review of this Court's prior
orders. Their argument focuses on the effect of § 363(m),
which provides:


The reversal or modification on
appeal of an authorization under
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subsection (b) or (c) of this section
of a sale or lease of property does
not affect the validity of a sale or
lease under such authorization to
an entity that purchased or leased
such property in good faith, whether
or not such entity knew of the
pendency of the appeal, unless such
authorization and such sale or lease


were stayed pending appeal. 68


The purpose of § 363(m) is to “protect[ ] the public's


interest in finalizing bankruptcy sales.” 69  “Finality is
important because it minimizes the chance that purchasers
will be dragged into endless rounds of litigation to


determine who has what rights in the property.” 70  “An
asset that provides a near-certain guarantee of litigation
and *769  no guarantee of ownership is likely to have a
low sale price; by removing these risks, § 363(m) allows


bidders to offer fair value for estate property.” 71  But
because § 363(m) maintains the validity of sales to good
faith purchasers, it “will moot some appeals, namely,
those in cases where the only remedies available are those


that affect the validity of the sale.” 72


When the Court entered the Sale Orders approving the
sale of the Bear Canyon Mine to Rhino, it found that
Rhino was a purchaser in good faith and therefore


entitled to the protections of § 363(m). 73  “After the sale
closed, [the Trustee] and Rhino moved to dismiss as
moot the various appeals still pending in district court,
citing § 363(m) mootness and, in the alternative, equitable
mootness. The district court agreed with both mootness


rationales and dismissed the underlying appeals.” 74  The
Tenth Circuit affirmed the district court's conclusion that


COP's and ANR's appeals were moot under § 363(m). 75


Because COP and ANR could not pursue their appeals


of the Interpretation Order and Sale Orders, 76  they
argue that they have been deprived of a full and fair
opportunity to litigate the issues in those orders. In
support of their argument, COP and ANR rely on the
proposition that “[c]ontemporary principles of collateral
estoppel strongly militate against giving an unreviewable


judgment preclusive effect.” 77  To put it another way,
“[a] number of courts have ... [held] that the lack of
opportunity to appeal an issue establishes that there has


not been a full and fair opportunity to litigate it and that,


as a result, issue preclusion should not be applied.” 78


The Court has no disagreement with that principle, but
concludes that it is inapplicable in this case because COP
and ANR did have an opportunity to appeal.


*770  This case is distinguishable from Kircher and Bell,
where the relevant parties lacked the opportunity to
appeal. Kircher involved the application of 28 U.S.C.
§ 1447(d), which bars appellate review of an “order
remanding a case to the State court from which it
was removed” where the remand is based on “a
defect in removal procedure or lack of subject matter


jurisdiction.” 79  And Bell addressed the question of
“whether issue preclusion may be applied to litigants ...
who, because they ultimately prevail at trial, do not
have an opportunity to appeal adverse rulings on pretrial


motions.” 80  Here, by contrast, COP and ANR were not
prevented from appealing the Interpretation Order or the
Sale Orders. Although § 363(m) acts to deny appellate
review of a sale order where the appeal would affect the
validity of the sale, that subsection expressly permits an


appeal if the appellant obtains a stay pending appeal. 81


That exception offers the opportunity to appeal and
separates § 363(m) from other statutes, such as 28 U.S.C.
§ 1447(d), that provide no such opportunity.


COP and ANR had the opportunity to appeal the
Interpretation Order and Sale Orders by seeking a stay
pending appeal. It is undisputed that COP and ANR failed
to request a stay of the Sale Orders pending appeal, which
rendered their eventual appeals moot. But their failure to
pursue a stay pending appeal does not mean they were
deprived of a full and fair opportunity to litigate the
issues in the Interpretation Order and Sale Orders. To the
contrary: They had the opportunity but simply did not
pursue it. The record makes clear that COP and ANR had
the ability to seek appellate review of the Interpretation
Order and Sale Orders in the prior proceedings, and the
Court concludes that they had a full and fair opportunity
to litigate the issues decided by those orders. Accordingly,
the last element of collateral estoppel is satisfied.


IV. CONCLUSION


This Court's prior orders set the standard for Rhino
when it comes to compliance with the Coal Operating
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Agreements. COP and ANR did not like how Rhino
chose to conduct operations at the Bear Canyon Mine
after Rhino purchased it and amended the R2P2, and
COP and ANR have not changed their perspective
appreciably on the matter in the intervening years. The
issues COP and ANR want to litigate through their
Amended Counterclaims are the same as those they raised
—and the Court decided—in connection with the sale of
the Bear Canyon Mine. Accordingly, COP's and ANR's
Amended Counterclaims are precluded by the doctrine
of collateral estoppel. In addition, COP and ANR have
not raised, either in their response to Rhino's motion for


summary judgment or in their Amended Counterclaims, a
genuine dispute that Rhino is not substantially complying
with a BLM-approved R2P2 or applicable law. Therefore,
Rhino is entitled to summary judgment on Count VI of
its Second Amended Complaint and on COP's and ANR's
Amended Counterclaims. The Court will enter a separate
order in accordance with this Memorandum Decision.


All Citations


574 B.R. 748


Footnotes
1 All subsequent statutory references are to title 11 of the United States Code unless otherwise indicated.


2 43 C.F.R. § 3482.1(b) (2016).


3 “MLA means the Act of February 25, 1920, as amended, commonly referred to simply as the Mineral Leasing Act and
codified at 30 U.S.C. [§] 181, et seq., and the Mineral Leasing Act for Acquired Lands, as amended, 30 U.S.C. [§§]
351–359.” 43 C.F.R. § 3480.0–5(25) (2016).


4 43 C.F.R. § 3480.0–5(34) (2016).


5 43 C.F.R. § 3480.0–5(19) (2016).


6 Id.


7 Id.; see also 30 U.S.C. § 202a(1).


8 A more detailed discussion of the LMU's history is contained in this Court's Findings of Fact and Conclusions of Law
on Trustee's Objection to ANR, Inc.'s Proof of Claim No. 27 and Trustee's Second Claim for Relief Against ANR, Inc.
in Adversary Proceeding No. 09–2248. See Docket No. 929 in Case No. 08–20105 at 4–6. Unless otherwise specified,
future references in this decision to “the LMU” mean the “Bear Canyon LMU.”


9 There were some minor discrepancies in the tracts of land described in the LMU and the tracts of land described in
the Coal Operating Agreements, in that the LMU description included some tracts that were not included in the Coal
Operating Agreements. This discrepancy existed at the time the LMU application was amended in 2001, and the Court
has been advised that this discrepancy has now been resolved.


10 See Aquila, Inc. v. C. W. Mining, No. 2:05-CV-00555 TC, 2007 WL 9643101 (D. Utah Oct. 30, 2007).


11 A portion of paragraph 5 of the Coal Operating Agreements requires the operator of the mine to “diligently and continuously
operate” the property in a “minerlike manner and in a manner which will result in the ultimate maximum economic recovery
of coal.” The Court has consistently referred to this portion of paragraph 5 as the “Continuous Operations Clause.”
Paragraph 5 is discussed in more detail in Section III.B, infra.


12 See Docket No. 1158 in Case No. 08–20105.


13 Id. at 4–5.


14 See Docket Nos. 1558 & 1574 in Case No. 08–20105. The Court will refer to the Final Sale and Assignment Order and
the Final Sale and Assignment Findings and Conclusions collectively as the Sale Orders.


15 See Docket No. 1574 in Case No. 08–20105, at 17 (“There is no current default under paragraph 5 of the [Coal] Operating
Agreements.”).


16 Castle Valley LLC is a Delaware limited liability company and is Rhino's wholly-owned subsidiary.


17 COP and ANR have abandoned or withdrawn the first and second notices of default.


18 Fed. R. Civ. P. 56(a).


19 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).


20 Id.


21 Id. at 249, 106 S.Ct. 2505.


22 Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).


23 See Murray v. City of Tahlequah, Okla., 312 F.3d 1196, 1200 (10th Cir. 2002).
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24 Reed v. Bennett, 312 F.3d 1190, 1194–95 (10th Cir. 2002).


25 Concrete Works of Colo., Inc. v. City & County of Denver, 36 F.3d 1513, 1518 (10th Cir. 1994).


26 Celotex, 477 U.S. at 324, 106 S.Ct. 2548.


27 Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986).


28 E.g., City of Herriman v. Bell, 590 F.3d 1176, 1181 (10th Cir. 2010) (citation omitted).


29 Nat'l Am. Ins. Co. v. Am. Re–Insurance Co., 358 F.3d 736, 742–43 (10th Cir. 2004) (citing Cone v. Longmont United
Hosp. Ass'n, 14 F.3d 526, 533 (10th Cir. 1994)).


30 United States v. Stauffer Chem. Co., 464 U.S. 165, 170–71, 104 S.Ct. 575, 78 L.Ed.2d 388 (1984).


31 Dodge v. Cotter Corp., 203 F.3d 1190, 1198 (10th Cir. 2000) (citation omitted).


32 Stan Lee Media, Inc. v. Walt Disney Co., 774 F.3d 1292, 1297 (10th Cir. 2014).


33 See § 365(f)(2).


34 See Docket No. 184, Ex. 2, IBLA Order Dated Dec. 15, 2014 Denying Petition for Stay, at 4 n.10 (“Since BLM is only
obligated to ensure that [Castle Valley Mining] achieves the MER of Federal coal, we do not address whether BLM
violated any private agreement by failing to ensure that [Castle Valley Mining] achieved the MER of non-Federal coal.”).


35 Broadly speaking, 43 C.F.R. § 3400, et seq. deal with coal management, and the regulations thereunder “are issued
under the authority of and to implement provisions of,” among other statutes, “The Mineral Leasing Act of February 25,
1920, as amended (30 U.S.C. [§] 181, et seq. ).” 43 C.F.R. § 3400.0–3(a). More specifically, 43 C.F.R. §§ 3480.0–1 to
3487.1 deal with the discrete rules applicable to coal exploration and mining operations.


36 See 43 C.F.R. § 3480.0–1 (2016) (“The purposes of the rules of this part are to ensure orderly and efficient development,
mining, preparation, and handling operations for Federal coal ....”); 43 C.F.R. § 3480.0–4 (2016) (“The rules of this part
shall govern operations for the exploration, development, and production of Federal coal under Federal coal leases,
licenses, and permits, regardless of surface ownership, pursuant to the Mineral Leasing Act of February 25, 1920, as
amended (MLA), and in conjunction with the rules at 43 CFR Group 3400 and 30 CFR Chapter VII.”).


37 This is particularly apparent in the regulations concerning the formation of an LMU. An LMU application must demonstrate,
for instance, that mining operations will “[f]acilitate development of the coal reserves in an efficient, economical, and
orderly manner.” 43 C.F.R. § 3487.1(f)(2)(ii) (2016). The BLM evaluates this criterion by considering, among other things,
the “potential for independent development of each lease proposed to be included in the LMU,” and the “potential for
inclusion of the leases in question in another LMU.” Id. In other words, the BLM must determine whether all coal reserves
in a proposed LMU—federal or not—will be developed appropriately and also must assess whether each lease in that
LMU—federal or not—makes sense in the context of that LMU.


38 43 C.F.R. § 3480.0–1 (2016); see also 43 C.F.R. § 3480.0–5(33) (2016) (“Resource recovery and protection includes
practices to: ... ensure MER of the Federal coal.”).


39 43 C.F.R. § 3484.1(b)(1) (2016).


40 43 C.F.R. § 3480.0–5(21) (2016); see also ANR Co., 182 Interior Dec. 248, 259 (IBLA 2012) (“The operator must ... mine
the leased Federal coal in accordance with the approved mine plan, and, by doing so, the operator will, by definition,
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41 See 43 C.F.R. § 3480.0–5(19) (2016) (“An LMU may consist of one or more Federal leases and may include intervening
or adjacent lands in which the United States does not own the coal.”).


42 43 C.F.R. § 3487.1(f)(2)(i) (2016).


43 43 C.F.R. § 3482.1(b) (2016).


44 Since MER is defined by reference to federal coal alone, requiring MER of fee coal is an oxymoron unless MER is
expressly defined in a lease to include fee coal.


45 Docket No. 1053 in Case No. 08–20105, Findings of Fact and Conclusions of Law Arising from Trial on November 16,
17, 23, and 24, 2009, at 6.


46 Docket No. 1574 in Case No. 08–20105, at 19.


47 Id. at 20.


48 There were taxes owing at one time, but the parties do not dispute that those have since been paid.


49 The fourteenth Amended Counterclaim aggregates all breach of contract claims and asserts that if each alleged breach is
not enough by itself to cause default, taken together they are sufficient. Since this claim comprises all breach of contract
claims, which raise no different issues, this claim does not either.


50 Reighard v. Yates, 285 P.3d 1168, 1176 (Utah 2012).


51 Sunridge Dev. Corp. v. RB & G Eng'g, Inc., 230 P.3d 1000, 1006 (Utah 2010) (internal citations omitted).
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52 Davencourt at Pilgrims Landing Homeowners Ass'n v. Davencourt at Pilgrims Landing, LC, 221 P.3d 234, 242 (Utah
2009) (citation and internal quotation marks omitted). Although the economic loss rule originated in products liability law,
Utah courts have applied it in other contexts, including the construction setting, which is “characterized by detailed and
comprehensive contracts” and where the “[c]ontracting parties are free to adjust their respective obligations to satisfy
their mutual expectations.” SME Indus., Inc. v. Thompson, Ventulett, Stainback & Assocs., Inc., 28 P.3d 669, 680–81
(Utah 2001). This Court believes that the Utah Supreme Court would extend the economic loss doctrine to the context
of mining disputes since the parties involved in such disputes, like those in the construction industry, “resort to contracts
and contract law to protect their economic expectations.” Id. at 681.


53 Docket No. 671 in Case No. 08–20105.


54 Docket No. 1 in Adv. No. 09–2248, at 47–48.


55 Docket No. 26 in Adv. No. 09–2248, at 35.


56 Docket No. 934 in Case No. 08–20105.


57 Docket No. 91 in Adv. No. 09–2248 and Docket No. 1018 in Case No. 08–20105, at 11–13.


58 Docket No. 94 in Adv. No. 09–2248 and Docket No. 1021 in Case No. 08–20105, at 5–7.


59 Docket No. 1017 in Case. No. 08–20105, at 4, 6.


60 Docket No. 107 in Adv. No. 09–2248 and Docket No. 1053 in Case No. 08–20105, ¶ 7.


61 Id. at 6–7.


62 Docket No. 1189 in Case No. 08–20105.


63 Docket No. 1299 in Case No. 08–20105.


64 Docket No. 1574 in Case No. 08–20105, at 18–19.


65 Id. at 19–20.


66 Docket No. 1558 in Case No. 08–20105, at 4.


67 Stan Lee Media, Inc., 774 F.3d at 1297.


68 § 363(m).


69 In re C.W. Mining Co., 740 F.3d 548, 555 (10th Cir. 2014) (citation and internal quotation marks omitted).


70 Raskin v. Malloy, 231 B.R. 809, 813 (N.D. Okla. 1997) (quoting In re Sax, 796 F.2d 994, 998 (7th Cir. 1986)).


71 Hazelbaker v. Hope Gas, Inc. (In re Rare Earth Minerals), 445 F.3d 359, 363 (4th Cir. 2006).


72 In re C.W. Mining Co., 740 F.3d at 555 (citation and internal quotation marks omitted); see also In re Rare Earth Minerals,
445 F.3d at 363 (“Where a sale of a bankrupt's assets has not been stayed, an appeal challenging the sale's validity
is moot because the court has no remedy that it can fashion even if it would have determined the issues differently.”)
(citation and internal quotation marks omitted).


73 Docket No. 1558 in Case No. 08–20105, at 12; Docket No. 1574 in Case No. 08–20105, at 7; see also In re C.W. Mining
Co., 740 F.3d at 553–54 (“After reviewing the sale, the bankruptcy court issued an order finding that Rhino was a good
faith purchaser and entitled to the protection of § 363(m).”).


74 In re C.W. Mining Co., 740 F.3d at 555.


75 Id. at 557, 564. The Tenth Circuit also addressed COP's and Hiawatha's challenge to the sale of the Bear Canyon Mine to
Rhino. The court noted that “because neither COP nor Hiawatha requested a stay of the sale order, § 363(m) forecloses
any remedy that would affect the validity of the trustee's sale.” Id. at 564–65 (citation and internal quotation marks omitted).


76 Although the Interpretation Order did not authorize the sale of the Bear Canyon Mine to Rhino, it still received the
protection of § 363(m) because the Sale Orders depended on the interpretive foundation it established. See In re C.W.
Mining Co., 740 F.3d at 555 (“[Section] 363(m)'s effect is not limited to appeals of the sale order itself where ... the sale
order depends on the other orders on appeal. If these other orders are reversed or modified, the sale order would be
effectively ‘modified’ as well, which is contrary to § 363(m)'s text.”).


77 Kircher v. Putnam Funds Trust, 547 U.S. 633, 647, 126 S.Ct. 2145, 165 L.Ed.2d 92 (2006) (quoting Standefer v. United
States, 447 U.S. 10, 23, 100 S.Ct. 1999, 64 L.Ed.2d 689 (1980)).


78 Bell v. Dillard Dept. Stores, Inc., 85 F.3d 1451, 1456 (10th Cir. 1996).


79 Kircher, 547 U.S. at 640, 126 S.Ct. 2145.


80 Bell, 85 F.3d at 1454.


81 See In re Rare Earth Minerals, 445 F.3d at 363 (“Nor ... does [§ 363(m)] preclude the possibility of an appeal. It simply
requires that the claimant request, and be granted, a stay of the sale pending appeal.”).
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