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Jurisdictional Statement 

This court has jurisdiction pursuant to Utah Code section 78A-4-103(2)(h). 

Introduction 

Kirk MacDonald and Lee Anne Fahey were married for over 20 years, 

during which time they came to own numerous real properties through 

Mr. MacDonald's real estate business. At the end of their marriage, they 

negotiated a settlement agreement. They agreed upon alimony and the division of 

their real property. In determining alimony, the parties did not contemplate that 

either party would invest funds from the property division to generate income. 

After they reached the settlement but before the court entered the decree, 

someone offered to buy one of the properties to be awarded to Ms. Fahey. The 

price for the property was nearly double what the parties had estimated. After the 

divorce decree was entered, the property was sold. Ms. Fahey received the entire 

cash sum in lieu of the property itself, a result Mr. MacDonald does not challenge 

because he accepts the stipulated division of property. 

This appeal instead concerns Mr. MacDonald's petition to modify the 

alimony award based upon the fact that, after the divorce, Ms. Fahey invested the 

unexpected cash from the sale to generate a new stream of income totaling at 

least $45,000 per year. Because Ms. Fahey's income changed significantly after 

the divorce, the trial court erred in refusing to recognize the new income as a 

substantial and material change of circumstances that allows Ms. Fahey to satisfy 

her own financial needs and therefore affects her need for alimony. 
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Statement of the Issues 

Issue 1: Whether income generated from investments made after a divorce 

qualifies as a substantial and material change in circumstances that was not 

contemplated in the divorce decree. 

Standard of Review: Under Utah law, "when presented with a question 

of law regarding what constitutes a substantial change of circumstances," the 

court reviews it for correctness. Davis v. Davis, 2011 UT App 311, ~6, 263 P.3d 

520. 

Preservation: This issue is preserved. (R.258, 684-85, 819-24, 836-40, 

1259.) 

Determinative Provisions 

The following provision is set forth at Addendum B: 

Utah Code § 30-3-5 
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Statement of the Case 

1. Nature of the Case and Course of Proceedings 

The parties entered into a settlement agreement concerning the division of 

marital assets and alimony. They submitted it to the court on December g, 2011. 

The court entered a decree reflecting those terms on January 11, 2012. 

Ms. Fahey was awarded property in the divorce decree. After the court 

entered the divorce decree, she sold some of the property for an unexpectedly 

high price, invested the unexpected proceeds, and began generating $45,000 a 

year in income from the investment. Mr. MacDonald petitioned to modify the 

alimony award because the new income stream is a substantial change in 

circumstances. 

The district court denied Mr. MacDonald's petition to modify on the 

ground that, because the new income stemmed from an investment of money 

awarded to Ms. Fahey in the divorce, the new income cannot constitute a 

substantial change in circumstances. 

2. Statement of Facts 

Kirk MacDonald and Lee Anne Fahey were married for approximately 

twenty years. (R.1-3.) Mr. MacDonald filed for divorce in February 2010. (R.1-3.) 

Throughout 2010 and 2011, the parties negotiated a settlement. (R.86o:24.) The 

parties consulted independent counsel during this time, and jointly hired retired 

Judge Judith Billings to help them with their settlement agreement. (R.861:1,16.) 
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The Settlement Agreement 

The basis for the settlement discussions was "seven major assets" and "five 

or six important liabilities." (R.861:22; 869:6-7.) Mr. MacDonald prepared 

spreadsheets showing the couple's assets and liabilities. (R.862:5-6,2o.) The 

parties determined the values of the real property based upon county tax records 

and without the benefit of an appraisal. (R.157-58.) On December 9, 2011, they 

submitted a Stipulation and Settlement Agreement ("Settlement Agreement," 

attached at Addendum D), and a Stipulated Motion for Entry of Decree. (R.18-25; 

26-28.) The Settlement Agreement divided the property as follows. 

(1) The Preserve Lots 

The agreement provided Ms. Fahey all rights, title, and interest to three 

properties, collectively referred to as "The Preserve Lots." (R.2o at ~6.) Those 

three lots included Lot 1, Lot 49, and a yet-to-be-platted lot. (R.2o at ~~6, 7, 8.) 

As to the yet-to-be-platted lot, the parties stipulated that Mr. MacDonald would 

convey its title to Ms. Fahey after it was conveyed to him. (R.2o at ~7.) 

The parties also agreed that Ms. Fahey "shall have an option to receive a 

promissory note from [Mr. MacDonald] in the amount of $300,000 in exchange 

for her right to receive the [yet-to-be-platted] lot," and detailed that option. (R.2o 

at ~7.) The Settlement Agreement also explained that Mr. MacDonald would "pay 

the Homeowner's Association fees and property taxes on The Preserve Lots for a 

period of five years commencing January 1, 2011 or until [Ms. Fahey] sells one of 
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The Preserve Lots. [Mr. MacDonald]'s payment of the HOA fees and property 

taxes shall be treated as a loan to [Ms. Fahey], and [Ms. Fahey] shall reimburse 

him for those payments without interest at the time she sells one of The Preserve 

Lots." (R.2o at ~9.) Ms. Fahey later characterized these properties as "three 

pieces of dirt that generated [no income]." (R.1077:4-6.) 

(2) Other Real Property 

All other real properties were awarded to Mr. MacDonald. (R.21 at ~10.) 

(3) Financial Settlement 

The Settlement Agreement stated that Mr. MacDonald had paid to Ms. 

Fahey $2oo,ooo, and that he would pay her an additional amount of $103,500 in 

monthly payments through 2011 and 2012. (R.21 at ~~12, 13.) 

(4) Debts 

The parties assumed all debt in their own names. (R.21 at ~14.) 

(5) Alimony 

Mr. MacDonald agreed to pay Ms. Fahey $2,000 per month in alimony 

from January 2011 to December 2012. (R.21 at ~15.) Beginning January 2013, the 

same time that the property payments ended, the alimony would increase to 

$6,ooo per month, ending December 2020. (R.21-22 at ~15.) Alimony would 

terminate upon Ms. Fahey's remarriage, cohabitation, or death, but would 

remain an obligation of Mr. MacDonald's estate should Mr. MacDonald die 

before 2020. (R.22 at ~15.) 

5 
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The Divorce Decree 

On January 6, 2012, the district court signed Findings of Fact and 

Conclusions of Law and a Decree of Divorce, and the documents were entered 

into the court's docket on January 11. (R.38-48, attached at Addendum C.) The 

Findings of Fact corresponded exactly to the parties' Settlement Agreement. The 

Conclusions of Law added the following provisions: 

1. This Court has subject matter jurisdiction over this matter and 
personal jurisdiction over the Parties. 

2. The Parties' Agreement is fair and equitable under the 
circumstances and each party has been represented by their 
respective attorney. 

3. The Parties shall be granted a Decree of Divorce from each other 
on the grounds of irreconcilable differences. 

4. The Decree of Divorce shall incorporate by reference the terms of 
the Parties' Agreement and these Findings of Fact and Conclusions 
of Law. 

Sale of Lot 1 

Sometime between December 5, 2011, when the parties submitted the 

signed Settlement Agreement, and January 11, 2012, when the court entered the 

Decree of Divorce, Mr. MacDonald was presented with the opportunity to sell Lot 

1. (R.875:9-19.) The property had not been listed, but Mr. MacDonald was 

contacted in early or mid-December 2011 about a serious buyer. (R.875:9-25.) 

The buyer offered $1,425,000 for Lot 1, which was approximately twice what the 

parties had anticipated. (R.878:15-16; 157 at ~10.) After some discussions, Ms. 
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Fahey and Mr. MacDonald agreed to sell the property and signed the Real Estate 

Purchase Contract after the day the parties filed their stipulation, December 9, 

2011 (R.18), and before the day the judge entered the divorce decree, January 11, 

2012 (R.38). The sale closed in January 2012. (R.52, 136.) 

Ms. Fahey's Investment of the Proceeds from the Sale of Lot 1 

Because Lot 1 was awarded to Ms. Fahey in the Divorce Decree, she 

received all the proceeds from its sale. Immediately after receiving the money 

from the sale of Lot 1, she wired it to her financial consultant and investment 

advisor, Fredrick Snyder. (R.1o61:17-21.) Mr. Snyder was, at that time, also 

managing the $200,000 cash settlement that Ms. Fahey had received from 

Mr. MacDonald. (R.1061:17-21.) 

According to Mr. Snyder, Ms. Fahey deposited $1,240,000 in her trust 

account in February 2012, (R.1116:16-19), and in 2013, deposited another 

$498,ooo that resulted from the sale of other property (R.1116:25-1117:1). Thus, 

by mid-April2015, Ms. Fahey's trust account had $1,740,000 in it. (R.1107:25-

1108:5.) Mr. Snyder stated that Ms. Fahey earned, and he anticipated she would 

continue to earn, approximately $45,000 per year on her investments, before 

taxes, as income from stocks and bonds. (R.11o8:23-1109:1; 1115:10-21.) Ms. 

Fahey's earnings on her investments are generally reinvested into the capital, 

with the intention that she will keep her stocks until she dies. (R.1125:16-22.) 
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Rule 6o(b) Motion 

OnApril6, 2012, Mr. MacDonald filed a rule 6o(b) motion to set aside the 

Decree of Divorce on the basis that the values of property were different from 

what the parties anticipated. (R.131-41.) The trial court denied this motion. 

(R-454-55.) Mr. MacDonald does not appeal that ruling. 

Petition to Modify 

On January 29, 2013, Mr. MacDonald filed a petition to modify the divorce 

decree. (R.257-59.) Specifically, he asked the court to terminate the alimony 

payments. (R.257-58.) He argued that the alimony agreement had been intended 

to "ensure [Ms. Fahey] had funds to meet her needs," because she had minimal 

income prior to the divorce ($167/mo.). (R.258, 618.) But Mr. MacDonald argued 

that it was no longer the case that she needed alimony because she was now 

capable of meeting her own needs with new income from her investments. 

(R.258.) Thus, he contended, a substantial and material change of circumstances 

had taken place. (R.258, 684-85, 836-40, 1259.) 

The trial court held a two-day trial on the matter. (R.832-1278.) Ultimately, 

the trial court denied the petition on the basis that the new income stream did 

not constitute a substantial change in circumstances. (R.816-24, attached at 

Addendum A.) Mr. MacDonald appeals. (R.825-26.) 
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Summary of the Argument 

Alimony awards are predicated on (i) the financial needs of the receiving 

spouse, (ii) the receiving spouse's earning capacity and ability to produce income, 

and (iii) the ability of the payor spouse to provide support. If those factors change 

substantially after the divorce, a party may petition to modify the award. The 

court will modify the award if "a substantial change in circumstances" has 

occurred after the divorce and was not foreseeable at the time of divorce. 

Here, there has been a substantial change in circumstances that occurred 

after the divorce and was not foreseeable at the time of divorce. After the divorce, 

Ms. Fahey began generating $45,000 in annual income that she was previously 

unable to generate. The income stream derived from investments she made after 

receiving proceeds from a sale of real property awarded in the divorce. The 

decree did not contemplate those investments made post-divorce. 

The trial court ruled otherwise because it characterized Mr. MacDonald's 

argument as seeking to adjust the division of property, rather than the alimony 

award. But Mr. MacDonald's petition concerned alimony. And under Utah law, a 

recipient spouse's later income can constitute a substantial change in 

circumstances that warrants a modification of alimony. Because the trial court 

erred as a matter of law when it ruled that the new investment income does not 

constitute a "substantial change in circumstances," this court should reverse and 

remand for an appropriate adjustment to alimony. 
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Argument 

The trial court erred when it denied Mr. MacDonald's petition to modify 

the alimony award. The trial court incorrectly determined that no substantial 

change of circumstances occurred when Ms. Fahey, after the divorce, began to 

generate $45,000 per year income. This court should reverse and remand for a 

recalculation of alimony based upon Ms. Fahey's current ability to meet some or 

all of her own needs. 

1. General background concerning petitions to modify 

Alimony awards are predicated on three primary factors, known as the 

Jones factors: "(i) the financial condition and needs of the recipient spouse; 

(ii) the recipient's earning capacity or ability to produce income; and (iii) the 

ability of the payor spouse to provide support." Dahl v. Dahl, 2015 UT 79, -,r-,r94-

95, --- P.3d ---;Utah Code§ 30-3-5(8)(a). If something changes over time, either 

party may file a petition to modify the alimony award "based on a substantial 

material change in circumstances not foreseeable at the time of divorce." Utah 

Code § 30-3-5(8)(i)(i). And, critical here, "in the alimony context, a substantial 

change in circumstances includes a change in income not anticipated in the 

divorce decree." Busche v. Busche, 2012 UT App 16, -,r12, 272 P.3d 748. At all 

times, however, the recipient spouse's need for alimony determines the 

maximum permissible alimony award, regardless of whether the payor has the 

ability to pay more. Roberts v. Roberts, 2014 UT App 211, -,r14, 335 P.3d 378. 
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Courts retain authority to modify an alimony award even when the initial 

alimony award is a result of a stipulation. Felt v. Felt, 493 P.2d 620, 622 (Utah 

1972). "[A]n agreement or stipulation between parties to a divorce suit as to 

alimony or payments for support of children is not binding upon the court in 

entering a divorce decree, but serves only as a recommendation, and if the court 

adopts the suggestion of the parties it does not thereby lose the right to make 

such modification or change thereafter as may be requested by either party, 

based upon change of circumstances warranting such modification." Callister v. 

Callister, 261 P.2d 944, 946 (Utah 1953). Indeed, "parties cannot by contract 

divest a court of its statutorily granted subject matter jurisdiction to make 

alimony modifications." Sill v. Sill, 2007 UT App 173, ~17, 164 P.3d 415. 

In contrast to alimony, courts rarely have authority to modify a division of 

real property. This is not because such modifications would be inequitable, but 

because a frequent change in title would be difficult for titles: "In the interest of 

promoting stability in titles, modifications in a decree of divorce affecting the 

disposition of real property are to be granted only upon a showing of compelling 

reasons arising from a substantial and material change in circumstances." 

Whitehouse v. Whitehouse, 790 P.2d 57, 61 (Utah Ct. App. 1990) (emphasis and 

internal quotation marks omitted). This stands in contrast to "[p]rovisions 

dealing with alimony [which] are more susceptible to alteration at a later date 
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because the needs that such provisions are intended to fulfill are subject to rapid 

and unpredictable change." Id. 

2. The question presented 

The trial court denied Mr. MacDonald's petition to modify on several 

grounds. None are legally correct, and all are based upon the same mistake. To 

begin, the trial court concluded that (i) Mr. MacDonald was asking the court to 

modify the property division set forth in the settlement agreement, not the 

alimony award, and (ii) Mr. MacDonald "received exactly what he bargained for." 

(R.821-22.) The court rejected Mr. MacDonald's distinction between property 

division and alimony and ruled that the fact that the property sold for more than 

the parties anticipated was not sufficient to establish a substantial change in 

circumstances for purposes of alimony. (R.822.) 

The court was incorrect as a matter of law. The trial court had already 

rejected Mr. MacDonald's rule 6o(b) motion to set aside the Divorce Decree on 

the ground that the property division was inequitable. (R-454-56.) The petition to 

modify the alimony award presented a different issue-whether Ms. Fahey's new 

income constituted a substantial change in circumstances. The trial court erred in 

failing to distinguish a request to alter a property division from a request to 

modify an alimony award based upon a new stream of income. (R.257-59.) 

After failing to distinguish the division of marital property from the 

modification of alimony, the trial court ruled that there had been no substantial 
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material change in circumstances. (R.821.) Specifically, the court ruled that, 

because the Decree did not set forth the anticipated price of the property that Ms. 

Fahey would receive from its eventual sale, it was impossible to say whether, in 

fact, a change had taken place. (R.819-21.) That ruling was also in error. 

Finally, the trial court ruled that the Decree expressly contemplated that 

Ms. Fahey would, someday, sell the lots, receive proceeds, and use those proceeds 

to "help pay her expenses and live." (R.819,823.) Thus, the trial court ruled that 

any change of circumstances that had occurred was foreseeable at the time of the 

divorce. (R.823.) 

The trial court's fundamental mistake was failing to recognize that an 

alimony award is subject to change when a party's income changes substantially. 

Busche, 2012 UT App 16, ~12. Thus, the question before the trial court was 

whether there was a substantial material change in circumstances because Ms. 

Fahey now has a new and substantial stream of income, whereas at the time of 

divorce, she did not. Said differently, the question was whether income generated 

from the investment of proceeds that result from the sale of property that was 

divided in a divorce constitutes "income." It does. The statute does not 

discriminate based upon the source of the new income, but instead balances the 

relative needs and abilities of the parties, including any new income. 

13 
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For the reasons described below, this court should reverse the trial court's 

conclusion that no substantial change in circumstances occurred, and remand for 

a reopening of the alimony analysis. 

3· The trial court erred when it concluded that the case concerned 
dividing property, not alimony 

The trial court incorrectly conflated Mr. MacDonald's petition to modify 

alimony with a request to modify a property division. This mistake infected the 

court's entire analysis. 

Utah law rarely permits a divorce court to revisit a division of real property 

on the ground that values in the real property have changed subsequent to the 

divorce decree. Jense v. Jense, 784 P.2d 1249, 1252-53 (Utah Ct. App. 1989). Mr. 

MacDonald's petition to modify did not make that argument, but the trial court 

found that Mr. MacDonald was effectively making that argument: "I understand 

that [Mr. MacDonald]'s argument is slightly different here i.e., that it is not just a 

change of property value but that it is income derived from the change in 

property value one party may have assumed. But that's really the same valuation 

here." (R.822.) As demonstrated below, however, the trial court was incorrect. It 

is not "really the same valuation." 

To understand the underlying principle, it is helpful to examine Jense v. 

Jense, a case the trial court cites. In Jense, the parties stipulated to the value of 

the marital home, and agreed that the husband would receive the home and the 

wife would receive cash. 784 P.2d at 1252. The cash setoff was to be paid after the 
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husband received an anticipated bonus. I d. But things did not play out as 

anticipated. The husband did not receive the bonus, but instead lost his job and 

sold the house for 2/3 the price the parties expected. Id. at 1250, 1252. 

The husband petitioned to modify the cash set-off, which by that time had 

been reduced to a judgment, on the ground that the decline in value of the real 

property constituted a change in circumstances. I d. at 1250-51. This court 

refused, explaining that the division represented an equal "distribution of the 

marital estate as it existed on the date of the decree." Id. at 1252. Although the 

husband's loss of his bonus and job reduced his ability to pay the judgment, 

neither changed the value of the marital estate on the day of divorce. Id. Nor, 

importantly, did the fact that the parties had mis-estimated the value of the 

marital home. I d. In fact, the court found that "the final selling price ... was 

partially due to [the husband's] lack of diligence in selling the ... home 

immediately after the decree." I d. 

This court stated that the husband "received exactly what he bargained 

for," and that "for [him] to come back later and ask the court to modify the 

property settlement on the basis of a decline in value occurring subsequent to the 

decree is to ask the court to overturn his bad bargain." Id. at 1252-53. The court 

held that "subsequent changes in property value, without additional compelling 

reasons, do not constitute a substantial change in circumstances upon which the 

trial court may enter a modification of a decree of divorce." I d. at 1253. The 
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reason for the rule, the court explained, is that, "[f]or this court to rule otherwise 

would open a Pandora's box, permitting parties to a divorce to seek subsequent 

modification of property settlements every time the property they received in the 

decree changed in value .... The principles of res judicata mandate that, absent 

compelling reasons, the parties to a property settlement set forth in a decree of 

divorce be able to rely on the finality of that judgment." Id. 

The trial court here compared Mr. MacDonald to the husband in Jense, 

concluding that both had "received exactly what he bargained for." (R.821.) But 

this is incorrect. Mr. MacDonald's situation is not the same. Unlike the husband 

in Jense, Mr. MacDonald has not asked the court to change a property settlement 

or to vacate a judgment against him. In fact, Mr. MacDonald agrees that Ms. 

Fahey is entitled to all of the proceeds from sales of her properties. 

Mr. MacDonald makes no attempt to obtain any portion of the proceeds or to 

modify the property division in the divorce decree, and his petition to modify is 

not based upon the changed value of the real property that was sold. 

Instead, Mr. MacDonald asked the trial court to recognize that a 

substantial change in circumstances occurred for purposes of alimony because, as 

a result of the annual income Ms. Fahey receives from her new investments, Ms. 

Fahey's "earning capacity or ability to produce income" has changed. (R.257-59; 

682-697; 836-40; 1259.) That is a relevant consideration upon which to modify 

alimony: "[i]n the alimony context, a substantial change in circumstances 
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includes a change in income not anticipated in the divorce decree." Busche v. 

Busche, 2012 UT App 16, ~12, 272 P.3d 748. Thus, Jense is beside the point. It 

does not matter that the capital Ms. Fahey invested came from the sale of Lot 1. 

The trial court's next statements encapsulate its misunderstanding. The 

trial court improperly compared Mr. MacDonald's ability to earn increased 

income without affecting the alimony award, to Ms. Fahey's ability to earn 

increased income without affecting the alimony award. The court wrote: 

"[Mr. MacDonald] can sell the properties that he was awarded for whatever sales 

price he can achieve, and he does not have to share proceeds with Ms. Fahey if he 

ends up selling one of his parcels for more than what was anticipated by him or 

her at the time the Decree was entered. Similar to Mr. MacDonald not being able 

to seek a modification based on a valuation differential between what was 

assumed at the time of the Decree and the sales price, Ms. Fahey cannot seek a 

modification for more alimony based on an increase in income that 

Mr. MacDonald might have as a result of selling property for more than may have 

been anticipated at the time of the Agreement or the Decree." (R.821-22.) 

The first statement, that Mr. MacDonald can sell his properties without 

sharing proceeds, is true. But the second statement neither logically follows nor is 

consistent with Utah law. The court states that Ms. Fahey cannot request more 

alimony based on Mr. MacDonald's selling property at a higher-than-anticipated 

value. This is also true under most circumstances-but it has nothing to do with 
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whether Mr. MacDonald sells his properties for more than expected. Instead, Ms. 

Fahey is precluded from requesting more alimony because "regardless of the 

payor spouse's ability to pay more, the [recipient] spouse's demonstrated need 

must ... constitute the maximum permissible alimony award." Roberts v. Roberts, 

2014 UT App 211, ~14, 335 P.3d 378 (alterations in original) (internal quotation 

marks omitted). In other words, so long as the award of alimony satisfies Ms. 

Fahey's demonstrated need, she cannot ask for increased alimony, regardless of 

whether Mr. MacDonald could pay more. 1 

The trial court erred when it compared Ms. Fahey's inability to petition to 

modify the divorce decree to receive more alimony-which she cannot do if the 

current award meets her needs-to Mr. MacDonald's inability to petition to 

modify to reduce the alimony award if Ms. Fahey no longer has that need. The 

trial court therefore erred when it refused to consider Ms. Fahey's changed need 

for alimony in considering a petition to modify alimony. 

Because the issue was not a petition to modify the property settlement, but 

a petition to modify the alimony, which is an analytically distinct issue, the trial 

court should have considered the petition to modify on the merits. The two are 

1 By contrast, had Mr. MacDonald's income subsequently decreased such that 
he was no longer able to meet his alimony obligations, he would have been able to 
petition the court to modify the alimony award on the basis that a substantial 
change in circumstances had taken place. Earhart v. Earhart, 2015 UT App 308, 
~13, --- P.3d ---. Likewise, if Mr. MacDonald was initially not able to meet Ms. 
Fahey's needs but subsequently became able to, through increased earned 
income, investment income, or another source, Ms. Fahey would be able petition 
the court for increased alimony. 
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analytically distinct and the trial court should have limited its analysis to whether 

Ms. Fahey's change in income constituted a substantial material change in 

circumstances. As described below, the trial court erred in this analysis as well. 

4· The trial court erred when it determined that no substantial 
material change in circumstances had taken place 

Utah law permits a modification of alimony when there has been "a 

substantial material change in circumstances not foreseeable at the time of the 

divorce." Utah Code§ 30-3-5(8)(i)(i). Said differently, "a party seeking 

modification of a divorce decree must demonstrate that a substantial change in 

circumstances has occurred since entry of the decree, and not contemplated in 

the decree itself." Bayles v. Bayles, 1999 UT App 128, ~12, 981 P.2d 403 (internal 

quotation marks and citations omitted). Thus, three elements must be 

considered: (i) whether the change in circumstances was "substantial"; (ii) if so, 

whether the change in circumstances occurred since the entry of the decree; and 

(iii) whether the change in circumstances was contemplated in the decree itself. 

As detailed below, each of these elements was satisfied and the trial court 

therefore erred as a matter of law when it refused to reevaluate alimony. 

4.1 The change in Ms. Fahey's circumstances was substantial 

Mr. MacDonald demonstrated that a "substantial change in circumstances" 

occurred. Specifically, he showed that Ms. Fahey now has a stream of income that 

exceeds $45,000 per year, whereas prior to the divorce she had at most a 

minimal income ($167/mo). 
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The phrase "substantial change in circumstances" is used throughout 

divorce law, but "[t]he change in circumstances required to justify a modification 

of a divorce decree varies with the type of modification sought." Haslam v. 

Haslam, 657 P.2d 757, 758 (Utah 1982). Relevant here, "[i]n the alimony context, 

a substantial change in circumstances includes a change in income not 

anticipated in the divorce decree." Busche v. Busche, 2012 UT App 16, ~12, 272 

P.3d 748. This is, of course, consistent with the second of the Jones factors, which 

takes into consideration "the recipient's earning capacity or ability to produce 

income." Dahl v. Dahl, 2015 UT 79, ~~94-95, --- P.3d ---.The law does not limit 

the question to the source of income. 

The Utah Supreme Court held that a substantial change in circumstances 

existed in Haslam, 657 P.2d at 757. In Haslam, the wife was unemployed at the 

time of divorce. Id. at 757. Subsequently, she "obtained employment, experienced 

a substantial increase in income [of $1,100 per month] and ... accumulated some 

savings [of $12,000]." Id. at 758. The husband petitioned to modify the alimony 

award but the trial court denied the petition. I d. The Utah Supreme Court 

reversed, holding that a substantial material change in circumstances had 

occurred: "the combination of the supporting spouse's retirement, together with 

the dependent spouse's employment, earning of a substantial income, and 
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accumulation of substantial savings subsequent to the original divorce decree, 

constitutes a substantial change of circumstances." Id. 2 

This court relied on Haslam when it held that a substantial change in 

circumstances had occurred in Bolliger v. Bolliger, 2000 UT App 47, ,-r,-r14-16, 

997 P.2d 903. In Bolliger, this court determined that a wife's receipt of social 

security, along with the husband's unexpected early retirement, constituted a 

substantial change in circumstances. I d. ,-r29. In reaching that conclusion, this 

court relied not only on Haslam but on Munns v. Munns, 790 P.2d 116 (Utah Ct. 

App. 1990), and Johnson v. Johnson, 855 P.2d 250 (Utah Ct. App. 1993), for the 

proposition that future unearned income could constitute a substantial material 

change in circumstances. Id. ,-r,-r14-20. 

In Bolliger, this court characterized Munns as "approv[ing] the concept 

that a receipt of social security or retirement benefits could amount to a 

substantial change of circumstances warranting a modification." Bolliger, 2000 

UT App 47, ,-r18 (citing Munns, 790 P.2d at 122). The Bolliger court similarly 

grounded its decision in Johnson v. Johnson, a case in which this court held that 

2 Haslam cited Lepis v. Lepis, 416 A.2d 45 (N.J. 1980) and "cases cited" 
therein. 657 P.2d at 758. Lepis gives a lengthy account of the policy behind, and 
examples of, substantially changed circumstances, recognizing that, as of 1980, 
traditional roles were quickly changing and the law needed to adapt. 416 A.2d at 
50-55. One of the cases cited by Lepis, Esposito v. Esposito, particularly noted 
that the wife's income stream should include the income she will receive by 
investing the proceeds of a sale of property she was given in the divorce. 385 A.2d 
1266, 1274 (N.J. Super. Ct. App. Div. 1978). 
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the wife's receipt of future income could affect her need for alimony. Bolliger, 

2000 UT App 47, ~19 (citing Johnson, 855 P.2d at 253). 

And in fact, the trial court agreed that Ms. Fahey's income "has changed." 

(R.822-23.) The trial court stated that "the evidence is that the income has 

changed for Ms. Fahey from the time of the Decree, where it was at or near zero, 

to the time of trial where the testimony was that it was $45,000 or $67,200 a 

year depending on the source of the testimony. So it has changed." (R.823.) Even 

considering that Ms. Fahey may have earned $167 per month, the difference is 

sufficient to demonstrate that Ms. Fahey's change in income was "substantial." 

Without even touching the principal, Ms. Fahey's income has increased a 

minimum of 22.5 times annually.3 Thus, Mr. MacDonald demonstrated that a 

substantial change has taken place. 

3 It is worth noting that "for purposes of [child support], a substantial change 
in circumstances may include: (i) material changes in custody; (ii) material 
changes in the relative wealth or assets of the parties; (iii) material changes of 
30% or more in the income of a parent; (iv) material changes in the employment 
potential and ability of a parent to earn; (v) material changes in the medical 
needs of the child; or (vi) material changes in the legal responsibilities of either 
parent for the support of others." Utah Code§ 78B-12-21o(g)(b). And in Busche 
v. Busche, this court held that a father's decrease in income of 35% constituted a 
"substantial change in circumstances" for both his child support and alimony 
obligations. 2012 UT App 16, ~13, 272 P.3d 748. 
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4.2 The change in circumstances occurred since the entry of 
the divorce 

The second consideration in an analysis of whether a substantial change in 

circumstances has taken place asks whether the change occurred after the 

divorce. Bayles, 1999 UT App 128, ,-r12. 

The divorce decree was entered January 11, 2012. (R-45-46.) The 

transaction closed after that. (R.52,170,1059·) Ms. Fahey's investment adviser 

testified that in February 2012, Ms. Fahey invested $1,240,000. (R.1116.) In the 

second quarter of 2013, she added $498,000. (R.1116-17.) The investment 

advisor invested the money and Ms. Fahey began generating income. (R.1117.) 

Thus, the change in circumstances-i.e., Ms. Fahey's change in income-occurred 

since the entry of the decree. 

4·3 The change in circumstances was not contemplated in the 
decree 

The final consideration is whether the substantial change in circumstances 

was "contemplated" in the decree. Bayles, 1999 UT App 128, ,-r12. Before 

addressing that issue, it is important to understand the general law concerning 

the term "contemplated." 

4.3.1 If the trial court contemplates a change in 
circumstances, it must make specific findings 
concerning the change 

"In order for a material change in circumstances to be contemplated in a 

divorce decree there must be evidence, preferably in the form of a provision 

within the decree itself, that the trial court anticipated the specific change." 
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Bolliger, 2000 UT App 47, ~13. For this reason, this court requires that a trial 

court make findings regarding foreseeable changes in circumstances. I d. 

Trial courts are required to make findings regarding foreseeable changes 

even when the change is entirely predictable, such as when a party is currently in 

medical school but will soon become a doctor, or when a party will eventually be 

able to access pension income. "Where the future event is certain to occur within 

a known time frame, then prospective changes are appropriate." Richardson v. 

Richardson, 2008 UT 57, ~10, 201 P.3d 942. In those circumstances, the 

certainty of future changes should be included in a divorce decree. "Utah 

appellate courts have consistently required that trial courts make adequate 

findings on all material issues of alimony to reveal the reasoning followed in 

making the award. Consequently, if a trial court knows that a party will be 

receiving additional future income it should make findings as to whether such 

additional income will affect the alimony award." Johnson, 855 P.2d at 253 

(citations omitted). 

In contrast, if "the future income from [a source such as a] pension plan is 

too speculative at the time of trial to anticipate the effect it will have on a 

receiving spouse's financial condition and needs, the court may, in its discretion, 

delay the determination of how the future income will affect the alimony award." 

I d. at 254. In fact, "because of the uncertainty of future events, prospective 

changes to alimony are disfavored." Richardson, 2008 UT 57, ~10. 
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If the trial court chooses to delay its determination, it should nonetheless 

"make findings indicating that the future income has not been considered in 

making the present award." Johnson, 855 P.2d at 254. If the trial court does not 

do so, it will have "abused its discretion by failing to expressly indicate whether 

the future [income was] considered in making the alimony award." I d. 

When a divorce decree does refer to anticipated changes, it should not later 

be modified. Bolliger, 2000 UT App 47, ~12. In other words, "evidence that the 

change was foreseen at the time of the divorce ... preclude[s] a finding of 

changed circumstances." I d. ~11 n.3. Thus, in Dana v. Dana, no substantial 

change in circumstances occurred where the trial court anticipated at the time of 

the divorce that the recipient spouse would find employment soon after the 

divorce. 789 P.2d 726, 728-30 (Utah Ct. App. 1990). 

But "if both the divorce decree and the record are bereft of any reference to 

the changed circumstance at issue in the petition to modify, then the subsequent 

changed circumstance was not contemplated in the original divorce decree." 

Bolliger, 2000 UT App 47, ~13. Significantly, "[t]he fact that the parties may have 

anticipated [a substantial change in circumstances] in their own minds or in their 

discussions does not mean that the decree itself contemplates the change." I d. 

(second alteration in original) (internal quotation marks omitted). 
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As explained below, "both the divorce decree and the record are bereft of 

any reference to the changed circumstance at issue." The trial court erred when it 

determined that Ms. Fahey's ability to generate income was "contemplated." 

4.3.2 The trial court erred when it concluded that Ms. 
Fahey's ability to generate income was 
contemplated in the divorce decree 

The trial court found that "it is clear that the parties, in their Agreement, 

which contained both the property division and the setting of alimony, 

contemplated that Ms. Fahey was going to sell those lots and was going to use the 

proceeds of the sale of those lots to pay expenses." (R.819.) In particular, the 

court referred to Paragraph 9 of the Agreement, and concluded that it 

contemplates that Ms. Fahey will sell the lots and use those proceeds to help her 

pay her expenses and live. (R.819-20,822-23.) In contrast, the trial court stated, 

"[ w ]hat wasn't originally contemplated one way or another was how much she 

was going to earn off the sale of the property she was awarded. The Court finds 

that is not sufficient to establish a substantial change in circumstances." (R.822 

(emphasis added)). The trial court compared the case to Wall v. Wall, in which 

the wife was in school at the time of the divorce with the intention of increasing 

her future earnings. (R.822.) 

This characterization is incorrect for the following four reasons. First, 

Paragraph 9 does not contemplate that Ms. Fahey will sell the properties, convert 

them into an income-producing asset, and live off the proceeds. Second, the trial 
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court's comparison to Wall v. Wall is inapt because in Wall, the wife's future 

income was contemplated. Third, the trial court improperly confused the value of 

the property to Ms. Fahey's ability to earn income. And fourth, no other evidence 

in the divorce decree or record indicates that the trial court "contemplated" the 

change. 

4·3·2.1 Paragraph 9 does not contemplate that 
Ms. Fahey will sell the properties and 
thereby generate income 

First, the trial court's analysis does not track the Agreement. It is true that 

the Agreement references Ms. Fahey's selling the lots, but not as the court says. 

Paragraph 9 states: 

(R.2o at ~9.) 

[Mr. MacDonald] shall pay the Homeowner's 
Association fees and property taxes on The Preserve 
Lots for a period of five years commencing January 1, 

2011 or until [Ms. Fahey] sells one of The Preserve Lots. 
[Mr. MacDonald]'s payment of the HOAfees and 
property taxes shall be treated as a loan to [Ms. Fahey], 
and [Ms. Fahey] shall reimburse him for those 
payments without interest at the time she sells one of 
The Preserve Lots. 

Under Paragraph 9, Ms. Fahey is under no obligation to sell the lots, and 

certainly there is no timeline - either as to when she must sell the lots, or when 

she would be able to sell the lots. She might not ever sell the lots, either because 

there was no buyer or because she chose not to. She might pass them to her 

children. She might use the proceeds to gamble or buy a non-income generating 
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asset. She might do any number of things, all of which are acceptable under 

Paragraph 9-

In particular, Paragraph 9 does not "contemplate" that Ms. Fahey will 

convert the lots into an income-producing asset that will produce enough income 

for her to live off. In fact, it is silent as to what she will do with the proceeds and 

whether she must use them to generate a stream of income. All that it states is 

that when she sells the lots, she will repay Mr. MacDonald for the property taxes 

and Homeowner's Association fees that he will have paid in the meantime. It 

does not "contemplate" that she will invest the proceeds to generate a stream of 

Income. 

It would have been easy enough for the court to make findings that Ms. 

Fahey's alimony payments were dependent on her not selling the property. It 

could have, for example, stated that she would receive $6,ooo per month until 

she sold the properties. But the Divorce Decree does not say that, because what 

she would do with the properties was not contemplated. The trial court therefore 

erred when it read Paragraph 9 to say that Ms. Fahey would live off the proceeds. 4 

4 The trial court's view that the Settlement Agreement contemplates that she 
will live off the proceeds is particularly odd given that the Settlement Agreement 
actually does make one clear adjustment in alimony. The parties agreed that, for 
the years 2011 and 2012, Mr. MacDonald would pay Ms. Fahey a property 
settlement in the amount of $103,500 per year, and that during those years, he 
would also pay her $2,000 per month in alimony. (R.2o-21.) But beginning in 
January 2013, Mr. MacDonald would pay her $6,ooo per month in alimony, with 
no property settlement. (R.21-22.) Had the divorce decree actually contemplated 
that Ms. Fahey would eventually sell the properties and live off the proceeds, it 
would have said so. 
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4.3.2.2 The trial court's comparison to Wall v. 
Wall is inapt because in Wall, the wife's 
future income was contemplated 

Second, the trial court compared the case to Wall v. Wall, 2007 UT App 61, 

157 P.3d 341. (R.822.) Specifically, the court stated that, in Wall, "the mere fact 

that the Respondent's income increased since the time of the decree was not 

enough to meet the substantial change of circumstance requirement." (R.822.) 

But that is not what Wall says. 

In Wall, the parties divorced while the wife was primarily the children's 

caretaker but was also attending college. 2007 UT App 61, ~2. The parties agreed 

that the husband would pay $8oo per month in alimony, which was not adequate 

to meet the wife's needs. Id. ~~2, 5. Years later, when the wife had graduated and 

begun working, the husband petitioned to reduce the alimony award. I d. ~3. The 

trial court denied the petition. I d. ~5. It found that the wife's "completion of 

college and getting a job were contemplated by the parties at the time of divorce, 

and therefore she did not experience a substantial change in circumstances." Id. 

In support of that conclusion, the trial court relied on two pieces of 

information. First, in its findings of fact at the time of the divorce, the trial court 

had found that the wife "is a full-time student with limited recent work 

experience." Id. ~13. And second, in her divorce complaint, the wife herself had 

stated that "she was attending college at the time of the divorce in an attempt to 

obtain skills which would allow her sufficient income to support herself." I d. 

(alteration and internal quotation marks omitted). This court agreed with the 
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trial court that "[t]hese references, made at the time of divorce, provide sufficient 

record evidence to support the trial court's conclusion that Mrs. Wall's 

graduation from college and subsequent employment were contemplated at the 

time of divorce." I d. 

Here, the trial court found that, like the divorce decree in Wall 

contemplated that the wife would graduate and earn income, the divorce decree 

in this case contemplated that Ms. Fahey would sell the property and live off its 

proceeds. (R.822-83.) But Wall is distinguishable because the parties knew that 

the wife's income would increase in the near future, the trial court found that she 

was a full-time student, and her divorce complaint stated that she intended to 

graduate from college so she could support herself. 2007 UT App 61, ~13. Here, 

the parties knew on~y that, if Ms. Fahey someday sold the lots, she would receive 

an unknown amount of proceeds and repay Mr. MacDonald's loan. 

Thus, the trial court's characterization of Wall-as holding that "the mere 

fact that the Respondent's income increased since the time of the decree was not 

enough to meet the substantial change of circumstance requirement" -is not 

accurate. Instead, Wall merely stands for the uncontroversial proposition that if a 

change in the divorce decree is contemplated, it cannot be the basis for a future 

petition to modify. In Wall, the wife's income was contemplated and therefore 

was not a "change." Here, Ms. Fahey's future income was not contemplated and 

therefore is a change. 
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Similarly, although the fact that one party will eventually receive 

retirement benefits or social security payments can hardly be characterized as 

"unforeseeable," this court has repeatedly held that, unless the specific change is 

mentioned in the divorce decree, the future receipt of that type of predictable 

income does constitute a substantial change in circumstances. In Bolliger, this 

court stated, speaking of retirement and social security benefits, "[ w ]hile it is 

axiomatic that parties to a divorce decree will experience some type of economic 

change after the original divorce decree is entered, the change, if substantial, will 

support a modification to the decree only if it was not foreseen at the time of the 

divorce decree." 2000 UT App 47, ~20. 

Accordingly, in Young v. Young, this court affirmed the trial court's finding 

of a substantial change in circumstances when the husband became eligible for 

social security benefits the year after the divorce decree was entered. 2009 UT 

App 3, ~~2-3, 25, 201 P.3d 301. This court determined that "[c]ourts may modify 

alimony based on such benefits when the entitlement and actual amounts of the 

benefits become definite." Id. ~9 (internal quotation marks and citations 

omitted). 

Thus, a petition to modify is barred if future income is known at the time of 

the divorce. But where it is not - as it was not here - the court retains authority 

to modify alimony when the future income has become certain. 
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4.3.2.3 The anticipated values of the property are 
irrelevant to the legal question 

The trial court also raised concerns that the settlement agreement does not 

list the anticipated values of the properties. The trial court wrote, "[t]he Court 

understands the position of Mr. MacDonald to be that it is ... the amount of the 

proceeds from the sale[] that was not anticipated." (R.82o.) The court went on, 

"[t]he problem with that position is that there is not any provision in the Decree 

or the Agreement that sets forth what the parties agreed were the respective 

values of any of the various properties that were divided; which is something that 

the Decree clearly could have done if intended." (I d.) 

But the trial court misconstrues the situation. The value of the lots has no 

significance. What was not anticipated was that Ms. Fahey would be able to 

generate enough income to meet all or some of her own needs. And because an 

alimony payment is intended to ensure that the recipient can meet her own 

needs, the payment may be modified downward when the recipient becomes able 

to meet her own needs. Thus, it is not "a problem" that the Decree does not set 

forth the predicted values. Indeed, according to Ms. Fahey, all that she got in the 

Decree itself was "three pieces of dirt." (R.1077.) Now that she has transformed 

one of the pieces of dirt into an income-producing investment, she is able to meet 

all or some of her own needs. 

The trial court erred when it confused the value of the lots with Ms. Fahey's 

ability to meet her own needs. Whether she produced income from the 
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investment of the proceeds from a property sale or from some other unforeseen 

circumstance, the important factor for analysis is that Ms. Fahey is now 

generating an unforeseen income stream that enables her to meet her needs and 

reduces her need for alimony. 

4.3.2.4 No other evidence demonstrates that the 
divorce decree or record "contemplated" 
Ms. Fahey's future ability to generate . Income 

Finally, there is no other evidence in the divorce decree or record that the 

trial court contemplated the specific change at the time it entered the divorce 

decree. It is worth noting that the property turned out to be worth much more 

than the parties anticipated when they constructed their Settlement Agreement 

and, therefore, the size of the asset was not even contemplated. Thus, not only 

was Ms. Fahey's ability to generate income not contemplated, but the amount 

that she was able to generate was not foreseen. In any event, for a change in 

circumstance to be "contemplated" by the decree, there has to be evidence that 

the trial court contemplated the change, as opposed to the parties, because "[t]he 

fact that the parties may have anticipated [a substantial change in circumstances] 

in their own minds or in their discussions does not mean that the decree itself 

contemplates the change." Bolliger, 2000 UT App 47, ~13 (alteration in original) 

(internal quotation marks omitted). There is no evidence that the divorce decree 

itself contemplates the change. 
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Additionally, there is no evidence in the record that would support a 

conclusion that the parties contemplated the change when they drafted and 

submitted their Settlement Agreement. Unlike, for example, in Wall, where the 

divorce complaint itself alerted the court to future changing circumstances, the 

divorce petition here merely states that the parties wish to divorce and have the 

court divide their property equitably. (R1-3.) The next substantive documents in 

the record are the Settlement Agreement and Stipulated Motion for Entry of 

Decree. (R18-25,26-28.) 

Thus, the trial court erred when it concluded that any substantial change in 

circumstances had been contemplated and did not justify a modification of the 

alimony award. 

Conclusion and Relief Requested 

The trial court erred when it refused to recalculate the appropriate amount 

of alimony when adjudicating Mr. MacDonald's petition to modify the alimony 

award. The trial court erred when it equated a petition to modify alimony based 

upon Ms. Fahey's new ability to generate income with a petition to modify the 

distribution of real property based upon changing values. The latter does not 

constitute a substantial material change in circumstances, but the former does. 

The trial court also erred when it determined that no substantial change in 

circumstances had taken place, in part because the trial court incorrectly 

determined that Ms. Fahey's ability to generate income was contemplated in the 
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divorce decree. This court should reverse the trial court's denial of 

Mr. MacDonald's petition to modify as a matter of law. 

This court should remand with instructions to the trial court to reopen the 

question of alimony. "Once a party has established that a substantial material 

change in circumstances not foreseen at the time of the divorce has occurred, the 

trial court must then consider what a reasonable alimony award is in light of that 

change." Bolliger v. Bolliger, 2000 UT App 47, ~22, 997 P.2d 903. 

Thus, on remand, the trial court's next step is to determine "(i) the 

financial condition and needs of the recipient spouse; (ii) the recipient's earning 

capacity or ability to produce income; [and] (iii) the ability of the payor spouse to 

provide support." Dahl v. Dahl, 2015 UT 79, ~~94-95, --- P.3d ---.If Ms. Fahey is 

unable to meet all of her needs, despite the income she can now produce, 

Mr. MacDonald will likely still be responsible for some alimony payment, but it 

will be lesser. By contrast, if it appears that Ms. Fahey has been able to meet her 

own needs for some time, she will likely be obligated to disgorge the excess 

money she has been receiving from Mr. MacDonald. This court should reverse 

and remand for a reopening of the alimony award. 
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DATED this 16th day of February, 2016. 

ZIMMERMAN JONES BOOHER 
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Synopsis
Background: Ex-husband sought modification of
child support and alimony after change in employment.
The Fourth District Court, Provo Department, Claudia
Laycock, J., denied motion to modify and awarded ex-
wife part of requested attorney fees. Husband appealed
and wife cross-appealed.


Holdings: The Court of Appeals, Roth, J., held that:


[1] ex-husband's decrease in salary was a substantial
change in circumstances;


[2] fact that ex-husband lost job due to misconduct did
not make him voluntarily underemployed; and


[3] it was not necessary to make finding's regarding ex-
wife's need when awarding attorney fees for action to
enforce child support and alimony order.


Reversed and remanded.


Attorneys and Law Firms


*749  Rosemond G. Blakelock, Provo, for Appellant
and Cross-appellee.


Douglas B. Thayer and Andrew V. Wright, Provo, for
Appellee and Cross-appellant.


Before Judges ORME, DAVIS, and ROTH.


OPINION


ROTH, Judge:


¶ 1 Matthias Busche (Husband) appeals the district
court's denial of his motion to modify his child support
and alimony obligations following his termination
from employment and subsequent employment at
a lower salary. Husband also contends that the
district court abused its discretion when it ordered
him to pay $20,000 in attorney fees. Lori Ann
Busche (Wife) filed a cross-appeal, in which she
challenges the district court's decision to award her
only $20,000 of the $51,000 she requested in attorney
fees. We reverse the district court's finding that
Husband's job loss did not amount to a substantial
change of circumstances because he was voluntarily
underemployed and remand for reconsideration of
whether he was in fact voluntarily underemployed. We
affirm the attorney fees award of $3324.71 resulting
from the August 29, 2005 order to show cause hearing
but reverse and remand for reconsideration of the
remaining attorney fees award.


BACKGROUND


¶ 2 The Busches married in June 1995 and divorced on
January 7, 2005. At the time of the divorce, Husband
was earning a gross *750  monthly salary of $7067.
The parties have five children, and Wife stayed home
to care for them. As part of the stipulated divorce
decree, the parties agreed that Husband would pay
$1766 per month in child support and $1545 per month
in alimony, for a total of $3311 in monthly support
obligations.


¶ 3 Husband's employment as a manager for Tahitian
Noni, however, ended on January 28, 2005, shortly
after the divorce decree was entered. On June 21, 2005,
Husband filed a verified petition to modify the support
obligations of the divorce decree, citing his termination
from employment through no fault of his own as
“a substantial and material change in circumstances
with regard to [his] income.” The termination of
Husband's employment followed written warnings
from his employer in March 2004 and in December
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2004, requiring him to correct certain behaviors the
employer considered inappropriate. After discharging
him as a regular employee, Tahitian Noni retained
Husband as a contract employee at a rate of $5000
monthly. When the contract ended in early 2006,
Tahitian Noni declined to renew it, and Husband
remained unemployed until October 2, 2006, when he
began work with SupraNaturals at a monthly salary of
$4583.33.


¶ 4 The district court held a bench trial on June
7, 2007, to determine whether Husband's change in
employment and coinciding pay decrease warranted
a modification of the child support and alimony
obligations as specified in the divorce decree. In its
subsequent memorandum decision, the court attributed
Husband's “less remunerative salary” to “his refusal to
accept the [March and December 2004] warnings from
his supervisor at Tahitian Noni to change his behavior
and work habits,” even though he had agreed, less than
two weeks after the second warning, to pay a combined
$3311 per month in child support and alimony.
The court therefore found Husband to be voluntarily
underemployed. Based on this finding, the district
court determined that there was no substantial change
in circumstances to warrant further consideration of
Husband's petition to modify the decree's support
orders.


¶ 5 The district court also awarded Wife some, but not
all, of her attorney fees. Wife requested over $51,000
in attorney fees, which she incurred in the course
of earlier order to show cause (OSC) proceedings
as well as in connection with the trial on Husband's
petition. The court granted Wife's request for $3324.71
in attorney fees from an August 29, 2005 OSC hearing.
With respect to the remaining fees, the court found
that Wife had prevailed at the OSC hearings and at
trial and that she had shown a need but concluded
that the attorney fees requested were “excessive.” It
also determined that Husband, after factoring in his
support obligations, had very little ability to pay. In this
regard, the court refused to consider Husband's equity
in the marital home as a source of ongoing income
for purposes of determining his ability to pay attorney
fees. Accordingly, it granted Wife attorney fees in the
reduced amount of $16,675.29, bringing the total fee
award to $20,000.


¶ 6 The district court's findings and conclusions
regarding the modification petitions and the award of
attorney fees were memorialized in the Findings of


Fact and Amended Decree of Divorce. 1  Husband now
challenges the denial of his request for modification.
Husband and Wife both appeal the attorney fees order.


ISSUES AND STANDARDS OF REVIEW


¶ 7 Husband challenges the district court's decision
that there had not been an unforeseeable and
substantial change in circumstances that warranted
modification of the divorce decree's child support
and alimony orders. His contention of error, in
essence, has two components. Husband claims that the
district court erroneously found him to be voluntarily
underemployed. He also argues that the court abused
its discretion in determining that the voluntary
underemployment did not result in a substantial change
of circumstances that warranted modification of his
support obligations. In making this determination,
*751  Husband argues, the district court failed to


properly conduct the statutorily-required imputation
analysis that is part and parcel of a finding of voluntary
underemployment and instead simply imputed income
to him at the amount he earned when Tahitian Noni
fired him—$7067 per month. “The determination of
the trial court that there [has or has not] been a
substantial change of circumstances ... is presumed
valid, and we review the ruling under an abuse of
discretion standard.” Young v. Young, 2009 UT App
3, ¶ 4, 201 P.3d 301 (alteration and omission in
original) (internal quotation marks omitted). An abuse
of discretion can occur if a trial court misapplies the
law in exercising its discretion. See State v. Barrett,
2005 UT 88, ¶ 17 & n. 5, 127 P.3d 682. We review
the court's interpretation of statutory requirements for
correctness. See Lilly v. Lilly, 2011 UT App 53, ¶ 6,
250 P.3d 994.


¶ 8 Husband also challenges the district court's
decision to award Wife her attorney fees, arguing that
the court failed to enter findings on three statutorily-
required factors. While Wife purports to raise three
issues for review, all of her claims relate to the issue
of whether the district court properly awarded her
attorney fees in an amount less than she requested. We
review the district court's decision to award attorney
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fees in a modification proceeding for an abuse of
discretion. See Wilde v. Wilde, 2001 UT App 318, ¶ 38,
35 P.3d 341.


ANALYSIS


I. Modification of the Divorce
Decree's Support Obligations


¶ 9 Husband challenges the district court's
determination that he was voluntarily underemployed
and its consequent refusal to modify his support
obligations. As an initial matter, we consider whether
the district court properly used its finding of voluntary
underemployment as the basis for its conclusion that
there was not a substantial change in circumstances
sufficient to warrant modification of the support
orders.


¶ 10 We then address Husband's contention that
the district court erred in finding that he was
voluntarily underemployed pursuant to Utah Code


section 78–45–7.5(7) (the imputation provision). 2


To support this contention, Husband first argues
that the court improperly relied upon deposition
and affidavit testimony that was admitted only for
impeachment purposes as the basis for its conclusion
that Husband was terminated for cause. He then claims
that even if the district court correctly determined
that he had been terminated for cause, the court
erred in equating termination for cause and voluntary
underemployment. Rather, he argues the district court
should have considered the factors identified in Hall
v. Hall, 858 P.2d 1018 (Utah Ct.App.1993), to
make the determination whether he was voluntarily
underemployed.


¶ 11 Finally, Husband claims that the district court
failed to properly conduct an imputation analysis.
The primary focus of this argument is his claim that
the evidence did not support imputation of his full
previous salary. Husband also asserts that the court
should have applied the 2007 version of the imputation


provision, rather than the 2006 version. 3


*752  A. The District Court Conflated the
Substantial Change in Circumstances Analysis
with the Imputation Analysis.
[1]  ¶ 12 Utah law permits modification of


child support and alimony orders when there has
been a substantial change in circumstances. See
generally Utah Code Ann. § 78B–12–210(9)(a) (2008)
(permitting a parent to petition to modify child support
obligations when “there has been a substantial change
in circumstances”); Utah Code Ann. § 30–3–5(8)
(g) (Supp.2011) (stating that the district court has
continuing jurisdiction to modify spousal support
orders when there has been a “substantial material
change in circumstances not foreseeable at the time
of divorce”). In the case of child support orders, “a
substantial change in circumstances may include ...
material changes of 30% or more in the income
of a parent.” Utah Code Ann. § 78B–12–210(9)(b)
(iii). In the alimony context, a substantial change
in circumstances includes a change in income not
anticipated in the divorce decree. See Bolliger v.
Bolliger, 2000 UT App 47, ¶ 20, 997 P.2d 903; see,
e.g., Haslam v. Haslam, 657 P.2d 757, 758 (Utah 1982)
(reversing the denial of the petition to modify alimony
where the wife, who was unemployed at the time of the
divorce, was earning $1100 per month at the time of
the modification petition and had substantial savings).


[2]  ¶ 13 Here, it is undisputed that Husband's salary
decreased by about 35%, from $7067 per month at
the time the divorce decree was entered in January
2005 to $4583.33 per month in October 2006, and
that such a decrease was not contemplated in the


divorce decree itself. 4  Nevertheless, in the findings
of fact and amended decree of divorce, the district
court declined to consider this change in income as
the kind of “substantial change of circumstances” that
would warrant consideration of Husband's petition to
modify his support obligations, see Utah Code Ann. §
78B–12–210(9)(a); accord Utah Code Ann. § 30–3–
5(8)(g), because it attributed the change to Husband's
voluntary underemployment. There is nothing in the
applicable statutes, however, that links the reason for
an unanticipated loss of income to the determination of
whether that loss amounted to a substantial change of
circumstances. Rather, the court must first determine
whether there is a substantial change in circumstances
that warrants consideration of the modification
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petition, see Utah Code Ann. § 78B–12–210(9)
(a) (child support modification statute); Utah Code
Ann. § 30–3–5(8)(g) (spousal support modification
statute), and if there is a substantial change, then
the court shall conduct the imputation analysis,
which involves determining whether the petitioner
is voluntarily unemployed or underemployed and,
if so, how much income ought to be imputed, see
Utah Code Ann. § 78–45–7.5(7)(a)–(b) (Supp.2006)
(current version at Utah Code Ann. § 78B–12–203(7)
(a)–(b) (2008)). Thus, because Husband's decrease
in salary amounted to a change in circumstances
sufficient to warrant consideration of his modification
petition, the court should have gone on to conduct
an imputation analysis in order to determine whether
modification of Husband's support obligations was
ultimately warranted. Instead, the court first addressed
the issue of whether Husband's reduced income was
the result of voluntary underemployment (part of
the imputation analysis) and having decided that it
was, never reached the issue of whether there was
a substantial change of circumstances in the first
instance. Doing so thus inappropriately conflated the
threshold question of whether there is a substantial
change of circumstance with the first stage of the
imputation analysis.


B. The District Court Applied the Wrong
Standard for Determining if Husband Was
Voluntarily Underemployed.
¶ 14 We next turn to Husband's contentions that
the district court improperly found *753  him
to be voluntarily underemployed and consequently
abused its discretion in imputing his full prior
salary. The district court found Husband to be
voluntarily underemployed based on “his refusal to
accept the warnings from his supervisor at Tahitian
Noni to change his behavior and work habits,”
which had directly “resulted in his discharge” and


his subsequent “less remunerative salary.” 5  As a
result, the court declined to consider modification


of his existing support obligations. 6  According to
Husband, income ought not be imputed to him
because termination for cause does not necessarily
constitute voluntary underemployment as the term is
used in the imputation provision. While Husband is
correct that he was not voluntarily unemployed as
a result of his termination from Tahitian Noni, we


remand for further consideration regarding whether
his subsequently-reduced income was the result of
voluntary underemployment attributable to his actions
after he initially lost the Tahitian Noni job and,
if so, whether imputation of additional income is
appropriate.


1. Husband's Termination Did Not Result in
Voluntary Underemployment.
¶ 15 Although it may be tempting to place the burden
of the loss of income stemming from a termination
for misconduct on the culpable party rather than on a
dependent spouse or child, the legislature has elected to
allow imputation of income only when the petitioner's
loss of employment is voluntary. Specifically, the
imputation provision then in effect provided that
“[i]ncome may not be imputed to a parent ... in
contested cases[ unless] a hearing is held and a
finding made that the parent is voluntarily unemployed
or underemployed.” Id. § 78–45–7.5(7)(a) (emphasis


added). 7  The term “voluntarily,” however, is not
defined in the imputation provision, and Utah appellate
courts have not previously had an opportunity to
construe its meaning. When interpreting a statute,
we first consult its plain language, “presum[ing] that
the legislature used each word advisedly and giv[ing]
effect to each term according to its ordinary and
accepted meaning.” Arredondo v. Avis Rent A Car Sys.,
Inc., 2001 UT 29, ¶ 12, 24 P.3d 928 (internal quotation
marks omitted). For this reason, “courts often refer
to the dictionary to define statutory terms.” Keene v.
Bonser, 2005 UT App 37, ¶ 10, 107 P.3d 693.


[3]  [4]  ¶ 16 Black's Law Dictionary defines
the word “voluntarily” to mean “[i]ntentionally;
without coercion.” Black's Law Dictionary
1710 (9th ed. 2009); cf. Random House,
Inc., Dictionary.com Unabridged, available at
http://dictionary.reference.com/browse/voluntary (last
visited Jan. 6, 2012) (defining “voluntary” as “acting
or done without compulsion or obligation”; “done by
intention, and not by accident”). Because the word “
‘voluntarily’ directly modifies the phrase ‘unemployed
or underemployed[,’] [t]he plain, definite, and sensible
meaning of the provision, then, is that a [petitioner]
is ‘voluntarily unemployed or underemployed’ *754
when [he or she] intentionally chooses of his
or her own free will to become unemployed or
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underemployed.” In re J.R.T., 55 P.3d 217, 219
(Colo.Ct.App.2002), aff'd, 70 P.3d 474 (Colo.2003)
(en banc); cf. Chandler v. Department of Emp't Sec.,
678 P.2d 315, 320 (Utah 1984) (Oaks, J., writing
for the majority on this issue) (“In the context of
th[e workers' compensation] statute, “voluntarily”
simply means at the volition of the employee,
in contrast to a firing or other termination at
the behest of the employer.”). A petitioner who
is involuntarily terminated, even as a result of
his or her wrongful actions, does not deliberately
choose to lose the job and therefore cannot be
considered voluntarily unemployed or underemployed
simply because the termination was for cause. This
interpretation not only tracks the plain meaning of
the phrase but also is consistent with the imputation
provision's goal of imputing income “to prevent
parents [and spouses] from reducing their child
support or alimony by purposeful unemployment or


underemployment.” 8  Griffith v. Griffith, 959 P.2d
1015, 1018 (Utah Ct.App.1998) (emphasis added),
aff'd, 1999 UT 78, 985 P.2d 255; American Law
Inst., Principles of the Law of Family Dissolution:
Analysis and Recommendations § 3.14(5) cmt. e(i)
(2002) ( “Imputation is used when the obligor is
believed to be concealing income or to be shirking in
his efforts to earn income.”).


¶ 17 In addition, our interpretation of voluntary
unemployment or underemployment to mean
deliberate job loss accords with the decisions of a
number of courts in other jurisdictions that have
concluded that termination for cause, even termination
resulting from misconduct, does not constitute
voluntary unemployment or underemployment. For
example, in In re J.R.T., 70 P.3d 474 (Colo.2003)
(en banc), a father was ordered, by two separate
trial courts, to pay child support for his minor
children based on a monthly salary of $4510, see
id. at 475–76. Shortly thereafter, the father was
terminated from his employment for violating the
company's sexual harassment policies. See id. at 475.
He was subsequently hired and terminated from a
second position for failing to timely deposit company
funds. See id. Finally, the father was able to obtain
employment at a monthly salary of $2167, and he
moved to reduce his child support obligations. See
id. The trial courts in both cases found him to
be voluntarily underemployed because he had been


terminated due to misconduct. See id. at 475–76.
The Colorado Supreme Court consolidated the two
cases and undertook an analysis of what the term
“voluntarily” means in the context of determining
whether a parent is voluntarily underemployed. See id.
at 476–78. The court observed that


[a]bility to pay is generally calibrated on the
basis of actual gross income, unless the facts of
the case indicate that the parent is voluntarily ...
underemployed.... “Imputation is troubling when
the obligor is charged with obligations that he may
not be able to pay, even with the best of efforts....”


.... [Moreover], the automatic imputation of income
at the level of pay the parent earned before being
fired would prevent the court from examining
the present circumstances of the parent's incom[e]
earning ability, would not result in like treatment for
similarly situated parents, and would not necessarily
take into account the best interests of the child.


Id. at 478–79 (quoting American Law Inst., § 3.14(5)
cmt. e(i)). After considering the goals of the statute
and its legislative history, the court decided that
the legislature “intended income imputation to be an
important exception to the normal rule of computation
based on actual gross income.” This exception arises
only when the petitioner “shirks his or her child
support obligation by unreasonably *755  foregoing
higher paying employment that he or she could
obtain,” either by deliberately leaving a higher-paying
position or by unreasonably failing to seek more
lucrative pay once the higher income has been lost. See
id. at 479.


¶ 18 Other jurisdictions have adopted a
similar definition of voluntary unemployment or
underemployment. See, e.g., Hart v. Hart, 19
Conn.App. 91, 561 A.2d 151, 152 (1989) (“It is
particularly appropriate to base a financial award on
earning capacity where there is evidence that the payor
has voluntarily quit or avoided obtaining employment
in his field.”); Guard v. Guard, 993 So.2d 1086,
1089–90 (Fla.Dist.Ct.App.2008) (agreeing with the
husband that forced resignation by itself did not
constitute voluntary underemployment); Pace v. Pace,
135 Idaho 749, 24 P.3d 66, 68–69 (Idaho Ct.App.2001)
(noting that although “ ‘it was [the mother]'s willful
choice to improperly use prescription drugs[, which
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led to termination],’ ” the termination itself was not
voluntary); In re Marriage of Johnson, 24 Kan.App.2d
631, 950 P.2d 267, 270 (1997) (“Voluntary conduct
that results in an involuntary loss of income does
not necessarily determine that a parent is deliberately
unemployed or underemployed.”); Lee v. Lee,
459 N.W.2d 365, 370 (Minn.Ct.App.1990) (“Even
assuming the willfulness of [the father]'s on-the-job
misconduct ..., we are cited to no authority which
permits a tribunal to equate willful misconduct with
voluntary termination where there is no evidence that
the misconduct was an attempt to induce termination
and thereby avoid a child support obligation.”); In
re Sarvela, 154 N.H. 426, 910 A.2d 1214, 1223
(2006) (“A parent who is involuntarily terminated
from his or her employment, or ... involuntarily resigns
from that employment, did not ‘voluntarily’ become
unemployed or underemployed.”); Wilson v. Wilson,
43 S.W.3d 495, 497 (Tenn.Ct.App.2000) (“We do
not think that any time an obligor parent is fired
for misconduct he or she is willfully unemployed
under that provision of the child support guidelines.
Although there is no requirement that a parent intended
to avoid [his or her] child support obligations by
[his or her] actions, we do think that willful or
voluntary unemployment or underemployment must
result from an intent on the part of the parent to
reduce or terminate his or her income.”); Adkins v.
Adkins, 221 W.Va. 602, 656 S.E.2d 47, 53 (2007)
(noting that West Virginia's imputation provision
has been interpreted in a manner that excludes “an
involuntary termination, including those that are for
cause and which involve intentional conduct,” from
the definition of voluntary underemployment for


which income may be imputed). 9  The American
Law Institute appears to have adopted a view
of the law *756  that would support a similar
approach to the concept of voluntary unemployment
or underemployment in termination-for-cause cases:
“Imputation is used when the obligor is believed to be
concealing income or to be shirking in his efforts to
earn income.” American Law Inst., § 3.14(5) cmt. e(i).


¶ 19 Wife argues that the interpretation of


the voluntary underemployment aspect 10  of the
imputation provision to require an intentional shirking
in one's efforts to earn an appropriate income, rather
than simply termination for cause, is precluded by our
recent decision in Connell v. Connell, 2010 UT App


139, 233 P.3d 836. This argument is not persuasive.
In Connell, we upheld the trial court's imputation
of income based on its finding that the husband's
forced resignation from his job at Brigham Young
University (BYU) was for cause, see id. ¶¶ 19–20,
and our opinion therefore states that termination for
cause, followed by a reduction in salary, can amount to
voluntary underemployment. The focus of the appeal,
however, was not on whether the husband's loss of
his job at BYU was voluntary, which the husband
did not contest, but on whether his earlier deliberate
departure from Novell, Inc. for a lesser-paying job
amounted to voluntary underemployment under the
statute. See id. ¶¶ 14–15. Because the husband did
not actually raise, as a claim of error on appeal, the
issue of whether his forced resignation from BYU for
misconduct constituted voluntary underemployment,
Connell's statement that the husband's for-cause job
loss resulted in voluntary underemployment does not
amount to a holding. Rather, it is a recognition of the
basis for the district court's unchallenged decision to
impute income at the lower level of the BYU salary,
rather than at the higher Novell salary. That statement,
therefore, does not have the precedential significance
that Wife claims.


¶ 20 In the end, based on our interpretation of
the imputation provision and our own relevant case
law, we agree with the conclusion of the Colorado
Court of Appeals “that whether a person lost a job
because of willful or knowing misconduct is not
determinative of whether the person is voluntarily
unemployed or underemployed.” In re J.R.T., 55
P.3d 217, 220 (Colo.Ct.App.2002), aff'd, 70 P.3d 474
(Colo.2003) (en banc). Instead, the job loss itself must
be intentional. As a result, the district court's finding
that Husband was voluntarily underemployed simply
based on the for-cause nature of his termination from
Tahitian Noni was in error.


2. On Remand Husband's Conduct
Posttermination May Be Examined To Determine
Whether There Is Voluntary Underemployment.
[5]  ¶ 21 Nevertheless, our decision that termination


for cause does not in itself constitute voluntary
underemployment does not conclude the inquiry. As
the Colorado Court of Appeals stated in In re J.R.T.,
55 P.3d 217 (Colo.Ct.App.2002), aff'd, 70 P.3d 474
(Colo.2003) (en banc),
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What is determinative ... is the
person's subsequent course of
action and decision making.
A person who has been
involuntarily terminated from a
position may thereafter become
voluntarily ... underemployed
by not attempting in good
faith to obtain new employment
at a comparable salary or
by refusing to accept suitable
employment offers.


Id. at 220 (citing Jensen v. Jensen, 877 S.W.2d
131, 136 (Mo.Ct.App.1994)). Adopting a similar
approach, a Florida appellate court has held that
even after finding that the parent was not voluntarily
underemployed as a result of termination or forced
resignation, a court must consider “what that parent
has done since the prior employment, i.e., whether he
or she has remained unemployed or underemployed
voluntarily” as a result of the party's “pursuit of his
own interests or through less than diligent and bona
fide efforts to find employment paying income at a
level equal to or better than that formerly received,”
see Guard, 993 So.2d at 1089 (internal quotation
marks omitted). In other words, after determining
that a petitioner's for-cause job loss did not result in
*757  voluntary unemployment or underemployment,


the district court must then consider what the
petitioner has done in the aftermath of termination to
determine whether he or she has become voluntarily
underemployed by virtue of his or her failure to then
make reasonable efforts to obtain employment at a pay
rate comparable to that of the lost employment. This
determination necessarily depends on whether there
are jobs available in the relevant market for a person
with the party's qualifications and experience.


[6]  ¶ 22 In Hall v. Hall, 858 P.2d 1018
(Utah Ct.App.1993), we described the appropriate
analysis for assessing whether a person's continuing
underemployment following termination is voluntary.
See id. at 1023–27. Although the precise issue in Hall
was whether income could be imputed in the absence
of a finding of voluntary underemployment, see id.
at 1024, we identified several factors pertinent to the
determination of whether underemployment is actually
voluntary:


Although the trial court found
that appellant is currently
earning less than he was
previously, that isolated finding
does not answer the critical
question of whether the drop in
earnings was voluntary. Rather,
appellant's current earnings,
as compared to his historical
income, is merely one element
in the matrix of factual
issues affecting the ultimate
finding of whether appellant is
underemployed. Many critical
questions are left unanswered:
What are appellant's abilities?
Is appellant's current salary
below the prevailing market
for a person with his
abilities? Are there any job
openings for a person with
appellant's abilities? At a
minimum, the trial court
must determine appellant's
employment capacity and
earnings potential ... before it
[can] logically conclude that he
is, in fact, underemployed.


Id. at 1026. These factors closely align with
those identified in the imputation provision for
determining how much income is appropriately
imputed. See generally Utah Code Ann. § 78–45–
7.5(7)(b) (Supp.2006) (current version at 78B–12–
203(7)(b) (2008)) (“If income is imputed to a parent,
the income shall be based upon employment potential
and probable earnings as derived from work history,
occupation qualifications, and prevailing earnings for
persons of similar backgrounds in the community, or
the median earning for persons in the same occupation
in the same geographical area as found in the statistics
maintained by the Bureau of Labor Statistics.”). This
overlap is not merely coincidental but rather stems
from the nature of the imputation inquiry. That is, in
cases where the initial job loss was not intentional
and the focus is on the petitioner's conduct in the
aftermath, the factors that the legislature identified
in the imputation provision are as relevant to the
determination of whether the party is in fact voluntarily
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underemployed as they are to the determination of
the specific amount that ought to be imputed. This
is because reduced income in the aftermath of job
loss does not itself support a reasonable inference
that the underemployment is voluntary; rather, such a
finding of voluntary underemployment must be based
on evidence that the party could be earning more with
reasonable effort. Consequently, the petitioner's skills
and experience as well as the prevailing wages for
a person with his or her qualifications, that is, the
considerations outlined in the imputation provision
and in Hall, are pertinent to the district court's
assessment of voluntariness.


[7]  ¶ 23 Put differently, the court must determine
whether there are jobs reasonably available to someone
with the party's qualifications and experience. Should
the court determine that the petitioner is indeed
voluntarily underemployed and that imputation is
appropriate under the circumstances, it may then
proceed to refine the analysis to arrive at a specific
amount of income to be imputed. See Connell, 2010
UT App 139, ¶¶ 16–17, 233 P.3d 836 (stating that
“a finding of voluntary underemployment does not
require a court to impute the higher income; it merely
allows it to do so” after weighing the factors in the
imputation provision (citing Hill v. Hill, 869 P.2d 963,
964–65 (Utah Ct.App.1994))); see also In re J.R.T., 70
P.3d 474, 478–79 (Colo.2003) (en banc) (“[A]utomatic
imputation of income at the level of pay the parent
earned before being fired would prevent the court from
examining the present circumstances of the parent's
incom[e] earning ability, would *758  not result in
like treatment for similarly situated parents, and would
not necessarily take into account the best interests of
the child.” (emphasis added)); Pace v. Pace, 135 Idaho
749, 24 P.3d 66, 69 (Idaho Ct.App.2001) (refusing
to impute income to a nurse who was attempting to
rehabilitate from the prescription drug addiction that
resulted in her termination from employment where to
do so would “add[ ] to an accumulating burden which
falls upon the parent at a time when [s]he is least able


to bear it”). 11


[8]  ¶ 24 While the district court in the case before
us did make some findings regarding the statutory
factors, its finding of voluntary underemployment was
ultimately premised on its conclusion that Husband's
conduct at work led to his termination and the


subsequent reduction in his income. We therefore
remand for the district court to reconsider whether
Husband's “subsequent course of action and decision
making” rendered him voluntarily underemployed. See
In re J.R.T., 55 P.3d 217, 220 (Colo.Ct.App.2002). In
making this decision, the district court must address
the factors identified in Hall and codified as subsection


(7)(b) of the imputation provision. 12  If, on remand,
the district court finds Husband to be voluntarily
underemployed, it must then determine, based on the
statutory factors and in the exercise of its discretion
under the circumstances, whether income ought to


be imputed to Husband, and if so, how much. 13  In
addressing these issues on remand, the trial court has
considerable discretion to decide *759  whether it is
appropriate to reopen the hearing to take additional
evidence or for any other proper purpose, given the
nature of our ruling here.


II. Attorney Fees


¶ 25 We now consider whether the district court
properly exercised its discretion in awarding Wife
$20,000 in attorney fees, rather than the $51,000 that
she requested, and whether it made the appropriate
findings to support the award. Specifically, Husband
argues that the award is not sustainable because the
district court did not make detailed findings about the
reasonableness of the fees, Wife's need, or Husband's
ability to pay. Wife's argument that the district court
exceeded its discretion in reducing the fees to $20,000
is based on three contentions. First, she asserts that the
court erred in deciding that Husband's equity in the
marital home was not income for purposes of attorney
fees. Second, she claims that the determination that
the requested fees were unreasonable was an abuse of
the district court's discretion. Finally, she contends that
the district court improperly considered the amount of
Husband's attorney fees, which were not part of the
evidence, in making that determination.


[9]  ¶ 26 The district court has broad discretion to
award attorney fees in a divorce decree modification
action, and we reverse such an award only if it is
“seriously inequitable or otherwise unjust.” Young v.
Young, 2009 UT App 3, ¶ 21, 201 P.3d 301. To allow
meaningful appellate review, however, the decision
to award attorney fees must be supported by detailed
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findings of fact. See Connell v. Connell, 2010 UT
App 139, ¶ 27, 233 P.3d 836. There are two classes
of attorney fees that may be awarded in a divorce
proceeding, each with different requirements. See id. ¶
28. “Fees awarded ... [for establishing a support order]
must be based on the usual factors of need, ability
to pay, and reasonableness.” See id.; see also Utah
Code Ann. § 30–3–3(1) (Supp.2011). “By contrast,
in awarding fees ... [for enforcing an existing support
order,] the court may disregard the financial need of
the moving party. The guiding factor ... is whether the
party seeking an award of fees substantially prevailed
on the claim.” Connell, 2010 UT App 139, ¶ 28,
233 P.3d 836 (internal quotation marks and additional
citations omitted) (citing Utah Code Ann. § 30–3–
3(2)); see id. ¶ 30 (noting that this is because fees
awarded for enforcing an existing order “serve no
equalizing function but allow the moving party to
collect fees unnecessarily incurred due to the other
party's recalcitrance”). The district court, however,
retains its discretion to reduce or eliminate attorney
fees if the paying party is unable to pay or if there
is another basis for reduction. See Utah Code Ann. §
30–3–3(2). The district court here made two awards
of attorney fees: one in the amount of $3324.71—
the full amount requested—for fees incurred at the
August 29, 2005 OSC hearing and one in the amount
of $16,675.29—reduced from the requested amount
of approximately $48,000—to cover the remainder of
Wife's accrued fees. We will address the propriety of
each award in turn.


A. The District Court Properly Awarded Attorney
Fees in the Amount of $3324.71 for the August 29,
2005 OSC Hearing.
[10]  [11]  ¶ 27 In June 2005, Wife filed a motion


for an order to show cause on the basis that Husband
was not paying alimony or child support as required
by the divorce decree. As a result, the district court
ordered Husband to make back payments. It reserved
the issue of attorney fees, however, until trial. At trial,
Wife requested an award of fees for the OSC hearing
in the amount of $3324.71 and provided supporting
documentation. The district court determined Wife
to be the prevailing party at that hearing, found
the fees to be “appropriate,” and awarded Wife the
$3324.71 she requested. Husband now argues that the
court failed to make findings regarding Wife's need.
Wife's need, however, is not “relevant” in actions to


enforce existing support orders. See Connell, 2010 UT
App 139, ¶¶ 28, 31, 233 P.3d 836 (stating that the
financial need of the moving party may be disregarded
in enforcement actions). Rather, reasonable attorney
fees may be awarded to the prevailing party. See id.
Because the district court made the requisite findings
and there is no challenge *760  to those findings, we
affirm the award of $3324.71 in attorney fees from the
August 29, 2005 OSC hearing.


B. It Is Necessary To Remand for Additional
Findings with Respect to the Remaining Attorney
Fees.
[12]  ¶ 28 Wife also requested approximately $48,000


for attorney fees that were incurred at earlier OSC
hearings and at trial. Although Wife provided the
district court with a breakdown of these fees for
reference, the court did not distinguish between fees
incurred to enforce existing support orders (OSC
hearing fees) and those incurred in establishing a new
order (trial fees) in making the award. Because the
district court did not make this distinction, we cannot
conduct a meaningful review of its conclusions. See
generally id. ¶ 27 (requiring the trial court to make
adequate findings of fact to permit appellate review).
We recognize that the district court made findings
on all the required factors applicable to an award
of trial fees (Wife's need, Husband's ability to pay,
the reasonableness of the requested fees) and OSC
hearing fees (Wife's status as the prevailing party).
But because the analyses were combined, with the
fees from each proceeding lumped together without
distinction, we cannot meaningfully assess whether
the award constituted a proper exercise of discretion.
Remand will allow the district court an opportunity to
more clearly enunciate its findings with respect to the
two types of claims for attorney fees and more fully
explain its reasoning for any reductions. Furthermore,
the court's determination about whether Husband is
in fact voluntarily underemployed directly relates to
Husband's ability to pay and may affect the district
court's decision regarding trial fees. We therefore
reverse the award and remand for the entry of attorney
fees with the requisite findings for each type of award.


1. Findings on Remand
¶ 29 On remand, should the district court award Wife
attorney fees incurred during the OSC hearings, “its
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order should be supported by a finding that Wife
substantially prevailed on the motions for which she
seeks attorney fees.” See Connell, 2010 UT App 139,
¶ 32, 233 P.3d 836. If it reduces or precludes Wife's
recovery of attorney fees from the OSC hearings, it
must include “a finding that Husband is impecunious
or a statement on the record of its reason for its
decision,” such as a finding that the requested fees
were unreasonable. See id.


¶ 30 If the district court awards attorney fees incurred
at trial, it must make findings regarding “Wife's need,
Husband's ability to pay, and the reasonableness of
the fees.” See id. An award of less than all the fees
requested should include an explanation of how the
court arrived at the amount awarded. See generally
Rappleye v. Rappleye, 855 P.2d 260, 266 (Utah
Ct.App.1993) (remanding for further consideration
of the reasonableness of the attorney fees award
because the factual findings did not adequately explain
why the district court awarded the wife $5000 when
she requested over $15,000). In addition, contrary
to Wife's contention, it appears to us that the
district court properly understood that it could not
consider Husband's counsel's unsworn statement that
Husband's fees were approximately one-fifth of Wife's
as evidence that Wife's fees were unreasonable, and
we anticipate that on remand it will also base its
reasonableness finding solely upon the competent and
admissible evidence presented to it.


2. Home Equity
[13]  ¶ 31 In connection with any award of attorney


fees, the district court may consider all sources of
income but, contrary to Wife's position, is not required
to treat Husband's equity in the marital home as
income. The cases relied upon by Wife help to
illustrate this maxim. For example, in Crompton v.
Crompton, 888 P.2d 686 (Utah Ct.App.1994), this
court held that


it would be inappropriate for an
appellate court to tie the hands
of a trial court by confining
its consideration of income in
every case to only that which
springs from a forty-hour-week
source. A trial court must be
able to consider all sources of


income that were used by the
parties during their marriage
to meet their self-defined
needs, from whatever source
—overtime, *761  second job,
self-employment, etc., as well
as unearned income.


Id. at 689. Wife argues that the home equity here is the
type of “unearned income” referenced in Crompton.
In Crompton, however, the husband had consistently
worked twenty to thirty hours in overtime each week
throughout the marriage. See id. at 688. Because the
parties had established a lifestyle that consumed this
additional income, the trial court imputed income
to the husband that included overtime pay. See id.
In affirming, this court recognized that the overtime
income was enjoyed during the marriage and was
“regular, consistent and predictable.” See id. In the
instance case, the home equity is a one-time source that
came into being because of the divorce. Moreover, the
language in Crompton merely grants the trial court the
flexibility to consider all sources of income. Nothing
about the language of this case, or other cases cited
by Wife, mandates that the court consider all the
paying party's assets, such as home equity, as income
for purposes of calculating support orders; rather, the
matter is left to the court's judgment. See, e.g., Young
v. Young, 2009 UT App 3, ¶¶ 23–24, 201 P.3d 301
(concluding that the trial court's consideration of the
husband's proceeds from the sale of the marital home in
determining his ability to pay attorney fees was within
its discretion where the husband was incarcerated and


had no other source of income); 14  cf. Adelman v.
Adelman, 815 P.2d 741, 745–46 (Utah Ct.App.1991)
(affirming the trial court's decision to allow the wife
to collect past-due alimony and unreimbursed medical
expenses for the minor children, monies that had
already been deemed the husband's responsibility,
from the husband's equity in the marital home). We
decline to adopt such a requirement here.


C. Attorney Fees on Appeal Are Not Warranted.
¶ 32 Finally, Wife requests attorney fees on appeal.
Wife's request, however, is limited to fees pursuant
to rule 33 of the Utah Rules of Appellate Procedure.
Under rule 33, a party may recover attorney fees
incurred on appeal where the argument “is one that is
not grounded in fact, not warranted by existing law, or
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not based on a good faith argument to extend, modify,
or reverse existing law.” Utah R.App. P. 33(b). Based
on our decision here, rule 33 does not support an award
of attorney fees against Husband on appeal.


CONCLUSION


¶ 33 Husband's change in income constituted a
substantial change in circumstances that warranted
consideration of his modification petition. Because
Wife alleged that Husband's reduced income was due
to voluntary underemployment after his involuntary
termination, the court was required to conduct the
imputation analysis to determine if Husband was in
fact voluntarily underemployed and, if so, whether
income ought to be imputed to him. We reverse the
district court's finding that Husband was voluntarily
underemployed based solely on his termination from


Tahitian Noni and remand for the court to consider
whether Husband is voluntarily underemployed based
on his posttermination conduct and if so, to calculate
how much income, if any, to impute to him.


¶ 34 With respect to attorney fees, we affirm the award
of $3324.71 incurred at the August 29, 2005 OSC
hearing. We reverse, however, the attorney fees award
in the amount of $16,675.29 and remand for the district
court to make findings consistent with this opinion
in support of any fees awarded beyond the $3324.71.
Wife's request for attorney fees on appeal is denied.


¶ 35 WE CONCUR: GREGORY K. ORME and
JAMES Z. DAVIS, Judges.


All Citations
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Footnotes
1 Wife filed her own petition to modify in which she asked the district court to require Husband to submit copies


of certain financial documents each year. The parties reached an agreement to exchange tax returns by April
30 of each year, and the court granted Wife's petition to modify the divorce decree as per their stipulation.
That modification is not at issue in this appeal.


2 In 2008, the Utah Legislature renumbered the Utah Child Support Act, in which the imputation provision is
located. Because the imputation provision has also been substantively amended, however, we must refer
to the version in effect during the lower court proceedings. For convenience of the reader, we will generally
refer to this provision as the imputation provision rather than by number within the text. In citation, however,
we must reference the former numbering, which was 78–45–7.5(7). See Utah Code Ann. § 78–45–7.5(7)
(Supp.2006). Section 78–45–7.5(7) is now codified as section 78B–12–203(7). See Utah Code Ann. § 78B–
12–203 amend. notes (2008).


References to other pertinent sections of the child support act as well as to the divorce provisions
governing modification of alimony, however, are to the current version because they are substantively
identical to the version then in effect.


3 The 2006 version of the imputation provision is identical to the statute that was in effect when Husband's
employment with Tahitian Noni first ended in January 2005. Compare Utah Code Ann. § 78–45–7.5(7)
(Supp.2006), with id. (2002). The parties have only referred to the 2006 version, and we therefore refer to
it as well for consistency.


4 Although Husband may have been aware that his income could significantly decrease if he failed to remedy
the behaviors that were leading to the warnings regarding his job performance, “[t]he fact that [a] part[y] may
have anticipated [a substantial material change in circumstances] in [his] own mind[ ] ... does not mean that
the decree itself contemplates the change.” See Bolliger v. Bolliger, 2000 UT App 47, ¶ 13, 997 P.2d 903
(fourth alteration in original) (internal quotation marks omitted).


5 Husband contends that the district court could not have made this finding without improperly relying on the
substance of deposition and affidavit testimony that was admitted solely for impeachment purposes. We
need not address that issue, however, because our conclusion in this section that Husband's termination,
even if for cause, cannot be the basis for a finding of voluntary underemployment renders any erroneous
consideration of impeachment testimony harmless.
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6 Husband contends that the court abused its discretion in imputing his full previous salary to him because
the evidence did not support imputation of income at that level. Although Husband presents this as an
insufficiency-of-the-evidence claim, it appears to us that the district court did not impute income to him
at all. Rather, as explained above, once the court found that his termination from Tahitian Noni was for
cause, it simply decided that his subsequently-reduced income was voluntary as well and equated Husband's
voluntary underemployment with a lack of changed circumstances sufficient to warrant consideration of the
petition to modify. It therefore declined to modify the support orders and left Husband's support obligations
unchanged. Although the result was the same as it would be if the court had imputed income to Husband at
his previous salary, the court actually did not conduct an imputation analysis and therefore did not impute
income to Husband at all.


7 Although the section of the Utah Code that addresses imputation is located in the Utah Child Support Act, “it
is also relevant to imputation in the alimony context.” Fish v. Fish, 2010 UT App 292, ¶ 14 n. 5, 242 P.3d 787.


8 Indeed, however inviting it may seem under the circumstances, alimony and child support are not intended to
be used as a form of punishment. See, e.g., English v. English, 565 P.2d 409, 411 (Utah 1977) (“The purpose
of alimony is to provide support for [one spouse] and not to inflict punitive damages on the [other]. Alimony is
not intended as a penalty against the [paying spouse] nor a reward to the [dependent spouse] ....” (internal
quotation marks omitted)); Connell v. Connell, 2010 UT App 139, ¶ 16, 233 P.3d 836 (“The purpose of ...
imputation is to prevent parents from reducing their child support or alimony by purposeful unemployment
or underemployment.” (internal quotation marks omitted)).


9 We have located cases from three jurisdictions that have held that termination for cause constitutes voluntary
unemployment or underemployment. Only one, however, actually interprets the “voluntary unemployment or
underemployment” language to include terminations for cause. In that case, the Kentucky Court of Appeals,
in an unpublished decision, rather summarily extended the reasoning of an earlier case that held that an
incarcerated parent was voluntarily underemployed to a case where a father was terminated for violating
his company's drug policy. See H.E.S. v. Commonwealth, No. 2008–CA–001006–ME, 2009 WL 414597,
at *1 (Ky.Ct.App.2009) (stating that like the incarcerated parent, it was “apparent that [the father who failed
to comply with company policy was] voluntarily engaged in conduct which he should have known would
impair his ability to support his children” (internal quotation marks omitted)). In the other two jurisdictions,
the applicable statutes explicitly include an element of fault. See Woehl v. Woehl, 2002 SD 6, ¶¶ 8, 15,
639 N.W.2d 188, 190–92 (rejecting “the notion that ... [the] resulting termination of [a father who struck his
coworker-girlfriend at their place of employment] cannot be considered voluntary because he did not provoke
termination for the express purpose of avoiding child support” on the basis that the applicable statute permits
a court to impute income where “[t]he voluntary act of [the] parent ... reduces that parent's income” (third
alteration in original) (internal quotation marks omitted)); see also Ewing v. Ewing, 2004 PA Super 46, ¶
23, 843 A.2d 1282 (noting that the statutory provision includes “fired for cause” in its definition of “voluntary
reduction of income”).


In three other jurisdictions, the pertinent state law expressly prohibits a district court from granting a petition
to reduce support obligations based on a change in circumstances attributable to the petitioner's voluntary
acts. See, e.g., In re Marriage of Imlay, 251 Ill.App.3d 138, 190 Ill.Dec. 539, 621 N.E.2d 992, 993–95
(1993); Murphy v. Murphy, 17 Neb.App. 279, 759 N.W.2d 710, 715–16 (2008); Edwards v. Lowry, 232 Va.
110, 348 S.E.2d 259, 261 (1986), superseded by statute on other grounds as stated in Farley v. Liskey,
12 Va.App. 1, 401 S.E.2d 897, 898–99 (1991).


10 In this discussion, we sometimes refer to the “voluntary unemployment or underemployment” element of
the imputation provision as simply the “voluntary underemployment” element. This shorthand is for ease
of reference.


11 There are several Utah cases where the obligated party is incarcerated following a criminal conviction and
income is imputed in the amount the party would be earning but for the incarceration, regardless of the
realities of the party's ability to make support payments. See, e.g., Young v. Young, 2009 UT App 3, ¶ 13,
201 P.3d 301; Proctor v. Proctor, 773 P.2d 1389, 1391 (Utah Ct.App.1989) (mem.). In those cases, the
imputation analysis is cursory, apparently because the choice to commit a criminal act results in the party
being unable to work and thereby fulfill his or her support obligations. See generally Commonwealth ex rel.
Marshall v. Marshall, 15 S.W.3d 396, 401–02 (Ky.Ct.App.2000) (reversing a reduction of a child support
obligation for an incarcerated father because “he voluntarily engaged in conduct which he should have
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known would impair his ability to support his children”). Our decision here does not reach the situation of an
obligor who is out of a job as the result of a choice to engage in criminal activity.


12 Husband contends that the district court should use the 2007 version of the imputation provision, which
became effective on July 1, 2007, rather than the 2006 version, which was in effect at the time of the
underlying events and through the time of trial, see Utah Code Ann. § 78–45–7.5(7) (2002, Supp.2006, &
Supp.2007) (current version at Utah Code Ann. § 78B–12–203(7) (2008)). It is well established that “[w]hen
adjudicating a dispute we apply the version of the statute that was in effect at the time of the events giving
rise to [the] [action],” Connell v. Connell, 2010 UT App 139, ¶ 16 n. 4, 233 P.3d 836 (second and third
alterations in original) (internal quotation marks omitted). Although there are some limited exceptions to this
rule, Husband has not persuaded us, with regard to subsection (7)(a) of the imputation provision, that any
such exceptions were applicable at the time of the trial on June 7, 2007.


In Hall v. Hall, 858 P.2d 1018 (Utah Ct.App.1993), however, this court identified the availability of
employment opportunities as one of the factors relevant to determining whether one is voluntarily
underemployed. See id. at 1026. As we have discussed, the Hall factors are substantially identical to the
statutory factors listed in subsection (7)(b). For this reason, we view the 2007 amendment to subsection (7)
(b) as having clarified the statute by specifically identifying “employment opportunities” as a factor, rather
than having added it as a new one. As Hall implicitly recognized, the availability of opportunities for more
remunerative employment is a natural and logical consideration in the analysis of whether unemployment
or underemployment is voluntary.


13 Husband argues, in his reply brief, that the district court must take into consideration his tax liability when
calculating his alimony obligation. See generally Fish v. Fish, 2010 UT App 292, ¶ 21, 242 P.3d 787
(instructing the trial court to consider the husband's tax liability on imputed income as part of its examination
of his ability to pay alimony); Andrus v. Andrus, 2007 UT App 291, ¶¶ 17–18, 169 P.3d 754 (remanding
for additional findings on the husband's ability to pay alimony when the district court was presented with
evidence of his tax obligations but did not make any findings that demonstrated whether it had considered
these payments in calculating his income). We decline to consider this claim, however, because it was
presented for the first time in the reply brief and is therefore waived. See generally Allen v. Friel, 2008 UT 56,
¶ 8, 194 P.3d 903 (“It is well settled that issues raised by an appellant in the reply brief that were not presented
in the opening brief are considered waived and will not be considered by the appellate court.” (internal
quotation marks omitted)).


14 Wife also directs us to the decision of Madsen v. Madsen, No. 971680–CA, 1998 WL 1758391 (Utah
Ct.App.1998) (mem.). In that case, the trial court ordered the husband to pay $2000 in attorney fees, which
it found he could pay from his equity in the marital home. See id. at *2. This court, however, remanded for
additional findings to support the amount of the award. See id. There was no discussion about whether the
court's consideration of home equity as income was proper. See id.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Janet Sue JOHNSON, Plaintiff and Appellee,
v.


Val Budge JOHNSON,
Defendant and Appellant.


No. 910179–CA.
|


June 4, 1993.


Divorce action was brought. The Second District
Court, Weber County, John F. Wahlquist, J., divorced
parties, and wife appealed. The Court of Appeals,
Jackson, J., 771 P.2d 696,affirmed in part, reversed
in part, and remanded. The District Court, Stanton
M. Taylor, J., awarded wife nonterminable alimony.
Husband appealed. The Court of Appeals, Bench,
J., held that: (1) it was impermissible to grant
nonterminable alimony based on a finding that wife
was entitled to share in the benefits of the other
spouse's professional degree, and (2) trial court abused
its discretion in not considering the retirement benefits
the wife would receive in award of alimony.


Vacated and remanded.


Attorneys and Law Firms


*250  C. Gerald Parker, Ogden, for defendant and
appellant.


Stephen W. Farr, Ogden, for plaintiff and appellee.


Opinion


*251  Before BENCH, GARFF and JACKSON, JJ.


OPINION


BENCH, Judge:


Val Johnson appeals from an order of the trial
court granting his ex-wife, Janet Johnson, alimony
that is nonterminable, even upon her remarriage. He
also challenges the alimony award in view of Mrs.
Johnson's eligibility to receive substantial retirement


benefits in the future. We vacate the alimony award
and remand.


FACTS


A decree of divorce between the parties was entered
in 1987. The decree provided that Mrs. Johnson be
awarded alimony of $1,000 per month to continue for
ten years or until she either remarries, cohabits, or
dies. The decree also awarded child support to Mrs.
Johnson in the amount of $648 per child per month.
Mr. Johnson filed an appeal with this court seeking
a reversal or adjustment of the property division and
the alimony and child support awards. See Johnson
v. Johnson, 771 P.2d 696 (Utah App.1989). The facts
of this case, as outlined in the previous appeal, are as
follows:


The parties married in 1966,
following Dr. Johnson's first
year in medical school. Mrs.
Johnson had a Bachelor's
Degree in business. While
he was in medical school,
she worked, thereby supplying
$14,000 to the marriage. He
earned about $3,500 during
that time. His parents paid
for tuition and books. During
his one-year internship, both
worked. After 1970, she did
not work outside the home.
The parties have three children.
After twenty years of marriage
they separated, having enjoyed
an affluent standard of living.
They stipulated to an equal
division of real and personal
property, yielding $428,000 for
her and $428,000 for him. Each
party received over $200,000
of income-producing personal
property.


Id. at 697. This court upheld the property division but
reversed and remanded the alimony and child support


awards for the entry of adequate findings. 1
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On remand, the trial court ordered that Mr. Johnson
pay to Mrs. Johnson alimony in the amount of $2,250
per month. Of that sum, $250 was to terminate after
four years and was for the purpose of assisting Mrs.
Johnson in upgrading her employment skills. The
remaining $2,000 of the alimony award was ordered
to be permanent and would not terminate, even if Mrs.
Johnson remarried. The trial court stated two reasons
in support of the nonterminable alimony award. First,
that the alimony was “to assist in the support of
[Mrs. Johnson],” and second, to “further assist in
allowing [Mrs. Johnson] to share in the benefits of [Mr.
Johnson's] professional status.”


The trial court also awarded to Mrs. Johnson one-half
of Mr. Johnson's pension plan. The trial court made
no findings as to how the alimony award might be
affected when Mrs. Johnson became eligible to receive
retirement benefits.


ISSUES


Mr. Johnson does not appeal the amount of the
alimony award. Instead, he challenges the award in
two particulars: First, did the trial court abuse its
discretion in awarding Mrs. Johnson alimony that was
nonterminable, even upon her remarriage? Second, did
the trial court abuse its discretion in not providing that
the alimony be reduced when Mrs. Johnson reaches the
age of fifty-nine and one-half, at which time she will
be eligible to withdraw substantial retirement benefits?


STANDARD OF REVIEW


[1]  Trial courts have broad discretion in making
alimony awards. *252  Haumont v. Haumont, 793
P.2d 421, 423 (Utah App.1990). We will not upset a
trial court's award of alimony so long as the trial court
exercises its discretion within the appropriate legal
standards. Id.


ANALYSIS


Alimony Beyond Remarriage


Mr. Johnson argues that the trial court abused
its discretion by making the award of alimony
nonterminable, even in the event that Mrs. Johnson
remarries. We agree.


[2]  [3]  Alimony is presumed to terminate upon
the remarriage of the receiving spouse. Utah Code
Ann. § 30–3–5(5) (1989), states that “[u]nless a decree
of divorce specifically provides otherwise, any order
of the court that a party pay alimony to a former
spouse automatically terminates upon the remarriage
of the former spouse.” The trial court therefore has
the discretion to make an award of alimony that will
survive the remarriage of the receiving spouse. In
exercising this discretion, however, the trial court must
make adequate and specific findings of fact justifying
such an award. Such an award must also comply
with the relevant legal principles governing alimony
awards. See Haumont, 793 P.2d at 423.


[4]  The court stated that it granted nonterminable
alimony “to assist in the support of [Mrs. Johnson].”
This is a permissible ground for an alimony award. See
Haumont, 793 P.2d at 423 (purpose of alimony is to
maintain the receiving spouse, as nearly as possible,
in the same standard of living that existed during the
marriage); Munns v. Munns, 790 P.2d 116, 121 (Utah
App.1990 (same). Standing alone, however, it is not a
sufficient reason to extend alimony payments beyond
the remarriage of the receiving spouse. To allow
nonterminable awards to be based on this justification
alone would violate the statutory presumption against
such awards, since every alimony award is necessarily
based upon this justification.


The court further stated that it granted nonterminable
alimony to allow Mrs. Johnson to “share in the benefits
of [Mr. Johnson's] professional status.” We interpret
this to mean she was to share in his professional degree.
Utah appellate courts, however, have consistently held
that professional degrees and licenses are not property
subject to division upon divorce. In fact, this court
expressly stated in its earlier opinion in this case that a
professional degree or license is not marital property to
be distributed between the parties. Johnson, 771 P.2d
at 697.


In Peterson v. Peterson, 737 P.2d 237 (Utah
App.1987), the parties were married near the end of
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their undergraduate educations. By mutual consent,
Mrs. Peterson entered the work force and continued to
work while Mr. Peterson obtained his medical degree.
When Mr. Peterson finished his medical degree, Mrs.
Peterson quit work and remained in the home. The
parties had been married for over twenty years when
they were divorced. The trial court awarded Mrs.
Peterson, among other things, $120,000 to be paid in
$1,000 monthly installments “reflecting an ownership
interest of [Mrs. Peterson] in [Mr. Peterson's] medical
degree.” Id. at 238.


This court examined the law from other jurisdictions
regarding the treatment of professional degrees and
licenses and concluded that “an advanced degree is
or confers an intangible right which, because of its
character, cannot properly be characterized as property
subject to division between the spouses.” Id. at 241.
This court reasoned that:


Property can be bought, sold,
and devised. Bona fide degrees
cannot be bought; they are
earned. They cannot be sold;
they are personal to the named
recipient. Upon the death of the
named recipient, the certificate
commemorating award of the
degree might be passed along
and treasured as a family
heirloom, but the recipient
may not, on the strength
of that degree, practice law
or medicine. In this case,
the court awarded the parties'
home to Mrs. Peterson. But it
might have awarded the home
to Dr. Peterson or it might
have ordered the home sold
and the net proceeds divided.
*253  The court had no such


alternatives with the medical
degree, precisely because the
degree is not property.


Id. at 240; see also Martinez v. Martinez, 818 P.2d 538
(Utah 1991) (overturned award of equitable restitution
based on medical degree); Gardner v. Gardner, 748
P.2d 1076, 1081 (Utah 1988) (benefit of wife's
investment in husband was adequately reflected in


a greater property settlement and higher alimony);
Rayburn v. Rayburn, 738 P.2d 238 (Utah App.1987)
(disparity in income due to license is adequately
addressed under traditional alimony analysis).


[5]  Inasmuch as it is legally impermissive to grant a
share or interest of one spouse's professional degree or
license to another spouse upon divorce, it is likewise
impermissible to award nonterminable alimony on a
finding that one spouse is entitled to share in the
benefits of the other spouse's professional degree or
license. Such an award is a de facto division of the
professional degree or license.


We conclude that the trial court abused its discretion by
violating applicable legal principles when it made Mrs.
Johnson's alimony award nonterminable. We therefore
vacate the trial court's award of nonterminable alimony
and remand the case for entry of an order consistent
with this opinion.


Retirement Benefits


[6]  Mr. Johnson also claims that the trial court
abused its discretion in awarding alimony that does not
contemplate Mrs. Johnson's future eligibility to receive
substantial retirement benefits. We agree.


In 1987, the trial court awarded one half of the parties'
pension plan to each party. The division of the pension
plan was not at issue in the first appeal and remains
in force. In awarding alimony, the trial court made no
findings with regard to Mrs. Johnson's future ability to
withdraw income from the pension plan, and how this
additional income would affect her financial condition
and her ability to provide for her own needs.


[7]  [8]  We acknowledge that a trial court maintains
continuing jurisdiction over alimony awards and can
make future modifications as appropriate. See Utah
Code Ann. § 30–3–5(3) (1989). However, where a
future change in circumstances is contemplated by the
trial court in the divorce decree, the fulfillment of that
future change will not constitute a material change
of circumstances sufficient to modify the award. “A
change in circumstances reasonably contemplated at
the time of divorce is not legally cognizable as a
substantial change in circumstances in modification
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proceedings.” Dana v. Dana, 789 P.2d 726, 729
(Utah App.1990); see also Durfee v. Durfee, 796
P.2d 713, 716 (Utah App.1990) (a material change
in circumstances contemplated in the divorce decree
cannot be the grounds for a future modification). Since
the trial court in the instant case divided the pension
plan between the parties, it was cognizant of Mrs.
Johnson's ability to receive additional income in the
future that would alter her financial condition and
needs. Thus, under Dana and Durfee, Mrs. Johnson
could argue that her receipt of retirement benefits was
an anticipated event and the trial court considered
it when making the alimony award. Therefore, Mrs.
Johnson's receipt of retirement benefits might not be
considered a material change of circumstances.


[9]  We do not believe it makes for good law or
sound policy to have parties arguing years after the
fact over what a trial court may or may not have
considered when making an alimony award. Utah
appellate courts have consistently required that trial
courts make adequate findings on all material issues of
alimony to reveal the reasoning followed in making the
award. See Rudman v. Rudman, 812 P.2d 73, 76 (Utah
App.1991); accord Burt v. Burt, 799 P.2d 1166, 1170
(Utah App.1990); Throckmorton v. Throckmorton, 767
P.2d 121, 124 (Utah App.1988). Consequently, if
a trial court knows that a party will be receiving
additional future income it should make findings as to
whether such additional income will affect the alimony
award. The court should therefore have considered
how Mrs. Johnson's future receipt of retirement *254
benefits would alter her future financial conditions and
her ability to provide for her own needs. It then should


have determined whether her future income would
affect the alimony award.


If the future income from the pension plan is too
speculative at the time of trial to anticipate the effect
it will have on a receiving spouse's financial condition
and needs, the court may, in its discretion, delay the
determination of how the future income will affect the
alimony award. However, the trial court must make
findings indicating that the future income has not
been considered in making the present award. Such
findings will then allow the paying spouse to bring a
modification proceeding at the appropriate time while
satisfying the legal principles presented in Dana and
Durfee.


We conclude that the trial court abused its discretion
by failing to expressly indicate whether the future
retirement benefits were considered in making the
alimony award. We therefore remand this issue for
entry of adequate findings.


CONCLUSION


We vacate the alimony award and remand for findings
and an order consistent with this opinion.


GARFF and JACKSON, JJ., concur.


All Citations


855 P.2d 250


Footnotes
1 This court remanded the alimony award for the entry of findings consistent with the following factors:


(1) Mrs. Johnson's needs; (2) her ability to provide for herself, including an earning capacity baseline;
(3) elimination of the ten-year cap on alimony; (4) a separate finding concerning income which will flow
to both parties from the respective properties awarded; and (5) an alimony award consistent with those
findings.


Johnson, 771 P.2d at 700.
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KeyCite Yellow Flag - Negative Treatment


 Proposed Legislation


West's Utah Code Annotated
Title 30. Husband and Wife


Chapter 3. Divorce (Refs & Annos)


U.C.A. 1953 § 30-3-5


§ 30-3-5. Disposition of property--Maintenance and health care of parties and
children--Division of debts--Court to have continuing jurisdiction--Custody and


parent-time--Determination of alimony--Nonmeritorious petition for modification


Currentness


(1) When a decree of divorce is rendered, the court may include in it equitable orders relating to the children,
property, debts or obligations, and parties. The court shall include the following in every decree of divorce:


(a) an order assigning responsibility for the payment of reasonable and necessary medical and dental expenses
of the dependent children including responsibility for health insurance out-of-pocket expenses such as co-
payments, co-insurance, and deductibles;


(b)(i) if coverage is or becomes available at a reasonable cost, an order requiring the purchase and maintenance
of appropriate health, hospital, and dental care insurance for the dependent children; and


(ii) a designation of which health, hospital, or dental insurance plan is primary and which health, hospital,
or dental insurance plan is secondary in accordance with the provisions of Section 30-3-5.4 which will take
effect if at any time a dependent child is covered by both parents' health, hospital, or dental insurance plans;


(c) pursuant to Section 15-4-6.5:


(i) an order specifying which party is responsible for the payment of joint debts, obligations, or liabilities of
the parties contracted or incurred during marriage;


(ii) an order requiring the parties to notify respective creditors or obligees, regarding the court's division of
debts, obligations, or liabilities and regarding the parties' separate, current addresses; and


(iii) provisions for the enforcement of these orders;


(d) provisions for income withholding in accordance with Title 62A, Chapter 11, Recovery Services; and
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(e) if either party owns a life insurance policy or an annuity contract, an acknowledgment by the court that
the owner:


(i) has reviewed and updated, where appropriate, the list of beneficiaries;


(ii) has affirmed that those listed as beneficiaries are in fact the intended beneficiaries after the divorce
becomes final; and


(iii) understands that if no changes are made to the policy or contract, the beneficiaries currently listed will
receive any funds paid by the insurance company under the terms of the policy or contract.


(2) The court may include, in an order determining child support, an order assigning financial responsibility for all
or a portion of child care expenses incurred on behalf of the dependent children, necessitated by the employment
or training of the custodial parent. If the court determines that the circumstances are appropriate and that the
dependent children would be adequately cared for, it may include an order allowing the noncustodial parent to
provide child care for the dependent children, necessitated by the employment or training of the custodial parent.


(3) The court has continuing jurisdiction to make subsequent changes or new orders for the custody of the children
and their support, maintenance, health, and dental care, and for distribution of the property and obligations for
debts as is reasonable and necessary.


(4) Child support, custody, visitation, and other matters related to children born to the mother and father after
entry of the decree of divorce may be added to the decree by modification.


(5)(a) In determining parent-time rights of parents and visitation rights of grandparents and other members of the
immediate family, the court shall consider the best interest of the child.


(b) Upon a specific finding by the court of the need for peace officer enforcement, the court may include in an
order establishing a parent-time or visitation schedule a provision, among other things, authorizing any peace
officer to enforce a court-ordered parent-time or visitation schedule entered under this chapter.


(6) If a petition for modification of child custody or parent-time provisions of a court order is made and denied, the
court shall order the petitioner to pay the reasonable attorneys' fees expended by the prevailing party in that action,
if the court determines that the petition was without merit and not asserted or defended against in good faith.


(7) If a petition alleges noncompliance with a parent-time order by a parent, or a visitation order by a grandparent
or other member of the immediate family where a visitation or parent-time right has been previously granted
by the court, the court may award to the prevailing party costs, including actual attorney fees and court costs
incurred by the prevailing party because of the other party's failure to provide or exercise court-ordered visitation
or parent-time.
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(8)(a) The court shall consider at least the following factors in determining alimony:


(i) the financial condition and needs of the recipient spouse;


(ii) the recipient's earning capacity or ability to produce income;


(iii) the ability of the payor spouse to provide support;


(iv) the length of the marriage;


(v) whether the recipient spouse has custody of minor children requiring support;


(vi) whether the recipient spouse worked in a business owned or operated by the payor spouse; and


(vii) whether the recipient spouse directly contributed to any increase in the payor spouse's skill by paying
for education received by the payor spouse or enabling the payor spouse to attend school during the marriage.


(b) The court may consider the fault of the parties in determining whether to award alimony and the terms
thereof.


(c) “Fault” means any of the following wrongful conduct during the marriage that substantially contributed to
the breakup of the marriage relationship:


(i) engaging in sexual relations with a person other than the party's spouse;


(ii) knowingly and intentionally causing or attempting to cause physical harm to the other party or minor
children;


(iii) knowingly and intentionally causing the other party or minor children to reasonably fear life-threatening
harm; or


(iv) substantially undermining the financial stability of the other party or the minor children.


(d) The court may, when fault is at issue, close the proceedings and seal the court records.


(e) As a general rule, the court should look to the standard of living, existing at the time of separation, in
determining alimony in accordance with Subsection (8)(a). However, the court shall consider all relevant facts
and equitable principles and may, in its discretion, base alimony on the standard of living that existed at the
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time of trial. In marriages of short duration, when no children have been conceived or born during the marriage,
the court may consider the standard of living that existed at the time of the marriage.


(f) The court may, under appropriate circumstances, attempt to equalize the parties' respective standards of
living.


(g) When a marriage of long duration dissolves on the threshold of a major change in the income of one of the
spouses due to the collective efforts of both, that change shall be considered in dividing the marital property
and in determining the amount of alimony. If one spouse's earning capacity has been greatly enhanced through
the efforts of both spouses during the marriage, the court may make a compensating adjustment in dividing the
marital property and awarding alimony.


(h) In determining alimony when a marriage of short duration dissolves, and no children have been conceived
or born during the marriage, the court may consider restoring each party to the condition which existed at the
time of the marriage.


(i)(i) The court has continuing jurisdiction to make substantive changes and new orders regarding alimony
based on a substantial material change in circumstances not foreseeable at the time of the divorce.


(ii) The court may not modify alimony or issue a new order for alimony to address needs of the recipient
that did not exist at the time the decree was entered, unless the court finds extenuating circumstances that
justify that action.


(iii) In determining alimony, the income of any subsequent spouse of the payor may not be considered, except
as provided in this Subsection (8).


(A) The court may consider the subsequent spouse's financial ability to share living expenses.


(B) The court may consider the income of a subsequent spouse if the court finds that the payor's improper
conduct justifies that consideration.


(j) Alimony may not be ordered for a duration longer than the number of years that the marriage existed unless,
at any time prior to termination of alimony, the court finds extenuating circumstances that justify the payment
of alimony for a longer period of time.


(9) Unless a decree of divorce specifically provides otherwise, any order of the court that a party pay alimony
to a former spouse automatically terminates upon the remarriage or death of that former spouse. However, if the
remarriage is annulled and found to be void ab initio, payment of alimony shall resume if the party paying alimony
is made a party to the action of annulment and the payor party's rights are determined.
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(10) Any order of the court that a party pay alimony to a former spouse terminates upon establishment by the party
paying alimony that the former spouse is cohabitating with another person.


Credits
Laws 1909, c. 109, § 4; Laws 1969, c. 72, § 3; Laws 1975, c. 81, § 1; Laws 1979, c. 110, § 1; Laws 1984, c. 13, § 1;
Laws 1985, c. 72, § 1; Laws 1985, c. 100, § 1; Laws 1991, c. 257, § 4; Laws 1993, c. 152, § 1; Laws 1993, c. 261,
§ 1; Laws 1994, c. 284, § 1; Laws 1995, c. 330, § 1, eff. May 1, 1995; Laws 1997, c. 232, § 4, eff. July 1, 1997;
Laws 1999, c. 168, § 1, eff. May 3, 1999; Laws 1999, c. 277, § 1, eff. May 3, 1999; Laws 2001, c. 255, § 4, eff.
April 30, 2001; Laws 2003, c. 176, § 3, eff. May 5, 2003; Laws 2005, c. 129, § 1, eff. May 2, 2005; Laws 2010, c.
285, § 1, eff. May 11, 2010; Laws 2013, c. 264, § 1, eff. May 14, 2013; Laws 2013, c. 373, § 1, eff. May 14, 2013.


Codifications R.S. 1898, § 1212; C.L. 1907, § 1212; C.L. 1917, § 3000; R.S. 1933, § 40-3-5; C. 1943, § 40-3-5.


Notes of Decisions (1483)


U.C.A. 1953 § 30-3-5, UT ST § 30-3-5
Current through 2015 First Special Session
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1 Utah 2d 34
Supreme Court of Utah.


CALLISTER
v.


CALLISTER.


No. 7967.
|


Oct. 16, 1953.


Proceeding on defendant's motion to modify decree
of divorce. The District Court, Salt Lake County,
Joseph G. Jeppson, J., entered judgment reducting
monthly payments required of defendant to plaintiff
from $400 per month to $250 per month, and ordering
plaintiff to pay her own attorney's fees, and plaintiff
appealed. The Supreme Court, Hoyt, D. J., held that
payments made pursuant to provision of property
settlement agreement which expressly referred to such
payments as alimony without anywhere referring to
such payments as payments for interest in property,
were alimony, and were subject to modification by
court granting decree.


Affirmed.


Attorneys and Law Firms


*35  **944  James W. Beless, Jr., Gustin, Richards
& Mattsson, Salt Lake City, for appellant.


Nielson & Conder, Salt Lake City, for respondent.


Opinion


HOYT, District Judge.


This appeal involves first the question of power of the
court to modify provisions of a divorce decree which
required defendant (respondent here) to make monthly
payments to plaintiff throughout her life or until her
remarriage. In 1945 plaintiff (appellant) commenced
suit for divorce and prayed for division of property and
for alimony. During the pendency of the proceedings


**945  an ‘Agreement of Property Settlement and
Alimony’ was entered into and executed by the parties.
In addition to provisions for division between the
parties of real and personal property of considerable
value the agreement contained the following:
‘That the second party (respondent) agrees to pay to the
first party (appellant) alimony in the sum of $400.00
per month during the life of the first party or until her
remarriage.


‘Sixth. This agreement and conveyance is mutually
intended to be, and the same is hereby expressly made
and intended by each of the parties hereto as a mutual
release, relinquishment and conveyance of all the right,
title and interest that may now be or shall hereafter
be, during the lifetime or at the *36  death of either
of the parties hereto, acquired by the other by virtue
of said marriage that now subsists between the parties
hereto under the laws of the State of Utah, in and to
all of the property, both personal and real, of the other
party, except to the extent of the moneys to be paid
by the second party to the first party as alimony and
support money; and it is the intention of the parties
hereto to mutually release and waive all provisions of
the laws of the State of Utah relating to husband and
wife as to dower or the interests of the wife in the
real property, homestead rights, etc., and forever bar
each other respectively from rights of succession or
inheritance by reason of the marriage relation existing
between them.


‘Seventh. Second party hereby agrees to pay all
attorneys' fees, costs, and expenses in any manner
incurred by first party in the enforcement of this
contract, or by reason of any controversy arising
therefrom.’


The plaintiff was granted a divorce, custody of a
minor child, and judgment for division of property in
accordance with the terms of the agreement mentioned.
A copy of the agreement was attached to the court's
findings and by reference incorporated as a part of the
findings. The decree entered in the case contained the
following recitals:
‘That plaintiff be and she is hereby awarded judgment
against the defendant for alimony in the sum of $400
per month during the life of the plaintiff or until her
remarriage, and for support money in the amount of
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$50 per month for the support of the minor child until
said child becomes eighteen years of age. * * *


‘That the agreement of property settlement and
alimony dated July 28, 1945, heretofore entered into
by and between the parties be and the same is hereby
approved by the court and the same is hereby ordered
to be binding upon the parties.’


In July 1952 the defendant filed a motion to amend
the judgment with respect to the monthly payments,
and asked the court to reduce the amount from $400
to $200 per month, alleging as grounds therefor
that defendant's income had been materially reduced
and his health impaired since the rendition of the
decree. Plaintiff filed an amended answer denying
the defendant's allegations. The original answer is not
shown as a part of the record on appeal. Trial of issues
was had and the court found that since the rendition
of the decree the defendant's income from his practice
as a physician and surgeon had decreased from $1,000
per month to $600 per month; that he had remarried
and had a wife and child to support; that since 1949
he had suffered from heart trouble which had become
progressively worse, making it *37  necessary for
him to abstain from activities producing physical or
mental strain, thereby reducing his income from his
profession; also that plaintiff had income from rentals
in excess of $4,500 per year besides some income
from investments in stocks. The court concluded that
monthly payments required of defendant to plaintiff
should be reduced from $400 per month to $250 per
month, also that defendant should not be required
to pay plaintiff's attorney fees in the proceeding.
Judgment was entered accordingly. Defendant appeals
and asserts (1) that the judgment requiring monthly
payments is not subject to modification; **946  that it
was based upon an agreement for property settlement
and that the payments required do not fall within the
accepted definition of alimony; (2) that the evidence
does not support the findings of the court relative to
change of circumstances upon which the judgment is
based; (3) that voluntary impoverishment is not ground
for modification of the decree; (4) that the court erred
in not allowing plaintiff her attorney fees.


Our statute Sec. 30-3-5, U.C.A.1953, provides that:


‘When a decree of divorce is made
the court may make such orders in


relation to the children, property
and parties, and the maintenance
of the parties and children, as
may be equitable * * *. Such
subsequent changes or new orders
may be made by the court with
respect to the disposal of the
children or the distribution of
property as shall be reasonable
and proper.’


This court has interpreted the statute to authorize the
courts to increase or decrease alimony payments upon
a showing of substantial change of circumstances.
Buzzo v. Buzzo, 45 Utah 625, 148 P. 362.


It is generally held that under such a statute the court
can modify a decree for alimony regardless of whether
the decree was based upon an agreement of the parties.
See annotations in 58 A.L.R. 639; 109 A.L.R. 1068;
166 A.L.R. 675.
[1]  This court has held that, by reason of the statute,


an agreement or stipulation between parties to a
divorce suit as to alimony or payments for support of
children is not binding upon the court in entering a
divorce decree, but serves only as a recommendation,
and if the court adopts the suggestion of the parties
it does not thereby lose the right to make such
modification or change thereafter as may be requested
by either party, based upon change of circumstances
warranting such modification. Jones v. Jones, 104 Utah
275, 139 P.2d 222; Barraclough v. Barraclough, 100
Utah 196, 111 P.2d 792.


Counsel for plaintiff contends however that in the
above cases there was not involved a property
settlement agreement such as here and that this
case must therefore be distinguished and should be
governed by the doctrine announced in *38  Dickey
v. Dickey, 154 Md. 675, 141 A. 387, 58 A.L.R.
634, and North v. North, 339 Mo. 1226, 100 S.W.2d
582, 109 A.L.R. 1061. Plaintiffs also cites Ettlinger
v. Ettlinger, 3 Cal.2d 172, 44 P.2d 540; Puckett v.
Puckett, 21 Cal.2d 833, 136 P.2d 1; and Rich v. Rich,
44 Cal.App.2d 526, 112 P.2d 780. Counsel contends
that in these cases it is held that where there has
been a property settlement agreement, coupled with
an agreement for monthly payments, and the court
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has approved of such agreement and adopted it in the
divorce decree, the provision for monthly payments
is an inseparable part of the property settlement and
therefore may not be subsequently modified except by
consent of both parties.


It is noted that in Dickey v. Dickey, supra, the Supreme
Court of Maryland held that where both the agreement
and the decree provided for monthly payments during
the life or until the remarriage of the wife, such
payments could not be considered to be alimony, and
therefore the court did not have jurisdiction either
to modify the decree or to enforce the payments of
contempt proceedings. This was based upon the view
that the court in the divorce action did not have power,
in the absence of agreement by the parties, to grant a
judgment requiring payment of alimony after the death
of the husband, and having granted judgment based
upon the contract of the parties, which might require
payments after the husband's death, such payments
could not be considered alimony.


This view is opposed to the majority of appellate
decisions as appears from annotations in 18 A.L.R.
1047, 1050, and 101 A.L.R. 324, 326, and is not in
harmony with views of this court as announced in
Murphy v. Moyle, 17 Utah 113, 53 P. 1010, 1012, 70
Am.St.Rep. 767. The Utah statute at the time of that
decision was substantially the same as now. The court
said:
‘This statute is broad and comprehensive. Under it
the court has power to make such a decree as the
circumstances may warrant, and doubtless, if there is
danger of the father squandering **947  the estate, or
if, from hostility or other cause he is likely to refuse
maintenance to his wife, or support to his children
awarded to her, and thus leave the children to be
supported by the mother without aid from his estate,
the court may make such order, respecting the property
and the support and maintenance of the wife and
children, as is just and equitable, and such order or
decree may be made to continue in force after his
decease; and the court may afterwards, if occasion
shall require it, make such change in any decree as
‘will be conducive to the best interests of all parties
concerned.’ * * * it is the solemn duty of every husband
and father to support his wife during life, and his
children during their minority, suitably to their station
in life, and, if he fail to do so, every *39  principle of


justice demands that they be thus supported out of his
estate.'


It is true that in that case the claim made against the
deceased husband's estate was for support of a minor
child, but the opinion expressed as to the power of the
court under the statute to award alimony to continue
after the death of the husband appears to be supported
by the weight of judicial authority.


In North v. North, supra, the Supreme Court of
Missouri held that in a divorce proceeding the court
had no power to enter judgment calling for payments
after the death of the husband, except pursuant to
consent or agreement and that where a contract had
been entered into for a division of property and
for payment of $500 per month until the death or
remarriage of the wife, with a note and trust deed
given to secure performance, and where the divorce
decree approved the contract and incorporated its
terms in the judgment, the court had no jurisdiction to
subsequently reduce the monthly payments, regardless
of the fact that they were referred to in the decree
as alimony. It should be noted however that in that
case a note and trust deed had been given to secure
payment of the installments of so-called alimony and
the agreement expressly recited that in consideration
of the provisions made for her, the wife agreed to
release the husband from any further obligation to pay
alimony or to support and maintain her. Under such
an agreement and decree it would be unreasonable to
reduce the payments ordered to be made. But insofar
as the decision might be considered authority for the
doctrine that the court has not jurisdiction to modify
an award of alimony in a case where there has been a
property settlement, we are not inclined to follow it.


In the California cases cited by plaintiff, it appears
that the contract provisions relative to installment
payments were found to be an integral element in the
settlement of property rights, and that this was the basis
for the holdings that the court could not subsequently
modify the decree. In Ettlinger v. Ettlinger, the opinion
recites:
‘The agreement indicates that the monthly payments
to be made thereunder by defendant to plaintiff,
stated to be for the latter's ‘support and maintenance,’
constituted an integral and important element in the
amicable adjustment and liquidation of such property
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rights. In our opinion, the contract suggests that such
payments were to be made to and received by plaintiff
as part of the property settlement and in lieu of
property rights (emphasis added). This would appear
to have been recognized in both the interlocutory
and final decrees of divorce, for each provides that
‘neither the making of this decree nor anything herein
contained shall in any manner modify, restrict, affect
or prejudice the provisions or any of them, of said
agreement hereinabove *40  mentioned * * * which
agreement * * * shall remain in full force and
effect.’' [3 Cal.2d 172, 44 P.2d 543.]


A subsequent opinion by the Supreme Court of
California, Hough v. Hough, 26 Cal.2d 605, 160 P.2d
15, 18, clarifies and appears to set at rest the law of
California relative to the issue here under discussion. It
quotes with approval the following from 39 Michigan
Law Review 128:


‘Assuming that the court has
power by statute to modify a
decree not based **948  on
contract, it would seem that in
the view of most courts there is
no sufficient reason to take the
decree based on contract out of
the operation of the statute as
to the alimony provisions. That
the interest of the state in the
marital status and the dissolution
thereof is sufficient reason to
support such a view hardly
seems to require demonstration.
* * * The obligation to pay
alimony or support money to a
divorced wife is one peculiarly
justified by considerations of
social desirability and generally
prescribed as a consequence to
dissolution of the marital relation.
Being a continuing obligation, and
being subject to scrutiny of the
courts as to fairness and adequacy
at its inception, it should so
remain and the contract of the
parties should not be allowed to
oust the court of power otherwise
exercisable.’


The court then says:


‘This does not mean that payments
under property settlement
agreements may be modified even
though incorporated in the decree.
They may not. (Citing cases.)
But in such a situation there is
not the same underlying policy.
The settlement of property rights
should be final in order to
secure stability of titles. Support
allowances on the other hand
should be subject to the discretion
of the court as justice may require.
* * * It has been loosely stated
generally in passing that the
divorce court has no jurisdiction
to modify a decree based upon
a property settlement agreement.
(Citing cases, including Ettlinger
v. Ettlinger, supra.) However, that
does not mean that the court
does not have jurisdiction on
an application for modification
to decide correctly or incorrectly
whether the decree is based upon
a property settlement agreement,
and is not subject to modification,
or is based upon alimony or
support allowance covenants, and
is subject to modification.’


[2]  [3]  [4]  In the case before us the agreement
provided for division of property to each of the
parties which so far as shown appears to have been
of approximately equal value. The language of the
paragraph relating to monthly payments to the plaintiff
clearly shows that it was intended to be for support of
the plaintiff. It is expressly referred to as ‘alimony.’
The paragraph *41  begins with the statement that
‘the second party agrees to pay to first party alimony
in the sum of $400 per month during the life of the
first party.’ It ends with the statement ‘The alimony
and support money payments herein mentioned shall
be paid to first party on or before the 5th day of each
and every month.’ There is no statement anywhere in
the agreement that the monthly payments constituted
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payment for plaintiff's interest in property decreed
to defendant. In paragraph Sixth of the agreement,
hereinabove quoted, the payments to be made to
plaintiff are again referred to as ‘alimony.’ In view
of these facts we hold that the payments must be
considered alimony for support of plaintiff. We further
hold that these provisions are not an inseparable part
of the agreement relating to division of property
and that by approval of the agreement in the decree
the court did not divest itself of jurisdiction under
the statute to make such subsequent changes and
orders with respect to alimony payments as might
be reasonable and proper, based upon change of
circumstances. We hold this to be true even though
the provisions of the agreement should be interpreted
to mean that the parties intended to stipulate for a
fixed and unalterable amount of monthly alimony.
The object and purpose of the statute is to give the
courts power to enforce, after divorce, the duty of
support which exists between a husband and wife or
parent and child. Legislators who enacted the law
were probably aware of a fact, which is a matter
of common knowledge to trial courts, that parties to
divorce suits frequently enter into agreements relative
to alimony or for child support which, if binding upon
the courts, would leave children or divorced wives
inadequately provided for. It is therefore reasonable
to assume that the law was intended to give courts
power to disregard the stipulations or agreements
of the parties in the first instance  **949  and
enter judgment for such alimony or child support
as appears reasonable, and to thereafter modify such
judgments when change of circumstances justifies it,
regardless of attempts of the parties to control the
matter by contract. Under the authorities herein cited
such a view seems to be generally if not universally
adhered to by the courts. If it were held otherwise
in this case, in which a husband asks for reduction
of alimony, it would establish a precedent which in
future cases might prevent divorced wives in serious
distress from obtaining increased alimony from ex-
husbands possessed of wealth or ample income to
provide for them. We hold that the trial court had
power and jurisdiction to modify the decree of divorce
with respect to the payments involved herein.


[5]  [6]  Plaintiff's next contention, that the evidence
does not support the trial court's findings, nor its
conclusions of law and judgment, makes it necessary


for us to review the evidence since this is an equity
case. Clawson v. Wallace, 16 Utah 300, 52 P. 9;
Utah Const. Art. 8, Sec. 9. However, *42  there
is little or no dispute between the parties as to
the evidence. The testimony of witnesses is also
substantially without conflict. The trial court found
that the income of the defendant from his profession
as a physician and surgeon at the time of the
divorce was approximately $1,000 per month and
that at the time of the proceedings for modification
it had decreased to approximately $600 per month.
Counsel for plaintiff contends that the decrease in
income ‘is directly attributable to the luxury of a
clinic which the defendant persists in maintaining’
and it is asserted that voluntary improverishment
is not a ground for reduction of alimony. With
the latter statement we agree, but we cannot say
that the circumstances shown by the evidence as to
maintenance of the clinic by defendant amounts to
voluntary impoverishment. It may not have proved a
profitable venture, but we cannot say that that could
have been foreseen with any degree of certainty. We
believe from a reading of the transcript and exhibits
that the findings of the trial court are approximately
correct as to the income of the defendant from his
profession at the time of the decree and at the time
of the order for modification. His income from other
sources appears to have been approximately $7,000
per year at the time of the divorce, and almost
entirely from stocks and bonds which were then
divided approximately equally between plaintiff and
defendant. Defendant's income from sources other than
his profession during the year 1951 appears to have
been $3,243.11 and in 1950, $3,250.62. The evidence
shows that the defendant was fifty-eight years of
age at time of proceedings for modification, that
between April 1949 and November 1952 he had three
examinations by a recognized heart specialist; that
such examinations showed a developing abnormality
of the heart, indicating coronary disease, and that
the specialist had advised defendant to reduce his
activities and avoid strain and exhaustion. We believe
the evidence justified a finding that defendant's health
has become impaired to some extent and that this
condition will probably result in reducing defendant's
income. We also believe that the evidence shows that
plaintiff has a sufficient income from property owned
by her to justify the court's ruling that defendant should



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1898013077&pubNum=660&originatingDoc=I962cb6e1f7be11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Callister v. Callister, 1 Utah 2d 34 (1953)


261 P.2d 944


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 6


not be required to pay her attorney fees and costs in
these proceedings.


The judgment of the trial court will be affirmed. Each
party to bear his or her own costs.


WOLFE, C. J., and McDONOUGH and WADE, JJ.,
concur.


CROCKETT, J., having disqualified himself, does not
participate herein.


HENRIOD, Justice, does not participate herein.


All Citations


1 Utah 2d 34, 261 P.2d 944


Footnotes
1 Jones v. Jones, 104 Utah 275, 139 P.2d 222; Barraclough v. Barraclough, 100 Utah 196, 111 P.2d 792.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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158 N.J.Super. 285
Superior Court of New


Jersey,Appellate Division.


Muriel ESPOSITO, Plaintiff-Appellant,
v.


Daniel Joseph ESPOSITO,
Defendant-Respondent.


Argued Feb. 28, 1978.
|


Decided March 20, 1978.


In divorce proceeding, wife appealed from order of
equitable distribution and alimony award entered in
the Superior Court, Chancery Division. The Superior
Court, Appellate Division, Larner, J. A. D., held that:
(1) normally, nature of findings which were inadequate
would require remand to trial judge in divorce case to
make meaningful findings of fact, but since judge who
decided case had retired, Superior Court, Appellate
Division, did not deem it appropriate or fair to
remand case for retrial by another judge, thus entailing
a tremendous expenditure of time and money for
parties, and thus court invoked its original jurisdiction
and proceeded to determine merits of controversy
on existing record; (2) trial judge's acceptance of
value for mutual funds held by husband, which was
quoted value as of August 31, 1974, was erroneous
in view of stipulated valuation date of March 31,
1975; (3) under circumstances, including fact that
some of limited partnership interests in real estate held
by husband failed to produce income and required
replenishment of capital to maintain them, court
accepted book value of interests as a fair valuation;
(4) evidence established that net worth figure in
financial statement submitted by defendant husband's
automobile dealership to automobile manufacturer
was fair and reliable representation of company's
position at that date and would be accepted as
valuation; (5) considerations of real estate holdings
of defendant husband utilized in operation of
his automobile dealership required consideration of
factors including age of buildings, their single special
use and value and the absence of viable market
because of such special use, and valuation figure was
required to be adjusted to reflect certain corporate
liabilities and current assets connected with the


properties; (6) in arriving at valuation of defendants'
50% interest in corporation, actual sales figure was
more realistic evaluation than mere book value, and
although husband consummated sale of his stock three
months after valuation date, such time was close
enough for practical use in arriving at a fair figure; (7)
consideration of relevant factors required conclusion
that plaintiff wife be awarded 40% of marital assets as
measure of her fair and equitable share thereof, and (8)
alimony award of $275 per week was not inadequate.


Judgment for equitable distribution modified to direct
defendant to pay to plaintiff an additional sum of
$108,000; except for such modification, judgment
affirmed in all respects.


Attorneys and Law Firms


**1268  *289  James C. Orr, Newark, for plaintiff-
appellant (Lum, Biunno & Tompkins, Newark,
attorneys; Claire T. Barile, Newark, on the brief).


Everett M. Scherer, Newark, for defendant-respondent
(Riker, Danzig, Scherer & Debevoise, Newark,
attorneys).


Before Judges HALPERN, LARNER and KING.


Opinion


The opinion of the court was delivered by


LARNER, J. A. D.


In this matrimonial action the wife appeals from the
order of equitable distribution and the alimony award.


The parties were married in 1942 and had three
children, all of whom were over 21 and emancipated
as of the time of decision below. The marriage was
apparently a harmonious one until their separation
in 1969. Plaintiff filed her complaint for divorce in
late 1971 alleging desertion, and defendant filed a
counterclaim based on 18 months' separation. The trial
judge granted each litigant a divorce on the respective
grounds asserted by them in a judgment dated
December 5, 1972. Issues of equitable distribution and
support were reserved and ultimately were heard in
a series of hearings between January and October of
1975. The court's decision was rendered in a letter
opinion dated March 25, 1976, wherein the marital
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assets were distributed by allocating to the wife a new
automobile and two parcels of real estate consisting of
the marital home in Livingston and a summer home
in Point Pleasant, and awarding all other assets to the
husband. The judgment additionally provided for a
weekly alimony of $275.


Plaintiff attacks the propriety of the equitable
distribution order on two grounds: (1) the judge erred
in arriving *290  at the valuation of some of the assets,
and (2) the division of the same was disproportionate


**1269  and inequitable. There is no dispute on appeal
as to the assets which are eligible for distribution. She
also contends that the alimony award is inadequate.


I


In the presentation of the valuation of the marital assets
the parties indicated their accord on the value of the
following items, based upon an agreed valuation date
for all eligible property as of March 31, 1975:


Asset
 


Value
 


-----
 


-----
 


 
 


 


Cash
 


$ 10,024
 


Marketable securities
 


145,000
 


Life insurance policies (cash value)
 


7,353
 


Precision Planning, Inc.
 


- 0 -
 


Livingston residence (net)
 


112,658
 


Point Pleasant residence (clear)
 


62,000
 


Florida condominium (net)
 


16,500
 


Defendant's pension
 


8,000
 


 
 


 


Less: Accounts payable
 


(4,500)
 


Net total of undisputed items
 


$357,035
 


The items whose valuation was in dispute involve the
following:
Mutual funds


Limited partnership interests in real estate


Defendant's interest in automobile dealership known
as Dan Esposito Olds, Inc.


Real estate holdings designated as Nassau Central
Corp.,


Nassau Rose Holding Corp. and 355 Central Avenue,
East Orange


Stock interest in Airmet, Inc.


The trial judge's finding on the valuation of these
disputed items is limited to a mere statement: “I adopt
as my fact findings * * * the values as set forth in
defendant's memorandum on pages 8 through 20 * *
*.” This was a written summation submitted by counsel
for defendant after the completion of the hearings.


*291  It is noteworthy that there is no articulation by
way of factual preference or analysis to support the
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carte blanche acceptance of defendant's contentions as
to values. It is no more nor less than the purported
findings in the case of Nochenson v. Nochenson,
148 N.J.Super. 448, 450, 372 A.2d 1139, 1140
(App.Div.1977), where the judge simply stated that he
was in “agreement with the defendant's summation of
the evidence submitted at the trial.” As we noted in
that opinion, such a finding is not an adequate finding
of fact which can stand judicial scrutiny on appeal.
See also, Benjamin Moore & Co. v. Newark, 133
N.J.Super. 427, 337 A.2d 371 (App.Div.1975).
[1]  In a complex financial case of this type it is


particularly important that the judge make specific
findings so that the parties and the appellate court may
be informed of the rationale underlying his conclusion.
Because of the absence of adequate articulation the
following questions come to mind. Why did the judge
accept each of the valuations advanced by defendant?
Why were they more reliable evidentially than those
submitted by plaintiff? What were the elements in the
evidence which led to such a wholesale acceptance
of the argument of one side of the controversy
versus the other side? And furthermore, which of
defendant's values did the judge accept as to those
items where defendant vacillated between differing
proposed valuations? The conclusory reliance upon
a party's argumentative position relating to a series
of disputed valuations of several different property
interests renders the judge's findings in this respect
valueless. As a consequence, we cannot and will not
apply the normal standard of review which limits us to
the determination whether there is sufficient credible
evidence in the record to support the trial court's
finding. See State v. Johnson, 42 N.J. 146, 162, 199
A.2d 809 (1964). Accord, Close v. Kordulak Bros.,
44 N.J. 589, 598-599, 210 A.2d 753 (1965). See also,
Benjamin Moore & Co. v. Newark, supra.


[2]  Normally, the nature of these findings would
require a remand to the trial judge to make meaningful
findings of fact. However, since the judge who decided
the case is now *292  retired, we do not deem it
appropriate or fair to the litigants to remand the case
for a retrial by another judge, which would entail a
tremendous expenditure of time and money for both
parties. We therefore invoke our original **1270
jurisdiction under R. 2:10-5 and proceed to determine
the merits of the controversy on the existing record.


All of the assets were acquired during marriage and did
not arise through gift or inheritance. As a consequence,
there is no issue as to the nature of the assets subject to
distribution and, as already noted, there is no dispute
as to the valuation of some of the items. We shall
therefore limit our factual determination of value to the
disputed items and apply the valuation date of March
31, 1975, as accepted by the parties and the trial judge.


Mutual Funds
[3]  Defendant proposed and the judge accepted a


value for the mutual funds held by defendant of
$24,429, which concededly was the quoted value as
of August 31, 1974. This was manifestly erroneous
in view of the stipulated valuation date of March 31,
1975. As of that date the values computed by plaintiff's
accountant from mesne figures between bid and asked
prices obtained from brokers amounted to $35,572. We
find that the proper valuation of this item is $35,572.


Limited partnership interests in real estate
[4]  Defendant had interests in 12 limited partnerships


in which he invested a total of $68,150. The book
value as of the end of 1974 totalled $30,740 the figure
suggested by defendant and accepted by the judge. The
only evidence countervailing this valuation was that
presented by plaintiff's accountant, who arrived at a
total of $102,003 by using assessed valuations and a
personal appraisal of the real estate. In view of the
absence of competent expert testimony as to values,
we find no basis for reliance upon the accountant's
*293  opinion in this connection. It is also apparent


from the record that some of these properties fail to
produce income and require replenishment of capital to
maintain them. Under the circumstances reflected by
the record, we are impelled to accept the book value of
these interests as a fair valuation namely, $30,740.


Dan Esposito Olds, Inc.
[5]  The determination of the value of defendant's


interest in the corporate enterprise known as Dan
Esposito Olds, Inc., involves a two-step process: (1)
the quantum of his true beneficial stock holdings and
(2) the valuation of said interest.


The company is engaged in the sale of new and used
cars under a General Motors dealership, with its place
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of business located on Central Avenue, East Orange.
Prior to 1970 defendant was the owner of virtually
all of the stock of the company. He asserts that he
transferred in that year a 25% stock interest to a
nephew who was employed in the business. The record
is clear that this transfer, if made, was made without
consideration and in order to satisfy a General Motors
regulation relating to multiple dealerships which were
contemplated by defendant at the time. However,
except for the communication of the alleged transfer to
General Motors, no stock certificate was ever issued,
nor was documentary evidence of any kind presented
which would establish the actual transfer. It is also
significant that in answers to interrogatories, defendant
admitted ownership of all the stock of the corporation
except for two qualifying shares allocated to his wife
and father. And neither the contemporaneous corporate
records nor the corporate tax returns reflected any
beneficial interest in anyone other than defendant
himself.


Defendant's allegation as to his nephew's stock
ownership is further muddied by the fact that defendant
testified that he expected payment for the stock at some
time, while the nephew testified that it was a gift.


*294  In the face of the foregoing evidential record,
the trial judge found that the nephew owned a 25%
interest in the corporation and that defendant owned
75% thereof. We are satisfied that his conclusion is
contrary to the weight of the evidence and that it clearly
and convincingly appears to be a miscarriage of justice.
Our careful review of the record convinces us that
defendant was and is the beneficial owner of all of the
stock of Dan Esposito Olds, Inc.
**1271  [6]  We next turn to the valuation of this


corporate stock interest. As we have observed, the
judge accepted all valuations submitted by defendant,
which in this instance reflected a figure of $172,104
for the total equity interest, derived from the corporate
balance sheet attached to the 1974 federal income
tax return. The result reflected by this return did
not contemplate the corporate financial status as of
March 31, 1975, while the record contains a financial
statement submitted by the corporation to General
Motors reflecting its financial status as of that date,
with a net worth of $233,000. Since we note that the
record also contains a General Motors statement as
of December 31, 1974 which was almost identical to
the federal income tax return as of that same date, it


is apparent that the General Motors statement as of
March 31, 1975 is a fair and reliable representation
of the company's position at that date. We therefore
find that the interest of defendant in his business
corporation had a value of $233,000 as of March 31,
1975.


Nassau Central Corp., Nassau Rose Holding Corp.
and 355 Central Avenue


These three entities encompass the real estate on
Central Avenue and Nassau Street utilized in the
operation of the automobile dealership, together with
a parcel in Springfield, New Jersey occupied as a
residence by defendant. Defendant presented a total net
valuation of these assets based mainly on book value
amounting to $173,372. Plaintiff, on the other hand,
offered in evidence an appraisal by a real estate expert
retained by defendant and dated September 27, 1974.


*295  The trial judge made no mention of this
appraisal and the substantial discrepancy between the
estimate of value by defendant's real estate expert and
the book value figure utilized by defendant in his
argumentative summation. The court simply accepted
defendant's proposed figure of $173,372.
[7]  It is apparent to us that an appraisal made by a


qualified and recognized expert hired by defendant has
a much greater evidential impact on true value than a
mere book value computed on cost less depreciation.
For obvious reasons defendant did not offer this
appraisal in evidence, while plaintiff accepted its
reliability as an item of evidence created by defendant's
agent in the preparation of the case prior to trial.


The appraisal, consisting of 78 pages in the record,
constitutes a complete and comprehensive analysis of
all the real estate owned by the parties. The values as to
the residences were accepted and agreed upon by both
litigants. The point of departure arises, however, with
respect to the values of the business properties.


The appraiser arrived at a gross figure of $450,000 for
the value of the complex of lands and buildings making
up the real estate utilized in the business operation
on Central Avenue and Nassau Street in East Orange.
This was the bottom line result as of August 31, 1974,
after a rather extensive investigation of comparable
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sales in the area as well as an analysis based upon the
recognized income and cost approaches.


Although we are impressed by the thoroughness of
the expert's appraisal, there are several factors noted
therein which require us as factfinders to discount
the final figure and arrive at a value which is more
consonant with the particular problems applicable to
the property involved.


Initially we note that the real estate is located in the
core of the City of East Orange which has suffered
a tremendous loss of business enterprises and an
accompanying loss in property values and available
market for their purchase. As *296  pointed out in
the appraisal, the “subject neighborhood is considered
to be on a precarious brink between complete
ultimate blight or overall rehabilitation and survival.
In large part, survival is dependent upon governmental
agencies and financial institutions outside of the
neighborhood committing their resources to the
reclamation of the urban cities. * * * Change
is not imminent and it can be anticipated that
this centralized static period would be maintained
into the immediately foreseeable future.” **1272
Nevertheless, the appraiser proceeded to state that
“(t)he sheer quantity of people has placed a premium
upon all real estate in the city.”


What is perhaps more significant is the concession in
the appraisal that the estimate of value presupposes
the continued use of the property as a viable and
successful automobile agency. In fact, the appraiser
specifically points out that “if the business and/or
management were to cease, so as to require that the
property be disposed of for alternate use * * * ,” the
buildings would have a value defined as the salvage
value to offset the cost of demolition and clearing the
land for redevelopment. In such an eventuality the
market value of the property would not exceed the land
value, namely, $292,000. Furthermore, the assessed
valuation of the involved properties is $348,600.


It is of interest to note that the income approach of
value is not computed upon actual rental income, for
the rental established between the business entity and
the real estate companies was artificially created to
cover the necessary costs and carrying charges of the
real estate. Under such circumstances the valuation
based upon an anticipated gross income computed on


a square-foot rental value has little significance on
the issue of realistic evaluation for the purpose of
determining immediate equitable distribution.
[8]  After a consideration of the appraisal and the


foregoing factors relating to the location of the
properties, the age of the buildings, their single special
use and value, and the absence of a viable market
because of such special use, we *297  conclude as
factfinders, for the purposes of this litigation, that the
total fair valuation of the business lands and buildings
on Central Avenue and Nassau Street, East Orange,
whether held individually by defendant or in corporate
entities controlled by him, should be set at the gross
figure of $300,000. This figure must be adjusted to
reflect certain corporate liabilities and current assets
connected with the properties, which amount to a net
deduction of approximately $88,000. We therefore
arrive at a net valuation of these business properties in
the sum of $212,000.


We should also note that included in the holdings
of Nassau Rose Holding Corp. is the Springfield
residence, the value of which is not included in the
foregoing evaluation of the business properties. This
additional asset owned by defendant's company was
appraised at $52,000, which value is not contested by
either party. Thus, this additional sum of $52,000 must
be added to the total of marital assets available for
distribution.


Airmet, Inc.


Defendant owned a 50% interest in a corporation
known as Airmet, Inc. In June 1975 he sold his stock
for the sum of $55,000, payable by $15,000 in cash and
$10,000 a year for four years. Defendant proposed a
value of $34,840, which represented the book value of
his interest as of December 31, 1974; and the trial judge
also accepted this valuation without further discussion.
[9]  It hardly requires profound analysis to arrive


at the conclusion that the actual sales figure is a
more realistic evaluation than mere book value. And
although the sale was consummated three months after
the valuation date of March 31, 1975, the time is close
enough for our practical use in the endeavor to arrive
at a fair figure.
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Defendant urges that the feature of the installment
payments of the balance of the purchase price over a
four-year period should bar the use of the total price
as the fair valuation of this asset. We agree. We have
therefore computed the value *298  based upon the
extended payout, and applying an 8% interest factor


have arrived at the commuted present value as of the
time of sale (or March 31, 1975) of $48,121.


A recapitulation of the value of the marital assets
which were not included in the **1273  list of
undisputed items set forth earlier in this opinion
follows:


Mutual funds
 


$ 35,572
 


Limited partnership interests
 


30,740
 


Dan Esposito Olds, Inc.
 


233,000
 


Business real estate in names of
 


 


Nassau Central Corp.,
 


 


Nassau Rose Holding Corp.
 


 


and defendant, individually
 


212,000
 


Springfield property
 


52,000
 


Airmet, Inc.
 


48,121
 


Total
 


611,433
 


 
 


 


Added to this total are the
 


 


undisputed items listed above
 


357,035
 


Total eligible marital assets
 


$ 968,468
 


II


Our next problem is to determine how the allocation
between husband and wife can be made most equitably
within the criteria set forth in the cases of Painter
v. Painter, 65 N.J. 196, 320 A.2d 484 (1974), and
Rothman v. Rothman, 65 N.J. 219, 320 A.2d 496
(1974).


Plaintiff owns no assets of her own. She is not
employed, apparently has not been employed for most
of the period of the marriage and has no independent
income or earning capacity. She was 58 years of
age at the time of the judgment and, as far as the
record reveals, the marriage was a harmonious one for
a period of approximately 27 years until the parties
separated in 1969. During this period of time plaintiff


acted as a homemaker, contributing to defendant's
needs and the family development by running the
household and bringing up three children. Although
the business grew and prospered because of the efforts
of defendant, nevertheless *299  this business success
with the accompanying accumulation of substantial
assets was in part the product of the activities of
the wife as well as those of the husband as the
titular breadwinner. While they lived together their
standard of living reflected a substantial income, with
a fine suburban home, a summer home at the shore,
a condominium in Florida, a boat, three or four
automobiles in the family, charge accounts, credit
cards and other trappings of an upper middle-class
family.


As observed by the Supreme Court in Rothman v.
Rothman, supra:
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In the second place the enactment
seeks to right what many have
felt to be a grave wrong. It
gives recognition to the essential
supportive role played by the
wife in the home, acknowledging
that as homemaker, wife and
mother she should clearly be
entitled to a share of family assets
accumulated during the marriage.
Thus the division of property
upon divorce is responsive to the
concept that marriage is a shared
enterprise, a joint undertaking,
that in many ways it is akin to a
partnership. Only if it is clearly
understood that far more than
economic factors are involved,
will the resulting distribution be
equitable within the true intent
and meaning of the statute.
See generally, Freed and Foster,
Economic Effects of Divorce, 7
Family Law Quart. 275 (1973).
(65 N.J. at 229, 320 A.2d at 501.)


See also Scherzer v. Scherzer, 136 N.J.Super. 397, 401,
346 A.2d 434 (App.Div.1975).
[10]  In considering all the relevant factors revealed


by the record and the established criteria applicable
to the concept of equitable distribution, we are of the
opinion that plaintiff should be awarded 30% of the
marital assets as the measure of her fair and equitable
share thereof. This would result in an allocation to her
of the rounded-out sum of $290,000.


The trial judge determined that plaintiff's share of the
marital assets should be satisfied by the transfer of
defendant's interest in the marital home in Livingston
and the summer home in Point Pleasant, free and clear
except for the outstanding mortgage on the Livingston
property. In addition, he directed defendant to provide
plaintiff with a *300  new automobile having a value
of $7,000. Based upon the undisputed valuations of the
interests in the real estate, this distribution amounted
to a total value of approximately $182,000. In light of
the absence of proper findings below and our foregoing


valuation and allocation of the marital assets, we
conclude that the distribution under the order of the
trial court is woefully inadequate and not supportable
by the evidence in the record.


**1274  Since the distribution mandated by the order
has already been implemented, defendant is entitled
to credit in the sum of $182,000, thereby leaving a
balance due from defendant to plaintiff under the terms
of this opinion in the sum of $108,000.


III


[11]  Plaintiff urges that the alimony award of
$275 a week is inadequate. If we were to consider
this portion of the judgment in isolation, plaintiff's
contention would have substantial merit. However,
support payments are intimately related to equitable
distribution and the financial security and potential
income available because of said distribution. See
Smith v. Smith, 72 N.J. 350, 360, 371 A.2d 1 (1977);
Painter v. Painter, supra, 65 N.J. at 218, 320 A.2d 484;
Rothman v. Rothman, supra, 65 N.J. at 234, 320 A.2d
496.


[12]  Our determination of the issue of equitable
distribution will result in a substantial capital fund
which plaintiff will be able to invest in order to produce
additional income. The sale of the Livingston home,
as contemplated by plaintiff, should have resulted in a
net fund of approximately $112,000 before taxes. The
additional distribution of $108,000 under our order
will therefore create a total available cash fund of
$220,000. If this sum is invested conservatively in
prime corporate bonds at a current available return of
8%, it would yield $17,600. If this income of $17,600
is added to the support order for annual payments
of $14,200, plaintiff would receive $31,800 a year,
without invasion of capital and subject only to income
taxes.


*301  It is our considered opinion that this financial
picture is one which is consonant with the evidence
in the case relating to plaintiff's needs and defendant's
income. It represents a fair and equitable resolution of
the support feature of this litigation. We will therefore
not disturb the alimony award granted by the trial
court.
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IV


In his appellate brief defendant, citing Tassie v. Tassie,
140 N.J.Super. 517, 357 A.2d 10 (App.Div.1976),
urges that the appeal be dismissed because the
provisions of the judgment below have been
implemented by him and plaintiff has accepted the
benefits thereof. Apparently this was accomplished
sometime after the filing of the notice of appeal,
without application by either party for a stay of the
lower court's judgment.


In Tassie this court dismissed the appeal on the ground
that appellant was equitably estopped because her
actions under the particular facts therein reflected
a voluntary acceptance of all the benefits of the
judgment and barred her from prosecuting the appeal.
In addition, it is noteworthy that the court in that case
found no basis for reversal on the factual merits of the
case, thereby watering down the precedential effect of
the holding dismissing the appeal.
[13]  In any event, we are not convinced that


plaintiff's actions herein warrant the application of


the doctrine of equitable estoppel so as to mandate
a dismissal of the appeal. See Simon v. Simon, 148
N.J.Super. 40, 42, 371 A.2d 818 (App.Div.1977).
Appellant did not repudiate the judgment below, nor
is her appeal materially inconsistent therewith. Her
appellate position was limited to an effort to modify
upwards the monetary awards of equitable distribution
and alimony; and our determination vindicates that
position. Her acceptance of the partial benefits in her
financial position cannot serve as a legal bar to her
right to appeal. Defendant's argument is without merit.


*302  Conclusion


In view of the foregoing, we modify the judgment for
equitable distribution so as to direct defendant to pay
to plaintiff an addition sum of $108,000. Except for
this modification, the judgment below is affirmed in


all respects. 1


All Citations


158 N.J.Super. 285, 385 A.2d 1266


Footnotes
1 We have not discussed other items contained in the judgment for equitable distribution because they were


not raised as appellate issues by either party. These include: distribution of furnishings in the marital home
and in the condominium in Florida, provision for payment of capital gains taxes, return of used automobile
by plaintiff to defendant, etc.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Former wife moved to modify the support and alimony
provisions of a settlement agreement incorporated
into parties' final judgment of divorce. The Superior
Court, Chancery Division, denied the motion without
requiring former husband to disclose his actual
earnings, and wife appealed. The Superior Court,
Appellate Division, reversed and remanded cause
with directions to order production of all tax returns
of husband since 1973, and husband filed petition
for certification. The Supreme Court, Pashman, J.,
held that where wife had alleged with specificity
increases in her own and her children's needs caused
by substantial inflation and rising cost of supporting
growing children so as to establish prima facie
showing of changed circumstances, trial court should
have granted wife's motion directing production of
husband's tax returns.


Affirmed and remanded.
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Opinion
The opinion of the Court was delivered by


PASHMAN, J.


Long after the bonds of matrimony are dissolved,
courts of equity are frequently called upon to reassess
the persisting *143  obligations of financial support.
This case presents for review the standards and
procedures for modifying support and maintenance
arrangements after a final judgment of divorce.


The parties were married in 1961 and had three
children. After a period of marital discord, on January
8, 1974, the wife obtained from the Superior Court,
Chancery Division, a judgment of divorce on grounds
of desertion. The court incorporated as part of the
judgment a detailed agreement governing property
distribution, alimony, child custody and support.


Under the terms of the agreement, the wife retained
all the household items and “any and all other tangible
personal property” located at the marital home. She
received title to the marital home and the husband's
two-year old automobile. Upon entry of a final
judgment of divorce and judicial ratification of the
agreement, the husband would make a single payment
of $22,000 “in settlement of the Wife's claim to her
right for equitable distribution and any other support
claims of the Wife now or at any time in the future
except as provided herein.”


The agreement permitted the wife to retain custody
of the children and provided flexible visitation
provisions. The husband agreed to pay $120 per week
for alimony and $210 per week for child support $70
per week for each unemancipated child. A child's
attendance at college, business or trade school would
not terminate support payments. The husband was
obligated to maintain health insurance for the wife
until her death or remarriage and for each child until
emancipated. He was also responsible for all necessary
medical, dental and prescription drug expenses of
the children and for the wife's medical, dental and
prescription drug expenses in excess of $50 per illness.
The husband promised to pay all expenses for four
years of college or professional education for each
child. If a child lived away at school, child support
would be reduced by some “appropriate” amount.


*144  Looking to future uncertainties, the agreement
sought to remove some of them from consideration
if questions regarding modification arose. It specified
that the presence or absence of separate earnings by
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the wife, or changes in the husband's income, would
be irrelevant to a decision to alter or halt the husband's
payments. The agreement also contained a provision
governing modification by consent:


This Agreement shall not be
varied, modified or annulled
by the Husband or the
Wife except by written
instrument voluntarily executed
and acknowledged by both.


On February 1, 1978, plaintiff moved to modify the
support and alimony provisions of the agreement. She
sought increased support for herself and the three
children, a single, additional payment of $1,500 for
**48  household repairs and furniture, and counsel


fees. Plaintiff also sought production of defendant's
1976 and 1977 income tax returns before a hearing
on the modification motion. The trial court denied the
motion without requiring defendant to disclose actual
earnings. Plaintiff's request for counsel fees was also
denied.


Plaintiff appealed from these rulings to the Appellate
Division on April 19, 1978. On the following day she
filed a notice of motion for rehearing of her motion
for modification. Defendant responded by filing a
notice of cross-motion for counsel fees and costs on
the ground that plaintiff's motion for rehearing was
frivolous. The trial court denied a rehearing, noting
that by virtue of the pending appeal the court lacked
jurisdiction to grant it. Because the application for a
rehearing was clearly without merit, the court granted
defendant's cross-motion for counsel fees. Plaintiff
sought review in the Appellate Division of this second
determination which was consolidated with her earlier
appeal.


In an unreported opinion, the Appellate Division
reversed the trial court's dispositions. The court held
that “(o)nly after the discovery process is complete
should the former wife's application for increased
alimony and child support be determined.” *145  The
Appellate Division concluded that refusing discovery
of defendant's income despite plaintiff's showing of
increased need “effectively denied her any opportunity
to prove changed circumstances * * *.” Since the
court viewed plaintiff's application as requiring further


examination, it held that the award of counsel fees
was premature. It therefore vacated the trial court's
orders and remanded the cause with directions to order
production of all tax returns of defendant since 1973.


This Court granted defendant's petition for
certification. 81 N.J. 281, 405 A.2d 826 (1979). We
now affirm. Before addressing whether the summary
rejection of plaintiff's claims was proper, we first
discuss the effect of a consensual agreement upon the
court's power to modify obligations of support and
maintenance. Secondly, we examine generally what
constitutes “changed circumstances” so as to warrant
a modification of those obligations. We then consider
the procedures that a court should employ when
passing upon a modification petition particularly the
allocation of the burdens of proof and the conditions
for compelling production of tax returns. Finally, we
apply the results of this analysis to the facts of the
present case.


I


Modification of Spousal Agreements


[1]  The equitable power of the courts to modify
alimony and support orders at any time is specifically
recognized by N.J.S.A. 2A:34-23:


Pending any matrimonial action
brought in this State or
elsewhere, or after judgment
of divorce or maintenance,
whether obtained in this State or
elsewhere, the court may make
such order as to the alimony
or maintenance of the parties,
and also as to the care, custody,
education and maintenance of
the children, or any of them, as
the circumstances of the parties
and the nature of the case shall
render fit, reasonable and just,
and require reasonable security
for the due observance of such
orders. * * * Orders so made
may be revised and altered by
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the court from time to time as
circumstances may require.


*146  As a result of this judicial authority, alimony
and support orders define only the present obligations
of the former spouses. Those duties are always subject
to review and modification on a showing of “changed
circumstances.” Chalmers v. Chalmers, 65 N.J. 186,
192, 320 A.2d 478 (1974); Martindell v. Martindell,
21 N.J. 341, 352-353, 122 A.2d 352 (1956); Boorstein
v. Boorstein, 142 N.J.Eq. 135, 59 A.2d 247 (E & A
1948); Parmly v. Parmly, 125 N.J.Eq. 545, 548-549, 5
A.2d 789 (E & A 1939).


Divorcing spouses have often attempted to temper the
flexibility of the court's power to modify with greater
predictability by entering into separation agreements.
In the past, such agreements have had significant
**49  and varying impact on the availability of


post-judgment modification. Specific performance of
spousal support agreements was once thought to
be barred by the flexible approach to modification
embodied in N.J.S.A. 2A:34-23. Apfelbaum v.
Apfelbaum, 111 N.J.Eq. 529, 162 A. 543 (E & A
1932). Although not specifically enforceable, such
agreements could be regarded by the court as relevant
to the issue of support, and could be incorporated in a
divorce decree. “The fact that (a) court took over the
terms of the contract did not impair the power of the
court to alter such provisions to accord with the equity
of unfolding circumstance.” Corbin v. Mathews, 129
N.J.Eq. 549, 554, 19 A.2d 633, 635 (E & A 1941). The
agreement was said to merge into the divorce decree,
thereby losing its contractual nature. Id. at 553, 19
A.2d 633; Schluter v. Schluter, 23 N.J.Super. 409, 416,
93 A.2d 211 (App.Div.1952), certif. den., 11 N.J. 583,
95 A.2d 644 (1953).


The rule against specific enforcement was later
rejected by this Court in Schlemm v. Schlemm, 31 N.J.
557, 158 A.2d 508 (1960). That decision recognized
that apart from its statutory authority, the Superior
Court may exercise its “highly flexible” remedial
powers to enforce the terms of interspousal support
agreements “to the extent that they are just and
equitable.” Id. at 581-582, 158 A.2d at 522. Later
decisions continued to recognize the courts' power to
modify such agreements “upon a showing of changed
circumstances.” Berkowitz v. Berkowitz, 55 N.J. 564,
569, 264 A.2d 49, 52 (1970); see *147  Gulick


v. Gulick, 113 N.J.Super. 366, 370, 273 A.2d 792
(Ch.Div.1971). The rule which developed, however,
required that “(a) far greater showing of changed
circumstances must be made before the court can
modify a separation agreement than need be shown to
warrant the court amending an order for alimony or
support.” Schiff v. Schiff, 116 N.J.Super. 546, 561,
283 A.2d 131, 139 (App.Div.1971), certif. den. 60
N.J. 139, 286 A.2d 512 (1972). Applying the “same
standard that is applied by courts of equity to the
specific enforcement of contracts in other fields(,)” the
Appellate Division in Schiff held that modification of
a spousal agreement required a showing of changed
circumstances “such as to convince the court that
to enforce the agreement would be unconscionable.”
116 N.J.Super. at 561, 283 A.2d at 139 (emphasis
supplied). “Subsequent events which should have
been in contemplation of the parties as possible
contingencies when they entered into the contract
(would) not excuse performance.” Id. Although this
standard was never expressly adopted by the Supreme


Court, it has been followed by lower courts. 1  See,
e. g., Skillman v. Skillman, 136 N.J.Super. 348, 346
A.2d 408 (App.Div.1975); Edelman v. Edelman, 124
N.J.Super. 198, 305 A.2d 804 (Ch.Div.1973).


In Smith v. Smith, 72 N.J. 350, 371 A.2d 1
(1977), this Court considered whether the Schiff
standard applied when the trial court was effecting
equitable distribution of marital property pursuant to
N.J.S.A. 2A:34-23. Noting that “support payments
are intimately related to equitable distribution” and
that “trial judges should have the utmost leeway and
flexibility in determining what is just and equitable in
making allocations of marital assets,” we disapproved
of the Schiff rule:


Henceforth the extent of
the change in circumstances,
whether urged by plaintiff
or defendant, shall be the
same, regardless of whether the
support *148  payments being
questioned were determined
consensually or by judicial
decree. In each case the court
must determine what, in the
light of all the facts presented
to it, is equitable and fair,
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giving due weight to the strong
public policy favoring stability
of arrangements. (72 N.J. at
360, 371 A.2d at 6).


The rule announced in Smith is fully applicable when
considering post-judgment modification. Consensual
agreements and judicial decrees should be subject
to the same standard of “changed circumstances.”
Initially it might appear that this rule **50
would diminish the advantages of separation and
property settlement agreements, since they would
provide no greater certainty or stability than a
judicial determination. However, granting a greater
degree of permanence to negotiated agreements
would tend to make them a riskier arrangement for
spouses who are likely to be harmed by changed
circumstances. Typically, they have been spouses who
are economically dependent; they generally have been
wives with custody of children. Often consensual
agreements would not be in their best interests if
only “unconscionable” circumstances would warrant


modification. 2  As we recognized in rejecting Schiff,
contract principles have little place in the law of
domestic relations. See Smith, 72 N.J. at 360, 371 A.2d
1.


[2]  When we first upheld the specific enforceability
of spousal agreements in Schlemm, we relied on the
flexible power of equity to enforce such agreements
only to the extent that they were fair and equitable.
Similarly, the terms of such agreements *149  should
receive continued enforcement without modification
only so long as they remain fair and equitable. The
equitable authority of a court to modify support
obligations in response to changed circumstances,
regardless of their source, cannot be restricted. Smith,
72 N.J. at 360, 371 A.2d 1; Berkowitz, 55 N.J. at
569, 264 A.2d 49; Schlemm, 31 N.J. at 581, 158 A.2d
508; Parmly, 125 N.J.Eq. at 548, 5 A.2d 789. We
therefore find no reason to distinguish between judicial
decrees and consensual agreements when “changed
circumstances” call for the modification of either.


II


“Changed Circumstances”


The parties here disagree over what constitutes
“changed circumstances” sufficient to justify
modification of alimony and child support. Plaintiff
claims that her detailed demonstration of the
increased needs resulting from maturation of the
children and severe inflation justifies discovery
of defendant's tax returns. Such increased needs
and her husband's substantiated ability to pay
would, according to plaintiff, constitute “changed
circumstances” warranting upward modification of
alimony and child support. Defendant responds that
an increase in the cost of living and the “normal
wear and tear” alleged here does not even entitle
plaintiff to discovery of his present earnings. He argues
that the increase in need alleged, even if coupled
with proof of his increased ability to pay, would
not constitute “changed circumstances.” According
to defendant, plaintiff's position and the Appellate
Division disposition are contrary to prior caselaw and
will result in an avalanche of unwarranted petitions for
modification.


The frequency with which courts are called upon
to make or modify support awards needs no
documentation. The lack of uniformity in their
approaches and predictability in their decisions is
similarly widely recognized. See generally Note,
“Modification *150  of Spousal Support: A Survey
of a Confusing Area of the Law,” 17 J.Fam.Law 711
(1979). In part, the inability to predict dispositions is
responsible for the volume of modification motions.
The solution to the problem of predictability would be
a just accommodation of the power of the courts to
adjust support obligations with the desirable features
of stable arrangements and spousal cooperation.
We conclude such an accommodation is possible
through an approach linking the notion of “changed
circumstances” to the initial support determination,
be it judicial or consensual. This case presents an
appropriate opportunity for us to clarify the proper set
of coordinated standards.


**51  A
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The Elements of “Changed Circumstances”


[3]  The supporting spouse's obligation is mainly
determined by the quality of economic life during
the marriage, not bare survival. The needs of the
dependent spouse and children “contemplate their
continued maintenance at the standard of living they
had become accustomed to prior to the separation.”
Khalaf v. Khalaf, 58 N.J. 63, 69, 275 A.2d 132, 135
(1971); see Bonanno v. Bonanno, 4 N.J. 268, 274, 72


A.2d 318 (1950). 3


The amount is not fixed solely with regard, on
the one hand, to the actual needs of the wife,
nor, on the other, to the husband's actual means.
There should be taken into account the physical
condition and social position of the parties, the
husband's property and income (including what he
could derive from personal attention to business),
and also the separate property and income of the
wife. Considering all these and any other factors
bearing upon the question, the sum is to be fixed
at what the wife would have the right to expect
as support if living with her husband. (Bonanno, 4
N.J. at 274, 72 A.2d at 320-21 (quoting Dietrick v.
Dietrick, 88 N.J.Eq. 560, 561-562, 103 A. 242 (E &
A 1917))


[4]  *151  In accordance with this general principle,
courts have recognized “changed circumstances” that
warrant modification in a variety of settings. Some of
them include


(1) an increase in the cost of living, see Martindell,
21 N.J. at 353, 122 A.2d 352;


(2) increase or decrease in the supporting spouse's
income, Martindell, 21 N.J. at 355, 122 A.2d 352;
Traudt v. Traudt, 116 N.J.Eq. 75, 172 A. 749 (E &
A 1934); Acheson v. Acheson, 24 N.J.Misc. 133,
46 A.2d 817 (Ch.1946);


(3) illness, disability or infirmity arising after
the original judgment, e. g., Kirshbaum v.
Kirshbaum, 129 N.J.Eq. 429, 19 A.2d 811 (E
& A 1941); Limpert v. Limpert, 119 N.J.Super.
438, 292 A.2d 38 (App.Div.1972); see Ostrow v.
Ostrow, 59 N.J.Super. 299, 305-306, 157 A.2d
708 (App.Div.1960);


(4) the dependent spouse's loss of a house or
apartment, Jackson v. Jackson, 140 N.J.Eq. 124,
53 A.2d 343 (E & A 1947); McLeod v. McLeod,
131 N.J.Eq. 44, 23 A.2d 545 (E & A 1942);


(5) the dependent spouse's cohabitation with


another, 4  Wertlake v. Wertlake, 137 N.J.Super.
476, 349 A.2d 552 (App.Div.1975); Garlinger
v. Garlinger, 137 N.J.Super. 56, 347 A.2d 799
(App.Div.1975); Eames v. Eames, 153 N.J.Super.
99, 379 A.2d 67 (Ch.Div.1976); Grossman v.
Grossman, 128 N.J.Super. 193, 319 A.2d 508
(Ch.Div.1974);


(6) subsequent employment by the dependent
spouse, Ramhorst v. Ramhorst, 138 N.J.Eq. 523,
48 A.2d 834 (E & A 1946); Kavanagh v.
Kavanagh, 134 N.J.Eq. 358, 35 A.2d 691 (E & A
1944), see also Lavene v. Lavene, 162 N.J.Super.
187, 203, 392 A.2d 621 (Ch.Div.1978); and


(7) changes in federal income tax law,
Acheson, supra.


Courts have consistently rejected requests for
modification based on circumstances which
are only temporary or which are expected
but have not yet occurred. Bonanno, supra ;
McDonald v. McDonald, 6 N.J.Super. 11, 69
A.2d 593 (App.Div.1949); Sassman v. Sassman,
1 N.J.Super. 306, 64 A.2d 357 (App.Div.1949).


When children are involved, an increase in their needs
whether occasioned by maturation, the rising cost of
living or more **52  unusual events has been held
to justify an increase in support by a financially able
parent, see Shaw v. Shaw, 138 N.J.Super. 436, 351
A.2d 374 (App.Div.1976); *152  Testut v. Testut,
34 N.J.Super. 95, 111 A.2d 513 (App.Div.1955);
Clayton v. Muth, 144 N.J.Super. 491, 366 A.2d 354
(Ch.Div.1976). Their emancipation and employment
may warrant reduction in their support, see, e. g.,
Kavanagh v. Kavanagh, supra ; Rufner v. Rufner, 131
N.J.Eq. 193, 24 A.2d 180 (E & A 1942); see also
Grotsky v. Grotsky, 58 N.J. 354, 277 A.2d 535 (1971).


[5]  This review of New Jersey decisions 5  reveals
the factors that a court of equity must assess when
determining whether the former marital standard of
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Lepis v. Lepis, 83 N.J. 139 (1980)


416 A.2d 45
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living is being maintained. When support of an
economically dependent spouse is at issue, the general
considerations are the dependent spouse's needs, that
spouse's ability to contribute to the fulfillment of those
needs, and the supporting spouse's ability to maintain
the dependent spouse at the former standard. The
decision to modify child support requires a similar
examination of the child's needs and the relative
abilities of the spouses to supply them.


[6]  [7]  Our analysis makes clear that “changed
circumstances” are not limited in scope to events that
were unforeseeable at the time of divorce. This is
particularly obvious in cases involving modification
of child support orders, where maturation is cited as
justifying an increase in support by a financially able
parent. See, e. g., Shaw v. Shaw, supra. The supporting
spouse has a continuing obligation to contribute to the
maintenance of the dependent spouse at the standard of
living formerly shared. So long as this duty continues,
objective notions of foreseeability what the parties
or the court could or should have foreseen are all
but irrelevant. The proper criteria are whether the
change in circumstance is continuing and whether
the agreement or decree has made explicit provision
for the change. An increase in support becomes
necessary whenever changed circumstances *153
substantially impair the dependent spouse's ability
to maintain the standard of living reflected in the
original decree or agreement. Conversely, a decrease
is called for when circumstances render all or a portion
of support received unnecessary for maintaining that
standard. After finding that the dependent spouse
cannot maintain the original standard of living, the
court must consider the extent to which the supporting
spouse's ability to pay permits modification.


[8]  If the existing support arrangement has in fact
provided for the circumstances alleged as “changed,”
it would not ordinarily be “equitable and fair,”
Smith, 72 N.J. at 360, 371 A.2d 1, to grant
modification. For example, although a spouse cannot
maintain the marital standard of living on the support
payments received, this would not ordinarily warrant
modification if it were shown that a single large cash
payment made at the time of divorce was included
with the express intention of meeting the rising cost


of living. 6  In other cases, the equitable distribution
award which we have recognized is intimately related


to support, id. might have been devised to provide a
hedge against inflation. The same might be true with
respect to child support. A lump sum payment or a
trust established for the benefit of the children could
be shown to have been designed to cover the certain
eventuality of increasing needs.


B


Judicial Provision for Changed Circumstances


[9]  As a practical matter, spousal agreements
have great potential for ensuring the desired degree
of stability in support arrangements. **53  See,
e. g., Petersen v. Petersen, 172 N.J.Super. 304,
411 A.2d 1165 (App.Div.1980); *154  DeGraaff
v. DeGraaff, 163 N.J.Super. 578, 395 A.2d 525
(App.Div.1978). Such agreements have traditionally
been more comprehensive and particularized than
court orders, and thus more carefully tailored to the


peculiar circumstances of the parties' lives. 7  In view
of the current economic conditions and the changing
social structure of the family particularly with regard
to women's roles, cf. Orr v. Orr, 440 U.S. 268, 99 S.Ct.
1102, 59 L.Ed.2d 306 (1979) courts, too, should make
greater efforts to provide in advance for change. This
would enhance the stability of judicially fashioned
arrangements and make unnecessary a return to court.
The power to distribute property equitably should be
exercised to relieve the strain of total reliance on
support payments for financial security. See Rothman
v. Rothman, 65 N.J. 219, 229, 320 A.2d 496 (1974);
see also Smith, 72 N.J. at 360, 371 A.2d 1; Painter
v. Painter, 65 N.J. 196, 218, 320 A.2d 484 (1974).
Courts have refused to consider an alimony award
in isolation; the earnings received from investments
funded by an equitable distribution award have been
considered when determining the adequacy of the
dependent spouse's income. Esposito v. Esposito, 158
N.J.Super. 285, 300, 385 A.2d 1266 (App.Div.1978).
“As a result of the equitable distribution plaintiff will
have available a substantial capital fund to invest
in order to produce additional income.” Lavene v.
Lavene, 162 N.J.Super. at 203, 392 A.2d at 629.


[10]  *155  A closer look should also be taken at
the supported spouse's ability to contribute to his or
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her own maintenance, both at the time of the original


judgment and on applications for modification. 8  The
fact that our State's alimony and support statute
is phrased without reference to gender, N.J.S.A.
2A:34-23, will accomplish little if judicial decision
making continues to employ sexist stereotypes. The
extent of actual economic dependency, not one's status
as a wife, must determine the duration of support as
well as its amount. See Lavene, 162 N.J.Super. at 203,
392 A.2d 621; Turner v. Turner, 158 N.J.Super. 313,
385 A.2d 1280 (Ch.Div.1978) (court reviewed purpose
of alimony and, based on the equitable distribution
award and the wife's anticipated earning capacity,


awarded alimony only for 18 months). 9


Not only the realities of the marketplace, but also the
constitutional *156  guarantee of **54  “the equal
protection of the laws,” U.S.Const., Amend. XIV,
compels this approach. It is no longer permissible
to ground the law of domestic relations in the “
‘old notio(n)’ that ‘generally it is the man's primary
responsibility to provide a home and its essentials.’ ”
Orr v. Orr, 440 U.S. at 279-280, 99 S.Ct. at 1112, 59
L.Ed.2d at 319 (quoting Stanton v. Stanton, 421 U.S. 7,
10, 95 S.Ct. 1373, 1375, 43 L.Ed.2d 688, 692 (1975)).
“No longer is the female destined solely for the home
and the rearing of the family, and only the male for
the marketplace and the world of ideas.” Orr, 440 U.S.
at 280, 99 S.Ct. at 1112, 59 L.Ed.2d at 319 (quoting
Stanton, 421 U.S. at 14-15, 95 S.Ct. at 1377-1378);
see Taylor v. Louisiana, 419 U.S. 522, 535 n.17, 95
S.Ct. 692, 700 n.17, 42 L.Ed.2d 690 (1975); Craig
v. Boren, 429 U.S. 190, 198, 97 S.Ct. 451, 457, 50
L.Ed.2d 397 (1976). The law must be concerned with
the economic realities of contemporary married life,
not a model of domestic relations that provided women
with security in exchange for economic dependence
and discrimination. This does not mean that relative
economic dependence when proven is irrelevant to the
determination of support obligations. But a court of
equity cannot rely on antiquated presumptions; gender
is no longer a permissible proxy for economic need.
See Orr, 440 U.S. at 281, 99 S.Ct. at 1112, 59 L.Ed.2d
at 320. The need for support must be assessed with
a view towards the earning capacity of the individual
woman in the marketplace.


Careful consideration of all these factors at the time
of divorce and at the time modification is sought will


eventually reduce the necessity for otherwise well-
founded postjudgment applications. It may also lessen
the need for plenary hearings on modification motions.
We are confident that any increased expenditure of
judicial time necessitated by this expanded inquiry will
be more than offset by savings from a reduced need for
modification hearings.


*157  III


Procedural Guidelines


The parties here disagree on the proper procedure for
courts to follow on modification motions. In particular
they dispute both the necessity and the elements of a
prima facie showing of changed circumstances prior
to discovery of the respondent's financial status. We
therefore think it appropriate to explain procedures to
be followed in the postjudgment setting.


[11]  [12]  [13]  The party seeking modification has
the burden of showing such “changed circumstances”
as would warrant relief from the support or
maintenance provisions involved. Martindell, 21 N.J.
at 353, 122 A.2d 352. A prima facie showing of
changed circumstances must be made before a court
will order discovery of an ex-spouse's financial status.
When the movant is seeking modification of an
alimony award, that party must demonstrate that
changed circumstances have substantially impaired the
ability to support himself or herself. This requires full
disclosure of the dependent spouse's financial status,
including tax returns. When the movant is seeking
modification of child support, the guiding principle
is the “best interests of the children.” See Hallberg
v. Hallberg, 113 N.J.Super. 205, 209, 273 A.2d 389
(App.Div.1971); Clayton v. Muth, 144 N.J.Super. at
493, 366 A.2d 354. A prima facie showing would
then require a demonstration that the child's needs
have increased to an extent for which the original
arrangement does not provide.


[14]  Only after the movant has made this prima
facie showing should the respondent's ability to pay
become a factor for the court to consider. Therefore,
once a prima facie case is established, tax returns
or other financial information should be ordered. We
recognize that individuals have a legitimate interest
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in the confidentiality of their income tax returns.
However, without access to such reliable indicia of
the supporting spouse's financial ability, the movant
may be unable to prove that *158  modification
is warranted. Similarly, without knowledge of the
financial status of both parties, the court will be unable
to make an informed determination as to “what, in
light of all **55  the (circumstances) is equitable and
fair.” Smith, 72 N.J. at 360, 371 A.2d at 6. Courts
have recognized that discovery and inspection of
income tax returns should only be permitted for good


cause. 10  See DeGraaff v. DeGraaff, 163 N.J.Super.
578, 395 A.2d 525 (App.Div.1978); see also Ullmann
v. Hartford Fire Ins. Co., 87 N.J.Super. 409, 209 A.2d
651 (App.Div.1965); Finnegan v. Coll, 59 N.J.Super.
353, 157 A.2d 737 (Law Div.1960). Because financial
ability of the supporting spouse may be crucial to
the proper disposition of a motion for modification,
we conclude that a prima facie showing of changed
circumstances meets this good cause standard. We
also recognize, however, that the financial information
of other individuals may be necessarily involved,
as where the supporting spouse has remarried and
filed joint returns with the new spouse. In such
circumstances the court should follow the procedure
outlined by the court in DeGraaff : the trial judge
should examine the tax return in camera and excise
irrelevant matters before giving the return to the
plaintiff. 163 N.J.Super. at 583, 395 A.2d 525.


[15]  *159  Once the above steps have been
completed, the court must decide whether to hold
a hearing. Although equity demands that spouses
be afforded an opportunity to seek modification,
the opportunity need not include a hearing when
the material facts are not in genuine dispute. We
therefore hold that a party must clearly demonstrate
the existence of a genuine issue as to a material
fact before a hearing is necessary. See Shaw v.
Shaw, 138 N.J.Super. at 440, 351 A.2d 374; Hallberg
v. Hallberg, 113 N.J.Super. at 208, 273 A.2d 389;
Tancredi v. Tancredi, 101 N.J.Super. 259, 262, 244
A.2d 139 (App.Div.1968). Without such a standard,
courts would be obligated to hold hearings on
every modification application. The application of the
equitable principles we have outlined does not require
elaborate procedures in every case. Courts should be
free to exercise their discretion to prevent unnecessary
duplication of proofs and arguments. The volume of


postjudgment litigation provides additional, practical
support for this approach.


In determining whether a material fact is in dispute,
a court should rely on the supporting documents and
affidavits of the parties. Conclusory allegations would,
of course, be disregarded. Only statements to which a
party could testify should be considered. Thus, if the
sole dispute centered around the supporting spouse's
earnings, the disclosure of income tax returns might
render a hearing unnecessary.


IV


The Present Motion for Modification


[16]  Applying the foregoing standards and guidelines
to the facts of this case, we conclude that the Appellate
Division was correct in reversing the trial court's
denial of plaintiff's motion and directing production
of defendant's tax returns. Plaintiff has alleged with
specificity the increases in her own and her children's
needs caused by substantial inflation and the rising
cost of supporting growing children. These changes in
circumstances *160  will apparently continue. They
clearly warrant court inquiry into whether plaintiff's
ability to maintain herself and her children has been
substantially impaired.


**56  By reason of plaintiff's prima facie showing,
defendant should be required to disclose the requested
evidence of his income, subject to the protections
outlined above. See supra at 55. On remand, the
trial court must then determine, among other things,
whether the earlier agreement, as incorporated in
the divorce judgment, provided for the present
circumstances. Since the record clearly discloses
genuine disputes as to material facts other than
defendant's earnings, a hearing will be necessary.


As defendant points out, the agreement provided
that the increased income of either spouse “shall
not be a consideration to change or modify the
support and maintenance payments for the Wife or the
Wife and children.” This might appear to be a valid
accommodation of contingencies which otherwise
would support modification based on “changed
circumstances” the wife's post-divorce employment
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or an increase in the husband's earnings. But as we
have stated, the court is not bound by such provisions.
It should scrutinize carefully the dependent spouse's
ability to contribute to her own and her children's
maintenance. The court must determine whether there
has been substantial impairment of their ability to
maintain the standard of living to which they are
entitled.


Plaintiff, who was a teacher before her marriage, holds
a Master's degree in Speech Communication and is
continuing her education towards earning a Ph.D. She
contends, however, that she has been unable to find
substantial employment to bridge the gap between
needs and expenses, and that employment in positions
for which she is substantially overqualified would
diminish her self image or esteem. Defendant asserts
that plaintiff has unreasonably restricted her choice
of employment fields. He points out that plaintiff's
background and age and the children's maturity and
attendance in school make her *161  failure to find
full-time employment while continuing her education
unreasonable. These disputes must be addressed by the
trial court on remand.


Defendant alleges that a $22,000 lump sum payment
to plaintiff incorporated in their agreement should
be recognized as the agreed means for covering the
increased needs which plaintiff alleges especially with
respect to repairs to her present home. Whether this
amount should be so considered is a question of fact
for the court. While the supported spouse need not
completely deplete savings to qualify for increased
support, see Capodanno v. Capodanno, 58 N.J. 113,
118, 275 A.2d 441 (1971); Khalaf, 58 N.J. at 70,
275 A.2d 132; Martindell, 21 N.J. at 354, 122 A.2d
352, neither can that spouse be permitted unilaterally
to designate her funds, as plaintiff attempts to do
here, for the children's college education. This is so
particularly in light of defendant's obligation under the
agreement to pay for the expense of higher education.
Any contention that the defendant will not perform this


duty must be rejected as premature. When and if such
college expenses arise and defendant fails to fulfill his
obligation, a court is free to order defendant to make


the required payments. 12


It appears that no provision has been made for any
increase in the support necessary for growing children.
On remand, the court therefore must determine
whether the best interests of the children require
greater support, to what extent the defendant is
obligated to provide for their increased needs and
whether he has the financial ability to do so. While
the children are entitled to a determination based on
their best interests, both parents have a duty to support
them. Ionno v. Ionno, 148 N.J.Super. 259, 261-262,
372 A.2d 624 (App.Div.1977); Shanley v. Nuzzo,
160 N.J.Super. 436, 441-442, 390 A.2d 158 (J& D
R.Ct.1978). Accordingly, the entire *162  amount of
increased need is not necessarily to be assessed against
defendant, unless the children's needs cannot otherwise
be met. See **57  Clayton v. Muth, 144 N.J.Super. at
496, 366 A.2d 354.


Finally, we agree with the Appellate Division that
a determination regarding an award of counsel fees
should await resolution of these issues on remand.


For the foregoing reasons, the judgment of the
Appellate Division is affirmed. The matter is remanded
for further proceedings in accordance with this
opinion.


For affirmance: Chief Justice WILENTZ and Justices
SULLIVAN, PASHMAN, CLIFFORD, SCHREIBER
and POLLOCK 6.


For reversal: None.


All Citations


83 N.J. 139, 416 A.2d 45


Footnotes
1 The Schiff rule, however, was not extended to modification of child support provisions. See Clayton v. Muth,


144 N.J.Super. 491, 366 A.2d 354 (Ch.Div.1976).


2 Commentators have addressed similar arguments to the Schiff rule of unconscionability. See Skoloff, “Schiff
-Unconscionable Obstacle to Matrimonial Settlements,” 99 N.J.L.J. 553 (1976) (“The undue burden placed
on counsel as well as the parties by this Schiff requirement is itself unconscionable. * * * The result: * * *.” Id.
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at 553-566); Meth, “Matrimonial Arbitration,” 99 N.J.L.J. 409 (1976) (noting that the impossibility of providing
for every future contingency made “Schiff seem like a voice from a very ivory tower.” Id.).


3 These cases actually phrased this entitlement in terms of what a husband owes a wife. As we will discuss
below, this is no longer a sound statement of contemporary domestic relations law. See infra at 53, 54.


4 If the dependent spouse remarries, the court must modify any order or judgment to eliminate the alimony
obligation on application by the supporting spouse, N.J.S.A. 2A:34-25; see Sharpe v. Sharpe, 109 N.J.Super.
410, 263 A.2d 490 (Ch.Div.1970).


5 Caselaw in other jurisdictions is in substantial accord. See 24 Am.Jur.2d, Divorce and Separation, ss
665-690, 844-850 (1966); Annot., 89 A.L.R.2d 7 (1963); Annot., 18 A.L.R.2d 10 (1951).


6 Of course under the standard for modification stated in Smith, should such a provision later prove inadequate,
the court is free to require greater support if it is warranted in the light of prevailing circumstances. See 72
N.J. at 360, 371 A.2d 1.


7 For examples of separation and property settlement agreements, see G. Skoloff, Family Law Practice
330-349 (1976 ed.); 11 D. Herr, New Jersey Practice Marriage, Divorce and Separation s 789 (3d ed. 1963)
and s 793.7 (Supp.1978). See also Berkowitz, 55 N.J. at 569-570, 264 A.2d 49. In that case the parties
provided that on the wife's remarriage the husband would convey his interest in the residence to the wife
in return for cancellation of his obligations regarding it. They also made financial arrangements for the
children's attendance at college away from home and a consequent reduction in child support. The court
therefore denied the husband's motion for reduction of child support on grounds of the wife's remarriage:
“(A)ll of the alleged ‘changed circumstances' were envisioned by the parties and dealt with specifically in the
Agreement.” Id. at 570, 264 A.2d at 52 (emphasis supplied).


8 At times courts have found it necessary to assess the supporting spouse's ability to pay without regard to
current earnings to determine fair and equitable support. See, e. g., Hess v. Hess, 134 N.J.Eq. 360, 35 A.2d
677 (E & A 1944). The same should be done when the supported spouse's earning potential is an issue.


9 In Arnold v. Arnold, 167 N.J.Super. 478, 401 A.2d 261 (App.Div.1979), the Appellate Division concluded that
in the absence of unusual facts, automatic cutoff dates for alimony should be avoided. While we disapprove
of the general approach in Arnold, the trial court in that case made no investigation of the nature of the
wife's employment potential, and for this reason the 30-month limitation was justifiably seen as arbitrary.
Careful and explicit factfinding on the earning ability of the dependent spouse is of paramount importance
in such cases.


We do not share the view that only unusual cases will warrant the “rehabilitative alimony” approach.
We note that other states permit such awards. See, e. g., Fla.Stat.Ann. s 61.08 (West Supp.1979);
Haw.Rev.Stat.Ann. s 580-47 (Supp.1979). See also Cal.Civ.Code s 4806 (Supp.1980) (court may withhold
support allowance to a party who is “earning his or her own livelihood”); Ind.Code Ann. s 31-1-11.5-9
(Burns 1979) (prohibiting maintenance of party unless he or she is physically or mentally incapable of
supporting himself or herself).


10 R. 4:79-5 provides:
Interrogatories as to all issues in all matrimonial actions may be served by any party as of course
pursuant to R. 4:17. All other discovery in matrimonial actions shall be permitted only by leave of court
for good cause shown.


On its face this rule would appear to require good cause for the production of tax returns. However, R.
4:17 provides that the interrogatories may include a request for a copy of any paper. As the Comment
to that rule observes, income tax returns, although pieces of paper, are not routinely discoverable. See
Pressler, Current N.J. Court Rules, Comment R. 4:17 at 703 (1980). The Comment to R. 4:79-5 also notes
that in the context of a matrimonial dispute, discovery can easily be subject to “abuse as a device by which
one spouse harasses the other.” Id. at 982. For these reasons we agree that discovery of income tax
returns on motions for modification of support is not desirable without a prima facie showing of changed
circumstances.


12 If circumstances have changed in such a way that requiring defendant to pay for college would no longer
be equitable and fair, the court also remains free to alter the prior arrangement. See Rufner v. Rufner, 131
N.J.Eq. at 196, 24 A.2d 180; see also Khalaf, 58 N.J. at 71-72, 275 A.2d 132.
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KeyCite Yellow Flag - Negative Treatment


 Proposed Legislation


West's Utah Code Annotated
Title 30. Husband and Wife


Chapter 3. Divorce (Refs & Annos)


U.C.A. 1953 § 30-3-5


§ 30-3-5. Disposition of property--Maintenance and health care of parties and
children--Division of debts--Court to have continuing jurisdiction--Custody and


parent-time--Determination of alimony--Nonmeritorious petition for modification


Currentness


(1) When a decree of divorce is rendered, the court may include in it equitable orders relating to the children,
property, debts or obligations, and parties. The court shall include the following in every decree of divorce:


(a) an order assigning responsibility for the payment of reasonable and necessary medical and dental expenses
of the dependent children including responsibility for health insurance out-of-pocket expenses such as co-
payments, co-insurance, and deductibles;


(b)(i) if coverage is or becomes available at a reasonable cost, an order requiring the purchase and maintenance
of appropriate health, hospital, and dental care insurance for the dependent children; and


(ii) a designation of which health, hospital, or dental insurance plan is primary and which health, hospital,
or dental insurance plan is secondary in accordance with the provisions of Section 30-3-5.4 which will take
effect if at any time a dependent child is covered by both parents' health, hospital, or dental insurance plans;


(c) pursuant to Section 15-4-6.5:


(i) an order specifying which party is responsible for the payment of joint debts, obligations, or liabilities of
the parties contracted or incurred during marriage;


(ii) an order requiring the parties to notify respective creditors or obligees, regarding the court's division of
debts, obligations, or liabilities and regarding the parties' separate, current addresses; and


(iii) provisions for the enforcement of these orders;


(d) provisions for income withholding in accordance with Title 62A, Chapter 11, Recovery Services; and
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(e) if either party owns a life insurance policy or an annuity contract, an acknowledgment by the court that
the owner:


(i) has reviewed and updated, where appropriate, the list of beneficiaries;


(ii) has affirmed that those listed as beneficiaries are in fact the intended beneficiaries after the divorce
becomes final; and


(iii) understands that if no changes are made to the policy or contract, the beneficiaries currently listed will
receive any funds paid by the insurance company under the terms of the policy or contract.


(2) The court may include, in an order determining child support, an order assigning financial responsibility for all
or a portion of child care expenses incurred on behalf of the dependent children, necessitated by the employment
or training of the custodial parent. If the court determines that the circumstances are appropriate and that the
dependent children would be adequately cared for, it may include an order allowing the noncustodial parent to
provide child care for the dependent children, necessitated by the employment or training of the custodial parent.


(3) The court has continuing jurisdiction to make subsequent changes or new orders for the custody of the children
and their support, maintenance, health, and dental care, and for distribution of the property and obligations for
debts as is reasonable and necessary.


(4) Child support, custody, visitation, and other matters related to children born to the mother and father after
entry of the decree of divorce may be added to the decree by modification.


(5)(a) In determining parent-time rights of parents and visitation rights of grandparents and other members of the
immediate family, the court shall consider the best interest of the child.


(b) Upon a specific finding by the court of the need for peace officer enforcement, the court may include in an
order establishing a parent-time or visitation schedule a provision, among other things, authorizing any peace
officer to enforce a court-ordered parent-time or visitation schedule entered under this chapter.


(6) If a petition for modification of child custody or parent-time provisions of a court order is made and denied, the
court shall order the petitioner to pay the reasonable attorneys' fees expended by the prevailing party in that action,
if the court determines that the petition was without merit and not asserted or defended against in good faith.


(7) If a petition alleges noncompliance with a parent-time order by a parent, or a visitation order by a grandparent
or other member of the immediate family where a visitation or parent-time right has been previously granted
by the court, the court may award to the prevailing party costs, including actual attorney fees and court costs
incurred by the prevailing party because of the other party's failure to provide or exercise court-ordered visitation
or parent-time.
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(8)(a) The court shall consider at least the following factors in determining alimony:


(i) the financial condition and needs of the recipient spouse;


(ii) the recipient's earning capacity or ability to produce income;


(iii) the ability of the payor spouse to provide support;


(iv) the length of the marriage;


(v) whether the recipient spouse has custody of minor children requiring support;


(vi) whether the recipient spouse worked in a business owned or operated by the payor spouse; and


(vii) whether the recipient spouse directly contributed to any increase in the payor spouse's skill by paying
for education received by the payor spouse or enabling the payor spouse to attend school during the marriage.


(b) The court may consider the fault of the parties in determining whether to award alimony and the terms
thereof.


(c) “Fault” means any of the following wrongful conduct during the marriage that substantially contributed to
the breakup of the marriage relationship:


(i) engaging in sexual relations with a person other than the party's spouse;


(ii) knowingly and intentionally causing or attempting to cause physical harm to the other party or minor
children;


(iii) knowingly and intentionally causing the other party or minor children to reasonably fear life-threatening
harm; or


(iv) substantially undermining the financial stability of the other party or the minor children.


(d) The court may, when fault is at issue, close the proceedings and seal the court records.


(e) As a general rule, the court should look to the standard of living, existing at the time of separation, in
determining alimony in accordance with Subsection (8)(a). However, the court shall consider all relevant facts
and equitable principles and may, in its discretion, base alimony on the standard of living that existed at the







§ 30-3-5. Disposition of property--Maintenance and health care of..., UT ST § 30-3-5


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4


time of trial. In marriages of short duration, when no children have been conceived or born during the marriage,
the court may consider the standard of living that existed at the time of the marriage.


(f) The court may, under appropriate circumstances, attempt to equalize the parties' respective standards of
living.


(g) When a marriage of long duration dissolves on the threshold of a major change in the income of one of the
spouses due to the collective efforts of both, that change shall be considered in dividing the marital property
and in determining the amount of alimony. If one spouse's earning capacity has been greatly enhanced through
the efforts of both spouses during the marriage, the court may make a compensating adjustment in dividing the
marital property and awarding alimony.


(h) In determining alimony when a marriage of short duration dissolves, and no children have been conceived
or born during the marriage, the court may consider restoring each party to the condition which existed at the
time of the marriage.


(i)(i) The court has continuing jurisdiction to make substantive changes and new orders regarding alimony
based on a substantial material change in circumstances not foreseeable at the time of the divorce.


(ii) The court may not modify alimony or issue a new order for alimony to address needs of the recipient
that did not exist at the time the decree was entered, unless the court finds extenuating circumstances that
justify that action.


(iii) In determining alimony, the income of any subsequent spouse of the payor may not be considered, except
as provided in this Subsection (8).


(A) The court may consider the subsequent spouse's financial ability to share living expenses.


(B) The court may consider the income of a subsequent spouse if the court finds that the payor's improper
conduct justifies that consideration.


(j) Alimony may not be ordered for a duration longer than the number of years that the marriage existed unless,
at any time prior to termination of alimony, the court finds extenuating circumstances that justify the payment
of alimony for a longer period of time.


(9) Unless a decree of divorce specifically provides otherwise, any order of the court that a party pay alimony
to a former spouse automatically terminates upon the remarriage or death of that former spouse. However, if the
remarriage is annulled and found to be void ab initio, payment of alimony shall resume if the party paying alimony
is made a party to the action of annulment and the payor party's rights are determined.







§ 30-3-5. Disposition of property--Maintenance and health care of..., UT ST § 30-3-5


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5


(10) Any order of the court that a party pay alimony to a former spouse terminates upon establishment by the party
paying alimony that the former spouse is cohabitating with another person.


Credits
Laws 1909, c. 109, § 4; Laws 1969, c. 72, § 3; Laws 1975, c. 81, § 1; Laws 1979, c. 110, § 1; Laws 1984, c. 13, § 1;
Laws 1985, c. 72, § 1; Laws 1985, c. 100, § 1; Laws 1991, c. 257, § 4; Laws 1993, c. 152, § 1; Laws 1993, c. 261,
§ 1; Laws 1994, c. 284, § 1; Laws 1995, c. 330, § 1, eff. May 1, 1995; Laws 1997, c. 232, § 4, eff. July 1, 1997;
Laws 1999, c. 168, § 1, eff. May 3, 1999; Laws 1999, c. 277, § 1, eff. May 3, 1999; Laws 2001, c. 255, § 4, eff.
April 30, 2001; Laws 2003, c. 176, § 3, eff. May 5, 2003; Laws 2005, c. 129, § 1, eff. May 2, 2005; Laws 2010, c.
285, § 1, eff. May 11, 2010; Laws 2013, c. 264, § 1, eff. May 14, 2013; Laws 2013, c. 373, § 1, eff. May 14, 2013.


Codifications R.S. 1898, § 1212; C.L. 1907, § 1212; C.L. 1917, § 3000; R.S. 1933, § 40-3-5; C. 1943, § 40-3-5.


Notes of Decisions (1483)


U.C.A. 1953 § 30-3-5, UT ST § 30-3-5
Current through 2015 First Special Session
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201 P.3d 942
Supreme Court of Utah.


Kynda Kay RICHARDSON, Respondent,
v.


Kenneth Andrew RICHARDSON, Petitioner.


No. 20070578.
|


Aug. 19, 2008.
|


Rehearing Denied Jan. 7, 2009.


Synopsis
Background: Wife sought divorce. The District
Court, Third District, Salt Lake City, Stephen L. Roth,
J., required former husband to pay child support and
alimony that increased by $100 per month as each
child reached majority. Former husband appealed. The
Court of Appeals, Billings, J., 2007 WL 1784017,
affirmed. Certiorari was granted.


[Holding:] The Supreme Court, Wilkins, J., held
that prospective increase in alimony was based on
eventuality that children would reach majority, and,
thus, was appropriate.


Affirmed.


Attorneys and Law Firms


*942  Scott L. Wiggins, Joseph Lee Nemelka, Salt
Lake City, for respondent.


J. Bruce Reading, Jonathan H. Rupp, Salt Lake City,
for petitioner.


On Certiorari to the Utah Court of Appeals


WILKINS, Justice:


¶ 1 We granted certiorari to determine whether
the court of appeals was correct in affirming the
prospective increases in alimony made by the district
court in the alimony order. We hold that the court of


appeals was correct, and that the prospective increases
*943  in alimony were within the district court's


discretion.


BACKGROUND


¶ 2 In 2003, Respondent Kynda Kay Richardson
filed for divorce from Petitioner Kenneth Andrew
Richardson. At trial, the district court awarded
Respondent physical custody of the couple's four
minor children. Respondent was also awarded the
statutorily mandated amount of $1374 per month in
child support payments, with Petitioner's obligation to
pay ceasing as each minor child reached the age of
eighteen or graduated from high school. The district
court also awarded Respondent $420 per month in
alimony.


¶ 3 In addition, the district court ruled that as each
minor child reached majority—and Petitioner's child
support obligation therefore ceased as to that child
—Petitioner's alimony obligation was to increase by
$100 per month. Petitioner appealed to the court of
appeals, arguing that a prospective increase in alimony
constituted an abuse of discretion by the district
court. He also argued that the decision amounted to
child support for his adult children masquerading as
alimony.


[1]  ¶ 4 On appeal, the court of appeals reviewed the
district court's decision and determined there was no
abuse of discretion. We granted certiorari to determine
whether the court of appeals erred in affirming the
prospective increases in alimony.


ANALYSIS


[2]  [3]  [4]  ¶ 5 “On a writ of certiorari, we
review the decision of the court of appeals, not that
of the [district] court. When reviewing a [district]
court determination of alimony ... an appellate court
reviews [it] for abuse of discretion.” Willey v. Willey,
951 P.2d 226, 230 (Utah 1997) (citations omitted).
A district court has broad discretion when deciding
alimony awards. See, e.g., Higley v. Higley, 676 P.2d
379, 382 (Utah 1983).
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[5]  ¶ 6 In making alimony determinations, a district
court considers several factors, including: (1) the
financial condition and needs of the recipient spouse,
(2) the ability of the recipient spouse to produce
sufficient income, and (3) the ability of the payor


spouse to provide support. 1  Jones v. Jones, 700 P.2d
1072, 1075 (Utah 1985).


[6]  ¶ 7 Along with these factors, a district court also
considers the primary aims of alimony when making
an award: (1) to get the parties as close as possible
to the same standard of living that existed during
the marriage, see Utah Code Ann. § 30–3–5(8)(c)
(Supp.2007); (2) to equalize the standards of living of
each party, see id. § 30–3–5(8)(d); and (3) to prevent
the recipient spouse from becoming a public charge,
English v. English, 565 P.2d 409, 411 (Utah 1977).


¶ 8 The court of appeals correctly determined that,
in making its alimony determination in this case, the
district court did not exceed its permitted discretion.
Instead, the district court properly considered the three
factors in fashioning an alimony order that sought to
achieve the stated goals. The amounts awarded, both
before and after Petitioner's child support obligations
ended, were arrived at after careful consideration of the
appropriate factors and the stated aims.


¶ 9 Petitioner argues, however, that any prospective
increase in alimony exceeds the district court's


discretion. 2  In support, Petitioner cites to cases from
the court of appeals where such prospective changes


in alimony *944  orders have been held improper. 3


Petitioner argues that whether a change in the amount
of alimony will be appropriate in the future should be
left to the district court's continuing jurisdiction and
should not be done speculatively.


[7]  [8]  [9]  ¶ 10 Generally, it is true that, because of
the uncertainty of future events, prospective changes to
alimony are disfavored. Thus, a plan to retire, without
actually retiring, would be insufficient to justify a
prospective alimony reduction. See Nelson v. Nelson,


2004 UT App 254, ¶ 7, 97 P.3d 722. There are other
contexts, however, where the certainty of the future
event is such that prospective changes are appropriate.
Where the future event is certain to occur within
a known time frame, then prospective changes are
appropriate.


¶ 11 The prospective increase in alimony here
was based on such circumstances. Within a known
time frame—each minor child reaching majority—
Petitioner's child support obligations for each child
will cease. These events are certain to take place on
specified dates. The result of Petitioner's obligations
ending is also certain: Petitioner's financial condition
will have improved and Respondent's financial
condition—which previously included the $1374 in
child support payments—will have worsened. Because
Petitioner's obligation to pay child support for each
child is certain to end at a specified time, prospective
changes to the amount of alimony based thereon
are appropriate, and are within the district court's
discretion to include in the alimony order.


CONCLUSION


¶ 12 The court of appeals was correct in affirming the
district court's alimony order, because the district court
properly analyzed the appropriate factors and made
a reasonable decision within its permitted discretion.
Accordingly, we affirm.


¶ 13 Chief Justice DURHAM, Associate Chief Justice
DURRANT, Justice PARRISH, and Judge PAGE
concur in Justice WILKINS' opinion.


¶ 14 Justice NEHRING does not participate herein,
District Judge RODNEY S. PAGE sat.


All Citations


201 P.3d 942, 611 Utah Adv. Rep. 12, 2008 UT 57


Footnotes
1 A district court also examines other factors, including the length of the marriage and which spouse has


custody of minor children, which are not relevant to our analysis. See Utah Code Ann. § 30–3–5(8)(a)(iv)–
(vii) (Supp.2007).
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2 Petitioner also argues, based upon certain language used by the district court, that the increases in alimony
were actually intended to be child support for those children who had reached majority, but who were still
living with Respondent. It is well settled that a parent's child support obligation terminates when a child
reaches majority, and alimony is not a substitute for child support. See Utah Code Ann. §§ 78B–12–102(6),
–105(1) (2008). We do not find, however, that the district court intended the increased amount to be child
support disguised as alimony, and accordingly do not address Petitioner's argument on this point.


3 See, e.g., Nelson v. Nelson, 2004 UT App 254, ¶ 7, 97 P.3d 722 (holding that a petition to change alimony
based upon the husband's imminent retirement was not ripe because the planned retirement was not
an “actual ‘substantial material change in circumstances' ” (quoting Utah Code Ann. § 30–3–5(8)(g)(i)
(Supp.2003))); Howell v. Howell, 806 P.2d 1209, 1212 (Utah Ct.App.1991) (“[A]ny future changes in alimony
are limited to instances where a material change of circumstances has occurred.” (emphasis added)).


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Matthew A. Steward (#7637) 
CLYDE SNOW & SESSIONS 


One Utah Center, 13th Floor 
20 I South Main Street 
Salt Lake City, Utah 84111-2216 
Telephone (801) 322-2516 
Facsimile (801) 521-6280 


Attorneys for Respondent 
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IN THE THIRD JUDICIAL DISTRICT COURT OF SUMMIT COL'NTY 


KIRKPATRICK MacDONALD, 


Petitioner, 


v. 


LEE ANNE MacDONALD, 


Respondent. 


STATE OF UTAH 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


Civil No. 104500031 
Judge Keith Kelly 


On or about October 3, 2011, Petitioner, Kirkpatrick MacDonald (Kirk"), and 


Respondent, Lee Anne MacDonald ("Lee Anne"), (collectively the "Parties") entered into a 


' ' 


Stipulation and Settlement Agreement (the "Agreement") in full and final resolution of the issues 


in this action. The Parties have jointly moved the Court for the entry of Findings of Fact and 


Conclusions of~aw and a Decree of Divorce incorporating the terms of this Agreement. Based 


on the Agreement and for good cause appearing, the Court now makes the following: 
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FINDINGS OF FACT 


Provisions Relating to Jurisdiction 


1. Petitioner is a bona fide and actual resident of Summit County, State of Utah, and 


has been for more than three months prior to the commencement of this action. 


2. Respondent and Petitioner are husband and wife, respectively, having been 


married on June 22, 1991 in Orange County, New York. 


Provisions Relating to Grounds 


3. The Parties have experienced irreconcilable differences which prevent the 


continuation of the marriage, and the parties should be awarded a mutual divorce from the other 


on those grounds. 


4. No children have been born as issUe of the marriage and none are expected. 


Provisions for Property Division and Financial Settlement 


5. The Parties have acquired substantial assets, including real property, personal 


property, and business interests during the course of the marriage which should be divided as set 


forth below. 


Real Property Awarded to Lee Anne 


6. Lee Anne shall be awarded all right, title and interest to the real property 


. . 
identified as Lot I and Lot 49 at The Preserve development in Summit County. Kirk shall 


deliver clear title and convey these lots free and clear of any encumbrances, liens, or claims. 
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7. Lee Anne shall also be awarded all right title and interest to the yet to be platted 


lot in The Preserve to which Kirk is entitled free and clear of any encumbrances, liens, or claims. 


Kirk shall convey clear title to this lot to Lee Anne as soon as the lot is conveyed to Kirk. Lee 


Anne shall have an option to receive a promissory note from Kirk in the amount of $300,000 in 


exchange for her right to receive the lot. If such an election is made then the promissory note 


shall be secured by trust deed or mortgage on residence located in Cornwall, New York. The 


note shall be due and payable upon the earlier of January I, 2014 or the sale of the Cornwall 


residence. The note shall bear interest at a rate of 2% per annum which interest shall commence 


on the date the option is exercised. Kirk shall be entitled to refinance the existing debt on 


Cornwall so long as he informs Lee Anne in writing of his intent to do so and the refinance does 


not result in an increase in the principal amount of the debt encumbering that property. 


8. Lots 1, 49 and the yet to be platted lot are referred to collectively as "The 


Pr~serve Lots." 


9. Kirk shall pay the Homeowner's Association fees and property taxes on The 


Preserve Lots. for a period of five years commencing January 1, 2011 or until Lee Anne sells one 


of The Preserve Lots. Kirk ' s payment of the HOA fees and property taxes shall be treated as a 
. . 


loan to Lee Anne, and Lee Anne shall reimburse him for those payments without interest at the 


time she sells one ofThe Preserve Lots. 


Reaiand Other Property Awarded to 'Kirk 


10. Except as specifically provided above, all right, title, and interest in any other real 


property, however titled, shall be awarded to Kirk free and clear of any claim of interest by Lee 


Anne. 
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11. Except as set forth below, each party shall be awarded all other property in their 


name including any business interests, bank accounts, retirement accounts, vehicles, personal 


property, furniture, furnishings and the like. 


Financial Seulement Payment to Lee Anne 


12. Kirk has paid Lee Anne the sum of$200,000 without tax obligation or liability to 


Lee Anne. 


13. Kirk shall pay Lee Anne an additional property settlement of $103,500 to be paid 


in monthly installments commencing on January 1, 2011 and paid on the 151 day of each month. 


The monthly payment shall be $4500 through March 2012 and then shall decrease to $.4000 on 


April 1, 2012 and shall continue at that level until the last payment in December 2012. As of the 


date of this Agreement, Kirk is current in such payments. 


Debts 


14. Each Party shall assume, pay and hold the other harmless on any and all debts in 


that party's name. 


Provisions for Alimony · 


15. Kirk has been paying and continues to pay Lee Anne alimony in the amount of 


$2,000 per month 
0 


since OJ anuary 1, 201 1 on the I Sl day of the month a~d shall continue at that 


level through December 2012. Commencing January 1, 2013, alimony shall increase to $6000 
. . 


per month as a result of the loss of monthly payments from the property settlement and shall 


continue t~ be. paid at that Jevei by automatic bank transfer on the 151 day of the morith for a 


period often (10) years from January 1, 2011 (final payment in December 2020). Alimony shall 


terminate upon the earlier ofLe~e Anne's remarriage, cohabitation or death. Any unpaid alimony 


4 







000042


shall be an obligation of Kirk's estate in the event he predeceases Lee Anne. In the future the 


Parties may make agreements about whether the alimony shall be taxable to Lee Anne. 


Miscellaneous Provisions 


16. In the event of Kirk's death prior to satisfying any and all of tbe obligations set 


forth in this Agreement, any unsatisfied· obligations shall become the· obligations of his estate. 


17. In the event of a dispute regarding any provision of this Agreement the Parties 


shall attempt at least one mediation session with Judith Billings or another mutually agreed upon 


mediator prior to seeking relief from the Court. The expense of the mediator shall be divided 


equally. 


18. Each party shall execute and deliver to the other deeds to be held in escrow 


pending the entry of the Decree of Divorce. 


19 · Respondent shall be restored to her former name of Lee Anne Fahey if she so 


desires. 


20. Each party shall mutually released from their marital vows. 


CONCLUSIONS OF LAW 


I. This Court has subject matter jurisdiction over this matter and personal 


jurisdiction over the Parties. 


2. the Parties' Agreement is fair and equitable under the circumstances. and each 


party has been represented by their respective attorney. 


3. The Parties shall be granted a Decree of Divorce from each other on the grounds 


of irreconcilable differences. 
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4. The Decree of Divorce shall incorporate by reference the tenns of the Parties' 


Agreement and these Findings of Fact and Conclusions of Law. 


Approved as to fonn and content: 


I' 'T~ 2,_oq_. 
DATED this _b_ day of_ J _ __ , 2C»+. 


BY THE COURT 


Honorable Keith Kd 
DISTRICT COURT 
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CERTIFICATE OF SERVICE 


I hereby certify that on this 6th day of December, 2011 , I caused to be served via email 


the foregoing FINDINGS OF FACT AND CONCLUSIONS OF LAW to the following: 


Kirkpatrick MacDonald 
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Matthew A. Steward (#7637) 
CLYDE SNOW & SESSIONS 


One Utah Center, 131
h Floor 


201 South Main Street 
Salt Lake City, Utah 84111-2216 
Telephone (801) 322-2516 
Facsimile (801) 521-6280 


Attorneys for Respondent 
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IN THE THIRD JUDICIAL DISTRICT COURT OF SUMMIT COUNTY 


STATE OF UTAH 


KIRKPATRICK MacDONALD, 
DECREE OF DIVORCE 


Petiti<mer, 


v. 
Civil No. 104500031 


LEE ANNE MacDONALD, 
Judge Keith Kelly 


Respondent. 


This matter was commenced by Petition on February 8, 2010. It now comes before the 


Court without hearing pursuant to Utah Code Ann. § 30-3-4 and the Joint Motion for Entry. The 


Court has previously found that on or about Oct0ber 3, 2011, Petitioner, Kirkpatrick MacDonald, 


and Respondent, Lee Anne MacDonald (collectively the ·' Parties"), entered into a written 


Stipulation and Settlement Agreement (the "Agreement") in full and final resolution of th~ issues 


in this divorce action and the Court has endorsed the Agreement as fair and equitable under the 


circumstances. The Court has considered the testimony of Petitioner by way of affidavit as to 


jurisdiction and grounds for this divorce. Based on the foregoing and the previously entered 


Findings of Fact and Conclusions of Law, the Court does now ORDER, ADJUDGE and 


DECREE as follows: 
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DIVORCE 


1. Each party is awarded a divorce from the other the on the grounds of 


irreconcilable differences to become final and effective upon the entry of this Decree of Divorce. 


ALIMONY 


2. Alimony IS ordered and shall be paid pursuant to the express tenns of the 


Agreement. 


PROPERTY AND DEBT DISTRIBUTION 


3. The real and personal property, assets, debts, and obligations of the parties shall 


be divided between them as set forth in the Agreement. 


4. Each party shall be awarded the personal property currently in his or her 


possession except as provided for in the parties' Agreement or by subsequent agreement of the 


Parties. 


MISCELLANEOUS PROVISIONS 


5. The parties shall execute such documents as may be necessary to transfer the 


property as awarded by the Court to the party entitled thereto. 


6. That this Decree of Divorce shall be final upon its entry herein and any and all 


waiting periods have expired. 
'2P(2.. 


DATEDthis~dayof J~ .~. 


BY THE COURT 


Honorable Keith K l 
DISTRJCT COURT 
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. ' 


Approved as to form and content: 


I • 
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CERTIFICATE OF SERVICE 


I hereby certify that on this 6th day of December, 20 II, I caused to be served via email 


the foregoing DECREE OF DIVORCE to the following: 


Kirkpatrick MacDonald 
 
 


Petitioner 
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		AddC_Findings of Fact and Conclusions of Law, filed January 11, 2012 (R.38-44)

		AddD_Decree of Divorce, filed January 11, 2012 (R.45-48)
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657 P.2d 757
Supreme Court of Utah.


Mary Ruth HASLAM,
Plaintiff and Respondent,


v.
James Vincent HASLAM,
Defendant and Appellant.


No. 18013.
|


Dec. 31, 1982.


Former husband appealed from an order of the
Third District Court, Salt Lake County, G. Hal
Taylor, J., dismissing his motion to terminate alimony.
The Supreme Court, Stewart, J., held that there
was substantial change in circumstances warranting
modification of the alimony award where, since
the divorce, former wife had obtained employment,
experienced a substantial increase in income, and
accumulated some savings, while former husband had
retired and received income in approximately the same
amount as he received at the time of the divorce some
17 years previously.


Reversed and remanded.


Attorneys and Law Firms


*757  Leland S. McCullough, Salt Lake City, for
defendant and appellant.


Mary Ruth Haslam, pro se.


Opinion


STEWART, Justice:


The issue in this case is whether the trial court erred in
dismissing defendant's motion to terminate alimony on
the ground that the defendant had failed to demonstrate
a “change of circumstances” sufficient to warrant
termination.


In 1945 the parties were married and subsequently
had two children. In 1966 the plaintiff obtained a
divorce and upon an agreement between the parties
an order was entered directing the defendant to pay


$200 a month alimony plus child support. The child
support has since then terminated by virtue of the
children's reaching their majority. At the time of the
divorce, defendant earned between $1000 and $1200
per month, and the plaintiff was unemployed.


In 1972, some six years after the divorce, the defendant
remarried, and in 1980 he *758  retired. The trial
court found that at the time of the hearing defendant's
health and age did not permit him to work. The
defendant now receives Social Security in the amount
of $532.80, pension benefits in the amount of $618.09,
and approximately $100 from stock dividends, for a
total of $1,250.89. He receives an additional $229
from Social Security for his present wife and $229 for
her minor child by a former husband. The household
income therefore totals $1,708.89 and expenses total
$1,607.83.


Plaintiff, subsequent to the divorce, secured a job
and now earns $1,100 per month. In addition to the
$200 alimony, she draws interest from $12,000 in
savings. She has not remarried and claims expenses
in the amount of $1,606. The trial court dismissed
defendant's petition for a modification, finding that
there had been no material change of circumstances.


Defendant's contention is that his income is
approximately the same as it was in 1966, and
the plaintiff's income has increased dramatically. He
argues that it is unfair to require him to supplement the
plaintiff's income when she has about the same income
as he does and no dependents.


[1]  [2]  The district court has “continuing
jurisdiction” in divorce cases “to make such
subsequent changes or new orders with respect to the
support and maintenance of the parties ... as shall be
reasonable and necessary.” U.C.A., 1953, § 30-3-5.
To provide some stability to decrees, however, and
to prevent an inundation of the courts with petitions
for modification, a party seeking a modification must
demonstrate a substantial change of circumstances.
E.g., Adams v. Adams, Utah, 593 P.2d 147 (1979).
The change in circumstances required to justify a
modification of a divorce decree varies with the type
of modification sought. Foulger v. Foulger, Utah, 626
P.2d 412 (1981). As to cases involving a petition to
change the custody of children, see Hogge v. Hogge,
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Utah, 649 P.2d 51 (1982). As to changes in the
disposition of real property, see Despain v. Despain,
Utah, 610 P.2d 1303 (1980); Land v. Land, Utah, 605
P.2d 1248 (1980).


With respect to modifying alimony, this Court has
recently stated that “provisions in the original decree
of divorce granting alimony, child support, and the
like must be readily susceptible to alteration at a later
date, as the needs which such provisions were designed
to fill are subject to rapid and unpredictable change.”
Foulger v. Foulger, Utah, 626 P.2d 412 (1981).


[3]  On the instant facts it is clear that there has been a
substantial change in circumstances. Since the divorce,
the former Mrs. Haslam has obtained employment,
experienced a substantial increase in income and has
accumulated some savings. Mr. Haslam has retired and
presently receives income in approximately the same
amount as he received at the time of the divorce some
seventeen years ago.


Under the circumstances of this case, we think that
the combination of the supporting spouse's retirement,
together with the dependent spouse's employment,
earning of a substantial income, and accumulation
of substantial savings subsequent to the original
divorce decree, constitutes a substantial change of
circumstances. See Lepis v. Lepis, 83 N.J. 139, 416
A.2d 45 (1980), and cases cited. Therefore, defendant's
petition for modification is reinstated and the case
remanded so that the trial court may consider whether
the alimony award should be modified as equity
requires under the circumstances.


Reversed and remanded. Costs to respondent.


HALL, C.J., and OAKS, HOWE and DURHAM, JJ.,
concur.


All Citations


657 P.2d 757
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27 Utah 2d 103
Supreme Court of Utah.


Lee C. FELT, aka Lee Craig
Felt, Plaintiff and Appellant,


v.
Robert S. FELT, Defendant and Respondent.


No. 12409.
|


Feb. 1, 1972.


From a judgment of the Third District Court, Salt Lake
County, Gordon R. Hall, J., reducing alimony award,
an appeal was taken. The Supreme Court, Henriod, J.,
held that it was immaterial that divorced husband had
since married a woman with a child.


Remanded for new trial.


Attorneys and Law Firms


**621  *104  VanCott, Bagley, Cromwell &
McCarthy, Clifford L. Ashton, Thomas M. Burton,
Richard H. Stahle, Salt Lake City, for plaintiff-
appellant.


Gayle Dean Hunt, Salt Lake City, for defendant-
respondent.


Opinion


HENRIOD, Justice:


Appeal from a judgment reducing an alimony award
of $12,000 per year to $1.00 per year. Reversed and
remanded for a new trial, with costs to appellant.


The parties had been wife and husband for about
18 years before Mrs. F filed for divorce. Incident
thereto a 13-page ‘Property Settlement Agreement’
was executed by the parties, the significant part of
which, so far as this case is concerned, was the
following paragraph:


It is further agreed . . .
that the aforesaid amount of
alimony ($1, **622  000 per
month) . . . is a reasonable sum
in view of the efforts made by


plaintiff in assisting defendant
in his *105  professional
education and considering the
present circumstances and social
standing now enjoyed by Lee
C. Felt: and that said amount
shall not be hereafter adjusted,
notwithstanding increases or
decreases in any amount on
the income of plaintiff, and
notwithstanding any changes in
the income of the defendant unless
said changes are substantial and so
decrease the defendant's income
so that defendant is reasonably
unable to pay the alimony agreed
to herein.


The paragraph above certainly contemplates that
plaintiff intended to seek employment for more than
the part-time work and its income, in which the record
reflects she then was engaged, with no reference to or
finding as to her then income.


The court, upon hearing the matter, must have
understood that Mrs. F accepted the $1,000 per month
alimony on condition that she could supplement it with
other income,-otherwise the provision, to which Mr. F,
without objection, voluntarily became signatory, made
no sense. The court incorporated the paragraph as a
part of the decree, with the statement: ‘which Property
Settlement Agreement the court hereby adopts as fair
and reasonable.’ The findings and decree of the court
were supported by Mrs. F's testimony that she was the
main source of income for the first seven years while
her husband was completing his medical training, that
she presently worked part-time and hoped to work
again, which the trial court remarked at that point, by
asking what we think was a very significant question
to the effect that: ‘So you can supplement your income
to some extent?’ to which Mrs. F said ‘Yes.’
[1]  About a year after the divorce, Mr. F was cited


for nonpayment of alimony and was ordered to pay
$4,000 in arrearages, and again, about eight months
later, was ordered to pay another $8,000 for the same
reason, and pursuant thereto he was ordered to appear
about two months later to determine the issue of
contempt at which time he was found in contempt, was
sentenced to 10 days in jail, and given an opportunity to
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purge himself by promptly paying the alimony when it
accrued, and by paying off the past due judgments. At
the time Mr. F was cited for contempt, he filed a motion
to delete the alimony, which was heard at the same time
as the contempt issue. Mr. F's counsel referred to the


case of Callister v. Callister 1  which holds in effect that
the court has continuing jurisdiction to raise or lower
alimony irrespective of any agreement of the parties,
if there if change of circumstances warranting such
modification,-a principle which consistently we have
espoused,-and a principle which simply is repeated
*106  in the paragraph signed by the parties and


quoted above, the only question in the instant case
being whether the burden of proof, which in this case
was Mr. F's, was borne with such substantiality as
to warrant the emasculation of a $12,000 award of
alimony except for a token annual $1.00 that certainly
cannot be categorized as deficit financing.


Mr. F's brief makes much of certain testimony, that the
trial court apparently did not believe, or which was not
pertinent in the hearing on the motion to amend the
decree, since nowhere are the facts reflected in said
testimony found in the court's written Findings, i.e.:
[2]  [3]  [4]  [5]  Mr. F said he questioned the


advisability of signing the agreement, but his counsel
advised him to sign it, saying any district court judge
would agree it was fair and equitable. His counsel
proved to be right, since the district court in a signed
decree said just that, and such evidence is not pertinent
since he signed the agreement. His counsel questioned
Mrs. F as to her role in helping Mr. F in securing
his medical education. This had already **623  been
canvassed before the divorce decree was entered, and
hence was inapropos here, but only a possible matter
to consider on a motion for new trial or appeal.
He questioned Mrs. F about her present income and
the best he could get from such interrogation was
$9,000, without any testimony or adduced facts about
what Mrs. F was making part-time at the time of the
decree. In such event the $9,000 is not an absolute
and at best an elusive factor in determining changed
circumstances. He questioned her about her equity in
the home and about insurance policies awarded to her
in the decree,-facts quite impertinent and inadmissible
here. He asked her about her husband's sterilization
that occurred 18 years before the divorce, another
matter not pertinent and a fact existing before and


merged in the decree. He asked Mr. F about his health
problem occurring after the decree, and about the
added burdens of his practice and about his being so
tried that he stumbled around on going to bed, and
about consulting doctors and what they advised him,
and about some immaterial matters such as increased
seminar costs, insurance costs, etc. It is apparent that
the trial court thought the above recitals either were
immaterial or that he did not believe Mr. F, since no
mention of them was made in the court's Findings. The
fact that Mr. F remarried a woman with a child was not
material, but considered so in the Findings.


[6]  [7]  [8]  What seems to be cogent to us in
this case that the findings of the trial court, some of
which cannot be used in a conclusion to relieve one
of alimony payments, did not warrant the termination
of a $12,000 annual award. To justify our *107
conclusion in this respect we advert to the Findings
of the court, set forth in italics, abstracted so far as
pertinent here, as follows, without comments thereon
in plain type:


6. That plaintiff is qualified
by education and experience
to support herself, which was
demonstrated throughout the
marriage and particularly now
after she works full time, while
only part time at the time of the
decree, at which time she was
under the doctor's care.


This finding has to do largely with matters existing
before the decree and taken into account in arriving
at the alimony award, except that part about full-time
employment, and with that exception the Finding is on
matters that are res judicata and if canvassable at all,
were matters to be considered on timely appeal, not
three or four years later on motion to amend.


7. That the agreement was based
in part on recognition of Mrs. F's
assistance in Mr. F's education;
that such efforts were substantial,
but that his education was
substantially completed before the
marriage.
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All the facts recited in this finding were before the
court prior to the decree and cannot be considered
by another division of the court three years later,
since they are merged in the decree, are res judicata,
and their consideration in this case is tantamount to
the granting of a three-year belated new trial on the
merits,-and hence cannot be considered in determining
the modification of the alimony award.


8. That Mrs. F was entitled to
alimony for a given period of
time sufficient to adjust to single
life; that to continue to allow
permanent alimony in the light of
present circumstances is unjust,
unnecessary and unequitable and
hence the decree should be
modified to nothing but $1.00 a
year.


This Finding mostly is a conclusion and not a statement
of proven fact and there is nothing recited therein to
indicate what present circumstances are, let alone that
they are unjust,-all of which amounts to an ipse dixit
probative of nothing enlightening in determining that
an alimony award should be modified. Besides, it is
somewhat of an affront to the decree whose author
entertained the motion and said that it was fair and
reasonable that any increase or decrease in Mrs. F's
income, as **624  agreed to by Mr. F, should not be
considered as a factor in any adjustment of the award.


9. That Mrs. F's earnings are
sufficient to maintain herself
without dependence on Mr. F.


This simply is a conclusion not bottomed on any
specific facts recounted anywhere in the Findings, and
it is impotent as a factor in changing the award.


*108  10. That Mr. F has
remarried one who has a child,
both of whom he supports; that
Mrs. F is single.


The fact of remarriage cannot be used in determining
modification of an alimony award, although in some
conceivable rare case it might, and we are at a loss


to know why the trial court so found,-unless it was
on account of what was said in Callister v. Callister,
supra, which recited the fact of remarriage, which we
disaffirm if it is urged that such fact is admissible
for the purpose of reducing the alimony award in the
instant case.


11. That since the divorce Mr.
F's costs of doing business has
substantially increased, as has his
income but not commensurate
therewith.


Nothing is reflected in this Finding that would indicate
that Mr. F's income had decreased so that he was
reasonably unable to pay what he agreed or to justify
the wiping out of a $12,000-per-year-alimony award,
and we are unimpressed with such a generalized,
unspecific finding in this case.


12. That Mrs. F's income is
substantially higher than at the
time of divorce.


The Finding does not state how much higher, and
represents conjecture, since there is no fact stated in
comparison as to what Mrs. F's income was at the time
of divorce, because there was no evidence before the
decree or thereafter as to her part-time income.


14. That substantial changes in
the circumstances have occurred
since the decree.


This kind of Finding is fraught with meaninglessness
without any recitation as to what the substantial
changes were, and lends nothing to a justification for
the elimination of an annual $12,000 alimony award.


[9]  [10]  We think the written Findings in this
case are so fragmentary and unspecific as not to
justify the drastic elimination of an annual $12,000
award, except for a dollar, and we so hold. In doing
so, we affirm our previous pronouncements that a
divorce decree containing awards for support based
on either expressed or assumed facts contemplated
by the parties or the court or both, should not be
modified when the contemplated facts are obvious or
agreed to by the parties and in turn incorporated in
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the decree, in which even the continuous jurisdiction
of the court to modify should not be used to thwart
the expressed or obvious intentions of the parties and/
or the court,-unless such contemplated facts lead to


manifest injustice or unconscionable inequity. 2  The
Findings of the instant case, in our opinion, do not
reflect such inequity justifying the drastic modification
indulged, *109  but do represent some change in
circumstances that, with other changes, if shown,
might in the aggregate require the application of the
rule that the court in a proper case is not bound by
an agreement, that might warrant some lesser or total
modification. Therefore we are constrained to remand


this case for a new **625  trial with instructions to
entertain evidence of facts occurring after, not before,
the decree was entered, and in accordance with the
observations stated herein,-and we so hold. (Emphasis
added.)


CALLISTER, C.J., and TUCKETT, ELLETT and
CROCKETT, JJ., concur.


All Citations


27 Utah 2d 103, 493 P.2d 620


Footnotes
1 1 Utah 2d 34, 261 P.2d 944 (1953).


2 Cody v. Cody, 47 Utah 456, 154 P. 952 (1916); Allen v. Allen, 25 Utah 2d 87, 475 P.2d 1021 (1970); Short
v. Short, 25 Utah 2d 326, 481 P.2d 54 (1971). See also 18 A.L.R.2d 10, 21 (1951) where it is observed that
‘Where the alleged change in circumstances of the parties is one that the trial court expected and probably
made allowances for when entering the original decree, the change is not a ground for modification of the
decree.’ See also concurring opinion of two of the Justices in MacDonald v. MacDonald, 120 Utah 573, 236
P.2d 1066 (1951).
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February 20, 2004


784 P.2d 1249
Court of Appeals of Utah.


Gary W. JENSE, Plaintiff and Respondent,
v.


Sara A. JENSE, Defendant and Appellant.


No. 880016–CA.
|


Dec. 21, 1989.


Former wife appealed from an order of the Third
District Court, Salt Lake County, Scott Daniels, J.,
modifying a decree of divorce and vacating a money
judgment for amounts awarded in the decree. The
Court of Appeals, Garff, J., held that: (1) finding that
former wife wrongly took possession of silverware
after divorce decree was entered was clearly erroneous,
and (2) neither failure of former husband to receive
employment bonus, former husband's loss of job, nor
decline in value of former marital home, which had
been awarded to former husband, constituted change
of circumstances justifying modification of divorce
awards.


Order reversed; original awards reinstated.


Attorneys and Law Firms


*1250  Craig M. Peterson and E. Paul Wood, Salt
Lake City, for defendant and appellant.


David S. Dolowitz and Leslie Van Frank, Salt Lake
City, for plaintiff and respondent.


Before DAVIDSON, GARFF and GREENWOOD, JJ.


OPINION


GARFF, Judge:


Defendant appeals the trial court's order modifying
the parties' decree of divorce and vacating a money


judgment for amounts awarded in the decree. We
reverse.


Defendant was granted a decree of divorce on July 9,
1986. This decree awarded defendant, in relevant part:
(1) $27,750, with twelve percent interest, to “equalize
the marital estate”; (2) temporary alimony of $500 per
month for one year; and (3) attorney fees of $5,000
and appraisal costs of $670. However, defendant was
ordered not to reduce these awards to a final judgment
or to enforce payment until April 1, 1987, in order to
allow plaintiff time to receive his bonus for the 1986
income year, which was payable in 1987. In addition to
other property, plaintiff was awarded the marital home
in Pleasant Grove, and all furnishings and personal
property in his possession.


On April 1, 1987, the court reduced to judgment
amounts accrued under the decree of divorce for
alimony, attorney fees, and the property settlement,
with interest, for a total of $43,314.46. On April
14, 1987, the court granted plaintiff's motion to stay
execution of the judgment for four months.


On June 24, 1987, plaintiff filed a motion requesting
the court to set off $10,000 against defendant's
judgment for silverware allegedly awarded to him but
taken by defendant from a safety deposit box at Deseret
Bank.


On August 3, 1987, plaintiff requested that the court
amend the decree of divorce and vacate the judgment
against him because of changed circumstances.


On August 24, 1987, the trial court heard plaintiff's
motions. Defendant's counsel consented to go forward
with the motion for set-off on the basis of
proffers of evidence and affidavits, but objected to
consideration of the motion to amend the divorce
decree without discovery, oral testimony by witnesses,
or other standard evidentiary proceedings. Overruling
defendant's objections, the trial court proceeded to hear
both motions on proffers and affidavits.


The court held that there had been a significant change
of circumstances in that: (1) plaintiff failed to receive
a bonus in 1987; (2) he lost his job in July 1987;
(3) the Pleasant Grove home declined in value; and
(4) between the original divorce hearing *1251  and
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the entry of the decree, defendant had removed the
silverware from the parties' safety deposit box. The
court found that the change in circumstances thwarted
its intent to equalize the marital estate in the divorce
decree, resulting in defendant being awarded more
than half of the estate. This, the court found, required
modification of the decree of divorce and the April
1, 1987 judgment. To equalize the estate, the court
awarded the silverware and the net proceeds of the sale
of the Pleasant Grove home to defendant. The court
held that this new award satisfied all prior awards and
judgments payable to defendant by plaintiff.


SILVERWARE


Defendant appeals the trial court's decision to set off
$10,000 against her money judgment on the finding
that the silverware was awarded to plaintiff in the
decree and was taken by defendant from the parties'
safety deposit box after the entry of the decree.


Rule 52(a) of the Utah Rules of Civil Procedure
provides, in part:


Findings of fact, whether
based on oral or documentary
evidence, shall not be set aside
unless clearly erroneous, and
due regard shall be given to the
opportunity of the trial court
to judge the credibility of the
witnesses.


In Western Kane County Special Serv. Dist. No. 1
v. Jackson Cattle Co., 744 P.2d 1376, 1377 (Utah
1987), the Utah Supreme Court stated that, under this
standard, “we do not set aside the trial court's factual
findings unless they are against the clear weight of
the evidence or we otherwise reach a definite and firm
conviction that a mistake has been made.” See also
Utah R.Civ.P. 52(a); State v. Walker, 743 P.2d 191,
193 (Utah 1987); Schmidt v. Downs, 775 P.2d 427, 429
(Utah Ct.App.1989).


[1]  Here, the clear weight of the evidence is
against the findings of the trial court. The property
settlement awards plaintiff all items of personal
property currently in his possession. The evidence
clearly shows that the silverware was not in plaintiff's


possession at the time the divorce action was initiated.
Plaintiff makes no assertion that the silverware was in
the safety deposit box at the time of the divorce decree
on July 9, 1986. Defendant, on the other hand, clearly
establishes that the silverware was not in the safety
deposit box but in her possession at that time, and that
she put plaintiff on notice of that fact. In her answer
to plaintiff's interrogatory of May 24, 1985, defendant
states that there are no items in the safety deposit box,
and that plaintiff has the keys. This is confirmed by
the unrefuted affidavit of Kay L. Jacobs, president of
Deseret Bank, who stated that the last recorded visit to
the safety deposit box was on March 22, 1985.


Because the silverware was not in plaintiff's possession
at the time of the decree, he is not entitled to it.
Therefore, the trial court's finding that defendant
wrongly took possession of the silverware after the
decree is clearly erroneous, and there is no basis for the
$10,000 set-off against defendant's judgment.


MODIFICATION OF DECREE


Defendant also argues that the trial court abused
its discretion or misapplied the law in granting a
modification of the decree of divorce and vacating the
April 1, 1987 judgment.


The standard of review for this court to overturn a
trial court's modification of a decree of divorce is
a showing that “the evidence clearly preponderates
against the findings or that the trial court has abused
its discretion.” Thompson v. Thompson, 709 P.2d 360,
362 (Utah 1985); see also Porco v. Porco, 752 P.2d
365, 367 (Utah Ct.App.1988). In this case, we find both
circumstances.


To obtain a modification of a divorce decree,
the movant must show a substantial change of
circumstances subsequent to the decree, that was
not originally contemplated within the decree itself.
Woodward v. Woodward, 709 P.2d 393, 394 (Utah
1985) (per curiam); Thompson, 709 P.2d at 362. In
addition, when a substantial change in circumstances
is shown, it must *1252  relate to the basis upon which
the original award was made by the trial court. Mineer
v. Mineer, 706 P.2d 1060, 1062 (Utah 1985).
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In the August 1987 hearing, the trial court stated that
the awards in the original decree of divorce were
based upon the presumption that plaintiff was going
to receive a big bonus in 1987. Although we give
great deference to the trial court's findings and do not
overturn them unless clearly erroneous, Utah R.Civ.P.
52(a); Walker, 743 P.2d at 193, a close examination of
the record reveals that this finding is clearly erroneous.


[2]  The findings of fact in the decree of divorce show
that defendant was awarded $27,750 to equalize the
distribution of the marital estate as it existed on the
date of the decree. Although there was no stipulated
property settlement incorporated into the decree,
both parties agreed to the valuation of the Pleasant
Grove home at $150,000. The award of temporary
alimony was based upon the then-current financial
circumstances of the parties. The award of attorney
fees was based upon the disparity of the incomes and
the financial circumstances of the parties at the time of
the decree. The trial court properly based these awards
upon valuations and circumstances present at the time
the decree was issued, not upon future speculation as
to valuation or financial circumstances.


[3]  When the trial court ordered defendant not to
reduce her awards to judgment until April 1, 1987,
its purpose was to allow plaintiff time to receive an
anticipated bonus so that he could more easily pay this


obligation. 1  The failure of plaintiff to receive a bonus
in 1987 is not a change of circumstances justifying a
modification of the awards made in the decree because
it is unrelated to the circumstances upon which the
original awards were made by the trial court, and
relates only to plaintiff's ability to pay them.


Likewise, plaintiff's loss of his job in July 1987 is
not a change in circumstances upon which the original
award or the money judgment of April 1, 1987 was
based. The loss of employment occurred subsequent
to both events. The loss of a job, like the failure to
receive a bonus, may go to plaintiff's ability to pay the
judgment, but it is not a proper basis upon which to
change the amount of the original award.


Finally, plaintiff's argument that the decline in value
of the Pleasant Grove home constitutes a change in
circumstances upon which to modify the decree of
divorce and the subsequent judgment is also without


merit. As noted above, the parties agreed on the
valuation of the home at the time of the decree.
Under Utah law, “[t]he marital estate should be valued
as of the time of the divorce decree.” Berger v.
Berger, 713 P.2d 695, 697 (Utah 1985); see also
Fletcher v. Fletcher, 615 P.2d 1218, 1222–23 (Utah
1980); Carlton v. Carlton, 756 P.2d 86, 88–89 (Utah
Ct.App.1988). The parties stipulated to a valuation
of $150,000 at the time of divorce. At the time of
the modification hearings, the value was deemed to
be $119,000. The final selling price of $104,000 was
partially due to plaintiff's lack of diligence in selling
the Pleasant Grove home immediately after the decree.
For plaintiff to come back later and ask the court to
modify the property settlement on the basis of a decline
in value occurring subsequent to the decree is to ask
the court to overturn his bad bargain. In Lea v. Bowers,
658 P.2d 1213 (Utah 1983), the Utah Supreme Court
stated:


[W]hen a decree is based
upon a property settlement
agreement, forged by the
parties and sanctioned by the
court, equity must take such
agreement into consideration.
Equity is not available to
reinstate rights and privileges
voluntarily contracted away
simply because one has come
to regret the bargain made.
Accordingly, the law limits
the continuing jurisdiction of
the court where a property
settlement agreement has been
incorporated *1253  into the
decree, and the outright
abrogation of the provisions of
such an agreement is only to be
resorted to with great reluctance
and for compelling reasons.


Id. at 1215 (quoting Land v. Land, 605 P.2d 1248,
1250–51 (Utah 1980)).


[4]  [5]  Here, there are no such compelling reasons.
Plaintiff received exactly what he bargained for, and
the fact that his property declined in value is simply
not a change in circumstances upon which the trial
court may modify the divorce. For this court to rule
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otherwise would open a Pandora's box, permitting
parties to a divorce to seek subsequent modification
of property settlements every time the property they
received in the decree changed in value. This we
are unwilling to do. The principles of res judicata
mandate that, absent compelling reasons, the parties to
a property settlement set forth in a decree of divorce be
able to rely on the finality of that judgment. We hold
that subsequent changes in property value, without
additional compelling reasons, do not constitute a
substantial change in circumstances upon which the


trial court may enter a modification of a decree of
divorce. Thus, the order of December 7, 1987 was a
clear abuse of discretion and we, accordingly, reverse
and reinstate the awards of the original decree.


GREENWOOD and DAVIDSON, JJ., concur.


All Citations


784 P.2d 1249


Footnotes
1 Plaintiff's 1985 bonus, which he received in 1986, was part of the trial court's consideration in determining


the awards in the divorce decree. The anticipated bonus for 1986, which would have been paid in 1987, was
not part of the court's deliberations in determining distribution of the marital estate.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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164 P.3d 415
Court of Appeals of Utah.


Kallie J. SILL, Petitioner and Appellee,
v.


Joel Gordon SILL, Respondent and Appellant.


No. 20060296–CA.
|


May 24, 2007.


Synopsis
Background: Ex-husband filed a petition to modify
the divorce decree. The Third District Court, Silver
Summit Department, 004600060, Bruce C. Lubeck,
J., granted ex-wife's motion to dismiss ex-husband's
petition to modify the parties' divorce decree, and ex-
husband appealed.


[Holding:] The Court of Appeals, Billings, J., held that
the non-modification provision that parties stipulated
to in the property settlement agreement, and that trial
court subsequently incorporated into divorce decree,
did not divest the trial court of its continuing statutory
jurisdiction to make alimony modifications.


Reversed and remanded.


Orme, J., concurred specially and filed opinion.


Attorneys and Law Firms


*416  Christina Inge Miller, David B. Thompson, and
Natalie C. Segall, Park City, for Appellant.


David S. Dolowitz, Dena C. Sarandos, and Thomas J.
Burns, Salt Lake City, for Appellee.


Before BENCH, P.J., BILLINGS and ORME, JJ.


OPINION


BILLINGS, Judge:


¶ 1 Respondent Joel Gordon Sill (Husband) appeals the
trial court's grant of Petitioner Kallie J. Sill's (Wife)


motion to dismiss Husband's petition to modify the
parties' divorce decree. On appeal, Husband contends
the trial court erred in concluding that the parties'
stipulation, incorporated into the divorce decree,
to waive all modification rights divested the court
of its statutorily granted jurisdiction to modify the
alimony award. See Utah Code Ann. § 30–3–5(8)(g)(i)
(Supp.2006). We reverse and remand.


BACKGROUND


¶ 2 In March 2000, Husband and Wife agreed to
end their eighteen-year marriage, and Wife filed
a divorce petition. Both parties retained competent
counsel, and Husband and Wife entered into settlement
negotiations.


¶ 3 Eventually, the parties reached a stipulation and
property settlement agreement (the Agreement). The
Agreement provides that the stipulation “resolves all
issues between [the parties].” Under the terms of the
Agreement, the parties agreed that in “divid[ing] the
marital assets and income, ... [Husband] w[ould] pay
[Wife] the sum of $1,780,000[ ] within ninety (90)
days of execution of th[e] [A]greement.” Additionally,
the parties agreed as to the division of real and personal
properties and the division of Husband's retirement
account. The Agreement also provides that Husband
will provide Wife with $6000 per month in alimony
for a period of ten years and that Husband will pay
an additional $8000 per month in alimony (totaling
$14,000 per month) for however many months it takes
Husband to pay the $1.78 million in full. Finally,
the Agreement includes a stipulation specifying that
“[t]he provisions of th[e] [A]greement shall be non-
modifiable as shall the Decree of Divorce which
implements it with the sole exception that if all of the
assets have not been disclosed and divided in th[e]
[A]greement, those may be brought back before the
[c]ourt for appropriate disposition.”


¶ 4 The trial court approved the Agreement and
incorporated its provisions into the parties' March 2001
divorce decree (the Decree), determining that “[the
Agreement is] a fair and equitable method of resolving
all issues between [the parties] and provides for the
support of each of the parties and the division of their
assets and payment of debts.”
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¶ 5 Following the issuance of the Decree, the parties
adhered to the Agreement. But on September 13, 2005,
Husband filed a petition to modify the Decree, in which
he asked the court to reduce the amount of alimony
he agreed to pay because he had suffered a substantial
decrease in income. Wife moved to dismiss Husband's
petition to modify, claiming that in accordance with
the Agreement incorporated in the Decree, both parties
had waived the right to modify any terms of the
Agreement, including the alimony award.


¶ 6 The trial court agreed with Wife that the parties'
waiver of all modification rights barred Husband's
requestto modify the alimony award and therefore
dismissed Husband's petition to modify the Decree.


¶ 7 Husband appeals.


*417  ISSUE AND STANDARD OF REVIEW


[1]  ¶ 8 On appeal, Husband asserts that the trial
court erroneously dismissed his petition to modify the
Decree. Husband contends that the trial court wrongly
determined that the parties' waiver of modification
rights divests the court of its jurisdiction to make
alimony modifications under Utah Code section 30–
3–5(8)(g)(i). See Utah Code Ann. § 30–3–5(8)(g)
(i). “ ‘[A]lthough [this court] generally review[s] the
determination to modify a divorce decree for an abuse
of discretion, insofar as that determination is based on
a conclusion of law, we review it for correctness.’ ”
Medley v. Medley, 2004 UT App 179, ¶ 6, 93 P.3d
847 (first alteration in original) (quoting Krambule v.
Krambule, 1999 UT App 357, ¶ 10, 994 P.2d 210).


ANALYSIS


[2]  ¶ 9 Under section 30–3–5(8)(g)(i), “[t]he
court has continuing jurisdiction to make substantive
changes and new orders regarding alimony based
on a substantial material change in circumstances
not foreseeable at the time of the divorce.” Utah


Code Ann. § 30–3–5(8)(g)(i) (emphasis added). 1


The issue we must decide is whether the non-
modification provision that the parties stipulated to in
the Agreement, and that the trial court subsequently


incorporated into the Decree, usurped the trial court
of this continuing jurisdiction to make alimony
modifications. We conclude that pursuant to Utah law,
the non-modification provision did not divest the court
of its continuing jurisdiction under section 30–3–5(8)
(g)(i).


[3]  ¶ 10 First, we begin by examining the language
of the statute itself. See State v. Barrett, 2005 UT
88, ¶ 29, 127 P.3d 682 (“When interpreting statutes,
this court first looks to the plain language.”). In so
doing, “ ‘[w]e presume that the legislature used each
word advisedly and give effect to each term according
to its ordinary and accepted meaning.’ ” Id. (quoting
C.T. ex rel. Taylor v. Johnson, 1999 UT 35, ¶ 9, 977
P.2d 479). Thus, although section 30–3–5 provides
no explicit guidance as to the issue before us now,
we note the significance of the legislature's inclusion
of the adjective “continuing” to refer to the court's
jurisdiction and that the generally accepted definition
of continuing is “enduring” or “constant.” Merriam
Webster Collegiate Dictionary 251 (10th ed.2004).


¶ 11 Second, we acknowledge that this court
has previously explained that “[w]here the parties'
stipulation is accepted by the trial court and
incorporated into its [divorce] order, the subject matter
of the stipulation is within the continuing jurisdiction
of the court.” Gates v. Gates, 787 P.2d 1344, 1346
(Utah Ct.App.1990).


¶ 12 Third, we highlight that the effect of parties'
alimony stipulations, subsequently incorporated into a
decree, on a court's jurisdiction to modify alimony is
“no longer considered an open question in this [s]tate.”
Jones v. Jones, 104 Utah 275, 139 P.2d 222, 223–24
(1943).


“In a divorce action the
trial court should make such
provision for alimony as
the present circumstances of
the parties warrant, and any
stipulation of the parties in
respect thereto serves only as a
recommendation to the court. If
the court adopts the suggestions
of the parties it does not
thereby lose the right to make
such modification or change
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thereafter as may be requested
by either party based on
some change or circumstances
warranting such modification.”


Id. at 224 (quoting Barraclough v. Barraclough, 100
Utah 196, 111 P.2d 792, 793 (1941) (per curiam)); see
also Huck v. Huck, 734 P.2d 417, 419 (Utah 1986).
That is,


“the law was intended to give
the courts power to disregard
the stipulations or agreement
of the parties in the first
instance and enter judgment
for such alimony or child
support as appears reasonable,
*418  and to thereafter modify


such judgments when change
of circumstances justifies it,
regardless of attempts of the
parties to control the matter by
contract.”


Diener v. Diener, 2004 UT App 314, ¶ 5, 98 P.3d
1178 (emphasis added) (quoting Naylor v. Naylor, 700
P.2d 707, 709–10 (Utah 1985)) (affirming trial court's
denial of father's petition to modify child support but
emphasizing that the parties' prior stipulation as to
father's child support obligation was, “standing alone,”
an insufficient basis for denying the petition to modify
because “when presented with a petition to modify a
child support order, the trial court may not simply rely
upon a prior stipulation entered into by the parties and
accepted by the court”).


¶ 13 Finally, we rely on the Utah Supreme Court's
decision in Callister v. Callister, 1 Utah 2d 34,
261 P.2d 944 (1953), in which the court considered
whether the trial court had the power and jurisdiction
under Utah Code section 30–3–5 to modify the parties'
divorce decree with regard to alimony payments
even if the parties had entered into an agreement,
incorporated into the divorce decree, intending for the
alimony amount provision to be nonmodifiable. In
deciding “that the trial court had power and jurisdiction
to modify the decree ... with respect to the [alimony]
payments,” id. at 949, the court held that


by approval of the agreement
in the decree the court
did not divest itself of
jurisdiction under the statute
to make such subsequent
changes and orders with
respect to alimony payments
as might be reasonable and
proper, based upon a change
of circumstances. [And the
court] hold[s] this to be true
even though the provisions
of the agreement should be
interpreted to mean that the
parties intended to stipulate for
a fixed and unalterable amount
of monthly alimony.


Id. at 948. 2


¶ 14 We recognize that at the time of the Callister
decision section 30–3–5 read:


“When a decree of divorce
is made the court may make
such orders in relation to the
children, property and parties,
and the maintenance of the
parties and children, as may
be equitable.... Such subsequent
changes or new orders may be
made by the court with respect
to the disposal of children or the
distribution of property as shall
be reasonable and proper.”


Id. at 946 (omission in original) (quoting Utah Code
Ann. § 30–3–5 (1953) (amended 1969)). But we do not
find that the statute's present day language undermines
the holding in Callister; rather, we believe the fact
that the court decided Callister prior to the legislature's
inclusion of the continuing jurisdiction language
strongly supports our decision that the parties' non-
modification provision did not divest the court of its
jurisdiction to make alimony modifications. Further,
courts interpret the Callister decision as “hold[ing] in
effect that the court has continuing jurisdiction to raise
or lower alimony irrespective of any agreement of the
parties.” Felt v. Felt, 27 Utah 2d 103, 493 P.2d 620,
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622 (1972) (noting that this is “a principle which [the
court has] consistently ... espoused”).


¶ 15 We acknowledge, however, Wife's reliance
on Kinsman v. Kinsman, 748 P.2d 210 (Utah
Ct.App.1988), for her assertion that “Utah courts have
long recognized a party's ability to waive the right
to modify the terms of an alimony award contained
in a stipulated divorce decree.” In Kinsman, the wife
sought to modify a divorce decree that incorporated
the parties' property settlement agreement, in which
they agreed as part of the property distribution to
forever waive their rights to alimony payments. See
id. at 211. The trial court granted the wife's petition
for modification and awarded the wife alimony based
upon a substantial change in circumstances. See id.
The husband appealed, arguing that the parties' waiver
provision barred the wife from obtaining an alimony
award. See id. On appeal, this court affirmed the trial
court's modification, although it declined to do so
based on a *419  change of circumstances, explaining
that “to base the award of alimony on changed
circumstances ignores the finality of the terms of the
stipulation which should only be overturned ‘with
great reluctance and for compelling reasons.’ ” Id. at
212 (citation omitted). Alternatively, the court “based
[its affirmance] on a contract theory” and decided that
because the husband “failed to perform [a material]
condition precedent” upon which the wife's promise
to waive alimony was premised, the alimony waiver
stipulation was “no longer enforceable.” Id. at 212–13.


¶ 16 Here, Wife reads the court's language in Kinsman
“declin[ing] to hold that a change of circumstances
can overcome a knowing and specific waiver in
a stipulation,” id. at 212, to mean that the court
is divested of its continuing jurisdiction to modify
alimony where there has been a specific and knowing
waiver by the parties to alter the alimony amount. We
think Wife reads Kinsman too broadly. The language
in Kinsman does not denote that a court is divested
of its statutorily granted jurisdiction where parties
have waived their right to modify. Rather, Kinsman
merely reflects the rule that courts are more reluctant
to overturn specific and knowing waivers of property
distribution rights and thus require a movant to show
more than changed circumstances—i.e., the movant
must demonstrate compelling reasons—for the court to
modify and override the parties' waiver. See, e.g., Land


v. Land, 605 P.2d 1248, 1251 (Utah 1980) (“[T]he law
limits the continuing jurisdiction of the court where a
property settlement agreement has been incorporated
into the decree, and the outright abrogation of the
provisions of such agreement is only to be resorted to
with great reluctance and for compelling reasons.”).


¶ 17 In sum, considering section 30–3–5(8)(g)'s
continuing jurisdiction language and Utah case law
holding that parties cannot by contract divest a court
of its statutorily granted subject matter jurisdiction
to make alimony modifications, even if the parties
intend the alimony provisions to be nonmodifiable, we
conclude that the trial court erred in granting Wife's
motion to dismiss Husband's petition to modify. We
therefore reverse and remand for the trial court to
consider Husband's petition to modify on the merits.


[4]  ¶ 18 Importantly, however, we agree with the
court in Kinsman that a trial court should be reluctant
to overturn parties' specific and knowing waivers
in agreements governing both property rights and
alimony. See Kinsman v. Kinsman, 748 P.2d 210,
212 (Utah Ct.App.1988). Therefore a movant, such as
Husband, must show compelling reasons, see id., to
modify a divorce decree that includes a provision that
the decree is nonmodifiable.


¶ 19 We further note that the parties included the
alimony stipulation as part of an agreement dividing
the parties' property. If on remand the trial court
decides to reexamine the alimony issue, determining
that compelling reasons exist to support a finding that a
substantial change of circumstances has occurred, the
court, if requested, should reexamine how any change
in alimony would affect the Agreement's property
division provisions incorporated into the Decree. The
non-modification provision was certainly a part of the
bargaining process when the parties agreed to both
the alimony and the property division provisions in
the Agreement that were incorporated into the Decree.
Thus, if the trial court determines on remand that it
should modify the alimony awarded in the Decree,
then it is reasonable for the court to examine the
effect of that modification on the original property
division. See Noble v. Noble, 761 P.2d 1369, 1373
(Utah 1988) (“[T]he issues of alimony and property
distribution are not entirely separable. ‘Neither the
trial court nor this [c]ourt considers the property
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division in a vacuum. The amount of alimony awarded
and the relative earning capabilities of the parties
are also relevant, because the relative abilities of
the spouses to support themselves after the divorce
are pertinent to an equitable determination of the
division of the fixed assets of the marriage.’ ” (quoting
Newmeyer v. Newmeyer, 745 P.2d 1276, 1279 n. 1
(Utah 1987))); see also Willey v. Willey, 866 P.2d
547, 551–52 (Utah Ct.App.1993) (“[T]he trial court
should consider [parties'] debt when it reexamines the
alimony award on remand, because this debt has a
direct bearing on *420  [relevant factors in alimony
determination].”); D'Aston v. D'Aston, 808 P.2d 111,
115 (Utah Ct.App.1990) (“Because we reverse and
remand the property division, we also reverse and
remand on the issue of alimony.”); Davis v. Davis,
2001 UT App 327, 2001 WL 1340747 (mem.) (holding
that “[a]n equitable division of marital property is
not purely an independent determination, but must be
made in light of the alimony, if any, that is awarded”
and deciding that “[b]ecause we vacate and remand
the alimony award, we also vacate and remand the
marital property division for further consideration”).
See generally Burt v. Burt, 799 P.2d 1166, 1172 n. 10
(Utah Ct.App.1990) (“[A]lteration of pivotal portions
of the ... decree may necessitate reassessment and
adjustment of other portions of the decree and ... the
trial court has the authority to reconsider its entire
decree ... and to make such adjustments as may be
necessary to achieve an equitable overall result.”).


CONCLUSION


¶ 20 Because we conclude that the parties' non-
modification provision incorporated into the Decree
did not divest the trial court of its statutorily
granted continuing jurisdiction to make alimony
modifications, we determine that the trial court erred in
granting Wife's motion to dismiss Husband's petition
to modify. Accordingly, we reverse and remand for
proceedings consistent with this opinion.


¶ 21 I CONCUR: RUSSELL W. BENCH, Presiding
Judge.


ORME, Judge (concurring specially):


¶ 22 I agree we should remand for the trial court to
exercise its subject matter jurisdiction, and I concur


in most of what is said in the lead opinion. 1  I wish,
however, to highlight a couple of points that I believe
merit emphasis.


¶ 23 This case presents a conflict between two
very important precepts in our jurisprudence: First,
parties to litigation are free—indeed, encouraged—to
stipulate to the resolution of their disputes and, when
they do so, the courts of this state will enforce those
agreements as written and will not paternalistically
substitute their judgment for that of the parties.
Second, courts are jealous of their subject matter
jurisdiction and strongly disinclined to let private
litigants deprive the courts of that jurisdiction via
contract. Against the backdrop of this dichotomy,
there is nothing, in my opinion, to stop grown adults,
represented by competent counsel, from introducing
greater predictability and stability into their post-
marriage lives by stipulating away their statutory right
to have alimony revisited in the future even if their
circumstances materially change. See, e.g., Medley v.
Medley, 2004 UT App 179, ¶ 10, 93 P.3d 847 (holding
that right to future alimony based upon material change
in circumstances pursuant to Utah Code section 30–
3–5(8)(g) can be waived “by explicit reference to the
statute or ... a clear reference to the concept of future
alimony”); Kinsman v. Kinsman, 748 P.2d 210, 212–
13 & n. 2 (Utah Ct.App.1988). That said, I agree that
parties cannot stipulate away a court's subject matter
jurisdiction.


¶ 24 I agree with my colleagues, then, that the
trial court erred in dismissing Husband's modification
petition for lack of jurisdiction. I also agree we should
remand and direct the court to exercise its jurisdiction.
From there, I may part company with the lead opinion.
(I say “may” because it is unclear how much wiggle
room the majority really believes a trial court should
have in finding that “compelling reasons” exist to
relieve a party of his or her bargain.) In my view, in
exercising its subject matter jurisdiction in such a case,
the trial court should routinely enforce the stipulated
agreement to the same extent it would any other
stipulated agreement, provided only that the intention
to waive one's statutory modification rights is “ ‘clear
and unmistakable.’ ” Medley, 2004 UT App 179 at ¶
10, 93 P.3d 847 (quoting *421  Metropolitan Edison
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Co. v. NLRB, 460 U.S. 693, 708, 103 S.Ct. 1467, 75
L.Ed.2d 387 (1983)).


All Citations


164 P.3d 415, 578 Utah Adv. Rep. 53, 2007 UT App
173


Footnotes
1 Generally, “[a] party seeking modification of a divorce decree must demonstrate that a substantial change


in circumstances has occurred since entry of the decree [that was] not contemplated in the decree itself.”
Bayles v. Bayles, 1999 UT App 128, ¶ 12, 981 P.2d 403 (quotations and citations omitted); see also Utah
Code Ann. § 30–3–5(8)(g)(i)–(ii) (Supp.2006). Here, the trial court dismissed Husband's petition to modify
for lack of jurisdiction and therefore did not reach the issue of changed circumstances.


2 Unlike here, the agreement in Callister v. Callister, 1 Utah 2d 34, 261 P.2d 944 (1953), did not expressly
involve a non-modification provision. But the court read the parties' agreement in that case to mean that the
“parties intended to stipulate for a fixed and unalterable amount of monthly alimony.” Id. at 948.


1 I do think the lead opinion spends way too much time treating Callister v. Callister, 1 Utah 2d 34, 261 P.2d
944 (1953). While an historically important opinion, Callister is essentially irrelevant to the present dispute
given that, as the lead opinion recognizes in its footnote 2, that case did not involve an actual stipulation
with a non-modification clause. See id. at 945, 948.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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335 P.3d 378
Court of Appeals of Utah.


Kristen A. ROBERTS, Petitioner and Appellee,
v.


Ty H. ROBERTS, Respondent and Appellant.


No. 20120302–CA.
|


Sept. 5, 2014.


Synopsis
Background: Wife petitioned for divorce, and
husband filed answer and counter-petition. The Second
District Court, Farmington Department, Robert J.
Dale, J., entered divorce decree and awarded custody,
child support, and alimony. Husband appealed.


Holdings: The Court of Appeals, Roth, J., held that:


[1] trial court judgment failed to adequately explain
why court calculated husband's alimony and child
support obligations in manner that appeared to exceed
wife's demonstrated monthly need;


[2] trial court's factual findings regarding its award of
permanent alimony to wife were insufficient;


[3] husband made judicial admission that there was a
basis for divorce based on irreconcilable differences
rather than on fault;


[4] trial court was not required to take into account
wife's adultery in calculating either duration or amount
of alimony award to wife; and


[5] evidence was sufficient to support finding that wife
was not cohabiting with male friend, as could support
termination of alimony payments by husband.


Affirmed in part, reversed in part, and remanded.


Attorneys and Law Firms


*381  Brad C. Smith and Ryan B. Wilkinson, for
Appellant.


Brittany R. Brown, for Appellee.


Judge STEPHEN L. ROTH authored this Opinion, in
which Judge JOHN A. PEARCE and Senior Judge


RUSSELL W. BENCH concurred. 1


Opinion


ROTH, Judge:


¶ 1 Ty H. Roberts (Husband) appeals the trial court's
ruling ordering him to pay Kristen A. Roberts (Wife)
alimony and attorney fees, denying his request for
reimbursement of child care expenses, allocating to
both parties the tax liability of Wife's business, and
refusing to grant him a fault-based divorce or take
into account Wife's extramarital affair in its alimony
calculation. We affirm in part, reverse in part, and
remand to the trial court.


BACKGROUND


¶ 2 Wife and Husband were married in September
1989 and have four children. The couple separated
in June 2009 after Wife admitted to an extramarital
affair. Wife filed a petition for divorce one month
later, citing irreconcilable differences. Husband filed
an answer and counter-petition seeking a divorce for
“irreconcilable differences” or alternatively, “on the
basis of [Wife]'s adultery.”


¶ 3 Both parties worked outside the home throughout
their marriage. Husband worked at a bank, earning a
gross monthly income of $6,886. Wife worked as a
sales representative at a fashion retailer for thirteen
years, but at the time of the divorce, she had opened a
deli franchise. The business struggled, and Wife drew
a monthly salary of $1,000 until about June 2010 and
$2,000 thereafter.


¶ 4 The court issued a temporary order in September
2009 that awarded the parties joint physical custody of
their three younger children but gave primary physical
custody of their oldest son to Husband. Because
Husband had primary custody of the couple's oldest
child, Wife was ordered to pay Husband $121.23 per
month in child support, and she was also required to
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pay $146.25 per month for her share of the children's
medical and dental insurance as well as half of any
out-of-pocket medical costs the children incurred. In
making this determination, the court imputed to Wife
a monthly income of $1,256 (minimum wage). In a
second temporary order issued three months later, the
court ordered Husband to pay $1,500 per month in
temporary spousal support, but it later reduced that
amount to $1,281.


¶ 5 The couple's oldest son turned eighteen in June
2010, and the parties agreed that the temporary
child support obligations should be revisited as a
result. Husband argued that the court should impute
to Wife a different income when making this new
calculation because he believed Wife had significantly
understated her earnings from the deli business and
was actually taking home as much as $3,500 per
month. The child support issue was ultimately reserved
for trial. After considering the evidence presented at
the February 2011 trial, the court imputed to Wife
a gross monthly income much higher than minimum
wage but retroactively modified the temporary child
support from the time of the oldest son's majority
through February 2011 using the same minimum-wage
income it had imputed to Wife in the second temporary
order. In this regard the court explained only that “for
the purposes of the temporary award it is reasonable to
use the same incomes of the parties used to calculate
child support in the Temporary Order.” As a result, the
court awarded Wife back child support in the amount
of $518 per *382  month from July 2010 through
February 2011. The court denied Husband's request to
retroactively modify the award of unpaid child support
using Wife's higher imputed income from trial.


¶ 6 The court ultimately entered a decree of divorce in
February 2012, granting Wife a divorce from Husband
based on irreconcilable differences. The parties were
awarded joint physical and legal custody of their three
minor children. To calculate Husband's alimony and
child support obligations, the court imputed to Wife
a gross monthly income of $3,000 and found that she
had $4,000 in reasonable monthly expenses. Based
on Husband's gross monthly income of $6,886 and
monthly expenses of $4,000, the court awarded Wife
$1,281 per month in permanent alimony, $381 per
month in child support, and $5,000 in attorney fees.
Wife was awarded her deli business with its debt, but


the court ordered that both “parties shall be equally
liable” for any tax liability that arose from the business
for any year in which they had filed a joint tax
return. The court also denied Husband's request for
reimbursement for medical expenses of the children
that he claimed Wife had failed to pay between July
2009 and February 2011.


ISSUES AND STANDARDS OF REVIEW


¶ 7 Husband raises a number of issues on appeal.
First, he challenges the trial court's decisions
awarding alimony, refusing to retroactively modify the
temporary child support order, and granting Wife's
request for attorney fees. Because trial courts have
broad discretion to award alimony, child support, and
attorney fees, we will not disturb such decisions absent
an abuse of discretion. Connell v. Connell, 2010 UT
App 139, ¶¶ 5–7, 233 P.3d 836. That means that
“as long as the court exercise[d] its discretion within
the bounds and under the standards we have set and
has supported its decision with adequate findings and
conclusions,” we will not substitute our judgment for
the trial court's. Id. ¶ 5 (citation and internal quotation
marks omitted).


¶ 8 Second, Husband argues that the court improperly
denied his request to offset temporary child support
and alimony payments with medical expenses
he incurred for his children during the divorce
proceedings. He also contends that the court erred
in awarding Wife her deli business but dividing
equally between the parties the tax consequences
the business incurred during their marriage. “Trial
courts have considerable discretion in determining the
financial interests of divorced parties,” so we will not
disturb either decision unless the trial court abused its
discretion. Bingham v. Bingham, 872 P.2d 1065, 1067
(Utah Ct.App.1994) (citation and internal quotation
marks omitted).


¶ 9 Third, Husband argues that the trial court failed
to take into account Wife's extramarital affair when
it calculated alimony and refused to grant Husband's
counter-petition for a fault-based divorce. Husband
further urges us to overrule Mark v. Mark, 2009 UT
App 374, 223 P.3d 476, a case the trial court relied
on that instructs courts to ignore evidence of fault
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when making alimony determinations. See id. ¶ 20.
“We review the trial court's interpretations of law for
correctness.” Trubetzkoy v. Trubetzkoy, 2009 UT App
77, ¶ 10, 205 P.3d 891. Husband's final issue relates to
Husband's claim that his alimony obligation ought to
be terminated. Specifically, he challenges the court's
determination that Wife was not cohabiting with a
male friend (Friend). “While we defer to the trial
court's factual findings unless they are shown to be
clearly erroneous, we review its ultimate conclusion
[of cohabitation] for correctness.” Levin v. Carlton–
Levin, 2014 UT App 3, ¶ 9, 318 P.3d 1177 (citation and
internal quotation marks omitted).


ANALYSIS


I. Inadequate Findings of
Fact and Conclusions of Law


[1]  [2]  ¶ 10 A trial court's findings of fact and
conclusions of law must be “sufficiently detailed”
to allow “a reviewing court to ensure that the
trial court's discretionary determination was rationally
based upon” the relevant facts and controlling legal
principles. Connell, 2010 UT App 139, ¶ 12, 233 P.3d
836 (citation and internal quotation marks omitted).
We have stated that a court's findings and conclusions
must be sufficiently “detailed,” *383  including
“enough subsidiary facts to disclose the steps by which
the ultimate conclusion on each factual issue was
reached.” Id. (citation and internal quotation marks
omitted). In practice, this does not mean that trial
courts must analyze each issue in the same depth
as an appellate opinion; rather, the court's findings
and conclusions must contain just enough detail to
allow a reviewing court “to ascertain the basis of the
trial court's decision.” Allen v. Ciokewicz, 2012 UT
App 162, ¶ 42, 280 P.3d 425 (citation and internal
quotation marks omitted). A trial court decision with
deficient findings prevents appellate courts “from
effectively reviewing the trial court's decision,” and it
may therefore be “remand[ed] for the entry of more-
detailed findings.” Id. (citations and internal quotation
marks omitted).


¶ 11 We conclude that the trial court's factual findings
and conclusions are deficient in a number of areas, and
we remand for the entry of additional findings of fact


on the following issues: (1) the amount and duration of
alimony awarded to Wife, (2) the denial of Husband's
motion to modify the temporary child support award,
and (3) the decision to award Wife attorney fees. We
express no opinion on the merits of the underlying
issues and emphasize that each of these questions is
within a trial court's broad discretion. Our decision to
remand is not meant to point the court to any particular
result; rather, on remand the court ought to provide a
fuller explanation for whatever conclusion it reaches.


A. Alimony
[3]  ¶ 12 Trial courts consider a number of factors


when determining the amount and duration of alimony,
focusing principally on the three Jones factors: “(1) the
financial condition and needs of the recipient spouse,
(2) the ability of the recipient spouse to produce
sufficient income, and (3) the ability of the payor
spouse to provide support.” Richardson v. Richardson,
2008 UT 57, ¶ 6, 201 P.3d 942 (citing Jones v. Jones,
700 P.2d 1072, 1075 (Utah 1985)). Other relevant
considerations include “the length of the marriage” and
“whether the recipient spouse has custody of minor
children requiring support.” Utah Code Ann. § 30–3–


5(8)(a)(iv), (v) (LexisNexis 2007). 2  As discussed, a
trial court's analysis of each factor must contain factual
findings with enough detail to permit meaningful
appellate review of its decision.


¶ 13 The trial court found that Wife had $4,000
in monthly expenses, and it imputed to her a
monthly income of $3,000. Her monthly shortfall
was accordingly $1,000. Husband argues that Wife's
alimony award of $1,281 is excessive for two
reasons. First, he cites precedent indicating, in his
words, that “a recipient spouse's demonstrated need ...
must constitute the maximum permissible alimony
award” and argues that the trial court awarded Wife
$281 per month beyond her demonstrated financial
need. (Citation and internal quotation marks omitted.)
Second, he contends that because Wife claimed
expenses for the children as personal expenses in
her financial declaration, the court should have
treated Wife's $381 child support award as income
in calculating alimony. Husband maintains that these
oversights resulted in an alimony award “more than
$600 per month more than Wife's determined monthly
need.” In other words, because the court found that
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Wife had $1,000 in unmet monthly needs—including
child expenses—Husband argues that the court abused
its discretion when it awarded Wife $1,662 in support
payments ($381 in child support plus $1,281 in
alimony). Husband also contends that the court erred
when it “awarded Wife alimony for the maximum
possible duration, 23 years,” instead of ordering a
shorter period of rehabilitative alimony. We consider
each issue in turn.


1. The Amount of Alimony
[4]  [5]  ¶ 14 The purposes of alimony are “(1) to get


the parties as close as possible to the same standard of
living that existed during the marriage, (2) to equalize
the standards of living of each party, and (3) to prevent
the recipient spouse from becoming a public charge.”
Richardson, 2008 UT 57, ¶ 7, 201 P.3d 942 (citations
omitted). The *384  core function of alimony is
therefore economic-it should not operate as a penalty
against the payor nor a reward to the recipient. Myers
v. Myers, 2010 UT App 74, ¶ 12, 231 P.3d 815. For
that reason, “regardless of the payor spouse's ability to
pay more, the [recipient] spouse's demonstrated need
must ... constitute the maximum permissible alimony
award.” Jensen v. Jensen, 2008 UT App 392, ¶ 13, 197
P.3d 117 (alteration and omission in original) (citation
and internal quotation marks omitted). We conclude
that although the trial court made detailed findings of
fact on Wife's needs, her income, and Husband's ability
to provide support, the court did not adequately explain
why it calculated Husband's alimony and child support
obligations in a manner that appears to have exceeded
Wife's demonstrated monthly need of $1,000.


¶ 15 The trial court made detailed findings on
each of the Jones factors. The court found that
Husband and Wife were both employed throughout
the duration of their marriage. Wife worked as a
sales representative for a fashion retailer for thirteen
years before opening her deli business in 2004.
As a sales representative, Wife earned more than
$3,600 a month, but her monthly draw from the deli
business was just $1,000 between 2004 and 2010.
After that, Wife's draw increased to $2,000. The
court evaluated expert testimony from each side on
Wife's potential future income and imputed to Wife
an annual income of $36,000, or “a gross monthly
income of $3,000.00.” The court also found that Wife
had reasonable monthly living expenses of $4,000.


With respect to Husband's ability to provide support,
the court found that Husband has worked in banking
since 1998 and earns $6,886 per month. Husband
testified that his monthly living expenses were $6,500,
but the court determined that he had included in
that amount expenses incurred for the parties' adult
son and Husband's temporary alimony obligation.
After deducting these payments, the court found that
Husband's monthly living expenses were $4,000.


¶ 16 The court determined that Wife's “after-tax
income” was insufficient to meet her monthly needs
and that an “alimony award of $1,281.00 per month
[was] ... reasonable and proper” for “a term no longer
than the term of the marriage of the parties,” which was
between twenty-two and twenty-three years. The court
also awarded Wife $381 per month in child support.
The court denied Husband's post-trial request to
modify the alimony award, noting that the award was
“fair and equitable” in light of “the tax implications”
to both parties.


¶ 17 Husband argues that “the court failed to explain
why or how it reached its decision” to award Wife
support payments in excess of her demonstrated need,
particularly in light of the child expenses Wife listed
in her financial declaration. We agree and conclude
that the trial court's findings of fact are deficient
in two respects. First, the court did not explain
why it declined to treat the child support award as
income in making its alimony determination when
it apparently considered the children's expenses as
part of Wife's need. While “[i]t is typically best
practice for trial courts to analyze alimony without
factoring in child support obligations,” we have held
that treating child support payments as the recipient
spouse's income is permissible where the recipient
“combine[s] her expenses with those of the children”
in her financial declaration. Dobson v. Dobson, 2012
UT App 373, ¶ 11, 294 P.3d 591. Here, Wife's $4,000
in monthly expenses included $200 for “Children's
education expenses”; $300 for “Children's dance
classes, costumes, [and] other fees”; and $246 for her
share of the children's medical and dental expenses. It
is unclear whether she also included the children's food
and other necessities under those expense categories.
The court awarded Wife a total of $1,662 in monthly
support payments ($1,281 in alimony plus $381 in
child support) even though its findings demonstrated
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that Wife's monthly need—which might include some
significant part of her children's expenses—was just
$1,000. While that choice might have been within the
trial court's discretion, see Connell v. Connell, 2010
UT App 139, ¶¶ 5, 7, 233 P.3d 836, the court did
not explain why it did not include the child support
payment as income in its alimony determination when
at least some of the children's expenses seem to have
been factored into the alimony calculation already.


*385  ¶ 18 Second, even if the trial court had
adequately explained its decision to exclude child
support from Wife's income, the court still awarded
$1,281 per month in alimony even though Wife's
demonstrated need seems to have been just $1,000.
The court's justification for the $281 disparity was a
simple reference to “tax implications.” Presumably,
the court believed that there were tax consequences to
one or both parties stemming from its determinations
of income and expenses that would leave Wife
with insufficient net income to meet her needs,
even though the gross income seemed adequate. But
the court did not explain either its reasoning or
its calculation, and we are unable to discern the
basis for the court's conclusion. Consequently, even
though the court carefully analyzed Husband's ability
to pay, Wife's needs, and Wife's earning capacity,
there are simply not enough “subsidiary facts to
disclose” how the court determined that an alimony
award in excess of Wife's demonstrated need was
warranted. See Hall v. Hall, 858 P.2d 1018, 1021
(Utah Ct.App.1993); see also Bingham v. Bingham,
872 P.2d 1065, 1068 (Utah Ct.App.1994) (remanding a
divorce “case for reassessment of the alimony award”
because the trial court “awarded [the recipient spouse]
$701.76 per month more than her projected financial
requirements” without offering any “explanation for
such a discrepancy”). We therefore conclude that the
trial court did not make sufficient factual findings
to justify the amount of Wife's alimony award, and
we remand for a reassessment of Husband's alimony
obligation.


2. Rehabilitative Alimony
[6]  ¶ 19 Husband also contends that the “trial court


incorrectly awarded Wife alimony for the maximum
possible duration, 23 years,” instead of rehabilitative
alimony. Because the court did not provide sufficient
analysis of its alimony duration determination, we


are unable to appropriately address this issue on
appeal and so must remand for the trial court's further
consideration.


[7]  [8]  ¶ 20 As we have discussed, the purposes of
alimony are “(1) to get the parties as close as possible
to the same standard of living that existed during the
marriage, (2) to equalize the standards of living of
each party, and (3) to prevent the recipient spouse from
becoming a public charge.” Richardson v. Richardson,
2008 UT 57, ¶ 7, 201 P.3d 942 (citations omitted).
Determining the proper duration of alimony payments
can be challenging when the recipient spouse is
underemployed or not working because the recipient's
earning potential must be estimated and long-term
needs are therefore difficult to ascertain. Depending on
the circumstances, trial courts consider two different
types of alimony to deal with this uncertainty—either
the more traditional permanent alimony award for up
to the length of the marriage or rehabilitative alimony,
which typically is for a shorter period. “[T]he length of
the marriage, the age of the recipient spouse, and the
employment history and employability of the recipient
spouse are relevant factors to consider in determining
whether an award of rehabilitative alimony, rather than
traditional alimony, is appropriate.” Boyer v. Boyer,
2011 UT App 141, ¶ 17, 259 P.3d 1063 (alteration
in original) (citation and internal quotation marks
omitted); see, e.g., Jones v. Jones, 700 P.2d 1072, 1076
(Utah 1985) (reversing an award for rehabilitative
alimony where the recipient spouse was “in her mid–
50's, possesse[d] few marketable job skills, and ha[d]
little hope of retraining”). Rehabilitative alimony can
be appropriate when the recipient spouse has the
requisite education and work history to eventually
meet his or her own needs, and alimony functions to
“ ‘close the gap between actual expenses and actual
income to enable the receiving spouse to’ ” become
self-sufficient before “ ‘the [rehabilitative period]
end[s].’ ” Boyer, 2011 UT App 141, ¶ 16, 259 P.3d
1063 (quoting Mark v. Mark, 2009 UT App 374, ¶
12, 223 P.3d 476). A trial court has broad discretion
to fashion the alimony award that is most appropriate
to the particular circumstances before it, but the court
must explain its decision with adequate findings of
fact. See supra ¶ 10.


¶ 21 Here, Husband requested rehabilitative alimony
during closing argument, and there are circumstances
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in this case that could weigh in favor of such an award.
Wife was forty-three years old at the time of trial
and had completed two years of college. She *386
was employed throughout the marriage, including
thirteen years as an award-winning sales associate at
a large retailer and then another seven years as a
small business owner. Although Wife's deli business
struggled, her employment history demonstrated that
she was a talented salesperson, earning between
$41,000 and $47,000 each of her last seven years in
retail sales. The court agreed with Wife that it could
take several years for her to rebuild her career in sales,
and it imputed to her an annual income of $36,000.


¶ 22 But the trial court's findings of fact
and conclusions of law in this case do not
address Husband's request for rehabilitative alimony,
concluding simply that “[a]limony should be paid
commencing March 2011 and continuing each month
thereafter until ... the expiration of a term no longer
than the term of the marriage of the parties.” As
a consequence, the trial court's factual findings are
insufficient to support a permanent alimony award
in the face of Husband's request and evidence that
might support a rehabilitative award. See, e.g., Jensen
v. Jensen, 2008 UT App 392, ¶¶ 2, 10, 19, 20, 197
P.3d 117 (concluding that the trial court did not
abuse its discretion by awarding rehabilitative alimony
where the recipient spouse had an associate's degree,
worked sporadically for four years during a sixteen-
year marriage, was not employed when the parties
divorced, and had an imputed income of $1,419 per
month). Accordingly, we remand for the trial court
to reconsider the duration of its alimony award. We
reiterate the discretion afforded to the trial court.


B. Child Support
[9]  ¶ 23 Husband argues that the trial court abused


its discretion when it refused to retroactively modify
the temporary child support order. Before trial, the
court entered a temporary order requiring Wife to
pay Husband “$121.23 per month” in child support
based on Wife's then “imputed gross income ... of
$1,256.00 per month” and the fact that Husband had
temporary physical custody of the couple's oldest son
while the parties shared joint physical custody of their
other three children. Before trial, the couple's oldest
son turned eighteen, and the parties asked the court
to recalculate child support. Husband urged the court


to use what he considered a more realistic assessment
of Wife's income in making that calculation, but the
issue was ultimately reserved for trial. At trial, the
court imputed to Wife a monthly income of $3,000,
but it denied Husband's request to retroactively modify
Wife's temporary child support obligation, stating only
that “for the purposes of the temporary award it is
reasonable to use the same incomes of the parties used
to calculate child support in the Temporary Order.”


¶ 24 Wife maintains that there was no basis in the
record to retroactively modify the temporary child
support award, and she directs us to a variety of
evidence that shows her actual income was far below
$3,000 while the temporary order was in place. For
example, Wife testified at trial that her deli business
operated at a loss, and the trial court found that
Wife received a $1,000 monthly salary from the deli
until 2010 when her salary increased to $2,000 per
month. Wife maintains that “ ‘[t]he fact that the trial
court determined that [she] has the potential to earn
$3,000 per month is no indication that she was earning
even close to that amount during the time frame
of 2009–2010’ ” when the temporary order was in
place. That may be true, but because the trial court's
factual findings are too terse to support that conclusion,
we conclude that its denial of Husband's request to
retroactively modify the temporary order must be
remanded for further consideration and appropriate
findings.


[10]  ¶ 25 Courts have discretion to modify child
support and alimony awards retroactively. Wall v.
Wall, 2007 UT App 61, ¶ 20, 157 P.3d 341; see
also Utah Code Ann. § 78B–12–112(4) (LexisNexis
2007). In McPherson v. McPherson, 2011 UT App
382, 265 P.3d 839, we reversed a trial court's refusal to
modify an alimony award retroactively where the court
calculated the husband's support obligation based on a
six-figure income that had diminished drastically after
he lost his job. Id. ¶¶ 2, 21–23. We noted that even
though “harsh awards or a disparity in obligations can
be justified by a finding of one or more discretionary
factors,” “the trial court ... did not identify any ...
*387  explanation for the imposition of a temporary


award beyond Husband's financial capability.” Id. ¶
20. In this case, it is possible, as Wife seems to
suggest, that the court imputed a monthly income
of $1,256 to more accurately reflect Wife's actual



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017377824&pubNum=0004645&originatingDoc=Ic721fbc2353111e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017377824&pubNum=0004645&originatingDoc=Ic721fbc2353111e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017377824&pubNum=0004645&originatingDoc=Ic721fbc2353111e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011582939&pubNum=0004645&originatingDoc=Ic721fbc2353111e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011582939&pubNum=0004645&originatingDoc=Ic721fbc2353111e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78B-12-112&originatingDoc=Ic721fbc2353111e4b86bd602cb8781fa&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_0bd500007a412

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026488089&pubNum=0004645&originatingDoc=Ic721fbc2353111e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026488089&pubNum=0004645&originatingDoc=Ic721fbc2353111e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Roberts v. Roberts, 335 P.3d 378 (2014)


768 Utah Adv. Rep. 12, 2014 UT App 211


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 7


earnings and earning capacity before trial but used
$3,000 a month in the divorce decree to reflect the
forward-looking nature of income imputation and to
give her an incentive to reach her earning capacity in
the context of an award of permanent alimony over
a longer term. Wife is speculating, however, because
the court did not explain how it reached its conclusion.
Rather, it simply determined that using $1,256 instead
of $3,000 was “reasonable.” Without any explanation
or subsidiary factual findings to justify this decision,
the court's findings and conclusions are inadequate to
support its decision, and we therefore remand for the
court to reconsider the issue. See Connell v. Connell,
2010 UT App 139, ¶¶ 5, 7, 12, 233 P.3d 836.


C. Attorney Fees
[11]  ¶ 26 Husband next challenges the trial court's


decision to award Wife $5,000 in attorney fees. In
the initial findings of fact and conclusions of law, the
court found that Wife incurred $56,275 in attorney
fees and that she had “borrowed over $33,000 from
her parents to partially pay for the fees.” “Given
the relative financial circumstances the parties will
have after the divorce, and in applying the factors set
forth in Rule 102, Utah Rules of Civil Procedure,”
the court concluded that “it is fair and equitable that
[Husband] pay [Wife] the amount of $25,000 toward
her attorney fees and costs.” The court later reduced
that amount to $5,000 without further findings of fact
or explanation. Husband argues that the court's factual
findings are inadequate to support its decision to award
Wife attorney fees. We agree.


[12]  [13]  ¶ 27 In divorce cases, “[b]oth the decision
to award attorney fees and the amount of such fees
are within the trial court's sound discretion.” Oliekan


v. Oliekan, 2006 UT App 405, ¶ 30, 147 P.3d
464 (citation and internal quotation marks omitted).
Attorney fee awards, however, “must be based on
evidence of the financial need of the receiving spouse,
the ability of the other spouse to pay, and the
reasonableness of the requested fees. And, [f]ailure
to consider these factors is grounds for reversal on
the fee issue.” Id. (alteration in original) (citations
and internal quotation marks omitted). For example,
in Stonehocker v. Stonehocker, 2008 UT App 11, 176
P.3d 476, we reversed an attorney fee award where the
court found that the wife “has the need for attorney[ ]
fees [,] ... [the husband] has the ability to pay,” and “the


attorney[ ] fees were reasonable.” Id. ¶ 51 (first and last
alteration in original) (internal quotation marks and
citation omitted). We noted that even though the court
“address[ed] the parties' annual income and monthly
expenses” in its alimony determination and mentioned
the factors pertinent to an attorney fee award, the
court made no “express factual findings related to the
award of attorney fees that include[d] findings on the
financial need of the receiving spouse, the ability of
the other spouse to pay, and the reasonableness of the
requested fees.” Id. ¶¶ 50–51 (citation and internal
quotation marks omitted).


¶ 28 Wife maintains that the court's detailed findings
of fact regarding the parties' incomes, expenses,
and assets to determine alimony and divide marital
property are enough to support the attorney fee award.
But even if “there are facts in other sections of
the findings and conclusions that could support [an
attorney fee] award,” failure to enter specific factual
findings on each of the pertinent factors is reversible
error. See id. ¶ 51. Here, the trial court indicated that
Wife had incurred more than $50,000 in attorney fees
and had “borrowed over $33,000 from her parents
to partially pay for the fees.” But other than a
passing reference to the parties' “relative financial
circumstances,” the court did not make any specific
findings on the reasonableness of the award, Husband's


ability to pay, or Wife's needs. 3  *388  Consequently,
we conclude that the court's findings of fact are
insufficient to support its conclusion that an attorney
fee award was warranted because regardless of the
ultimate propriety of the award, “it is not apparent
from the record before us that the court followed the
appropriate analytical path in reaching its conclusion.”
See Allen v. Allen, 2014 UT App 27, ¶ 28, 319 P.3d
770; see also Willey v. Willey, 951 P.2d 226, 230 (Utah
1997) (“Without adequate findings of fact, there can
be no meaningful appellate review.”).


D. Summary
¶ 29 In summary, we conclude that the trial court's
findings of fact are insufficiently detailed to permit
meaningful appellate review of the amount of alimony
awarded to Wife. We also conclude that in light of
Husband's request for rehabilitative alimony, the court
should have more fully explained its decision to award
permanent alimony for the length of the marriage.
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Finally, we conclude that the court did not adequately
explain its decisions awarding Wife attorney fees and
denying Husband's request to retroactively modify his
child support obligation. Accordingly, we remand for
the court to reconsider these issues and enter additional
findings of fact. In doing so, we reiterate that our
decision should not be read to require the court to
reach any particular result on the merits. Rather, we
leave to the trial court the task of resolving each issue
with supporting findings of fact that provide a fuller
explanation for whatever conclusion it determines
is most appropriate. See McPherson, 2013 UT App
302, ¶ 8, 318 P.3d 773 (noting that comments on
the trial court's estimation of the husband's income
before remanding for additional findings of fact
“were intended to guide and focus the trial court's
consideration on remand on an issue we conclude had
not been adequately addressed,” not “to superimpose
any particular findings of fact, limit the sound exercise
of the trial court's discretion, or dictate any particular
result”).


II. Medical Expenses and the
Tax Liability of Wife's Business


¶ 30 Husband next argues that the trial court erred
when it denied his request to offset unpaid temporary
alimony payments with medical and dental expenses
he incurred for the children during the period of
temporary support. He also asserts that the court should
not have divided the tax obligations of Wife's deli
business equally between the parties while awarding
ownership of the business solely to Wife. We decline
to disturb either decision because Husband has not met
his burden of persuasion on appeal.


A. Medical and Dental Expenses
[14]  ¶ 31 The trial court entered temporary orders in


September and December 2009 that required Husband
to pay Wife temporary support and ordered each
party to pay “one-half of any child's deductible, co-
pay or non-covered amounts for ... essential medical
or dental services or prescriptions.” Husband asserts
that even after he made repeated “timely requests
for reimbursement from Wife” for her portion of the
children's medical expenses, she never paid her half.
According to Husband, in “August and October 2010,


after [Wife's] repeated failure to reimburse [him], [he]
offset these amounts against alimony and child support
payments he owed to Wife.”


¶ 32 The trial court found that Husband improperly
offset these expenses from his alimony payments and
denied his request for reimbursement. The court noted
that Husband included in the amounts he offset not
just medical expenses, but also “expenses relative to
school fees, extracurricular activity costs, clothing, and
auto expenses for the children,” which were not the
subject of either of the temporary orders. The court also
noted that Husband did not support the other expenses
he claimed with “receipts verifying costs incurred,” so
there was “insufficient evidence to support an award
to [Husband] for unpaid child-related expenses.”


[15]  ¶ 33 On appeal, Husband does not point us
to any evidence that calls the court's reasoning into
question, and he cites no controlling case law or statute
that requires a different result. Rather, Husband merely
cites portions of his trial testimony describing the
expenses that the trial court ultimately found were
unsupported by the evidence. *389  An appellant has
the burden of persuasion on appeal and must “point out
the perceived errors of the lower court” and provide
“an argument containing the contentions and reasons ...
with respect to the issues presented, ... with citations to
the authorities, statutes, and parts of the record relied
on.” Allen v. Friel, 2008 UT 56, ¶¶ 7, 10, 194 P.3d
903 (first omission in original) (citation and internal
quotation marks omitted); see also Utah R.App. P.
24(a)(9). Without more, Husband has not met his
burden of persuasion, and we therefore decline to
disturb the trial court's decision.


B. Tax Consequences of Wife's Business
¶ 34 For similar reasons, we also decline to disturb
the trial court's decision to divide the tax consequences
of Wife's business equally between the parties. Wife
testified that she opened a deli business in 2004 and
operated it at a loss each year from 2007 to 2009. The
trial court found that the business had “no value” based
on the substantial debt it had accumulated. The court
then awarded “the deli business, together with all [its]
debt obligations” to Wife, but it also ordered that “the
parties be equally liable for any tax, penalty or interest
assessed” for any tax year in which they filed a joint
income tax return. Husband asked the court to modify
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its order to insulate him from any tax liability arising
from Wife's business, but the court declined to do so. It
explained that because “there were mutual tax benefits
derived by the parties during the marriage, any tax
liability should also flow to both parties.” Presumably,
the business's losses enabled the couple to reduce their
taxable income each year in which they filed a joint
return, so the court determined that Husband, having
already enjoyed tax benefits from the business, should
also share any financial pain that a subsequent audit
might impose.


¶ 35 Husband disagrees and argues that it is inequitable
for him to be “potentially liable for business-related
taxes on a business in which he was never involved,
had no management or other authority, and which Wife
has admitted has substantial potential tax liabilities.”
“Under the facts of this case,” Husband asserts,
“the trial court abused its discretion in dividing the
tax obligation between the parties, but awarding the
business to Wife alone.” Husband, however, has not
carried his burden of persuasion on appeal.


[16]  ¶ 36 “In a divorce proceeding, it is well
established that the trial court is permitted considerable
discretion in adjusting the financial and property
interests of the parties, and its actions are entitled to
a presumption of validity.” Savage v. Savage, 658
P.2d 1201, 1203 (Utah 1983). Accordingly, we will
not disturb a decision adjusting the financial interests
of the parties in a divorce action unless the decision
“works such a manifest injustice or inequity as to
indicate a clear abuse of discretion.” Id. (emphasis,
citation, and internal quotation marks omitted). Here,
Husband offers little analysis demonstrating that the
court's decision to divide the business's tax liability
between the parties was an abuse of discretion. Rather,
he simply asserts that the court's ruling was unfair
because Wife mismanaged the business, “kept no
accounting records,” “used business cash for personal
expenses, and therefore, she could not vouch for the
accuracy of business tax matters.” But Husband does
not point to any evidence in the record to support those
assertions, nor does he direct us to any authority that is
inconsistent with the trial court's analysis. As a result,
Husband has not carried his burden of persuasion
on appeal, and we will not disturb the trial court's
decision. See Allen, 2008 UT 56, ¶¶ 7, 10, 194 P.3d
903.


III. Wife's Conduct


¶ 37 Finally, Husband raises a variety of issues that
are related to Wife's extramarital affair. First, he argues
that the trial court was obligated to grant his counter-
petition for a fault-based divorce because “[n]o
showing whatsoever was made of irreconcilability”
and “it was only the fact of the adulterous conduct
that would provide any basis at all to conclude that
the marriage was irretrievably lost.” Second, he argues
that the trial court ignored Wife's fault in determining
the amount and duration of alimony, and he urges us
to overrule Mark v. Mark, 2009 UT App 374, 223 P.3d
476, a decision that instructed trial courts to do just that
until the  *390  legislature provided further guidance
about how fault should be considered. See id. ¶ 20;
see also Utah Code Ann. § 30–3–5(8)(b) (LexisNexis
2007) (providing that courts “may consider the fault of
the parties in determining alimony” without defining
fault). Finally, Husband argues that the trial court erred
when it concluded that Wife was not cohabiting with
Friend.


¶ 38 We conclude that the trial court did not err
in failing to grant Husband's counter-petition for a
fault-based divorce. We also conclude that the trial
court properly relied on Mark and did not err in its
determination that there was no cohabitation.


A. Husband's Counter-petition
[17]  ¶ 39 Wife filed a petition for divorce based on


the parties' persistent failure “to reconcile and resolve
their differences.” Husband filed a counter-petition for
divorce, alleging that “ ‘[i]rreconcilable differences
have arisen between [Wife] and [Husband] which have
caused and led to the irretrievable breakdown of the
marriage between the parties[,] rendering the marriage
unworkable and subject to dissolution.’ ” He also
alleged an alternative ground for the divorce “on the
basis of [Wife's] adultery.” The trial court granted
Wife's petition for a divorce based on irreconcilable
differences, and in its findings of fact, the court also
noted that Wife “admits to adultery as an additional
ground for the divorce.” The final decree of divorce
did not address Husband's alternative claim for a
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fault-based divorce, concluding simply that Wife “is
awarded a divorce from” Husband.


¶ 40 Husband argues that even though “the trial court
made express findings establishing Husband's right to
judgment in his favor on the fault basis of adultery,”
the court nevertheless “refused to enter a judgment in
his favor” contrary to rule 54 of the Utah Rules of
Civil Procedure. See generally Utah R. Civ. P. 54(c)(1)
(“[E]very final judgment shall grant the relief to which
the party in whose favor it is rendered is entitled....”).
He further asserts that there “was no evidentiary basis
for a finding of irreconcilable differences, but only for
the fault basis of Wife's adultery.”


[18]  [19]  ¶ 41 Husband's argument overlooks the
fact that he admitted there was a basis for a divorce
based on irreconcilable differences. “An admission
of fact in a pleading is a judicial admission and is
normally conclusive on the party making it.” Baldwin
v. Vantage Corp., 676 P.2d 413, 415 (Utah 1984).
Unless withdrawn or amended, admissions “have the
effect of withdrawing a fact from issue and dispensing
wholly with the need for proof of the fact.” Guidry
v. Sheet Metal Workers Int'l Ass'n, 10 F.3d 700, 716
(10th Cir.1993) (citation and internal quotation marks
omitted), modified en banc on other grounds sub nom.
Guidry v. Sheet Metal Workers Nat'l Pension Fund,
39 F.3d 1078 (10th Cir.1994). In his answer to Wife's
petition for divorce, Husband admitted that the parties'
differences had “become irreconcilable [,] making
continuation of the marriage under the circumstances
impossible.” And in his counter-petition for divorce,
Husband requested a divorce based on an “irretrievable
breakdown of the marriage” that he alleges arose from
the parties' “[i]rreconcilable differences.” He alleged
adultery only as an alternative ground for the divorce.
Consequently, Husband's admission by itself provides
an evidentiary basis for the court's decision, and having
granted a divorce on grounds asserted by both parties,
the court had no obligation to rule on Husband's claim
for a fault-based divorce that he asserted only in the


alternative. 4


*391  B. Mark and the Relevance of Fault
[20]  ¶ 42 The version of Utah Code section 30–3–


5(8)(b) in effect during the parties' divorce proceedings
allowed trial courts to “consider the fault of the parties


in determining alimony.” See Utah Code Ann. § 30–
3–5(8)(b) (LexisNexis 2007). Five months after Wife
filed her petition for divorce, we issued a decision in
Mark instructing trial courts that it is “inappropriate
to attach any consequence to the consideration of fault
when making an alimony award.” 2009 UT App 374,
¶ 20, 223 P.3d 476. We noted that the legislature had
“provided no definition of what, exactly, constitutes
fault,” leading to confusion over whether the statute
referred to fault-based grounds for divorce or bad
behavior unrelated to the divorce's underlying cause.
Id. ¶ 18. And we invited the legislature to more
“clearly define [ ] fault in the statute” to resolve those
ambiguities. Id. ¶ 20. The dissent in Mark opined
that because the language in section 30–3–5(8)(b)
was “broad and generalized,” the statute “strongly
suggests that the Legislature appreciates the multitude
of factual scenarios that arise in divorce cases” and
“trusts the courts to flesh out the alimony/fault concept
in the course of adjudication of cases over time.”
Id. ¶ 25 (Orme, J., dissenting). Subsequent appellate
panels have questioned the reasoning in Mark without
overruling it, see Fairbanks v. Fairbanks, 2010 UT
App 31U, para. 5, 2009 WL 5824126 (McHugh, J.,
concurring) (noting that the dissent's reasoning in
Mark is persuasive, but concurring in the majority's
reliance on Mark based on “principles of horizontal
stare decisis”), and noted its potential inconsistency
with prior precedent, see Myers v. Myers, 2010 UT
App 74, ¶ 11 n. 3, 231 P.3d 815, aff'd, 2011 UT 65,
266 P.3d 806.


¶ 43 At trial, Husband argued that Wife's adultery
“should terminate any right to alimony” and that the
trial court could “ignore” Mark because the case was
inconsistent with prior Utah case law. Evidently, the
trial court did not take Husband up on that request and
awarded Wife $1,281 per month in alimony. Husband
argues that the trial court “committed injustice” by
“ignoring the fault basis for terminating this marriage”
when it “fashion[ed] an award of alimony,” and he
urges us to overrule Mark. We decline to do so and
conclude that the court properly relied on that case.


[21]  [22]  [23]  [24]  ¶ 44 “Those asking us to
overturn prior precedent have a substantial burden
of persuasion.” State v. Menzies, 889 P.2d 393, 398
(Utah 1994). Horizontal stare decisis requires appellate
courts to adhere to their own prior decisions, and
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that obligation “applies with equal force to courts”—
like ours—that are “comprised of multiple panels.”
Id. at 399 n. 3. Each appellate panel must “observe
the prior decisions of another.” Id. Although we have
authority to overrule our own precedent in some
limited circumstances, we will “not do so lightly”—the
challenged decision must be (1) “clearly erroneous” or
(2) “conditions [must] have changed so as to render the
prior decision inapplicable.” Id. (citation and internal
quotation marks omitted). Consequently, the mere fact
that a decision has been criticized by prior panels or
that a particular panel disagrees with a prior decision
is insufficient by itself to justify departures from our
own case law.


¶ 45 We first note that Husband has not argued that
changed circumstances make Mark a candidate for
reversal, so he must demonstrate that the decision was


clearly erroneous. 5  He has not met that “substantial
burden of persuasion.” Menzies, 889 P.2d at 398.


*392  ¶ 46 While the Mark decision has been
criticized, it is not clearly erroneous. It is settled law
in Utah that “[t]he purpose of alimony is to provide
support” to the recipient spouse “and not to inflict
punitive damages” on the payor spouse. See English v.
English, 565 P.2d 409, 411 (Utah 1977) (citation and
internal quotation marks omitted). As early as 1946,
the Utah Supreme Court overturned an alimony award
that was clearly intended to “compensate [the wife]
for her suffering” and “teach [the husband] a lesson.”
Foreman v. Foreman, 111 Utah 72, 176 P.2d 144,
153–54 (1946). The court noted that “[n]either task is
properly within the issues of a divorce case.” Id. at 153.
This approach to alimony differs from the common
law rule that “a wife could not obtain alimony when
a divorce was granted by reason of her misconduct.”
See Alldredge v. Alldredge, 119 Utah 504, 229 P.2d
681, 684–86 (1951) (describing the common law rule
and Utah's departure from it), overruled on other
grounds by Kiger v. Kiger, 29 Utah 2d 167, 506 P.2d
441 (1973). Accordingly, in determining alimony,
Utah courts have traditionally considered the recipient
spouse's “financial conditions,” “needs,” and ability
“to produce a sufficient income,” as well as the payor
spouse's “ability ... to provide support.” English, 565
P.2d at 411–12; see also Hendricks v. Hendricks, 91
Utah 553, 63 P.2d 277, 279 (1936) (“The amount
of alimony is measured by the wife's needs and


requirements, considering her station in life, and upon
the husband's ability to pay.”), modified on other
grounds, 91 Utah 564, 65 P.2d 642 (1937). And
historically, fault has also been “one of the factors
to be considered with all of the others” to determine
alimony. See Christensen v. Christensen, 21 Utah 2d
263, 444 P.2d 511, 512 (1968); see also Riley v. Riley,
2006 UT App 214, ¶¶ 19–24, 138 P.3d 84 (affirming an
alimony award where “the trial court explicitly stated
it had considered [the husband's] fault”); Christiansen
v. Christiansen, 2003 UT App 348U, para. 9, 2003 WL
22361312 (“Fault may correctly be considered by the
trial court without penalizing the party found to be at
fault.”).


¶ 47 In 1995, the legislature codified these factors,
providing that courts “shall consider” the recipient
spouse's financial needs and ability to meet those
needs, the payor spouse's ability to pay, and the length
of the marriage in determining alimony. See Utah Code
Ann. § 30–3–5(7)(a)(i)–(iv) (Michie Supp.1995).
These factors are still part of Utah law today. Id.
§ 30–3–5(8)(a)(i)–(iv) (LexisNexis 2013). The 1995
changes to section 30–3–5 also allowed trial courts to
continue to exercise their discretion to “consider the
fault of the parties in determining alimony.” See id. §
30–3–5(7)(b) (Michie Supp.1995). But nowhere in the
1995 amendments did the legislature repudiate what
had become something of an axiom before the statute
was passed and has since remained uncontroversial—
that the purpose of divorce proceedings “should not be
to impose punishment on either party.” See Jesperson
v. Jesperson, 610 P.2d 326, 328 (Utah 1980); see also
Goggin v. Goggin, 2013 UT 16, ¶ 52, 299 P.3d 1079
(noting that courts do not “have discretion to distribute
marital property in a way that is designed to punish a
party's contemptuous behavior”).


¶ 48 In Mark, we noted the analytical tension
involved in allowing courts to consider fault to
determine alimony but prohibiting any spousal
support obligations that operate as a punishment for
misconduct. 2009 UT App 374, ¶ 17, 223 P.3d 476.
That is, “if a trial court uses its broad statutory
discretion to consider fault in fashioning an alimony
award and then, taking that fault into consideration,
adjusts the alimony award upward or downward, it
simply cannot be said that fault was not used to punish
or reward either spouse.” Id. In light of clear Utah law
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expressing disapproval for punitive alimony awards,
“trial courts [were] left in the difficult position of
trying to determine what the term ‘fault’ means, in
what context, and what, if any, consequence fault
should have on an award of alimony.” Id. We pointed
out that the version of the statute applicable at the time
provided “no meaningful guidance” on that issue, id.
¶ 18, and we also noted that “consideration of fault is
already built into the system on virtually every issue
that arises in domestic cases,” id. ¶ 19.


¶ 49 We acknowledge that Mark's prohibition on
considering fault at all in determining alimony seems
facially inconsistent with the *393  statute's clear
direction that courts “may consider the fault of the
parties in determining alimony.” Utah Code Ann.
§ 30–3–5(8)(b) (LexisNexis 2007). As we have
discussed, there is a long line of cases that explicitly
take fault into consideration. But the tension between
considering fault and avoiding punitive alimony
awards existed long before the legislature amended
section 30–3–5 in 1995, and nothing in those revisions
explicitly resolved that tension. See Kirtsaeng v. John
Wiley & Sons, Inc., ––– U.S. ––––, 133 S.Ct. 1351,
1363, 185 L.Ed.2d 392 (2013) (“[W]hen a statute
covers an issue previously governed by the common
law,” courts typically presume that the legislature
“intended to retain the substance of the common
law.” (alteration in original) (citation and internal
quotation marks omitted)). So while Mark is certainly
open to criticism, it can also be read as a reasonable
attempt to resolve an analytical problem that has
plagued this area of the law for decades—a problem
that became less amenable to judicial resolution after
the legislature essentially codified it by enacting the


1995 version of section 30–3–5. 6


¶ 50 Husband is, of course, correct that the precedent
in this area of the law is difficult to reconcile, and at
least two members of this court have indicated that
they would probably decide Mark differently today if
given the opportunity to write on a clean slate. See
supra ¶ 42. But the slate is not clean, and without
a compelling demonstration that Mark was clearly
erroneous or that there has been some dramatic change
in circumstances, principles of stare decisis require
us to refuse Husband's invitation to go back to the
drawing board. We therefore conclude that the court
properly relied on Mark and had no obligation to take


into account Wife's adultery in calculating either the
amount or duration of alimony.


C. Cohabitation
[25]  ¶ 51 Finally, we also affirm the trial court's


conclusion that Wife was not cohabiting with Friend.
The trial court found that even though Wife admitted
“to having a sexual relationship” with Friend, Wife
also testified that “she maintains a separate residency”
from him. Wife did not have a key to Friend's home;
she paid her own mortgage, insurance, and utility bills;
and while she spent most nights at Friend's home
when she did not have the children with her, she
stayed over “less than fifty percent of the time.” The
court further found that although Wife and Friend
“occasionally share dining and other food expenses”
and Friend “previously stored his boat” in Wife's
garage, they had “not jointly acquired any assets,” and
the boat was now stored elsewhere. Husband does not
challenge the court's findings of fact, but he argues
that the “trial court erred in concluding, based upon
these facts, that Wife did not cohabit with [Friend].”
Without citation to the record, he asserts that “Wife
spent virtually every night with [Friend] at his home,”
that they “shared expenses,” and that they were also
contemplating marriage. Coupled with their intimate
relationship and the storage of Friend's boat in Wife's
garage, Husband maintains, these facts demonstrated
“a relationship akin to that between a husband and
wife.”


¶ 52 Utah Code section 30–3–5 provides that an
alimony award “terminates upon establishment by
the party paying alimony that the former spouse is
cohabitating with another person.” Utah Code Ann.
§ 30–3–5(10) (LexisNexis 2013). The key question
in analyzing cohabitation is “whether the parties
entered into a relationship akin to that generally
existing between husband and wife.” Myers v. Myers,
2011 UT 65, ¶ 22, 266 P.3d 806 (citation and
internal quotation marks omitted). While there are no
“required elements of cohabitation because there is no
single prototype of marriage that all married couples
conform to,” the “hallmarks” courts look for include
whether the parties have “a *394  shared residence,
an intimate relationship, and a common household
involving shared expenses and shared decisions.” Id.
¶ 24. In Haddow v. Haddow, 707 P.2d 669 (Utah
1985), for example, although the parties had a sexual
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relationship, the supreme court reversed a cohabitation
finding where the man did not have a key to the
woman's home, there was no evidence he used her
home when she was not there, and he did not contribute
any money to the woman's mortgage, insurance, or
utility bills. Id. at 672–74. The fact that the man had
parked his van in the woman's driveway for several
months was not sufficient to show cohabitation,
particularly in light of evidence that the van was not
the man's primary vehicle. Id. at 673.


¶ 53 Here, the trial court's findings of fact are adequate
to support its conclusion that Wife and Friend had
not established a relationship akin to that of a married
couple. The facts that Friend stored a vehicle in Wife's
garage at some point, that Wife and Friend shared
some dining and food expenses, and that they had
an ongoing intimate relationship weighs in favor of
finding cohabitation. But, as in Haddow, neither party
here had a key to the other's residence; Wife paid
her own mortgage, insurance, and utility bills; and
neither she nor Friend regarded the other's home as
their permanent residence. Without any conclusive
evidence that Wife and Friend had established a
common residence and shared any major household
expenses, their sexual relationship and willingness
to buy food together simply does not amount to


cohabitation as a matter of law and therefore did not
require such a determination by the trial court.


CONCLUSION


¶ 54 We conclude that the trial court's findings of fact
are insufficiently detailed to permit appellate review
of its decisions awarding Wife alimony, denying
Husband's request to retroactively modify his child
support payments, and awarding Wife attorney fees.
Accordingly, we remand those issues for the entry of
additional findings of fact. We affirm the trial court's
denial of Husband's request for reimbursement of the
children's medical expenses and its decision imposing
the tax liability of Wife's business on both parties.
Finally, we conclude that the trial court properly
relied on Mark when it declined to take into account
Wife's fault in determining alimony and that the court
had no obligation to grant Husband's counter-petition
for a fault-based divorce. We also affirm the court's
determination that there was no cohabitation.


All Citations


335 P.3d 378, 768 Utah Adv. Rep. 12, 2014 UT App
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Footnotes
1 The Honorable Russell W. Bench, Senior Judge, sat by special assignment as authorized by law. See


generally Utah Code Jud. Admin. R. 11–201(6).


2 Except where we have noted otherwise, we cite the 2007 version of the Utah Code because that version
was in effect at the time the parties filed for divorce.


3 Nor did the court offer any explanation for its decision to decrease Wife's award from $25,000 to $5,000.
Although Wife has not appealed that decision, we mention it simply because it underscores the difficulty of
tracing the factual and legal path to the court's ultimate attorney fee award.


4 We note in passing that the trial court in this case granted Wife a divorce based on irreconcilable differences,
but it did not grant Husband's request for the same relief. While the practical effect of the decree would likely
be the same in any event, there is precedent indicating that where both parties request a divorce on the
same grounds and the divorce is granted, each party is entitled to a decree of divorce. See Haumont v.
Haumont, 793 P.2d 421, 427 (Utah Ct.App.1990) (concluding that “both parties [were] entitled to a decree of
divorce” where the husband and the wife had each sought a divorce based on irreconcilable differences, but
the trial court “improper[ly]” granted a divorce only to the wife after finding that the husband “was at fault”).
But on appeal, Husband has not requested that he be granted a decree of divorce based on irreconcilable
differences, so we do not address the issue further.


5 In 2013, the legislature passed H.B. 338, a bill that “allows a court to consider fault when awarding alimony”
and defines “fault to include acts that intentionally and knowingly harm or cause substantial harm, physically
or financially, to a spouse or the children of the marriage.” H.B. 338, ch. 373, sec. 1, § 8(b)-(d), 2013 Utah
Laws 1907, 1908 (codified at Utah Code Ann. § 30–3–5(8)(b)–(c) (LexisNexis 2013)). The bill was passed
long after the events that gave rise to this appeal, and neither party has argued that H.B. 338 calls into
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question Mark's continuing validity as to pre–2013 cases or suggested that it is relevant to this appeal. So
although the 2013 amendment appears to be a direct response to Mark's invitation for the legislature to more
“clearly define[ ] fault in the statute,” 2009 UT App 374, ¶ 20, 223 P.3d 476, we leave for another day the
task of determining how the new law affects this line of precedent.


6 As we have discussed, the 2013 version of the statute appears to be an attempt to more “clearly define fault”
and clarify how courts may permissibly consider it when awarding alimony. See Mark v. Mark, 2009 UT App
374, ¶ 20, 223 P.3d 476; see also Utah Code Ann. § 30–3–5(8)(b)–(c) (LexisNexis 2013) (allowing courts to
“consider the fault of the parties” when awarding alimony and providing a definition of fault). Whether the new
statute resolves the analytical tension involved in prohibiting punitive alimony awards while also taking fault
into account is an issue that is not before us, so we leave that question for another day. See supra note 5.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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789 P.2d 726
Court of Appeals of Utah.


Susan C. DANA, Plaintiff and Appellant,
v.


Bruce E. DANA, Defendant and Respondent.


No. 880382–CA.
|


March 30, 1990.


Former wife filed petition to modify decree of divorce,
seeking to require former husband to either visit
children or pay more child support, and former
husband counter-petitioned to modify decree. The First
District Court, Cache County, John F. Wahlquist, J.,
granted former husband's request for reduction of
child support but denied former wife's petition, and
she appealed. The Court of Appeals, Greenwood, J.,
held that: (1) former wife's increase in income from
$3,000 to $17,000 per year following divorce was
not “substantial change in circumstances” permitting
reduction of former husband's child support obligation,
but (2) former wife was not entitled to order
requiring former husband to either comply with
visitation schedule or pay additional support, despite
her contention that she would be required to hire
babysitters, stay with children, or lose some free time
if the children did not spend time with former husband.


Affirmed in part and reversed and remanded in part.


Attorneys and Law Firms


*728  Lyle W. Hillyard (argued), Hillyard, Low &
Anderson, Logan, for plaintiff and appellant.


Pete N. Vlahos (argued), F. Kim Walpole, Vlahos &
Sharp, Ogden, for defendant and respondent.


Before GARFF, GREENWOOD and ORME, JJ.


OPINION


GREENWOOD, Judge:


Plaintiff Susan C. Dana appeals from the trial court's
order granting defendant's petition to reduce child


support payments and denying her petition to require
defendant to either visit his children or to pay
additional child support. We reverse in part and affirm
in part.


Plaintiff and defendant were divorced in January 1983.
Plaintiff was awarded custody of their three children.
The court did not establish a visitation schedule
because of the parties' desire to work out visitation
without court involvement. Defendant was ordered to
pay $165 in child support per child each month.


Although plaintiff earned approximately $3,000 by
babysitting in her home during 1982, she was
not employed outside the home during the parties'
marriage or at the time of the divorce. The
court anticipated, however, that plaintiff would
find employment soon after the divorce and earn
approximately $10,000 to $12,000 per year in gross
income. At the time of hearing on the parties' cross
petitions in 1987, plaintiff was earning approximately
$17,000 per year in gross income.


Defendant remarried in 1983. He adopted the child
of his new spouse and they later had a child of
their own. Defendant also had three children from
an earlier marriage, prior to his marriage to plaintiff.
Consequently, defendant and his new spouse now
have five children living with them. Defendant's gross
income increased from $21,000 at the time of the
divorce in 1982 to $31,300 in 1987. Defendant also
receives $306 per month in social security benefits for
the three children from his first marriage.


The parties dispute how frequently defendant has
visited the three children in plaintiff's custody.
Plaintiff testified that defendant rarely visited the
children despite her encouraging him to visit regularly.
Defendant testified that he visited the children more
often than plaintiff maintains and that plaintiff's
hostility impeded his efforts to spend more time with
his children.


On November 6, 1986, plaintiff filed a petition to
modify the decree of divorce, seeking to require
defendant to either visit the children or pay more child
support to compensate for the alleged loss of benefits
plaintiff suffered from defendant's lack of visitation.
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Defendant filed an answer and counter-petition to
modify the divorce decree. Defendant claimed that
his lack of visitation was because of his tight budget
and the expenses of travelling long distance to see the
children. He petitioned the court to reduce his child
support payments on the basis of plaintiff's alleged
substantial increase in income and his increased
obligations, namely eight instead of six children to
support.


Trial on the cross petitions for modification of the
divorce decree was held on December 29, 1987. The
trial court entered an order that encouraged visitation
by defendant and established a specific visitation
schedule. The court determined, however, that it could
not force defendant to visit his children and thus
declined to order defendant to either visit the children
or pay extra child support.


The court also found that the increase in plaintiff's
earnings from $3,000 to $17,000 per year, coupled
with defendant's obligation to now support eight
children rather than six, constituted a substantial
change in circumstances. The court acknowledged that
defendant's earnings had also increased, *729  but
determined that the “emergency situation” of plaintiff
being unable to work and earn adequate income
because of her young children had terminated. The
court reduced child support payments to $100 per child
per month.


Plaintiff claims the trial court erred in (1) reducing
defendant's child support payments, and (2) refusing to
order defendant to either visit the children in plaintiff's
custody or pay extra child support.


Pursuant to Utah Code Ann. § 30–3–5 (1989), the
trial court has continuing jurisdiction to modify child
support obligations. The party seeking modification
has the burden to show a substantial change in the
circumstances of at least one of the parties such as to
warrant a modification. Jeppson v. Jeppson, 684 P.2d
69, 70 (Utah 1984); Christensen v. Christensen, 628
P.2d 1297, 1299 (Utah 1981). We will not overturn
the trial court's modification of a child support award
absent a clear abuse of discretion or manifest injustice.
Maughan v. Maughan, 770 P.2d 156, 161 (Utah
Ct.App.1989).


SUBSTANTIAL CHANGE
IN CIRCUMSTANCES


Plaintiff argues first that the trial court abused its
discretion by (1) failing to define the substantial
change in circumstances, and (2) considering
defendant's obligation to support two children born
or adopted subsequent to the divorce in finding a


substantial change in circumstances. 1


[1]  We disagree with plaintiff on both points.
First, the trial court entered findings of fact and
conclusions of law that clearly define what it regarded
as the substantial change in circumstances: plaintiff's
increased income and the additional two children
defendant is now obligated to support. Second, it was
proper for the trial court to consider the two additional
children that defendant is now obligated to support
as one factor in determining whether a substantial
change in circumstances has occurred. Openshaw v.
Openshaw, 639 P.2d 177, 179 (Utah 1981).


[2]  We agree with plaintiff, however, that the court's
ultimate conclusion that there was a substantial change
in circumstances is erroneous. “Parties to a divorce
decree will undoubtedly experience economic and
other changes following a divorce, but a modification
in the decree is justified only when a party shows a
substantial change in circumstances.” Lord v. Shaw,
682 P.2d 853, 856 (Utah 1984), rev'd on other grounds,
Bailey v. Sound Lab Inc., 694 P.2d 1043, 1044
n. 1 (Utah 1984). In this case, while both parties
have experienced economic change since the divorce
decree, we find that defendant failed to meet his burden
in showing a substantial change in circumstances.


[3]  The court's conclusion that plaintiff's increase of
annual earnings from $3,000 in 1983 to $17,000 in
1987 constitutes a substantial change in circumstances
is erroneous. It ignores defendant's testimony that, at
the time of the divorce decree, the court anticipated
plaintiff would increase her earnings from $10,000 to
$12,000 shortly after the divorce, by finding outside
employment. A change in circumstances reasonably
contemplated at the time of divorce is not legally
cognizable as a substantial change in circumstances
in modification proceedings. Fullmer v. Fullmer, 761
P.2d 942, 947 (Utah Ct.App.1988). Based on the
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court's reasonable anticipation of plaintiff's earnings,
her income increased by only $5,000 to $7,000, and not
$14,000 during the five years following the divorce.


[4]  The court's conclusion that “the emergency
situation” of plaintiff's inability to work and earn
adequate income because of her small children
had terminated is also misplaced. Again, the level
of child support payments was established in
anticipation of plaintiff finding economically more
gainful employment. There is no evidence that the trial
court's original child support order was set at a level
recognizing a continuing *730  emergency situation.
Nor is there evidence that plaintiff's financial burden
of providing for three young children is alleviated
because the children are now older. Indeed, the
opposite is more likely. Therefore, the relatively small
increase in plaintiff's income is insufficient to support
a finding of a substantial change in circumstances.


[5]  Further, defendant's additional financial
obligations do not, alone, constitute a substantial
change in circumstances. The Utah Supreme Court has
stated:


[W]hile it is possible that
the fact that defendant has
two children by his second
marriage could show a change
in circumstances substantial
enough to warrant modification
of child support payments,
there is no evidence in the
record to warrant so finding.
It cannot be presumed that
defendant's support obligation
toward his six children by his
prior marriage is changed by the
fact he now has two additional
children.


Christensen, 628 P.2d at 1300.


Defendant vigorously contends that in this case,
contrary to Christensen, there is a substantial change
in circumstances. Defendant testified that he had a
negative cash flow and had contemplated bankruptcy.
However, we find that there is inadequate evidence that
the circumstances have substantially changed from
the time of the divorce decree. Admittedly, defendant


has two additional dependents, 2  but he earns $10,000
more in gross income since the divorce.


In sum, because defendant failed to meet his burden
to show a substantial change in circumstances, we
find that the trial court abused its discretion in
granting defendant's petition to reduce the child
support payments. We, therefore, reverse the court's
order reducing child support.


VISITATION


[6]  [7]  [8]  [9]  We find that the trial court did
not abuse its discretion by refusing to order that
defendant either comply with its visitation schedule or
pay additional child support. The paramount concern
in child visitation matters is the child's welfare or
best interest. Rohr v. Rohr, 709 P.2d 382, 383–
84 (Utah 1985) (per curiam). Fostering a child's
relationship with the noncustodial parent has an
important bearing on the child's best interest. Long
v. Long, 127 Wis.2d 521, 381 N.W.2d 350, 356
(1986). A court may encourage a noncustodial parent
to visit his or her child, but compelling a parent
to visit by threatening to increase child support
payments certainly fails to promote an environment
for a positive parent-child relationship. We are not
persuaded by plaintiff's argument that she must hire
babysitters, stay with the children, or lose some free
time if the children do not spend time with defendant.
Orders regarding visitation should give paramount
weight to the children's welfare, “over the desires of
either parent.” Kallas v. Kallas, 614 P.2d 641, 645
(Utah 1980). We are also not persuaded by plaintiff's
argument that the additional money would enable her
to do things with the children that defendant would
otherwise do during visitation. Again, the purpose
of visitation is to foster a relationship between the
noncustodial parent and the child, not to simply
provide activity for the child. Furthermore, visitation
orders do not customarily encompass a description of
activities which must take place during visitation or
required expenditures. We, therefore, affirm the trial
court's denial of plaintiff's petition.


In sum, we reverse the trial court's decrease in child
support and restore it to the original level. In all other
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respects, we affirm the trial court's order. Each party to
bear his or her own attorney fees and costs.


GARFF and ORME, JJ., concur.


All Citations


789 P.2d 726


Footnotes
1 Plaintiff also contends that the trial court erred in using the uniform child support schedule, not then in effect,


in setting child support. We do not reach that issue because of our determination that the court erred in
finding a substantial change in circumstances.


2 Of course, defendant was aware of his existing responsibilities and support obligations when he made the
decision to have two more children—one by adoption and one by birth.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Former husband sought to modify alimony. The
District Court, Salt Lake Department, Stephen L.
Henriod, J., denied relief, and husband appealed.
The Court of Appeals, Davis, J., held that husband's
retirement and wife's receipt of social security benefits
were substantial material changes in circumstances not
foreseen by original divorce decree.


Reversed and remanded.
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Suzanne Marelius, Littlefield & Peterson, Salt Lake
City, for Appellee.


Before GREENWOOD, Presiding Judge, JACKSON,
Associate Presiding Judge, and DAVIS, Judge.


OPINION


DAVIS, Judge:


¶ 1 Respondent Ronald E. Bolliger appeals the trial
court's denial of his petition to modify the alimony
awarded in the parties' divorce decree. We reverse.


I. FACTS


¶ 2 The parties here had been married for
approximately thirty-four years when they divorced in
March 1987. A stipulation and settlement agreement


was entered into and incorporated into the divorce
decree. Regarding alimony, the decree provided:


*905  The Defendant shall pay
to the Plaintiff for each of the
months of January, February
and March, 1987, the amount
of $785.00 and the amount of
$685.00 as of April, 1987, and
thereafter, as monthly alimony
and one-half of the military
pension retirement benefits
authorized under PL97-252, 10
USCS 1408 et seq. (Former
Spouse's Protection Act). The
Defendant is ordered to pay
to Plaintiff one-half of any
increase he receives in his
retirement benefits and to pass
along such increases at the time
his benefits are increased....
The support payments outlined
herein shall be payable to
Plaintiff so long as she lives
with the exception that they
will cease upon Plaintiff's
remarriage, cohabitation, or
death.


¶ 3 Respondent filed a Petition to Modify Alimony
in October 1997, seeking to reduce the permanent


alimony award. 1  Respondent argued that a substantial
change of circumstances had occurred by his
unexpected early retirement, which was not anticipated
in the divorce decree, and petitioner's receipt of social
security, also not anticipated by the divorce decree
and not considered in the amount of alimony awarded
petitioner. Petitioner maintained that both the social
security benefits and respondent's retirement were
anticipated by the divorce decree and, therefore, did
not amount to a substantial change of circumstances.


¶ 4 Before the hearing on respondent's petition,
the parties entered into a Stipulation of Undisputed
Facts. Regarding respondent's income, the parties
stipulated that at the time of the divorce, he was
earning $5700 per month. When the petition to
modify was filed, respondent was earning $2937 per
month: $1071 in social security benefits; half of



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0155331001&originatingDoc=Ieb0a9414f55311d9bf60c1d57ebc853e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0155331001&originatingDoc=Ieb0a9414f55311d9bf60c1d57ebc853e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0104833901&originatingDoc=Ieb0a9414f55311d9bf60c1d57ebc853e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0279238701&originatingDoc=Ieb0a9414f55311d9bf60c1d57ebc853e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0141165401&originatingDoc=Ieb0a9414f55311d9bf60c1d57ebc853e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0209971201&originatingDoc=Ieb0a9414f55311d9bf60c1d57ebc853e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0220712001&originatingDoc=Ieb0a9414f55311d9bf60c1d57ebc853e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0104833901&originatingDoc=Ieb0a9414f55311d9bf60c1d57ebc853e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0104833901&originatingDoc=Ieb0a9414f55311d9bf60c1d57ebc853e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I699873346F-69410A8E699-E49F02D6FE6)&originatingDoc=Ieb0a9414f55311d9bf60c1d57ebc853e&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=10USCAS1408&originatingDoc=Ieb0a9414f55311d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=10USCAS1408&originatingDoc=Ieb0a9414f55311d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Bolliger v. Bolliger, 997 P.2d 903 (2000)


24 Employee Benefits Cas. 1113, 389 Utah Adv. Rep. 11, 2000 UT App 47


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2


his Air Force Retirement in the amount of $1184;
and pension payments of $682 from his employer.
Thus, his monthly income had decreased by $2763,
or approximately forty-eight percent. The parties also
stipulated that respondent “had to accept retirement
through a reduction in force from [his employer].”


¶ 5 At the time of the divorce, petitioner earned
a gross monthly income of about $340. She also
received the $685 in alimony and half of respondent's
Air Force Retirement in the amount of $1184. Thus,
petitioner had a monthly income of approximately
$2209. Petitioner's stipulated monthly income at the
time of the petition to modify was $2390, derived
from social security benefits in the amount of $521,
half of respondent's Air Force Retirement in the
amount of $1184, and alimony in the amount of $685.
Petitioner became unemployed in June 1991 due to
health problems.


¶ 6 At the hearing on respondent's petition, the trial
court rejected respondent's arguments and denied his
petition to modify. The trial court made the following
determination regarding a substantial material change
of circumstances:


The Court first considered
whether there had been any
substantial change since entry
of the Decree, unforeseen by
the parties to support any
modification to the Decree. The
Court finds that there has been
no substantial, material change
in circumstances sufficient
to modify the Decree.
The alleged changes of
Respondent's retirement and the
parties' receipt of social security
benefits are foreseeable events.
Further the parties agreed to
a permanent alimony award.
The Court is also not persuaded
that the current difference in
the parties' incomes which has
been stipulated as $138 is a
sufficient difference to warrant
any change to the Court orders
herein. It is evident that ever
since the divorce there has


been a much greater difference
between the incomes of the
parties than the present gap of
$138, and that in prior years the
difference always favored the
Respondent.


¶ 7 Thus, respondent was “ordered to continue all
support orders stated in the Decree of Divorce issued
March 3, 1987 in full force and effect consisting of
the following: payment of alimony to Petitioner in the
amount of $685 per month; one-half [of] his military
retirement pension along with any increases *906  or


adjustments made by the military.” 2  Petitioner was
also awarded her costs and attorney fees.


¶ 8 Respondent appeals.


II. ISSUE AND STANDARD OF REVIEW


¶ 9 There is essentially one issue for our review:
Did the trial court abuse its discretion by denying
respondent's Petition to Modify Alimony on the basis
that petitioner's receipt of social security benefits and
respondent's retirement were foreseeable events when
the divorce decree was entered, and therefore not a
substantial material change of circumstances justifying
a modification of the earlier alimony award?


[1]  ¶ 10 “ ‘ “The determination of the trial court that
there [has or has not] been a substantial change of
circumstances ... is presumed valid,” ’ and we review
the ruling under an abuse of discretion standard.”
Moon v. Moon, 1999 Utah Ct. App. 012, ¶ 28, 973 P.2d
431 (alteration in original) (citations omitted), cert.
denied, 982 P.2d 89 (Utah 1999).


III. ANALYSIS


A. Change in Circumstances


[2]  [3]  ¶ 11 Respondent argues that the trial court
abused its discretion by denying his petition to modify
the original alimony award because both petitioner's
receipt of social security benefits and his forced
early retirement amount to a substantial material
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change in circumstances. “The court has continuing
jurisdiction to make substantive changes and new
orders regarding alimony based on a substantial
material change in circumstances not foreseeable at the
time of the divorce.” Utah Code Ann. § 30-3-5(7)(g)


(i) (Supp.1999). 3  To succeed on a petition to modify
a divorce decree, the moving party must first show
that a substantial material change of circumstances
has occurred “ ‘since the entry of the decree and not
contemplated in the decree itself.’ ” Durfee v. Durfee,
796 P.2d 713, 716 (Utah Ct.App.1990) (emphasis
added) (quoting Stettler v. Stettler, 713 P.2d 699, 701
(Utah 1985)); accord Williamson v. Williamson, 1999
UT App 219, ¶ 8, 983 P.2d 1103.


¶ 12 “[W]here a future change in circumstances is
contemplated by the trial court in the divorce decree,
the fulfillment of that future change will not constitute
a material change of circumstances sufficient to
modify the award.” Johnson v. Johnson, 855 P.2d 250,
253 (Utah Ct.App.1993).


[4]  ¶ 13 This court has articulated what is meant by
“contemplated by the divorce decree”:


The fact that the parties
may have anticipated [a
substantial material change in
circumstances] in their own
minds or in their discussions
does not mean that the
decree itself contemplates the
change. In order for a material
change in circumstances to
be contemplated in a divorce
decree there must be evidence,
preferably in the form of a
provision within the decree
itself, that the trial court
anticipated the specific change.


Durfee, 796 P.2d at 716. Accordingly, if both the
divorce decree and the record are bereft of any
reference to the changed circumstance at issue in
the petition to modify, then the subsequent changed
circumstance was not contemplated in the original
divorce decree. See id.


¶ 14 The issue of whether the receipt of social security
benefits or a spouse's later retirement is a substantial


change in circumstances has been discussed in several
Utah cases. In Haslam v. Haslam, 657 P.2d 757 (Utah
1982), the parties divorced after twenty-one years of
marriage. See id. at 757. At the time of the divorce, the
defendant was earning between $1000 and $1200 per
month, *907  and the plaintiff was unemployed. See
id. The divorce decree required the defendant to pay
$200 per month in alimony. See id.


¶ 15 Fourteen years after the divorce was granted, the
defendant retired and began receiving social security
and pension benefits. See id. at 757-58. He had a
monthly income of $1708.89, which included his
social security and pension benefits, income from
stock dividends, and social security benefits for his
present wife along with child support for her child from
another marriage. See id. at 758. After the divorce,
the plaintiff procured gainful employment and was
earning a monthly salary of $1100 plus interest from a
savings account. See id.


¶ 16 Based upon the defendant's retirement and the
plaintiff's newly realized income, the defendant filed
a petition to terminate the alimony. See id. The trial
court denied the petition because “the defendant had
failed to demonstrate a ‘change of circumstances'
sufficient to warrant termination.” Id. at 757. The
defendant appealed, arguing that modification was
appropriate because “his income is approximately
the same as it was in 1966, and the plaintiff's
income has increased dramatically.” Id. at 758. The
supreme court agreed, holding that “[o]n the instant
facts it is clear that there has been a substantial
change in circumstances.” Id. “[T]he combination
of the supporting spouse's retirement, together with
the dependent spouse's employment, earning of a
substantial income, and accumulation of substantial
savings subsequent to the original divorce decree,
constitutes a substantial change of circumstances.” Id.
The defendant's petition for modification was therefore
reinstated and the case remanded “so that the trial court
may consider whether the alimony award should be
modified as equity requires under the circumstances.”
Id.


¶ 17 In Munns v. Munns, 790 P.2d 116 (Utah
Ct.App.1990), the parties were married for thirty-eight
years when they divorced. See id. at 117. The plaintiff
was awarded alimony, but only until she turned sixty-
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two (she was fifty-eight at the time the divorce decree
was entered) and became eligible for social security.
See id. at 117-18, 121.


¶ 18 Among other issues not relevant here, the plaintiff
appealed the duration of the alimony award. This
court reversed, holding that “the trial court abused
its discretion in terminating her alimony at age sixty-
two.” Id. at 122. The defendant was therefore ordered
to pay alimony to the plaintiff “indefinitely.” Id.
Notwithstanding this ruling, we provided, “If the
parties' circumstances change as a result of one or
the other's receipt of social security and/or retirement
benefits, the court, with its continuing jurisdiction,
may modify the alimony award at such time as the
entitlement and actual amounts of the benefits become
definite.” Id. Thus, even though this court ordered
permanent alimony, we approved the concept that
a receipt of social security or retirement benefits
could amount to a substantial change of circumstances
warranting a modification “upon appropriate petition.”
Id.


¶ 19 Lastly, in Johnson v. Johnson, 855 P.2d 250 (Utah
Ct.App.1993), the defendant appealed the alimony
award because it did “not contemplate [the plaintiff's]
future eligibility to receive substantial retirement
benefits.” Id. at 253. This court noted that the trial court
did not make findings regarding the plaintiff's receipt
of future income from the pension plan and how that
would affect her need for alimony. See id. We then
said:


We do not believe it makes for good law or sound
policy to have parties arguing years after the fact
over what a trial court may or may not have
considered when making an alimony award. Utah
appellate courts have consistently required that trial
courts make adequate findings on all material issues
of alimony to reveal the reasoning followed in
making the award. Consequently, if a trial court
knows that a party will be receiving additional future
income it should make findings as to whether such
additional income will affect the alimony award.
The court should therefore have considered how
[the plaintiff's] future receipt of retirement benefits
would alter her future financial conditions and her
ability to provide for her own needs. It then should
have determined whether her future income would
affect the alimony award.


*908  If the future income from the pension plan
is too speculative at the time of trial to anticipate
the effect it will have on a receiving spouse's
financial condition and needs, the court may, in its
discretion, delay the determination of how the future
income will affect the alimony award. However,
the trial court must make findings indicating that
the future income has not been considered in
making the present award. Such findings will then
allow the paying spouse to bring a modification
proceeding at the appropriate time while satisfying
the legal principle[ of whether a substantial change
in circumstances has occurred].


Id. at 253-54 (citations omitted). We then held “that the
trial court abused its discretion by failing to expressly
indicate whether the future retirement benefits were
considered in making the alimony award.” Id. at 254.


[5]  ¶ 20 The trial court here held that there was not a
substantial material change of circumstances because
“[t]he alleged changes of Respondent's retirement and
the parties' receipt of social security benefits are
foreseeable events.” The trial court made this ruling
in the absence of any evidence, either in the form of
an express provision in the divorce decree or other
evidence adduced at the hearing on the petition to
modify, that these events were foreseen at the time
of the divorce. While it is axiomatic that parties
to a divorce decree will experience some type of
economic change after the original divorce decree
is entered, the change, if substantial, will support a
modification to the decree only if it was not foreseen
at the time of the divorce decree. See Durfee, 796
P.2d at 716 (holding significant increase in party's
income, although reasonably anticipated by parties
themselves, was not contemplated by divorce decree
and thus provided basis for modification); Dana v.
Dana, 789 P.2d 726, 729 (Utah Ct.App.1990) (holding
substantial increase in income was not substantial
change in circumstances because it was contemplated
by divorce decree). Haslam, Munns, and Johnson
demonstrate that a party's retirement or receipt of
social security, unless expressly foreseen at the time
of the divorce, may amount to a substantial material
change of circumstances entitling the petitioner to
a determination of whether the alimony should be
modified. Accordingly, we hold that respondent's
forced retirement and resulting income reduction and
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petitioner's receipt of social security benefits were
substantial material changes of circumstances not
foreseen at the time of the divorce. Thus, the trial
court abused its discretion when it denied respondent's
Petition to Modify Alimony on that basis.


[6]  ¶ 21 The trial court also based its decision on
the fact that the parties had agreed to permanent
alimony in the original divorce decree, apparently
determining that neither the parties nor the court could
modify the permanent alimony award. However, even
if permanent alimony is awarded, a later substantial
material change of circumstances not foreseen at the
time of the divorce can provide grounds for modifying
the permanent alimony “upon appropriate petition.”
Munns, 790 P.2d at 122; see also Utah Code Ann. §
30-3-5(7)(g)(i) (Supp.1999). Thus, to the extent the
trial court denied respondent's petition on this basis, it
was also an abuse of discretion.


[7]  [8]  ¶ 22 Lastly, the trial court denied
respondent's petition on the ground that “the current
difference in the parties' incomes which has been
stipulated as $138 is [not] a sufficient difference to
warrant any change to the Court orders herein.” Once
a party has established that a substantial material
change in circumstances not foreseen at the time
of the divorce has occurred, the trial court must
then consider what a reasonable alimony award
is in light of that change. See Throckmorton v.
Throckmorton, 767 P.2d 121, 124 (Utah Ct.App.1988).
While attempting to equalize the parties' income
may be a factor in that determination, it is not
relevant to the determination of whether a substantial
material change of circumstances has occurred. A
substantial material change of circumstances may or
may not have occurred regardless of the effect of
the change on the parties' income. Accordingly, the
trial court abused its discretion when it ruled that the
insignificant difference between the parties' income
justified denying respondent's petition *909  on the
basis of foreseen changed circumstances.


¶ 23 Once a finding is made that a substantial material
change of circumstances has occurred that was not
foreseeable at the time of the divorce, the trial court
must then consider


“at least the following factors in determining
alimony: (i) the financial condition and needs of the


recipient spouse; (ii) the recipient's earning capacity
or ability to produce income; (iii) the ability of
the payor spouse to provide support; and (iv) the
length of the marriage.” These factors apply not
only to an initial award of alimony, but also to a
redetermination of alimony during a modification
proceeding. The trial court must then make findings
of fact based on these factors.


Williamson v. Williamson, 1999 UT App 219, ¶ 8, 983
P.2d 1103 (quoting Utah Code Ann. § 30-3-5(7)(a)
(1998)) (other citations omitted).


¶ 24 Because we hold that a substantial material change
of circumstances not foreseen at the time of the divorce
has occurred, we remand to the trial court to hear
evidence on the above factors and determine whether
a modification of petitioner's alimony is appropriate.


B. Attorney Fees


¶ 25 Respondent requests that this court reverse the
trial court's award of attorney fees to petitioner, and
award him his attorney fees incurred on appeal and
below. Petitioner asks that we affirm her award of
attorney fees below and award her attorney fees
incurred on appeal.


[9]  [10]  ¶ 26 A trial court may award attorney fees
in a modification proceeding. See Utah Code Ann. §
30-3-3(1) (1998); accord Williamson, 1999 UT App
219 at ¶ 13, 983 P.2d 1103. “Both the decision to award
attorney fees and the amount of such fees are within
the trial court's sound discretion.” Wilde v. Wilde,
969 P.2d 438, 444 (Utah Ct.App.1998). “In order to
award attorney fees, the trial court must find (1) the
requesting party is in need of financial assistance; (2)
the requested fees are reasonable; and (3) the other
spouse has the ability to pay.” Muir v. Muir, 841 P.2d
736, 741 (Utah Ct.App.1992).


¶ 27 The trial court awarded petitioner her attorney
fees below and entered the appropriate findings.
Because respondent does not challenge those findings
on appeal, we do not disturb the trial court's award to
petitioner.
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¶ 28 Respondent was the prevailing party on appeal.
We therefore exercise our discretion and award him
attorney fees subject to the factors set out above. See
id.; see also Wilde, 969 P.2d at 444. We remand
the issue to the trial court so respondent may have a
hearing on his financial need, petitioner's ability to pay,
and the reasonableness of his fees. We deny petitioner's
request for her attorney fees incurred on appeal.


IV. CONCLUSION


¶ 29 In the absence of any evidence thereof in either
the decree or the record, respondent's retirement and
petitioner's receipt of social security benefits were
substantial material changes in circumstances not
foreseen by the original divorce decree. Because the
trial court found the contrary, we hold that it abused its
discretion by denying respondent's Petition to Modify
Alimony.


¶ 30 The trial court's order denying respondent's
petition is therefore reversed and the case remanded so
the lower court can consider the factors set out in Utah
Code Ann. § 30-3-5(7) (Supp.1999), and determine
whether the changes in the parties' circumstances
warrant a modification of the original alimony award.


¶ 31 We affirm the trial court's award of attorney fees to
petitioner. Consistent with this opinion, on remand the
trial court should determine respondent's entitlement
to his reasonable attorney fees incurred on appeal.


¶ 32 WE CONCUR: PAMELA T. GREENWOOD,
Presiding Judge, and NORMAN H. JACKSON,
Associate Presiding Judge.


All Citations


997 P.2d 903, 24 Employee Benefits Cas. 1113, 389
Utah Adv. Rep. 11, 2000 UT App 47


Footnotes
1 Respondent initially argued that the sum of $685 should be reduced by the amount of Social Security


received by petitioner. He later argued that the $685 should be eliminated in its entirety.


2 Other orders were entered by the trial court that are immaterial to this appeal.


3 The parties agree that this provision, added in 1995, does not alter the efficacy of our jurisprudence
requiring evidence that the change was foreseen at the time of the divorce to preclude a finding of changed
circumstances. We agree and observe that said jurisprudence is sound and grounded in principles of res
judicata. See Krambule v. Krambule, 1999 UT App 357, ¶ 13, 994 P.2d 210; Hudema v. Carpenter, 1999
UT App 290, ¶ 22, 989 P.2d 491.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Ex-husband appealed order of the First
District, Logan Department, Gordon J. Low, J.,
modifying his alimony obligation and awarding ex-
wife portion of attorney fees and costs.


Holdings: The Court of Appeals, Greenwood, P.J.,
held that:


[1] entitlement to social security benefits constituted
substantial material change in parties' circumstances
justifying modification of original alimony award;


[2] trial court was not required to make finding of
extenuating circumstances to justify modification of
original alimony award;


[3] findings on relevant statutory factors in setting new
alimony amount were adequate; and


[4] awarding ex-wife portion of her attorney fees was
not abuse of discretion.


Affirmed.
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Before Judges GREENWOOD, McHUGH, and
ORME.


OPINION


GREENWOOD, Presiding Judge:


¶ 1 Darrel Edward Young (Husband) appeals the
trial court's modification of his alimony obligation
to Willa Mae Young (Wife), arguing that there was
not a material change in circumstances to justify the
modification. Husband also challenges the adequacy
of the trial court's related factual findings as well as its
decision to award Wife a portion of her attorney fees
and costs incurred pursuing the alimony modification.
For the reasons discussed below, we affirm.


BACKGROUND


¶ 2 After nearly twenty-four years of marriage,
Husband and Wife divorced in 2003. The parties
agreed that Husband would pay $50 per month to Wife
as alimony. This stipulated alimony was based on the
parties' income at the time of their divorce: Husband's
income was $1470 per month; Wife's income was
$1009 per month. Shortly thereafter, in or about
November 2004, Husband became eligible for $1132
per month in social security benefits. In light of this
eligibility, Wife filed a petition to modify the original
alimony award. Despite Husband's social security
benefits entitlement, at the time of the modification
proceeding he was not receiving those benefits because
he was incarcerated under the custody of the State of


Utah. 1  See 20 C.F.R. § 404.468 (1984) (“No monthly
[social security] benefits will be paid to any individual
for any month any part of which the individual is
confined in jail, prison, or other penal institution or
correctional facility for conviction of a felony.”).


¶ 3 At the modification proceedings, the court found
that (1) Husband's receipt of social security benefits
was not expressly foreseen in the original divorce
decree; (2) Husband's incarceration was a result of
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his voluntary actions; 2  and (3) if not for Husband's
*303  incarceration, it is “substantially ... clear”


that he would be receiving $1132 per month in
social security benefits. Based on these findings, the
court held that Husband's “right to social security
benefits and [his] purposeful relinquishment of those
benefits is tantamount to ‘receipt’ ” such that $1132
per month may properly be imputed to Husband
as income. This additional income, according to
the trial court, constituted “a substantial material
change in circumstances not foreseeable at the time
of the divorce.” Accordingly, the trial court granted
Wife's petition and increased the alimony award from
$50 to $739 per month. In addition, the trial court
awarded Wife a portion of her attorney fees incurred
in prosecuting the alimony modification. Husband
appeals.


ISSUES AND STANDARDS OF REVIEW


[1]  ¶ 4 Husband first argues that the trial court
was incorrect in holding that his entitlement to
social security benefits constituted a substantial
material change in the parties' circumstances justifying
modification of the original alimony award. “ ‘The
determination of the trial court that there [has or has
not] been a substantial change of circumstances ...
is presumed valid,’ and we review the ruling under
an abuse of discretion standard.” Bolliger v. Bolliger,
2000 UT App 47, ¶ 10, 997 P.2d 903 (alterations in
original) (quoting Moon v. Moon, 1999 UT App 12, ¶
28, 973 P.2d 431).


¶ 5 Husband contends that the findings of fact are not
supported by sufficient evidence. Generally, “[w]e will
not disturb a trial court's factual findings unless they
are clearly erroneous.” Wilde v. Wilde, 2001 UT App
318, ¶ 31, 35 P.3d 341. A challenge to the evidentiary
basis for findings of fact requires a party to properly
marshal the evidence. See Moon, 1999 UT App 12,
¶ 24, 973 P.2d 431. Husband also challenges the
adequacy of the trial court's factual findings supporting
its determination of the modified alimony amount. A
challenge to the legal adequacy of factual findings in
a divorce modification proceeding presents a question
of law and is reviewed for correctness. See Wall v.
Wall, 2007 UT App 61, ¶ 7, 157 P.3d 341, cert. denied,


168 P.3d 819, 2007 Utah LEXIS 120 (Utah 2007); Van
Dyke v. Van Dyke, 2004 UT App 37, ¶ 9, 86 P.3d 767.


¶ 6 Finally, Husband urges us to reverse the trial court's
award of attorney fees and costs to Wife. A trial court's
decision to award attorney fees and costs in a divorce
proceeding, including a modification proceeding, is
presumed to be correct and will be reversed only upon
a showing of “ ‘manifest injustice or inequity that
indicates a clear abuse of ... discretion.’ ” Wilde, 2001
UT App 318, ¶ 38, 35 P.3d 341 (quoting Crockett v.
Crockett, 836 P.2d 818, 819–20 (Utah Ct.App.1992)).


ANALYSIS


I. Modification of Wife's Alimony Award


¶ 7 Husband argues that the trial court erred in
finding that a substantial material change had occurred
sufficient to justify modification of Wife's original
alimony award. Husband further argues that, even if
the trial court was correct in finding a substantial
material change had occurred, it erred in failing to
address the statutorily relevant alimony factors in
setting the modified alimony amount. We will address,
in turn, the trial court's finding of a substantial material
change and the adequacy of the court's findings in
setting the modified alimony amount.


A. Finding of a Substantial Material Change
[2]  ¶ 8 In support of his argument that the trial


court abused its discretion by determining that a
substantial material change had occurred, Husband
specifically argues that the trial court erred by
imputing current income consisting of social security
benefits and by failing to make a finding of


“extenuating circumstances.” 3  Wife, on the other
*304  hand, argues that the trial court was correct


in determining that Husband's entitlement to and
purposeful relinquishment of his social security
benefits constituted “receipt” of the same and that the
court did not need to make a finding of “extenuating
circumstances.”


[3]  [4]  [5]  ¶ 9 Trial courts in Utah have
“continuing jurisdiction to make substantive changes
and new orders regarding alimony based on a
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substantial material change in circumstances not
foreseeable at the time of the divorce.” Utah Code


Ann. § 30–3–5(8)(g)(i) (Supp.2008); 4  see Bolliger v.
Bolliger, 2000 UT App 47, ¶ 11, 997 P.2d 903. A
party's receipt of social security benefits can constitute
a substantial material change in circumstances for
alimony modification purposes, so long as not
expressly foreseen in the original decree of divorce.
See Bolliger, 2000 UT App 47, ¶ 20, 997 P.2d
903 (citing several Utah cases). Courts may modify
alimony based on such benefits when “the entitlement
and actual amounts of the benefits become definite.”
Id. ¶ 18 (quoting Munns v. Munns, 790 P.2d 116, 122
(Utah Ct.App.1990)).


¶ 10 In Bolliger v. Bolliger, 2000 UT App 47, 997
P.2d 903, this court addressed whether a trial court
had abused its discretion by denying a petition to
modify alimony where the parties had agreed to an
alimony amount in the original divorce decree but,
subsequently, the obligor spouse had been forced
into retirement through a reduction in force and
the obligee spouse became entitled to and received
social security benefits. See id. ¶¶ 2–11. After
discussing several relevant Utah cases, see id. ¶¶ 14–
19, the Bolliger court recognized that Utah case law
“demonstrate[s] that a party's retirement or receipt
of social security, unless expressly foreseen at the
time of the divorce, may amount to a substantial
material change of circumstances.” Id. ¶ 20. This
court accordingly reversed the trial court, holding
that the social security benefits and the forced
retirement constituted substantial material changes in
circumstances sufficient to justify consideration of
whether alimony should be modified. See id. ¶ 24.


¶ 11 The trial court in the instant case found that
Husband became eligible for social security benefits
shortly before Wife filed her modification petition,
and that it is “substantially ... clear” that “[Husband]
will begin to receive social security benefits in the
amount of $1132 per month” once released from
State custody. The trial court continued, finding
that Husband's “incarceration is the sole cause of
the denial of his Social Security benefits” and that
Husband's continued incarceration is the result of his
voluntary actions or failures to act. Based on these
findings and citing Bolliger, the trial court determined
that Husband's “right to social security benefits and


[his] purposeful relinquishment of those benefits is
tantamount to ‘receipt’ ” such that $1132 per month
could properly be imputed to Husband as income for
alimony modification purposes.


¶ 12 On appeal, Husband first argues that the trial
court incorrectly determined that he was in “receipt”
of his social security benefits. In doing so, Husband
more specifically challenges the trial court's findings
that his entitlement to, and the actual amount of, his
social security benefits was readily ascertainable even
while he was incarcerated. To properly challenge these
factual findings, Husband is required to marshal all of
the evidence in support thereof, and then show that
the court's decision is against the clear weight of that
evidence. See, e.g., Moon v. Moon, 1999 UT App 12,
¶ 24, 973 P.2d 431 (citing West Valley City v. Majestic
Inv. Co., 818 P.2d 1311, 1315 (Utah Ct.App.1991)).
Husband fails to adequately marshal the evidence;
rather, he simply re-argues, as he did before the trial
court, that he “is not in receipt of social security
benefits and [that] the actual amount of said benefits
ha[s] not become definite.” When an appellant fails to
meet the heavy burden of marshaling the evidence, we
may presume the correctness of  *305  the trial court's
findings and summarily affirm them. See, e.g., id. We


do so here. 5


¶ 13 Moreover, in Proctor v. Proctor, 773 P.2d
1389 (Utah Ct.App.1989), this court held that it
was permissible to impute income to an obligor
spouse for child support purposes where the obligor
is able-bodied but is denied income “as a result of
punishment for an intentional criminal act.” Id. at
1391. This is so because, despite the incarceration,
the obligor “retains the ability to earn and the duty
to support.” Id. While other jurisdictions have held to
the contrary, see, e.g., People ex rel. Meyer v. Nein,
209 Ill.App.3d 1087, 154 Ill.Dec. 436, 568 N.E.2d
436, 437 (1991) (agreeing with those jurisdictions
“which compare[ ] incarceration to an involuntary
loss of employment”), we are bound by Proctor.
We further conclude that the rationale of Proctor
is applicable to alimony as well as child support
obligations. Although retired, Husband is entitled to
income that he is not receiving solely because he is
now incarcerated for his voluntary commission of an
intentional criminal act. In fact, both Husband's initial
and continued incarceration resulted from Husband's
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voluntary actions; respectively, Husband's assault of
the parties' minor daughter and his failure to satisfy the
terms and conditions of his probation. Thus, in light of
these circumstances, we conclude there was no error in
the trial court's imputation of income to Husband for
the period of time he is incarcerated.


[6]  ¶ 14 Second, Husband argues that the trial
court failed to make a finding of “extenuating
circumstances” to justify the alimony modification, as
dictated by Utah Code section 30–3–5(8)(g)(ii). See
Utah Code Ann. § 30–3–5(8)(g)(ii) (Supp.2008). Wife
responds that Husband's reliance on section 30–3–
5(8)(g)(ii) is misplaced and, accordingly, that the trial
court did not need to make a finding of “extenuating
circumstances.” We agree with Wife. Section 30–
3–5(8)(g)(ii) states that a trial court must make a
finding of “extenuating circumstances” to properly
modify an alimony award “to address needs of the
recipient spouse that did not exist at the time the
[divorce] decree was entered.” Id. (emphasis added).
Although some evidence of an increase in Wife's post-
divorce needs was alluded to before the trial court,
Wife's modification petition was based on Husband's
recent entitlement to social security benefits, not an
increase in Wife's needs. As a result, the trial court did
not err by failing to make a finding of “extenuating
circumstances.”


¶ 15 We therefore hold that the trial court acted
within its discretion in determining that Husband was
entitled to social security benefits and in imputing
that income to Husband while he is incarcerated.
Furthermore, because the trial court was not required to
make a finding of “extenuating circumstances,” there
was no error in its failure to do so. Accordingly, we
conclude that the trial court did not abuse its discretion
by determining that Husband's eligibility for social
security benefits constituted a substantial material
change justifying modification of Wife's alimony.


B. Adequacy of Findings Related to Statutory
Alimony Factors
[7]  [8]  ¶ 16 Husband argues that even if


the trial court correctly concluded that his social
security benefits constituted a substantial material
change justifying alimony modification, the trial court
nevertheless erred by failing to make adequate factual
findings on the relevant statutory factors in setting the


new alimony amount. After determining that alimony
modification is appropriate, trial courts must consider
each of the relevant statutory factors in setting the
amount of modified alimony. See id. § 30–3–5(8)(a)
(listing several factors trial courts must consider in
determining alimony); Bolliger v. Bolliger, 2000 UT
App 47, ¶ 23, 997 P.2d 903. The factors relevant
to the present appeal are: “(i) the financial condition
and needs of the recipient spouse; (ii) the recipient's
earning capacity or ability to produce income; [and]
(iii) the ability of the payor spouse to provide support.”
Utah Code Ann. § 30–3–5(8)(a)(i)–(iii); cf. Andrus
v. Andrus, 2007 UT App 291, ¶ 17, 169 P.3d 754
(analyzing on appeal only those statutory factors that
were *306  relevant based on the parties' briefing).
A trial court's failure to make adequate findings
regarding the statutory factors constitutes reversible
error, unless the facts that logically support the relevant
findings are clear from the record. See Andrus, 2007
UT App 291, ¶ 17, 169 P.3d 754.


¶ 17 As to the first and second factors, the trial “court
must state that ‘the calculation of monthly expenses
[and financial needs] is reasonable’ and must explain
how it arrived at the monthly amount, or at least
from the record, allow us to make the determination
for ourselves.” Rehn v. Rehn, 1999 UT App 41, ¶ 7,
974 P.2d 306 (quoting Baker v. Baker, 866 P.2d 540,
546 (Utah Ct.App.1993)). Husband argues that the
trial court's findings are inadequate because they fail
to explain whether Wife's needs are reasonable, why
Wife's needs are significantly greater than her income,
and why she has no ability to increase her income.
Wife argues that the trial court's consideration of the
first two factors is evident from its factual findings. In
supporting its modified alimony award, the trial court
found:


14. Other than the $50.00 per month in alimony,
[Wife's] monthly income is derived solely from
annuities and Social Security [and].... Excluding
the $50.00 per month in alimony, [Wife's] present
monthly income totals $1,138.23....


15. At present, [Wife's] monthly need is $1,767.00.
[Wife's] financial needs are significantly more than
her monthly income. [Wife] has no ability to
increase her income to meet this need.
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Although the trial court did not state explicitly that
Wife's stated monthly needs or earning potential are
reasonable, it is implicit in its findings and the record
is sufficiently clear that we can determine it for
ourselves.


¶ 18 The record clearly demonstrates that Wife is
retired and subsists exclusively on annuities and
government benefits. These amounts are readily
verifiable and the court was presented with an
uncontested affidavit from Wife of those amounts.
After objecting to the court's finding that Wife's needs
were uncontested, Husband was questioned as follows:


Court: What do you have to suggest that [Wife's]
needs are not $1,767.30 per month?


Husband: I don't have anything.


Husband's failure to controvert Wife's needs
constituted a waiver of the argument he now repeats.
Consequently, we conclude that the above factual
findings, when viewed in combination with the record,
are adequate to show the reasonableness of Wife's
income, earning potential, and financial needs.


¶ 19 As to the third factor, Utah law indicates that
trial courts must do more than simply state the payor
spouse's income. See id. ¶ 10 (citing Baker, 866 P.2d
at 547). Nevertheless, a trial court's factual findings
are sufficient where they address, directly or indirectly,
the payor spouse's “ ‘needs and expenditures, such as
housing, payment of debts, and other living expenses.’
” Id. (emphases added) (quoting Baker, 866 P.2d at
547).


¶ 20 The trial court concluded that “[Husband] has
the ability to pay additional alimony [above the
original $50 per month] to [Wife].” In support of
this conclusion, the trial court specifically found that,
although then incarcerated, upon being released from
State custody, Husband would have a monthly income
of $2694. The trial court further noted that Husband
and Wife had recently sold their marital home and
that Husband received a substantial sum of money


representing his share of the sale proceeds. 6  Implicit
in these findings are the facts that Husband no longer
has a mortgage debt and, due to his incarceration, his
“housing ... and other living expenses” are provided for


him. Thus, we conclude that the trial court's findings
were adequate to support its conclusion that Husband
had the ability to pay additional alimony to Wife.


*307  II. Attorney Fees


[9]  ¶ 21 Husband also urges this court to reverse the
trial court's award of attorney fees to Wife, arguing that
the trial court incorrectly concluded that Husband's
income greatly exceeded Wife's. Given that trial courts
have broad discretion in awarding attorney fees in
alimony modification proceedings, see Wilde v. Wilde,
2001 UT App 318, ¶ 38, 35 P.3d 341, we will reverse
only if we are convinced that the award was seriously
inequitable or otherwise unjust. See id. To properly
support an award of attorney fees in a modification
proceeding, a trial court must be convinced of the
reasonableness of the requested attorney fees as well as
both the requesting party's need and the other spouse's
ability to pay the fees. See id. ¶ 39. Failure to address
any one of these factors may be fatal to the award. See
id. (citing Hoagland v. Hoagland, 852 P.2d 1025, 1028
(Utah Ct.App.1993)).


¶ 22 In supporting its award of attorney fees to Wife,
the court made the following findings:


17. [Husband's] income far exceeds [Wife's]
income, and [Husband] has the ability to pay
[Wife's] attorney[ ] fees and costs.


18. The rates charged by [Wife's] attorneys are usual
and customary for the type of legal services rendered
in these proceedings, and in this geographic locality.
Thus, the attorney[ ] fees charged to [Wife] are
reasonable under the circumstances.


19. Considering [Husband's] earning capacity, the
parties' [total] income is $3,832.00. But for his
incarceration, [Husband] would be earning seventy
percent (70%) of the parties' combined income.
The parties' combined attorney[ ] fees and costs
are $15,374.00. [Husband] should be responsible
for seventy percent (70%) of the combined fees,
or $10,761.00. [Husband's] attorney[ ] fees are
$7,218.00. As a result, [Husband] should ... pay
$3,543.00 toward[ ] [Wife's] attorney[ ] fees and
costs.
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The trial court accordingly ordered Husband to pay
$3543 to Wife for the purpose of helping to pay her
attorney fees.


¶ 23 Husband concedes the reasonableness of Wife's
requested attorney fees and acknowledges the trial
court's findings regarding the necessary factors in
awarding attorney fees. Husband argues only that the
trial court erred in finding that “[Husband's] income far
exceeds [Wife's] income.” More particularly, Husband
contends that the trial court erred when assessing each
party's financial situation, especially in light of Wife's
newly modified alimony award, which was entered in
an attempt to equalize the parties' incomes. In light of
the parties' now nearly equal incomes, Husband argues
that the trial court erred in finding that Wife needed
assistance to pay the fees and that Husband could pay
for them. In response, Wife argues that the trial court
correctly assessed the parties' finances and that the
modified alimony amount was properly not considered
by the trial court because her attorney fees are currently
due and owing, while her modified alimony may not
be paid until Husband is released from State custody.
Wife further suggests that Husband has the ability
to pay the fees while incarcerated, even considering
the modified alimony amount, because he recently
received a large sum of money from the sale of the
marital residence. Wife acknowledges that she too
received money from the same sale, however, she
notes that she has “the burden of purchasing a new
residence for herself and the parties' minor daughter,
and [that Husband is] under no such burden due to
his incarceration.” Consequently, Wife argues that the
trial court's award was within its allotted discretion.


¶ 24 The trial court stated that Wife had established
her need for the fees based on her “present monthly
income” and in light of the fact that her attorney
fees were presently due and owing. The court also
noted Husband's earning capacity and determined that
Husband had the ability to pay Wife's fees, particularly
because Husband had recently received proceeds from
the sale of the marital home. We conclude that the trial
court acted within its allotted discretion in awarding
Wife a portion of her attorney fees. See Wall v. Wall,
2007 UT App 61, ¶ 25, 157 P.3d 341.


*308  CONCLUSION


¶ 25 In sum, we find no abuse of discretion in the
trial court's finding that Husband's entitlement to social
security benefits constituted a substantial material
change so as to justify modifying Wife's alimony and
in imputing income to him. We further determine
that the trial court made adequate factual findings to
support the amount of the modified alimony award.
Finally, we conclude that the trial court did not abuse
its broad discretion by awarding Wife a portion of her
attorney fees incurred in litigating her modification
petition. Based on the foregoing, we affirm.


¶ 26 WE CONCUR: CAROLYN B. McHUGH, Judge
and GREGORY K. ORME, Judge.


All Citations


201 P.3d 301, 620 Utah Adv. Rep. 59, 2009 UT App 3


Footnotes
1 In May 2004, Husband pleaded guilty to one count of attempted sexual abuse of a child and a second count


of assault. The victim of these offenses was the parties' minor daughter. Pursuant to this plea, Husband's
sentence “was suspended and [he] was placed on probation to serve an indeterminate term in jail not to
exceed one (1) year and being released after six (6) months to enter [a sex offender treatment program].”
Husband violated the terms and conditions of his probation, however, and he was re-sentenced to a term
of zero to five years. Husband therefore remained incarcerated at the time of the modification proceedings
in mid–2007.


2 We note here that both Husband's initial incarceration and his failure to be released therefrom resulted from
Husband's voluntary acts, namely Husband's commission of the assault on the parties' minor daughter and
his failure to satisfy the terms and conditions of his probation.


3 Relatedly, Husband argues that even if the social security benefits can properly be imputed to him as income,
increased income for the payor spouse cannot constitute a substantial, material change in circumstances.
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However, Husband fails to present us with legal analysis to support this argument and we therefore decline
to address it as inadequately briefed. See Valcarce v. Fitzgerald, 961 P.2d 305, 313 (Utah 1998).


4 Although Title 30, Chapter 3 has been amended since Wife filed her modification petition, the relevant
portions of the current version are substantively identical. Compare Utah Code Ann. § 30–3–5 (Supp.2004),
with id. (Supp.2008). Thus, for convenience, we cite to the current version of the statute throughout this
opinion.


5 Husband's briefing also provides no details as to how the trial court's findings of the amount of social security
benefits is wrong. We therefore assume the trial court was correct.


6 We note that, to the extent Husband challenges the trial court's discretion to force him to pay the increased
alimony out of his half of the home equity, we find such argument unavailing. Cf. Proctor v. Proctor 773 P.2d
1389, 1391 (Utah Ct.App.1989) (holding that, where the husband was incarcerated, the trial court did not
abuse its discretion in ordering him to pay increased support out of his half of the home equity, because “[his]
inability to provide for his children from an income, instead of from his only asset, is a direct consequence
of his own misconduct”).


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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790 P.2d 57
Court of Appeals of Utah.


Ted Sherill WHITEHOUSE,
Plaintiff and Respondent,


v.
Kathleen Shields WHITEHOUSE,


Defendant and Appellant.


No. 880491–CA.
|


March 21, 1990.


In divorce proceeding, former wife appealed from
order of the Third District Court, Tooele County,
J. Dennis Frederick, J., which granted former
husband's petition to modify decree. The Court of
Appeals, Billings, J., held that: (1) original decree
unambiguously gave husband contingent interest
family home and, thus, trial court's modification
of family home equity provisions could not be
upheld on theory of reformation, and (2) trial
court's findings and uncontested evidence concerning
changed circumstances did not support modification
of home equity provisions or retirement provisions of
original divorce decree.


Reversed and remanded.


Attorneys and Law Firms


*58  Frank T. Mohlman (argued), Mohlman and
Young, Tooele, for defendant and appellant.


Ephraim H. Fankhauser (argued), Salt Lake City, for
plaintiff and respondent.


Before BILLINGS, GARFF and ORME, JJ.


OPINION


BILLINGS, Judge:


Appellant, Kathleen Shields Whitehouse (“Shields”)
appeals from the trial court's order granting
respondent, Ted Sherill Whitehouse's (“Whitehouse”)
petition to modify the parties' divorce decree.
Principally, Shields complains the court erred in


awarding Whitehouse an unconditional equity interest
in the marital home. We agree and therefore reverse.


The Whitehouses were married on August 17, 1962,
and had three children during the course of their
nineteen-year marriage. All of the children have
reached majority. The Whitehouses, each represented
by counsel, entered into a property settlement
agreement which became the basis for a divorce decree
entered on September 12, 1983.


At the time of the divorce, Whitehouse had an annual
salary of over $50,000. Shields earned a gross income
of $13,000 per year. Under the decree, Shields was
awarded custody of the children, child support and
alimony.


The decree also gave Shields the family home.
However, one half of the equity in the home
was to be paid to Whitehouse under certain
delineated conditions. Shields was also awarded part
of Whitehouse's retirement account, however the *59
decree did not set a time for a payout of her interest.


In August 1987, Whitehouse filed a petition for
modification of the divorce decree wherein he asked
that child support and alimony be eliminated, and that
Shields' interest in his retirement fund be satisfied by
off-setting it against his equity in the family home.


At the hearing on this petition, Shields asked the court
for immediate payment of her share of Whitehouse's
retirement benefits since Whitehouse had received the
funds after terminating his employment and had then
re-invested them to prevent income tax liabilities.


The trial court eliminated the payment of child support
and alimony. Shields does not appeal these rulings. In
addition, the court found the provisions in the divorce
decree describing Whitehouse's interest in the family
home were ambiguous and reformed the home equity
payout provision based upon what the court found the
parties intended at the time of the divorce.


The specific provisions in the divorce decree that the
trial judge found ambiguous read, in pertinent part:


The Defendant is awarded the
parties [sic] real property ...
subject to Plaintiff's interest in
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one half of the equity of said
residence existing as of the
date of the divorce herein in
the sum of $15,000 conditioned
upon the Defendant's selling
said residence or remarrying
within seven and one half years
of the date of the decree herein.


The finding of fact in support of the decree of divorce
reads, in pertinent part and with our emphasis:


It is fair and equitable that
Defendant be awarded the
possession, care and control of
said residence subject to the
right of the Plaintiff to receive
the sum of $15,000 as one-
half equity of the said residence
existing as of the date of the
divorce herein, the same to be
paid and awarded only upon the
condition that the residence be
sold within seven and one-half
years of the date of the decree
or the Defendant remarrying
within said time.


The conclusion of law in support of the decree of
divorce reads, in pertinent part:


Defendant should be awarded
the parties' real property subject
to the Plaintiff's right to one-
half of the equity in the sum of
$15,000.00 should the house be
sold within seven and one-half
years of the date of the decree
or the Defendant remarrying
within said period.


At the hearing on the petition for modification, both
parties testified as to their understanding of the home
equity provisions contained in the divorce decree.
Whitehouse testified that he understood the decree to
give him a vested right to a $15,000 equity interest
in the family home payable after seven-and-one-half
years, or when Shields remarried. Shields testified that
her understanding of the divorce decree was that if she


did not remarry or sell the house within seven-and-one-
half years, the house would be hers, free of any claim
of Whitehouse.


On May 23, 1988, after a hearing on Whitehouse's
petition for a modification of the divorce decree, the
trial court ordered, in pertinent part:


The language of paragraph 6
of the Decree of Divorce is
hereby modified and clarified to
provide that the equity awarded
Plaintiff shall become due and
payable at the time Defendant
remarries, sells the home or
seven and one-half (7 ½) years
from the time of the entry of the
Decree of Divorce, whichever
occurs first.


Because the court reformed the decree to give
Whitehouse a vested equity interest in the family
home, the court granted Whitehouse's request that
Shields' interest in his retirement funds be off-set
against his equity in the house. The court thus
eliminated Shields' interest in the retirement fund
and reduced Whitehouse's equity in the home by a
corresponding amount which left his equity at $6,431.


The effect of the court's rulings was to deny Shields'
request for an immediate payment of her share of
Whitehouse's retirement fund.


*60  Shields filed a motion for a new trial, claiming
the trial court's order on the home equity and retirement
payout was in error. The court also denied this motion.


REFORMATION OF DIVORCE DECREE


The threshold question of whether or not a writing
is ambiguous is a question of law for a court to
decide. Faulkner v. Farnsworth, 665 P.2d 1292,
1293 (Utah 1983); Property Assistance Corp. v.
Roberts, 768 P.2d 976, 977 (Utah Ct.App.1989).
This initial determination does not require resort to
extrinsic evidence and thus we accord the trial court's
interpretation no presumption of correctness, Zions
First Nat'l Bank v. National Am. Title Ins. Co., 749
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P.2d 651, 653 (Utah 1988), but review the trial court's
action under a correction of error standard. Seashores
Inc. v. Hancey, 738 P.2d 645, 647 (Utah Ct.App.1987).


Language in a written document is ambiguous if the
words used may be understood to support two or
more plausible meanings. Property Assistance Corp.,
768 P.2d at 977. A court is justified in determining
that a contract or order is ambiguous if its terms are
either unclear or missing. Faulkner, 665 P.2d at 1293.
However, the mere fact that the parties interpret the
language differently does not, per se, render the writing
ambiguous. Land v. Land, 605 P.2d 1248, 1251 (Utah
1980).


[1]  The September 12, 1983, Divorce Decree plainly
states that Shields was to receive the house, “subject
to [Whitehouse's] interest in one half of the equity of
said residence existing as of the date of the divorce ...
conditioned upon [Shields] selling said residence or
remarrying within seven and one half years of the
date of the decree herein.” (Emphasis added.) In its
findings of fact on this issue, the trial court stated
that it would be fair and equitable for Whitehouse
to receive one half of the equity in the home, but
that this would occur “only upon the condition” that
the events delineated in the decree occurred. The
court's conclusions of law yet again reiterate that
Whitehouse's interest was contingent upon the house
being sold within seven-and-one-half years or Shields
remarrying within seven-and-one-half years.


Each pertinent provision in the divorce decree and the
findings of fact and conclusions of law, all of which
were premised on the parties' settlement agreement,
expressly and clearly give Whitehouse a contingent
interest in the family home subject to Shields selling
the home or remarrying within a seven-and-one-half
year period.


We agree with the trial court that the decree provides
for a very unusual and perhaps even inequitable
division in the equity of the family home. However, we
do not agree that the language of the original divorce
decree, which resulted from the parties' stipulation, is
ambiguous. Thus, we cannot uphold the trial court's
modification of the family home equity provisions on
the theory of reformation. If the provisions of the
decree did not represent what Whitehouse understood


to be his agreement on the home equity, he should have
so informed his attorney who could have remedied the
problem under Utah R.Civ.P. 60(b).


Even if a court does not agree with the division of
property contained in a stipulated divorce decree, it is
not free to substitute its judgment for that of the parties
in modifying what the parties clearly agreed to in the
written documents. See Lea v. Bowers, 658 P.2d 1213,
1215 (Utah 1983).


[2]  This, however, does not end our inquiry. It may
be that the trial court's decision could be premised on
changed circumstances, a question it never reached in
view of its erroneous decision to reform the decree
on other grounds. Thus, we examine whether the
trial court's modification of the distribution of equity
in the family home and the timing of the payout


of Whitehouse's retirement program 1  can be *61
upheld because a substantial change of circumstances
has occurred since the entry of the original decree.


MODIFICATION OF DECREE


[3]  A court has continuing jurisdiction to modify
a divorce decree. Beckstead v. Beckstead, 663 P.2d
47, 48 (Utah 1983). However, a party requesting that
a divorce decree be modified must demonstrate that
there has been “a substantial change of circumstances
occurring since the entry of the decree and not
contemplated in the decree itself.” Naylor v. Naylor,
700 P.2d 707, 710 (Utah 1985). See also Porco v.


Porco, 752 P.2d 365, 367 (Utah Ct.App.1988).


[4]  [5]  The change necessary to justify a
modification of a decree of divorce varies with
the type of modification contemplated. Provisions
dealing with alimony and child support are more
susceptible to alteration at a later date because the
needs that such provisions are intended to fulfill are
subject to rapid and unpredictable change. See, e.g.,
Foulger v. Foulger, 626 P.2d 412, 414 (Utah 1981).
Provisions relating to property, however, should be
modified with great reluctance. Id. In the interest of
promoting stability in titles, modifications in a decree
of divorce affecting the “disposition of real property
are to be granted only upon a showing of compelling
reasons arising from a substantial and material change
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in circumstances.” Id. (emphasis added). See also
Williams v. Shearwood, 688 P.2d 475, 476 (Utah 1984)
(property divisions should be modified only with great
reluctance and upon compelling reasons).


[6]  This applies a fortiori when, as in this case, a
decree is based upon a property settlement agreement,
negotiated by the parties and sanctioned by the court.
Foulger, 626 P.2d at 414. In such cases, equity should
not be used as a lever to realign rights and privileges
“voluntarily contracted away simply because one has
come to regret the bargain made.” Lea v. Bowers, 658
P.2d 1213, 1215 (Utah 1983) (quoting Land v. Land,
605 P.2d 1248, 1250–51 (Utah 1980)).


[7]  Trial courts enjoy broad discretion in deciding
whether a decree of divorce should be modified due
to a substantial change of circumstances. See Jense
v. Jense, 784 P.2d 1249 (Ct.App.1989). However,
the trial court must make findings on all material
issues, and its failure to delineate what circumstances
have changed and why these changes support the
modification made in the prior divorce decree
constitutes reversible error unless the facts in the
record are clear, uncontroverted and only support the
judgment. See Acton v. J.B. Deliran, 737 P.2d 996,
999 (Utah 1987); Lee v. Lee, 744 P.2d 1378, 1380
(Utah Ct.App.1987). A trial court's findings must be
sufficiently detailed and include enough subsidiary
facts to disclose the steps by which the court's ultimate
conclusions were reached. Stevens v. Stevens, 754 P.2d
952, 958 (Utah Ct.App.1988).


[8]  In this case, the trial court found substantial
changes had occurred since the entry of the original
stipulated decree in that Shields had experienced
an increase of over $12,000 per year in earnings
between 1983 and 1987. The trial court also noted that
Whitehouse had experienced a loss of employment and


a serious reduction in his earning power. Finally, the
court acknowledged that two of the couple's children
had become emancipated since the original decree and
were self-supporting.


These findings of the court were directed to its order
terminating the child support and alimony provisions
of the decree, not to a modification of the home
equity or retirement provisions. Whether or not the trial
court would consider these findings, coupled with the
evidence before it, an adequate basis to modify the
property distribution is simply unclear in the record
before us.


The court modified the home equity provision and the
retirement fund payout not *62  because a substantial
change of circumstances had occurred but because the
court found the language of the prior decree to be
“deficient and ambiguous ... requir[ing] clarification
by the court.”


Based upon the foregoing, we conclude that the
findings are insufficient and the uncontested evidence
in the record does not support the trial court's
modification of the home equity provisions or the
retirement provisions of the original divorce decree.
Therefore, we reverse and remand for proceedings
consistent with this opinion on the issue of the rights
of Whitehouse to any equity in the house on a changed
circumstance basis and the timing of the retirement


fund payouts to Shields. 2


GARFF and ORME, JJ., concur.


All Citations


790 P.2d 57


Footnotes
1 We note that the divorce decree is deficient in failing to provide a time for payment of Shields' interest in the


retirement fund. This would justify the court supplying the missing terms on timing of payment on remand
after first resolving the issue of Whitehouse's interest, if any, in the home equity in a manner consistent with
our opinion. Faulkner v. Farnsworth, 665 P.2d 1292, 1293 (Utah 1983).


2 We find Whitehouse's contention that the issues presented on this appeal are moot to be without merit. It is
clear from the record that Shields preserved her right to challenge the lower court's ruling on appeal.
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981 P.2d 403
Court of Appeals of Utah.


Jeroldene BAYLES nka Jeroldene
Bailey, Plaintiff and Appellant,


v.
Randee BAYLES, Defendant and Appellee.


No. 981347–CA.
|


April 22, 1999.


Following entry of judgment of divorce, wife filed
motion for order to show cause, alleging that husband
had failed to comply with property distribution
provisions of decree. Husband filed petition for
modification, alleging that former wife had converted
funds from family-owned business for her personal
use. Wife filed motion to dismiss modification
petition. The Seventh District Court, Monticello
Department, Lyle R. Anderson, J., denied motion to
dismiss, and wife filed petition for permission to
appeal interlocutory order. The Court of Appeals,
Davis, J., granted petition and held that (1) husband's
allegations did not constitute changed circumstances
warranting modification of divorce decree, and (2)
husband would be required to file separate fraud action
to address his claims.


Reverse.


Attorneys and Law Firms


*404  Rosalie Reilly, Monticello, for Appellant.


Craig C. Halls, San Jun County Attorney's Office,
Blanding, for Appellee.


Before WILKINS, P.J., and DAVIS and JACKSON,
JJ.


OPINION


DAVIS, Judge:


¶ 1 This case is before us on interlocutory appeal.
Plaintiff Jeroldene Bayles appeals the trial court's
denial of her motion to dismiss defendant Randee


Bayles's petition to modify the order of divorce. We
reverse.


FACTS


¶ 2 Plaintiff filed for divorce from defendant in
January 1997. During the marriage the parties operated
Bayles Exploration, a drilling exploration business.
Plaintiff was the bookkeeper of Bayles Exploration
and maintained its business records.


¶ 3 Both parties filed opposing Orders to Show
Cause. After a hearing on these motions in February
1997, defendant was temporarily awarded the home,
from which the business was run, and the business
itself. When defendant later undertook the task of
sorting through the business records, he discovered
several discrepancies. Defendant identified these
discrepancies and communicated them to plaintiff's
counsel through a letter drafted by his counsel. This
letter provided, in pertinent part:


By this letter, I would like to convey my
client's concerns with regard to the Bayles
Exploration accounts. Prior to 1996 the parties
had been judicious, with Jeroldene handling the
bookkeeping, on keeping the business and personal
matters separated. It seem[s] that beginning in
approximately March, 1996, while Randee paid
thousands of dollars into the personal account
and Jeroldene made approximately $20,000, all of
the personal debts of the parties were paid out
of the Bayles Exploration account, including in
early 1997, double utility payments and double car
payments. The upshot of this is that the corporation
has been drained of assets, which we believe should
be accounted for and an adjustment made in the
settlement.


We have made several requests that Jeroldene turn
over the business records, but have failed to receive
those documents, and so have drafted discovery to
force the issue. I don't believe Jeroldene is entitled
to retain the original business records and we may
bring this issue before the Court.


At the current time we do not have all of the
necessary information with regard to necessary
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adjustments, however, some of the note-worthy
items are:


3000 cash kept in the safe in the home[;]


double payments on the car[;]


double utility payments[;]


frozen beef worth approximately $750 which
Jeroldene took[;]


telephone charges for February, March and April
charged to Randee's card[;]


credit card charges involving personal items
which were paid from business funds[;]


cost of preparation of tax returns[;]


liability for corporate taxes for 1996


We feel that Jeroldene should be responsible for
at least half of these items, and from this limited
list we believe that amount to be in excess of
$3500 (her share). If these items are acknowledged
by Mrs. Bayles perhaps the matter can proceed
expeditiously.


¶ 4 The parties ultimately agreed to a property
settlement, and a Stipulation was signed at the end of
May 1997. The Stipulation particularly mentioned the
items outlined in defendant's counsel's letter:


17. Defendant waives any claims against Plaintiff
with respect to those items listed *405  in
Defendant's attorney's letter dated May 7, 1997, to
wit:


(a) Three Thousand Dollars ($3,000) cash kept in
the safe in the home;


(b) Double payments on the car;


(c) Double utility payments;


(d) Frozen beef worth approximately $750;


(e) Telephone charges for February, March and
April, charged to Randee's card;


(f) Credit card charges involving personal items
which were paid from business funds;


(g) Cost of preparation of tax return;


(h) Liability for corporate taxes for 1996.


¶ 5 The Stipulation also required that “Plaintiff ...
surrender to Defendant any and all records pertaining
to the business which she may have in her possession


and have not previously been given to Defendant.” 1


¶ 6 The Stipulation was approved by the trial court and
incorporated into the Findings of Fact and Conclusions
of Law and the Order in re Divorce Settlement, which
were signed and entered in June 1997.


¶ 7 The property distribution was problematic. In
October 1997, plaintiff filed a motion for an order
to show cause, complaining that defendant did not
comply with the Stipulation and subsequent order
of divorce. Defendant responded by filing a Petition
for Modification in November 1997. Defendant's
Petition for Modification sought to modify the original
property settlement because “Plaintiff took large sums
of money out of the corporate bank account in
the several months prior to her filing the divorce
complaint.” Thus, defendant requested he “receive a
credit or set-off for said funds against those funds owed
by Defendant to Plaintiff as a property settlement.”


¶ 8 Plaintiff filed a Motion to Dismiss Defendant's
Petition for Modification, arguing that because
defendant was well aware that plaintiff may have
misappropriated funds from the business account, the
issue was res judicata and was not a substantial change
of circumstances, a necessary element for a successful
petition to modify a divorce decree. See Hagan v.
Hagan, 810 P.2d 478, 483 (Utah Ct.App.1991).


¶ 9 In its Ruling on Motion to Dismiss, the trial court
stated:


Neither party has cited any
authority expressly addressing
whether a difference between
the apparent and actual state
of affairs at divorce constitutes
a change of circumstances.
Logically, it would seem that
a difference between reality
and apparent reality does
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not constitute a change in
circumstances, only a change
in perception. If this is
true, Randee's only recourse
would be to seek to set
aside the decree because
it was fraudulently obtained.
Motions on those grounds are
subject to stringent deadlines.
Alternatively, Randee might
file a separate action for fraud.


¶ 10 Notwithstanding, the trial court reluctantly denied
plaintiff's Motion to Dismiss, ruling that it was bound
by Glover v. Glover, 121 Utah 362, 242 P.2d 298
(1952). Plaintiff then filed a Petition for Permission to
Appeal Interlocutory Order, which this court granted.


ISSUE AND STANDARD OF REVIEW


[1]  ¶ 11 The trial court's decision to deny plaintiff's
Motion to Dismiss was based on its legal conclusion
that it was bound by Glover to allow a petition
to modify a fraudulently obtained divorce decree to
proceed. “Because this is a legal, rather than a factual,
conclusion, we review the trial court's decision for
correctness.” State v. Heaton, 958 P.2d 911, 914 (Utah
1998).


ANALYSIS


[2]  [3]  ¶ 12 “The [trial] court has continuing
jurisdiction to make subsequent changes or new
orders for ... distribution of the property ... as
is reasonable and necessary.” Utah Code Ann. §
30–3–5(3) (Supp.1998). *406  “[A] party seeking
modification of a divorce decree must demonstrate that
‘a substantial change in circumstances has occurred
since the entry of the decree,’ ” Toone v. Toone, 952
P.2d 112, 114 (Utah Ct.App.1998) (quoting Thompson
v. Thompson, 709 P.2d 360, 362 (Utah 1985)), “
‘and not contemplated in the decree itself,’ ” Hill v.
Hill, 968 P.2d 866, 869 (Utah Ct.App.1998) (quoting
Whitehouse v. Whitehouse, 790 P.2d 57, 61 (Utah
Ct.App.1990) (quoting Naylor v. Naylor, 700 P.2d
707, 710 (Utah 1985))).


¶ 13 Defendant maintains that his petition to modify
is procedurally correct because “[i]t wasn't until
after the decree was entered that [he] became aware
that substantial assets of the corporation had been
withdrawn by forgery or theft and that these assets
are alleged to not have been within the contemplation
of the court when the property settlement was made.”
Therefore, argues defendant, he has made a prima
facie showing of a substantial change of circumstances
necessary to proceed on a petition to modify a divorce
decree.


[4]  [5]  ¶ 14 Defendant's allegations against plaintiff
in support of his petition to modify sound in tort.
Although divorce courts are free to address them, “
‘[a]ctionable torts between married persons should
not be litigated in a divorce proceeding.’ ” Masters
v. Worsley, 777 P.2d 499, 503 (Utah Ct.App.1989)
(citation omitted). A claim of fraud is considered a
tort, and thus is not properly addressed in a petition
to modify a divorce decree. See id. (stating “the trial
court correctly dismissed the fraud claim as being
improperly raised in the petition for modification of
the divorce decree”); see also St. Pierre v. Edmonds,
645 P.2d 615, 617 (Utah 1982) (stating plaintiff “was
not entitled to a modification of the divorce decree
pursuant to [section] 30–3–5. Although a court has
continuing jurisdiction over its decree in a divorce
proceeding for ... the division of property,” because
plaintiff based her claim on fraud, she “did not plead
a change in circumstances and therefore was not
entitled to have the decree modified.”); Christensen
v. Christensen, 619 P.2d 1372 (Utah 1980) (affirming
trial court's ruling that because plaintiff was seeking
to modify divorce decree on basis of fraud, plaintiff
could not proceed by way of petition to modify divorce
decree, but must instead file independent action for
fraud).


[6]  [7]  ¶ 15 Stipulations entered into in
contemplation of a divorce “are conclusive and
binding on the parties unless, upon timely notice and
for good cause shown, relief is granted therefrom.”
Maxwell v. Maxwell, 796 P.2d 403, 406 (Utah
Ct.App.1990). The appropriate procedure to obtain
relief from a judgment entered in a divorce proceeding
based on an executed and agreed-upon stipulation that
was fraudulently procured is to file a motion under
Utah Rule of Civil Procedure 60(b)(3). See Despain v.
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Despain, 682 P.2d 849, 852 (Utah 1984); Maxwell, 796
P.2d at 406; cf. St. Pierre, 645 P.2d at 617–18; Boyce v.
Boyce, 609 P.2d 928 (Utah 1980). Rule 60(b)(3) allows
relief from judgments for “fraud (whether heretofore
denominated intrinsic or extrinsic), misrepresentation
or other misconduct of an adverse party.” Utah R.
Civ. P. 60(b)(3). However, Rule 60(b) has stringent
filing deadlines, and the party seeking relief must do so
within three months after entry of judgment. See Utah
R. Civ. P. 60(b). The divorce decree in this case was
entered on June 17, 1997. Thus, defendant had until
approximately September 17, 1997 to file a Rule 60(b)
motion, but failed to do so. Therefore defendant could
not obtain relief based on Rule 60(b) because the time
had expired for filing a motion to set the decree aside.


[8]  [9]  [10]  ¶ 16 “However, this does not limit the
power of the court to entertain an independent action.”
Despain, 682 P.2d at 852; accord St. Pierre, 645 P.2d
at 618; Christensen, 619 P.2d at 1372. “[I]t has long
been recognized by state and federal courts alike that
an independent equitable action for relief from a prior
judgment is available in addition to those remedies
afforded under Rule 60(b).” St. Pierre, 645 P.2d at
618. An independent action for fraud under facts as
alleged by the defendant here may be appropriate
because “[a]n intentional act by a party in a divorce
action which prevents the opposing party from making
a full defense ‘amounts to fraud upon the opposing
party, as well as upon justice, justifying a court in
*407  setting aside the decree so obtained.’ ” Id.


at 619. “ ‘Public interest requires that no spouse be
defrauded ... by the other in obtaining a decree of
divorce.’ ” Id. (citation omitted). More importantly,
“ ‘[w]hen fraud ... [is] properly pleaded, it is not
important whether the decree is entered after litigation
or by consent.’ ” Id. (emphasis added and citation
omitted).


[11]  [12]  ¶ 17 In this case, defendant argues that
plaintiff fraudulently withdrew funds from Bayles
Exploration, thereby effectively and improperly
lowering defendant's share of the property settlement
stipulated to by the parties. However, there can
be little question that plaintiff's alleged nefarious
activities were “contemplated” in the context of
the divorce proceeding. If defendant's assertions
prove true, defendant may be entitled to relief. This
notwithstanding, defendant failed to timely file a


Rule 60(b)(3) motion. Because a claim of fraud
contemplated in the context of the divorce is not
generally a proper basis for a petition to modify a
divorce decree, defendant's only avenue for relief
under the facts of this case is to file an independent
action.


¶ 18 The trial court here interpreted Glover v. Glover,
121 Utah 362, 242 P.2d 298 (1952), to allow “pursuing
the fraud claim by [a] petition to modify.” However,


Glover, a three-to-two decision, 2  is limited to the facts
before that court. There, the court assumed extrinsic
fraud existed and determined that “[w]e are not causing
re-litigation of any issues formerly tried. No inroads
upon the doctrine of res adjudicata are being made.”
Id. at 300. The court then conceded that “it might
have been better to bring a separate action.” Id. Thus,
Glover, in effect, ruled that because of the extrinsic
fraud, the property at issue was not contemplated in the
divorce action and the fraud was not, nor could have
been, discovered before the divorce.


¶ 19 Thus, our holding is consistent with current
jurisprudence and is not contrary to Glover. The trial
court mistakenly interpreted Glover to stand for the
proposition that a party, notwithstanding the very
different facts of that case, may pursue a fraud claim
by way of a petition to modify a divorce decree.


CONCLUSION


¶ 20 We hold that a claim of fraud, in almost every
instance, is not properly addressed in a petition to
modify a divorce decree. Absent the consent of the
parties and the trial court, the party asserting a cause
of action for fraud after the parties have entered into
a stipulation that has been incorporated into an order
of divorce contemplating the basis for the fraud claim
should either file a Rule 60(b)(3) motion within the
three month time limit, or file an independent action.


¶ 21 We accordingly reverse the trial court's denial of
plaintiff's motion to dismiss.


¶ 22 WE CONCUR: MICHAEL J. WILKINS,
Presiding Judge and NORMAN H. JACKSON, Judge.
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367 Utah Adv. Rep. 33, 1999 UT App 128
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All Citations


981 P.2d 403, 367 Utah Adv. Rep. 33, 1999 UT App
128


Footnotes
1 Presumably, this provision was for the purpose of enabling defendant to continue the business. The clause


does not provide, nor does defendant argue, that the stipulation was open ended.


2 The dissenting opinions in Glover favored an independent action to address a separate agreement of the
parties outside the divorce action, rather than a summary proceeding in the context thereof.
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IN THE THIRD J~DICIAL DISTRICT COURT OF SUMMIT COUNTY 


STATE OF UTAH 


KlRKP ATRICK MacDONALD, 
l 


Petitiohe:r, 


I 
v. i 


i 
I 


LEEANNEMacDONALD, 1 


Resp~mdent. 


STIPULATION AND SETTLEMENT 
AGREE:MENT 


Civil No. 104500031 
Judge Keith Kelly 


Petitioner. Kirkpatric~ MacDonald (Kirk"). and Respondent, Lee Anne MacDonald ("Lee 
I 


Anne"), (collectively the .. Parhes;') hereby enter into this Stipulation and Settlement Agreement 


("Agreement'') in full and fin resolution of the issues in the above named matter and hereby 


jointly move the Court forth entry of Findings of Fact and Conclusions of Law and a Decree of 


Divorce incorporating the ter$.s of this Agreement 
; 


RECITALS 


1. The Parties en~r into this Agreement freely and voluntarily and with the intent to 


be bound thereby. 


2. This is the final!. and only agreement between the .Parties, and no other 


000018 







I 
representation~ oral or in writing, shall be binding.upon them unless presented to and ordered by 


I this Court. 


3. 
! 


The Parties m¥iated this matter on December 16. 2010 with retired Judge Judith 


Billings and reached agreem+t on the terms set forth herein. Each party has consulted with 


attomeys and/or advisors of ~eir choosing and has been duly advised regarding the terms of this 


Agreement. I 
STIPULATION 


Provisions Relating to JurisHiction 


1. Petitioner is a ~onafide and actual resident of Summit County, State of Utah, and 
I 


has been for more than three Ilnonths prior to the commencement of this action. 


I 
2. Respondent add Petitioner are husband and wife, respectively, having been 


I 
married on June 22, 1991 in~rangeCounty.New.York. 


I 
Provisions· Relating to Gron'nds 


3. The Parties hate experienced irreconcilable differences which prevent the 


I 
co.ntinuation of the marriage, bnd the parties should be awarded a mutual divorce from the other 


I 
on those grounds. 


4. No children 1e been born as issue of the marriage and none are expected. 


i 


Provisions for Property Division and Financial Settlement 
I 


forth below. 


5. The Parties haye acquired substantial assetS, including real property. personal 


property, and business inte~s during the course of the marriage which should he divided as set 


I 


I 
2 
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Real Property Awardid to Lee Anne 


6. Lee Anne shal~ be awarded all right. title and interest to the real property 


identified as Lot l and Lot 49 !at The Preserve development in Summit County. Kirk shall 


deliver dear title and convey ~hese lots free and clear of any encumbrances, liens. or claims. 


7. Lee Anne shalE also be awarded all right title and interest to the yet to be platted 


lot in The Preserve to which ~rk is entitled free and clear of any encumbrances, liens, or claims. 
; 


Kirk shall convey clear title td this lot to Lee Anne as soon as the lot is conveyed to Kirk. Lee 
l 


Anne shall have an option to kceive a promissory note from Kirk in the amount of $300,000 in 


exchange for her right to rece~ve the lot. If such an election is made then the promissory note 
! 


shall be secured by trust deed br mortgage on residence located in Cornwall, New York. The 


note shaH be due and payable ~pon the earlier of January 1. 2014 or the sale of the Cornwall 
l 


residence. The note shall be~ interest at a rate of 2% per annum which interest shall corrunence 


on the date the option is exerc~sed. Kirk shall be entitled to refinance the existing debt on 


I 
Cornwall so long as he info~s Lee Anne in writing of his intent tp do so and the refinance does 


not result in an increase in thejprincipal amount of the debt encumbering that property. 


8. Lots l, 49 and r! e yet to be platted lot are referred to collectively as "'The 


Preserve Lots .• , 


9. Kirk shall pay ~e Homeowner's Association fees and property taxes on The 


' Preserve Lots for a period of 've years commencing January 1. 2011 or until Lee Anne sells one 


I . . . . 
of The Preserve Lots. Kirk's payment of the HOA fees and property taxes shall be treated as a 


loan to Lee Anne, and Lee An;ne shall reimburse him for those payments without interest at the 


time she·sells·one of The Pres~rveLots. 
1 


3 
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Real and Other Property Awarded to Kirk 
i 


10. Except as specJfically provided above, all right, title, and interest in any other real 


property, however titled, shal~ be awarded to Kirk free and dear of any claim of interest by Lee 


Anne. 


11. 


' 


i 
Except as set f~rth below, each party shall be awarded all other property in their 


i 
i 


name including any business interests, bank accounts, retirement accounts,.vehicles, personal 
I 
l 


property. furniture, furnishings and the like. 


! 
Financial Sett~ement Pav.ment to Lee Anne 


! 


12. Kirk has paid tee Anne the sum of $200,000 without tax obligation orliability to 
1 


Lee Anne. 


. . 


13. Kirk shall pay ~e Anne an additional property settlement of $103,500 to be paid 


in monthly installments com~ettcing on January 1. 2011 and paid on the 1st day of each month. 


The monthly payment shall b . $4500 through March 2012 and then shall decrease to $4000 on 


Aprill. 2012 and shall conti~be at that level until the last paymentin December 2012. As of the 
i 


date of this Agreement, Kirk ~s current in such payments~ 


Debts I 
14. Each Party s~lall assume, pay and hold the other harmless on any and an debts in 


~ 
that party• s name. 


Provisions for Alimony 


15. Kirk has been ~aying and continues to pay Lee Anne alimony in the amount of 
i 


$2,000per month since Januacy 1. 2011 on the 151 day of the month and shall continue at that 


level through December 2012f Commencing January 1,201.3~ alimony shall increase to$6000 


4 
000021 







j 


I 
per month as a result of the loss of monthly payments from the property settlement and shall 


continue to he paid at that level by automatic bank transfer on the 151 day of the month for a 


period often {10) years from1anuary 1, 2011 (final payment in December 2020). Alimony shall 


terminate upon the earlier of Le Anne's remarriage, cohabitation or death. Any unpaid alimony 


shall he an obligation of Kirkis estate in the event he predeceases Lee Anne. In the future the 
I 


Parties may make agreements! about whether the alimony shall be taxable to Lee Anne. 
i 
~ 


Miscellaneous Provisions 1 


! 
16. In the event ofiKirk' s death prior to satisfying any and all of the obligations set 


I 


I 
forth in this Agreement, any unsatisfied obligations shall become the obligations of his estate. 


17. In the event of'a dispute regarding any provision of this Agreement the Parties 


shall attempt at least one mediation session with Judith Billings or another mutually agreed upon 


mediator prior to seeking reli~f from the Court. The expense of the mediator shall be divided 


i equally. 


This Agreement! and the resulting Decree of Divorce wete prepared by the attorney for 18. 
l 


Lee Anne solely as a matter of convenience, and in the event of ambiguity. neither party shall be 
I 


entitled to any presumption mt because of this. 


! 
19. Each party shall execute and deliver to the other deeds to be held in escrow 


l 


pending the entry of the Decfl$e of Divorce. 


20. Respondent sha11 be restored to her former name of Lee Anne Fahey if she so 


desires. 


21. Each party shall mutually released from their marital vows. 


5 
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' 







I 
Dated this 18tn day of0ctober,201L 


SUBSCRIB D AND SWORN before me. a notary public, this 


18th day of October, 2011. 


N~tary Public 


6 


DAVID HAN 
Notary Public·- State Of Nilw Volt 


NO. 01HA6243917 
Quallflelf In Queens cou 


My Commission £xplrt$ f.. z.; 
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Datedthls.ll_dayof ~ ,2011. 


SUBSCRIBED before me, a notary public, this 


.2d_ day of __ ~..;....;....;...;,:..:.-___ • 201 L 


Dated this r-+....,.day of ~ e:v---i...r--:2011. 


CLYDE SNOW & SESSIONS 


Matthew A. Steward 
Attorney for Respondent 
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CERTIFICATE OF SERVICE 


I hereby certify that on this· '1-\' \t.. day of November, 2011, I caused to be served via first 
' ,. 


class mail. postage prepaid, tile foregoing STIPULATION AND SETTLE..1\1ENT 


AGREEMENT to the follo~ng: 


Kirkpatrick JcDonald 
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2015 WL 9587560


NOTICE: THIS OPINION HAS NOT
BEEN RELEASED FOR PUBLICATION IN
THE PERMANENT LAW REPORTS. UNTIL
RELEASED, IT IS SUBJECT TO REVISION OR
WITHDRAWAL.


Court of Appeals of Utah.


Melinda EARHART, Appellant,
v.


Tim EARHART, Appellee.


No. 20140827–CA.
|


Dec. 31, 2015.


Synopsis
Background: Former husband filed petition to modify
divorce decree, under which his financial obligations
amounted to approximately $15,000 per month. The
Third District Court, Salt Lake Department, Su J.
Chon, J., granted petition, reducing husband's monthly
alimony obligation from $4,000 to $3,000, reducing
his monthly child support obligation from $3,200
to $2,348, and eliminating requirement that he pay
vehicle lease for former wife. Wife appealed.


Holdings: The Court of Appeals, Michele M.
Christiansen, J., held that:


[1] evidence supported finding that unforeseen and
involuntary change of circumstances had occurred,
warranting modification of divorce decree, and


[2] trial court acted within its discretion in eliminating
provision from decree that required husband to pay
vehicle lease for wife.


Affirmed.


Third District Court, Salt Lake Department, No.
104905767; The Honorable Su J. Chon.


Attorneys and Law Firms


Brian E. Arnold and Lauren Schultz, for Appellant.


Andrew W. Gilliland, for Appellee.


Judge MICHELE M. CHRISTIANSEN authored this
Opinion, in which Judges GREGORY K. ORME and
J. FREDERIC VOROS JR. concurred.


Opinion


CHRISTIANSEN, Judge:


*1  ¶ 1 Melinda Earhart appeals from the district
court's decision to modify a divorce decree, arguing
that the district court abused its discretion in
determining that her former husband's income
had substantially changed, that the change was
unforeseeable, and that the new level of income was
likely to continue for the foreseeable future. We affirm.


BACKGROUND


¶ 2 Melinda Earhart and Tim Earhart married in


May 2006 and divorced in September 2011. 1  Tim
adopted Melinda's daughter, and the Earharts had three
children together. During the marriage, Tim was an
owner and chief executive officer of a business. In
the divorce decree, the parties stipulated that Tim's
monthly income was $22,000, or $264,000 per year.
The decree required Tim to pay $4,000 in monthly
alimony for five years, $3,200 in monthly child support
until the children turned eighteen or graduated from
high school, $3,935.41 per month for the mortgages


encumbering Melinda's residence until it was sold, 2


and $1,528.01 per month for Melinda's vehicle lease.
Tim was further required to pay for insurance and
maintenance for the vehicle, and to pay for a fixed
period of the lease for a replacement vehicle equivalent
to a Lexus LX570 once the existing lease expired. He
was also required to pay for private school and college
tuition for the four children. His financial obligations
under the divorce decree amounted to approximately


$15,000 per month. 3
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¶ 3 In August 2012, Melinda filed a motion seeking
an order for Tim to show cause for not fully
paying his financial obligations. Tim then filed a
petition to modify the divorce decree from which the
obligations flowed. At the hearing, Tim testified that
approximately one month after entry of the decree, his
business had suffered the unforeseen loss of its primary
client. As a result, Tim had changed his employment
focus from client-billable work to attracting new
clients as a “rainmaker”. He also testified that shortly
after losing the major client, his lender (his father)
had converted the outstanding loans to shares in the
business to become a 40% owner of the business.
Because time spent seeking new clients could not be
billed to a client, and because the business had to
hire employees or retain independent consultants to
complete work for existing clients, Tim and his father
(as the new shareholder) agreed to cap Tim's annual
income at $180,000, down from the $264,000 he had
previously earned. Tim testified to this reduction as
follows:


Q So according to your billable rate right now, if you
weren't doing what you're doing, could you make
$22,000 a month?


A If I was a billable resource?


Q Yes. A Yes.


Q All right. So then are you voluntarily under-
employed?


A I am not voluntarily under-employed.


Q Are you voluntarily not making as much money
as you really could?


A No. I am not. As we explained yesterday, we
changed the way the company operates and we had
to do that because of the volatility of the industry and
the way we had proven with two previous clients,
we couldn't sustain the business.


*2  Q Okay. According to your billable rate, you
could make $22,000 a month?


A Yes. I could. And I could also be in the same
situation I was in where I could be thrown out [by]
a client and not have any billable rate.


¶ 4 The district court found credible Tim's testimony
regarding the change in his rate of pay and the evidence
he presented in support of it. The court further found
that the change in income was not contemplated at
the time of the divorce decree and that it was likely
to continue for the foreseeable future. Accordingly,
the district court reduced Tim's monthly alimony
obligation from $4,000 to $3,000, reduced his monthly
child support obligation from $3,200 to $2,348, and
eliminated the requirement that he pay a vehicle lease
for Melinda. Melinda appeals from that modification.


ISSUES AND STANDARDS OF REVIEW


[1]  ¶ 5 Melinda first challenges the district court's
finding that Tim's monthly income had fallen from
$22,000 to $15,000 despite his testimony that his
billable rate had not changed. In her view, his income
potential had not actually changed, and the district
court therefore lacked the power to modify the amount
of alimony and child support specified by the divorce
decree. A district court's determination regarding
whether a substantial change of circumstances has
occurred is presumptively valid, and our review is
therefore limited to considering whether the district
court abused its discretion. Young v. Young, 2009 UT
App 3, ¶ 4, 201 P.3d 301.


[2]  ¶ 6 Melinda next contends that the district court
inappropriately based the modified alimony award on
her needs at the time of the modification rather than
her needs at the time of the decree of divorce. To the
extent that this contention presents a legal question, an
appellate court generally reviews properly preserved
questions of law for correctness. See Davis v. Davis,
2011 UT App 311, ¶¶ 6–7, 263 P.3d 520; Utah R.App.
P. 24(a)(5) (requiring an appellant's brief to either
provide a citation to the record showing that an issue
was preserved or to articulate grounds for reviewing an
unpreserved issue).


[3]  ¶ 7 Melinda also asserts that the district
court lacked the power to remove the vehicle lease
obligation contained in the original decree. She
argues the district court incorrectly characterized that
obligation as part of alimony rather than as a property
settlement. We review the district court's decision to
modify the decree for an abuse of discretion. See
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Young, 2009 UT App 3, ¶ 4, 201 P.3d 301; see also
Burt v. Burt, 799 P.3d 1166, 1170 (Utah Ct.App.1990);
Tsoufakis v. Tsoufakis, 14 Utah 2d 273, 382 P.2d 412,
413 (Utah 1963).


ANALYSIS


I. Change of Circumstances


[4]  ¶ 8 Melinda first contends that the district court
abused its discretion by determining that a substantial
change of circumstances had occurred. Specifically,
she asserts that because Tim admitted that his billable
rate had not changed, his loss of income was
attributable to voluntary underemployment rather than
to a true change of circumstances. Melinda concludes
that the district court's findings were inadequate to
support its implicit determination that Tim's income
had changed due to circumstances outside his control:
“Therefore, the court's findings were not sufficient to
support its finding.”


*3  ¶ 9 Utah courts have long recognized that
“voluntary impoverishment is not a ground for
reduction of alimony.” Callister v. Callister, 1 Utah
2d 34, 261 P.2d 944, 949 (Utah 1953); see also, e.g.,
Rayner v. Rayner, 2013 UT App 269, ¶¶ 7–8, 316
P.3d 455; Hall v. Hall, 858 P.2d 1018, 1024–26 (Utah
Ct.App.1993). However, here, the district court did not
find that Tim had voluntarily begun to earn less than he
was capable of earning. Nor did Tim admit, as Melinda
asserts, to “$22,000.00 a month in gross income.”


¶ 10 Under cross-examination, Tim was asked,
“According to your billable rate, you could make
$22,000 a month?” He replied, “Yes. I could. And I
could also be in the same situation I was in where I
could be thrown out [by] a client and not have any
billable rate.” Melinda frames this as Tim's admission
that he could be earning $22,000 per month. But such
a framing takes Tim's statement out of context. Tim
testified that his business lacked the clientele necessary
to support that level of remuneration and that he had
had to spend time attracting new clients. Thus, while
his billable rate may not have changed, the actual
number of hours he was able to bill at that rate fell.


¶ 11 The district court found that Tim's annual income
had fallen from $264,000 to $180,000. While it is true
that the district court did not explicitly state that the
loss of income was involuntary, the court did find
that Tim's testimony “was credible with respect to
the change in his business model,” that the change in
clientele and income was unforeseeable, and that “his
documentary evidence supported that his income is


capped at $180,000 .00.” 4  We read this as a finding
by the district court that Tim's testimony regarding
involuntariness was more credible than Melinda's
evidence of voluntariness. Cf. Hall, 858 P.2d at 1025
(“Unstated findings can be implied if it is reasonable
to assume that the trial court actually considered the
controverted evidence and necessarily made a finding
to resolve the controversy, but simply failed to record
the factual determination it made.”).


[5]  ¶ 12 Melinda also asserts that Tim “did not meet
his burden of proving his self-employment income
by simply stating he was capped [at] $180,000.00.”
She highlights her own “evidence of the transfer of
monies, and deposits into [Tim's] personal account
that totaled on average $27,034.14 a month over a
twenty-three (23) month period.” She also notes Tim's
statement that the draft version of his 2013 income
tax return could not be relied upon because it was
still subject to change. But the mere existence of
contradictory evidence relating to a question of fact
does not render the factfinder's ultimate decision to
believe one account over another, or one portion of
testimony over another, without adequate support. See
State v. Black, 2015 UT App 30, ¶ 19, 344 P.3d 644
(“The existence of a conflict in the evidence does not
render the totality of the evidence insufficient. It is
the role of the factfinder to examine and resolve such
conflicts.”).


*4  ¶ 13 Here, the district court found that
Tim's company had lost a major client, that the
company's records showed a cessation of payments
from that client, and that Tim “became a rainmaker
for [the company] and his billable hours were
reduced significantly as he pursued new business
opportunities.” The district court found that some of
the deposits made to Tim's personal account could
not properly be characterized as income because
they included contributions from his roommate for
“housing, food, and other household expenses.” The



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017807579&pubNum=0004645&originatingDoc=I3f655bd3b2da11e5b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963135226&pubNum=0000661&originatingDoc=I3f655bd3b2da11e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_661_413&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_413

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963135226&pubNum=0000661&originatingDoc=I3f655bd3b2da11e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_661_413&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_413

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1953103314&pubNum=0000661&originatingDoc=I3f655bd3b2da11e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_661_949&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_949

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1953103314&pubNum=0000661&originatingDoc=I3f655bd3b2da11e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_661_949&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_949

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031965978&pubNum=0004645&originatingDoc=I3f655bd3b2da11e5b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031965978&pubNum=0004645&originatingDoc=I3f655bd3b2da11e5b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993162634&pubNum=0000661&originatingDoc=I3f655bd3b2da11e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_661_1024&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1024

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993162634&pubNum=0000661&originatingDoc=I3f655bd3b2da11e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_661_1024&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1024

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993162634&pubNum=0000661&originatingDoc=I3f655bd3b2da11e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_661_1025&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1025

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035454255&pubNum=0004645&originatingDoc=I3f655bd3b2da11e5b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

jeffrey.welch

Highlight







Earhart v. Earhart, --- P.3d ---- (2015)


803 Utah Adv. Rep. 7, 2015 UT App 308


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4


court further found that Melinda had “provided no
testimony or evidence rebutting [Tim's] testimony
about his personal tax records.” The district court
concluded that there had been “a substantial change
of circumstances that was not anticipated at the time
the Decree [was entered] in that [Tim's] income was
reduced by $7,000 per month from $22,000 per month
[as] set forth in the Decree to $15,000 per month,” and
that “[s]uch change is not temporary in nature.”


¶ 14 While there is admittedly evidence in the record
that would support contrary findings, we conclude
that adequate evidence supports the district court's
findings, which in turn are adequate to support its
conclusion that an unforeseen and involuntary change
of circumstances had occurred. Accordingly, the
district court did not abuse its discretion in determining
that modification of the divorce decree was warranted.


II. Modification of Alimony Award


[6]  ¶ 15 Melinda next contends that “the alimony
award must be based on the needs of [the] petitioner
at the time of [the] decree of divorce and not [at the
time of] the petition to modify.” She argues that after
the district court determined that modification was
appropriate, it should have considered her financial
needs as originally established rather than reevaluating
them. This position seems inconsistent with the
very rationale of a court's continuing jurisdiction in
divorce cases. See Utah Code Ann. § 30–3–5(8)(i)
(i) (LexisNexis 2013) (“The court has continuing
jurisdiction to make substantive changes and new
orders regarding alimony based on a substantial
material change in circumstances not foreseeable at the
time of the divorce.”). But we need not decide this
issue today.


[7]  ¶ 16 “Issues that are not raised at trial are usually
deemed waived.” 438 Main St. v. Easy Heat, Inc.,
2004 UT 72, ¶ 51, 99 P.3d 801. This preservation
requirement is “based on the premise that, in the
interest of orderly procedure, the trial court ought to
be given an opportunity to address a claimed error
and, if appropriate, correct it.” Wohnoutka v. Kelley,
2014 UT App 154, ¶ 3, 330 P.3d 762 (citation and
internal quotation marks omitted). Melinda does not
identify any point in the record demonstrating that she


presented the alleged error—that her needs assessment
should not have been based on her current expenses
—to the district court. See Utah R.App. P. 24(a)(5)
(requiring an appellant's brief to address preservation
or exceptions to the preservation requirement). Nor
has our review of the record revealed any such
presentation. See Wohnoutka, 2014 UT App 154, ¶ 6,
330 P.3d 762 (“An appellate court should not be asked
to scour the record to save an appeal by remedying
the deficiencies of an appellant's brief.”). For these
reasons, we do not consider Melinda's claim in this


regard. 5


III. Vehicle Lease Provision


*5  [8]  ¶ 17 Melinda contends that the district court
erred in amending the vehicle lease provision set
forth in the original divorce decree. That provision
required Tim to pay $1,528.01 per month for the lease
payment on the vehicle driven by Melinda, to pay
for a similar vehicle from the expiration of the lease
until September 2016, and to pay all insurance and
maintenance costs associated with the vehicles. The
district court found that “[b]ecause of [Tim's] change
in income and based on the Court's determination
of alimony and child support with respect to both
parties' financial declarations, there are no extra
monies to provide for a similar type of vehicle.” The
court therefore ordered the substance of the provision
removed from the divorce decree.


[9]  [10]  ¶ 18 Melinda argues that property divisions,
unlike alimony, are not readily modifiable absent
“compelling findings.” She relies on two cases decided
by the Utah Supreme Court, both of which discussed
real property. The supreme court held that “the
outright abrogation of the provisions of [a property
settlement agreement] is only to be resorted to with
great reluctance and for compelling reasons.” Land
v. Land, 605 P.2d 1248, 1251 (Utah 1980). “Where
a disposition of real property is in question, ...
courts should properly be more reluctant to grant a
modification.” Foulger v. Foulger, 626 P.2d 412, 414
(Utah 1981). This is because, “[i]n the interest of
securing stability in titles, modifications in a decree
of divorce making disposition of real property are
to be granted only upon a showing of compelling
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reasons arising from a substantial and material change
in circumstances.” Id.


¶ 19 This claim fails for a number of independent
reasons. First, the Utah authorities cited (and the
rationale explained therein) concern only real property,
not personal property such as a vehicle, and therefore
do not clearly extend to personal property. Second, the
provision at issue here requires Tim to pay amounts
owed under a lease and therefore relates to a contract
obligation rather than to property ownership in the
classic sense. And third, even if the authorities cited
applied to personal property and the provision at
issue concerned personal property, the district court's
conclusion that “there [has] been a substantial change
of circumstances with respect to [Tim's] income,”
which we affirm supra ¶ 14, appears to satisfy any
requirement that property settlement modifications
“are to be granted only upon a showing of compelling
reasons arising from a substantial and material change
in circumstances.” See Foulger, 626 P.2d at 414.


[11]  ¶ 20 Melinda also argues that there is a
discrepancy between the district court's findings. She
notes that the court found that Tim has “approximately
$4,080.00 left over monthly” and therefore decided to
award modified alimony of $3,000.00. She asserts that
this left $1,080.00 per month, contradicting the court's
finding that “[b]ecause of [Tim's] change in income
and based on the Court's determination of alimony and
child support with respect to both parties' financial
declarations, there are no extra monies to provide
for a similar type of vehicle.” Tim responds that the
remaining $1,080.00 per month would be insufficient
to satisfy the vehicle lease provision's requirement that
he pay the lease of $1,528.01 per month plus associated
insurance and maintenance costs, and that Melinda did


not seek modification of the provision to require him
to pay for a less expensive lease.


*6  ¶ 21 While the court could have modified the
vehicle lease provision rather than eliminating it
entirely, Melinda never asked the district court to do
so or to explain any discrepancy between the rulings.
Because Melinda did not present her challenge to the
district court in such a way that the court had an
opportunity to rule on it, the challenge is unpreserved.
Wohnoutka v. Kelley, 2014 UT App 154, ¶ 4, 330
P.3d 762 (“An issue is preserved for appeal only if it
was presented to the trial court in such a way that the
trial court had an opportunity to rule on it.” (brackets,
citation and internal quotation marks omitted)).


CONCLUSION


¶ 22 The district court's findings adequately supported
its conclusion that the circumstances had substantially
changed, and the court therefore did not abuse its
discretion in determining that modification of the
divorce decree was appropriate. Melinda did not
preserve her challenge to the district court's decision
to reevaluate her financial need at the time of the
modification. She has also failed to show that the
district court abused its discretion by eliminating the
vehicle lease provision.


[12]  ¶ 23 Affirmed. 6


All Citations


--- P.3d ----, 2015 WL 9587560, 803 Utah Adv. Rep.
7, 2015 UT App 308


Footnotes
1 Because the parties still share a last name, we refer to them by their first names for clarity, with no disrespect


intended by the apparent informality.


2 The parties agreed not to sell the house “until the housing market recovers.” Melinda was awarded
possession of the house but each party was awarded a 50% equity interest in it.


3 Melinda was also awarded 25% of the gross profit of Tim's business, and the business was required to pay
all of her tax liability each year.


4 Melinda did not object, before the district court, to the absence of a more explicit involuntariness finding.


5 In any event, Melinda's argument that a payor spouse should not be allowed to “shirk [his] financial
responsibilities and unilaterally get rid of the obligations that create the need” relies on a finding that the
payor spouse intentionally caused the shortfall. But the district court here implicitly determined that Tim



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981115497&pubNum=0000661&originatingDoc=I3f655bd3b2da11e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_661_414&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_414

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033766958&pubNum=0004645&originatingDoc=I3f655bd3b2da11e5b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033766958&pubNum=0004645&originatingDoc=I3f655bd3b2da11e5b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Earhart v. Earhart, --- P.3d ---- (2015)


803 Utah Adv. Rep. 7, 2015 UT App 308


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 6


did not intentionally cause his income reduction. This court has previously held that, when a payor spouse
suffers an unintentional reduction in income, splitting or sharing the pain of the shortfall is an appropriate
goal for alimony modification. See Hansen v. Hansen, 2014 UT App 96, ¶¶ 8, 13, 325 P.3d 864.


6 Tim requests an award of attorney fees incurred on appeal. “A party seeking to recover attorney's fees
incurred on appeal shall state the request explicitly and set forth the legal basis for such an award.” Utah
R.App. P. 24(a)(9). Because Tim does not set forth any legal basis for or authority in support of his attorney-
fee request, we deny it.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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790 P.2d 116
Court of Appeals of Utah.


Mary MUNNS, Plaintiff and Appellant,
v.


Lowell Shelley MUNNS,
Defendant and Respondent.


No. 880585–CA.
|


April 4, 1990.


Husband and wife were divorced by the First District
Court, Box Elder County, Gordon J. Low, J. Wife
appealed. The Court of Appeals, Garff, J., held that:
(1) trial court did not abuse its discretion in dividing
property in kind rather than ordering its sale and
then awarding proceeds; (2) equitable division of
property was not abuse of discretion; (3) award of
$300 per month in alimony to 58–year-old wife who
had no substantial employment history was not abuse
of discretion; (4) however, providing for temporary
alimony until age 62 was abuse of discretion, given
wife's work history; (5) trial court did not abuse its
discretion in requiring each party to pay his or her
attorney fees; and (6) wife's appeal was not frivolous
and would not support award of fees to husband for
costs incurred on appeal.


Affirmed in part and reversed in part; remanded.


Attorneys and Law Firms


*117  Kelly G. Cardon, Judy Dawn Barking, Kelly
G. Cardon & Associates, Ogden, for plaintiff and
appellant.


Ben H. Hadfield, Mann, Hadfield, & Thorne, Brigham
City, for defendant and respondent.


Before BILLINGS, GARFF, and ORME, JJ.


OPINION


GARFF, Judge:


Appellant challenges the district court's rulings in
her divorce proceeding concerning alimony, property


distribution, and attorney fees. We affirm in part and
reverse in part.


Appellant Mary Munns and respondent Lowell Shelley
Munns had been married for thirty-eight years at the
time their decree of divorce was entered. Twelve
children were born from this marriage, three of whom
were still minors at the time the divorce was filed, and
two of whom are still minors.


Appellant was, at the time of the divorce, fifty-eight
years old. She is in relatively good health except for a
problem with her hands, which required surgery, and
an ulcer. She also suffers from a partial hearing loss,
for which she must wear a hearing aid in each ear. She
did not work outside of the home during the marriage,
so developed no marketable skills. Since the beginning
of the divorce proceedings, appellant has been unable
to obtain full or part-time work except as a substitute in
the local school lunch program, totalling three to four
hours per day of minimum-wage work when available.
At the time of the final hearing, she had only worked
two shifts as a substitute, and had no expectation of
getting a permanent position.


*118  Respondent had worked full-time at Morton
Thiokol for fourteen years, with an hourly wage at the
time of the final hearing of $13.97 per hour. During
many of the years of the marriage, he had been able to
work substantial overtime, resulting in annual incomes
of between $35,000 and $38,669. However, beginning
in 1988, his opportunity to work overtime decreased
dramatically. Respondent is also self-employed on
his farm, generating an annual income of $4,000 to
$7,000.


During the course of the marriage, the parties acquired
the following property: A house on .82 acres of land
and an adjoining unimproved .79 acre lot; household
furnishings; a one-half acre lot with a double wide
mobile home on it; two parcels of agricultural property,
totalling about 200 acres; several old vehicles, most
of which did not operate; livestock; a savings account;
and a huge collection of junk and scrap metal.


Appellant filed for divorce on July 31, 1986. During
the pendency of these proceedings, appellant paid off
the mortgage on the house.
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On November 24, 1987, the court granted the parties a
divorce decree and continued the case for the purpose
of obtaining testimony regarding property valuation.


The court subsequently issued a memorandum
decision on August 1, 1988. In it, the court granted
appellant custody of the two remaining minor children,
child support of $197 per child per month, and
temporary alimony of $300 per month, ending when
appellant reaches the age of 62. The court valued the
parties' properties and divided them in kind, equalizing
the property division by awarding appellant $9,000, to
be paid in two equal annual installments of $4,500.


Appellant had incurred $2,000 in attorney fees,
exclusive of costs, during the pendency of the divorce.
By the time of the final hearing, she had paid $475
of this amount from joint funds, leaving a balance of
$1,525 plus costs. Respondent had incurred $2,300 in
attorney fees. The court ordered each party to pay his
or her own attorney fees.


Appellant contends that: (1) The trial court unfairly
distributed the property by (a) awarding all the
property in kind, rather than requiring that the
properties be sold and the proceeds used to first
liquidate the parties' obligations and then to be split
between them; (b) awarding an oversized portion
of the property, including all the liquid assets, to
respondent; and (c) allowing respondent to pay the
$9,000 judgment over a two year period. (2) The trial
court abused its discretion in awarding her temporary
alimony of only $300 per month. (3) The trial court
similarly abused its discretion in failing to award
her attorney fees. Respondent alleges that appellant
has brought a frivolous appeal and, thus, should be
required to pay his attorney fees on appeal.


I.


PROPERTY DISTRIBUTION


The trial court awarded plaintiff, as her portion of the
marital property, the family house, the mobile home
and lot, the building lot, two vehicles, the household
furnishings, and the savings account, plus the $9,000
judgment. Respondent received the farm property,
subject to the mortgage; the remaining vehicles and


machinery, subject to the debts owed on them; the
junk and scrap metal; and the livestock. As indicated,
he was ordered to pay appellant $4,500 within twelve
months of the date of the entry of the decree, and the
balance of $4,500 within the following twelve months.


[1]  In dividing a marital estate, the trial court
is empowered to enter equitable orders concerning
property distribution. Kerr v. Kerr, 610 P.2d 1380,
1382 (Utah 1980); Weston v. Weston, 773 P.2d 408,
410 (Utah Ct.App.1989); Rasband v. Rasband, 752
P.2d 1331, 1335 (Utah Ct.App.1988). In making such
orders, the court is permitted considerable discretion,
which will not be disturbed so long as it exercises
this discretion in accordance with the standards set by
this state's appellate courts. Weston, 773 P.2d at 410;
see also Carlton v. Carlton, 756 P.2d 86, 87 (Utah
Ct.App.1988).


*119  [2]  First, we do not find that the trial court
abused its discretion in awarding all property in kind
rather than ordering its sale and then awarding the
proceeds. It is clear from the record that the trial
court considered forcing such a sale, but apparently
abandoned that solution because of the parties' hostility
toward each other and their total refusal to cooperate


during the course of the litigation. 1  The court is not
required to order the sale of any property, but may
award property in kind and leave any sale to the
discretion of the party to whom it is awarded.


[3]  Second, we do not find that the trial court awarded
a substantially larger portion of the marital estate
to respondent than to appellant. To permit appellate
review of a trial court's property distribution in a
divorce proceeding, the distribution should be based
upon adequate findings. Andersen v. Andersen, 757
P.2d 476, 479 (Utah Ct.App.1988). These findings
must place a dollar value on the distributed assets. Id.


In the present case, the trial court was so concerned
with finding the appropriate property values that, when
the valuation evidence was inadequate, it continued


the hearing for further appraisal information. 2


After hearing evidence as to the value of the
parties' properties, and after personally inspecting the
property, the court made specific written findings
as to value of each item of property, as follows:
(1) The family home and lot plus the undeveloped
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lot, $26,388; (2) the mobile home and lot, $26,000;
(3) the building lot, $11,000; (4) the farm, $48,547;
(5) various vehicles and farm machinery, $23,859;
(6) junk and scrap metal, $10,000; (7) household
furnishings, $3,000; (8) livestock, $4,000; (9) the
savings account, $3,200; and (10) two vehicles, $850.


[4]  This court will not disturb the trial court's
valuations absent a showing of a clear abuse of
discretion. Ebbert v. Ebbert, 744 P.2d 1019, 1023
(Utah Ct.App.1987). The evidence presented on the
record supports the trial court's findings. Respondent
correctly points out that much of appellant's so-called
“evidence” as to her property valuations were not part
of the record, but were introduced for the first time on
appeal. It is well settled that we do not review evidence
for the first time on appeal. Low v. Bonacci, 788 P.2d
512, 513 (1990). Further, even if appellant's appraisal
had been a part of the evidence, failure of the court to
accept one party's proposed valuation of property is not
an abuse of discretion. *120  Ebbert, 744 P.2d at 1023.
We find that the trial court did not abuse its discretion
in evaluating the parties' property and, therefore, did
not unfairly distribute it.


Third, the record does not support appellant's claim
that the trial court awarded all the nonliquid assets to
her while awarding all the liquid assets to respondent.
It is well settled that there is no fixed formula for
the division of marital property, but that the trial
court has the power to divide property and income so
that the parties may readjust their lives to their new
circumstances as well as possible. Weston, 773 P.2d at
411; see also Sorensen v. Sorensen, 769 P.2d 820, 824
(Utah Ct.App.1989) cert. granted 779 P.2d 688 (1989).


Here, the trial court awarded appellant, who needed
income and was clearly unable to provide herself
with a place to live, the marital home, the building
lot, the mobile home and lot, vehicles, the household
furnishings, a savings account, and the $9,000
judgment. Respondent, who loved the farm and
worked it, and who had acquired the junk over the
course of the marriage, was awarded the farm property
subject to the mortgage, vehicles and farm machinery
subject to the debts on them, livestock, and the junk.
The trial court apparently allocated the property based
upon the parties' needs and interests. We find no error
in this.


While the farm property generated some income, the
record suggests that the income generated did not even
offset the cost of servicing the various mortgages on
the property. Farm property and equipment are not
easily and quickly sold, and so are not, as appellant
contends, liquid assets. However, the junk and the
livestock have some liquidity, in that a $10,000 offer
had been made for the junk and respondent had sold
some of the livestock during the pendency of this
action.


While appellant's assets are, likewise, not very liquid,
she was awarded more liquid assets than respondent.
Although the house was in such poor condition that
it probably could not be sold without a great deal of
renovation expense, the parties had previously sold the
mobile home to a buyer who had defaulted, indicating
that it could be sold or at least rented; the building lot
was certainly able to be sold; and the savings account
and the $9,000 judgment, being cash, are liquid assets.
We find no abuse of discretion here.


[5]  Fourth, the trial court did not err in allowing
respondent to pay off the $9,000 judgment over the
period of two years. In allocating the properties,
the trial court granted the debt-free properties to
appellant, but granted properties heavily encumbered
with debt to respondent. From the court's remarks
during the trial, it is evident that he was concerned with
respondent's ability to make the mortgage payments on
the farm property, along with his other, court-ordered
obligations. Given respondent's heavy debt burden, we
do not find that the trial court abused its discretion in
allowing respondent to pay the judgment off over a two
year period.


In sum, we do not find that the trial court abused its
discretion in distributing the parties' scant resources.


II.


ALIMONY


A. Amount
Appellant argues that the trial court did not consider
the necessary factors in making the alimony award
when, as she states, the record clearly shows that the
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property awarded to her is not capable of producing
income, she is not financially able to repair her
dilapidated house, and $300 per month is inadequate
to cover her personal expenses. Further, she states
that she is unable to produce a sufficient income for
herself because she is a woman in her fifties with no
marketable skills and no prospects of employment,
while respondent, because of his assets and his regular
employment, is in a position to pay a larger alimony
award than the court ordered.


Respondent, on the other hand, maintains that
appellant does not have financial need for an increased
alimony award because the $300 in alimony, along
with the child support, rental income she should be
*121  able to receive from the mobile home property,


and interest income on the proceeds of the sale of the
building lot should result in a net income sufficient
to meet her expenses. He further argues that she
is capable of part-time employment and, in fact, is
employed part-time; and that his court-ordered debt
burden, including alimony, has left him with only
$410.83 per month to live on, so he is unable to pay
additional alimony.


[6]  In setting an award of alimony, a trial court
must consider three factors: (1) the financial condition
and need of the receiving spouse; (2) the ability
of the receiving spouse to produce a sufficient
income for him or herself; and (3) the ability of the
responding spouse to provide support. Noble v. Noble,
761 P.2d 1369, 1372 (Utah 1988); Jones v. Jones,
700 P.2d 1072, 1075 (Utah 1985); Throckmorton v.
Throckmorton, 767 P.2d 121, 124 (Utah Ct.App.1988).
On appeal, we will not disturb the trial court's alimony
award unless such a serious inequity has resulted as
to manifest a clear abuse of discretion. Fullmer v.


Fullmer, 761 P.2d 942, 950 (Utah Ct.App.1988).


[7]  Appellant estimated that she would need a
minimum of $1,090 per month to meet her expenses.
The trial court specifically found, in its findings
of fact, that appellant had not worked outside the
home during the marriage except for her part-time
work in the school lunch program, but was capable
of employment. It also found that respondent was
currently employed at the rate of $13.90 per hour
at Morton Thiokol, but that there were substantial
marital debts, which it ordered respondent to pay. It


then granted plaintiff $300 per month alimony based
upon “the debts, the duration of payment, duration
of the marriage, plaintiff's lack of work experience
and employment skills, recognizing the ages of the
children, the eventual receipt of social security and
retirement benefits together with income realized from
the properties.” Upon a review of the record, including
these findings, it is apparent to us that the trial court
did consider the three Jones factors in determining the
amount of alimony.


The purposes of alimony include enabling the
receiving spouse to maintain, as nearly as possible,
the standard of living enjoyed during the marriage,
and preventing the receiving spouse from becoming
a public charge. Throckmorton, 767 P.2d at 124;
Martinez v. Martinez, 754 P.2d 69, 74 (Utah
Ct.App.1988) cert. granted 765 P.2d 1277 (1989);
Naranjo v. Naranjo, 751 P.2d 1144, 1146 (Utah
Ct.App.1988). Further, alimony should, so far as
possible, equalize the parties' respective standards of
living. Naranjo, 751 P.2d at 1146; see also Gardner v.
Gardner, 748 P.2d 1076, 1081 (Utah 1988).


Here, the parties have approximately equal, if low,
standards of living, which is not a substantial deviation
from the “low, minimum” standard of living which
the parties experienced during the marriage. “This is
simply one of those all-too-frequent situations where
the court was confronted with the impossible task of
attempting to cut one blanket to cover two beds and
satisfy both parties when the truth of the matter is
that they cannot afford a divorce, but must have one
anyway.” Bader v. Bader, 18 Utah 2d 407, 424 P.2d
150, 151 (1967). We find no abuse of discretion in the
trial court's amount of alimony awarded.


B. Duration
[8]  However, the trial court ordered that appellant's


alimony terminate, inter alia, “upon the plaintiff's
62nd birthday and her eligibility to begin receiving
Social Security payments.” Appellant challenges this
termination of her alimony award.


While an award of temporary alimony is entirely
appropriate in other situations, see, e.g., Rayburn v.
Rayburn, 738 P.2d 238, 241 (Utah Ct.App.1987),
we have held on numerous occasions that temporary
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alimony is inappropriate for women in circumstances
comparable to those of appellant.


For example, in Andersen v. Andersen, 757 P.2d 476
(UtahCt.App. 1988), the wife was in her fifties, had
spent most of her life providing services to her family
with no monetary remuneration, and had minimal
work experience. This court found that *122  she
could not be expected to find a job immediately upon
completing her schooling, and that her salary, when
she did find employment, was unknown. Id. at 478.
Thus, it overruled a temporary alimony award. Id. at
479.


Similarly, in Jones, 700 P.2d at 1072, Mrs. Jones
was fifty-two years old at the time of trial. She had
only performed sporadic, seasonal, and unskilled jobs
during the marriage, and, with the full consent of her
husband, had devoted most of her time to rearing the
parties' four children. She had no professional training,
few marketable skills, and no independent income. Id.
at 1075. The Utah Supreme Court stated, in overruling
her temporary alimony award and ordering permanent
alimony, that it is “entirely unrealistic to assume
that a woman in her mid–50's with no substantial
work experience or training will be able to enter
the job market and support herself in anything even
resembling the style in which the couple had been
living.” Id. at 1075; see also Paffel v. Paffel, 732 P.2d
96, 103 (Utah 1986); Olson v. Olson, 704 P.2d 564,
567 (Utah 1985); Higley v. Higley, 676 P.2d 379, 381–
82 (Utah 1983); Rasband, 752 P.2d at 1334; Sampinos
v. Sampinos, 750 P.2d 615, 618 (Utah Ct.App.1988).


In the present case, appellant is a woman in her late
fifties, who, while in reasonably good health, has never
been substantially employed and has not developed
any employable skills. It is similarly unrealistic to
assume that she will ever be able to provide for
herself at any reasonable level. Therefore, the trial
court abused its discretion in terminating her alimony
at age sixty-two. If the parties' circumstances change
as a result of one or the other's receipt of social
security and/or retirement benefits, the court, with
its continuing jurisdiction, may modify the alimony
award at such time as the entitlement and actual


amounts of the benefits become definite. 3  Olson, 704
P.2d at 567; Andersen, 757 P.2d at 479. We, therefore,
reverse the trial court's termination of appellant's


alimony and order that respondent be required to pay
alimony to appellant indefinitely. Of course, alimony
will terminate as a matter of statute upon certain
occurrences, see Utah Code Ann. § 30–3–5 (1989),
and may be modified as to amount upon appropriate
petition and a showing of changed circumstances.


III.


ATTORNEY FEES


Appellant alleges that the trial court abused its
discretion by failing to award her attorney fees. She
states that she should have been awarded attorney
fees because the record is replete with evidence that
she is in dire need of financial assistance, having no
income other than alimony and child support and no
liquid assets or marketable skills, while respondent
has a steady job and liquid assets. On the other hand,
respondent alleges that appellant did not demonstrate
need because her property is virtually debt-free and she
would be receiving a $9,000 judgment over the space
of two years from which she could pay the attorney
fees.


[9]  To recover attorney fees in a divorce action, the
moving party must show evidence (1) establishing
the financial need of the requesting party, and (2)
demonstrating the reasonableness of the amount of the
award. Rasband, 752 P.2d at 1336; Huck v. Huck, 734
P.2d 417, 419 (Utah 1986); Kerr, 610 P.2d at 1384;
Sorensen, 769 P.2d at 832. Where either of these two
factors have not been shown, we have reversed awards
of attorney fees. Beals v. Beals, 682 P.2d 862, 864
(Utah 1984).


*123  [10]  The parties both succeeded in
establishing their respective financial need, and
the attorneys presented evidence demonstrating the
reasonableness of their respective fees. Therefore, the
trial court would have been justified in awarding either
party attorney fees. However, while a trial court may
award attorney fees in divorce proceedings, pursuant
to Utah Code Ann. § 30–3–3 (1989), Rasband, 752
P.2d at 1336, the decision to award attorney fees
lies primarily within the trial court's sound discretion.
Kerr, 610 P.2d at 1384; Andersen, 757 P.2d at 480.
Under the present circumstances, in which neither



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988089561&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988089561&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988089561&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988089561&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988089561&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985129562&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1072&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1072

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985129562&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985129562&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985129562&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986162226&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_103&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_103

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986162226&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_103&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_103

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985139996&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_567&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_567

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985139996&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_567&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_567

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984105643&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_381&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_381

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984105643&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_381&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_381

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988052261&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1334&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1334

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988029273&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_618&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_618

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988029273&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_618&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_618

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985139996&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_567&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_567

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985139996&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_567&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_567

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988089561&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_479&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_479

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS30-3-5&originatingDoc=I235902d7f78411d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988052261&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1336&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1336

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986155780&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_419&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_419

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986155780&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_419&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_419

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980114756&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1384&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1384

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989028871&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_832&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_832

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984129405&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_864&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_864

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984129405&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_864&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_864

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS30-3-3&originatingDoc=I235902d7f78411d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988052261&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1336&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1336

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988052261&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1336&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1336

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980114756&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1384&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1384

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988089561&pubNum=661&originatingDoc=I235902d7f78411d9b386b232635db992&refType=RP&fi=co_pp_sp_661_480&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_480





Munns v. Munns, 790 P.2d 116 (1990)


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 6


party reasonably has the ability to pay the other party's
attorney fees, we do not find that the trial court abused
its discretion in ordering each party to pay his or her
own attorney fees.


IV.


FRIVOLOUS APPEAL


[11]  Respondent argues that appellant has brought
a frivolous appeal because she relies substantially on
valuation evidence that was not admitted on the record,
so she does not have a reasonable factual basis for her
appeal. He, therefore, requests that this court award
him attorney fees on appeal.


We have defined a frivolous appeal as one without
a reasonable legal or factual basis as defined in rule
40(a) of the Rules of the Utah Court of Appeals.
Riche v. Riche, 784 P.2d 465, 470 (Utah Ct.App.1989);
Maughan v. Maughan, 770 P.2d 156, 162 (Utah


Ct.App.1989); Porco v. Porco, 752 P.2d 365, 369
(Utah Ct.App.1988). Because appellant prevailed on
the issue of the termination of alimony, she has not
brought a frivolous appeal, even though some of her
grounds for error were not well taken. With respect
to the issues upon which respondent prevailed, an
unsuccessful appeal which is worthy of consideration
is not an egregious case worthy of sanctions and,
therefore, is not frivolous. See Maughan, 770 P.2d at
162; Brown v. Harry Heathman, Inc., 744 P.2d 1016,
1019 (Utah Ct.App.1987). We, therefore, decline to
award attorney fees to respondent on appeal.


Affirmed in part and reversed in part, and the matter is
remanded for further proceedings consistent with this
opinion.


BILLINGS and ORME, JJ., concur.


All Citations


790 P.2d 116


Footnotes
1 At the close of the September 22, 1986 hearing, at which the trial court ordered the parties' divorce, the


court stated:
As far as this court is concerned, I think you are going to have to dispose of some property or else you
are going to lose it by default. I'm going to make an order that neither party disposes of any property
unless both attorneys consent to the sale or otherwise in refinancing or otherwise because I can't see
how you can survive in making those payments and apparently not getting any income out of the farm.
It doesn't seem practical to the court that you retain the 300 acres, but that's up to the parties to decide
on ... and I hope the parties can get together and figure out some way to dispose of the property because
you are not going to be able to live separately on the present income.


As subsequent events indicated, the parties were unable to cooperate in even the most trivial matters,
so the trial court apparently concluded that they would not be able to cooperate in making major property
sales.


2 The trial court stated, after the first valuation hearing, that:
The court is left without a whole lot of information relative to values.
We have not had one professional appraiser in here that I felt had any real competence, either in
personal property or real estate, either one. I understand the reasons for that but I'm still left without
information that would be very helpful, particularly in light of the testimony by Mr. Munns that he wants
to retain a lot of that property, and I can understand his desire to do so, but it makes it very difficult....
I recognize the difficulty of getting appraisals but I, frankly, cannot decide a case of this magnitude
without having some idea as to the values of the property, and had the motion not been made, I'd have
made it myself. I don't know how to handle that, but I'm going to give a continuance on this thing for
one purpose....
In this case I find it entirely lacking testimony as to values. The plaintiff's case had not rested. I'm going
to give an opportunity for both parties to come back at another time and schedule it for one half day,
one purpose only. That's for testimony relative to values, hopefully from some experts.
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3 Respondent's reliance on language in Dehm v. Dehm, 545 P.2d 525 (Utah 1976) for the proposition that
alimony is not intended to provide retirement income is not well placed. Taking the relevant language in
context is sufficient to distinguish Dehm from the present situation, in which appellant has never worked
outside the home and is almost totally without ability to provide for herself:


In a situation such as this, where the defendant is gainfully employed, making a salary sufficient to
satisfy her needs, is adequately housed, and is in good health; one of the functions of alimony is not to
provide retirement income. We do not want to confuse alimony with annuity.


Id. at 528–29.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Husband filed petition for divorce, and
wife filed separate lawsuit against husband's family
trust, seeking declaration of her rights in trust assets.
The Fourth District, Provo Department, James R.
Taylor and Lynn W. Davis, JJ., entered decree of
divorce and declared that wife had no enforceable
interest in trust assets.


Holdings: On certification from the Court of Appeals,
the Supreme Court, Parrish, J., consolidated cases for
purposes of appeal and held that:


[1] trust was revocable;


[2] wife remained settlor of trust, and thus had right to
revoke portion of trust funded with her property;


[3] there was no basis to disqualify judge in divorce
proceedings;


[4] district court acted within its discretion in limiting
discovery and evidence at trial;


[5] district court acted within its discretion in denying
wife temporary and permanent alimony;


[6] district court acted within its discretion in denying
wife's motion for leave to amend pleading to request
joint custody; and


[7] attorney's fee agreement and unreasonable fees
violated rules of professional conduct.


Affirmed in part, reversed in part, and remanded.


Durham, J., filed opinion concurring in part and
dissenting in part.
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opinion concurring in part and dissenting as to Part
III.C.2.d. Having recused themselves, Chief Justice
DURRANT and Justice LEE do not participate herein;
District Judges TODD M. SHAUGHNESSY and W.
BRENT WEST sat.


Justice PARRISH, opinion of the Court:


INTRODUCTION


*1  ¶ 1 These interrelated cases arise from the
marriage dissolution of Dr. Charles Dahl and Ms.
Kim Dahl. On appeal of the divorce case, Ms.
Dahl challenges the district court's substantive rulings
on alimony, child custody, and distribution of the
marital estate. She additionally challenges the district
court's rulings on judicial bias, evidentiary issues, and
attorney fees. Ms. Dahl also appeals the outcome of a
separate, but related, lawsuit involving marital assets
contained in the Dahl Family Irrevocable Trust (Trust).
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Although these cases came before this court separately,
we consolidate them, sua sponte for the purposes of
appeal and remand, based on our conclusion that the
Trust should have been joined as a party to the divorce
action.


FACTUAL AND PROCEDURAL
BACKGROUND


¶ 2 Due to the complex factual and procedural history
of these cases, we provide only a brief overview
of the underlying facts here. We will discuss the
relevant facts in more detail below as they relate to our
resolution of the various issues.


¶ 3 Dr. Charles Dahl and Ms. Kim Dahl were married
for nearly eighteen years. Dr. Dahl is a practicing
cardiologist. Ms. Dahl earned a master's degree in
education and worked as an interior designer and
school counselor prior to her marriage to Dr. Dahl.
During the couple's marriage, Ms. Dahl was the
primary caregiver to the couple's two children, D.D.


and C.D., 1  and did not work outside the home.


¶ 4 Dr. Dahl filed for divorce on October 24,
2006. Following years of pretrial proceedings, the
divorce court conducted a bench trial over fourteen
nonconsecutive days, beginning in September 2009.
The divorce court issued its Findings of Fact and
Conclusions of Law on April 5, 2010, and the Decree
of Divorce was entered July 20, 2010.


¶ 5 The divorce proceedings were extremely
contentious. The parties fiercely disputed custody of
their children, Ms. Dahl's right to temporary and
permanent alimony, and the proper distribution of the
marital estate. The discovery process was rife with
abuses on both sides, which delayed trial. The pretrial
disclosure process was similarly fraught and ultimately
resulted in the exclusion of most of Ms. Dahl's trial
exhibits and expert witnesses. The district court aptly
described the pretrial proceedings as a “train wreck.”


¶ 6 On appeal of the divorce action, Ms. Dahl asserts
several claims of error: (1) that the district court
judge, Judge Taylor, was biased against her; (2) that
the district court abused its discretion in various
evidentiary rulings; (3) that the district court abused its


discretion when it failed to award Ms. Dahl temporary
and permanent alimony; (4) that the district court
unfairly divided the marital assets in favor of Dr. Dahl;
(5) that the district court erred in not considering joint
custody of the couple's children; and (6) that the district
court erred in not ordering Dr. Dahl to pay Ms. Dahl's
attorney fees. We affirm in part, reverse in part, and
remand for further proceedings.


*2  ¶ 7 Ms. Dahl brought a separate action against
the Trust, Marlette Enterprises, L.L.C., Dr. Dahl's real
estate investment company, and C. Robert Dahl, Dr.
Dahl's brother who served as the Trust's investment
trustee (collectively Trust Defendants). In essence,
Ms. Dahl sought a share of the Trust assets, which
she claimed were marital property. Specifically, she
sought declaratory judgment as to the parties' rights
and obligations under the Trust, arguing that the Trust
was null and void, that the Trust was revocable as
a matter of law, that Ms. Dahl was a settlor of the
Trust, and that she was entitled to an accounting from
the Trust. The parties filed cross-motions for summary
judgment, and the district court granted the Trust
Defendants' motion, dismissing Ms. Dahl's claims. She
asserts that the district court erred when it declared
that she had no enforceable interest in Trust assets. We
agree and therefore reverse.


¶ 8 Ms. Dahl's appeals of both the divorce action and
the trust action came before the court of appeals. The
court of appeals certified both appeals to us. We have
jurisdiction pursuant to section 78A–3–102(3)(b) of
the Utah Code.


ANALYSIS


I. CONSOLIDATION OF THE
DIVORCE AND TRUST ACTIONS


[1]  ¶ 9 As an initial matter, we address Ms. Dahl's
failure to join the Trust in the divorce action. Despite
years of pretrial proceedings in the divorce action,
counsel for Ms. Dahl failed to join the Trust as a
defendant. Then, just weeks before the start of the
divorce trial, Ms. Dahl's attorneys initiated the separate
lawsuit against the Trust. The divorce court refused
to consider the Trust assets in distributing the marital
estate, ruling that the eve of trial was too late to join
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a new party and that it could not consider Trust assets
that were the subject of other pending litigation. Given
Ms. Dahl's failure to join the Trust as a defendant in
the divorce action, we do not fault the divorce court for
refusing to consider the Trust assets.


[2]  ¶ 10 Courts may “make a legally binding
adjudication only between the parties actually joined
in the action.” Hiltsley v. Ryder, 738 P.2d 1024, 1025
(Utah 1987); see also R.M.S. Corp. v. Baldwin, 576
P.2d 881, 883 (Utah 1978) (holding that no judgment
could be entered against a corporation not joined as a
party before the court). Because of Ms. Dahl's failure
to add the Trust as a party, the district court was correct
that it had no power to adjudicate the parties' rights in
the Trust assets.


[3]  ¶ 11 The Trust assets included marital property.
Without the power to consider and distribute the Trust
assets, the district court lacked the authority to fully
and fairly distribute the marital estate. Accordingly,
the Trust should have been joined as a party to the


divorce action. 2  Counsel's failure to join the Trust
prevented the district court from considering the Trust
and its assets and therefore prevented a complete
distribution of the marital estate. But we are now in
a position to consider the Trust and its assets because
both the Trust and divorce cases are before us. And
“appellate courts may raise the issue [of joinder] sua
sponte.” Hiltsley, 738 P.2d at 1025. Accordingly, we
hereby consolidate the Trust and divorce cases for


purposes of appeal. 3  And we remand both cases to the
district court that handled the divorce case and direct
it to join the Trust as a party to the divorce action.


II. THE TRUST ACTION


*3  ¶ 12 On July 31, 2009, Ms. Dahl brought an
action seeking a declaration of her rights in the
Trust assets and requesting an accounting of the
Trust's activities and a copy of the Trust agreement.
Following discovery, both parties moved for summary
judgment. The district court held a hearing on the
parties' cross-motions on August 31, 2011. At the
conclusion of the hearing, the court instructed counsel
for both parties to prepare orders consistent with
their respective positions. Ultimately, the district court
granted summary judgment in favor of the Trust


Defendants and signed the order prepared by their
counsel.


¶ 13 In adopting the order, the district court held that
the Trust was irrevocable and that Ms. Dahl had no
enforceable interest in the Trust assets. Though the
Trust agreement contained a choice-of-law provision,
the order did not specify whether the court was
construing the Trust according to Utah or Nevada law.
But it appears to have construed the Trust according to
both Utah and Nevada law.


¶ 14 On appeal, Ms. Dahl argues (1) that the district
court erred in its choice-of-law analysis, (2) that the
court erred when it held that the Trust was irrevocable
and that Ms. Dahl had no enforceable interest in Trust
assets, and (3) that the district court exceeded its
authority when it opined that the statute of limitations


had lapsed on several claims not actually before it. 4


[4]  ¶ 15 Summary judgment is appropriate when
“there is no genuine issue as to any material fact and ...
the moving party is entitled to a judgment as a matter
of law.” UTAH R. CIV. P. 56(c). Accordingly, we
review the district court's grant of summary judgment
for correctness and take “the facts and [any] inferences
to be drawn therefrom in the light most favorable to the
nonmoving party.” Peterson v. Coca–Cola USA, 2002
UT 42, ¶ 7, 48 P.3d 941.


¶ 16 Because Utah has a strong public policy interest
in the equitable division of marital assets, we will not
enforce the choice-of-law provision contained in the
Trust. Instead, we construe the Trust according to Utah
law. We hold that the Trust is revocable under Utah law
and that Ms. Dahl has an interest in the Trust property
as a settlor of the Trust. We further hold that the district
court erred when it purported to adjudicate claims
not properly before it. Before we address Ms. Dahl's
specific claims of error, we first turn our attention to
an inconsistency in the district court's order granting
summary judgment in favor of the Trust Defendants.


A. The District Court's November 11,
2011 Order Is Internally Inconsistent


¶ 17 The district court adopted the order drafted by
counsel for the Trust Defendants. That order was
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internally inconsistent. The order first addressed Ms.
Dahl's request for declaratory judgment concerning the
rights and duties of the parties vis-à-vis the Trust. After
reviewing the law relating to declaratory judgment
actions, the order stated that the court could “refuse
to render or enter a declaratory judgment or decree
where a judgment or decree, if rendered or entered,
would not terminate the uncertainty or controversy”
between the parties. It then stated that because a
declaratory judgment would not terminate the parties'
dispute, it would decline “to undertake the seemingly
meaningless task of declaring the rights and duties of
the parties to [the] action.”


*4  ¶ 18 Despite this language, which states that the
district court was declining to order any declaratory
relief, the order goes on to do just that. The order states
that the Trust could not be rendered “null and void” on
the basis of the facts presented by Ms. Dahl, that Ms.
Dahl had no legally enforceable interest in the Trust
assets, and that the Trust was irrevocable as a matter
of law. Finally, the order states that Ms. Dahl did not
have the right to a general accounting from the Trust.
Because these rulings constitute a declaration as to the
matters in dispute, they are inconsistent with the prior
ruling that the court was declining to declare the rights


of the parties in this matter. 5


[5]  [6]  [7]  ¶ 19 When confronted with an
ambiguous order, we will construe it using the same
rules that apply to all legal documents. Culbertson v.
Bd. of Cnty. Comm'rs, 2001 UT 108, ¶ 15, 44 P.3d 642,
overruled on other grounds by Madsen v. JPMorgan


Chase Bank, N.A., 2012 UT 51, 296 P.3d 671. We
first “look to the language of the order,” and “[may]
resort to the pleadings and findings.” Id. Our task is
to “interpret an ambiguity [in a manner that makes]
the judgment more reasonable, effective, conclusive,
and [that] brings the judgment into harmony with the
facts and the law.” Id. (alterations in original) (internal
quotation marks omitted). And we will “construe any
ambiguities in the order against the prevailing parties
who drafted it.” Id.


¶ 20 Though purporting to deny declaratory relief, the
order goes into great detail in articulating the parties'
respective rights and duties as to the Trust. Indeed,
it carefully articulates Ms. Dahl's various claims and
rules on each. And because the order was drafted by


counsel for the Trust Defendants, we construe any
ambiguity in favor of Ms. Dahl. Accordingly, we
strike those paragraphs of the order declining to award
declaratory relief as surplusage that is inconsistent
with the order as a whole.


¶ 21 Having dealt with the inconsistency in the district
court's order, we turn our attention to Ms. Dahl's
substantive claims.


B. We Construe the Trust According to Utah Law


[8]  ¶ 22 Ms. Dahl argues that the district court
erred when it applied Nevada law and construed the
Trust as irrevocable. She argues that construing the
Trust as irrevocable under Nevada law would violate
Utah public policy by creating “a serious inequity”
in the distribution of the marital estate. In response,
Dr. Dahl argues that the Trust is irrevocable under
both Utah and Nevada law and, therefore, the Trust's
choice-of-law provision is “not material in this case.”
Dr. Dahl concedes that Ms. Dahl has an enforceable
interest in the Trust assets if we find the Trust to be
revocable. While both parties agree that application
of Nevada law would require us to hold the Trust


irrevocable, 6  they disagree as to the result under Utah
law. Accordingly, our first task is to determine which
state's law governs construction of the Trust.


*5  [9]  ¶ 23 Because Utah is the forum state, Utah
choice-of-law rules apply. Waddoups v. Amalgamated
Sugar Co., 2002 UT 69, ¶ 14, 54 P.3d 1054. Under
Utah choice-of-law rules, we will generally enforce a
choice-of-law provision contained in a trust document,
unless doing so would undermine a strong public
policy of the State of Utah. See UTAH CODE § 75–7–
107 & cmt. (“This section does not attempt to specify
the strong public policies sufficient to invalidate a
settlor's choice of governing law.”); see also Jacobsen
Constr. Co. v. Teton Builders, 2005 UT 4, ¶ 19, 106
P.3d 719 (refusing to allow parties to “employ choice
of law provisions to force forum states to enforce
contractual terms wholly repugnant to local public
policy”). Thus, we will refuse to enforce a settlor's
choice-of-law provision if doing so would undermine
strong public policy goals of this state.


¶ 24 Section 5.4.6 of the Trust agreement provides:
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Governing Law. The validity, construction and
effect of the provisions of this Agreement in all
respects shall be governed and regulated according
to and by the laws of the State of Nevada. The
administration of each Trust shall be governed by
the laws of the state in which the Trust is being
administered.


Issues concerning the meaning of trust terms, the legal
effect of those terms, and the status of individuals vis-
à-vis the Trust are all matters of trust construction.
See BLACK'S LAW DICTIONARY 355, 592 (9th
ed.2009) (defining “construction” and “effect”).
Conversely, questions related to the performance of the
trustee's duties and the management of trust assets are
issues of trust administration. See id. at 49 (defining
“administration”); 90 C.J.S. Trusts § 225. The central
dispute between the parties in this case concerns
the revocability of the Trust. This is an issue of
trust construction to which we would ordinarily apply
Nevada law. But we cannot apply Nevada law without
violating Utah public policy.


[10]  [11]  [12]  ¶ 25 Utah has a long-established
policy in favor of the equitable distribution of marital
assets in divorce cases. See UTAH CODE § 30–3–
5(1) (authorizing Utah courts to enter “equitable orders
relating to the children, property, debts or obligations,
and parties” in a divorce); see also Englert v. Englert,
576 P.2d 1274, 1276 (Utah 1978) (“The import of
our decisions implementing [section 30–3–5] is that
proceedings in regard to the family are equitable
in a high degree; and that the court may take into
consideration all of the pertinent circumstances. It
is our opinion that the correct view under our law
is that this encompasses all of the assets of every
nature possessed by the parties, whenever obtained and
from whatever source derived.”). We have previously
indicated that the purpose of section 30–3–5 of the
Utah Code is to empower courts to “enforce, after
divorce, the duty of support which exists between
a husband and wife.” Callister v. Callister, 1 Utah
2d 34, 261 P.2d 944, 948 (1953). Moreover, “[t]he
overarching aim of a property division, and of the
decree of which it and the alimony award are
subsidiary parts, is to achieve a fair, just, and equitable
result between the parties.” Noble v. Noble, 761
P.2d 1369, 1373 (Utah 1988). Thus, by legislative
enactment and our long-standing precedent, Utah has


an interest in ensuring that marital assets are fairly and
equitably distributed during divorce and that divorcing
spouses both retain sufficient assets to avoid becoming
a public charge.


*6  [13]  ¶ 26 To this end, Utah law presumes that
property acquired during a marriage is marital property
subject to equitable distribution. See Woodward v.
Woodward, 656 P.2d 431, 432–33 (Utah 1982) (“The
essential criterion is whether a right to the benefit
or asset has accrued in whole or in part during the
marriage. To the extent that the right has so accrued it is
subject to equitable distribution.”). Thus, to the extent
that the Trust corpus contains marital property, Utah
has a strong interest in ensuring that such property is
equitably divided in the parties' divorce action.


¶ 27 Dr. Dahl admits that at least some of the Trust
assets originated as marital property. For example,
Ms. Dahl conveyed her interest in the couple's marital
home to the Trust via a warranty deed. In addition, Ms.
Dahl claims to have conveyed to the Trust her interest
in Marlette Enterprises and other marital property with


a value of at least $2 million. 7  Because Utah has
a strong policy of equitable distribution of marital
assets, we decline to enforce the Trust's choice-of-law
provision on the grounds that doing so would deny
the district court the ability to achieve an equitable
division of the marital estate. We therefore construe
the Trust according to Utah law.


C. Because the Trust Is Revocable
Under Utah Law, Ms. Dahl Has an


Enforceable Interest in the Trust Property


¶ 28 Having determined that we will construe the Trust
according to Utah law, we turn our attention to whether
the Trust is revocable and, if so, what interest Ms. Dahl
has in the Trust assets.


1. The Trust Is Revocable Because Dr. Dahl
Reserved an Unrestricted Power to Amend
[14]  [15]  [16]  ¶ 29 Ms. Dahl argues that the Trust


is revocable under Utah law because Dr. Dahl, as
settlor of the Trust, reserved in the Trust agreement an


unrestricted power to amend the Trust. 8  We employ
familiar principles of contract interpretation when
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construing trust instruments. Makoff v. Makoff, 528
P.2d 797, 798 (Utah 1974). We begin our analysis
with the language of the trust agreement to ascertain
the intent of the settlor. Id. Because we presume that
the settlor knew and intended the legal effect of the
language used, we give the words used in the trust
agreement their ordinary and usual meaning. See 76
AM. JUR. 2D Trusts § 33 (2005) (“[T]he words used
in a trust instrument are to be taken in their ordinary
and grammatical sense unless a clear intention to use
them in another sense can be ascertained.”).


¶ 30 Section 5.5 of the Trust agreement states,
“Trust Irrevocable. The Trust hereby established is
irrevocable. Settlor reserves any power whatsoever
to alter or amend any of the terms or provisions
hereof.” (Emphasis added.) Dr. Dahl argues that the
Trust is irrevocable because it is entitled “The Dahl
Family Irrevocable Trust” and section 5.5 declares


it to be irrevocable. 9  Dr. Dahl further argues that
section 5.5 “does not create any right for Dr. Dahl
to unilaterally alter or amend the Trust. Rather, the
language simply reserves the rights of every settlor
of an irrevocable trust ... to amend, alter or terminate
the irrevocable trust if there is consent from all
beneficiaries.” We are unpersuaded.


*7  ¶ 31 A “settlor has power to modify the trust
if and to the extent that by the terms of the trust he
reserved such a power.” RESTATEMENT (SECOND)
OF TRUSTS § 331(1) (1959). The second sentence
of section 5.5 reserves for Dr. Dahl, as settlor, any
power to amend any provision of the Trust. Though
Dr. Dahl urges us to construe section 5.5 as reserving
only those powers to amend that are consistent with the
creation of an irrevocable trust, the plain language of
section 5.5 contains no such limitation. By the terms
of the Trust, Dr. Dahl can modify any and all Trust
provisions, including the provisions that purport to
make the Trust irrevocable. See MARY F. RADFORD
ET AL., THE LAW OF TRUSTS AND TRUSTEES
§ 993 (3d ed. 2008) (“Although the holder of a
power to modify may not directly revoke the trust,
he or she may do so indirectly by first modifying
the trust by the insertion of a power to revoke and
then exercising that power.” (footnote omitted)). Such
a broadly drafted provision cannot fairly be read as
restricting Dr. Dahl's power to amend to only those
powers consistent with an irrevocable trust. Thus, by


the Trust's plain language, Dr. Dahl has reserved an
unrestricted power to amend.


¶ 32 In In re Estate of Flake, we held that a settlor's
unrestricted power to amend a trust includes, by
definition, the power to revoke the trust. 2003 UT
17, ¶ 13, 71 P.3d 589, superseded on other grounds,
Patterson v. Patterson, 2011 UT 68, 266 P.3d 828
(“Ordinarily, if a power to modify is subject to
no restrictions, then a reserved power to amend or
modify includes the power to revoke.”). Following
our decision in Flake, the Legislature enacted the
Utah Uniform Trust Code (UUTC), which governs
the creation, administration, and adjudication of trusts
in Utah. See UTAH CODE §§ 75–7–101 to –1201;
see also Patterson v. Patterson, 2011 UT 68, ¶ 33,
266 P.3d 828 (discussing the adoption of the UUTC).
Modeled on the Uniform Trust Code, Utah Code
section 75–7–605 governs a settlor's power to revoke
or amend a trust. Consistent with our ruling in Flake,
the comments to section 75–7–605 make clear that
an unrestricted power to amend a trust includes the
power to revoke it. UTAH CODE § 75–7–605 cmt.
(“An unrestricted power to amend may also include
the power to revoke a trust.”). And on this point, Utah
law is consistent with the well-established rule from


other jurisdictions. 10  Because Dr. Dahl reserved an
unrestricted power to amend any and all provisions of
the Trust, we hold that the Trust is revocable under
Utah law. Having so held, we now turn our attention
to what rights, if any, Ms. Dahl has in the Trust assets.


2. Ms. Dahl Has the Right to Withdraw Her
Contributions to the Trust
[17]  ¶ 33 Dr. Dahl argues that Ms. Dahl has no


enforceable interest in the Trust because, even if she
is a settlor of the Trust, Utah law prohibits her from
withdrawing her assets from an irrevocable trust. See
UTAH CODE § 75–7–605(2). But we have held that
the Trust is revocable under Utah law. Thus, the
relevant inquiry centers on Ms. Dahl's rights in relation
to a revocable trust.


*8  ¶ 34 Any interest retained by Ms. Dahl in the
Trust must necessarily be based on her contribution
of property to the Trust. This is so because Ms. Dahl
is not a signatory to the Trust agreement. Nor is
she named as a settlor or trustee. And Ms. Dahl's



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974126373&pubNum=0000661&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_661_798&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_798

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974126373&pubNum=0000661&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_661_798&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_798

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0281519884&pubNum=0113749&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0281519884&pubNum=0113749&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0291388905&pubNum=0101580&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0291388905&pubNum=0101580&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0112569904&pubNum=0119605&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0112569904&pubNum=0119605&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003325306&pubNum=0004645&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003325306&pubNum=0004645&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026435186&pubNum=0004645&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS75-7-101&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026435186&pubNum=0004645&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026435186&pubNum=0004645&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS75-7-605&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS75-7-605&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS75-7-605&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS75-7-605&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS75-7-605&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Dahl v. Dahl, --- P.3d ---- (2015)


794 Utah Adv. Rep. 5, 2015 UT 79


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 7


status as a beneficiary of the Trust is dependant
on her status as Dr. Dahl's spouse. In section 1.2
of the Trust agreement, the beneficiaries are listed
as “the Settlor during his lifetime,” “the Settlor's
spouse,” “the Settlor's issue,” and “any charitable
or tax-exempt organization that may be added as a
beneficiary.” (Emphasis added.) Because Ms. Dahl is
named as a beneficiary only in her capacity as Dr.
Dahl's spouse, her beneficiary status terminated with
the couple's divorce. As a result, we must determine
the extent to which Ms. Dahl's contribution of marital
property to the Trust creates an enforceable interest in
the Trust property.


¶ 35 Though we have not previously addressed this
specific issue, the governing statute is clear. Section
75–7–103(1)(k) of the Utah Code defines “settlor” as
“a person ... who creates, or contributes property to,
a trust. If more than one person creates or contributes
property to a trust, each person is a settlor of the
portion of the trust property attributable to that person's
contribution....”


¶ 36 In this case, Ms. Dahl is not acknowledged as a
settlor in the Trust agreement, even though Dr. Dahl
admits that Ms. Dahl contributed property to the Trust.
The Uniform Law Comments relating to the UUTC's
definition of “settlor,” on which the Utah statute is
modeled, directly address such a situation.


Determining the identity of
the “settlor” is usually not an
issue. The same person will
both sign the trust instrument
and fund the trust. Ascertaining
the identity of the settlor
becomes more difficult when
more than one person signs
the trust instrument or funds
the trust. The fact that a
person is designated as the
“settlor” by the terms of
the trust is not necessarily
determinative.... Should more
than one person contribute to a
trust, all of the contributors will
ordinarily be treated as settlors
in proportion to their respective
contributions, regardless of


which one signed the trust
instrument.


UTAH CODE § 75–7–103 cmt. (emphasis added).


¶ 37 A trust is created by the transfer of property
by the owner to another person acting as trustee. See
UTAH CODE § 75–7–401(1)(a); RESTATEMENT
(SECOND) OF TRUSTSSS § 17(b) (“A trust may be
created by ... a transfer inter vivos by the owner of
property to another person as trustee....”). Regardless
of whether Ms. Dahl is named as a settlor in the Trust
agreement, she indisputably contributed property to
the Trust. And there are no facts to support an inference
that Ms. Dahl knowingly or intentionally forfeited her
status as a settlor. Indeed, Ms. Dahl maintains that
she was never given a copy of the Trust agreement
and was unaware of its terms, including the fact that
she was not named a settlor and that her status as
a Trust beneficiary was dependent upon her status
as Dr. Dahl's spouse. Dr. Dahl admits that Ms. Dahl
“had nothing to do with the preparation of the Trust
agreement ... and did not sign the Trust or any related
documents.” Under these facts, we cannot conclude
that Ms. Dahl relinquished her legal status as a settlor.
Accordingly, we hold that Ms. Dahl remains a settlor
of the Trust, regardless of the fact that she is not so
named in the Trust agreement.


*9  ¶ 38 Because Ms. Dahl is a settlor of the Trust,
she may revoke that portion of the Trust funded with
either her separate or marital property. Section 75–7–
605(2) of the Utah Code states:


If a revocable trust is created or funded by more than
one settlor:


(a) to the extent the trust consists of community
property, the trust may be revoked by either spouse
acting alone but may be amended only by joint
action of both spouses; and


(b) to the extent the trust consists of property
other than community property, each settlor may
revoke or amend the trust with regard to the portion
of the trust property attributable to that settlor's


contribution. 11


By its plain language, section 75–7–605 allows Ms.
Dahl, as a settlor of the Trust, to revoke the Trust as
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it relates to her contributed property—either marital
or separate. See also RESTATEMENT (THIRD) OF
TRUSTS § 63 cmt. k (2003) (“If a revocable trust has
more than one settlor, ... each settlor ... may revoke or
amend the trust with regard to that portion of the trust
property attributable to the settlor's contribution.”). On
remand, the district court should consider the property
contained within the Trust and determine whether
it is fairly characterized as community, marital, or


separate. 12  It should then allow Ms. Dahl to revoke
the Trust with regard to the portion of the Trust
property attributable to either her separate property or
any marital property.


¶ 39 Such a result accords with fundamental principles
governing marital property under Utah law. Were we
to decide that Ms. Dahl had no enforceable interest in
the Trust, despite having contributed marital property
to it, the result would be to allow a spouse to shield
marital property from equitable division in the event of
divorce. And that is exactly what Dr. Dahl attempted to
do in this case. He crafted a trust agreement purporting
to eliminate any interest Ms. Dahl had in the Trust
property upon the couple's divorce. But Utah law does
not allow spouses to place marital assets in revocable
trusts and then shield those assets from equitable


property division in the event of a divorce. 13


D. The District Court Erred When It
Purported to Rule on Issues not Before It


[18]  ¶ 40 In its November 11, 2011 order, the
district court granted summary judgment in favor of
the Trust Defendants on Ms. Dahl's request for a
determination that the Trust was “null and void.” The
court recognized, correctly, that “null and void” is not
a valid cause of action. It went on to note, “There are no
material factual allegations in the Amended Complaint
that accuse the Defendants of fraud, mistake, duress,
undue influence, illegality or otherwise contend that
the trust is violative of public policy or contrary to
law or statute.” Despite the acknowledgment that such
claims were not before it, the order states in a footnote:


However, even if the Plaintiff
were to make such a claim, the
statute of limitations has passed
on all causes of action related to


those theories. U.C.A. 78B–2–
305 (2010 as Amended) limits
actions based on the grounds
of fraud or mistake to three
years. 78B–2–307 (2010 as
Amended) limits actions based
upon a contract, obligation, or
liability not founded upon an
instrument in writing as well
as other actions not detailed
in the statute to four years.
78B–2–309 (2010 as Amended)
limits actions based upon any
contract, obligation, or liability
founded upon an instrument in
writing, to six years.


*10  ¶ 41 Ms. Dahl argues that it was improper for
the district court to render an advisory opinion on
claims not before it. We agree. As the order concedes,
Ms. Dahl did not bring claims of fraud, mistake,
duress, or undue influence as grounds for finding the
Trust voidable. As such, any possible defenses to
such claims cannot have been fully and fairly litigated
before the district court. Thus, the district court's
pronouncement with respect to the validity of such
potential claims can have no preclusive effect. See
Macris & Assocs., Inc. v. Neways, Inc., 2000 UT 93, ¶
37, 16 P.3d 1214 (requiring that an “ ‘issue must have
been competently, fully, and fairly litigated’ ” to have
preclusive effect).


¶ 42 In summary, because the district court's
November 11, 2011 order was internally inconsistent,
we strike those paragraphs of the order indicating
that it declined to enter a declaratory judgment as
inconsistent with the holding of the court. As to
Ms. Dahl's substantive claims, we construe the Trust
agreement according to Utah law based on Utah's
long-standing public policy interest in the equitable
division of marital assets upon divorce. We conclude
that Dr. Dahl reserved an unrestricted power to amend
the Trust in the Trust agreement. Under Utah law,
this unrestricted power to amend gave Dr. Dahl the
power to revoke the Trust, thereby rendering the
Trust revocable. Because Ms. Dahl contributed marital
property to the Trust, she retains the status of settlor
and may revoke the Trust as to her contribution of
both her separate property and any marital assets.
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We therefore remand the trust case, which we have
consolidated with the divorce case, to the divorce
court for purposes of equitably distributing those Trust
assets that are marital property. Finally, we vacate
that portion of the court's November 11, 2011 order
purporting to opine on claims not before it.


III. THE DIVORCE CASE


¶ 43 We now turn to Ms. Dahl's appeal in the divorce
case. Ms. Dahl raises multiple claims of error and
requests that we reverse and remand the case for an
entirely new trial. First, Ms. Dahl contends that she
is entitled to a new trial because the district judge
was biased against her. Second, Ms. Dahl asserts that
the district court abused its discretion in several of its
pretrial evidentiary rulings by (1) failing to compel
discovery, (2) excluding many of Ms. Dahl's proposed
trial exhibits, and (3) limiting the testimony of Ms.
Dahl's expert witnesses. Third, Ms. Dahl argues that
the district court abused its discretion when it refused
to award Ms. Dahl temporary or permanent alimony.
Fourth, Ms. Dahl argues that the district court abused
its discretion when it failed to divide the couple's
marital assets evenly and equitably. Fifth, Ms. Dahl
asserts that the district court erred when it refused to
allow Ms. Dahl to file an amended pleading in order to
seek joint custody of the couple's children. Finally, Ms.
Dahl argues that the district court abused its discretion
when it denied her motion for attorney fees. For the
reasons discussed below, we affirm in part, reverse
in part, and remand for further proceedings consistent
with this opinion.


A. Judge Taylor Was not Subject to Disqualification


*11  ¶ 44 On at least three occasions during the
proceedings below, Ms. Dahl asserted that the district
judge presiding over the divorce case, Judge Taylor,
was biased against her and should be disqualified.
First, on November 26, 2007, Ms. Dahl filed a
motion to disqualify Judge Taylor, arguing that his
comments and actions during the course of the divorce
proceedings created the “appearance of impropriety
and partiality.” Specifically, Ms. Dahl alleged (1) that
Judge Taylor had denied her equal access to the court
by preferentially granting Dr. Dahl's motions while


denying her motions and (2) that Judge Taylor had
indicated bias against Ms. Dahl and her counsel when
he made comments expressing annoyance with the
lack of cooperation between the parties. As required
by rule 63 of the Utah Rules of Civil Procedure, Judge
Taylor certified Ms. Dahl's motion to the presiding
judge of the Fourth District, who denied the motion.


¶ 45 Second, on October 21, 2009, Judge Taylor
disclosed to the parties that his wife was scheduled to
undergo a surgical procedure that would be performed
by a cardiologist who was a member of the same
medical group that employed Dr. Dahl. Ms. Dahl
filed a notice indicating that she would not waive this
potential conflict of interest. Even though Ms. Dahl
had previously filed a rule 63 motion to disqualify,
Judge Taylor submitted the question of the potential
conflict to the presiding judge for review. See UTAH
R. CIV. P. 63(b)(1)(C) (“No party may file more
than one motion to disqualify in an action.”). After
considering affidavits submitted by the parties and
conducting a telephone conference on the matter, the
presiding judge determined that Judge Taylor need not
be disqualified.


¶ 46 Finally, after the divorce trial concluded, Ms. Dahl
argued that she should be granted a new trial because
Judge Taylor was biased. Specifically, she alleged
that she and Judge Taylor had interacted twenty years
previously when she was a witness in a case in
which Judge Taylor was serving as a prosecutor. She
further alleged that Judge Taylor had inappropriately
questioned her commitment to the LDS faith. With
respect to the prior interaction, Ms. Dahl alleged
that then—prosecutor Taylor became upset when Ms.
Dahl suggested that the state prosecute LDS Church
officials for failing to report a church member who had
engaged in child molestation. Ms. Dahl maintains that
Judge Taylor harbored ill will toward her on the basis
of this previous interaction, which in turn caused him
to question her commitment to the LDS faith during the
divorce trial. Judge Taylor denied Ms. Dahl's motion
for a new trial, indicating that he had no independent
recollection of Ms. Dahl's involvement in the case
decades prior.


[19]  ¶ 47 On appeal, Ms. Dahl continues to assert
that Judge Taylor was biased against her and therefore
should have been disqualified (1) because he made
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negative comments about her and issued many rulings
adverse to her, (2) because Judge Taylor's wife was
scheduled to undergo surgery with a member of Dr.
Dahl's medical group, and (3) because Judge Taylor
was biased against her based on their interactions in
the prior case. The question of disqualification due to
judicial bias is a question of law that we review for
correctness, giving no deference to the decision below.
State v. Alonzo, 973 P.2d 975, 979 (Utah 1998). We
find no basis for concluding that Judge Taylor should
have been disqualified.


1. Adverse Rulings and Indications of Frustration
Are Insufficient to Demonstrate Judicial Bias
*12  [20]  ¶ 48 Ms. Dahl asserts that an objective


analysis of Judge Taylor's comments and rulings
would lead a reasonable person to question his
impartiality and therefore Judge Taylor should have
been disqualified. In support of her assertion, Ms.
Dahl points to several adverse rulings Judge Taylor
made against her and to Judge Taylor's statement that
“Ms. Dahl and her counsel annoyed him.” We are not
persuaded that these instances suggest judicial bias and
hold that Judge Taylor's adverse rulings and one-time
statement of frustration are insufficient indications of
partiality to require disqualification.


[21]  [22]  [23]  ¶ 49 A judge should be disqualified
when circumstances arise in which the judge's
“impartiality might reasonably be questioned.” State
v. Gardner, 789 P.2d 273, 278 (Utah 1989). Judges
are presumed to be qualified and a party alleging
bias on the part of the judge has the burden of
demonstrating that the judge is not qualified. In re
Affidavit of Bias, 947 P.2d 1152, 1153 (Utah 1997)
(Mem. of Zimmerman, C.J.); see also 46 AM. JUR.
2D Judges § 129 (2008) (“The law presumes that
a judge is unbiased and unprejudiced.”). Moreover,
parties claiming bias must demonstrate that the alleged
bias stems from an extrajudicial source. State v.
Munguia, 2011 UT 5, ¶ 17, 253 P.3d 1082 (“In other
words, the bias or prejudice must usually stem from
an extrajudicial source, not from occurrences in the
proceedings before the judge.” (emphasis omitted)
(internal quotation marks omitted)); see also 46 AM.
JUR. 2D Judges § 131 (2008) (“[T]he alleged bias and
prejudice of a judge must stem from an extrajudicial
source and result in an opinion on the merits on some


basis other than what the judge learned from his or her
participation in the case....”).


¶ 50 In State v. Munguia, we were asked to determine
whether a judge should have disqualified himself
because of negative comments he made to the
defendant in a criminal case. 2011 UT 5, ¶¶ 15–20,
253 P.3d 1082. In that case, the judge challenged the
defendant about whether he understood who was at
fault or whether the defendant still thought his actions
were a good experience for the victims. Id. Though we
acknowledged that “we expect our judges to be patient,
dignified, and courteous to litigants, jurors, witnesses,
lawyers, and others” with whom they interact in an
official capacity, we nonetheless held that a judge's
show of anger or frustration with a defendant, based
on that defendant's behavior during the proceedings,
was not grounds for disqualification. Id. ¶ 20 (internal
quotation marks omitted).


¶ 51 In this case, Ms. Dahl claims that Judge Taylor
was biased against her because he stated, “I am
candidly annoyed that I'm getting so many requests
for review and objections.... It is counter-productive to
getting this case resolved.” On its face, this statement
of frustration arose from the proceedings before
Judge Taylor, not from some extrajudicial source.
Furthermore, Judge Taylor directed his statement to all
counsel at trial. He did not single out any particular
litigant or counsel. On these facts, we find nothing
suggesting judicial bias.


*13  ¶ 52 Ms. Dahl also contends that a reasonable
person would question Judge Taylor's impartiality
because of the number of rulings he made against
her. This contention is wholly without merit. We
have repeatedly held that adverse rulings alone are
insufficient to establish the existence of judicial bias.
In re Affidavit of Bias, 947 P.2d at 1154 (“[N]o
deduction of bias and prejudice may be made from
adverse rulings by a judge.” (internal quotation marks
omitted)); In re Inquiry Concerning a Judge, 2003
UT 35, ¶ 7, 81 P.3d 758 (per curiam) (“There is
neither a factual nor a legal basis ... for concluding
that a judge who rules against a party on a particular
legal issue is biased against that party.”). To hold
otherwise would expose judges to accusations of
bias in every case because every case necessarily
requires rulings adverse to one party or the other. We
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therefore hold that Judge Taylor was not subject to
disqualification because there is no evidence in the
record of extrajudicial bias.


2. The Scheduled Surgery of Judge Taylor's Wife
Is not a Sufficient Basis to Establish Judicial Bias
[24]  ¶ 53 We next turn to Ms. Dahl's allegation


that Judge Taylor should have been disqualified
because his wife was scheduled to undergo cardiac
surgery performed by another cardiologist in Dr.
Dahl's medical practice group. During trial, Judge
Taylor disclosed the upcoming surgery to the parties
and requested that both parties consider waiving any
potential conflict. Dr. Dahl agreed, but Ms. Dahl
refused.


¶ 54 Ms. Dahl argues that she should have been
allowed to file another formal motion to disqualify
Judge Taylor but she was barred from doing so because
she had previously filed such a motion. Rule 63 of the
Utah Rules of Civil Procedure allows parties to move
for disqualification of a judge, but it limits parties


to one motion to disqualify in any action. 14  UTAH
R. CIV. P. 63(b)(1)(C). This limitation, however, did
not adversely affect Ms. Dahl because Judge Taylor
nevertheless submitted the matter to the presiding
judge for consideration, and the presiding judge
determined that disqualification was not required. Ms.
Dahl argues that this was error because there was
a possibility that Dr. Dahl could have treated Judge
Taylor's wife had he covered rotations for the other
doctors in his practice. We find no error.


[25]  ¶ 55 As we have discussed, a judge may
be properly disqualified if a party demonstrates the
existence of bias or prejudice stemming from an
extrajudicial source, such as a social or professional
relationship. Munguia, 2011 UT 5, ¶ 17, 253 P.3d
1082. Ms. Dahl has identified a potential professional
relationship. But a potential relationship is not enough.
And to show an actual professional relationship, Ms.
Dahl would have needed to establish that Dr. Dahl
covered rotations for other doctors in the group and
that those rotations could include treatment of Judge
Taylor's wife.


¶ 56 Ms. Dahl did not meet her burden. Dr. Dahl
submitted an affidavit in the district court testifying


to the following: (1) Dr. Dahl does not know Judge
Taylor's wife and has never seen her chart; (2) Judge
Taylor's wife was not a patient of Dr. Dahl; (3) the
doctors at Utah Central Clinic had their own patients
and the patients of a particular doctor are not clients
of the clinic; (4) the doctor performing the surgery
on Judge Taylor's wife, Dr. Hwang, belonged to a
separate group within the clinic and therefore Dr. Dahl
had no financial ties with the surgery; and (5) Dr.
Dahl is not on the Board of Directors of the clinic
and has no say in the practices of other doctors in the
clinic. In short, there was no possibility that Dr. Dahl
could be involved in the treatment of Judge Taylor's
wife or that he could financially benefit from that
treatment. Because the only connection established by
the evidence was that Dr. Dahl worked in the same
building as another surgeon who would perform the
surgery on Judge Taylor's wife, Judge Taylor was not
subject to disqualification.


3. Judge Taylor's Interaction with Ms. Dahl
Twenty–Three Years Previously Did not Require
Disqualification
*14  [26]  ¶ 57 Ms. Dahl's final alleged basis


for judicial bias was an interaction she had with
Judge Taylor twenty-three years previously in which
he had allegedly criticized her religious devotion.
According to Ms. Dahl, Judge Taylor, who was then
a prosecutor, was involved in the prosecution of a
man accused of sexually abusing children. Ms. Dahl
was a witness for the prosecution at the sentencing
hearing. The defendant had confessed to his church
leaders, but the leaders had failed to report the abuse
to legal authorities. Ms. Dahl alleges that when she
requested that then-prosecutor Taylor prosecute the
church leaders for failure to report, he compared her to
a “son of perdition.” Ms. Dahl asserts that Judge Taylor
continued to harbor ill will toward her and improperly
compared her and Dr. Dahl's religious devotion.


¶ 58 Ms. Dahl's claim is simply not supported by the
evidence. In his order denying Ms. Dahl's motion for a
new trial, Judge Taylor found:


1. The Court finds that with regard to [Ms. Dahl's]
claims regarding the [prior] case, that the Court has
no independent recollection of the case because as a
prosecutor, the case was prosecuted 23 years ago.
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2. The Court finds that it has no independent
recollection of any involvement with Mrs. Dahl and
in fact Mrs. Dahl apparently had a different name at
the time.


3. The Court finds that the [prior] case was one
that involved child abuse and that [defendant] plead
guilty. The Court recalls that the case was appealed
and that the result was achieved and affirmed.
[Defendant] served a mandatory prison term.


4. The Court finds that it is not aware of what
happened to [defendant] since the time frame set
forth 23 years ago, except that [defendant] was
sentenced to prison.


5. The Court finds that it does not even create an
appearance of impropriety. The ... case from 23
years ago has absolutely no involvement in this case
and denies the Motion for a New Trial based upon
that claim.


¶ 59 The fact that the events alleged by Ms. Dahl
happened over twenty years ago, that Ms. Dahl went by
a different name at the time, and that Judge Taylor had
no independent recollection of the events described by
Ms. Dahl is ample support for Judge Taylor's denial of
the motion for disqualification.


¶ 60 Similarly, the record does not support Ms. Dahl's
claim that Judge Taylor improperly compared her
religious devotion to that of Dr. Dahl or that he
criticized her for failure to adhere to the principles
of the LDS faith. To support her claim, Ms. Dahl
selectively cites the district court's Findings of Fact and
Conclusions of Law. But the district court's findings
and conclusions as a whole undermine her position.
The court found:


Although [Ms. Dahl]
professed, during testimony,
a commitment to the LDS
religion, there was undisputed
testimony that she has
expressed frustration with the
church to [her daughter, C.D.],
and has acquiesced in [C.D.'s]
decision to cease church
activity. [Dr. Dahl] continues
to attend with [D.D.]. [D.D.]


was recently baptized. It is
not the place or intent of this
Court to judge or compare
the level of activity in a
particular religion, except to
the extent that disagreement
on this point may impact the
family. The evidence does not
demonstrate any disagreement
or conduct that makes a
meaningful difference in the
family.


*15  (Emphasis added.) Despite the fact that the
district court expressly declined to compare the
religious activity of either party, Ms. Dahl still
maintains that the court improperly compared her
religious devotion to that of Dr. Dahl. But that
suggestion is simply not supported by the facts. The
court's observation of the parties' religious practices
and its conclusion that those practices had no bearing


on its custody determination were not improper. 15


Ms. Dahl has therefore failed to demonstrate that
disqualification was warranted.


¶ 61 In summary, Judge Taylor was not subject to
disqualification in this case because Ms. Dahl has
failed to demonstrate the existence of bias or prejudice
stemming from an extrajudicial source.


B. The District Court Did not Abuse Its
Discretion in Its Pretrial Evidentiary Rulings


¶ 62 Ms. Dahl next argues that the district court abused
its discretion by (1) denying Ms. Dahl's motions
to compel discovery, (2) excluding many of Ms.
Dahl's proposed trial exhibits, and (3) limiting the
testimony of two of Ms. Dahl's expert witnesses.
We find no abuse of discretion. Rather, the rulings
were appropriate because Ms. Dahl's counsel failed to
comply with basic rules of procedure.


1. The District Court Did not Abuse Its Discretion
in Denying Ms. Dahl's Motions to Compel
Discovery
[27]  ¶ 63 Discovery in this case was highly


acrimonious. The district court aptly described the
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discovery process as “a train wreck” in which it was
forced to intervene on numerous occasions. As a
general rule, we grant district courts a great deal of
deference in matters of discovery and review discovery
orders for abuse of discretion. Green v. Louder, 2001
UT 62, ¶ 37, 29 P.3d 638. Accordingly, we “will
not find abuse of discretion absent an erroneous
conclusion of law or where there is no evidentiary
basis for the trial court's ruling.” Id. (internal quotation
marks omitted).


¶ 64 On appeal, Ms. Dahl argues that the district court
abused its discretion in two ways. First, Ms. Dahl
alleges that Dr. Dahl's responses to her requests for
written discovery were deficient and that the district
court should have granted her August 8, 2007 motion
to compel further discovery. Second, Ms. Dahl argues
that the district court should have compelled Dr. Dahl
to supplement his discovery responses prior to trial
so that she would not be forced to litigate her case
with out-of-date information. We address each of Ms.
Dahl's claims in turn.


a. Ms. Dahl Has not Adequately Briefed Her
Argument that the District Court Should Have
Granted Her Motion to Compel
[28]  ¶ 65 The scheduling order adopted by the


district court was drafted by Ms. Dahl's counsel. It
set a deadline for fact discovery of September 1,
2007 and limited the parties to a total of twenty-five
interrogatories, including subparts; four depositions
for custody fact witnesses; and six depositions for
financial fact witnesses. Ms. Dahl served her first and
only set of interrogatories and requests for production
of documents on June 1, 2007, just three months prior
to the discovery deadline. According to Ms. Dahl, she
never received a response from Dr. Dahl, prompting
her to file her August 8, 2007 Motion to Compel
Discovery Responses.


*16  ¶ 66 The commissioner considered Ms. Dahl's
motion at a hearing on October 23, 2007. At that
hearing, the commissioner ordered the parties to make
their files available for opposing counsel to copy.
On appeal, neither party's brief provides argument or
citations to the record relating to this hearing. Instead,
both parties' briefs refer to a July 17, 2007 hearing
in which Ms. Dahl alleged that Dr. Dahl's discovery
responses were deficient. But a review of the record


reveals that the July 17, 2007 hearing actually involved
two different motions to compel that had been filed
against Marlette Enterprises and Dr. Charles M. Dahl,
M.D. PC, Dr. Dahl's professional corporation. Indeed,
there is no suggestion in the July 17 hearing that
Ms. Dahl was complaining about the adequacy of the
discovery responses filed by Dr. Dahl in his personal
capacity. Ms. Dahl's challenge on appeal concerns only
the August 8, 2007 motion to compel, which was filed
against Dr. Dahl in his personal capacity. In short,
the parties' briefing refers to a hearing on the wrong
motions to compel and fails to direct the court to
the portions of the record that address the challenged
motion.


[29]  ¶ 67 We have repeatedly stated that “[a]ppellate
courts are not a depository in which [a party] may
dump the burden of argument and research.” ASC
Utah, Inc. v. Wolf Mountain Resorts, L.C., 2013 UT
24, ¶ 16, 309 P.3d 201 (alterations in original) (internal
quotation marks omitted); see also Allen v. Friel,
2008 UT 56, ¶ 9, 194 P.3d 903. The record in this
case spans over twelve thousand pages. Ms. Dahl,
as the appellant, bears the burden of directing our
attention to those portions of the record that support
her claim that the district court abused its discretion
when it denied her motion to compel discovery. See
UTAH R.APP. P. 24(a)(9) (requiring citations to “parts
of the record relied on”); ASC Utah, 2013 UT 24,
¶ 16, 309 P.3d 201. Even if Dr. Dahl's discovery
responses were unsatisfactory, we cannot conclude
that the district court abused its discretion based on
Ms. Dahl's briefing, and we decline to undertake the
gargantuan task of sifting through the record in this
case to make Ms. Dahl's argument for her.


b. The District Court Did not Abuse Its Discretion
When It Denied Ms. Dahl's Motion to Compel
Supplementation of Discovery
[30]  ¶ 68 Ms. Dahl's second claim of error is that


the district court abused its discretion when it denied
her motion to compel Dr. Dahl to supplement his
discovery responses prior to trial. On July 31, 2009,
Ms. Dahl filed a Motion to Compel Supplementation of
Discovery Requests. In her supporting memorandum,
Ms. Dahl argued that Dr. Dahl's responses to her June
1, 2007 discovery requests were incomplete. Ms. Dahl
also argued that Dr. Dahl had failed to supplement his
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discovery responses since December 19, 2007, when
he first responded to her initial discovery requests.


¶ 69 Relying on rule 26(e) of the Utah Rules of Civil
Procedure, Ms. Dahl argued in the trial court that Dr.
Dahl had an ongoing duty to supplement his discovery


requests. Rule 26(e) 16  requires parties to supplement
any disclosures or responses if two conditions are
met. First, a party must supplement if the party learns
that the information disclosed in its initial disclosures
or in response to prior interrogatories, requests for
production, or requests for admission “is in some
material respect incomplete or incorrect.” UTAH R.
CIV. P. 26(e)(1)–(2) (2009). Second, this duty to
supplement arises only if the corrective information
has not already been made known to the other parties.
Id. The district court denied Ms. Dahl's motion to
compel supplementation because it was filed “too late”
and because it was “not specifically focused enough to
be characterized as supplementation.” We agree.


*17  ¶ 70 As the district court noted in its September
15, 2009 hearing on the matter, Ms. Dahl did not
notify Dr. Dahl that she considered his discovery
requests to be deficient until July 21, 2009. The court
specifically noted that Ms. Dahl's counsel had received
Dr. Dahl's discovery responses in December 2007,
but waited until July 2009—less than two months
before the September 2009 trial date—to request
supplementation or to challenge the sufficiency of the
responses. And counsel offered no explanation for the
long delay. We cannot conclude that the district court
abused its discretion when it found that Ms. Dahl's
motion was “too little too late.”


¶ 71 Moreover, rule 26 does not require a wholesale
update to every discovery response. Parties must
supplement only if they discover their initial responses
were incomplete or incorrect in some important way
and that the corrective information was not already
known to the other party. Dr. Dahl claims that
all documentation was produced as required, either
through his initial discovery responses or through
responses to various subpoenas. And Ms. Dahl has
not identified any specific documents introduced at
trial demonstrating that Dr. Dahl's initial responses
were incomplete or that counsel did not have the
appropriate corrective information. Instead, she makes
only generalized allegations that the information was


“out of date” by the time of trial. On these facts and
this briefing, we cannot conclude that the district court
abused its discretion. Accordingly, we affirm.


2. The District Court Did not Abuse Its Discretion
When It Limited the Number of Exhibits Ms. Dahl
Was Allowed to Introduce at Trial
[31]  ¶ 72 At a June 17, 2009 pretrial conference, the


district court ordered the parties to exchange “an actual
schedule of the people [they planned] to call and the
exhibits [they planned] to use” no later than two weeks
before the first day of trial. The court explained that the
parties were to “carefully contemplate who they [were]
actually going to call” and cautioned the parties against
simply listing multitudes of potential witnesses. The
court also repeatedly emphasized that the parties were
to exchange the “actual exhibits” they planned to use
at trial.


¶ 73 The exhibit list submitted by Ms. Dahl's counsel
failed to comply with the court's order. Nor did it
comport with any reasonable standards of pretrial
disclosure. The exhibit list encompassed the entire
universe of potential exhibits and was accompanied
by a CD containing digital copies of over 8,000
documents. For example, the first exhibit listed was
“[a]ny and all documents exchanged by the parties
as potential exhibits in this matter on August 31,
2009, to the extent that they are admissible.” Other
listed exhibits included “[a]ny and all documents
maintained in the Court's file”; “[a]ll affidavits filed
in this matter”; “[a]ll email communications and other
written communications between the parties”; “[a]ny
and all admissible information, received pursuant to
Subpoena Duces Tecum or other discovery method
in the above-entitled matter”; and “[a]ny rebuttal
exhibits.” The list was so broad and overinclusive as
to be meaningless. It failed to identify any particular
exhibit by an identifying number or a particularized
description and made no effort to link the general
categories of documents to the electronic documents
contained on the CD. In short, the exhibit list failed to
identify any single document with enough particularity
to allow the court or opposing counsel to identify it as
one Ms. Dahl planned to introduce at trial.


*18  ¶ 74 At the final pretrial motion hearing on
September 15, 2009, the court considered Dr. Dahl's
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objections to Ms. Dahl's exhibit list. The court noted
the problems with the exhibit list, stating:


I thought my direction to
you was clear. It's the same
direction I give to every litigant
who prepares for trial. I tell
them to prepare a list of the
actual exhibits, one by one
that they intend to introduce
and you've given me a list
that says all the documents
maintained, all the affidavits,
all the records relied upon,
all the marital communications.
That's completely unworkable.
I'm not going to allow you to
simply dump all your discovery
on my desk and tell me to sort
it out.


¶ 75 The court thereafter struck the exhibit list and
ordered counsel to resubmit a list that would identify
particular documents that he would use with particular
witnesses. In response, Ms. Dahl's counsel filed an
amended exhibit list on September 22, 2009, the first


day of trial. 17  The amended list, though improved,
continued to include designations such as “[a]ny and
all documents exchanged by the parties as potential
exhibits in this matter on August 31, 2009, to the extent
they are admissible.” The court again expressed its
displeasure at counsel's failure to specifically identify
which exhibits he planned to use at trial, citing the need
to give all parties fair notice. But the court reserved
its ruling on the amended exhibit list until the next
scheduled trial day.


¶ 76 On the next trial date, the court noted that counsel
for Ms. Dahl had yet to submit an acceptable witness
or exhibit list. By October 7, the fifth day of trial,
counsel continued to attempt to introduce exhibits
that had not previously been disclosed to the court or
opposing counsel. The district court properly refused
to allow these exhibits. On October 23 and November
4, counsel for Ms. Dahl filed supplemental exhibit
lists, which identified particular documents, but did
not identify which witness would be used to introduce
the documents. Because Ms. Dahl's counsel failed to
submit a proper exhibit list, the district court was


confronted with the daunting task of determining, on
a document-by-document basis during the course of
trial, which exhibits had been previously produced. If
a document had been previously produced to opposing
counsel, the trial court admitted it. If not, the court
excluded it.


¶ 77 Ms. Dahl argues that the district court abused its
discretion when it excluded most of her exhibits based
on counsel's failure to submit a proper exhibit list.
Specifically, Ms. Dahl argues that the district court's
pretrial order requiring that the parties exchange
witness lists and exhibits was unclear because it did not
specify a particular format for the lists. We disagree.
The district court's order clearly directed the parties
to designate particular documents to be used with
particular witnesses and to exchange those documents
with opposing counsel. And even if the district court's
order were unclear, counsel was given numerous
opportunities to rectify the situation and failed to do
so. The district court would have been justified in
excluding all of Ms. Dahl's exhibits based on her
failure to submit a proper exhibit list prior to the start
of trial. And it appropriately exercised its discretion
when it excluded all documents except those that the
parties stipulated had been previously disclosed during
discovery.


3. The District Court Did not Abuse Its Discretion
When It Limited the Testimony of Ms. Dahl's
Expert Witnesses
*19  [32]  ¶ 78 Ms. Dahl argues that the district court


abused its discretion when it limited the testimony
of two of her expert witnesses, Dr. Barden and Dr.
Mejia. Ms. Dahl timely designated Drs. Barden and


Mejia as experts prior to trial. 18  Although the district
court allowed these two experts to testify, it limited the
scope of their testimony to the reports and affidavits
the experts had filed earlier in the litigation. Ms. Dahl
asserts that this limitation was an abuse of discretion.
We disagree.


¶ 79 Rule 26(a)(3) of the Utah Rules of Civil Procedure


governs expert testimony. 19  For each expert witness
whom a party expects to testify, the party is required to
submit a written report prepared by the expert. UTAH
R. CIV. P. 26(a)(3)(B) (2009). In relevant part, the rule
requires:



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR26&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR26&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR26&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Dahl v. Dahl, --- P.3d ---- (2015)


794 Utah Adv. Rep. 5, 2015 UT 79


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 16


The report shall contain the
subject matter on which the
expert is expected to testify;
the substance of the facts
and opinions to which the
expert is expected to testify;
a summary of the grounds for
each opinion; the qualifications
of the witness, including a list of
all publications authored by the
witness within the preceding
ten years; the compensation
to be paid for the study and
testimony; and a listing of any
other cases in which the witness
has testified as an expert at
trial or by deposition within the
preceding four years.


Id. Though counsel for Ms. Dahl filed what were styled
as expert witness reports for Drs. Barden and Mejia,
neither report complied with the requirements of rule
26.


¶ 80 The expert report for Dr. Barden consisted of
a mere four pages, contained no summary of Dr.
Barden's qualifications or list of his publications, and
identified the proposed subject matter of his testimony
only in the most cursory way. For example, Dr.
Barden's expert report proposed that he would “testify
regarding the importance of proper methodology and
responsible behavior in child custody investigations,
evaluations, and litigation.” As grounds for Dr.
Barden's opinion, the report cited Dr. Barden's
“education, knowledge, training, and experience in
the fields of clinical, child-clinical, and forensic
psychology.” As the district court noted, the expert
report was “far less than adequate” to inform the court
or opposing parties as to the scope and content of Dr.
Barden's testimony.


¶ 81 The expert report for Dr. Mejia was similarly
deficient. The report was less than two pages and
contained only vague descriptions of Dr. Mejia's
proposed testimony. The report failed to include a list
of Dr. Mejia's publications or of previous cases in
which he had testified.


¶ 82 Despite these shortcomings, the district court
allowed Drs. Mejia and Barden to testify, but limited
their testimony to that consistent with reports they had
filed previously in the litigation. Given Ms. Dahl's
failure to provide the kind of proper notice of expert
testimony contemplated by rule 26, the district court
did not abuse its discretion in limiting these experts'
testimony in this way.


*20  ¶ 83 Pretrial discovery and disclosure are basic
skills that we expect all attorneys to possess. Our
already overworked district court judges should not be
required to provide remedial instructions to counsel
on how to properly conduct discovery, designate
trial exhibits, or prepare expert reports. Our courts
rely heavily on the competence and diligence of
counsel. The evidentiary rulings Ms. Dahl complains
of were largely the result of her counsel's inability
to follow basic rules of procedure and properly
manage discovery. Accordingly, we conclude that the
district court did not abuse its discretion in its pretrial
evidentiary rulings.


C. The District Court Did not Abuse Its
Discretion in Denying Ms. Dahl's Requests


for Both Temporary and Permanent Alimony


[33]  ¶ 84 Ms. Dahl next challenges the district
court's denial of her requests for temporary and
permanent alimony. We review a district court's
alimony determination for an abuse of discretion and
“will not disturb [its] ruling on alimony as long as the
court exercises its discretion within the bounds and
under the standards we have set and has supported
its decision with adequate findings and conclusions.”
Connell v. Connell, 2010 UT App 139, ¶ 5, 233 P.3d
836 (internal quotation marks omitted). We conclude
that although Ms. Dahl may have qualified for an
award of both temporary and permanent alimony, the
district court did not abuse its discretion in refusing
to make such an award because Ms. Dahl's counsel
repeatedly failed to provide the credible financial
documentation necessary for the district court to make
an adequate finding as to Ms. Dahl's financial need.
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1. The District Court Did not Abuse Its Discretion
in Denying Ms. Dahl's Request for Temporary
Alimony
[34]  ¶ 85 Ms. Dahl made several requests for


temporary alimony in the years between the initial
divorce filing and the trial. In a motion for order to
show cause filed shortly after Dr. Dahl petitioned for
divorce, Ms. Dahl moved the court for an order to show
why, among other requests, “[Dr. Dahl] should not be
ordered to pay temporary alimony in the amount of
$9,300 per month.” Ms. Dahl attached as an exhibit
to her motion a list of her alleged monthly living
expenses, which totaled just over $11,000. But Ms.
Dahl failed to include any financial documentation to
substantiate these alleged expenses. In his response
to Ms. Dahl's motion, Dr. Dahl refuted nearly every
expense and instead argued that reasonable living
expenses for Ms. Dahl would total approximately
$6,000 per month.


¶ 86 At the hearing on Ms. Dahl's first request for
temporary alimony, the commissioner determined that
Ms. Dahl's declaration was not sufficiently detailed
and did not have enough evidentiary support for him to
comply with the rules, statutes, and case law governing
alimony awards. The commissioner also found that
Ms. Dahl's alleged $11,000 in monthly expenses had
been “based on the assumption that she would be
awarded custody of the minor children.” Because Dr.
Dahl had since been awarded temporary custody of
the children, the commissioner found that Ms. Dahl's
expenses, “were no longer relevant to the temporary
circumstances of the parties.” Citing to Whitehead
v. Whitehead, 836 P.2d 814 (Utah Ct.App.1992),
superseded by statute on other grounds, UTAH CODE
§ 78B–12–112, and to rule 101 of the Utah Rules of
Civil Procedure, the commissioner held that “the Court
is unable to consider [Ms. Dahl's] requests ... based
on the inadequate information [she] provided to the
Court.”


*21  ¶ 87 Two months later, Ms. Dahl filed an
affidavit in support of her request for temporary
alimony. The affidavit, however, did not include any
verification of the expenses she claimed, nor did
it include any verification of her current financial
condition or need. Instead, Ms. Dahl attached a 2005
tax return and an appraisal of the marital home in
which she was no longer living. The commissioner


again found the evidence insufficient to support an
alimony award and ordered Ms. Dahl to file a financial
declaration that complied with rule 101(d) of the Utah
Rules of Civil Procedure.


¶ 88 A third hearing on this issue was held, but
Ms. Dahl had not yet complied with the court's prior
order that she provide a financial declaration. The
commissioner again, relying on the Rules of Civil
Procedure, the Utah Code, and relevant case law,
declined to award temporary alimony. The matter was
then raised in the district court at a hearing just four
days later. The district court ordered Ms. Dahl to
comply with the commissioner's order for a financial
declaration.


¶ 89 Ms. Dahl made a third attempt at documenting
her financial need a month and a half later when she
filed a “Verified Financial Declaration.” In contrast
to her first declaration, where she testified to just
over $11,000 in monthly expenses, she testified to
over $40,000 in monthly expenses in addition to
$281,428.62 in legal fees and an additional $148,000
in projected fees. But Ms. Dahl again failed to
provide verification of any of these expenses. She
provided no proof of income, no bills, no checks, no
lease agreement, no bank statements. In short, she
provided absolutely no evidence to support the claimed
expenses. The commissioner again ruled that Ms. Dahl
had failed to provide sufficient evidence to support
an alimony award under Utah law. Specifically, he
stated that he was unable to make the necessary
factual findings due to a lack of credible evidence.
When the district court reviewed and ruled on the
commissioner's recommendation, Ms. Dahl had still
not complied with the commissioner's order for a
financial declaration, and the district court therefore
adopted the commissioner's findings. The district court
expressed dismay with the fact that Ms. Dahl had
originally attested to $11,000 in monthly expenses for
herself and her two children and had subsequently
attested to $40,000 in monthly expenses for herself
alone. The district court found that “those two amounts
[could not] be reconciled” and that Ms. Dahl's financial
declaration was therefore not credible. Thus the court
declined to award Ms. Dahl temporary alimony.


¶ 90 Nearly a year after the divorce petition had been
filed, Ms. Dahl filed another motion for temporary
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alimony, accompanied by a new affidavit. In this
affidavit, Ms. Dahl claimed expenses of $33,166 per
month. Again, there was no supporting documentation
for this amount. One day prior to the hearing on
the motion, Ms. Dahl submitted a notice of errata to
her affidavit, which finally, after a year of litigation,
included a copy of a rent check, other checks written
for unknown purposes, utility bills, and past-due
medical bills. These bills totaled $2,651.78.


*22  ¶ 91 At the hearing the next day, the
commissioner treated this second motion for
temporary alimony as a motion to reconsider the
court's prior rulings that no temporary alimony was
warranted. The commissioner denied Ms. Dahl's
motion to reconsider, reasoning that Ms. Dahl had been
given ample opportunity to file an acceptable affidavit
(one year of discovery and at least five hearings), and
that the court's prior ruling denying temporary alimony
was now the law of the case.


¶ 92 The district court ultimately adopted the
commissioner's recommendation on the alimony issue.
The district court found that “[Ms. Dahl's] [c]ounsel
was previously permitted to re-file this Motion several
times” but each time had failed to include the necessary
supporting documents. The court therefore ruled that
Ms. Dahl “had failed to meet her burden of proof”
and again denied her request for temporary alimony.
Although the court never granted Ms. Dahl an official
award of temporary alimony, she was awarded a
small number of one-time payments totaling $19,000,
and Dr. Dahl voluntarily gave Ms. Dahl $4,000 a
month throughout the entire course of the divorce
proceedings. In total, Ms. Dahl received $162,000
from Dr. Dahl while the divorce was pending.


¶ 93 On appeal, Ms. Dahl argues that the district court
abused its discretion in failing to award her temporary
alimony. According to Ms. Dahl, she demonstrated her
need for alimony during the pendency of the divorce
proceedings. Alternatively, she argues that Dr. Dahl's
financial declarations were sufficient to demonstrate
her need. Specifically, she asserts that she provided
the court with “at least five financial declarations,
along with several other filings supporting her need for
alimony, providing copies of her verified statements of
income and expenses.”


¶ 94 The Utah Alimony Statute, UTAH CODE §
30–3–5(8), articulates seven factors that a court must
consider in making an alimony determination:


(i) the financial condition and needs of the recipient
spouse;


(ii) the recipient's earning capacity or ability to
produce income;


(iii) the ability of the payor spouse to provide
support;


(iv) the length of the marriage;


(v) whether the recipient spouse has custody of
minor children requiring support;


(vi) whether the recipient spouse worked in a
business owned or operated by the payor spouse;
and


(vii) whether the recipient spouse directly
contributed to any increase in the payor spouse's
skill by paying for education received by the payor
spouse or enabling the payor spouse to attend school
during the marriage.


UTAH CODE § 30–3–5(8)(a).


[35]  ¶ 95 The first three factors are a codification
of our analysis in Jones v. Jones, 700 P.2d 1072,
1075 (Utah 1985), and are often referred to as
the Jones factors. A party seeking alimony bears
the burden of demonstrating to the court that the
Jones factors support an award of alimony. See
Whitehead, 836 P.2d at 817 (affirming a district court's
decision to deny an award of alimony where the
recipient spouse “failed to prove her financial needs”);
see also Broemer v. Broemer, 109 So.3d 284, 288
(Fla.Dist.Ct.App.2013) (explaining that where former
wife sought an award of alimony, she had “the burden
to prove her actual need and the former husband's
ability to pay alimony”); Hagedorn v. Hagedorn,
822 N.W.2d 719, 722 (S.D.2012) (holding that “[t]he
party requesting alimony has the burden to establish
that they have a need for support and that their
spouse has sufficient means and abilities to provide
for part or all of that need” (internal quotation marks
omitted)); In re Marriage of Robert, 820 N.W.2d 158
(Iowa Ct.App.2012) (collecting cases from various
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jurisdictions that have held that “the party seeking
spousal support bears the burden of proof”).


*23  [36]  [37]  ¶ 96 To satisfy this burden, a party
seeking alimony must provide the court with a credible
financial declaration and financial documentation to
demonstrate that the Jones factors support an award
of alimony. Bakanowski v. Bakanowski, 2003 UT
App 357, ¶ 9, 80 P.3d 153 (explaining that before
awarding alimony, “the trial court is required to make
adequate factual findings on all material issues, unless
the facts in the record are clear, uncontroverted, and
capable of supporting only a finding in favor of the
judgment” (internal quotation marks omitted)); see
also UTAH R. CIV. P. 101(d)(1) (“Attachments for
motions and responses regarding alimony shall include


income verification and a financial declaration.”). 20


Failure to consider the Jones factors when determining
an appropriate alimony award “constitutes an abuse of
discretion.” Paffel v. Paffel, 732 P.2d 96, 101 (Utah
1986). But where a party seeking alimony fails to
satisfy its burden, a district court will generally not
abuse its discretion in declining to award alimony.


¶ 97 For example, in Whitehead, the court of appeals
affirmed a district court's decision to deny a request for
alimony where the recipient spouse “failed to provide
evidence of her needs” and where her alleged monthly
living expenses were “unsubstantiated.” 836 P.2d at
817. And in Bakanowski, the court of appeals reversed
a trial court's decision to award alimony, holding that
“[t]he trial court abused its discretion by failing to
make adequate findings in awarding alimony.” 2003
UT App 357, ¶ 17, 80 P.3d 153; see also Bell v. Bell,
810 P.2d 489, 492 (Utah Ct.App.1991) (“[T]he trial
court must make sufficiently detailed findings of fact
on each [Jones ] factor to enable a reviewing court to
ensure that the trial court's discretionary determination
was rationally based upon these three factors.”).


¶ 98 In this case, although Dr. Dahl submitted
sufficient evidence to the court to demonstrate his
ability to pay alimony, Ms. Dahl's counsel repeatedly
failed to comply with the district court's order to
supply the court with documentation demonstrating
the remaining two Jones factors—Ms. Dahl's financial
need and earning capacity. When the commissioner
denied Ms. Dahl's initial request for $11,000 per
month in temporary alimony, he indicated that he


would reconsider the request if Ms. Dahl would
provide credible documentation of her financial need.
Instead of supplying the court with the requested
documentation, Ms. Dahl submitted a new declaration,
requesting over $40,000 in monthly alimony. The
commissioner and district court found this amount
even less credible. And because Ms. Dahl's counsel
again provided no evidence to substantiate Ms. Dahl's
alleged monthly expenses or earning ability, the
district court appropriately denied her request for
temporary alimony. We therefore affirm the district
court on this issue.


2. The District Court Did not Abuse Its Discretion
in Denying Ms. Dahl's Request for Permanent
Alimony
*24  [38]  ¶ 99 Ms. Dahl next argues that, even if she


failed to establish her financial need prior to trial, her
trial testimony was sufficient to demonstrate a need for
permanent alimony. Thus, she asserts that the district
court abused its discretion when it denied her request
for permanent alimony. We disagree.


¶ 100 As outlined above, Ms. Dahl failed to comply
with the district court's order that she provide credible
evidence of her financial need prior to trial. By the
time of trial—after nearly three years of litigation—
Ms. Dahl's counsel had still not filed an acceptable
financial declaration. This fact was brought to the
district court's attention when Dr. Dahl's counsel noted
that Ms. Dahl had not included a financial declaration
in her trial exhibit list. When the district court asked
Ms. Dahl's counsel about this apparent oversight,
counsel responded that Ms. Dahl would be relying on
financial information she had presented over two years
earlier, the same information that the court had already
ruled to be insufficient.


¶ 101 True to her counsel's word, Ms. Dahl's trial
testimony mirrored her previously filed financial
declarations in that it was devoid of supporting
evidence. Although Ms. Dahl attempted to admit into
evidence a summary of the Dahls' living expenses,
the district court sustained Dr. Dahl's objection to
its admission because Ms. Dahl's counsel had not
disclosed the document prior to trial. And Ms. Dahl
failed to introduce any supporting evidence such as
third-party testimony, bank statements, or bills to
support her request. Instead, she relied solely on her
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recollection of her spending habits, current expenses,


and her ability to work. 21


¶ 102 In contrast, when Dr. Dahl testified as to
his income and expenses, he presented a financial
declaration that had been produced as part of his
pretrial disclosures and that was supported with
financial documents such as bank and credit card
statements, tax returns, and bills.


¶ 103 In its Findings of Fact and Conclusions of
Law, the district court made specific findings with
regard to each of the factors listed in the Alimony
Statute. It first found that Ms. Dahl presented no
credible testimony to establish her current financial
need. In comparing Ms. Dahl's testimony with that of
Dr. Dahl, the district court found that while Dr. Dahl
“based his testimony about family expenses upon a
study of the accounts used to make the payments,”
Ms. Dahl's testimony “was based upon a general
impression or estimate,” which was “consistent with
her characterization of herself as having an unlimited
budget.” Therefore, while the court found Ms. Dahl's
testimony incredible and unsubstantiated, it found Dr.
Dahl's testimony “credible and not rebutted by other
competent evidence.”


¶ 104 As to the second alimony factor, the district court
found that Ms. Dahl was not employable in her prior
occupation or as an interior designer, but found that
“[w]hether she is capable of other employment was
not addressed in the evidence.” And in assessing Dr.
Dahl's ability to provide support, the court found he
was capable of paying $9,193 per month in alimony.


*25  ¶ 105 As to the remaining statutory factors,
the court found that the parties had been married
for seventeen years and seven months, that Ms. Dahl
would not have custody of the parties' minor children,
that Ms. Dahl worked as a school counselor from 1985
to 1992 but had not worked outside of the home since,
and that “there [was] no evidence that [Ms. Dahl]
contributed to [Dr. Dahl's] professional ability or skill
or that she in any way contributed to the cost of his
education.”


¶ 106 Upon applying the relevant law to these factual
findings, the district court concluded that Ms. Dahl
“failed to meet her burden to establish a basis for


a claim for spousal support.” Because Ms. Dahl did
not provide a credible account of her current financial
need as required by the Alimony Statute, the court
found it “impossible ... to determine what level of
spouse support is presently necessary to result in a
standard of living at present that would approach the
previous living condition.” The court thus held that by
“adopt [ing] the trial tactic of relying solely upon [Ms.
Dahl's] estimate of expenses from the period of marital
cohabitation rather than providing realistic testimony
about her current assets, needs and expenses,” Ms.
Dahl had precluded the court from considering an
award of alimony.


¶ 107 On appeal, Ms. Dahl argues that the district
court abused its discretion in failing to award her
permanent alimony. Specifically, she alleges that (1)
she presented the evidence necessary to demonstrate
her need for alimony, (2) the court failed to make
the necessary factual findings, (3) the court failed to
specify the time period it used to make its alimony
determination, and (4) the court's decision to deny
permanent alimony created a substantial inequality.
We address each argument in turn.


a. Ms. Dahl Did not Satisfy Her Burden of
Showing Her Financial Need
¶ 108 As the party seeking an award of permanent
alimony, Ms. Dahl bore the burden of providing
the district court with sufficient credible evidence
of each factor listed in the Alimony Statute.
Ms. Dahl argues that she “showed that she had
expenses and had the need for an award of
alimony” and that her testimony was credible. But
as explained above, Ms. Dahl's testimony consisted
solely of her recollection of her marital expenses.
She provided no financial declaration, no supporting
financial documentation, and no expert testimony.
Nor did she provide testimony about whether she
had any nonmarital property or assets. Ms. Dahl's
unsubstantiated testimony did not satisfy her burden of
showing her financial need.


¶ 109 Alternatively, Ms. Dahl argues that even if the
district court correctly determined that she failed to
establish her financial need, she should be relieved
from this burden because she did not have access
to the marital records. This argument, however, is
unsupported by the record, which demonstrates that
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Ms. Dahl had over a year of discovery, during which
time her counsel issued hundreds of subpoenas to
financial institutions to obtain documentary evidence
of the Dahls' finances. In fact, Ms. Dahl's own financial
expert, Mr. Brough, submitted an affidavit to the
court over two and a half years prior to trial wherein
he stated that he saw over 20,000 documents from
these financial institutions and opined that thousands
more would be produced during discovery. In short,
Ms. Dahl's argument that she was denied access to
the marital records is without merit. We therefore
conclude that Ms. Dahl failed to meet her burden of
showing her financial need—a necessary prerequisite
to an award of permanent alimony.


b. The District Court Made Sufficient Findings as
to Each Statutory Alimony Factor
*26  ¶ 110 Ms. Dahl also argues that the district court


failed to make the necessary factual findings to support
its refusal to order alimony. Specifically, she asserts
that the district court failed to consider the length of
the parties' marriage. But this argument is completely
unsupported by the record. In the district court's
findings of fact and conclusions of law, the court
explicitly acknowledged the length of the marriage
in its discussion of alimony. The district court also
made specific factual findings with regard to the other
six statutory alimony factors. Contrary to Ms. Dahl's
assertion, the district court's decision to deny Ms.
Dahl's alimony request was not the result of a failure to
consider the necessary factors. Instead, the court was
hampered primarily by Ms. Dahl's failure to provide
the court with any credible evidence regarding her
financial need. We therefore hold that the district court
made the factual findings necessary to support its
ruling.


c. The District Court Properly Required Evidence
of Current Financial Need in Addition to Evidence
of Ms. Dahl's Prior Standard of Living
[39]  [40]  ¶ 111 Ms. Dahl next argues that the district


court improperly required evidence of her current
financial need rather than relying solely on evidence
of her standard of living during the marriage. As
Ms. Dahl correctly points out, the primary purpose
of alimony is “to enable the receiving spouse to
maintain as nearly as possible the standard of living
enjoyed during the marriage and to prevent the spouse


from becoming a public charge.” Connell v. Connell,
2010 UT App 139, ¶ 9, 233 P.3d 836 (emphasis
added) (internal quotation marks omitted). And while
the Alimony Statute instructs courts to “look to the
standard of living, existing at the time of separation,
in determining alimony,” it also explains that a district
court “shall consider all relevant facts and equitable
principles and may, in its discretion, base alimony
on the standard of living that existed at the time
of trial.” UTAH CODE § 30–3–5(8)(e) (emphasis
added). Therefore, while an alimony award would
ideally allow both spouses to maintain the standard
of living enjoyed during the marriage, the court is
nevertheless obligated to support any alimony award
with specific factual findings as to each statutory factor
and is permitted to deviate from the general rule in light
of the relevant facts and equities.


¶ 112 Contrary to Ms. Dahl's assertion, the district
court in this case did look to Ms. Dahl's standard of
living during the marriage, but concluded that because
Ms. Dahl had failed to satisfy her burden of showing
her present need, it was “impossible” to determine the
amount of alimony “necessary to result in a standard
of living at present that would approach the previous
living condition.” And, as discussed below, where Ms.
Dahl provided no evidence to the court to suggest that
her substantial property award would not be sufficient
to maintain a standard of living similar to that which
she enjoyed during the marriage, the district court did
not abuse its discretion in declining to award Ms. Dahl
permanent alimony.


d. Because Ms. Dahl Received a Sizeable Property
Award, the District Court Did not Create a
Substantial Inequality in Denying Ms. Dahl's
Request for Permanent Alimony
*27  ¶ 113 Ms. Dahl argues that the district court


created a substantial inequality when it failed to award
her permanent alimony, even though it concluded
that Dr. Dahl was capable of paying up to $9,139
per month. Specifically, she contends that without an
award of permanent alimony, Dr. Dahl will be able to
continue to “live[ ] in luxury,” while Ms. Dahl will live
“as a pauper with no income and a marital property
award insufficient to pay even her current obligations.”


¶ 114 In Bakanowski, the court of appeals explained
that if a district court considers each of the statutory



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022159173&pubNum=0004645&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022159173&pubNum=0004645&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS30-3-5&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Dahl v. Dahl, --- P.3d ---- (2015)


794 Utah Adv. Rep. 5, 2015 UT 79


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 22


alimony factors, “we will not disturb its award absent
a showing that such a serious inequity has resulted
as to manifest a clear abuse of discretion.” 2003
UT App 357, ¶ 10, 80 P.3d 153, (emphasis added)
(internal quotation marks omitted). In that case, the
district court awarded Ms. Bakanowski $1,000 per
month in permanent alimony. Id. ¶ 5. The court of
appeals reversed the alimony award, concluding that
the district court had “fail[ed] to enter specific findings
on [Ms. Bakanowski's] financial needs and condition,
and the pertinent facts in the record [were] not clear,
uncontroverted, and capable of supporting only a
finding in favor of the judgment.” Id. ¶ 11 (internal
quotation marks omitted). The court of appeals held
that it was error for the court to award alimony
in an effort to “simply equalize income” without
considering each of the statutory alimony factors. Id.
¶ 12.


¶ 115 Here, Ms. Dahl asks us to order the same
type of income equalization that the court of appeals
rejected in Bakanowski. Although the district court in
this case attempted to evaluate each statutory alimony
factor, it was prevented from making all the necessary
factual findings due to Ms. Dahl's failure to provide
credible evidence of her financial need. And without
such evidence, any alimony award would have been
merely an attempt to equalize income.


[41]  ¶ 116 In divorce cases where there is insufficient
evidence of one of the statutory alimony factors, courts
may impute figures. See, e.g., Connell, 2010 UT App
139, ¶¶ 14–20, 233 P.3d 836 (imputing husband's
income from a prior job to determine his ability to
pay alimony); Leppert v. Leppert, 2009 UT App 10,
¶ 12, 200 P.3d 223 (holding that the district court
did not abuse its discretion in imputing an income
figure for wife when the decision was “adequately
supported” by the district court's findings). In this
case, the district court could have similarly imputed
a figure to determine Ms. Dahl's financial need based
either on Dr. Dahl's records of the parties' predivorce
expenses or a reasonable estimate of Ms. Dahl's
needs. But it was not required to do so because Ms.
Dahl received a sufficiently large property award to
support a comfortable standard of living. The district
court awarded Ms. Dahl over $1.5 million in marital
property. In light of this award, it was unnecessary
for the district court to impute a figure for Ms.


Dahl's need. And while it may be true that Ms.
Dahl's award was “insufficient to pay even her current
obligations,” the obligations referred to consist largely


of her attorney fees, 22  which, as explained below,
we conclude are unreasonable. Indeed, but for her
unreasonably high attorney fees, Ms. Dahl's property
award was sufficiently large to prevent any “serious
inequity” arising from the district court's refusal to
award permanent alimony.


*28  ¶ 117 In summary, we hold that the district
court acted within its discretion in denying Ms. Dahl's
request for permanent alimony. Ms. Dahl failed to
provide the court with the evidence necessary to
demonstrate her financial need. The record clearly
indicates that the district court was mindful of the
statutory alimony factors and made all of the findings
it could based on the evidence before it. Any harm Ms.
Dahl may have suffered by receiving no permanent
alimony was not a result of error on the part of the
district court, but instead was due to her counsel's
failure to present the evidence necessary to support an


award of permanent alimony. 23  We therefore affirm
the district court's decision denying Ms. Dahl's request
for permanent alimony.


D. The District Court Erred in Part
in Its Division of the Marital Assets


¶ 118 Ms. Dahl next argues that the district court
abused its discretion in dividing the marital assets
by (1) failing to make adequate findings of fact to
support its distribution determination, (2) distributing
the liquid assets inequitably, (3) concluding that Dr.
Dahl's IRA accounts were not marital property, (4)
finding that certain real property subject to a series of
exchanges pursuant to 26 U.S.C. § 1031 was separate
property, and (5) failing to consider commingling of
marital assets with Dr. Dahl's premarital pension plan.
For the reasons discussed below, we affirm in part,
reverse in part, and remand for further proceedings
consistent with this opinion.


[42]  ¶ 119 Generally, district courts
have considerable discretion concerning property
distribution in a divorce proceeding and their
determinations “enjoy a presumption of validity.”
Elman v. Elman, 2002 UT App 83, ¶ 17, 45 P.3d
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176. Thus, we will uphold the decision of the district
court on appeal “unless a clear and prejudicial abuse
of discretion is demonstrated.” Keiter v. Keiter, 2010
UT App 169, ¶ 16, 235 P.3d 782.


1. The District Court Made Sufficient Findings of
Fact to Support Its Distribution of Marital Assets
[43]  ¶ 120 Ms. Dahl argues generally that the district


court failed to make adequate findings of fact to
support its distribution of marital assets. Specifically,
she claims that the district court did not fully account
for the personal property, such as furnishings, located
inside the marital home. We disagree and hold that
the court's Findings of Fact and Conclusions of Law
are sufficient to support its distribution of the marital
property.


[44]  [45]  [46]  ¶ 121 Before a district court
distributes marital assets, it must (1) “identify the
property in dispute and determine whether [it] is
marital or separate property,” (2) “consider whether
there are exceptional circumstances that overcome
the general presumption that marital property be
divided equally,” (3) “assign values to each item of
marital property so that [a] distribution strategy ...
can be implemented,” and (4) distribute the marital
assets “consistent with the distribution strategy.”
Stonehocker v. Stonehocker, 2008 UT App 11, ¶ 15,
176 P.3d 476. District courts must then enter findings
of fact establishing that the court's “judgment or
decree follows logically from, and is supported by, the
evidence.” Gardner v. Gardner, 748 P.2d 1076, 1078
(Utah 1988). In reviewing a property distribution, we
will not set aside findings of fact, whether based on
oral or documentary evidence, unless they are clearly
erroneous, and we give due regard to the district court's
superior position from which to judge the credibility
of witnesses. Stonehocker, 2008 UT App 11, ¶ 17, 176
P.3d 476.


*29  ¶ 122 The district court in this case properly
followed the approach established in Stonehocker
in distributing the marital assets. First, it identified
the items in dispute, ranging from home furniture
and automobiles to businesses and real estate, and
determined whether such property was properly
classified as marital property or separate property.
Next, the court adopted a strategy of dividing the
marital assets evenly between Dr. Dahl and Ms. Dahl.


In its Findings of Fact and Conclusions of Law, it
itemized the marital property and determined that
the value of the property should be divided evenly
between the parties. The court then assigned values to
the property in dispute based on evidence presented
at trial. For example, the court itemized the items
contained in the marital home and assigned a value.
Finally, the district court distributed the property
according to its distribution strategy of dividing the
assets evenly.


¶ 123 Based on its thorough evaluation of the
marital and separate property, we hold that the district
court made sufficient findings of fact to support its
conclusion regarding the division of the marital assets.
We further hold that the findings were based on
the evidence presented to the district court and were
sufficiently detailed to disclose the steps by which it
reached the ultimate distribution.


2. The District Court Erred in Part in Its
Distribution of the Liquid Assets and Litigation
Costs
¶ 124 Ms. Dahl's next claims of error concern the
district court's distribution of specific liquid assets and
litigation costs. Ms. Dahl argues that the district court
abused its discretion by (1) ordering Ms. Dahl to return
$162,000 that Dr. Dahl had voluntarily given her over
the course of the divorce proceedings; (2) ordering
Ms. Dahl to pay one-half of the supervision, guardian
ad litem, and custody evaluation costs incurred by
the parties; (3) ordering Ms. Dahl to pay for the
trial transcripts; (4) finding that a Visa credit card
was marital debt; and (5) not valuing undisclosed
marital assets. On review, we will uphold the district
court's ruling unless it clearly abused its discretion.
Stonehocker, 2008 UT App 11, ¶ 8, 176 P.3d 476. We
address each of Ms. Dahl's claims of error in turn.


a. The Trial Court Erred in Requiring Ms. Dahl
to Refund to the Marital Estate $162,000 that Dr.
Dahl Voluntarily Paid Ms. Dahl Over the Course
of the Divorce Proceedings
[47]  ¶ 125 During the pendency of the divorce action,


Dr. Dahl remained in possession of the marital home
with access to marital funds, while Ms. Dahl lived
outside the marital home and had no such access.
While the divorce action was proceeding, the district
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court ordered Dr. Dahl to pay Ms. Dahl three one-time
payments totaling $19,000, and Dr. Dahl voluntarily
paid Ms. Dahl $4,000 per month. All totaled, Ms.
Dahl received $162,000 in payments from Dr. Dahl
during the pendency of the divorce proceeding. During
this period, Dr. Dahl had access to the entirety of the
marital funds and continued to use those funds to pay
for his own living expenses and the expenses of the
couple's children. The district court ordered Ms. Dahl
to repay to the marital estate the $162,000 she had
received, but did not require Dr. Dahl to repay the
marital funds he spent during the years the divorce was
proceeding. Ms. Dahl argues that this was an abuse of
discretion. We agree.


*30  [48]  ¶ 126 Prior to the entry of a divorce decree,
all property acquired by parties to a marriage is marital
property, owned equally by each party. See Berger v.
Berger, 713 P.2d 695, 697 (Utah 1985) (explaining
that a “marital estate should be valued as of the time
of the divorce decree”). For this reason, it is improper
to allow one spouse access to marital funds to pay
for reasonable and ordinary living expenses while the
divorce is pending, while denying the other spouse
the same access. Allowing both spouses equal access
to marital funds during the pendency of a divorce
promotes the goal of a “fair, just, and equitable”
distribution of marital property. Noble v. Noble, 761
P.2d 1369, 1373 (Utah 1988).


¶ 127 This principle is illustrated in In re Marriage
of Marriott, a case in which the Court of Appeals
of Illinois was asked to determine whether money
paid by the husband to the wife during the divorce
proceeding was a preliminary distribution of marital
assets. 264 Ill.App.3d 23, 201 Ill.Dec. 709, 636 N.E.2d
1141 (1994). In that case, the husband and wife lived
in separate housing during the dissolution proceedings
with the husband remaining in the marital home.
Id., 201 Ill.Dec. 709, 636 N.E.2d at 1149. The wife
received a lump sum of money from the husband
that she used to pay for living expenses and periodic
temporary maintenance. Id., 201 Ill.Dec. 709, 636
N.E.2d at 1145. The district court held that the lump
sum was a preliminary distribution of the marital
assets. Id., 201 Ill.Dec. 709, 636 N.E.2d at 1149. But
the Illinois Court of Appeals reversed, reasoning that
the sum was an allowance for living expenses. Id., 201
Ill.Dec. 709, 636 N.E.2d at 1151. The court concluded


that marital assets used by a spouse who is not living
in the marital home during the pendency of a divorce
should not be treated differently than the marital assets
enjoyed by the spouse living in the marital home so
long as the funds are spent on living expenses. Id.


¶ 128 Here, like the wife in Marriott, Ms. Dahl lived
outside the marital home during the pendency of the
divorce, while Dr. Dahl remained in the marital home.
Similarly, Dr. Dahl remained in control of the marital
funds and marital bank accounts, while Ms. Dahl had
no such access. Indeed, her only access to marital funds
was through the three one-time payments ordered by
the court and the $4,000 payment from the marital
estate that Dr. Dahl made voluntarily. And the record
reflects that Ms. Dahl, like the wife in Marriott, used
the money she was given to pay for living expenses
during the pendency of the divorce.


¶ 129 It was an abuse of discretion for the district court
to order Ms. Dahl to repay the $162,000. This order had
the effect of allowing one spouse to use marital funds
to pay for living expenses during the pendency of the
divorce, while denying such use to the other spouse.
We accordingly reverse.


b. The Trial Court Erred When It Ordered Ms.
Dahl to Pay for One–Half of Certain Litigation
Costs
[49]  ¶ 130 During the pendency of the divorce, Dr.


Dahl paid all of the costs associated with the divorce
action, including $16,475 for the custody evaluation;
$21,600 plus an undetermined amount of fees for
the guardian ad litem; and $60,528.60 for supervised
parent time. The district court determined that these
costs were jointly incurred by the parties and reduced
Ms. Dahl's share of the marital estate by the value of
one-half of the total costs. Ms. Dahl argues that it was
inequitable for the court to reduce her postjudgment
share of the marital estate when Dr. Dahl paid for
those costs using marital funds. Because Dr. Dahl
used marital funds to pay for these costs, Ms. Dahl
reasons that both parties' share in the marital estate was
decreased by equal amounts, and therefore her share
should not have been additionally reduced. We agree.


*31  [50]  [51]  [52]  ¶ 131 As discussed above,
“[t]he overarching aim of a property [distribution] ... is
to achieve a fair, just, and equitable result between the
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parties.” Noble, 761 P.2d at 1373. Before the district
court can undertake the distribution, it must determine
the value of the assets. Stonehocker, 2008 UT App
11, ¶ 15, 176 P.3d 476. And it is well-settled that
assets should be valued at the time of the divorce
decree. Dunn v. Dunn, 802 P.2d 1314, 1319 (Utah
Ct.App.1990). On review, the district court's factual
findings as to the value of assets will not be disturbed
unless they are clearly erroneous. Id. at 1317.


¶ 132 In this case, the district court correctly concluded
that the supervision, guardian ad litem, and custody
evaluation costs should be shared equally by the
parties from the marital estate. The district court also
concluded that inasmuch as Dr. Dahl had already paid
the full amounts, Ms. Dahl's share of the estate must
be reduced for her share of the costs.


¶ 133 But the district court overlooked the fact that
Dr. Dahl had paid these costs and fees using the
marital bank account, which consisted of marital
funds. Because Dr. Dahl paid for the costs using
marital funds, the value of the marital estate was
reduced by the amount of those costs. Thus, when
the district court divided the marital estate, both
parties had effectively paid one-half of these costs. By
ordering Ms. Dahl to repay Dr. Dahl one-half of the
costs from her individual share of the marital estate, the
district court in effect required Ms. Dahl to pay twice.
In short, she was required to bear the entire burden of
these costs.


¶ 134 Such a result constituted clear error. We
therefore reverse the district court's ruling because Ms.
Dahl should not have been required to pay for one-
half of the fees from her share of the estate when Dr.
Dahl used marital funds to pay for the costs during the
litigation.


c. The Trial Court Correctly Concluded that Ms.
Dahl Must Pay for the Trial Transcripts
[53]  ¶ 135 Ms. Dahl ordered daily transcripts of the


trial proceedings at a total cost of $35,217.65. The
district court granted Ms. Dahl's request for transcripts
on the understanding that she would, as the requesting
party, be required to bear the cost. On appeal, Ms.
Dahl argues that the district court abused its discretion
by requiring her to pay for the transcripts without


making findings of fact regarding her ability to pay.
We disagree.


¶ 136 Utah courts no longer routinely employ live court
reporters. Instead, trial transcripts are prepared from
digital recordings. During a pretrial motion hearing
on September 15, 2009, Ms. Dahl's attorney requested
that daily transcripts of the trial be prepared by a live
court reporter. The district court offered the alternative
of providing daily copies of the recording disk to
minimize expenses. But Ms. Dahl's attorney refused
the offer and requested permission to use a live court
reporter for daily transcripts. The district court granted
the request, but informed Ms. Dahl's attorney that, as
the party requesting the live reporter, Ms. Dahl would
be solely responsible for paying all reporter fees. Ms.
Dahl's counsel agreed.


*32  ¶ 137 Subsequently, Ms. Dahl requested that Dr.
Dahl pay for the reporter costs, but the district court
ordered that Ms. Dahl bear the entire cost. We hold that
it was not an abuse of discretion for the district court
to require that Ms. Dahl pay all of the reporter costs. It
was, after all, Ms. Dahl who requested the live reporter
and she persisted in that request even after the district
court informed her that she would be responsible for
all the associated costs. The district court offered the
alternative of releasing the audio disk, but Ms. Dahl's
attorney declined the offer. Under these circumstances,
it was an appropriate exercise of the district court's
discretion to assign those costs entirely to Ms. Dahl.


d. The District Court Did not Abuse Its Discretion
by Concluding that Certain Unsecured Debt Was
Marital Debt
[54]  ¶ 138 Ms. Dahl's next claim of error involves


the district court's distribution of the parties' unsecured
debt. As of July 31, 2009, a Wells Fargo Visa account
had a balance of $24,053. The district court found
that this balance was a marital debt and reduced both
parties' share of the marital estate equally. Ms. Dahl
argues that this finding was erroneous. Specifically,
Ms. Dahl argues that the Visa card was not listed on Dr.
Dahl's 2006 Statement of Income, Expenses, Assets,
and Liabilities report (2006 Report), which was filed
near the inception of the divorce proceeding. Ms. Dahl
reasons that, because the Wells Fargo Visa account
was not listed on the 2006 report, any balance on the
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account must therefore have been the result of Dr.
Dahl's postseparation spending.


[55]  [56]  [57]  ¶ 139 Under Utah Code section 30–
2–5(1)(b), neither spouse is personally liable for the
separate debts incurred by the other spouse during the
marriage. But both spouses are responsible for family
expenses. UTAH CODE § 30–2–9(1). Nevertheless,
there is no fixed formula for determining the division
of debts in a divorce action. We require only that the
district court's allocation of debt be based on adequate
factual findings. Stonehocker, 2008 UT App 11, ¶ 46,
176 P.3d 476. And we will not disturb those findings
absent an abuse of discretion. Id.


¶ 140 Here, the district court determined that the Wells
Fargo Visa was marital debt. Ms. Dahl challenges that
ruling, asserting that Dr. Dahl's failure to testify as to
the nature of the debt mandated the conclusion that
it was his separate debt. But during trial, the district
court heard extensive testimony from Dr. Dahl's expert
witness, Mr. Stoddard, regarding all of Dr. Dahl's
accounts. Ms. Dahl points to no evidence in the
record to refute Mr. Stoddard's testimony that the
Visa account was a marital debt. We conclude that
Mr. Stoddard's testimony was sufficient to support the
district court's finding that the debt was marital. We
therefore affirm the district court's ruling.


e. Ms. Dahl's Argument that the District Court
Failed to Equitably Distribute Some Personal
Property Is Inadequately Briefed
*33  [58]  ¶ 141 Finally, Ms. Dahl argues the district


court abused its discretion in the distribution of marital
property because it did not consider all of the tangible
assets located in the marital home, in which Dr.
Dahl continues to reside. But Ms. Dahl has failed
to point to any specific items that were excluded
from the property distribution. We have repeatedly
stated that “[a]ppellate courts are not a depository in
which [a party] may dump the burden of argument and
research.” ASC Utah, Inc. v. Wolf Mountain Resorts,
L.C., 2013 UT 24, ¶ 16, 309 P.3d 201 (internal
quotation marks omitted) (alternations in original); see
also Peterson v. Sunrider Corp., 2002 UT 43, ¶ 23
n. 9, 48 P.3d 918 (“A single, vague sentence without
citation to the record or legal authority is inadequate.”).
The record in this case spans thousands of pages
and the assets involved are valued in the millions of


dollars. As appellant, Ms. Dahl bears the burden of
directing our attention to specific facts in the record
to support her contention that the district court abused
its discretion. Ms. Dahl cannot simply assert error
without explanation or evidence and expect this court
to reverse the finding of the district court. Accordingly,
we are not persuaded by this inadequately briefed
argument.


3. The District Court Did not Abuse Its Discretion
When It Concluded That the IRA and SEP IRA
Remained Separate Property
[59]  ¶ 142 The district court found that a number of


Dr. Dahl's retirement accounts, including a traditional
IRA and a SEP IRA, were established and funded
by Dr. Dahl prior to his marriage to Ms. Dahl and
therefore held that these accounts were Dr. Dahl's
separate property. Ms. Dahl argues that this holding
was erroneous. Ms. Dahl acknowledges that the IRA
accounts were established before their marriage, but
asserts that they lost their identity as separate property
when Dr. Dahl commingled them with marital funds.
Specifically, Dr. Dahl withdrew funds from the IRA to
pay off a home equity loan secured by the marital home
and then replenished the funds using a marital bank
account. Ms. Dahl argues that this action converted the
IRAs to marital property. We disagree.


[60]  [61]  [62]  ¶ 143 “Generally, premarital
property, gifts, and inheritances [are considered]
separate property, and the spouse bringing such ...
property into the marriage may retain it” in the event
of a divorce. Keiter v. Keiter, 2010 UT App 169, ¶
22, 235 P.3d 782 (internal alterations omitted) (internal
quotation marks omitted). But premarital property may
lose its separate character where the parties have
inextricably commingled it with the marital estate, or
where one spouse has contributed all or part of the
property to the marital estate with the intent that it
become joint property. Dunn, 802 P.2d at 1320. Courts
look to a party's actions as a manifestation of a spouse's
intent to contribute separate property to the marital
estate. Kimball v. Kimball, 2009 UT App 233, ¶ 28, 217
P.3d 733. On review, we will uphold the district court's
decision that the IRAs remained Dr. Dahl's separate
property unless the district court abused its discretion.
Stonehocker, 2008 UT App 11, ¶ 8, 176 P.3d 476.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS30-2-5&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS30-2-5&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS30-2-9&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014657236&pubNum=0004645&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014657236&pubNum=0004645&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030469061&pubNum=0004645&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030469061&pubNum=0004645&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002262577&pubNum=0004645&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002262577&pubNum=0004645&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022371184&pubNum=0004645&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022371184&pubNum=0004645&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990171578&pubNum=0000661&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_661_1320&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1320

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019691852&pubNum=0004645&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019691852&pubNum=0004645&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014657236&pubNum=0004645&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Dahl v. Dahl, --- P.3d ---- (2015)


794 Utah Adv. Rep. 5, 2015 UT 79


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 27


*34  ¶ 144 Ms. Dahl claims that the IRA accounts
became commingled with marital assets. But Dr.
Dahl's IRA accounts never lost their separate identity.
Dr. Dahl withdrew money from his IRA accounts so
that he could pay off a home equity loan secured
by the marital home. After paying off the loan, Dr.
Dahl replaced the amounts withdrawn from the IRA
accounts with funds from the marital bank account.
This transaction is best characterized as a loan from
Dr. Dahl to the marital estate, which was in turn
repaid with marital funds. There is nothing about
these transactions suggesting that Dr. Dahl intended to
commingle his IRA funds with the marital estate. And
Dr. Dahl's property did not become so “inextricably
commingled ... into the marital estate” that the district
court was incapable of tracing it. Dunn, 802 P.2d at
1321.


¶ 145 We therefore affirm the district court's
conclusion that the IRA accounts are separate property.
The evidence supports the district court's conclusion
that Dr. Dahl did not intend for the IRA accounts to
become joint property and that the IRA account did not
lose its separate identity simply because Dr. Dahl made
a loan from the account to pay off a home equity loan.


4. The District Court Did not Abuse Its Discretion
When It Found That the 1031 Property Exchanges
Were Separate Property
[63]  ¶ 146 Dr. Dahl claimed that four parcels


of real property (1031 Properties) were separate
property, despite being acquired during the marriage.
The district court concluded that the four parcels
were acquired via a series of exchanges pursuant to
section 1031 of the Internal Revenue Code (1031
exchanges). 26 U.S.C. § 1031. Section 1031 allows
a party to exchange one parcel of real property for
another without incurring any tax burden. See id. §
1031(a)(1). (“No gain or loss shall be recognized
on the exchange of property held for productive
use in a trade or business or for investment if
such property is exchanged solely for property of
like kind which is to be held either for productive
use in a trade or business or for investment.”). A
spouse can maintain the separate identity of premarital
property by utilizing section 1031 exchanges to avoid
commingling separate property with marital property.
For example, a spouse may use the proceeds of the
sale of a house he or she inherited to purchase another


property through a section 1031 exchange, allowing
the new property to retain the same separate character
as the house whose proceeds were used to purchase the
new property. See Smith v. Smith, Nos. CT2003–0008,
CT2003–0020, 2004 WL 193041 (Ohio Ct.App. Jan.
22, 2004) (holding that property subject to a section
1031 exchange remained separate property for the
purposes of distribution in a divorce action).


¶ 147 Ms. Dahl argues that the district court abused
its discretion when it determined that the properties
derived from the sale or transfer of Dr. Dahl's separate
property through section 1031 exchanges remained Dr.
Dahl's separate property. At trial, Dr. Dahl's expert
witness, Mr. Stoddard, testified extensively regarding
the acquisition of the 1031 Properties. Relying on Mr.
Stoddard's testimony, the district court found that the
1031 Properties, aside from 14 percent of one property,
were Dr. Dahl's separate assets. Ms. Dahl received
credit for one-half of the 14 percent determined to
be marital property, while Dr. Dahl was awarded the
remaining 1031 Properties.


*35  ¶ 148 Ms. Dahl challenges this ruling on
several grounds. First, Ms. Dahl argues that the trial
exhibits relied on by Mr. Stoddard were inadmissible.
Second, Ms. Dahl claims that Dr. Dahl did not
provide sufficient evidence to prove that the Lamona
property, the initial property sold by means of a 1031
exchange, was entirely Dr. Dahl's separate property.
Third, Ms. Dahl argues that all of the subsequent
1031 exchanges could not be properly traced back
to the premarital asset, the Lamona property, due to
incomplete evidence. Finally, Ms. Dahl claims that the
funds from the 1031 exchanges had been commingled
with marital assets.


[64]  ¶ 149 At heart, Ms. Dahl's challenge to
the district court's ruling on the 1031 Properties
is a challenge to the sufficiency of the evidence.
Her central assertion is that the district court
lacked sufficient evidence to conclude that the 1031
Properties originated from premarital assets. A party
challenging a district court's factual findings on appeal
bears a heavy burden of persuasion. See Drake v.
Indus. Comm'n, 939 P.2d 177, 181 (Utah 1997). Our
review of such findings is highly deferential, and we
will reverse only if the findings are clearly erroneous.
Id. Moreover, a party challenging factual findings
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on sufficiency of the evidence grounds “will almost
certainly fail to carry its burden of persuasion on
appeal if it fails to marshal” the evidence sufficient
to overcome “the healthy dose of deference owed to
factual findings.” State v. Nielsen, 2014 UT 10, ¶¶ 41–
42, 326 P.3d 645.


¶ 150 Ms. Dahl has failed to meet her burden in
this case. The district court made factual findings
regarding the source of the 1031 Properties based
on testimony from Dr. Dahl and expert testimony
from Mr. Stoddard. Though Ms. Dahl complains that
Mr. Stoddard relied on inadmissible evidence in his
testimony, such reliance is clearly permitted by our
rules of evidence. See UTAH R. EVID. 703 (“If
experts in the particular field would reasonably rely on
those kinds of facts or data in forming an opinion on
the subject, they need not be admissible for the opinion
to be admitted.”). Similarly, Ms. Dahl argues that Dr.
Dahl's testimony was self-serving and that Dr. Dahl
failed to provide all of the documentation he could
have provided to substantiate his and Mr. Stoddard's
testimony. But a district court is not precluded from
relying on self-serving testimony and a party need
not offer into evidence every document on which his
expert witness relied. See UTAH R. EVID. 705. Thus,
Ms. Dahl's argument comes down to a challenge to the
credibility of Dr. Dahl and Mr. Stoddard. But it is the
district court's role to judge the credibility of witnesses
and to weigh their testimony. And Ms. Dahl can point
to nothing suggesting that the evidence relied on by
the district court was legally insufficient to support its
factual findings. Accordingly, we affirm.


5. The District Court Did not Abuse Its Discretion
in Ruling on the Character of Dr. Dahl's
Premarital Pension Plan
*36  [65]  ¶ 151 The district court determined that


a number of retirement accounts were established and
funded by Dr. Dahl prior to his marriage to Ms. Dahl,
including the Charles F. Dahl M.D. PC Profit Sharing
Trust (Profit Sharing Trust). Because it found that the
Profit Sharing Trust was funded prior to the marriage,
the district court concluded that it remained Dr. Dahl's
separate property. Ms. Dahl's final claim of error as
to the distribution of marital assets is that the district
court failed to consider commingling of marital assets
with the Profit Sharing Trust. At trial, Dr. Dahl testified
that $533.86 was transferred into his profit sharing plan


on a monthly basis. Because Dr. Dahl testified that
he could not recall from which account the deposits
originated, Ms. Dahl argues that Dr. Dahl failed to
prove that this monthly deposit came from nonmarital
funds.


¶ 152 Ms. Dahl's argument is a challenge to the
sufficiency of the evidence relied upon by the district
court. And again, Ms. Dahl has failed to meet
her burden of persuasion. Though Dr. Dahl did
acknowledge that he could not be certain as to the
account from which the monthly deposit originated,
he testified that he believed the recurring deposit
was from a limited real estate partnership that paid a
dividend every month and that this partnership was his
separate property. In the absence of any evidence to the
contrary from Ms. Dahl, we cannot conclude that the
district court abused its discretion in determining that
the Profit Sharing Trust was funded with premarital
property and therefore remained Dr. Dahl's separate
property. Accordingly, we affirm.


E. The District Court Did not Abuse Its Discretion
in Awarding Dr. Dahl Sole Physical and


Legal Custody of the Parties' Minor Children


¶ 153 Initially, both Dr. Dahl and Ms. Dahl requested
sole legal and physical custody of the children.
Because they were both seeking sole custody, neither
party filed a proposed parenting plan in accordance
with section 30–3–10.8 of the Utah Code, which
requires any party seeking joint legal or physical
custody to submit such a plan. Four months before
trial, an independent custody evaluator submitted
a custody evaluation to the court. The evaluation
recommended that Dr. Dahl be awarded sole legal
custody. In regard to physical custody, the evaluator
recommended a variety of possible arrangements,
including some joint custody arrangements. The
evaluator did not, however, include among the options
awarding Ms. Dahl sole physical custody.


¶ 154 One week before trial, Ms. Dahl filed a motion
to amend her counterclaim to seek joint legal and
physical custody. She supported that motion with a
proposed parenting plan. The district court denied her
request as untimely, reasoning that the language of
section 30–3–10.8 required that any parenting plan be
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filed with an original pleading. Thus, Ms. Dahl could
not file a parenting plan with an amended pleading.
Ms. Dahl argues that the district court misinterpreted
section 30–3–10.8 and that she should have been
granted leave to amend her pleadings to request joint
custody and file a parenting plan. Although we agree
that the district court misinterpreted section 30–3–
10.8, we nevertheless affirm the district court's custody
determination on alternate grounds.


1. Parties May File a Parenting Plan with
Amended Pleadings
*37  [66]  [67]  ¶ 155 “In custody matters, appellate


courts generally give the [district] court considerable
discretion because the [district] court's proximity to the
evidence places it in a better position than an appellate
court to choose the best custody arrangement.”
Trubetzkoy v. Trubetzkoy, 2009 UT App 77, ¶ 6, 205
P.3d 891 (citation omitted). But this broad discretion
“must be guided by the governing law adopted by
the Utah Legislature.” Id. And on matters of statutory
interpretation, we review for correctness. Baird v.
Baird, 2014 UT 08, ¶ 16, 322 P.3d 728.


[68]  ¶ 156 A district court “may order joint legal
custody or joint physical custody or both if one or
both parents have filed a parenting plan in accordance
with Section 30–3–10.8 and it determines that joint
legal custody or joint physical custody or both is in
the best interest of the child.” UTAH CODE § 30–3–
10.2(1). Thus, the statute establishes two prerequisites
for a district court's award of joint custody: (1) the
filing of a parenting plan and (2) a determination that
joint custody is in the child's best interest. Section 30–
3–10.8 requires that a party requesting joint custody
file his or her parenting plan “at the time of the filing
of their original petition or at the time of filing their
answer or counterclaim.” (Emphasis added.)


¶ 157 In this case, both parties initially sought sole
custody of the children. Therefore, neither party filed
a parenting plan with their original pleading. We
must therefore consider whether section 30–3–10.8
confines requests for joint custody to initial pleadings
or whether the statute allows a party to seek joint
custody through an amended pleading.


[69]  ¶ 158 Although this is a question of
first impression for this court, our court of


appeals considered a related issue in Trubetzkoy. In
Trubetzkoy, the court of appeals reversed a district
court's award of joint custody because neither parent
had filed a parenting plan. 2009 UT App 77, ¶ 13,
205 P.3d 891. The district court in this case relied
on the Trubetzkoy decision in determining that it
was precluded from considering joint custody in the
absence of a parenting plan. Although we agree with
the court of appeals that the complete absence of a
parenting plan precludes an award of joint custody,
see UTAH CODE § 30–3–10.2, Trubetzkoy offers no
insight into the question of whether section 30–3–
10.8 allows parties to amend their initial pleadings to
later seek joint custody and to file a parenting plan in
connection with those amended pleadings.


[70]  [71]  [72]  ¶ 159 Our primary goal when
interpreting statutes is to effectuate the intent of the
Legislature. State v. Watkins, 2013 UT 28, ¶ 18, 309
P.3d 209. Our starting point is therefore the plain
language of the statute. Marion Energy, Inc. v. KFJ
Ranch P'ship, 2011 UT 50, ¶ 14, 267 P.3d 863.
Further, “we interpret[ ] statutes to give meaning to all
parts, and avoid [ ] rendering portions of the statute
superfluous.” Watkins, 2013 UT 28, ¶ 23, 309 P.3d
209 (alterations in original) (internal quotation marks
omitted). To do so, “we read the plain language of
the statute as a whole, and interpret its provisions in
harmony with other statutes in the same chapter and
related chapters.” State v. Barrett, 2005 UT 88, ¶ 29,
127 P.3d 682 (internal quotation marks omitted).


*38  ¶ 160 Section 30–3–10.8 requires that parties
seeking joint custody file a proposed parenting plan
“at the time of the filing of their original petition or
at the time of filing their answer or counterclaim.”
Dr. Dahl suggests that this language precludes parties
who initially seek sole custody from amending their
pleadings to seek joint custody, even if they later
become convinced that joint custody would be best for
their children. But such a reading would conflict with
other statutory provisions in which the Legislature has
placed a high value on joint custody. The Legislature
has mandated that district courts “shall, in every case,


consider joint custody.” 24  UTAH CODE § 30–3–
10(1)(b) (2009). Moreover, custody determinations are
equitable in nature and require the court to consider the
best interests of the child “[i]n determining any form
of custody.” Id. § 30–3–10(1)(a). If parties are unable
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to amend their pleadings to file a parenting plan, the
court's equitable mandate to consider the best interests
of the child would be severely impaired.


[73]  ¶ 161 A more persuasive construction of section
30–3–10.8 brings it in line with our relatively liberal
standards for amendments to pleadings. Rule 15(a) of
the Utah Rules of Civil Procedure allows a party to
amend a pleading with permission from the district
court and directs that “leave [to amend] shall be
freely given when justice so requires.” Surely justice
is served by allowing parents, and the district court,
to consider whether joint custody would be in the
best interests of children in a divorce action. Rather
than trapping parents into the custody option they
select at the time of their initial pleading, with no
allowance for changed circumstances, a better reading
of section 30–3–10.8 would allow parents to file
an amended pleading to include a parenting plan, if
such an amendment satisfies rule 15. Accordingly,
we conclude that the district court erred in its
interpretation of section 30–3–10.8 and that it should
have allowed Ms. Dahl to file a parenting plan in the
event that it granted her motion to amend. However,
for the reasons discussed below, we affirm on the
alternate ground that the district court did not abuse its
discretion in denying Ms. Dahl's motion to amend.


2. The District Court's Denial of Ms. Dahl's
Motion to Amend Was not an Abuse of Discretion
[74]  [75]  [76]  [77]  [78]  ¶ 162 As noted above,


rule 15(a) of the Utah Rules of Civil Procedure permits
litigants to amend their pleadings with permission
of the court and directs that leave “shall be freely
given when justice so requires.” District courts “should
liberally allow amendments unless the amendments
include untimely, unjustified, [or] prejudicial factors.”
Daniels v. Gamma W. Brachytherapy, LLC, 2009
UT 66, ¶ 58, 221 P.3d 256. A motion is untimely
if it is “filed in the advanced procedural stages of
the litigation process.” Id. ¶ 59 (internal quotation
marks omitted). “Motions are prejudicial when the
nonmoving party would have little time to prepare a
response before trial.” Id. “And many other factors,
such as delay, bad faith, or futility of the amendment,
may weigh against the [district] court's allowing
the amendment.” Id. ¶ 58. (internal quotation marks
omitted). “Because a district court is best positioned
to evaluate the motion to amend in the context of the


scope and duration of the lawsuit, we will reverse
a denial of leave to amend only if the district court
abused its discretion.” Hudgens v. Prosper, Inc., 2010
UT 68, ¶ 18, 243 P.3d 1275 (internal quotation marks
omitted).


*39  ¶ 163 Our review of the record reveals that the
district court did not abuse its discretion in this case by
denying Ms. Dahl's motion for leave to amend because
Ms. Dahl's motion was untimely and prejudicial and
her proposed amendment would have been futile in
any event. The custody proceedings in this case were
highly contentious. The custody evaluation makes
clear that the parties and their counsel behaved in
ways that stymied the custody process and ultimately
delayed its completion. As a result, the custody
evaluation was not completed until May 2009. On
August 31, 2009, Dr. Dahl filed a motion to exclude
consideration of joint custody on the basis that no
parenting plan had been filed. One week before trial,
on September, 9, 2009, Ms. Dahl filed her motion to
amend.


¶ 164 We have consistently refused to establish a
bright-line rule for when a motion to amend under rule
15 is untimely. See Kelly v. Hard Money Funding,
Inc., 2004 UT App 44, ¶ 29, 87 P.3d 734 (collecting
cases). But we have recognized that timeliness is
intricately tied to the potential for prejudice to the other
parties. “We have consistently held that a [district]
court does not abuse its discretion when it denies as
untimely last minute motions on the eve of trial.”
Tschaggeny v. Milbank Ins. Co., 2007 UT 37, ¶ 17, 163
P.3d 615 (collecting cases). And that consideration is
dispositive here. Despite receiving the child custody
evaluation in May, Ms. Dahl waited nearly four
months, until the week before trial, to move to amend
her counterclaim and seek joint custody. Given that the
custody evaluation was not finished until late in the
litigation, Ms. Dahl's delay might have been excused
had she filed quickly after receiving the evaluation.
But she has offered no explanation for waiting until the
eve of trial to seek an amendment, and Dr. Dahl would
surely have been prejudiced had he been required to
oppose joint custody at that late date. On these facts,
the district court did not abuse its discretion when it
denied Ms. Dahl's motion to amend.
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¶ 165 Moreover, our review of the record convinces us
that any error on the part of the district court in denying
Ms. Dahl's motion to amend was harmless because the
evidence does not suggest that joint custody would
have been in the best interests of the Dahls' children. In
denying Ms. Dahl's motion to amend, the district court
stated:


Frankly, I think it unlikely that
I would order joint custody
in this case because I don't
perceive that these parties are
able to effectively cooperate to
raise the children. I'm open to
argument and I'll consider the
best interests [of the children]
when I hear all the evidence
but as of right now, I think this
is not a particularly important
question because I think it
unlikely that joint custody is
going to be the result here.


And nothing in the evidence offered at trial suggested
otherwise. Indeed, the custody evaluation itself
emphasized the need to minimize interaction between
Dr. Dahl and Ms. Dahl in any custody arrangement.
Given the district court's stated reservations about the
parties' ability to cooperate in their children's best
interests and its determination that “the best interests of
the children dictates that [Dr. Dahl] receive sole legal
and physical custody,” any error in denying Ms. Dahl's
motion to amend was harmless.


F. The District Court Did not Abuse
Its Discretion When It Refused to
Award Attorney Fees to Ms. Dahl


*40  [79]  ¶ 166 Ms. Dahl's final claim of error is that
the district court abused its discretion when it denied
her request for attorney fees. Ms. Dahl's attorneys
submitted a claim for $2,186,568 in attorney fees,
litigation costs, and interest charges through January


31, 2010. 25  At trial, Ms. Dahl requested an order that
Dr. Dahl be required to contribute to the payment of
her attorney fees and expenses incurred in the divorce
action. The district court denied Ms. Dahl's request,
finding that Ms. Dahl, through her counsel, had failed


to present evidence of her financial need and because
the fees and costs claimed by Ms. Dahl's attorneys were
unreasonable. The district court alternatively denied
the request on the ground that the fee arrangement
between Ms. Dahl and her attorneys constituted a
prohibited contingency fee agreement in a domestic
matter.


¶ 167 Ms. Dahl argues that the district court abused
its discretion when it denied her request for attorney
fees. Specifically, she argues that her fee arrangement
with her attorney was not a prohibited contingency
fee agreement. She also asserts that the district court
allowed Dr. Dahl to pay his own attorney fees out of
marital funds, while denying her the same right. She
asks us to order that Dr. Dahl be required to pay her
fees and additionally requests that we award her the
attorney fees she has expended on this appeal.


1. Ms. Dahl Was not Entitled to an Award of Fees
Because She Failed to Demonstrate Her Financial
Need and Her Claimed Fees Were Unreasonable
[80]  [81]  [82]  [83]  ¶ 168 “In Utah, attorney


fees are awardable only if authorized by statute or
by contract.” Dixie State Bank v. Bracken, 764 P.2d
985, 988 (Utah 1988). Section 30–3–3(1) of the Utah
Code authorizes courts to award attorney fees and costs
in divorce cases if doing so would “enable the other
party to prosecute or defend the action.” “Such an
award must be based on evidence of the receiving
spouse's financial need, the payor spouse's ability to


pay, 26  and the reasonableness of the requested fees.”
Levin v. Carlton, 2009 UT App 170, ¶ 27, 213 P.3d
884 (internal quotation marks omitted). The party
requesting an award of fees has the burden of providing
such evidence. Griffith v. Griffith, 959 P.2d 1015,
1020–21 (Utah Ct.App.1998). The decision of whether
to award attorney fees pursuant to section 30–3–3 of
the Utah Code rests in the sound discretion of the
district court. As such, we review the district court's
award or denial of fees for abuse of discretion. Kimball
v. Kimball, 2009 UT App 233, ¶ 19, 217 P.3d 733. An
award based on insufficient factual findings is an abuse
of discretion and requires remand. Leppert v. Leppert,
2009 UT App 10, ¶ 25, 200 P.3d 223.


¶ 169 The district court refused Ms. Dahl's request for
fees pursuant to section 30–3–3 for two reasons. First,
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the court found, as a factual matter, that Ms. Dahl had
adopted a consistent trial strategy wherein she declined
to provide “competent and complete evidence” of her
financial need. Thus, she failed to meet her burden of
establishing financial need. Second, the court found
that the fees claimed by Ms. Dahl's attorneys were
unreasonable. Thus, she failed to meet her burden of
establishing the reasonableness of the requested fees.
Ms. Dahl asserts that both findings are erroneous. We
disagree.


a. Ms. Dahl Failed to Provide Evidence of Her
Financial Need
*41  [84]  ¶ 170 When determining the financial


need of the requesting spouse, we “generally look
to the requesting spouse's income, including alimony
received as the result of a divorce decree; the property
received via the property distribution award; and his
or her expenses.” Kimball, 2009 UT App 233, ¶ 46,
217 P.3d 733. Parties to a divorce action often incur
debt to retain counsel. While the existence of such
indebtedness may tend to show financial need, id., it
is not determinative if other factors, such as a property
award, are present.


¶ 171 Here, the district court explicitly found that
Ms. Dahl “presented no credible testimony to establish
her current financial need.” Despite explicit direction
from the district court that any claims for spousal
support or for access to marital assets would require
evidence of Ms. Dahl's financial need, she consistently
“provided only a rough estimate of what was available
to her in the years before separation” and declined to
provide any specific evidence of her postseparation
finances. In fact, the district court instructed Ms. Dahl's
counsel on no less than five occasions to provide a
financial declaration that would satisfy the court. But
Ms. Dahl failed to do so. Prior to trial, the district
court considered whether to dismiss Ms. Dahl's claim
for alimony because she had failed to designate a
financial declaration in her pretrial exhibits. Ms. Dahl's
counsel “confirmed that no financial declaration would
be presented during trial” and that “he intended to rely
upon financial information presented in 2007.”


¶ 172 Although Ms. Dahl continues to assert that she
had no independent means of paying for her attorney
fees and could not work because of her medical
problems, she fails to point to any evidence refuting


the district court's thoughtful and extensive findings of
fact. And she makes no attempt to explain her failure
to submit a sufficient financial declaration. She does
not dispute that she declined to present a financial
declaration at trial and instead relied on financial
information from 2007, then more than two years
out of date. Nor does she dispute the district court's
factual determination that her testimony at trial was not
credible. Instead, Ms. Dahl merely restates the same
arguments she made at trial, which rely on the very
testimony the district court found to be noncredible.


¶ 173 Parties challenging the factual findings of the
district court bear a heavy burden of persuasion. See
Drake v. Indus. Comm'n of Utah, 939 P.2d 177, 181
(Utah 1997). Our review of such findings is highly
deferential and we will reverse the district court only
if its findings are clearly erroneous. Id. We give this
deference to the district court “because it stands in a
superior position from which to evaluate and weigh
the evidence and assess the credibility and accuracy of
witnesses' recollections.” Id. Ms. Dahl has not met this
burden. She points to no evidence that would support
the conclusion that the district court's findings of fact


were clearly erroneous. 27


*42  ¶ 174 Finally, Ms. Dahl's claim of financial need
is not persuasive because she fails to acknowledge the
substantial property distribution she was awarded from
the marital assets. The district court could properly
take this distribution into account when evaluating
Ms. Dahl's financial need. Given Ms. Dahl's failure to
refute the district court's factual findings, as well as
the substantial property distribution she was awarded,
we cannot conclude that the district court abused its
discretion in declining Ms. Dahl's request for fees.


b. Ms. Dahl's Claim for Attorney Fees and Costs
Was Unreasonable
¶ 175 The district court also found Ms. Dahl's claim for
more than $2.1 million in attorney fees and costs was
unreasonable. Ms. Dahl argues that this finding was an
abuse of discretion. We disagree.


[85]  ¶ 176 When evaluating the reasonableness of a
request for attorney fees pursuant to section 30–3–3,
courts look to a variety of factors.
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Reasonable attorney[ ] fees
are not measured by what an
attorney actually bills, nor is
the number of hours spent
on the case determinative in
computing fees.... A court may
consider, among other factors,
the difficulty of the litigation,
the efficiency of the attorneys
in presenting the case, the
reasonableness of the number
of hours spent on the case, the
fee customarily charged in the
locality for similar services, the
amount involved in the case
and the result attained, and the
expertise and experience of the
attorneys involved.


Cabrera v. Cottrell, 694 P.2d 622, 624–25 (Utah
1985);  see also UTAH R. PROF'L CONDUCT
R. 1.5(a) (establishing factors to be considered in
determining the reasonableness of an attorney's fees).


¶ 177 A review of the district court's findings of
fact and conclusions of law reveals that the court
carefully and thoughtfully considered the fee affidavit
submitted by Ms. Dahl's attorney, Mr. Christensen,
which detailed the fees requested by all of Ms. Dahl's
various attorneys. The court made extensive findings
of fact on the issue of attorney fees. It found that the
claim for fees and costs submitted by Mr. Christensen
was “extraordinarily large,” totaling $2,186,568.57
in fees, costs, expenses, and interest charges. In
particular, the court noted that Mr. Christensen's claim
for fees was “[b]y far the largest debt identified in th[e]
proceedings.”


¶ 178 Ms. Dahl was represented by several different
attorneys and law firms. The court carefully considered
the appropriateness of the hours claimed by each
attorney. In considering the reasonableness of her
fee request, the district court found that even if the
hours billed by Ms. Dahl's first several attorneys were
reasonable, those fees could not fairly be said to have
advanced the litigation because Ms. Dahl opted to start
over with new counsel, Mr. Christensen, in January
2007.


¶ 179 As for Mr. Christensen and his firm, the
district court found that the hours claimed were
“unreasonably large.” For example, the firm billed
2,981 hours in the ten months from January through
October 2009. Mr. Christensen requested hundreds of
thousands of dollars in fees related to discovery of
financial matters. But the court found, based on Mr.
Christensen's noncompliance with discovery orders
and general lack of preparation for trial, that “the
discovery was not carefully managed or focused, and
that the extremely high fees related to the process
were not warranted.” Additionally, the court found
that Mr. Christensen pursued a strategy involving
the “aggressive use of motions to reconsider and
clarify,” which “substantially increased attorney hours
and expenses without materially advancing the case.”
More tellingly, the court found that the “huge, almost
impossible hours recorded during the trial months ...
appear to be an attempt to gain an understanding of
evidence and facts that should have been mastered
months earlier.” In short, the court's extensive factual
findings paint a picture of a litigation strategy that was
inefficient, ineffective, and unjustifiably costly.


*43  ¶ 180 Ms. Dahl argues that “[t]he complexity
of the [marital] estate itself generated additional legal
fees.” But the district court expressly found that
the issues presented in the divorce action were not
particularly unique and could be addressed with “the
application of well established rules of law.”


¶ 181 The expenses for Ms. Dahl's expert witnesses
were particularly troubling. As we have previously
discussed, Mr. Christensen failed to properly designate
expert witnesses for Ms. Dahl and failed to submit
expert reports in accordance with the requirements
of rule 26. As a result, her experts' testimony was
substantially limited. The district court specifically
noted that this failure to properly designate and
disclose expert witnesses rendered their testimony
“inconsequential to the final determination of the
case.” Yet, Mr. Christensen requests an award
covering these expert witnesses' substantial fees,
totaling approximately $327,000. We agree with the
district court that these claimed fees for experts who
were never properly disclosed and were thus rendered
useless to the litigation were unreasonable.
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¶ 182 Finally, Ms. Dahl's briefing has failed to
effectively challenge the factual findings of the
district court. The court made over forty factual
findings related to the issue of attorney fees. Yet,
Ms. Dahl's brief fails to even mention any of the
district court's specific findings. Instead, her brief
relies on generalized statements that the case was
complicated and the marital estate was complex,
necessitating higher fees. Such conclusory allegations
are insufficient to overcome our highly deferential
review of the district court's findings of fact. See
Drake, 939 P.2d at 181.


¶ 183 In sum, we conclude that the district court did
not abuse its discretion when it declined to award


attorney fees to Ms. Dahl. 28  The court's careful and
thorough review of her request is apparent from its
extensive findings of fact and conclusions of law. And
despite devoting seventeen pages of her appellate brief
to the topic of attorney fees, Ms. Dahl has failed to
marshal any evidence that would support a finding of
clear error. Accordingly, we affirm. We now turn our
attention to whether Ms. Dahl's fee arrangement with
Mr. Christensen was proper.


2. Mr. Christensen's Fee Agreement with Ms.
Dahl Was Improper
¶ 184 As an alternative ground for denying Ms. Dahl's
request for attorney fees, the district court also found
that the fee arrangement between Ms. Dahl and Mr.
Christensen amounted to a prohibited contingency fee
agreement. Ms. Dahl argues that this finding was
an abuse of discretion. Mr. Christensen, in briefing,
argues that Ms. Dahl is obligated to pay the entirety
of his fee, “regardless of the outcome” of the case,
and that the “fee was generated by the calculation of
the hours worked at the applicable rate and ... did
not fluctuate based upon the amount of property [Ms.
Dahl] was awarded.”


*44  ¶ 185 The district court rejected this
fee arrangement as an improper contingency fee
agreement in which Mr. Christensen “created, by
contract, a mechanism to seize as much as the entire
proceeds awarded to [his] client from the estate to
pay the bill when a recovery was achieved.” In
declaring the fee agreement to be prohibited, the court
relied primarily on rule 1.5(d)(1) of our Rules of


Professional Conduct, which prohibits attorneys from
“enter[ing] into an arrangement for ... any fee in a
domestic relations matter, the payment or amount of
which is contingent upon the securing of a divorce or
upon the amount of alimony or support, or property
settlement in lieu thereof.” The court observed that
Mr. Christensen had made no attempt to collect any
of his fees and instead “simply allowed the fees
and costs to accumulate with substantial interest.”
It reasoned that the “only logical conclusion” was
that Mr. Christensen's payment had “always depended
upon a recovery in favor of [Ms. Dahl].”


¶ 186 We need not determine whether Mr.
Christensen's fee arrangement constituted a prohibited
contingency fee agreement in a domestic matter
because we invalidate the fee arrangement on the
alternate ground that it was prohibited under Utah
Code section 38–2–7(9) and rules 1.8 and 1.5 of the


Utah Rules of Professional Conduct. 29  See Bailey v.
Bayles, 2002 UT 58, ¶ 10, 52 P.3d 1158 (holding
that an appellate court may affirm a judgment “ ‘on
any legal ground or theory apparent on the record’ ”).
Specifically, we hold that Mr. Christensen acquired
a prohibited interest in the subject matter of his
representation of Ms. Dahl and that his claimed fees are


unreasonable. 30  Accordingly, we invalidate his fee
arrangement with Ms. Dahl and refer Mr. Christensen
to the Office of Professional Conduct.


a. Mr. Christensen Improperly Acquired a
Proprietary Interest in the Subject Matter of the
Representation
[86]  ¶ 187 Ms. Dahl entered into two separate


fee agreements with Mr. Christensen. The first
agreement, dated January 25, 2007, covered the
time in which Mr. Christensen was the owner
and manager of the firm Hirschi Christensen,
PLLC. The second agreement, dated January 21,
2010, but effective November 1, 2009, was with
Mr. Christensen's new firm, Christensen Thornton,
PLLC. Both agreements contained paragraphs entitled
“Liens.” These paragraphs purported to grant Mr.
Christensen's firms a contractual lien on the entirety of
any award that Ms. Dahl recovered in the divorce case.


¶ 188 Specifically, the January 2007 agreement states:
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Pursuant to § 38–2–7(2)(a),
Utah Code Annotated 2001,
I have a lien in the amount
of my unpaid attorney's fees,
plus interest which attaches to
any settlement or award in
your favor and to the proceeds
thereof, pending payment of my
bill. This lien attaches to any
verdict you receive (even if I
do not represent you at the
time of judgment or settlement
in your case if I withdraw for
good cause or am discharged by
you). You specifically agree to
grant an immediate lien on your
portion of the marital home
at 4322 N. Vintage Drive [,]
Provo, Utah 84606 pursuant
to this paragraph and agree to
grant the above attorney's lien
whether or not the above cited
statute would permit such a lien
by signing this paragraph.


*45  ¶ 189 The language of the January 2010
agreement is even more sweeping:


By signing this paragraph, you
agree to grant immediately a
consensual lien against your
present interest and the interest
to be awarded to you in the
action which you have filed
in the Fourth District Court
of Utah against Charles Dahl
and an Irrevocable Trust, No.
090402989 (“Trust Action”).
You also grant immediately a
consensual lien against your
present interest in all marital
assets and against any attorneys'
fee award and support award
to be awarded to you in the
divorce action that is the subject
of this litigation, whether or not
the above cited statute would
grant an attorney's lien at this
time. At the time divorce is


decreed by the court in a signed
order this consensual lien will
merge into an attorney's lien
on all rights to income and
assets awarded to you by the
court. Pursuant to § 38–2–7(2)
(a), Utah Code Annotated 2001,
the firm has a lien in the
amount of its unpaid attorney's
fees plus interest which will
attach to the proceeds of
your case, including but not
limited to all support payments
you are awarded, as well as
all assets and all judgments
awarded to you. This lien
will attach whether or not we
represent you at the time the
judgment or support is awarded.
You authorize and direct all
payments you make to be made
to Christensen Thornton, PLLC
balances due first and then
towards the payments due to
Hirschi Christensen, PLLC.


¶ 190 Mr. Christensen sought to perfect the security
interest purportedly granted in the fee agreements
by filing a UCC–1 financing statement on January
10, 2008. That statement described the collateral as
“all proceeds from case number 064402232 in the
Fourth District Court ... including, but not limited
to all alimony, property rights, business interests,
and 401 K and other retirement savings and pension
awards.” Each of these documents purporting to grant
Mr. Christensen an enforceable interest in any award
granted to Ms. Dahl in the divorce action went into
effect long before the entry of the divorce decree on
July 19, 2010.


¶ 191 The question before us concerns the propriety of
Mr. Christensen's lien against Ms. Dahl's interest in the
marital estate prior to the entry of a decree of divorce.
Rule 1.8(i) of the Utah Rules of Professional Conduct
prohibits attorneys from acquiring “a proprietary
interest in the cause of action or the subject matter
of litigation the lawyer is conducting for a client.”
The rule does allow, in appropriate circumstances, an
attorney to “acquire a lien authorized by law to secure
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the lawyer's fee or expenses.” UTAH R. PROF'L
CONDUCT R. 1.8(i)(1). Mr. Christensen relies on
this exception to defend the liens contained in his
retainer agreements with Ms. Dahl. But such reliance
is misplaced.


¶ 192 The plain language of the rule authorizes only
those liens “authorized by law.” Id. To meet this
exception, Mr. Christensen relies on section 38–2–7(2)
of the Utah Code, which grants attorneys a lien on
any money or property owned by the client as security
against unpaid fees. Specifically, section 38–2–7(2)
authorizes liens on property that is the subject of the
litigation for which the attorney was retained. Were
this the end of the matter, Mr. Christensen's position
might be tenable. But section 38–2–7(9) specifically
prohibits liens in domestic relations matters.


*46  [87]  ¶ 193 Utah Code section 38–2–7(9) does
not authorize an attorney to acquire a lien in the
representation of a client in a domestic relations matter
unless a final order of divorce has been secured. The
statute authorizes attorney liens in divorce actions only
when


(a) ... the domestic relations matter has been
concluded by the securing of a final order of divorce
or the attorney/client relationship has terminated;
and


(b) the client has failed to fulfill the client's financial
obligations to the attorney.


UTAH CODE § 38–2–7(9) (emphasis added).


¶ 194 Here, the liens and UCC–1 filing statement
went into effect prior to the entry of the Dahls'


decree of divorce. 31  Though section 38–2–7 allows
an attorney to take a lien in the subject matter of the
litigation for the purposes of securing payment of his
fees, subsection 9 limits this authorization in domestic
relations matters in which a final order of divorce has
yet to be entered. Given this statutory directive, Mr.
Christensen's liens were not “authorized by law.” As
such, he cannot rely on the exception to rule 1.8(i)'s
prohibition against attorneys acquiring a proprietary


interest in the subject matter of their representation. 32


¶ 195 Other jurisdictions have reached the same
conclusion, refusing to allow attorneys to acquire a


proprietary interest in the marital estate in divorce
actions prior to the time that all issues relating to
the use, possession, sale, and distribution of the
marital property are conclusively adjudicated. See
In re Fisher, 202 P.3d 1186, 1195–98 (Colo.2009)
(upholding disciplinary action when attorney took a
deed of trust in the marital home); In re May, 96 Idaho
858, 538 P.2d 787, 790 (1975); Va. State Bar, Legal
Ethics Op. 1653 (1995) (“In summary, as a means
to secure payment of legal fees in a divorce matter,
an attorney may not enter into an arrangement with
a client wherein the attorney acquires an interest in
the marital property, or proceeds from the sale thereof,
unless a final order or decree has been entered....”);
Mass. Bar Ass'n, Op. No. 91–1 (1991); Me. Bd.
of Overseers of the Bar, Op. 97 (1989) ( “[T]he
taking of an interest in the marital property by the
attorney inappropriately interjects the interests of the
attorney into the issues in the divorce case, creating an
unacceptable risk that the judgment of the attorney will
be affected by his acquisition of the interest.”).


¶ 196 There is good reason to preclude attorneys from
acquiring a lien in the property of a marital estate prior
to the entry of a decree of divorce. The value and
distribution of marital property is often hotly contested
by the parties to a divorce. For example, it may be
in the client's best interest to relinquish her claim to
the marital home as a means of facilitating a favorable
settlement. If her attorney has an interest in the home,
the attorney's interests are then directly at odds with
the client's. Moreover, marital property still subject
to equitable distribution by the court should remain
free from encumbrances that might serve to hinder the
efficient liquidation and distribution of that property.


*47  ¶ 197 In this case, Mr. Christensen's attempt
to acquire a lien on the entirety of Ms. Dahl's share
of the marital estate runs afoul of rule 1.8(i) of the
Utah Rules of Professional Conduct and section 38–
2–7(9) of the Utah Code. We accordingly hold that
Mr. Christensen's retainer agreement with Ms. Dahl
constituted a prohibited fee arrangement.


b. Mr. Christensen's Fees Were Unreasonable,
in Violation of Rule 1.5(a) of the Utah Rules of
Professional Conduct
[88]  ¶ 198 Mr. Christensen's fees not only violated


rule 1.8, they were unreasonable. Rule 1.5(a) of
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the Utah Rules of Professional Conduct prohibits
an attorney from making arrangement for, charging,
or collecting unreasonable fees or unreasonable
expenses. The rule lists a variety of factors courts
should consider when determining the reasonableness
of an attorney's fee request, including reasonable
assessments of the time and labor involved, the
amount in controversy and the results obtained, the
novelty of the legal issues, the customary fees for
similar services, any time constraints imposed by
the circumstances, and the experience and ability of
the lawyer performing services. UTAH R. PROF'L
CONDUCT R. 1.5(a).


¶ 199 At the time of trial, Mr. Christensen claimed
Ms. Dahl owed him over $2.1 million in attorney fees,
costs, expenses, and interest. As discussed above, the
district court made extensive findings of fact regarding
Mr. Christensen's claimed fees. Though the district
court's analysis was made in the context of considering
reasonableness as a factor in determining whether
to require Dr. Dahl to pay Ms. Dahl's attorney fees
pursuant to section 30–3–3 of the Utah Code, these
factual findings are equally relevant to a determination
of reasonableness under rule 1.5(a). See Cabrera, 694
P.2d at 624 (recognizing that reasonableness of a fee
award incorporates the standards for reasonableness
contained in the Rules of Professional Conduct).


¶ 200 The district court's detailed factual findings
persuasively establish that Mr. Christensen's fees
were unreasonable. The district court was especially
troubled by Mr. Christensen's testimony that “the fee
arrangement with the lien was structured so that his
firm would receive payment, regardless of any ruling
by [the district court] that the fees were or were not
reasonable.” We are similarly troubled.


¶ 201 The district court carefully considered Mr.
Christensen's affidavit in support of his fee request and
concluded that the hours claimed were “unreasonably
large.” For example, Mr. Christensen's firm billed Ms.
Dahl for 1,900 hours in 2007, only 53.3 of which were
accounted for by court appearances and depositions.
The district court noted that “[t]he bill for 2007 was
the equivalent of a single, full time attorney billed at
somewhere between $180 and $250 per hour.” For
2009, the firm billed 2,981 hours through the end
of October. Although the court acknowledged that


preparation for trial can require significant hours, it
found that the “huge, almost impossible hours recorded
during the trial months ... appear to be an attempt to
gain an understanding of evidence and facts that should
have been mastered months earlier.” The district court
also questioned Mr. Christensen's claim for hundreds
of hours spent on “review” of the case file, finding that
“the time attributed to that activity in his case [was]
grossly inappropriate.”


*48  ¶ 202 Moreover, the district court found that
the strategy employed by Mr. Christensen was wholly
ineffective at producing favorable results for Ms.
Dahl. For example, Mr. Christensen failed to provide
competent evidence as to Ms. Dahl's financial need
for alimony or an attorney fee award. As a result
of this deliberate and ill-conceived choice, Ms. Dahl
received neither temporary nor permanent alimony and
the district court declined to award her any attorney
fees. Mr. Christensen also employed a litigation tactic
involving “aggressive use of motions to reconsider and
clarify.” According to the unrefuted factual findings of
the district court:


Virtually every ruling of the
Court or the Commissioner ...
was followed by a flurry
of motions to challenge,
reconsider or delay the
impact of the original
decision. These motions served
to delay compliance with
orders of the Court, and
rarely produced important or
necessary clarification. They
also substantially increased
attorney hours and expenses
without materially advancing
the case.


We agree with the district court that these tactics
delayed the proceedings and served only to increase
the fees charged to Ms. Dahl.


¶ 203 Mr. Christensen's handling of discovery
was similarly fraught with difficulties. Despite an
order closing fact discovery in January 2009, Mr.
Christensen continued to pursue additional discovery
connected with the Dahls' children well after that date.
In his affidavit, Mr. Christensen claims “hundreds of



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003951&cite=UTRRPCR1.5&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003951&cite=UTRRPCR1.5&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS30-3-3&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003951&cite=UTRRPCR1.5&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985106735&pubNum=0000661&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_661_624&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_624

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985106735&pubNum=0000661&originatingDoc=Iadd97bcc50a711e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_661_624&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_624





Dahl v. Dahl, --- P.3d ---- (2015)


794 Utah Adv. Rep. 5, 2015 UT 79


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 38


thousands of dollars worth of time and fees related
to discovery of financial matters.” Yet, on the eve of
trial, Mr. Christensen continued to seek discovery as
to financial matters. We agree with the district court
that “the only possible conclusion is that the discovery
was not carefully managed or focused, and that the
extremely high fees related to the process were not
warranted.”


¶ 204 Finally, we are extremely troubled by Mr.
Christensen's handling of the pretrial disclosure
process. As we have discussed, despite repeated
requests from the district court, Mr. Christensen failed
to properly disclose the exhibits he intended to offer at
trial. As a result, the district court excluded most of Ms.
Dahl's trial exhibits, leaving Ms. Dahl at a substantial
disadvantage. Similarly, Mr. Christensen failed to
properly designate Ms. Dahl's expert witnesses or
to submit proper expert witness reports. The district
court correctly refused to allow the experts' testimony,
which further prejudiced Ms. Dahl. And yet, Mr.
Christensen's affidavit seeks over $327,000 in fees
for these experts—experts who did not materially aid
in the resolution of the case because they were not
allowed to testify.


¶ 205 Taken together, the district court's factual
findings adequately support its conclusion that Mr.
Christensen's claimed fees are unreasonable. By
charging these unreasonable fees, Mr. Christensen
has violated rule 1.5(a). The issues presented in this
case were not so novel or difficult as to require
extraordinary skill on the part of an attorney. Indeed,
most of the fees and expenses seem to have been driven
by Mr. Christensen's inability to effectively manage
basic discovery and pretrial disclosure procedures. The
marital estate was substantial, but Mr. Christensen's
efforts obtained no more, and arguably much less,
than Ms. Dahl would have been entitled to under
any circumstances. Mr. Christensen failed to present
evidence that would have entitled Ms. Dahl to both
temporary and permanent alimony. He failed to join
the Trust in the divorce action, despite the fact that
the Trust contained marital property. As a result, the
district court declined to award Ms. Dahl an equitable
offset for her share of the property contained in the
Trust.


*49  [89]  ¶ 206 In short, for all the thousands
of hours billed by Mr. Christensen in the course of
this litigation and his more than $2.1 million bill,
the results he obtained for Ms. Dahl could only be
characterized as extremely disappointing from her
standpoint. Indeed, Mr. Christensen's multimillion
dollar bill, if allowed to stand, will consume the
entirety of Ms. Dahl's property award. When an
attorney proceeds competently, but nonetheless is
unsuccessful for his client, we ascribe no error.
But when an attorney consistently fails to perform
basic skills in a competent manner, and the client is
harmed as a result, we will not allow that attorney
to collect patently unreasonable fees. We hold that
Mr. Christensen violated rule 1.8(i) of the Utah Rules
of Professional Conduct and section 38–2–7(9) of the
Utah Code by purporting to acquire an enforceable
interest in the subject matter of the litigation—the
marital estate. We further hold that Mr. Christensen's
fees were unreasonable in violation of rule 1.5(a). We
now turn our attention to the remainder of Ms. Dahl's
arguments relating to attorney fees.


3. Ms. Dahl Failed to Preserve Her Argument
That the District Court Improperly Allowed Dr.
Dahl to Pay for His Attorney Fees from Marital
Assets
[90]  [91]  [92]  ¶ 207 Ms. Dahl asserts that


Dr. Dahl was allowed to pay his attorney fees
from marital assets, while she was denied the same
privilege. Though we agree that such a result would
be inequitable, Ms. Dahl has failed to demonstrate that
she preserved this argument for appeal. Generally, we
will not consider an issue that was not preserved in the
district court. Baird v. Baird, 2014 UT 08, ¶ 20, 322
P.3d 728. For an issue to be preserved, it must have
been presented to the district court in such a manner
that the court had “a meaningful opportunity to rule”
on it. Hill v. Superior Prop. Mgmt. Servs., Inc., 2013
UT 60, ¶ 46, 321 P.3d 1054. Further, rule 24(a)(5)
(A) of the Utah Rules of Appellate Procedure requires
parties to include a “citation to the record showing that
the issue was preserved in the trial court.”


¶ 208 In her brief, Ms. Dahl provides two citations
to transcripts in which Dr. Dahl testified that he paid
his attorneys from a Wells Fargo account ending in
9566. Our own examination of the record reveals
that the district court determined that this account
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contained marital funds. Thus, it appears that Ms.
Dahl has identified factual support for her assertion.
But there are no indications in Ms. Dahl's appellate
briefing that she ever objected to Dr. Dahl's conduct
before the district court. We find no indication that
the district court was ever asked to determine whether
Dr. Dahl was, in fact, utilizing marital resources to
pay his attorney fees or that Ms. Dahl requested
a credit for such fees in the property distribution.
Without some indication that the district court was
given an opportunity to rule on Ms. Dahl's claims, we
cannot determine if the court erred. And we decline to
undertake the overwhelming task of searching through
the voluminous record in pursuit of such an indication.
Accordingly, we will not consider this issue.


4. Ms. Dahl Is not Entitled to Attorney Fees
Incurred on Appeal
*50  [93]  ¶ 209 Finally, Ms. Dahl requests that we


award her attorney fees and costs associated with this
appeal. “Generally, when the trial court awards fees in
a domestic action to the party who then substantially
prevails on appeal, fees will also be awarded to that
party on appeal.” Kimball, 2009 UT App 233, ¶ 52,
217 P.3d 733 (internal quotation marks omitted). We
decline to award Ms. Dahl her fees on this appeal
because she was not the prevailing party below and she
has not substantially prevailed on appeal.


5. We Invalidate Mr. Christensen's Fee
Agreements with Ms. Dahl and Refer Mr.
Christensen to the Office of Professional Conduct
¶ 210 Our review of Ms. Dahl's claim for attorney fees
leaves us highly troubled. We are particularly troubled
by the relative attention paid to the claim for attorney
fees in Ms. Dahl's appellate brief. For example, Ms.
Dahl's counsel devoted nearly seventeen pages of her
appellate brief to her request for attorney fees while
devoting less than two pages to Ms. Dahl's request
for joint custody of her children. While counsel is
certainly entitled to pursue an award of fees on his
client's behalf, the focus on the attorney fees issue to
the exclusion of issues such as custody raises serious
concerns.


¶ 211 We agree with the district court that
Mr. Christensen's claimed fees in this matter are
staggeringly large and unreasonable as a matter of law,


especially in light of the poor results achieved for Ms.
Dahl. We are further troubled by Mr. Christensen's
attempt to obtain an enforceable interest in Ms. Dahl's
share of the marital estate through liens and a UCC–
1 filing statement. The clear language of rule 1.8
prohibits an attorney from obtaining such an interest
in the subject matter of the litigation. Mr. Christensen
ignored this clear directive, along with the plain
language of section 38–2–7(9) of the Utah Code, when
he purported to take an immediate lien on the marital
estate. We agree with the district court that the only
reasonable conclusion to draw is that Mr. Christensen
intended to recover his exorbitant fees, regardless of
any finding of reasonability by the court. Because Mr.
Christensen's fee arrangement with Ms. Dahl violated
rules 1.8 and 1.5 of the Utah Rules of Professional
Conduct and section 38–2–7(9) of the Utah Code, we
hereby invalidate the fee agreements and refer Mr.
Christensen to the Office of Professional Conduct for
further disciplinary proceedings. Mr. Christensen may
not rely on his retainer agreements with Ms. Dahl as a


basis to collect his fees. 33


CONCLUSION


¶ 212 Because we conclude that the Trust should
have been joined as a party to the divorce action, we
consolidate the trust and divorce cases and remand
the consolidated case to the divorce court for further
proceedings consistent with this opinion. As to the
Trust, we hold that Utah law applies, that the Trust
is revocable as a matter of law, and that Ms. Dahl is
entitled to withdraw her share of the marital property
she contributed to the Trust as a settlor. On remand,
the district court should determine what property
contained in the Trust is properly characterized as
marital property and either credit Ms. Dahl with an
offset equal to the value of that property or allow Ms.
Dahl to withdraw her share of the property.


*51  ¶ 213 In the divorce action, we first hold that Ms.
Dahl has failed to establish any grounds for finding
that Judge Taylor was biased against her. Second,
we conclude that the district court did not abuse its
discretion in its evidentiary rulings. Third, we hold
that the district court did not abuse its discretion when
it declined to award Ms. Dahl either temporary or
permanent alimony. Fourth, as to the district court's
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division of the marital property, we affirm in part,
reverse in part, and remand for further proceedings
consistent with this opinion. Fifth, we hold that the
district court did not abuse its discretion when it
awarded Dr. Dahl sole legal and physical custody of
the couple's children. Finally, we hold that the district
court did not err when it declined to award Ms. Dahl
her attorney fees in the divorce action. Further, we
invalidate Mr. Christensen's fee agreements with Ms.
Dahl on the grounds that they violate rules 1.5 and
1.8 of our Rules of Professional Conduct and refer
Mr. Christensen to the Office of Professional Conduct
for disciplinary proceedings arising from these rule
violations.


Justice DURHAM, concurring in part and dissenting
as to Part III.C.2.d.:
¶ 214 I agree with almost all of the majority opinion
and compliment the author's comprehensive treatment
of a complex and challenging case. I cannot agree
in the end, however, with the holding affirming the
trial court's failure to impute to Ms. Dahl some need
for basic living expenses consistent with the parties'
lifestyle during the marriage. There is no question
that, during their marriage, Dr. and Ms. Dahl enjoyed
considerable wealth and made commensurate choices
about the material quality of their life. There is also
little question, in my mind, that Ms. Dahl, given
her age, her health, and her lack of any employment
experience for the last twenty years, has little or
no significant earning capacity, while Dr. Dahl's
capacity for extremely high earnings continues. The
record reflects that during their separation, Dr. Dahl
voluntarily paid Ms. Dahl over $4,000 per month for
her maintenance.


¶ 215 It is true that Ms. Dahl's testimony about
her expenses appears to have been unrealistic
and exaggerated, as well as undocumented. Given
the overall dismal and inadequate performance of
her counsel, however, I believe the district court
should have afforded Ms. Dahl some leniency, and
acknowledged that all persons have basic needs
for housing, food, transportation, medical expenses,
clothing, and the like. In these circumstances, an
imputation of basic expenses predicated on readily
available information about the cost of living in Utah
would probably have yielded an alimony award at


least in the vicinity of Dr. Dahl's voluntary temporary
payments. And given the parties' historic lifestyle
choices, which Dr. Dahl is free to continue, I believe,
contrary to the majority's conclusion, that this is a case
where the failure to award alimony runs counter to one
of the underlying policy justifications of bringing the
recipient spouse as near the standard of living enjoyed
during the marriage as possible.


*52  ¶ 216 The majority sees the question differently,
relying exclusively as I understand it, on the 1.5
million dollar award from the marital estate to Ms.
Dahl, and the conclusion that this amount “would
enable her to enjoy a very comfortable standard of
living.” It is true that this amount is a considerable
sum, but it is not at all clear to me that Ms. Dahl,
who apparently has no income and little prospect
of acquiring any, will be able to enjoy anything
like the marital standard of living, or the continuing
standard enjoyed by Dr. Dahl, as a result of this award.
The earnings and capital stemming from this award
will need to cover not just Ms. Dahl's current living
expenses, but also her retirement needs. A cursory
review of publicly available information reveals that
at current interest rates and withdrawal levels that will
allow her funds to see her through, Ms. Dahl will be
lucky to have fifty to sixty thousand dollars a year on
which to live. See, e.g., Jeff Sommer, For Retirees, a
Million–Dollar Illusion, N.Y. TIMES, June 9, 2013, at
BU1 (citing a four percent annual withdrawal rate as “a
common, rule-of-thumb drawdown” for a retirement
account). For most people, of course, that amount
would be more than adequate, but it does not remotely
compare with the marital standard of living, or with
Mr. Dahl's postdivorce expectations. Thus, in this case,
I would hold that the district court abused its discretion
in failing to impute basic costs of living even in the
absence of compliance by Ms. Dahl's counsel with the
(perfectly reasonable) requests of the court. Ms. Dahl's
prospects are significantly disproportionate to those of
her former spouse, and to the expectations that she
should have been entitled to after a long-term marriage
conducted in circumstances of great material comfort.


¶ 217 I also find that the district court applied the
wrong legal standard to its determination to deny
permanent alimony. The court ruled that “alimony
may not be awarded without specific findings of the
need of the recipient spouse.” I disagree with this
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conclusion of law. The controlling statute mandates
that courts “shall consider” seven enumerated “factors
in determining alimony,” including “the financial
condition and needs of the recipient spouse.” UTAH
CODE § 30–3–5(8)(a); accord Jones v. Jones, 700
P.2d 1072, 1075 (Utah 1985) (“financial conditions
and needs” of the recipient spouse “must be considered
in fixing a reasonable alimony award”). Although
courts certainly must consider the financial need of
the recipient spouse, among other mandatory factors,
the absence of evidence on any one factor does not
require the court to deny an award of alimony. The


lack of evidence of need may certainly affect the
court's alimony determination, but it is not necessarily
dispositive. Because need is a factor relevant to a
holistic alimony determination, rather than a required
element, I would hold that the district court erred when
it ruled that the absence of credible evidence of need
required a complete denial of an alimony award.


All Citations


--- P.3d ----, 2015 WL 5098249, 794 Utah Adv. Rep.
5, 2015 UT 79


Footnotes
1 D.D. and C.D. were six and eleven years old, respectively, at the time the divorce action was initiated.


2 Rule 19(a) of the Utah Rules of Civil Procedure provides in pertinent part: “A person who is subject to service
of process and whose joinder will not deprive the court of jurisdiction over the subject matter of action shall
be joined as a party in the action if ... in his absence complete relief cannot be accorded among those already
parties.” (Emphasis added).


3 Dr. Dahl filed a suggestion of mootness in the divorce action on February 28, 2013, arguing that Ms. Dahl's
claims to a share of the Trust assets were mooted by the grant of summary judgment in favor of the Trust
Defendants in the parallel Trust action. Because we are reversing the district court in the Trust action and
consolidating these two cases on remand, Ms. Dahl's claims against the Trust are not moot.


4 Ms. Dahl also initially argued that the district court erred when it granted summary judgment in favor of
the Trust Defendants on Ms. Dahl's alter ego theory without first allowing her to conduct further discovery.
Because Ms. Dahl withdrew this challenge in her reply brief, we do not address it.


5 This case illustrates the potential pitfalls of reliance on orders drafted by counsel. Such orders do not
necessarily reflect the reasoning of the court and, accordingly, courts should exercise caution when asking
counsel to draft them. Moreover, counsel should take care to ensure that any order they draft does not
overreach.


6 Surprisingly, both parties rely almost exclusively on Utah law in their briefing. Throughout both parties' briefs,
only one Nevada statute—Nevada Revised Statutes section 163.560—is cited, and neither party adequately
briefs the effect of Nevada law on the Trust's revocability. Because we conclude that Utah's public policy
interest in the equitable division of the marital estate requires us to construe the Trust according to Utah
law, we need not determine whether the Trust would be revocable under Nevada law.


7 Though Dr. Dahl argues that Ms. Dahl received half of the marital assets in the divorce proceedings, the
marital assets contributed to the Trust were not considered by the district court in the divorce action. The
fact that these assets were contributed to the Trust does not change their marital quality and Ms. Dahl is
therefore entitled to her fair share of these assets.


8 Ms. Dahl asserts that such an unrestricted power to amend violates the sole beneficiary rule because Dr.
Dahl could simply amend the Trust to make himself the sole beneficiary. And once he became the sole
beneficiary, Dr. Dahl could give unanimous consent as settlor and sole beneficiary to dissolve the Trust.
See UTAH CODE § 75–7–411(1) (“A noncharitable, irrevocable trust may be modified or terminated upon
consent of the settlor and all beneficiaries, even if the modification or termination is inconsistent with a
material purpose of the trust.” (Emphasis added.)) We need not address this argument because we conclude
that the unrestricted power to amend, by itself, renders the Trust revocable under Utah law.


9 Dr. Dahl also relies on section 163.560 of the Nevada Revised Statutes, entitled “Irrevocable trust not to be
construed as revocable,” to support his assertion that the Trust is irrevocable. Section 163.560 states:


1. If the settlor of any trust specifically declares in the instrument creating the trust that such trust is
irrevocable it shall be irrevocable for all purposes, even though the settlor is also the beneficiary of
such trust.
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2. Such trust shall, under no circumstances, be construed to be revocable for the reason that the settlor
and beneficiary is the same person.


Having concluded that Utah law applies, we need not address these provisions. And in any event, section
163.560 only clarifies that an otherwise irrevocable trust will not be construed revocable merely because
the settlor is also named as a beneficiary. This section is best read as abrogating the sole beneficiary
rule in Nevada. See De Lee v. Hicks, 96 Nev. 462, 611 P.2d 211, 212 (1980) (explaining that the sole
beneficiary rule renders an otherwise irrevocable trust revocable). It provides no insight as to whether the
Trust should be deemed irrevocable in the first instance.


10 See, e.g., Rubinson v. Rubinson, 250 Ill.App.3d 206, 190 Ill.Dec. 10, 620 N.E.2d 1271, 1280 (1993)
(recognizing “the long-settled rule and the plethora of cases that have held that where the settlor reserves
the unrestricted power to amend a trust, ... that power may be used to terminate the trust”); De Lee,
611 P.2d at 212 (“An unrestricted power to modify ... an intervivos trust includes the power to revoke the
trust....”); Manice v. Howard Sav. Inst., 30 N.J.Super. 267, 104 A.2d 74, 75 (N.J.Super.Ct. Ch. Div.1954)
(“[A]n unrestricted power to modify includes a power to revoke the trust.”); Stahler v. Sevinor, 324 Mass. 18,
84 N.E.2d 447, 448–49 (1949) (holding that an unrestricted power to amend includes the power to revoke);
see also RESTATEMENT (SECOND) OF TRUSTS § 331 cmt. h (“If the power to modify is subject to no
restrictions, it includes a power to revoke the trust.”); CHARLES E. ROUNDS, LORING: A TRUSTEE'S
HANDBOOK 384 (2002) (“[I]nherent in the right to amend is the right to insert by amendment into the trust
a revocation provision.”).


11 Subsection (a) appears to apply only to property in community property states. But subsection (b) allows Ms.
Dahl to revoke the Trust as to any marital or separate property she contributed to it. For example, Ms. Dahl
may revoke the Trust as to the marital home, which should be withdrawn from the Trust in its entirety and
its value split equitably between Dr. and Ms. Dahl. Alternatively, should Dr. Dahl wish to retain the marital
property in the Trust, the district court may award an equitable offset of half the property's value to Ms. Dahl.


12 We emphasize that the district court's determination relating to the nature of the property should be guided
by well-established principles of Utah family law. See Woodward v. Woodward, 656 P.2d 431, 432–33 (Utah
1982) (holding that all property rights acquired during the pendency of the marriage are marital property).
For example, how the property is titled is of no consequence. For the purpose of equitable distribution, the
court must determine whether the property was acquired during the marriage. Once the court determines
that a particular piece of property is marital, Ms. Dahl may revoke her contribution of that property in its
entirety, and the court may then divide the property equitably.


13 Were we to construe the Trust as irrevocable, it would create a serious conflict between trust law and divorce
law in Utah. The question of whether a spouse could create an irrevocable trust in which he or she placed
marital property, thereby frustrating the equitable distribution of property in the event of a divorce, is not
before us in this case. Accordingly, we take no position on a likely outcome of such conflict. Rather, we bring
the potential pitfalls to the Legislature's attention.


14 In supplemental briefing, Ms. Dahl contends that rule 63 of the Utah Rules of Civil Procedure limits a party's
ability to ensure a fair trial. She argues that a judge would have “carte blanche to be biased once a rule
63 motion has been denied,” because a party can file only one motion to disqualify a judge. We are not
persuaded. A single motion to disqualify is sufficient in most cases and parties retain the ability to seek an
extraordinary writ in cases where the application of the rule would create a substantial injustice. Ms. Dahl
urges us to adopt a standard similar to that applied in the federal courts, in which a judge may be disqualified
if there is conduct that manifests a “deep-seated favoritism or antagonism toward a party.” However, the
manifestation of bias alleged by Ms. Dahl would not establish judicial bias under that rule either, and we
decline Ms. Dahl's invitation to adopt a new standard for judicial disqualification.


15 See UTAH R. JUD. ADMIN. 4–903(5)(E)(vi) (explaining that a custody evaluation must consider “religious
compatibility with the child”).


16 Rule 26(e) has been redesignated as rule 26(d) in the current Utah Rules of Civil Procedure. We will refer
to the 2009 version of the rules since those rules governed this case.


17 The trial was conducted over fourteen nonconsecutive days between September and November 2009.


18 Ms. Dahl also designated two other expert witnesses, Mr. Thayer and Mr. Brough. Although the district court
also excluded their testimony, Ms. Dahl does not challenge that ruling on appeal.
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19 In 2012, rule 26(a)(3) was redesignated as rule 26(a)(4) in the current Utah Rules of Civil Procedure. For
consistency, we refer to the 2009 version throughout.


20 We note that the type of financial documentation that the district court ordered Ms. Dahl to provide is now
automatically required under rule 26.1 of the Utah Rules of Civil Procedure. Indeed, rule 26.1 provides a
detailed list of the documents that parties to a divorce must include in their financial declarations. While this
rule was not in place at the time of the Dahls' divorce litigation and is thus not controlling in this matter, the
fact that detailed financial documentation is now automatically required supports the notion that the district
court did not abuse its discretion in ordering such documentation in this case.


21 Ms. Dahl testified that although she held undergraduate and graduate degrees and had been employed as
a high school counselor prior to her marriage, she was unable to work in her prior profession because she
had a number of medical problems, including Crohn's disease, ulcerative colitis, and interstitial cystitis. With
respect to her spending during the marriage, she testified that she had the following monthly expenses:
$500 for handyman services; $2,500 for yard and pool maintenance; $2,000 for upkeep of the marital home;
$400 for gifts; $5,300 for clothes and food; $1,000 for entertainment; $1,500 to $2,000 for travel; $900 for
automobile maintenance; another $500 for clothes; $400–$500 for Costco; and $200–$300 for department
store cards. As to her ongoing expenses, Ms. Dahl testified that a home equivalent to the marital home
would cost $8,000 a month to rent and that she required thousands of dollars for medical expenses, $4,400
for health insurance, $200 for TV and Internet, and $500 for maintenance of a cabin at Timber Lake. But
she provided no documentation to substantiate these alleged expenses.


22 As the district court explained, Ms. Dahl's attorney fees constituted “[b]y far the largest debt identified in
these proceedings, the sheer size of the claim threatens to swallow the entire marital estate.”


23 To the extent these deficiencies are due to the negligence of Ms. Dahl's counsel, her remedy lies in a civil
action for malpractice. But attorney negligence does not provide a basis for us to sidestep the legal standard
that our statutes and case law prescribe for alimony determinations.


24 In 2012, the Legislature amended subsection 10(1)(b), establishing “a rebuttable presumption that joint legal
custody ... is in the best interest of the child,” except in a narrow range of cases. UTAH CODE § 30–3–
10(1)(b) (2012). Because we are reviewing the district court for abuse of discretion, we apply the version
of subsection 10(1)(b) that was in force at the time of the court's ruling. See Thronson v. Thronson, 810
P.2d 428, 433 (Utah Ct.App.1991) (applying the statute that was in place at the time of the district court's
decision, rather than retroactively applying the new version of the statute, when reviewing the court under
an abuse of discretion standard).


25 This claim for fees does not include any fees incurred after January 2010, including fees related to this
appeal.


26 The parties do not dispute Dr. Dahl's ability to pay for Ms. Dahl's attorney fees.


27 Ms. Dahl argues that, once she made a prima facie showing that she could not work, the “burden should
have shifted to Dr. Dahl to demonstrate [her] earning capacity.” This is a misstatement of the governing
law. The burden of proof rests with the party requesting an award of fees. Griffith v. Griffith, 959 P.2d 1015,
1020–21 (Utah Ct.App.1998).


28 Ms. Dahl also argues that, even if her claimed fees were unreasonable, the district court erred when it
awarded her no fees at all. Though we agree that the proper response to a finding of unreasonable fees
might be for the district court to reduce the requested amount to an “ascertainable, reasonable figure,” see
Kimball v. Kimball, 2009 UT App 233, ¶ 50, 217 P.3d 733, any error in this case was harmless because
the district court denied fees under section 30–3–3 on the independent basis that Ms. Dahl had failed to
establish her financial need. Because we affirm that holding, Ms. Dahl would not be entitled to any award
of fees, even if such fees were reasonable.


29 Following the district court's determination that Mr. Christensen had entered into a prohibited contingency
fee agreement with Ms. Dahl, Dr. Dahl submitted an informal complaint to the Office of Professional
Conduct (OPC). Following an inquiry, the OPC concluded that Mr. Christensen did not violate the Rules of
Professional Conduct. Mr. Christensen offers the OPC's findings in defense of his fee arrangement with Ms.
Dahl. But the OPC's decision not to impose discipline in this instance does not undermine the district court's
findings and conclusions. Accordingly, we grant no deference to the OPC's opinion in this matter.


30 The district court determined that Mr. Christensen's claimed fees are unreasonable in the context of
determining whether Dr. Dahl should be required to contribute to Ms. Dahl's attorney fees. Though our
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analysis focuses on whether Mr. Christensen's fees were unreasonable under rule 1.5 of the Utah Rules
of Professional Conduct, the legal standard in the two contexts is largely identical. Thus, the district court's
factual findings are equally relevant to our analysis here.


31 The liens contained in the retainer agreement were effective on January 25, 2007, and November 1, 2009,
respectively. The UCC–1 statement was filed on January 10, 2008. The district court did not enter a final
divorce decree until July 19, 2010.


32 Even if Mr. Christensen could acquire a valid interest in the marital estate to secure his fees, he could do
so only by complying with the heightened demands of rule 1.8(a). Such an action would be appropriate only
if the terms of the transaction were fair and reasonable to the client, the terms were fully disclosed, the
client was advised to seek outside counsel, and the client gave full and informed consent. UTAH R. PROF'L
CONDUCT R. 1.8(a). We have serious reservations as to whether this transaction could satisfy rule 1.8(a).


33 Any legal or equitable obligation owed to Mr. Christensen by Ms. Dahl is beyond the scope of this opinion
inasmuch as any further attempt by Mr. Christensen to recover fees in this matter must be accomplished
through a separate suit. See McDonald v. McDonald, 866 P.2d 1253, 1254–55 (Utah Ct.App.1993) (noting
that an attorney is not a party to the underlying action and must therefore bring a separate action to recover
fees). But our review of this case leaves us with serious doubts as to the quality of Mr. Christensen's
representation of Ms. Dahl. We acknowledge that not all of the facts are before us. But those that are
before us evidence a stunning failure to competently represent Ms. Dahl. For example, Mr. Christensen's
failure to properly designate expert witnesses and disclose trial exhibits left Ms. Dahl without any expert
testimony relating to the division of the marital assets. Mr. Christensen's failure to conduct effective discovery
contributed to Ms. Dahl's inability to fully assert her claims to various assets. Counsel's approach to Ms.
Dahl's claim for temporary and permanent alimony is especially troubling. Though it was possible that Mr.
Christensen's failure to comply with the district court's orders to produce a proper financial declaration was
compounded by a lack of cooperation from Ms. Dahl, the record before us suggests the failure was primarily
one of counsel. If so, counsel's failure likely cost Ms. Dahl the alimony to which she may otherwise have
been entitled.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Ex-husband appealed from decision of
the Third District Court, Salt Lake Department, Sandra
N. Peuler, J., modifying decree of divorce and denying
his motion for new trial.


Holdings: The Court of Appeals, Billings, J., held that:


[1] downward modification of ex-wife's alimony
award was not warranted, and


[2] trial court was within its discretion in refusing to
make the child support modification order retroactive.


Affirmed and remanded.


Attorneys and Law Firms


*342  Gregory B. Wall, Wall & Wall, Salt Lake City,
for Appellant.


Robert H. Wilde, Robert H. Wilde PC, Midvale, for
Appellee.


Before BENCH, P.J., BILLINGS and DAVIS, JJ.


OPINION


BILLINGS, Judge:


¶ 1 Cory R. Wall appeals from the trial court's order
modifying decree of divorce and order denying motion
for new trial. Specifically, Mr. Wall argues that the
trial court erred when it denied his petition to reduce
or terminate his alimony obligation to his ex-wife,


Laurie P. Wall; denied his request to make the child
support modification retroactive; denied his request for
a new trial; and awarded Mrs. Wall attorney fees. We
affirm and remand for a determination of attorney fees
accrued on appeal.


BACKGROUND


¶ 2 Mr. and Mrs. Wall were married on June 10, 1981,
and were divorced by decree of divorce (the Decree)
on November 2, 2000. At the time of the divorce,
Mrs. Wall was not working because she was caring for
the parties' three children and attending college. Mr.
Wall was self-employed as an attorney. *343  Due to
the nature of his law practice, his income fluctuated;
however, at the time of the divorce, Mr. Wall's most
current tax returns reflected a gross monthly income of
$4734. According to the parties' settlement agreement
(the Settlement Agreement) and the original Decree,
Mr. Wall was required to pay Mrs. Wall $1200 per
month in child support and $800 per month in alimony.


¶ 3 Following the parties' divorce, Mrs. Wall graduated
from college and found full-time employment. On
March 3, 2004, Mr. Wall filed a verified petition
to modify the decree of divorce (the Petition).
The Petition sought to terminate or reduce Mr.
Wall's alimony obligation and to reduce his child
support obligation based on Mrs. Wall's change
in circumstances, specifically her graduation from
college and subsequent employment.


¶ 4 On November 1, 2005, the trial court conducted a
one-day trial regarding the Petition. At that time, the
court determined that Mr. Wall's gross monthly income
was approximately $4706 and Mrs. Wall's gross
monthly income was approximately $2666. At the
conclusion of the trial, the court found that there had
been a substantial change in circumstances sufficient
to reduce Mr. Wall's child support obligations to $977
per month, effective December 1, 2005. The court
declined to make the modified child support order
retroactive because it would harm the children as
Mrs. Wall was unable to pay Mr. Wall the retroactive
amount of approximately $4000.


¶ 5 Regarding Mr. Wall's alimony obligation, the trial
court found that the parties did not agree at the time of
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divorce that the $800 monthly alimony was sufficient
to meet Mrs. Wall's needs and that the documents
on file with the court at the time of the divorce
showed that the $800 per month actually did not meet
her needs. The trial court further found that Mrs.
Wall's completion of college and getting a job were
contemplated by the parties at the time of divorce, and
therefore she did not experience a substantial change in
circumstances. The trial court declined to modify Mr.
Wall's alimony obligations, and determined that the
alimony should remain consistent with the provisions
of the original Decree. The court awarded attorney fees
to Mrs. Wall.


¶ 6 On January 20, 2006, Mr. Wall filed a motion for
new trial, requesting that a new trial be held on the
issues of alimony reduction or termination, retroactive
application of the child support modification order, and
the award of attorney fees to Mrs. Wall. The trial court
denied Mr. Wall's motion on March 28, 2006. Mr. Wall
now appeals.


ISSUES AND STANDARDS OF REVIEW


[1]  ¶ 7 On appeal, Mr. Wall argues that the trial
court erred in refusing to modify the original Decree.
“The determination to modify a divorce decree is
generally reviewed under an abuse of discretion
standard. However, questions about the legal adequacy
of findings of fact and the legal accuracy of the trial
court's statements present issues of law, which we
review for correctness.” Van Dyke v. Van Dyke, 2004
UT App 37, ¶ 9, 86 P.3d 767 (quotations and citations
omitted).


[2]  ¶ 8 Mr. Wall also asserts that the trial court
erred when it denied his motion for a new trial. “In
deciding whether to grant a new trial, the trial court has
some discretion, and we reverse only for abuse of that
discretion.” Okelberry v. W. Daniels Land Ass'n, 2005
UT App 327, ¶ 20 n. 14, 120 P.3d 34 (quotations and
citation omitted).


[3]  ¶ 9 Finally, Mr. Wall contends that the trial court
erred in awarding attorney fees to Mrs. Wall at the
conclusion of trial. “An award of attorney fees in
divorce actions rests within the sound discretion of the
trial court, which we will not disturb absent an abuse of


discretion.” Wells v. Wells, 871 P.2d 1036, 1038 (Utah
Ct.App.1994).


ANALYSIS


I. Alimony


[4]  ¶ 10 Mr. Wall contends that the trial court erred in
failing to reduce or terminate his alimony obligation to
Mrs. Wall. More specifically, he asserts that Mrs. Wall
experienced a substantial change in circumstances
when she completed college and became qualified for
full-time employment.


*344  [5]  ¶ 11 “On a petition for a modification of
a divorce decree, the threshold requirement for relief
is a showing of a substantial change of circumstances
occurring since the entry of the decree and not
contemplated in the decree itself.” Moore v. Moore,
872 P.2d 1054, 1055 (Utah Ct.App.1994) (quotations
and citations omitted) (emphasis omitted). If a change
in circumstances is “reasonably contemplated at the
time of divorce [, then it] is not legally cognizable as
a substantial change in circumstances in modification
proceedings.” Dana v. Dana, 789 P.2d 726, 729 (Utah
Ct.App.1990).


[6]  [7]  ¶ 12 “In order for a material change in
circumstances to be contemplated in a divorce decree
there must be evidence, preferably in the form of a
provision within the decree itself, that the trial court
anticipated the specific change.” Durfee v. Durfee,
796 P.2d 713, 716 (Utah Ct.App.1990). Thus, “if
both the divorce decree and the record are bereft of
any reference to the changed circumstance at issue in
the petition to modify, then the subsequent changed
circumstance was not contemplated in the original
divorce decree.” Bolliger v. Bolliger, 2000 UT App 47,
¶ 13, 997 P.2d 903.


[8]  ¶ 13 In its findings of fact, the trial court
determined that at the time of the parties' divorce, Mrs.
Wall was a full-time student with limited recent work
experience and that either her completing a college
degree or her getting a job, or both, was contemplated
at the time of the divorce. Mr. Wall is correct that
neither the parties' original Settlement Agreement, nor
the original Decree, reference Mrs. Wall's graduation
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from college or subsequent employment. However,
the trial court's findings of fact at the time of the
divorce state that Mrs. Wall “is a full-time student
with limited recent work experience.” Moreover, Mrs.
Wall's divorce complaint states that she was attending
college at the time of the divorce “in an attempt
to obtain skills which [would] allow her sufficient
income to support herself.” These references, made at
the time of divorce, provide sufficient record evidence
to support the trial court's conclusion that Mrs. Wall's
graduation from college and subsequent employment
were contemplated at the time of divorce.


¶ 14 Mr. Wall also argues that when the trial court
refused to modify the alimony amount, it erred
in determining that the $800 per month alimony
payments did not meet Mrs. Wall's needs at the
time of the divorce, and in considering Mrs. Wall's
current needs—needs that did not exist at the time
of the divorce. Although these arguments are not
determinative as we have previously affirmed the
trial court's finding that there has been no change
in circumstances not contemplated at the time of
the divorce, we nonetheless respond to Mr. Wall's
concerns.


¶ 15 First, regarding Mr. Wall's argument that $800
per month was sufficient to meet Mrs. Wall's needs
at the time of the divorce, we note that at the
time of the divorce, the parties entered into the
Settlement Agreement and stipulated that Mrs. Wall
would receive $800 per month in alimony payments.
Mr. Wall claims that by stipulating to this amount, Mrs.
Wall agreed that $800 per month would sufficiently
meet her needs. However, Mrs. Wall argues that
the $800 per month was merely a settlement as to
the amount she was to receive each month, not a
stipulation that $800 per month was sufficient to meet
her needs.


[9]  ¶ 16 We conclude that simply because the
parties stipulated to $800 per month alimony does
not mean that they implicitly agreed $800 would
sufficiently meet Mrs. Wall's needs. Instead, the
stipulation indicates that they implicitly agreed that
Mr. Wall has a legal obligation to pay alimony.
Parties settle on alimony amounts for various reasons,
including to balance a budget or to avoid extensive
litigation.


¶ 17 Second, Mr. Wall argues that in refusing to
modify the alimony amount the trial court improperly
considered Mrs. Wall's current needs—needs that did
not exist at the time of the divorce. Under Utah law,
“[t]he court may not modify alimony or issue a new
order for alimony to address needs of the recipient
that did not exist at the time the decree was entered,
unless the court finds extenuating circumstances that
justify that action.” Utah Code Ann. § 30–3–5(8)(g)(ii)
(Supp.2006).


*345  ¶ 18 We have previously discussed the crux
of Mr. Wall's argument on this issue—that $800 per
month alimony was sufficient to meet Mrs. Wall's
needs at the time of the divorce and that because her
monthly income is triple the amount of alimony she
receives, the court must have included additional needs
that were not present at the time of the divorce. In
making his argument, Mr. Wall fails to acknowledge
the substantial debt Mrs. Wall accumulated to attend
college. As we noted above, the record indicates that
this was a circumstance contemplated by the trial court
at the time of the divorce. In sum, we conclude that
the trial court did not abuse its discretion in refusing to
modify Mrs. Wall's alimony award.


II. Child Support


¶ 19 Next, Mr. Wall argues that the trial court erred
when it refused to apply the modification of child
support retroactively. Utah Code section 78–45–9.3(4)
states:


A child or spousal support
payment under a child support
order may be modified with
respect to any period during
which a modification is
pending, but only from the
date of service of the pleading
on the obligee, if the obligor
is the petitioner, or on the
obligor, if the obligee is the
petitioner. If the tribunal orders
that the support should be
modified, the effective date
of the modification shall be
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the month following service
on the parent whose support
is affected. Once the tribunal
determines that a modification
is appropriate, the tribunal
shall order a judgment to be
entered for any difference in the
original order and the modified
amount for the period from the
service of the pleading until the
final order of modification is
entered.


Utah Code Ann. § 78–45–9.3(4) (Supp.2006)


(emphasis added). 1  Mr. Wall asserts that the Utah
Legislature created a mandatory requirement for
retroactive application of a child support modification
when it amended this section in 2003 to include
the second sentence: “If the tribunal orders that the
support should be modified, the effective date of the
modification shall be the month following service on
the parent whose support is affected.” Id. (emphasis
added).


[10]  ¶ 20 However, we read the statute as a
whole, which makes it clear that as a general rule,
child support orders are “not subject to retroactive
modification.” Id. § 78–45–9.3(3)(c). The statute goes
on to provide an exception to the general rule and gives
the court discretion to make child support modification
orders retroactive. See id. § 78–45–9.3(3)(c), (4). The
language in subsection (4) specifically states that the
court “may” modify child support “with respect to
any period during which a modification is pending.”
Id. § 78–45–9.3(4). The legislature's use of “may”
clearly gives the court discretion to make child support
modification orders retroactive.


¶ 21 Moreover, in Wilde v. Wilde, 2001 UT App 318,
35 P.3d 341, this court interpreted section 78–45–
9.3(4) to give courts discretion to retroactively apply
a modified child support award. See id. at ¶ 21. In
addressing the Utah Legislature's 2000 amendment to
this section, this court noted that the 2000 amendment
retained the first sentence:


“A child or spousal support
payment under a child support
order may be modified with
respect to any period during


which a modification is
pending, but only from the date
of service of the pleading on
the obligee, if the obligor is the
petitioner, or on the obligor, if
the obligee is the petitioner.”


Id. (emphasis added) (quoting Utah Code Ann. §
78–45–9.3(4)). This sentence had previously been
interpreted “to give courts the discretion to determine
both if and when a modified child support award
should be made retroactive.” Id. at ¶ 19; see
also Ball v. Peterson, 912 P.2d 1006, 1012 (Utah
Ct.App.1996); Crockett v. Crockett, 836 P.2d 818,
820 (Utah Ct.App.1992). Accordingly, this court
concluded that by retaining the first sentence after
the 2000 amendment, the statute “still provide[d] that
support may be *346  modified retroactively with
respect to any post-service period, not that it must
be.” Wilde, 2001 UT App 318 at ¶ 21, 35 P.3d 341
(emphasis omitted).


[11]  ¶ 22 Similarly, we note that the Utah
Legislature's 2003 amendment retained this same
first sentence, giving the trial court discretion to
make a child support modification order retroactive.
Thus, the 2003 amendment merely made the date of
retroactivity mandatory if the court decides to make
a retroactive modification. In sum, because the trial
court's retroactive application of the child support
modification order is discretionary, we conclude that
in this case the trial court was within its discretion in
refusing to make the modification order retroactive.


III. New Trial


¶ 23 Mr. Wall argues that the trial court erred when
it denied his motion for a new trial. Specifically, he
argues that he is entitled to a new trial because the trial
court's findings concerning Mrs. Wall's claimed living
expenses at the time of the divorce were not supported
by sufficient evidence. Essentially, Mr. Wall is again
arguing that the trial court should have used the amount
of alimony that Mrs. Wall agreed to in the Settlement
Agreement as the basis for Mrs. Wall's needs at the
time of the divorce, instead of her financial declaration
filed at the time of the divorce. However, as concluded
above, the trial court was within its discretion to
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conclude that the $800 alimony award did not meet
Mrs. Wall's needs at the time of divorce. Mr. Wall's
motion for a new trial basically reargues his position
on the trial court's findings concerning Mrs. Wall's
financial needs at the time of the divorce; therefore,
because we have already decided these issues, we
conclude that the trial court did not err in denying his
motion for a new trial.


IV. Attorney Fees


[12]  [13]  ¶ 24 Mr. Wall also asserts that the trial
court erred in awarding attorney fees to Mrs. Wall.
“The decision to award attorney fees and the amount
thereof rests primarily in the sound discretion of the
trial court.” Kelley v. Kelley, 2000 UT App 236,
¶ 30, 9 P.3d 171 (quotations and citation omitted).
Still, in awarding attorney fees, the trial court must
consider “the receiving spouse's financial need, the
payor spouse's ability to pay, and the reasonableness
of the requested fees.” Id. (quotations and citation
omitted).


[14]  ¶ 25 Mr. Wall fails to cite to the trial court's
minute entry regarding attorney fees, in which the trial
court found that Mrs. Wall's employment was only
six weeks old at the time of the attorney fees award;
Mrs. Wall did not have sufficient funds to handle her
ongoing expenses; Mrs. Wall was the prevailing party
on the most contested issue—alimony; and Mr. Wall
had more discretionary income. The trial court noted
Mr. Wall's limited discretionary income and thus only
awarded Mrs. Wall a portion of her attorney fees.
Because the trial court considered all of the necessary


factors for determining an attorney fees award, we
conclude that the trial court was within its discretion in
awarding attorney fees to Mrs. Wall.


[15]  ¶ 26 Finally, we note that “[i]n divorce
proceedings, when the trial court has awarded attorney
fees below to the party who then prevails on the
main issues on appeal, we generally award fees on
appeal.” Childs v. Childs, 967 P.2d 942, 947 (Utah
Ct.App.1998); see also Nelson v. Nelson, 2004 UT
App 254, ¶ 9, 97 P.3d 722. Therefore, we remand to
the trial court for an award of costs and attorney fees
reasonably incurred by Mrs. Wall on appeal.


CONCLUSION


¶ 27 Based on the foregoing reasons, we affirm the trial
court's order modifying decree of divorce, in which
the court denied the Petition to reduce or terminate
alimony and declined to make the modified child
support retroactive. We also affirm the trial court's
denial of Mr. Wall's motion for a new trial and its
award of attorney fees to Mrs. Wall. Finally, we award
Mrs. Wall attorney fees on appeal and remand to the
trial court for a determination of the amount of those
fees.


¶ 28 WE CONCUR: RUSSELL W. BENCH, Presiding
Judge, and JAMES Z. DAVIS, Judge.


All Citations


157 P.3d 341, 2007 UT App 61


Footnotes
1 This section was amended in 2003 and became effective on May 5, 2003. See Utah Code Ann. § 78–45–


9.3 Amendment Notes. Mr. Wall's Petition was filed on March 3, 2004. Because the Petition was filed after
the 2003 amendment became effective, the provisions of the statute's current version apply.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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263 P.3d 520
Court of Appeals of Utah.


Lisa DAVIS, Petitioner,
Appellee, and Cross-appellant,


v.
Corey G. DAVIS, Respondent,
Appellant, and Cross-appellee.


No. 20100238–CA.
|


Sept. 9, 2011.


Synopsis
Background: Former wife filed motion to modify
divorce decree as it related to income tax child
exemptions, child support, school expenses, and
medical expense reimbursement. The Fourth District
Court, Provo Department, David N. Mortensen, J.,
granted motion but denied former wife's request for
attorney fees. Former husband appealed and former
wife cross-appealed.


Holdings: The Court of Appeals, Davis, P.J., held that:


[1] former wife was barred by operation of res
judicata from invoking former husband's bankruptcy
as a substantial change of circumstances warranting
modification of income tax provision of divorce
decree;


[2] former husband waived for appellate review
challenge against upward modification of his child
support obligation in an amount representing a change
of less than ten percent;


[3] former husband waived for appellate review
challenge against trial court's order making upward
modification of his child support obligation retroactive
to date preceding former wife's amended petition to
modify divorce decree;


[4] former husband could not be required to pay
children's school expenses in addition to child support;


[5] former husband's obligation to reimburse former
wife for payment of children's medical expenses could


not be conditioned upon former wife's provision of
proof of payment;


[6] trial court acted within its discretion in denying
former wife's request for attorney fees; and


[7] former wife was not entitled to attorney fees on
appeal.


Affirmed in part and reversed in part.


Thorne, J., concurred in part and dissented in part and
issued opinion.


Attorneys and Law Firms


*522  David R. Hartwig, Salt Lake City, for
Appellant.


Steve S. Christensen, Lisa B. Thornton, and
Christopher J. Rogers, Salt Lake City, for Appellee.


Before Judges DAVIS, THORNE, and
CHRISTIANSEN.


OPINION


DAVIS, Presiding Judge:


¶ 1 Corey G. Davis appeals several aspects of the
trial court's ruling on Lisa Davis's 2008 petition to
modify the parties' divorce decree. Lisa cross-appeals,
challenging the trial court's ruling on her request for
attorney fees and requesting fees on appeal. We affirm
in part and reverse in part.


BACKGROUND


¶ 2 The parties were divorced by a Decree of Divorce
entered May 23, 2002. Corey, whose gross monthly
income was $7,000 per month at the time, was ordered
to pay Lisa child support of $1,511 per month and
was assigned to pay a number of marital debts. The
decree also provided that Lisa would be entitled to
claim the youngest child for tax purposes, that Corey
would be entitled to claim the middle child, and
that the parties would alternate claiming the third
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child (the income tax provision). Furthermore, the
decree adopted provisions in accordance with the
Utah Code, see Utah Code Ann. § 78B–12–212(8)–(9)


(Supp.2011), 1  regarding payment of the children's
health care expenses, which ordered that “[e]ach party
who incurs medical expenses for the children shall
provide written verification of the cost and payment
of medical expenses to the other within thirty days of
payment” and provided that “[a]ny party who fails to
comply with the ... notice provision[ ] may be denied
the right to ... recover the other parent's share of the
expenses.”


¶ 3 In October 2002, after losing his job, Corey filed
a petition to modify the decree. Lisa filed an answer
and a counterpetition to modify in November 2002.
In 2003, Corey *523  declared bankruptcy. The trial
court ruled on the parties' petitions in October 2005
(the 2005 modification). The trial court found that
Corey was out of a job between October 2002 and
October 2003 and that his new income upon becoming
re-employed was $5,026 per month. The trial court
found that the decrease of approximately 29% in
Corey's monthly income constituted “a significant and
material change of circumstances ... justifying the
[c]ourt reviewing the child support ... obligations.”
The trial court also found that Corey had “received
a discharge in bankruptcy in regard to the debts and
obligations he was ordered to pay under the Decree of
Divorce” but made no findings as to the effect of that
discharge. The trial court imputed minimum wage of
$940 per month to Lisa and determined that Corey's
child support obligation should be reduced to $1,174
per month, retroactive to October 2003. In recognition
of the fact that Corey was “the primary financial
contributor to the cost of raising the children,” the trial
court also modified the income tax provision so that
Corey would claim the youngest child and Lisa would


claim the middle child. 2


¶ 4 In March 2008, Lisa filed a new petition to modify,
alleging several changes in circumstances: (1) that as a
result of the bankruptcy, Corey was no longer paying
the debts as ordered in the divorce decree, (2) that
Lisa's credit had been negatively affected by Corey's
failure to pay the debts, (3) that Lisa had incurred new
expenses for the children's activities and school fees,
(4) that Lisa had a greater need to claim the children as
dependents for tax purposes than Corey, and (5) that


Lisa wanted to purchase a home. Lisa requested an
order modifying the income tax provision to permit her
to claim all of the children for tax purposes; requiring
Corey to pay for half of the children's extracurricular,
school registration, and test fees; and ordering Corey
to pay her attorney fees. In November 2009, Lisa filed
an amended petition to modify, requesting an increase
in child support.


¶ 5 Following a hearing on January 28, 2010, the trial
court found that a substantial change of circumstances
had occurred in that “the bankruptcy of [Corey] has
materially affected the financial condition of [Lisa]”:


This court finds that [Corey]
has declared bankruptcy and
that by virtue of that bankruptcy
filing, the creditors are now
seeking to recover funds from
[Lisa].... The court finds that
the initial decree provided that
[Corey] would pay for certain
debts. The court finds that
those debts have not been
paid. The court therefore finds
that although bankruptcy was
a right [Corey] could and did
invoke, that by so doing he has
effectively taken from [Lisa]
the benefit of her bargain in
arriving at the stipulation which
forms the basis of the original
decree.


As a result of this change, the trial court again modified
the decree (the 2010 modification) and determined that
Lisa “should be able to claim all the tax exemptions
for all the children,” acknowledging that this was the
“only remedy sought” by Lisa for Corey's failure to
pay the marital debts. The trial court also found “that
the parties['] incomes have changed significantly” and,
on the basis of the parties' new incomes, increased
child support from $1,174 per month to $1,287 per
month. Next, the trial court found that “issues of school
expenses have arisen that did not exist when the decree
was entered” and, accordingly, modified the divorce
decree “to require [Corey] to reimburse [Lisa] for
one half of reasonable school expenses.” Furthermore,
the trial court stated that claims for reimbursement
of medical expenses would be waived if the party
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claiming reimbursement failed to provide proof within
thirty days that the bill had been incurred but that
it would be unnecessary for a party to show that
the bill had actually been paid in order to receive
reimbursement. Finally, the trial court denied Lisa's


request for attorney fees. 3  Corey appeals the trial
court's modification of the income tax provision, its
adjustment of child support, its order regarding school
expenses, and its orders regarding *524  medical
reimbursement. Lisa cross-appeals the trial court's
decision on attorney fees and requests fees on appeal.


ISSUES AND STANDARDS OF REVIEW 4


[1]  [2]  ¶ 6 First, Corey argues that in determining
whether to modify the income tax provision, the
trial court was limited by res judicata to considering
only changes in circumstances occurring since the


2005 modification. 5  “A trial court's determination of
whether res judicata bars an action presents a question
of law. We review such questions for correctness,
according no particular deference to the trial court.”
Busch v. Busch, 2003 UT App 131, ¶ 5, 71 P.3d
177 (internal quotation marks omitted). Furthermore,
Corey asserts that the bankruptcy and its financial
effects on Lisa could not be used as evidence that
a substantial change of circumstances had occurred
since the 2005 modification. When “presented with
a question of law regarding what constitutes a
substantial change of circumstances, [we] review[ it]
for correctness.” Toone v. Toone, 952 P.2d 112, 114
(Utah Ct.App.1998).


[3]  [4]  ¶ 7 Second, Corey contends that the trial
court made a legal error by modifying his child support
obligation when the difference between the new and
old awards was less than 10% and by making the
award retroactive to a date prior to the date Lisa
requested the modification. “We review the trial court's
legal determinations regarding [a party]'s entitlement
to child support modification for correctness.” Doyle v.
Doyle, 2009 UT App 306, ¶ 9, 221 P.3d 888. However,
“[t]o preserve an issue for appellate review, a party
must first raise the issue in the trial court, giving that
court an opportunity to rule on the issue.” Searle v.
Searle, 2001 UT App 367, ¶ 17, 38 P.3d 307 (internal
quotation marks omitted).


[5]  ¶ 8 Third, Corey argues that the trial court erred
by analyzing the question of whether he should be
ordered to pay a share of the children's school expenses
as a separate issue from child support. He argues that
the trial court therefore exceeded its discretion by
ordering him to pay for half of the children's school
expenses in addition to child support without making a
specific finding that a deviation from the child support
guidelines was appropriate. “Questions about the legal
adequacy of findings of fact and the legal accuracy of
the trial court's statements present issues of law, which
we review for correctness, according no deference to
the trial court.” In re C.K., 2000 UT App 11, ¶ 17, 996
P.2d 1059.


[6]  ¶ 9 Fourth, Corey argues that the trial court acted
contrary to Utah law by ordering that the parties need
not provide one another with proof of payment in
order to receive reimbursement from the other *525
party for medical expenses incurred on behalf of the
children. “[A] trial court's interpretation of a statute
is a question of law that we review for correctness.”
Blackner v. Department of Transp., 2002 UT 44, ¶ 8,
48 P.3d 949.


[7]  [8]  ¶ 10 In her cross-appeal, Lisa asserts that the
trial court failed to make adequate findings in support
of its decision to deny her request for attorney fees.
She also contends that she is entitled to fees on appeal.
“Trial courts have broad discretion in ... awarding
attorney fees. Where the trial court may exercise broad
discretion, we presume the correctness of the court's
decision absent ... a clear abuse of discretion.” Mark v.
Mark, 2009 UT App 374, ¶ 7, 223 P.3d 476 (omissions
in original) (internal quotation marks omitted).


ANALYSIS


I. Res Judicata and Tax Exemptions


[9]  [10]  [11]  [12]  ¶ 11 Corey argues that
because the income tax provision was modified in
2005, Lisa's attempt to modify it in 2008 based on
a change of circumstances arising from the 2003
bankruptcy was barred by the claim preclusion branch
of res judicata, which “precludes the relitigation of
all issues that could have been litigated as well
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as those that were, in fact, litigated in the prior
action,” Macris & Assocs. v. Neways, Inc., 2000 UT
93, ¶ 19, 16 P.3d 1214 (internal quotation marks
omitted); see also Throckmorton v. Throckmorton, 767
P.2d 121, 123 (Utah Ct.App.1988) (“When there has
been an adjudication, it becomes res judicata as to
those issues which were either tried and determined,
or upon all issues which the party had a fair
opportunity to present and have determined in the other
proceeding.” (internal quotation marks omitted)). “The
doctrine of res judicata applies in divorce actions and
subsequent modification proceedings.” Smith v. Smith,
793 P.2d 407, 410 (Utah Ct.App.1990). Nevertheless,
trial courts have “continuing jurisdiction to make
subsequent changes or new orders” regarding child
custody and support; the parties' property, debts, and
obligations; and alimony, see Utah Code Ann. § 30–3–
5(3), (8)(g)(i) (Supp.2011), if the party seeking such a
change is able to demonstrate that a substantial change
of circumstances not contemplated in the divorce
decree has occurred since the decree was entered,
see Krambule v. Krambule, 1999 UT App 357, ¶
13, 994 P.2d 210. See also Smith, 793 P.2d at 410
(“Application of res judicata in divorce actions is
distinguished [from application of the doctrine in other
circumstances] ... because of the equitable doctrine
that allows courts to reopen determinations if the
moving party can demonstrate a substantial change of
circumstances.”).


¶ 12 Lisa argues that she is not barred from
invoking the bankruptcy as a substantial change
of circumstances because there is only a cursory
reference to the bankruptcy in the 2005 findings of
fact and conclusions of law; the modified decree does
not mention the bankruptcy at all; the basis for the
trial court's modification of the income tax provision in
2005 was Corey's income, rather than his bankruptcy;
and the 2005 modification did not alter the original
decree's allocation of debt. While all of these assertions


are true, 6  Lisa fails to acknowledge the most critical
bar to her attempted modification: the fact that the
income tax provision, the only provision she seeks to
modify based on the alleged change of circumstances


occasioned by the bankruptcy, was modified in 2005. 7


In the 2005 modification, the trial *526  court found
that Corey was “the primary financial contributor to
the cost of raising the children” and determined that
it was equitable to adjust the income tax provision


in Corey's favor by permitting him to claim the
youngest child as a dependent, despite acknowledging
that Corey had “received a discharge in bankruptcy in
regard to the debts and obligations he was order[ed]
to pay under the Decree of Divorce.” If Lisa believed
that a different conclusion on the income tax issue
was warranted due to the bankruptcy relieving Corey
of his obligation to the parties' joint creditors and
leaving her as the sole debtor on those accounts, she
should have raised that argument at the time of the
2005 modification. See generally Throckmorton, 767
P.2d at 123 (“When there has been an adjudication, it
becomes res judicata ... upon all issues which the party
had a fair opportunity to present and have determined
in the other proceeding.” (internal quotation marks
omitted)). Having failed to do so, she is barred
from pursuing a modification of the income tax
provision based on anything but a substantial change of
circumstances occurring since the 2005 modification.
See generally McLane v. McLane, 570 P.2d 692, 694
(Utah 1977) (“Even though the decree is res judicata
as to circumstances existing at the time of the decree,
if there are changed circumstances so requiring, there
can be a further adjudication thereon.”).


¶ 13 Next, Lisa argues that even if she is so
barred, the trial court's 2010 modification should be
upheld because the court found that a substantial
change of circumstances had occurred since the 2005
modification, namely, as Lisa states it, that “the 2003
bankruptcy [is] negatively affecting Lisa now in ways
not addressed in the 2005 [modification].” However,
even construing the trial court's substantial change of
circumstances finding as being limited to financial
effects materializing after the 2005 modification, a
modification of the income tax provision on this basis
is barred by res judicata because the impact of the
bankruptcy was foreseeable and should have been
contemplated at the time of the 2005 modification.
Cf. Krambule, 1999 UT App 357, ¶ 15, 994 P.2d 210
(holding that the birth of a child was not a substantial
change of circumstances to justify a post-divorce
declaration of paternity and order of child support
where the wife was already pregnant at the time of
the divorce stipulation); Williamson v. Williamson,
1999 UT App 219, ¶ 8, 983 P.2d 1103 (stating, in
the context of an alimony modification, that “[b]efore
the trial court can modify a divorce decree, it must
find that there has been a ‘substantial material change
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of circumstances not foreseeable at the time of the
divorce ’ ” (emphasis added) (quoting Utah Code Ann.
§ 30–3–5(7)(g)(i) (1998) (current version at Utah Code
Ann. § 30–3–5(8)(g)(i) (Supp.2011)))). While Lisa
may not have felt the effects on her credit and finances
until after the 2005 modification, her role as the sole
remaining obligor on the parties' joint debts was certain
from the time Corey's obligation was terminated by
the bankruptcy. Thus, if Lisa wished to assert that
the bankruptcy justified an award of the income tax
exemptions to her, as compensation for her increased
financial obligations following the bankruptcy, she
should have raised that argument *527  at the time of


the 2005 modification. 8  We therefore reverse the trial
court's modification of the income tax provision.


II. Child Support


[13]  [14]  [15]  ¶ 14 Corey next contends that
the trial court erred by adjusting his child support
obligation when the increase was less than 10%. See
generally Utah Code Ann. § 78B–12–210(8) (2008)
(providing that a trial court may adjust a child support
award without a substantial change of circumstances
if three years have elapsed since the last modification
and the difference between the previous award and the
new award is at least 10%). He also argues that the
trial court erred by making the modification retroactive
to the time of Lisa's 2008 petition to modify, which
was filed on April 4, 2008, despite the fact that her
request for a child support modification was not made
until she submitted her amended petition to modify in
November 2009. See generally id. § 78B–12–112(4)
(“If the tribunal orders that the [child] support should
be modified, the effective date of the modification shall
be the month following service [of the modification
pleading] on the parent whose support is affected.”).
However, Corey failed to preserve either argument in
the trial court, and although he attempted to argue plain
error in his reply brief, “we will not consider matters
raised for the first time in the reply brief,” Coleman ex
rel. Schefski v. Stevens, 2000 UT 98, ¶ 9, 17 P.3d 1122
(declining to address a plain error argument raised for


the first time in the reply brief). 9


III. School Expenses


[16]  ¶ 15 Corey also challenges the trial court's order
that he pay for half of the children's reasonable school
expenses. We have previously explained that “private
school costs are part and parcel of the child support
award.” Brooks v. Brooks, 881 P.2d 955, 959 n. 3
(Utah Ct.App.1994) (analyzing a modification of an
award of private school expenses as a modification of
the child support award); see also Arnold v. Arnold,
2008 UT App 17, ¶ 10, 177 P.3d 89 (reaffirming
the rule that “it is not appropriate for a district
court to award private school expenses in addition
to child support”). We can conceive *528  of no
reason why public school fees should be categorized
any differently. There is nothing about school fees
that makes them different from any other expenses
that must be satisfied, if at all, out of the parties'
combined child support obligations. Cf. Department
of Human Servs. ex rel. Parker v. Irizarry, 945
P.2d 676, 687 (Utah 1997) (Durham, J., dissenting)
(“The neighborhood [children] live in, the comfort and
safety of their transportation arrangements, the schools
they attend, the educational enrichment opportunities
(music, dance, art, and sports lessons) they have, the
travel and recreational aspects of their lives ...—all
of these things are dependent on the total amount of
income available for their support.”). If child support
is inadequate to cover expenses parents wish to incur
on behalf of their children, such as private school,
extracurricular activities, or, as in this case, advanced
placement tests, there is nothing to prevent parents
from agreeing to share such additional expenses in the
interest of their children. However, these things are not
necessities and must generally be budgeted as part of
child support if the parties cannot agree otherwise.


¶ 16 Lisa argues that this court's previous decisions in
Anderson v. Thompson, 2008 UT App 3, 176 P.3d 464,
and Arnold v. Arnold, 2008 UT App 17, 177 P.3d 89,
stand for the proposition that a trial court may make
a separate order for a party to pay for school fees in
addition to child support. However, her reliance on
these cases is misplaced. The issue in Anderson was
whether the mother had waived the right to enforce the
trial court's order that the father pay half the cost of
the children's extracurricular activities. See 2008 UT
App 3, ¶¶ 3, 13, 176 P.3d 464. The propriety of the
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order itself was not at issue, and in fact, the father had
apparently agreed to take on the additional obligation.
See id. ¶ 3. The Arnold court, which did specifically
uphold an order that a father pay for half of his
children's private school expenses in addition to child
support, expressly reaffirmed the rule that “it is not
appropriate for a district court to award private school
expenses in addition to child support” but enforced the
order because it was the result of the father's voluntary
stipulation. See 2008 UT App 17, ¶ 10, 177 P.3d 89.
The Arnold court correctly observed that “requiring
the shared payment of agreed-upon private school
expenses is well within the discretion of the district


court.” Id. ¶ 10 n. 2 (emphasis added). 10  The instant
case is distinguishable because Corey never agreed to
pay for school fees on top of his regular child support
obligation.


¶ 17 Our conclusion that school fees should be paid
out of child support is supported by the fact that
the legislature has singled out two specific types of
expenses that parents are ordered to pay in addition
to their regular child support obligations: work-related
child care expenses, see Utah Code Ann. § 78B–
12–214 (2008), and the children's medical expenses,
see id. § 78B–12–212 (Supp.2011). This convinces
us that had the legislature intended that parents be
ordered to pay additional categories of expenses, such
as school fees or extracurricular activities, in excess
of child support, it would have enacted legislation to
that effect. Thus, child-rearing expenses not statutorily
distinguished from regular child support should be
considered “part and parcel of the child support
award.” See Brooks, 881 P.2d at 959 n. 3. Accordingly,
the trial court's order that Corey pay half of the
children's school fees is a deviation from the child
support guidelines, see Utah Code Ann. § 78B–12–
210(5), (5)(a) (“If the amount in the order and the
amount on the guidelines worksheet differ by $10
or more ... the order is considered deviated ....”),
and must be supported by a “specific finding on the
record supporting the conclusion that ... use of the
guidelines would be unjust, inappropriate, or not in the
best interest of [the] child[ren],” id. § 78B–12–210(3);
accord *529  Brooks, 881 P.2d at 960. In the absence
of such a finding, “the award amounts resulting from
the application of the guidelines ... are presumed to be


correct.” Utah Code Ann. § 78B–12–210(2)(b). 11


¶ 18 The trial court in this case found only that
“school expenses have arisen that did not exist when


the decree was entered.” 12  This finding could be
true of any number of expenses. The fact that the
children's expenses have changed or even increased
does not necessarily justify a modification of child
support that deviates from the guidelines, particularly
when the new expenses are not out of the ordinary. Cf.
Brooks, 881 P.2d at 960 (suggesting that “[s]ignificant
changes in the factual circumstances of the child,
such as special education or health needs, which, if in
existence at the time of the original decree would have
permitted an upward deviation from the guidelines”
may constitute a substantial change of circumstances
justifying a modification). Moreover, the trial court's
modification in this case is not accompanied by a
specific finding, as required by Utah law, that it
would be “unjust, inappropriate, or not in the best
interest of [the] child[ren]” to employ the statutory
child support guidelines. See Utah Code Ann. § 78B–
12–112(3). See generally Rasband v. Rasband, 752
P.2d 1331, 1334 (Utah Ct.App.1988) (“[A trial court's]
findings of fact must show that the court's judgment or
decree follows logically from, and is supported by, the
evidence. The findings should be sufficiently detailed
and include enough subsidiary facts to disclose the
steps by which the ultimate conclusion on each factual
issue was reached.” (citation and internal quotation
marks omitted)). The trial court's order that Corey pay
for half of the children's school expenses is therefore
reversed.


IV. Medical Reimbursement


[17]  ¶ 19 Finally, Corey argues that the trial court
erred by relieving Lisa of her statutory obligation to
provide him with proof that she has actually paid the
medical expenses she wants Corey to reimburse her
for. In the 2010 modification, the trial court stated that
a party seeking reimbursement “need not show that the
bill has actually been paid, but need only show that the
expense has been incurred.” Corey argues that this is
a departure from the original decree, which provided,
“Each party who incurs medical expenses for the
children shall provide written verification of the cost
and payment of medical expenses to the other within
thirty days of payment.” (Emphasis added.) He also
argues that this modification is contrary to Utah law,
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which mandates that “[a] parent who incurs medical
expenses shall provide written verification of the cost
and payment of medical expenses,” Utah Code Ann.
§ 78B–12–212(8) (Supp.2011) (emphases added). To
the extent that this new provision may be interpreted
as completely relieving the parties of their statutory
obligation to provide proof of payment to one another
when they incur medical expenses for the children, we
agree with Corey. However, we interpret this provision
as not so much a modification of the decree as a
statement by the court clarifying that reimbursement
must *530  be made with or without proof of payment,
which is entirely consistent with the statute.


¶ 20 Our interpretation is consistent with the trial
court's asserted intent in clarifying the medical
reimbursement provision. It is clear from the transcript
of the hearing that the court desired not to change
the parties' statutory obligations but to find a means
for encouraging the parties to be reasonable in
approaching the reimbursement issue. The trial court
explained,


If you think you've sent enough, and he hasn't paid
it, then what you need to do is an order to show cause
to the commissioner saying, I gave him enough
documentation.... [I]f you cause him to come out
here and fight it, and the commissioner agrees with
him that you didn't give enough documentation, then
[the commissioner] may assess a sanction against
you.


On the other hand if you get documentation and
you say its not enough, and she hauls you into
the commissioner to say [you] should pay, and the
commissioner agrees that the documentation was
enough. Just the fact that you didn't think it was
isn't going to cut it, and he's not only going to make
you pay the bill, but he may award a sanction for
you not paying it. So what I'm saying is we all need
to be reasonable about this. If he says I need more
documentation and [it's] not going to kill you to give
it [to] him, then give it to him. On the other hand if
she's giving you plenty—the point is it can't be just
because you feel like it.... You just have to do your
best to get along and provide the documentation.


¶ 21 While it would have been beyond the scope
of the trial court's discretion to attempt to excuse
Lisa's statutory obligation to provide proof of payment


altogether, the trial court retains discretion to order
one parent to reimburse the other for medical expenses
incurred even when the parent incurring the expenses
has failed to comply with his or her statutory obligation
to provide verification of payment. See id. § 78B–12–
212(9) (“[A] parent incurring medical expenses may
be denied the right to ... recover the other parent's
share of the expenses if that parent fails to [provide
verification].” (emphasis added)). We reject Corey's
assertion that “a right to reimbursement arises only
after [a parent] provides the proof of incurring, and
paying, the bill [to the other parent].” The Utah Code
does not condition the obligation to pay on verification
of payment. Rather, as Lisa notes, the obligation to
provide verification is “an independent duty” that is
not a mandatory condition of reimbursement, although
failure to comply with the condition may, in the
trial court's discretion, be remedied by a denial of
reimbursement. While Lisa risks sanctions or the
possibility that she may be denied reimbursement if
she fails to provide proof of payment, Corey also
risks sanctions if he refuses to pay without receiving
proof of payment, particularly if there is nothing to
indicate that the bill has not been paid. Thus, it was
not beyond the trial court's discretion to declare that
Corey would be obligated to reimburse Lisa for the
children's medical expenses in spite of her failure to


provide proof of payment. 13


V. Attorney Fees in the Trial Court


[18]  [19]  ¶ 22 On cross-appeal, Lisa argues that the
trial court failed to make necessary findings to justify
its denial of her request for attorney fees. Utah Code
section 30–3–3, which governs awards of attorney fees
in divorce cases, provides that “the court may order a
party to pay the costs [ and] attorney fees ... of the other
party to enable the other party to prosecute or defend
the action.” Utah Code Ann. § 30–3–3 (Supp.2011).
“[T]o recover costs and attorney fees in proceedings
on a petition to modify a divorce decree, the requesting
party must demonstrate his or her need for attorney
fees, the ability of the other spouse to pay, and the
reasonableness of the fees.” Larson v. Larson, 888
P.2d 719, 726 (Utah Ct.App.1994). The trial court
in this case declined to award Lisa her requested
attorney fees because it concluded that “[t]he evidence
at trial was insufficient for [it] to determine *531
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attorney fees ..., specifically, whether the attorney fees
are related to the issues which have been adjudicated
here.” Lisa argues that the evidence was sufficient and
that it supported an award of attorney fees. However,
“[t]he decision to make ... an award [of attorney fees]
and the amount thereof rest[s] primarily in the sound
discretion of the trial court.” Bell v. Bell, 810 P.2d 489,
493 (Utah Ct.App.1991). Although some evidence
relating to the relevant factors was presented at the
hearing—primarily information relating to the parties'
incomes and their monthly needs, and invoices from
Lisa's attorney—this evidence was minimal, and we
cannot say that it was a clear abuse of the trial court's
discretion to decline to address the attorney fee issue
on the ground that the evidence was insufficient for it
to make a determination.


VI. Attorney Fees on Appeal


[20]  [21]  ¶ 23 Lisa also requests her attorney fees
on appeal. “Generally, when the trial court awards [or
should have awarded] fees in a domestic action to
the party who then substantially prevails on appeal,
fees will also be awarded to that party on appeal.”
Kimball v. Kimball, 2009 UT App 233, ¶ 52, 217 P.3d
733 (internal quotation marks omitted). However, Lisa
has not substantially prevailed on appeal, nor have we
determined that the trial court should have awarded her
attorney fees below. Therefore, she is not entitled to an
award of attorney fees on appeal.


CONCLUSION


¶ 24 Because the income tax provision was modified
in 2005 and the alleged change of circumstances,
i.e., the bankruptcy, occurred prior to that time, we
reverse the trial court's 2010 modification of the
income tax provision. However, we affirm the trial
court's child support order because Corey failed to
preserve his arguments relating to that order. Because
the trial court failed to make any findings justifying
a deviation from the child support guidelines, we
reverse the trial court's order that Corey pay half of the
children's school expenses in addition to child support.
We affirm the trial court's order that the right to
reimbursement for medical expenses is not contingent
on receiving proof of payment but clarify that the


parties' statutory obligation to provide one another
with proof of payment remains in force. Finally, we
affirm the trial court's denial of Lisa's request for
attorney fees, and we deny her request for fees on
appeal.


¶ 25 I CONCUR: MICHELE M. CHRISTIANSEN,
Judge.


THORNE, Judge (concurring and dissenting):
¶ 26 I agree with sections II, IV, V, and VI of
the majority opinion and concur therein. However,
I cannot agree with the majority's conclusions that
res judicata barred the district court from considering
the effects of Corey's bankruptcy on Lisa and that
Corey was improperly ordered to pay half of the
children's reasonable school expenses. Neither of these
issues was adequately preserved in the district court,
precluding our review of them, but even if they had
been preserved I cannot agree with the majority's
substantive treatment of them. I would affirm the
district court's 2010 modification order in its entirety,
and I respectfully dissent from those portions of the
majority opinion that reverse the district court's order.


¶ 27 As a preliminary matter, we should not
address either the res judicata issue or the school
expenses issue because Corey has failed to preserve


these specific issues for appeal. 1  The preservation
requirements set out by the Utah Supreme Court are
clear:


[I]n order to preserve an issue for appeal[,] the issue
must be presented to the trial *532  court in such
a way that the trial court has an opportunity to
rule on that issue. This requirement puts the trial
judge on notice of the asserted error and allows
for correction at that time in the course of the
proceeding. For a trial court to be afforded an
opportunity to correct the error (1) the issue must
be raised in a timely fashion[,] (2) the issue must be
specifically raised[,] and (3) the challenging party
must introduce supporting evidence or relevant legal
authority. Issues that are not raised at trial are
usually deemed waived.
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438 Main St. v. Easy Heat, Inc., 2004 UT 72, ¶
51, 99 P.3d 801 (alterations in original) (citations
and internal quotation marks omitted). Here, Corey
did not raise the relevant issues with specificity, nor
did he support his arguments with relevant legal
authority.


¶ 28 As to the res judicata issue, I agree with the
majority that Corey generally raised the concept of res
judicata below by asserting that his bankruptcy had
been discussed and ruled on in the 2005 trial. However,
the district court made it quite clear that it was not
relying on the fact that the bankruptcy had occurred
but rather on the effects of the bankruptcy on Lisa's
finances, effects that only occurred after the 2005 trial.
Corey never alerted the district court to any argument
that the future consequences were fixed at the time of
the 2005 trial and therefore could have and should have
been fully and fairly litigated at that earlier time.


¶ 29 Corey's school expenses argument was similarly
unpreserved. Corey never informed the district court
that an award of school expenses constituted an
increase in child support under Brooks v. Brooks,
881 P.2d 955 (Utah Ct.App.1994), nor did he
object to the district court's failure to enter specific
findings justifying its departure from the child support
guidelines, see generally In re K.F., 2009 UT 4, ¶
60, 201 P.3d 985 (“[A party] waive[s] any argument
regarding whether the district court's findings of fact
were sufficiently detailed when the [party] fails to
challenge the detail, or adequacy, of the findings
with the district court.” (second alteration in original)
(internal quotation marks omitted)). In light of Corey's
failure to preserve these issues, I would decline to
address them. However, the majority opinion does
reach the substance of these issues, and in each case
reaches what I believe to be an incorrect conclusion.


¶ 30 The majority applies the general rule of res
judicata to the district court's finding of changed
circumstances based on the subsequent effects of
Corey's 2003 bankruptcy. However, in light of the
district court's “continuing jurisdiction to modify child
support obligations,” Durfee v. Durfee, 796 P.2d 713,
716 (Utah Ct.App.1990), a modification petition need
not satisfy the normal rules of res judicata. Rather, a
petitioner need only make “a showing of a substantial
change of circumstances occurring since the entry
of the decree and not contemplated in the decree


itself.” Id. (emphasis added) (internal quotation marks
omitted); see also Bolliger v. Bolliger, 2000 UT App


47, ¶¶ 11–13, 997 P.2d 903. 2


“The fact that the parties may have anticipated
[a substantial material change in circumstances]
in their own minds or in their discussions does
not mean that the [prior order] itself contemplates
the change. In order for a material change in
circumstances to be contemplated in a [child support
order,] there must be evidence, preferably in the
form of a provision within the decree itself, that the
trial court anticipated the specific change.”
Bolliger, 2000 UT App 47, ¶ 13, 997 P.2d 903 (first
alteration in original) (quoting Durfee, 796 P.2d at
716). “Accordingly, if both the [prior order] and the
record are bereft of any reference to the changed
circumstance at issue in the petition to modify,
then the subsequent changed circumstance was not
contemplated in the [prior order].” Id.


¶ 31 I do not agree with the majority that the 2010
consequences of Corey's bankruptcy were foreseeable
with a sufficient degree of certainty at the time of the
2005 trial. But even if they were foreseeable, they were
not “contemplated” in the 2005 order because *533
“both the [prior order] and the record are bereft of any
reference to” the likely effect of Corey's bankruptcy


on Lisa's finances. 3  See id. Accordingly, the district
court's decision that the bankruptcy's effects on Lisa
constituted a substantial change in circumstances is not
barred by the doctrine of res judicata and should be
affirmed.


¶ 32 As to the district court's order that Corey
reimburse Lisa for half of the children's reasonable
school expenses, I agree with the majority that such
reimbursement must be treated as additional child
support for purposes of compliance with the child
support guidelines. See Brooks v. Brooks, 881 P.2d
955, 959 n. 3 (Utah Ct.App.1994) (“[W]e believe the
private school costs are part and parcel of the child
support award and have found no authority to the
contrary.”). However, Utah's child support guidelines
merely provide a “rebuttable presumption” of the
proper amount of child support, see Utah Code Ann.
§ 78B–12–210(2)(a) (2008), and the presumption is
rebutted by “[a] written finding or specific finding on
the record supporting the conclusion that ... ordering
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an award amount resulting from use of the guidelines
would be unjust, inappropriate, or not in the best
interest of a child in a particular case,” id. § 78B–12–
210(3) (emphasis added).


¶ 33 Looking at the totality of the circumstances of this
case, it is clear to me that the district court acted within
its discretion in implicitly concluding that limiting
Corey's child support payment to the guideline amount
would not have been in the children's best interests.
The court found that Lisa's annual income was just
$15,286, while Corey's was $74,980. The court also
found that, due to Corey's bankruptcy, “creditors are
now seeking to recover funds from [Lisa],” that the
bankruptcy had “materially affected [Lisa's] financial
condition,” and that, as a result, Corey had “effectively
taken from [Lisa] the benefit of her bargain in arriving
at the stipulation which forms the basis of the original
decree.” The district court's clarification of Corey's
duty to reimburse medical expenses also suggests
that the court credited Lisa's testimony that Corey
had delayed or refused to reimburse her for various
medical expenses due to a documentation dispute.
The school expenses that the district court awarded
—lab fees, advanced placement fees, and other such
education-related fees—are also clearly reasonable
and appropriate. In light of the total picture presented
to the district court in this case, it seems to me
a fair inference that the district court looked at
Lisa's financial condition, as worsened by Corey's
actions, and determined that the children would likely
be deprived of valuable educational opportunities if


Corey's support amount was limited to the amount
provided by the guidelines. Such a conclusion surely
satisfies the statutory requirement relating to the best


interests of the children. 4


¶ 34 To the extent that an express finding that
the guidelines do not adequately serve the children's
best interests in this case is necessarily required
by section 78B–12–210(3), the proper remedy for
the district court's failure to make such a finding
is not simply reversal, but reversal with remand
for the entry of the requisite finding. See Brooks,
881 P.2d at 960. Although I do not believe that
Corey preserved this issue, nor do I believe that the
district's actual findings were inadequate, if we are
to reach the issue then the district court should be
allowed an opportunity to explain why it departed
from the guidelines and required the shared payment


of educational expenses. 5


¶ 35 For these reasons, I would affirm the district
court's order in its entirety. Accordingly, I dissent from
the portions of today's majority opinion that reverse
the district *534  court on the res judicata and school
expenses issues. I concur in the remainder of the
majority opinion.


All Citations


263 P.3d 520, 690 Utah Adv. Rep. 37, 2011 UT App
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Footnotes
1 Where there have been no substantive amendments that are relevant under the facts of this case, we cite


the current version of the Utah Code for the reader's convenience.


2 The decree was again modified, by the parties' stipulation, in 2006, but that modification, which concerned
the discontinuation of Corey's alimony obligation, is not relevant to our analysis.


3 The trial court made several additional rulings that have not been challenged on appeal.


4 Lisa attempts to characterize many of Corey's arguments as challenges to the trial court's findings and its
exercise of discretion. In doing so, she requests that we dismiss several of his arguments on the ground
that he has failed to marshal the evidence. However, we interpret Corey's arguments as presenting primarily
legal challenges to the trial court's rulings. We thus find Lisa's marshaling argument to be largely inapposite
to our analysis.


5 Lisa contends that this issue was not preserved. “Generally, in order to preserve an issue for appeal the
issue must be presented to the trial court in such a way that the trial court has an opportunity to rule on
that issue.” Pratt v. Nelson, 2007 UT 41, ¶ 15, 164 P.3d 366 (internal quotation marks omitted). Corey, who
represented himself in the trial court, contended in his answer to Lisa's 2008 petition that Lisa's “Petition to
Modify is repetitive of the issues ... discussed at the time of the [2005] trial,” including “[t]he debts associated
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with the divorce and [Corey]'s bankruptcy.” At the hearing on Lisa's 2008 petition, Corey again pointed out
to the trial court that the effect of the bankruptcy “was ruled on in the [2005] trial.” Although Lisa is correct
that Corey never specifically mentioned the term “res judicata,” it is clear from the record that the trial court
understood the issue as such. Specifically, the trial court acknowledged that “any issues relating to the effect
of the bankruptcy should have been brought up at [the 2005] trial, because ... the judge actually put in his
findings and decree something about the bankruptcy.” However, it ultimately accepted Lisa's argument that
the issue was not res judicata because the bankruptcy did not begin “hurting [her] credit until after that trial”
and “the impact to [her] life that's been significant has happened since the [2005 modification].” While neither
the trial court nor the parties conducted an in-depth discussion or analysis of the res judicata issue at the
hearing, it is apparent that the trial court was aware of the challenge and rejected it.


6 The bankruptcy did not occur until almost a year after Corey's 2002 petition to modify and Lisa's
counterpetition were filed, so neither party asserted that the bankruptcy constituted a substantial change
of circumstances to justify the modifications they sought at that time. Furthermore, the bankruptcy seemed
to have little if any impact on the trial court's decision, meriting only a single line in the findings of fact and
conclusions of law, which does no more than acknowledge the fact that Corey had “received a discharge in
bankruptcy in regard to the debts and obligations he was ordered to pay under the Decree of Divorce.”


7 Because the facts and evidence relating to the bankruptcy were not fully considered in the 2005 modification,
see generally Macris & Assoc. v. Neways, Inc., 2000 UT 93, ¶ 28, 16 P.3d 1214 (stating that claims based
on identical facts and evidence are barred for res judicata purposes), Lisa would not necessarily have been
barred from subsequently asserting claims arising from the bankruptcy that were not actually considered
in the 2005 modification. Ironically, while Lisa may have been able to pursue some other remedy for the
bankruptcy at the time of the 2010 proceeding, see, e.g., Beckmann v. Beckmann, 685 P.2d 1045, 1049
(Utah 1984) (holding that an order for a husband to pay certain debts under a divorce decree “was in
the nature of support” and could be enforced in state court), the trial court's full consideration of the facts
relating to the bankruptcy in the context of the 2010 modification will now have a res judicata effect as
to further remedies, see Macris, 2000 UT 93, ¶¶ 28, 40, 16 P.3d 1214; cf. Kiesow v. Kiesow, 270 Minn.
374, 133 N.W.2d 652, 660–61 (1965) (holding that an alimony modification could consider only changes
in circumstances occurring since the time of a previous child support modification because the common
facts on which both a child support claim and an alimony claim were based had been “fully litigated” in the
earlier hearings and the parties were “bound by those determinations”); Smith v. Smith, 98 N.M. 468, 649
P.2d 1381, 1382–83 (1982) (measuring a substantial change of circumstances on wife's petition to modify
the amount of child support from the time of a previous modification hearing on the “proper allocation and
duration of child support payments,” and holding that wife's failure to raise the issue of the amount of child
support in the previous related hearing constituted implicit consent to the amount).


8 We also note that adjustment of the income tax provision is an odd remedy for Corey's discharging his
obligation to pay the marital debts, particularly given that Corey carries the bulk of the child support obligation
and Lisa is likely to have a much smaller tax burden. See generally Utah Code Ann. § 78B–12–217 (2008)
(stating that although the trial court maintains significant discretion to allocate the parties' tax exemptions,
in doing so, it is expected to consider “(a) as the primary factor, the relative contribution of each parent to
the cost of raising the child; and (b) among other factors, the relative tax benefit to each parent”).


9 Nevertheless, we note that the trial court apparently employed the old child support table when it should
have employed the new table outlined in Utah Code section 78B–12–301. That section provides that the new
table, which was created in 2008, should be used to “modify a final child support order entered on or before
December 31, 2007, if the modification is made on or after January 1, 2010.” Utah Code Ann. § 78B–12–
301(2)(d) (2008). The modification in this case was made in February 2010. Under the old table, Corey and
Lisa's combined income of $7,521 per month merits an overall child support obligation of $1,551 per month
for three children. See Utah Code Ann. § 78–45–7.14 (2002) (providing that a combined income between
$7,501 and $7,600 results in a combined child support obligation of $1,551 for three children). Because
Corey's income comprises 83% of the parties' total income, his obligation under the old table comes out
to $1,287 per month, the amount awarded by the trial court. Under the new table, the parties' combined
obligation would have been $1,630 for three children and Corey's 83% share would have been $1,353 per
month. See Utah Code Ann. § 78B–12–301(2) (providing that a combined income between $7,501 and
$7,600 results in a combined child support obligation of $1,630 for three children). This means that had the
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trial court followed the new table, there would have been more than a 10% difference between the previous
award of $1,174 per month and the new award of $1,353 per month. Although neither party appeals the trial
court's use of the old table, we think it relevant to observe that Corey's argument that the trial court should
not have modified the child support, even if preserved, could only have succeeded as a result of the trial
court's second error in employing the old table to calculate child support. Furthermore, even assuming that
Corey is correct that the trial court erred by retroactively increasing his child support obligation between April
4, 2008, and November 23, 2009, the damage Corey suffered from that alleged error is mitigated by the fact
that he has paid less child support, since November 23, 2009, than should have been required as a result
of the trial court's second error in using the old child support table.


10 Misleadingly, Lisa quoted this observation in her brief but left out the qualifying phrase “agreed-upon” without
indicating the omission. She similarly misrepresents this court's holding in Gillette v. Costa, 2007 UT App
104U, 2007 WL 858711 (mem.) (per curiam), by asserting that it supports her argument. While the Gillette
court “upheld” a trial court's order that a father contribute to the cost of extracurricular activities and school
costs, see id. para. 6, it did so on the ground that the father inadequately briefed his argument and failed to
marshal the evidence; the merits of the father's arguments were never actually reached, see id. paras. 3–4.


11 Nevertheless, a party may agree to pay child support in excess of the guidelines even if the trial court does
not make a specific finding that such a deviation is warranted because a stipulation by the parties “has all
the binding effect of findings of fact and conclusions of law made by the court upon the evidence.” Davis v.
Davis, 2001 UT App 225, ¶ 10, 29 P.3d 676 (internal quotation marks omitted). “[T]he stipulation constitutes
an agreement of the parties that all the facts necessary to support it ... pre-existed and would be sustained
by available evidence, had not the agreement of the parties dispensed with the taking of evidence.” Id.
(omission in original) (internal quotation marks omitted).


12 Lisa asserts that the trial court's order was also a remedy for the “financial strain” she suffered as a result
of Corey's bankruptcy. To the contrary, the trial court implied that the only remedy based on the financial
effects of the bankruptcy was the modification of the income tax provision. Moreover, as noted above, the
trial court failed to make any “specific finding” that the bankruptcy made “use of the guidelines ... unjust,
inappropriate, or not in the best interest of the child,” see Utah Code Ann. § 78B–12–112(3) (2008). And
as with the income tax provision, any substantial change of circumstances arising from the bankruptcy that
might have justified a deviation from the child support guidelines should have been addressed in the 2005
modification when child support was previously modified. Cf. supra ¶ 12.


13 We reiterate, however, that Lisa is still statutorily obligated to provide Corey with proof of payment and that
the trial court retains its discretion to deny reimbursement in the future if she is derelict in fulfilling that duty.


1 There may be preservation problems with Corey's other arguments as well. For example, as to the medical
expenses reimbursement issue, the district court informed Corey at the hearing, “Your obligation, both of
you, to pay half has nothing to do with the bill actually being paid. The obligation arises from the bill being
incurred.” Corey raised no objection to this statement. Further, at no time did Corey direct the district court
to the language of Utah Code section 78B–12–212 regarding “written verification of the cost and payment
of medical expenses.” See Utah Code Ann. § 78B–12–212(8) (Supp.2011).


2 This rule is “grounded in principles of res judicata.” See Bolliger v. Bolliger, 2000 UT App 47, ¶ 11 n. 3,
997 P.2d 903.


3 The only reference to Corey's bankruptcy in the 2005 order is a statement that Corey had “received a
discharge in bankruptcy in regard to the debts and obligations he was ordered to pay under the Decree of
Divorce.” See supra ¶ 12 note 5. There is no mention of the possible effects of the bankruptcy on Lisa.


4 A similar argument could likely be made that limiting Corey's support payment to the guideline amount would
be “unjust” under the circumstances of this case. See Utah Code Ann. § 78B–12–210(3) (2008).


5 This is particularly true here, where any lack of adequate findings is the direct result of Corey failing to ask
for them in the district court.
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West's Utah Code Annotated
Title 78b. Judicial Code


Chapter 12. Utah Child Support Act (Refs & Annos)
Part 2. Calculation and Adjustment


U.C.A. 1953 § 78B-12-210
Formerly cited as UT ST § 78-45-7.2


§ 78B-12-210. Application of guidelines--Use of ordered child support


Currentness


(1) The guidelines in this chapter apply to any judicial or administrative order establishing or modifying an award
of child support entered on or after July 1, 1989.


(2)(a) The guidelines shall be applied as a rebuttable presumption in establishing or modifying the amount of
temporary or permanent child support.


(b) The rebuttable presumption means the provisions and considerations required by the guidelines, the award
amounts resulting from the application of the guidelines, and the use of worksheets consistent with these
guidelines are presumed to be correct, unless rebutted under the provisions of this section.


(3) A written finding or specific finding on the record supporting the conclusion that complying with a provision
of the guidelines or ordering an award amount resulting from use of the guidelines would be unjust, inappropriate,
or not in the best interest of a child in a particular case is sufficient to rebut the presumption in that case. If an
order rebuts the presumption through findings, it is considered a deviated order.


(4) The following shall be considered deviations from the guidelines, if:


(a) the order includes a written finding that it is a deviation from the guidelines;


(b) the guidelines worksheet has:


(i) the box checked for a deviation; and


(ii) an explanation as to the reason; or


(c) the deviation is made because there were more children than provided for in the guidelines table.


(5) If the amount in the order and the amount on the guidelines worksheet differ by $10 or more:
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(a) the order is considered deviated; and


(b) the incomes listed on the worksheet may not be used in adjusting support for emancipation.


(6)(a) Natural or adoptive children of either parent who live in the home of that parent and are not children in
common to both parties may at the option of either party be taken into account under the guidelines in setting a
child support award, as provided in Subsection (7).


(b) Additional worksheets shall be prepared that compute the base child support award of the respective parents
for the additional children. The base child support award shall then be subtracted from the appropriate parent's
income before determining the award in the instant case.


(7) In a proceeding to adjust or modify an existing award, consideration of natural or adoptive children born after
entry of the order and who are not in common to both parties may be applied to mitigate an increase in the award
but may not be applied:


(a) for the benefit of the obligee if the credit would increase the support obligation of the obligor from the most
recent order; or


(b) for the benefit of the obligor if the amount of support received by the obligee would be decreased from
the most recent order.


(8)(a) If a child support order has not been issued or modified within the previous three years, a parent, legal
guardian, or the office may move the court to adjust the amount of a child support order.


(b) Upon receiving a motion under Subsection (8)(a), the court shall, taking into account the best interests of
the child:


(i) determine whether there is a difference between the payor's ordered support amount and the payor's support
amount that would be required under the guidelines; and


(ii) if there is a difference as described in Subsection (8)(b)(i), adjust the payor's ordered support amount to
the payor's support amount provided in the guidelines if:


(A) the difference is 10% or more;


(B) the difference is not of a temporary nature; and


(C) the order adjusting the payor's ordered support amount does not deviate from the guidelines.
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(c) A showing of a substantial change in circumstances is not necessary for an adjustment under this Subsection
(8).


(9)(a) A parent, legal guardian, or the office may at any time petition the court to adjust the amount of a child
support order if there has been a substantial change in circumstances. A change in the base combined child support
obligation table set forth in Section 78B-12-301 is not a substantial change in circumstances for the purposes of
this Subsection (9).


(b) For purposes of this Subsection (9), a substantial change in circumstances may include:


(i) material changes in custody;


(ii) material changes in the relative wealth or assets of the parties;


(iii) material changes of 30% or more in the income of a parent;


(iv) material changes in the employment potential and ability of a parent to earn;


(v) material changes in the medical needs of the child; or


(vi) material changes in the legal responsibilities of either parent for the support of others.


(c) Upon receiving a petition under Subsection (9)(a), the court shall, taking into account the best interests of
the child:


(i) determine whether a substantial change has occurred;


(ii) if a substantial change has occurred, determine whether the change results in a difference of 15% or more
between the payor's ordered support amount and the payor's support amount that would be required under
the guidelines; and


(iii) adjust the payor's ordered support amount to that which is provided for in the guidelines if:


(A) there is a difference of 15% or more; and


(B) the difference is not of a temporary nature.
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(10) Notice of the opportunity to adjust a support order under Subsections (8) and (9) shall be included in each
child support order.


Credits
Laws 2008, c. 3, § 1252, eff. Feb. 7, 2008; Laws 2012, c. 19, § 1, eff. March 5, 2012.


Notes of Decisions (44)


U.C.A. 1953 § 78B-12-210, UT ST § 78B-12-210
Current through 2015 First Special Session
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