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INTRODUCTION

“Litigation . . . is not a case of 'if at first you don't succeed, try, try again.” Weber
v. Henderson, 275 F. Supp. 2d 616, 622 (E.D. Penn. 2003). Paula A. Mitchell (Ms.
Mitchell) has already brought and lost most of these claims on previous occasions. She
argues the judgment in this case is not final, just as she argued regarding the judgment in
the previous appeal before this Court. See Mitchell v. ReconTrust Co. NA, 2016 UT App
88, 373 P.3d 189. She will undoubtedly continue to argue, in other courts,* that these
judgments are not final.

Rather than pinpoint one or two pertinent issues on appeal and properly
demonstrating why they were erroneously decided below, Ms. Mitchell “uses a ‘throw it
at the wall and see what sticks' approach” on appeal. See Sweeney v. Northeast .
Regional Commuter R.R. Corp., No. 97C7622, 1998 WL 812546, *1 n.1 (N.D. Ill. Nov.
18, 1998). Ms. Mitchell challenges almost every ruling made by the trial court, in hopes
of success on one of them, so as to prolong the litigation related to this property and keep
her in her home. However, Ms. Mitchell's claims, whether new or being dusted off and
brought anew, are meritless. Her assertions of error and abuse of discretion by the trial
court are unsupported by law or facts in the record, and necessarily fail.

STATEMENT OF ISSUES

Ms. Mitchell's brief contains a “statement of issues” section, but it fails to provide

this Court with the appropriate standard of review or to include complete record citations.

1 See infra Note 3 for a list of other lawsuits in which Ms. Mitchell continues to argue
these issues and tie up the real property that is the subject of litigation.
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(Ini. Bri. 9-10.) A vague reference to cases that may set forth a standard is inadequate and
not compliant. See UtaH R. App. P. 24(a). Neither this Court nor BNYM should be
required to conduct Ms. Mitchell's research to allow for appellate review. See, e.g., State
v. Nielsen, 2014 UT 10, § 33, 326 P.3d 645 (authorizing the Court to reject a brief that
fails to adequately state the standard of review); State v. Smith, 2010 UT App 231, 1 2-3,
238 P.3d 1103 (“Briefs that do not comply with the detailed requirements set forth in rule
24(a) may be disregarded or stricken by the court.”). Nevertheless, BNYM will attempt to
tease out the numerous issues raised by Ms. Mitchell and provide the appropriate review
standard.

With her first five (5) stated issues, Ms. Mitchell challenges the court's summary
judgment and Rule 12(b) rulings, which are reviewed de novo. See Bahr v. Imus, 2011 UT
19, 1 16, 250 P. 3d 56 (summary judgment reviewed for correctness, giving no deference
to the trial court's decision); Oakwood Village LLC v. Albertsons, Inc., 2004 UT 101, 1 9,
104 P.3d 1226 (dismissal rulings under 12(b)(6) given no deference and reviewed under
correctness standard). Specifically, “[w]hether a party has standing is primarily a question
of law, which [is] review[ed] for correctness.” Edwards v. Powder Mountain Water &
Sewer, 2009 UT App 185, 1 10, 214 P.3d 120.

Ms. Mitchell's challenge to the court's Rule 59/52 ruling is reviewed for abuse of

discretion. Bergmann v. Bergmann, 2018 UT App 130, {12, 428 P.3d 89.



STATEMENT OF THE CASE?

A. The Mortgage Loan

In 2006, Ms. Mitchell signed a promissory note (the Note) and a deed of trust (the
Deed of Trust), and thereby obtained a $1,000,000 home loan from America's Wholesale
Lender. (R. 2-3, 14-28, 30-33.) The loan enabled her to purchase and obtain title to a
home located at 3 South Mistywood Lane (the Property) in the Pepperwood Subdivision
of Sandy, Utah. (R. 2-3, 11-12.) The Bank of New York Mellon fka The Bank of New
York, as Trustee for the Certificateholders CWMBS Series 2006-HYB5 (BNYM) holds
the endorsed Note. (R. 3, 33.) The Deed of Trust was also assigned to BNYM. (R. 3, 35-
36.) In April 2010, Ms. Mitchell defaulted on her loan by failing to make the required
payments when due. (R. 4-5.) Ms. Mitchell has managed to tie up the Property in various
lawsuits® and she still resides in the Property, despite having failed to make a payment on

her loan since April 2010. (R. 5.)

2 Considerable factual background for this matter is summarized in this Court's
opinion in Mitchell v. ReconTrust Co. NA, 2016 UT App 88, 373 P.3d 189 (hereinafter,
Mitchell I). (R. 636-666.) Though the Mitchell I opinion is found in the record, citations
will be made to the opinion using the universal citation format. Citations herein to
Mitchell I refer specifically to this Court's appellate opinion issued on April 28, 2016,
while discussion involving and textual references to Mitchell I refer to the first litigation
matter and its subsequent appeals generally.

3 This brief will principally discuss the current matter and Mitchell I, the 2011 lawsuit
involving the Property. However, it is worth noting that at least two (2) other actions are
pending regarding the Property: (1) an eviction action in the Third Judicial District Court,
State of Utah, No. 180906841, filed by BNYM in September 2018 to obtain possession
of the Property, and (2) a litigation action in the United States District Court for the
District of Utah, No. 2:18-cv-00636-BCW, filed by Ms. Mitchell against BNYM and its
attorneys who successfully prosecuted this judicial foreclosure.



On August 17, 2010, BNYM, by and through ReconTrust Company NA
(ReconTrust), the then-current successor trustee of the Deed of Trust, commenced a non-
judicial foreclosure action by recording a Notice of Default. Mitchell I, 2016 UT App 88,
1 3.

B. The Mitchell I Litigation

In 2011, Ms. Mitchell attempted to prevent the foreclosure of the Property by
filing suit* against BNY M, the foreclosure trustee, and the loan servicer, among others.
(R. 110, 273.) Ms. Mitchell claimed BNYM could not foreclose because it did not own
her mortgage loan. Mitchell 1, 2016 UT App 88, 1 7. The district court dismissed nine of
her eleven claims and entered summary judgment against her on two remaining claims.
Id. 11 6-11. (R. 110.) Specifically, the court found that BNYM had authority to
commence foreclosure proceedings, the debt had not been satisfied, the trust deed had not
been severed from the debt, BNYM had a valid, enforceable claim against the Property
based on the deed of trust, and Ms. Mitchell was not entitled to quiet title. Mitchell I,
2016 UT App 88, 11 17, 34, 38. Undeterred, Ms. Mitchell asked the court to correct its
order, arguing that the court had not actually decided all her claims. (R. 629 n.3.) The

district court disagreed and denied her motion. (R. 628-30.)

4 On January 18, 2011, Paula A. Mitchell and her then-husband Wade Mitchell
(collectively, “the Mitchells™) filed suit in the Third Judicial District Court, State of Utah,
No. 110400816, naming as defendants BNYM, ReconTrust, Armand J. Howell, America's
Wholesale Lender, and BAC Home Loans Servicing LP. The Mitchells' claims in that
matter are summarized in this Court's opinion in Mitchell 1. While the Mitchell I claims
are attributable to both of the Mitchells, because Wade Mitchell is not a party to this
current appeal, all references to the Mitchell | claims herein will be deemed to be Ms.
Mitchell's claims, for simplicity's sake.




In January 2014, Ms. Mitchell appealed (R. 273), but then moved to dismiss her
own appeal. (Motion to Dismiss Appeal for Lack of Jurisdiction, Mitchell v. ReconTrust
Co. NA, No. 20140113-CA (Utah Ct. App. Dec. 19, 2014); R. 633.) She argued it did not
matter that the district court said it was deciding all her claims—supposedly, because the
district court had not expressly addressed all her arguments, it had not actually resolved
all outstanding controversies and its judgment was not final. (1d.) She lost the motion. (R.
633.) The Utah Court of Appeals ruled, “The district court has resolved all causes of
action raised in the litigation.” (Order, Mitchell v. ReconTrust Co. N.A., No. 20140113-
CA (Utah Ct. App. Jan. 14, 2015); R. 633.) Then, this Court affirmed. See Mitchell I,
2016 UT App 88, 1 68. (R. 110, 273.)

Ms. Mitchell moved for rehearing, again claiming the district court's judgment was
not final because it had not resolved all her claims. Her petition for rehearing was denied.
Mitchell v. ReconTrust Co. NA, 2016 UT App 88, 373 P.3d 189, rehearing denied (Utah
Ct. App. Jun. 29, 2016). She raised the same argument again when she petitioned the
Utah Supreme Court for certiorari. That petition was denied, too. See Mitchell v.
ReconTrust, 397 P.3d 508 (table) (Utah 2016). (R. 373-75.)

C.  This Mitchell Il Litigation

The litigation of Mitchell I ultimately delayed the non-judicial foreclosure
proceedings sufficiently that BNYM had no choice but to forgo further efforts at non-
judicial foreclosure due to statute of limitations concerns. Accordingly, in April 2016,

BNYM filed a judicial foreclosure complaint against Ms. Mitchell. (R. 1-46.) Ms.
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Mitchell moved to dismiss (“1st Motion to Dismiss”), arguing that the statute of
limitations had expired and BNYM lacked standing. (R. 96-106.) BNYM opposed
dismissal. (R. 109-27.) Ms. Mitchell replied. (R. 148-65.)

Before the first motion to dismiss was decided, Ms. Mitchell moved to dismiss
again (“2nd Motion to Dismiss”), arguing the judicial foreclosure was a compulsory
counterclaim that should have been brought in Mitchell I. (R. 202-15.) BNYM again
opposed dismissal. (R. 272-79.) Ms. Mitchell replied. (R. 311-27.)

The court denied the 2nd Motion to Dismiss. (R. 360-68, 384.) Ms. Mitchell
sought permission to file an interlocutory appeal of the district court's ruling. (R. 386-
406.) This Court denied Ms. Mitchell's petition for permission to file an interlocutory
appeal. (R. 417-20.) Thereafter, relying on this Court's decision in Mitchell 1, the trial
court denied the 1st Motion to Dismiss. (R. 421-24.)

Ms. Mitchell then filed an Answer and Counterclaim. (R. 444-507.) BNYM moved
to dismiss the counterclaim. (R. 514-20, 523-30.) Ms. Mitchell filed an Amended Answer
and Counterclaim. (R. 538-612.) BNYM moved to dismiss the amended counterclaim.
(R. 615-23.) Ms. Mitchell opposed dismissal. (R. 711-34.) BNYM replied. (R. 738-45.)
The court granted BNYM's motion to dismiss and Ms. Mitchell's amended counterclaim
was dismissed. (R. 754-55.)

BNYM moved for summary judgment on its breach of contract and judicial
foreclosure claims. (R. 782-807.) The motion was supported by documents from the

public records and the Affidavit of Alvin Denmon (the Denmon Affidavit), a foreclosure

11



specialist for New Penn Financial, LLC dba Shellpoint Mortgage Servicing (Shellpoint
Mortgage), as servicing agent for BNYM. (R. 808-41.) Ms. Mitchell filed a
“preliminary” opposition (R. 858-77), followed by a second opposition (R. 901-28). The
second opposition was supported by declarations by Paula Mitchell and her spouse, Wade
Mitchell. (R. 929-35, 936-45.) BNYM replied. (R. 955-68.)

At the conclusion of the November 6, 2017 oral argument, the court granted
BNYM's summary judgment motion. (R. 987.) On November 27, 2017, the court entered
an Order Granting Summary Judgment (R. 1016-23) and a Final Judgment (Final
Judgment) (R. 1027-32.) Pursuant to these rulings, the court also entered an Order of
Foreclosure Sale. (R. 1076-77.)

Ms. Mitchell objected to the entry of the Final Judgment (R. 1033-39) and moved
to alter or amend the judgment under Rules 59 and 52 (R. 1081-1108). BNYM opposed
the motion to alter or amend. (R. 1124-30.) Ms. Mitchell replied. (R. 1134-49.) On
January 18, 2018, the court denied Ms. Mitchell's motion to alter or amend the judgment.
(R. 1161-62.)

Having timely filed an Affidavit of Attorney Fees and Costs (R. 1062-72) as
directed by the court in the Final Judgment, on January 24, 2018, BNYM filed a motion
to determine the reasonableness of those amounts. (R. 1163-65.) Ms. Mitchell objected to
the motion for attorney fees (R. 1224-42.) BNYM replied. (R. 1246-50.)

At the same time the parties were briefing the reasonableness of the attorney fees,

Ms. Mitchell moved to recall the Order of Foreclosure Sale. (R. 1166-1217.) BNYM

12



opposed the motion to recall. (R. 1278-82.) Ms. Mitchell replied. (R. 1298-3121.)

Before the pending motions on attorney fees and foreclosure sale order recall
could be heard, the property was sold at a sheriff's sale on February 13, 2018. (R. 1365-
96.) On February 16, 2018, Ms. Mitchell filed a Notice of Appeal. (R. 1290-94.) The
court heard oral argument on the pending motions on March 13, 2018. (R. 1357-58.) The
court issued a Ruling and Order upholding the attorney fee award as reasonable and
denying Ms. Mitchell's recall motion. (R. 1364.)

Ms. Mitchell further challenged the affidavits filed by BNYM in support of its
award of attorney fees. (R. 1554-70.) BNYM opposed. (R. 1574-77.) Ms. Mitchell
replied. (R. 1583-89.) On June 21, 2018, the court issued a Ruling and Order overruling
Ms. Mitchell's objections and upholding the award of attorney fees as reasonable.

On July 20, 2018, Ms. Mitchell filed an Amended Notice of Appeal. (R. 1613-18.)
Ms. Mitchell then filed her initial brief on February 8, 2019.

SUMMARY OF THE ARGUMENT

This appeal is nothing more than a second attempt by Ms. Mitchell to avoid
repayment of her $1,000,000 mortgage loan and tie the Property up in litigation to avoid
her eventual eviction. She has now successfully lived in the Property without payment of
her loan for nine (9) years. Ms. Mitchell unconvincingly challenges nearly every ruling
by the court below in an attempt to further tie up this Property and prevent its disposition.

Ms. Mitchell's claims regarding BNYM's standing to foreclose and nearly all of

her counterclaims are barred by res judicata and this Court's decision in Mitchell I. The
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claims involve the same parties, the same claims and/or issues that were raise or could
have been raised in Mitchell 1, and the claims and issues were completely and fairly
litigated in Mitchell 1, which resulted in a final judgment on the merits.

Her challenge to BNYM's judicial foreclosure as a waived compulsory
counterclaim also fails as it ignores the fact that BNYM had already commenced a non-
judicial foreclosure at the time Ms. Mitchell filed her Mitchell | lawsuit in an attempt to
prevent foreclosure. It also fails to recognize case law from other predominantly non-
judicial foreclosure states across the nation supporting the position that a judicial
foreclosure is not a compulsory counterclaim to a defaulting borrower's suit brought to
prevent or impede foreclosure.

Ms. Mitchell's arguments regarding the trial court's summary judgment ruling
misstate the court's findings and ignore BNYM's summary judgment evidence. Instead of
identifying evidence in the record that might have created an issue of fact precluding
summary judgment, Ms. Mitchell instead tries to convince this Court that BNYM bears
the responsibility of disproving each of her defenses, regardless of whether she put forth
any evidence to prove those defenses, in the face of BNYM's evidence.

Ms. Mitchell repeats her modus operandi from Mitchell I, arguing that no final
judgment has been entered in this matter and consequently no foreclosure sale should
have occurred. However, she fails to identify any matters that remain outstanding and
unresolved before the trial court, and identifies no fraud, inadequacy of price, unfairness,

or other prejudice that have affected her in any way in the court's issuance of the Final
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Judgment and Order of Foreclosure Sale.

Finally, Ms. Mitchell fails to brief her stated issue regarding a Motion to Alter or
Amend the final judgment. Accordingly, all of Ms. Mitchell's arguments are without
merit, and the trial court's judgment must be affirmed.

ARGUMENT

l. The Trial Court Properly Denied Ms. Mitchell's Motions to Dismiss.

A. BNYM Had Standing to Foreclose.

Ms. Mitchell complains that the court improperly denied her 1st Motion to
Dismiss after concluding that BN'YM had standing to bring this foreclosure action. (Ini.
Br. 14-20.) In making this argument, and contrary to Rule 24, Ms. Mitchell generally fails
to cite to the record. See Utah R. App. P. 24(a)(8); see also Van Den Eikhof v. Vista
School, 2012 UT App 125, § 2, 278 P.3d 622 (requiring “'not just bald citation to
authority but development of that authority and reasoned analysis based on that
authority” (quoting State v. Thomas, 961 P.2d 299, 305 (Utah 1998))). For this reason
alone, the Court need not consider this argument.

1. Ms. Mitchell Was Estopped from Contesting BNYM's Standing.

If the Court considers this argument, denial of Ms. Mitchell's 1st Motion to
Dismiss should be upheld, as Ms. Mitchell is estopped from challenging BNYM's
standing by this Court's ruling in Mitchell 1. Collateral estoppel, or issue preclusion,
requires proof of the following four (4) elements:

(i) [T]he party against whom issue preclusion is asserted must
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have been a party to . . . the prior adjudication; (ii) the issue

decided in the prior adjudication must be identical to the one

presented in the instant action; (iii) the issue in the first action

must have been completely, fully, and fairly litigated; and (iv)

the first suit must have resulted in a final judgment on the

merits.
Snyder v. Murray City Corp., 2003 UT 13, § 35, 73 P.3d 325 (internal quotation marks
omitted). Issue preclusion “arises from a different cause of action and prevents parties . . .
from relitigating facts and issues in the second suit that were fully litigated in the first
suit.” Id. (citation and internal quotation marks omitted). Each of the four (4) required
elements is met in this case.’

First, Ms. Mitchell was a party to the prior adjudication, Mitchell I. See 2016 UT
App 88, 1 1. The first element is met.

Second, in Mitchell 1, this Court noted that Ms. Mitchell argued that “MERS . . .
lacked authority to appoint BNYM as the successor beneficiary . . .” and Ms. Mitchell
“sought declaratory judgments . . . that [BNYM] may not foreclose the trust deed.” 2016
UT App 88, 11 4-5. Additionally, the Mitchell I complaint sought “clarification of the
'true ownership of the [d]ebt' and 'by extension the authority of [BNYM] to foreclose
upon the Property.” Id. § 18. Indeed, Ms. Mitchell “alleged that because MERS and its
assignee BNYM lacked any beneficial ownership interest in the debt, MERS and BNYM

could not foreclose on the property.” Id. This Court rejected Ms. Mitchell's arguments

regarding the assignment, ownership of the debt, and BNYM's standing and authority to

5 On appeal, Ms. Mitchell only challenges the second element of collateral estoppel,
regarding whether the issue of standing in Mitchell I is identical to the standing challenge
below.
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foreclose the property. 1d. 11 20 n.5, 22-23. This Court stated that “. . . the trust deed
expressly grants MERS the right to foreclose and sell the property.” Id. § 20 n.5; see also
Commonwealth Prop. Advocates, LLC v. Mortgage Elec. Registration Sys., Inc., 680 F.3d
1194, 1202-05 (10th Cir. 2011) (determining that MERS retained its authority to
foreclose even after the trust deed was securitized because the trust deed “explicitly
granted Defendants the authority to foreclose”). The Mitchell | Court ultimately
concluded that “the district court did not err in concluding that '"MERS had, and BNYM
has, authority to commence foreclosure under the terms of the [trust deed].”” Mitchell I,
2016 UT App 88, 1 38 (alteration in original). These arguments made in Mitchell | mirror
those made by Ms. Mitchell in her 1st Motion to Dismiss. (See R. 101-105.) Thus, the
second element of collateral estoppel is met.

Third, these issues were completely, fully, and fairly litigated in Mitchell I. Ms.
Mitchell challenged BNYM's standing to foreclose by filing her complaint in Mitchell |
in January 2011. See generally Mitchell 1, 2016 UT App 88. The majority of her claims
were dismissed by the district court, and the remainder were rejected when the court
ruled against her on summary judgment. Id. §f 7-11. She appealed to the Utah Court of
Appeals, which affirmed the district court's judgment. Id. § 68. After her petition for
rehearing was denied by this Court, Ms. Mitchell petitioned the Utah Supreme Court for
certiorari, but her petition was denied. Mitchell v. ReconTrust, 387 P.3d 508 (table) (Utah
2016). Because these issues were completely, fully, and fairly litigated for more than five

(5) years, the third element of collateral estoppel is satisfied.
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Fourth, Mitchell I resulted in a final judgment on the merits. As stated supra, the
district court in Mitchell I disposed of Ms. Mitchell's claims via a motion to dismiss and a
summary judgment motion. The dismissal of her claims in Mitchell 1, pursuant to a Rule
12(b)(6) motion, “. .. [is a] dismissal . . . on the merits and is accorded res judicata
effect.” See Mack v. Utah State Dep't of Commerce, 2009 UT 47, § 29, 221 P.3d 194
(quoting Fed. Deposit Ins. Corp. v. Paul, 735 F. Supp. 375 (D. Utah 1990)).

Similarly, granting summary judgment to BNYM on Ms. Mitchell's remaining
claims in Mitchell | was a “final judgment, i.e., one which puts an end to a lawsuit by
declaring that the plaintiff is or is not entitled to recover the remedy sought.” Schoney v.
Memorial Estates, Inc., 863 P.2d 59, 61 (Utah 1993) (citing Calder Bros. Co. v.
Anderson, 652 P.2d 922, 926 n.4 (Utah 1982); Amica Mut. Ins. Co. v. Schettler, 768 P.2d
960, 969 (Utah Ct. App. 1989)). Such a judgment is “. . . an absolute bar to a later action
involving the same claim, demand, or cause of action.” Id. (citing Salt Lake Citizens
Congress v. Mountain States Tel. & Tel. Co., 846 P.2d 1245, 1251 (Utah 1992); Jacobsen
v. Jacobsen, 703 P.2d 303, 305 (Utah 1985); Penrod v. Nu Creation Creme, Inc., 669 P.2d
873, 875 (Utah 1983)). Moreover, “[w]here parties have been afforded an opportunity to
be heard and to contest the issues, ‘[f]or the purposes of the doctrine of res judicata, a
judgment entered on a motion for summary judgment is just as binding as a judgment
entered after a trial of the facts.”” Massey v. Bd. of Trustees of Ogden Area Cmty. Action
Comm., Inc., 2004 UT App 27, 1 15 n. 5, 863 P.3d 120 (quoting 50 C.J.S. Judgment § 716

(1997)); see also State Farm Mut. Auto. Ins. Co. v. Dyer, 19 F.3d 514, 518 n. 8 (10th Cir.
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1994) (grant of summary judgment may be a judgment on the merits for res judicata
purposes); Miller v. San Juan County, 2008 UT App 186, § 12, 186 P.3d 965 (affirming
the trial court’s dismissal of an action due to the res judicata effect of a previous summary
judgment order).

Ms. Mitchell appealed, first to this Court, which affirmed the district court, and
later to the Utah Supreme Court, which denied her petition for certiorari. No further
appeal has been made and the time for so doing has expired. Thus, Mitchell I resulted in a
final judgment on the merits and the fourth element is met.

Because the four (4) required elements of issue preclusion are met, the court did
not err in denying Ms. Mitchell's 1st Motion to Dismiss.

2. BNYM's Complaint Sufficiently Alleged Standing to Foreclose.

Even if Ms. Mitchell's standing argument was not barred by collateral estoppel, the
court did not err in denying Ms. Mitchell's 1st Motion to Dismiss because BNYM alleged
standing sufficient to withstand a Rule 12(b)(1) challenge. Ms. Mitchell argued that
BNYM had no standing because it did not own the debt and was “asserting this
foreclosure claim on behalf of some unidentified person or entity . ...” (R. 103.)
However, Utah courts have rejected such arguments about debt ownership being a
required element of standing to foreclose. See, e.g., Cannon v. PNC Bank, No. 2:15-cv-
00131, 2016 WL 9779290, *8 (D. Utah Aug. 2016) (finding that successor beneficiary
may appoint a successor trustee and foreclose following borrower's default); Marty v.

MERS, 1:10-cv-00033, 2010 WL 4117196, *6 (D. Utah Oct. 19, 2010) (stating that the
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beneficiary's contractual right to foreclose, per the terms of the deed of trust, is unaffected
by any conveyance of the ownership of the debt). In a matter similar to this one, where a
loan servicer sought to enforce a note, submit a proof of claim, and challenge a debtor's
Chapter 13 eligibility, the bankruptcy court concluded,

Actual ownership [of the debt] is not dispositive in this

case . ... [The loan servicer] is entitled to present a proof of

claim and challenge eligibility as servicer of a mortgage,

which status gives it a pecuniary interest in collecting

payments under the terms of the note and deed of trust.
In re Cannon, 521 B.R. 686, 692 (D. Utah, Oct. 23, 2014).

In Mitchell 1, the district court and appellate court unequivocally rejected Ms.
Mitchell's arguments regarding MERS, BNY M, and the ownership of the Note. The trial
court concluded that “. . . MERS had, and BNYM has, authority to commence
foreclosure under the terms of tre [trust deed] and the Utah statutes.” Mitchell I, 2016 UT
App 88, 1 7 (alteration in original). While Ms. Mitchell attempts to emphasize the
distinction made by this Court in Mitchell | between MERS (and therefore its assignee
BNYM) qualifying as either a “statutory beneficiary” or a contractual beneficiary, as
contemplated in Burnett v. Mortgage Elec. Registration Sys., Inc, 706 F.3d 1231, 1237-38
(10th Cir. 2013), this is either a misapprehension or misstatement of the Mitchell I ruling.
Whether MERS actually qualified as a “statutory beneficiary,” or whether the district
court erred in determining MERS did qualify as a “statutory beneficiary,” was inapposite

to this Court's Mitchell I ruling: “We express no opinion on this point.” Mitchell I, 2016

UT App 88, 1 20 n.5. Instead, this Court determined that “. . . the trust deed expressly
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grants MERS the right to foreclose and sell the property.” Id. The Mitchell I court also
relied on Commonwealth Prop. Advocates, LLC, 680 F.3d at 1202-05 in determining that
MERS retained its authority to foreclose even after the trust deed was securitized because
the trust deed “explicitly granted Defendants the authority to foreclose.” Mitchell I, 2016
UT App 88, 11 28-29. Ultimately, the Mitchell I court held that “the district court did not
err in concluding that 'MERS had, and BNYM has, authority to commence foreclosure
under the terms of the [trust deed].” Id.  38.

Likewise, here, BNYM is not required to allege and prove actual ownership of the
debt in order to have standing to foreclose, as it inherited those same explicit contractual
rights independent of any rights afforded a “statutory beneficiary.” Both the Deed of
Trust (R. 15 (“The beneficiary of this [Deed of Trust] is MERS and the successors and
assigns of MERS.”)) and the Note (R. 30 § 1 (“I understand that Lender may transfer this
Note.”)) contemplate transfers of interest. BNYM alleged that it was the current
beneficiary of the Deed of Trust. (R. 3.) The endorsement on the Note (R. 33) and the
Assignment of Deed of Trust (R. 35-36) grant BNYM an interest in the Note and Deed of
Trust, along with the standing and authority to foreclose if Ms. Mitchell failed to make
the required payments when due. With such standing, Utah Code section 57-1-23
specifically grants BNYM the right to foreclose judicially, as it states that “at the option
of the beneficiary, a trust deed may be foreclosed in the manner provided by law for the
foreclosure of mortgages on real property.” Utah Code Ann. § 57-1-23. Because BNYM

adequately alleged that it was the beneficiary of the trust deed and because Utah law
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specifically authorizes a beneficiary to elect judicial foreclosure, the trial court did not err
in finding that BN'YM had standing to foreclose and in denying Ms. Mitchell's 1st Motion
to Dismiss.

B. BNYM Did Not Waive Its Judicial Foreclosure Claim.

Ms. Mitchell complains that the court improperly denied her 2nd Motion to
Dismiss after concluding that BNYM did not waive its judicial foreclosure claim by not
bringing it as a counterclaim in Mitchell 1.° (Ini. Br. 20-28.) Rule 13(a) provides that “[a]
pleading must state as a counterclaim any claim that—at the time of its service—the
pleader has against any opposing party, if the claim arises out of the transaction or
occurrence that is the subject matter of the opposing party's claim.” UtaH R. Civ. P. 13(a)
(1)(A). However, “[t]he pleader need not state the claim if[,] when the action was
commenced, the claim was the subject of another pending action.” Id. R. 13(a)(2)(A).

1. Rule 13(a) Did Not Mandate a Judicial Foreclosure Claim When
BNYM Had Already Commenced a Non-judicial Foreclosure
Action.

When Ms. Mitchell filed suit against BNYM in January 2011 in Mitchell I, BNYM

had already commenced a non-judicial foreclosure action, as a Notice of Default was

recorded by the foreclosure trustee on August 17, 2010. Mitchell 1, 2016 UT App 88, 1 3.

Ms. Mitchell acknowledges the existence of BNYM's non-judicial foreclosure

6 This is the second time Ms. Mitchell has attempted to present her compulsory
counterclaim argument on appeal. In December 2016, after the district court denied her
2nd Motion to Dismiss, Ms. Mitchell filed a Petition for Permission to File Interlocutory
Appeal, making the same arguments she now makes here. (R. 388-406.) This Court
denied Ms. Mitchell's petition. (R. 419.)

22



proceedings and even admits that her Mitchell I complaint was filed in an attempt to halt
that foreclosure action. (Ini. Br. 20-21.) Yet Ms. Mitchell ignores the timing of these
actions and fails to analyze Rule 13 in the proper context—that is, a non-judicial
foreclosure action was actively being pursued at the very time she alleges BNYM was
required to file a judicial foreclosure counterclaim. (Ini. Br. 20-21.)

Rule 13(a) makes clear that BNYM “need not state the [foreclosure counter]claim
if[,] when the action commenced, the [foreclosure] claim was the subject of another
pending action.” Utah R. Civ. P. 13(a)(2)(A) (second alteration in original). To hold
otherwise would deprive BNYM of its choice of remedies, requiring it to endure a costly,
extensive judicial process instead of a less expensive, abbreviated non-judicial action. In
Douglas v. NCNB Texas Nat. Bank, 979 F.2d 1128 (5th Cir. 1992), the United States
Court of Appeals for the Fifth Circuit explained its reasoning for so holding with respect
to a Texas foreclosure:

[T]he mortgagor should not be permitted to destroy or impair

the mortgagee's contractual right to foreclosure under the

power of sale by the simple expedient of instituting a suit,

whether groundless or meritorious, thereby compelling the

mortgagee to abandon the extra-judicial foreclosure which he

had the right to elect, nullifying his election, and permitting

the mortgagor to control the option as to remedies.
Id. at 1130 (quoting Kaspar v. Keller, 466 S.W.2d 326, 329 (Tex. Civ. App. 1971)).
Courts around the country concur, holding that judicial foreclosure is not a compulsory

counterclaim to a suit brought with the intent of halting a non-judicial foreclosure. See,

e.g., Erickson v. Ditech Fin., LLC, No. CV-14-08089-PCT-NVW, 2016 WL 4059607, *3
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(D. Ariz. July 29, 2016) (“[1]t cannot be concluded that, by seeking declaratory judgment
that [lender] was not the Note Holder or Beneficiary of the Deed of Trust, [borrower]
forced [lender] to elect judicial foreclosure or forever waive its right to do so0.”); In re
Draffen, 731 S.E.2d 435, 438 (N.C. Ct. App. 2012) (holding that lender is not required to
file a judicial foreclosure action as a compulsory counterclaim in a federal action and,
thus, a subsequent state judicial foreclosure action was not barred by Rule 13(a)); Chase
Mortgage Co.-West v. Bufalini, No. 25782, 2004 WL 2866978, *2 (Haw. Ct. App. Dec.
14, 2004) (unpublished) (judicial foreclosure is not a compulsory counterclaim); Umouyo
v. Bank of Am., N.A., No. 2:16-CV-01576-RAJ, 2019 WL 383958, *2 (W.D. Wash. Jan.
30, 2019) (same); see also Nunnery v. Ocwen Loan Servicing, LLC, 641 Fed. App'x 430,
434 (5th Cir. 2016) (following the Kaspar rule); Steptoe v. JPMorgan Chase Bank, N.A.,
464 S.\W.3d 429, 434 (Tex. App. 2015) (same).

Ms. Mitchell asserts that, having already commenced a non-judicial foreclosure
action when the 2011 Mitchell I litigation was filed, BNYM “made its election of
remedies and waived any right to bring a judicial foreclosure.” (Ini. Br. 21.) In so doing,
Ms. Mitchell champions a view of the “election of remedies” doctrine that has long been
outdated. Cf. Helf v. Chevron U.S.A. Inc., 2015 UT 81, § 73-74, 361 P.3d 63 (stating that
the “advent of liberal pleading rules . . . has eliminated this harsh interpretation” of the
doctrine that hearkens back to the nineteenth and early twentieth century). The modern
view of the election of remedies doctrine, consistent with Utah's modern pleading rules,

is that when a party “must choose between alternative remedies for a single theory of
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liability, an election is not final until a judgment is fully satisfied.” Id. 1 71, 77.
Moreover, the mere fact that BNYM ultimately halted its non-judicial foreclosure

efforts, due to concerns the statute of limitations would expire before a trustee's sale
could be completed, and elected to proceed with a judicial foreclosure, is of no
consequence. Utah law, like the Texas statute at issue in Douglas, grants a lender the
option of foreclosing a property via judicial or non-judicial action:

The trustee . . . may exercise and cause the trust property to

be sold in the manner provided in Sections 57-1-24 and 57-1-

27 [non-judicial foreclosure] . . . ; or, at the option of the

beneficiary, a trust deed may be foreclosed in the manner

provided by law for the foreclosure of mortgages on real

property [judicial foreclosure].
See Utah Code Ann. § 57-1-23 (emphasis added). Here, BNYM was specifically granted
the right, by Ms. Mitchell, when she signed the deed of trust, to proceed with its choice of
non-judicial or judicial foreclosure. (R. 23.) Having agreed to grant BNYM its choice of
remedies, Ms. Mitchell may not now argue otherwise. Accordingly, the trial court did not
err in denying Ms. Mitchell's 2nd Motion to Dismiss because judicial foreclosure was not

a compulsory counterclaim to the Mitchell | litigation complaint.

2. No Error in Examining Other Courts' Rule 13(a)
Interpretations.

Without any support, Ms. Mitchell argues that the trial court could not seek
guidance from other courts' decisions interpreting Rule 13(a). (Ini. Br. 23.) However, Ms.
Mitchell's position is directly contrary to Utah law, which states that, because no Utah

court has squarely addressed this issue, this Court may “look to decisions under the
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federal rules for guidance.” 438 Main Street v. Easy Heat, Inc., 2004 UT 72, 64, 99 P.3d
801; cf. Threadgill v. Wells Fargo Bank, N.A., No. E2016-02339-COA-R3-CV, 2017 WL
3268957, *2-3 (Tenn. Ct. App. 2017) (acknowledging the lack of Tennessee precedent on
this same issue and looking to decisions of other state and federal courts for guidance).
Moreover, while Ms. Mitchell claims “there is plenty of law on point,” she wholly fails to
cite any Utah law on point. (R. 23-28.) Thus, it was completely appropriate for the trial
court to look to the United States Court of Appeals for the Fifth Circuit's interpretation of
Rule 13(a) in Douglas for guidance.

In Douglas, the FDIC brought claims to recover amounts due on certain
promissory notes against two defendants, a drilling company and its owner. Douglas, 979
F.2d at 1129. The defendants alleged that any claims on the notes were compulsory
counterclaims that should have been brought in a prior action. Id. The Douglas court
analyzed the application of Rule 13(a)’ of the Federal Rules of Civil Procedure under
Texas law. Id. at 1130. The court speculated that the plaintiff's debt collection claims
“might very well” constitute compulsory counterclaims, but it ultimately did not reach
that issue. Id. Rather, in reliance on the precedent set forth in Kaspar v. Keller, 466
S.W.2d 326 (Tex. Civ. App. 1971), the Douglas court concluded that Federal Rule 13(a)
was inapplicable because it “would abridge the lender's substantive rights and enlarge the
debtor's substantive rights.” Id. In so doing, the court emphasized that, under Texas law,

lenders have a substantive right to elect judicial or non-judicial foreclosure in the event of

7 Federal Rule 13(a) is substantially similar to Utah's Rule 13(a).
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default. Id. Accordingly, the court held that “it is appropriate . . . to follow the state's
practice of permitting a lender to refrain from filing a counterclaim on overdue notes and
to wait to pursue either a judicial or nonjudicial foreclosure remedy. Id.

Ms. Mitchell makes much of the Douglas court's reference to the Rules Enabling
Act, 28 U.S.C. § 2072, which provide that the federal rules “shall not abridge, enlarge, or
modify any substantive right. 1d. (Ini. Br. 24.) Ms. Mitchell further posits that because
Texas has a state rule of civil procedure that is substantially similar to the federal Rules
Enabling Act, and Utah does not, BNYM had no choice but to file a judicial foreclosure
counterclaim, notwithstanding the prior existence of its non-judicial foreclosure action.
(Ini. Br. 24-25.) However, this issue is not limited to Texas and its state law. “[A] number
of courts in other jurisdictions have [addressed the precise issue before us], and have
concluded that similar rules of procedure regarding compulsory counterclaims do not
bar” subsequent foreclosure proceedings. Threadgill, 2017 WL 3268957, *3 (citing
Maddox v. Ky. Fin. Co., 736 F.2d 380, 382-83 (6th Cir. 1984); Nunnery, 641 Fed. App'x at
433-34; Deschamps v. Treasure State Trailer Court, Ltd., 254 P.3d 566, 569 (Mont.
2011); Belote v. McLaughlin, 673 S.W.2d 27, 30-31 (Mo. 1984) (en banc); In re Draffen,
731 S.E.2d at 437).

Because Utah's statutory foreclosure scheme was based on California's foreclosure
laws, see, e.g., City Consumer Servs., Inc. v. Peters, 815 P.2d 234, 235-36 (Utah 1991);
APS v. Briggs, 927 P.2d 670, 674 (Utah Ct. App. 1996), courts may further find support

for this position in cases interpreting California law, such as FNBN-Rescon | LLC v.

27



Citrus El Dorado LLC, No. SA CV 13-0474-DOC, 2015 WL 11416171 (C.D. Cal. Feb. 6,
2015). In FNBN-Rescon, the court reviewed the defendant's assertion that the plaintiff's
judicial foreclosure was a compulsory counterclaim that should have been brought in the
defendants' prior lawsuit alleging breach of contract, fraud, conspiracy, quiet title, and
declaratory relief, among other things. Id. *1. The court analyzed the Douglas ruling and
agreed with its reasoning, emphasizing the fact that “[I]ike in Texas, California law
authorizes both judicial and non-judicial foreclosure.” 1d. *5. The FNBN-Rescon court
did not pin its decision to any state law rules enabling provision, but rather simply
concluded that:

If judicial foreclosure was a compulsory counterclaim in a

lawsuit like the [one before us], a defaulting borrower could

usurp a lender's statutory right of election of remedies by

simply suing first and forcing judicial foreclosure as a

counterclaim. Requiring [the defendant] to pursue judicial

foreclosure as a counterclaim in the [prior a]ction ‘would

abridge [the defendant's] substantive rights and enlarge [the

plaintiff's] substantive rights.'
Id. (quoting Douglas, 979 F.2d at 1130). The FNBN-Rescon court then concluded that
“Plaintiff's judicial foreclosure claim was not a compulsory counterclaim in the [prior
ajction.” Id. *6.

This Court too should follow the reasoning of courts in Texas (Douglas), Arizona

(Erickson), and California (FNBN-Rescon). Because Utah law grants lenders the option

of foreclosing a property via judicial or non-judicial action, see Utah Code Ann. § 57-1-

23, judicial foreclosure is not a counterclaim in a prior action seeking to halt a non-
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judicial foreclosure action. Thus, the trial court did not err in dismissing Ms. Mitchell's
jurisdictional challenge based on Rule 13(a).
Il.  The Trial Court Correctly Dismissed Ms. Mitchell's Counterclaim.

A.  The Trial Court Properly Accepted as True the Facts in Ms. Mitchell's
Counterclaims.

Ms. Mitchell asserts that the trial court, in reviewing BNYM's Motion to Dismiss
her counterclaims, failed to accept the alleged facts as true. (Ini. Br. 29-31.) Yet Ms.
Mitchell wholly fails to cite to the record or legal authority to support her argument. See
UTtaH R. Aprp. P. 24(a)(8); see also Van Den Eikhof, 2012 UT App 125, 1 2. Ms. Mitchell
fails to identify any specific and relevant facts in her counterclaims below that “directly
contradicted BNYM's unsupported factual assertions.” (Ini. Br. 30.) Without identifying
such relevant facts which she alleges were not properly accepted by the trial court, it
cannot be said that the trial court failed to consider or accept those facts. Moreover, the
trial court was not bound to accept as true Ms. Mitchell's conclusory allegations. See
Reynolds v. Woodall, 2012 UT App 206, { 10, 285 P.3d 7 (“[W]e accept the plaintiff's
description of facts alleged in the complaint to be true, but we need no accept extrinsic
facts not pleaded nor need we accept legal conclusions in contradiction of the pleaded
facts.”) (citation and internal quotation marks omitted). Thus, having failed to single out
any fact that was not properly accepted by the trial court, it cannot be said that the trial

court erred in granting BNYM's motion to dismiss the counterclaims.
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B. Ms. Mitchell's Counterclaims Were Barred By Res Judicata.

Ms. Mitchell argues that the trial court erred in dismissing her counterclaims®
based on the doctrine of res judicata. (Ini. Br. 28.)

“The doctrine of res judicata embraces two distinct branches: claim preclusion and
issue preclusion.” Macris & Associates, Inc. v. Neways, Inc., 2000 UT 93, {19, 16 P.3d
1214. “[C]laim preclusion corresponds to causes of action[;] issue preclusion corresponds
to the facts and issues underlying causes of action.” Oman v. Davis Sch. Dist., 2008 UT
70, 1 31, 194 P.3d 956. “[B]oth branches of res judicata 'serve[] the important policy of
preventing previously litigated issues from being relitigated . . . ."” Macris, 2000 UT 93,
{1 19 (citation omitted).

1. Claim Preclusion

In Utah, claim preclusion has three requirements:

8 Specifically, Ms. Mitchell alleged twenty-three (23) counterclaims, titled as follows:
(1) Declaratory Judgment re Finality of Mitchell I; (2) Declaratory Judgment re Res
Judicata Effect of Mitchell I; (3) Declaratory Judgment re Mitchell I Rulings Being Void
as Violating Constitutional Rights; (4) Declaratory Judgment re Invalidity of Note and
Trust Deed; (5) Declaratory Judgment re Ownership of the Debt, Note and Trust Deed;
(6) Declaratory Judgment re Lack of Required Notice to Cure; (7) Declaratory Judgment
re Contractual Rights of BNYM Under the Note and Trust Deed; (8) Effect of BNYM's
Failed Attempt to Appoint ReconTrust; (9) Re ReconTrust's Duty to Require Proper
Substitution; (10) Re ReconTrust's Duty to Reject Appointment to Foreclose; (11) Re
ReconTrust's Duty to Be Independent; (12) Declaratory Judgment re Effect of
ReconTrust's Actions as an Unqualified [sic]; (13) Declaratory Judgment re Assignment
by MERS to BNYM; (14) Estoppel — Reformation; (15) Breach of Good Faith and Fair
Dealing; (16) Re Severance of Security from Debt; (17) Re Possible Satisfaction or
Reduction of Debt; (18) Quiet Titles [sic] re Real Property; (19) Quiet Titles [sic] re Trust
Deed and Note; (20) Damages Breach of Duty by ReconTrust as Prospective Successor
Trustee; (21) Damages Beach of Duty by ReconTrust as Successor Trustee; (22) Breach
of Contract; and (23) Civil Conspiracy and Class Action. (R. 564-606.)
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First, both cases must involve the same parties or their

privies. Second, the claim that is alleged to be barred must

have been presented in the first suit or be one that could and

should have been raised in the first action. Third, the first suit

must have resulted in a final judgment on the merits.
Mack v. Utah State Dep't of Commerce, 2009 UT 47, § 29. “Claim preclusion is premised
on the principle that a controversy should be adjudicated only once.” Id. (citation and
internal quotation marks omitted). “Claims or causes of action are the same as those
brought or that could have been brought in the first action if they arise from the same
operative facts, or in other words from the same transaction.” 1d. { 30. Thus, claim
preclusion *'. . . is thought to turn on the essential similarity of the underlying events
giving rise to the various legal claims.” Id. (quoting Burnett v. Utah Power & Light Co.,
797 P.2d 1096, 1098 (Utah 1990)); see also Brunson v. Bank of N.Y. Mellon, 2012 UT
App 222, 11 2, 5, 286 P.3d 934 (per curiam) (reasoning that where the first lawsuit raised
issues related to securitization and the second lawsuit raised claims of wrongful
foreclosure and both lawsuits were brought to prevent foreclosure of the same loan
involving the same property, the claims brought in both lawsuits were the same for res
judicata purposes).

Ms. Mitchell's counterclaims are barred because each of the three (3) elements of

claim preclusion are met. First, both Mitchell I and this current matter involve Ms.
Mitchell and BNYM as parties. (Ini. Br. 7-8; R. 740-41.)

Second, each of Ms. Mitchell's twenty-three (23) counterclaims—uwith the

exception of the first three (3) counterclaims, which purport to collaterally attack
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Mitchell I—was brought, or could have been brought, in Mitchell I. (R. 739, 754.) While
Ms. Mitchell attempts to assert that counterclaims 4, 6, 7, 14, 16, 19, and 23 were not
brought in Mitchell I, she fails to rebut the fact that each of these counterclaims could
have been brought in Mitchell I and were brought specifically to prevent foreclosure of
the same loan involving the same property. See Brunson, 2012 UT App 222, 11 2, 5.
Additionally, Ms. Mitchell presents no factual or legal authority to support her first three
(3) “collateral attack” counterclaims, nor does Ms. Mitchell acknowledge to the Court
that she already had the opportunity to “attack” the Mitchell I ruling on appeal, which
opportunity concluded when her petition for certiorari to the Utah Supreme Court was
denied. (Ini. Br. 30-31.)

Third, Mitchell | resulted in a final judgment on the merits. (See infra Section
11.B.3.) Accordingly, the Court did not err in dismissing Ms. Mitchell's counterclaims as
they were barred by claim preclusion.

2. Issue Preclusion

As stated previously (see supra Section 1.A.1), the four (4) essential elements of

issue preclusion are:
(i) [T]he party against whom issue preclusion is asserted must
have been a party to . . . the prior adjudication; (ii) the issue
decided in the prior adjudication must be identical to the one
presented in the instant action; (iii) the issue in the first action
must have been completely, fully, and fairly litigated; and (iv)
the first suit must have resulted in a final judgment on the

merits.

Snyder, 2003 UT 13, { 35. Issue preclusion prevents the relitigation of facts and issues
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that were previously litigated. See id.

In Mitchell I, the Ms. Mitchell raised claims regarding the following issues:

The authority of MERS to appoint BNYM as the successor beneficiary.

The authority of MERS and BNYM to appoint a successor trustee.

The authority of ReconTrust to serve as foreclosure trustee.

The servicing of the loan and issues surrounding a sought-after loan modification.

The parties' respective rights under the Note and Deed of Trust.

The validity of the substitution of trustee and the notice of default.

The validity of the security instrument and secured nature of the loan.

The authority of BNYM to foreclose the Deed of Trust.

The respective interests in the Property.

See Mitchell 1, 2016 UT App 88, 1 4-5.

Each of these issues was expressly settled in Mitchell I. Thus, even if Ms.
Mitchell's counterclaims are not barred by claim preclusion, they are barred by issue
preclusion, as all four (4) of its requirements are satisfied: Mitchell | resulted in a final
judgment (see infra Section 11.B.3), these issues were fully litigated, and both BNYM and
Ms. Mitchell were parties. Cf. Snyder, 2003 UT 13, { 35.

3. Mitchell I Resulted in a Final Judgment on the Merits.
Ms. Mitchell argues, without any analysis or support in the record, that Mitchell |

did not result in a final judgment on the merits. (Ini. Br. 31-32.) Notwithstanding Ms.
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Mitchell's inadequate briefing on this point, the facts demonstrate that Mitchell 1 did
result in a final judgment on the merits.

In Mitchell 1, the trial court dismissed nine of the Ms. Mitchell's eleven claims and
entered summary judgment against them on the remaining two claims. Mitchell 1, 2016
UT App 88, 1 7. (R. 110.) Ms. Mitchell asked the district court to correct its order,
arguing that the court had not actually decided all their claims. (R. 629 n.3.) The court
disagreed and denied her motion. (R. 628-30.) Ms. Mitchell appealed (R. 273), but then
moved to dismiss her own appeal. (R. 633.) She argued it did not matter that the district
court said it was deciding all her claims—that because the district court had not expressly
addressed all her arguments, it had not actually resolved all outstanding controversies and
its judgment was not final. (Id.) Ms. Mitchell lost the motion. (Id.) The Utah Court of
Appeals further ruled that “[t]he district court has resolved all causes of action raised in
the litigation.” (Order, Mitchell v. ReconTrust Co. N.A., No. 20140113-CA (Utah Ct. App.
Jan. 14, 2015); R. 633.) And ultimately, this Court affirmed. See Mitchell v. ReconTrust
Co. NA, 2016 UT App 88, 373 P.3d 189 (“Mitchell I7). (R. 110, 273.)

Ms. Mitchell moved for rehearing, again claiming the district court's judgment was
not final because it had not resolved all her claims. The petition for rehearing was denied.
Mitchell v. ReconTrust Co. N.A., 2016 UT App 88, 373 P.3d 189, rehearing denied (Utah
Ct. App. Jun. 29, 2016). Ms. Mitchell raised the same argument again when petitioning
the Utah Supreme Court for certiorari. That petition was also denied. See Mitchell v.

ReconTrust, 397 P.3d 508 (table) (Utah 2016). (R. 373-75.)
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Meanwhile, in November 2016, the trial court in this judicial foreclosure matter
stayed the case due to the Mitchell | Court's prior exclusive jurisdiction over these issues.
(R. 367.) The trial court indicated that the stay would remain in place until a final, non-
appealable order was achieved in Mitchell I. (R. 367.) Ms. Mitchell even acknowledged
that a final judgment in Mitchell | would be necessary before this matter could continue
(R. 380). Once Ms. Mitchell's appeals were exhausted, and the trial court determined
Mitchell I was final and no longer appealable as a result of the denial of Ms. Mitchell's
petition for certiorari and the order of remittitur, the trial court lifted the stay and allowed
this matter to proceed. (R. 369-76, 384.) Thus, Mitchell I resulted in a final judgment on
the merits.

C. No Error in Dismissing Collateral Attack of Mitchell I.

Ms. Mitchell complains that the court erred in dismissing her counterclaims that
purported to collaterally attack Mitchell I. (Ini. Br. 34.) In so doing, Ms. Mitchell again
fails to cite to the record and relevant authority in any meaningful way. See UTaH R. App.
P. 24(a)(8); see also Van Den Eikhof, 2012 UT App 125, 1 2. Ms. Mitchell also fails to
provide any analysis to support her collateral attack. (Ini. Br. 34.) For example, Ms.
Mitchell includes a lengthy block quote from a 1900 Utah Supreme Court case, see State
v. Bates, 61 P. 905, 906 (Utah 1900), but she provides no analysis as to how the case or its
ruling relates to this matter. (Ini. Br. 34.) Instead, Ms. Mitchell appears to have quoted the
case for her own conclusion that “a void judgment may be collaterally attacked at any

time, in any proceeding” (Ini. Br. 34), notwithstanding the fact that such a statement is
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not supported by the Bates quotation. See Bates, 61 P. at 906. Indeed, it appears Ms.
Mitchell simply concludes, with no supporting authority, that the various courts' rulings
in the Mitchell | proceedings constitute a “void judgment” that may be collaterally
attacked. (Ini. Br. 34.) Without any reasoned analysis or citation to legal authority or the
record, it cannot be said that the trial court erred in finding “no legal, factual, or logical
support for such claims and [for] declin[ing] to entertain them in this case.” (R. 754.)
Accordingly, for this inadequate pleading alone, this Court should reject Ms. Mitchell's
collateral attack argument.

I11.  The Trial Court Properly Granted Summary Judgment.

A No Error in Application of the Summary Judgment Standard.

Ms. Mitchell uses sweeping conclusory assertions to claim that the trial court did
not apply the proper summary judgment standard, because she alleges “there was not
evidence in the record as to each and every element/fact BNYM had to prove.” (Ini. Br.
39.) However, the Rule 56 standard required BN'YM, as the moving party, to show “that
there is no genuine dispute as to any material fact and [BNYM] is entitled to judgment as
a matter of law.” UtaH R. Civ. P. 56(a). In fact, the trial court specifically ruled that
“IBNYM] met its burden of establishing the undisputed facts and showing that judgment
should enter as a matter of law pursuant to Rule 56(a) . . ..” (R. 1017.)

While summarily claiming that BNYM did not introduce evidence to support each

fact it had to prove, Ms. Mitchell fails to identify or marshal any evidence in the record
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that may have been used to support the trial court's summary judgment ruling.? Indeed,
Ms. Mitchell ignores the trial court's undisputed fact findings that: Ms. Mitchell breached
the terms and conditions of the note and deed of trust, thereby defaulting on her loan
obligations, by failing to make the monthly payments when due; Ms. Mitchell has not
made a payment on her loan obligations since April 2010; BNYM accelerated the unpaid
balance of the debt and demanded payment; and, as of May 31, 2017, Ms. Mitchell owed
BNYM $1,343,034.81, plus interest, attorney fees, costs, taxes, and other fees. (R. 1017-
21.) Having wholly failed to acknowledge and grant a “healthy dose of deference . . . to
[these] factual findings,” State v. Nielsen, 2014 UT 10, 1 41, 326 P.3d 645, Ms. Mitchell's
arguments necessarily fail. See id. § 42 (“[A] party challenging a factual finding or
sufficiency of the evidence to support a [ruling] will almost certainly fail to carry its
burden of persuasion on appeal if it fails to marshal.”)

B. BNYM's Claims Were Proven With Evidence.

Ms. Mitchell asserts that the elements of BNYM's breach of contract claim had no
evidentiary support. (Ini. Br. 41-46.) Breach of contract requires a showing of: (1) a
contract, (2) performance by the party seeking recovery, (3) breach by the other party, and
(4) damages. See Bair v. Axiom Design L.L.C., 2001 UT 20, { 14, 20 P.3d 388.

First, Ms. Mitchell argues that BN'YM did not prove the existence of a contract
between the parties. (Ini. Br. 41.) But BNYM introduced evidence of such a contract in

the form of the deed of trust, assignment, and endorsed note. (R. 810-11.) Moreover, in

9 In a prior time, Ms. Mitchell's arguments would not be decided on the merits at all
due to her failure to marshal. See State v. Nielsen, 2014 UT 10, § 37, 326 P.3d 645.
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Mitchell I and again in her counterclaim, Ms. Mitchell asserted a cause of action for
breach of the covenant of good faith and fair dealing, see Mitchell I, 2016 UT App 88,
19; (R. 592), which duty is implied in contracts. See Mitchell 1, 2016 UT App 88, { 10.
Ms. Mitchell cannot now be heard to argue that no contract exists when she previously
admitted as much by filing a contract-based claim for breach of the covenant of good
faith and fair dealing in Mitchell I and her counterclaim in this matter.

Second, Ms. Mitchell claims that BNYM did not prove that it fully performed its
contractual obligations. (Ini. Br. 42.) But BNYM introduced evidence that it (or its
predecessor-in-interest in the contract) disbursed the sum of $1,000,000 to or for the
benefit of Ms. Mitchell, which disbursement thereafter obligated Ms. Mitchell to make
timely monthly payments. (R. 810-11.)

Third, Ms. Mitchell asserts that BNYM did not prove that Ms. Mitchell breached
the contract. (Ini. Br. 43.) But BNYM introduced evidence that Ms. Mitchell did breach
the contract by failing to make the required monthly payments when due, which is
required by the terms of the note and deed of trust. (R. 811.)

Fourth, Ms. Mitchell alleges that BNYM did not prove that Ms. Mitchell actually
owed $1,343,034.81 in damages. (Ini. Br. 44.) But BNYM introduced admissible
evidence that Ms. Mitchell did owe that amount. (R. 812.)

Fifth, Ms. Mitchell claims that BNY M did not prove that it has the right to
foreclose judicially. (Ini. Br. 45-46.) But BNYM introduced evidence, in the form of the

deed of trust, that it had the right to foreclose. (R. 819-29.) Specifically, paragraph 22 of
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the deed of trust stated, “If the default is not cured . . ., Lender at its option may require
immediate payment in full of all sums secured by this [deed of trust] without further
demand and may invoke the power of sale and any other remedies permitted by
[a]pplicable [I]Jaw.” (R. 828.) See Utah Code Ann. § 57-1-23 (allowing judicial or non-
judicial foreclosure, at the option of the beneficiary).

BNYM proved each of the elements listed above with admissible evidence,
namely the Denmon Affidavit. (R. 808-841.) “[w]here the movant supports a motion for
summary judgment with affidavits or other sworn evidence, the nonmoving party may not
rely on bare allegations from the pleading to raise a dispute of fact.” Poteet v. White, 2006
UT 63, 7, 147 P.3d 439. If a motion for summary judgment is supported by affidavit, or
other admissible evidence, the nonmoving party must submit admissible evidence and
demonstrate that there is a genuine issue of material fact precluding summary judgment.
Id. Ms. Mitchell did no such thing.

Instead, Ms. Mitchell proffered the Declarations of Paula Mitchell (R. 929) and
Wade Mitchell (R. 936-45) to support her opposition to BNYM's summary judgment
motion. (R. 901-28.) But those Declarations merely contained various evasive statements
and unsubstantiated opinions that the declarant “did not recall” and “d[id] not know if”
the statements made in the Denmon Affidavit were true. (See, e.g., R. 930 { 2; 931 {{ 8-9,
14; 933 11 28-29; 943 11 46-47.) The Mitchells' testimony, via their Declarations, reflects
a pattern of relying on vague statements in an unsuccessful effort to avoid summary

judgment, which lead the the Mitchell I district court to conclude: the Mitchells'
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statements “were unclear, less than certain, and imprecise.” Mitchell 1, 2016 UT App 88,
{1 55 (internal quotation marks omitted). Likewise, none of the vague statements or other
opinions in the Declarations adequately controverted the evidence in the Denmon
Affidavit nor did they create a genuine issue of material fact. See Robertson v. Utah Fuel
Co., 889 P.2d 1382, 1388 n.4 (Utah Ct. App. 1995) (*“'Unsubstantiated opinions and
conclusions' are insufficient to defeat a motion for summary judgment.” (citation
omitted)). Accordingly, because Ms. Mitchell failed to controvert BNYM's admissible
evidence in support of its claims, it cannot be said that the trial court erred in granting
BNYM's summary judgment motion.

C. No Error in Admission of the Denmon Affidavit.

Ms. Mitchell claims the trial court erred in admitting the Denmon Affidavit
because she alleges Mr. Denmon was incompetent and/or lacked personal knowledge. (R.
39-40.) Rule 56 states that:

An affidavit or declaration used to support or oppose a motion

must be made on personal knowledge, must set out facts that

would be admissible in evidence, and must show that the

affiant or declarant is competent to testify on the matters

stated.
UTtaH R. Civ. P. 56(c)(4). Ms. Mitchell argues that Mr. Denmon “clearly lacks any
personal knowledge” and his affidavit “fails to 'show that [he] is competent to testify on

the matters stated.” (Ini. Br. 40 (alteration in original).) However, Ms. Mitchell's theory
for this argument—that BN'YM's counsel drafted the affidavit for Mr. Denmon to sign

and that a deposition of Mr. Denmon might reveal that he is incompetent to testify or
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lacks personal knowledge (Ini. Br. 40)—is nothing but pure speculation. Theories,
speculation, or assertions of fact without an evidentiary basis are insufficient to create a
genuine fact issue and preclude the granting of summary judgment. Webster v. Sill, 675
P.2d 1170, 1172 (Utah 1983). Contrary to Ms. Mitchell's conclusory assertions, the
Denmon Affidavit expressly states that Mr. Denmon is “familiar with the business records
maintained by” BYNM, including Ms. Mitchell's loan, and that he has “acquired personal
knowledge” via his examination of the business records related to Ms. Mitchell's loan. (R.
809 11 2, 5.) Mr. Denmon also stated “under oath, on his own personal knowledge, . . .
that he is in all respect[s] authorized and competent to testify” regarding these matters.
(R. 8121 26.)

Ms. Mitchell provides nothing in return to rebut Mr. Denmon'’s assertions
regarding personal knowledge and competency to testify, nor did she move to strike the
Denmon Affidavit. But even if she had, district courts enjoy broad discretion when
deciding motions to strike summary judgment affidavits. Portfolio Recovery Associates,
LLC v. Migliore, 2013 UT App 255, 1 4, 314 P.3d 1069 (citing Murdock v. Springville
Mun. Corp., 1999 UT 39 { 25, 982 P.2d 65; see also A Good Brick Mason, Inc. v.
Spectrum Dev. Corp., 2010 UT App 145U, para. 2, 2010 WL 2244374 (mem.) (“The
district court is granted broad discretion to decide motions to strike summary judgment
affidavits.”)) Therefore, Ms. Mitchell must demonstrate an abuse of discretion, which
“’may be demonstrated by showing that the district court relied on an erroneous

conclusion of law or that there was no evidentiary basis for the trial court's ruling.
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Portfolio, 2013 UT App 255, 1 4 (quoting Daniels v. Gamma West Brachytherapy, LLC,
2009 UT 66, 1 32, 221 P.3d 256 (citation and internal quotation marks omitted)).

In a similar case where a borrower opposed summary judgment and sought to
strike summary judgment affidavits based on his belief that the affiants lacked personal
knowledge or a factual foundation for the averments in the affidavits, this Court held that
the trial court did not abuse its discretion by accepting the affidavits and denying the
motion to strike. Portfolio, 2013 UT App 255, § 5. This Court held, “[a]bsent an
indication that the averments are obviously outside the personal knowledge of the affiant
or otherwise inadmissible, the district court may properly accept the affidavit at face
value.” Id. (citing A Good Brick Mason, Inc., 2010 UT App 145U, para. 3 (“[O]ur role is
not to cross-examine the affidavit by conjecture; rather, we take it at face value . . . ”)).
Ms. Mitchell's brief fails to set forth any abuse of discretion by the district court
accepting the Denmon Affidavit at face value, and she has not demonstrated that any
statement in the Denmon Affidavit was obviously outside Mr. Denmon's personal
knowledge or otherwise inadmissible.

Ms. Mitchell also objects to the Denmon Affidavit on the grounds that Mr.
Denmon was not identified in BNYM's Rule 26 initial disclosures. (Ini. Br. 40-41.)
However, BNYM complied with its initial disclosure obligations by setting forth the
names and information, if known, of the individuals likely to have discoverable

information. See UTaH R. Civ. P. 26(a). BNYM served its initial disclosures™ on Ms.

10 Notably, Ms. Mitchell did not comply with her Rule 26 obligation to serve initial
disclosures on BNYM. No such disclosures were ever made available to BNYM. See
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Mitchell on February 23, 2017. (R. 531-35.) BNYM disclosed that certain employees of
Shellpoint Mortgage, as the current loan servicer, may have discoverable information
supporting BNYM's claims, including information regarding the loan documents,
payment records, and payment history. (R. 532-33.) At the time the initial disclosures
were served, BNYM did not know which specific employee of Shellpoint Mortgage
would testify; therefore, BNYM complied with Rule 26(a). Moreover, not only did Ms.
Mitchell fail to make her own initial disclosures, but she failed to conduct any discovery
at all in this matter. (R. 959.) Additionally, once the Denmon Affidavit was filed in
support of BNYM's summary judgment motion, Ms. Mitchell made no effort to depose
Mr. Denmon or seek a deferral of the motion under Rule 56(d) to allow time to take
discovery. See UtaH R. Civ. P. 56(d). Therefore, any alleged failure by BNYM to
supplement its initial disclosures under Rule 26(d)(4) was harmless. See UtaH R. Civ. P.
26(d)(4) (allowing use of affidavit where failure to supplement disclosures was
harmless); see also UtaH R. Civ. P. 61 (providing no error in admitting evidence is
grounds for disturbing a judgment or order unless refusal is inconsistent with substantial
justice). Accordingly, the trial court did not err in admitting the Denmon Affidavit.

D. Ms. Mitchell Had No to Valid Defense to Preclude Summary Judgment.

Without any support, Ms. Mitchell argues that the trial court could not enter
summary judgment for BNYM unless it was able to prove that all of her defenses were

invalid. (Ini. Br. 47.) That is, Ms. Mitchell would have BNYM be required to produce

generally Record (no certificate of service for Ms. Mitchell's Rule 26 initial diclosures).
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evidence to disprove each of the 17+ defenses that Ms. Mitchell included in her Answer.
(Ini. Br. 47 n.13.) As support for this claim, she cites Utah case law stating that “a
judgment can property be rendered against a defendant only if, on the undisputed facts,
the defendant has no valid defense.” Disabled Am. Veterans v. Hendrixson, 340 P.2d 416,
417 (Utah 1959). Yet Ms. Mitchell cites no authority or precedent for her desire to place
the burden of proof on BNYM to disprove each of her defenses, instead of simply
proving its own judicial foreclosure claim. (Ini. Br. 47.) Indeed, what Ms. Mitchell fails
to acknowledge is that she, and not BN'Y M, would bear the burden of proving her
affirmative defenses at trial. See Orvis v. Johnson, 2008 UT 2, 1 18, 177 P.3d 600. This
too is one of Ms. Mitchell's well-worn strategies. In Mitchell I, she also argued that the
trial “court misallocated the burden on summary judgment,” contending that BNYM had
not met its initial burden and the Mitchells “therefore were not even under any obligation
to prove any factual dispute.” 2016 UT App 88, 1 49-50. This Court in Mitchell I wholly
rejected her argument, because “it does not account for the fact that [Ms. Mitchell] would
carry the burden of proof at trial.” See id. 11 49-51. Specifically, the Court opined

Because the Mitchells as the nonmoving party would carry

the burden of proof at trial, [BNYM], as the moving party,

met their burden on summary judgment by showing, by

reference to the evidence, that there [was] no genuine issue of

material fact. To successfully defend against [BNYM's]

motion, the Mitchells therefore had an obligation to set forth

specific facts showing that there [was] a genuine issue for

trial. The Mitchells have not demonstrated that the district

court misallocated the parties' burdens on summary judgment.

Id. (second and fourth alterations in original). This Court should conclude the same: First,
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that BN'YM satisfied its burden on summary judgment by introducing evidence showing
there was no genuine issue of material fact and BNYM was entitled to judgment as a
matter of law on its claims; and second, that Ms. Mitchell did not meet her burden in
proving facts to support their affirmative defenses and create a genuine issue of material
fact to preclude summary judgment. Because Ms. Mitchell failed to meet this burden,
summary judgment was appropriate.

IV.  All Claims Were Decided Against Ms. Mitchell.

A Case Is Ripe for Appeal.

Ms. Mitchell asserts that the orders on appeal are not final because, under Rule
58A, the trial court cannot prepare its own judgment and, under Rule 54, the trial court's
Final Judgment was not, in fact, final. (Ini. Br. 48.)

Rule 58A(c) provides guidance for “[t]he prevailing party or a party directed by
the court” in preparing a proposed judgment. See UtaH R. Civ. P. 58A(c). The purpose of
these provisions is, most commonly, to give the non-prevailing party an opportunity to
contest the proposed judgment, as prepared by the prevailing party, if it does not reflect
the ruling of the court, as announced from the bench. See id. R. 58A(c)(3) & (4)
(providing procedures for objecting to proposed judgment). Nowhere in Rule 58A does it
state that the court must delegate the preparation of a judgment to one of the parties. See
id. R. 58A. Nor does Rule 58A require the court to circulate its judgment for review by
the parties before being entered. See id. Therefore, it was within the trial court's discretion

to prepare the Final Judgment.
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Rule 54(a) defines “judgment” as “a decree or order that adjudicated all claims and
the rights and liabilities of all parties . . ..” UtaH R. Civ. P. 54(a). In entering its Final
Judgment, the trial court, having already rejected all claims brought by Ms. Mitchell,
specifically adjudicated all the claims brought by BNYM, ruling in favor of BNYM on its
breach of contract and judicial foreclosure claims and stating that “[jJudgment is
therefore entered in favor of Plaintiff and against Defendant Paula A. Mitchell for the
amount of $1,343,034.81, plus additional interest, costs, taxes, and other fees owing to
Plaintiff and incurred after May 31, 2017.” (R. 1029 { 10.) It is illogical for Ms. Mitchell
to assume that the court's judgment could include, for example, costs that “continue to
accrue” (R. 1029 1 9), such as the sheriff's costs attendant to the sheriff's sale which had
not yet occurred at the time the Final Judgment was entered. Yet this is Ms. Mitchell's
position as to why no final judgment exists. (Ini. Br. 51.)

Additionally, Ms. Mitchell contests the existence of a final judgment because the
amount of attorney fees awarded to BNYM had yet to be determined. (Ini. Br. 51-54.)
Indeed, in its Final Judgment, the trial court indicated that the amount of attorney fees
awarded to BNYM would be determined in accordance with Rule 73(a) following the
entry of judgment. (R. 1031 { 18; 1160 { 3.) Ms. Mitchell, relying on this Court's
precedent in McQuarrie v. McQuarrie, 2017 UT App 209, 1 4, 407 P.3d 1096, argues that
the Final Judgment cannot, therefore, be final because it contemplated additional actions
by the parties. See id. {1 4-5. Even, assuming arguendo, that Ms. Mitchell's point is well-

taken, it is now moot. Subsequent to the entry of the Final Judgment, a motion and
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affidavit for attorney fees were filed (R. 1062-72, 1163-65, 1524-47), the motion was
fully briefed (R. 1224-42, 1246-50, 1428-42, 1446-51), and the court made a
determination of the reasonableness of BNY M's attorney fees and costs (R. 1611).
Therefore, because the issue of attorney fees has now been resolved, and no additional
claims remain outstanding, it is undisputed that a final judgment exists. Ms. Mitchell's
arguments to the contrary are moot.

B. No Error In Issuing Order of Foreclosure Sale.

Ms. Mitchell objects to the trial court's entry of an Order of Foreclosure Sale
because she asserts, without any supporting authority, that an Order of Foreclosure Sale
may not issue in the absence of a final judgment. (Ini. Br. 54-56.) In particular, Ms.
Mitchell insists that the judgment must state “the amount due” in accordance with Utah's
judicial foreclosure statute, Utah Code sections 78B-6-901 et seq., and argues that the
Final Judgment did not do this, due to its failure to itemize the accruing interest, fees,
costs, and taxes. (Ini. Br. 55.) However, Ms. Mitchell's concerns are unfounded.

A court must “ascertain what sum of money, if any, is due and owing on the note
and [deed of trust] before the court can properly issue an order of sale . .. .” Stewart
Livestock Co. v. Ostler, 144 P.2d 276, 281 (Utah 1943). This is necessary so that the
beneficiary knows the total amount it is owed and the amount it is entitled to bid at the
sheriff's sale via credit bid. Cf. id. Here, the court properly ascertained the amount due
and owing, as the Final Judgment stated:

Judgment is therefore entered in favor of [BNYM] and
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against [Ms. Mitchell] for the amount of $1,343,034.81, plus

additional interest, costs, taxes, and other fees owing to

[BNYM] and incurred after May 31, 2017.

[BNYM] is entitled to judicially foreclose the Mitchell Trust

Deed and sell the Property to recover any unpaid obligations

owed to [BNYM] under the Mitchell Trust Deed and Note.

[BNYM] is entitled to an Order of Foreclosure Sale

order[ing] the Property foreclosed and sold by the Sheriff of

Salt Lake County, State of Utah, according to the law and

practice of this court to satisfy the judgment set forth above as

due and owing.
(R. 1029, 11 10-12 (emphasis added).)

This Final Judgment, therefore, enabled the court to issue the Order of Foreclosure
Sale and authorized BNYM to enter a credit bid of up to $1,343,034.81 at the sheriff's
sale. (R. 1029 1 9-12.) Ultimately, the Property was sold to BNYM at the sheriff's sale
for a sum of $1,275,000—some $68,000 less than the amount stated in the Final
Judgment. (R. 1623.) Thus, any claim by Ms. Mitchell that BNYM's attorney fees or any
other post-judgment costs needing to be stated and itemized in a written order prior to the
issuance of the Order of Foreclosure Sale is irrelevant, as the Property sold at auction to
BNYM for an amount less than the stated amount in the Final Judgment.
Further, in Utah, “the remedy of setting aside [a foreclosure] sale will be applied

only in cases which reach unjust extremes.” Bank of Am. v. Adamson, 2017 UT 2, { 20,

391 P.3d 196." A borrower seeking to set a sale aside must show “fraud or other unfair

11 Adamson involved a non-judicial trustee's sale, not a sheriff's sale after a
foreclosure judgment as in this case. The difference is inconsequential; the interests of
finality and clear title that motivated Adamson apply with equal force here. See Adamson,
2017 UT 2, 117 (“[W]hen . . . title to real property is at issue, the need for finality is at its
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dealing” or that “he suffered prejudice from some defect in the sale.” Id. { 23; see also
Concepts Inc. v. First Sec. Realty Servs, Inc., 743 P.2d 1158, 1160 (Utah 1987). “[A]
court may set aside a sheriff's sale where (1) a debtor's property is sold at a grossly
inadequate price and (2) there were irregularities during the sale that contributed to the
inadequacy of price or circumstances of unfairness during the redemption period caused
by the conduct of the party benefitted by the sale.” Pyper v. Bond, 2011 UT 45, { 15, 258
P.3d 575. Ms. Mitchell has not alleged and cannot show any fraud or other unfair dealing
in the court's issuing of the Final Judgment, nor any inadequacy of price or circumstances
of unfairness with respect to the subsequent sheriff's sale. Indeed, Ms. Mitchell did not
introduce any evidence of efforts to pay a reasonable amount for the Property at auction
or to redeem the Property in the 180 days following sale. Thus, any claims by Ms.
Mitchell to reverse or vacate the foreclosure sale necessarily fail. Accordingly, the trial
court did not err in issuing the Order of Foreclosure Sale after entry of the Final
Judgment.

C.  No Abuse of Discretion in Denying Motion to Alter or Amend.

As a seventh issue for appeal, Ms. Mitchell lists “VII1. [sic] Trial court erred by
not correcting its own legal errors raised in the Rule 59/52 motion.” (Ini. Br. 10.)
However, Ms. Mitchell admits that this issue was not preserved for appeal, stating that
there was “[n]o opportunity to do so . . ..” (Id.) More importantly, after stating this issue

in her Statement of Issues, Ms. Mitchell did not bother to actually brief the issue. (See Ini.

apex.” (citation omitted)).
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Br. 57 (no argument following discussion of sixth issue on appeal and prior to attorney
fees issue).) Indeed, Rule 59 is only mentioned on two (2) other occasions in Ms.
Mitchell's brief: once in the Summary of Argument and a second time in a passing
mention of “the Rule 59 Motion.” (Ini. Br. 13, 53.) Likewise, Rule 52 is only mentioned
once, in the Summary of Argument. (Ini. Br. 13.) Accordingly, this issue is insufficiently
briefed, see UTaH R. App. P. 24(a); State v. Thomas, 961 P.2d 299, 304-05 (Utah 1998),
and Ms. Mitchell's argument should be denied.

CLAIM FORATTORNEY FEES

The parties' written agreements allow for reasonable attorney fees and costs.
(R. 23 922; 31-32 § 7.) BNYM was awarded its reasonable attorney fees and costs below.
(R. 1031 1 18; 1611.) “[W]hen a party who received attorney fees below prevails on
appeal, 'the party is also entitled to fees reasonably incurred on appeal.” Valcarce v.
Fitzgerald, 961 P.2d 305, 319 (Utah 1998) (citation omitted). If it is the prevailing party
on appeal, BNYM should be awarded its attorney fees incurred on appeal.

CONCLUSION

Ms. Mitchell's arguments regarding standing and her myriad counterclaims
regarding BNYM's authority to foreclose were all previously decided in Mitchell I and
are barred by res judicata. Her further attempts to relitigate or otherwise attack Mitchell |
are groundless. BNYM's judicial foreclosure action was proper and its summary
judgment was adequately supported by evidence in the record. Ms. Mitchell's attempts to

manufacture error out of the trial court's judgment and post-judgment rulings are
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unsupported and any perceived missteps are, at most, harmless error. BNYM respectfully
requests judgment be affirmed.

Dated this 1st day of April, 2019.

Brigham J.
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SENIOR JUDGE RUSSELL W. BENCH authored this Opinion, in which
JUDGE MICHELE M. CHRISTIANSEN concurred.! JUDGE J. FREDERIC
VOROS JR. concurred, with opinion.

BENCH], Senior Judge:

1  Paula A. Mitchell and Wade Mitchell appeal from the
district court’s orders dismissing several of their claims and
granting summary judgment on their remaining claims in favor

1. Senior Judge Russell W. Bench sat by special assignment as
authorized by law. See generally Utah R. Jud. Admin. 11-201(6).

A001



A002

Mitchell v. ReconTrust Company

of ReconTrust Company NA, the Bank of New York Mellon
(BNYM), America’s Wholesale Lender (AWL), BAC Home Loans
Servicing LP (BAC), and Armand J. Howell. We affirm.

BACKGROUND

q2 Paula Mitchell obtained a $1 million loan from AWL in
2006. To secure this loan, she executed a trust deed in favor of
AWL on real property in Salt Lake County. The trust deed
defined AWL as “Lender” and designated Stewart Matheson as
the trustee. The trust deed provided that Mortgage Electronic
Registration Systems Inc. (MERS) “is acting solely as nominee
for Lender and Lender’s successors and assigns” and “is the
beneficiary under this Security Instrument.” The trust deed also
indicated that Paula Mitchell

agree[d] that MERS holds only legal title to the
interests granted by Borrower in this Security
Instrument, but, if necessary to comply with law or
custom, MERS (as nominee for Lender and
Lender’s successors and assigns) has the right: to
exercise any or all of those interests, including, but
not limited to, the right to foreclose and sell the
Property.

93 On August 17, 2010, MERS recorded a document
assigning its beneficial interest under the trust deed to BNYM.
That same day, BNYM recorded a substitution of trustee in
which BNYM, as the current beneficiary, appointed ReconTrust
as successor trustee under the trust deed. Also on that day,
ReconTrust filed a notice of default and intent to sell the
property. According to the notice, Paula Mitchell had defaulted
on her loan obligation by failing to make payments since May
2010.

94  Attempting to prevent foreclosure, Paula and Wade
Mitchell filed a complaint in January 2011 against ReconTrust,
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BNYM, AWL, and BAC (collectively, Bank Defendants). The
Mitchells also named Howell as a defendant, alleging that he
was an attorney who “traditionally conducts foreclosure sales
for ReconTrust and is expected to conduct the sale [of the
Mitchells” property] unlawfully.”? The Mitchells raised claims
generally based on a theory that MERS, which was referred to as
the nominee of the lender and the beneficiary under the terms of
the trust deed, lacked authority to appoint BNYM as the
successor beneficiary and that BNYM thus lacked authority to
appoint ReconTrust as the successor trustee. The Mitchells also
alleged that ReconTrust was not authorized to serve as a trustee
under Utah’s statutes. Further, they alleged that BAC, which was
servicing the loan and was purportedly acting as an agent of
BNYM, “directed [the Mitchells] to default in order to be able to
seek a modification because that would be the only way to
obtain a loan modification.” Because they purportedly defaulted
at BAC’s suggestion, the Mitchells alleged that the defendants
were estopped from enforcing the trust deed and note.

95 In terms of relief, the Mitchells sought declaratory
judgments clarifying the respective rights under the trust deed
and note, invalidating the substitution of trustee and notice of
default, declaring the debt unsecured and that the defendants
may not foreclose the trust deed, and declaring that the debt had
been satisfied via insurance or credit default swaps. The

2. Howell is mentioned only three more times in the complaint.
In the claim for punitive damages, the Mitchells alleged that
“Howell knows of the legal deficiencies in ReconTrust’s efforts
to act as a foreclosing trustee, and that ReconTrust is not
qualified under the statute to serve as a foreclosing trustee, and
yet he turns a blind eye to such defects and knowingly conducts
unlawful sales for them.” They also alleged that Howell and the
other defendants “colluded in their nationwide practices” and
claimed that punitive damages were necessary to “dissuade Mr.
Howell from continuing to conduct unlawful sales for
ReconTrust.”
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Mitchells also sought a permanent injunction of any foreclosure
sale conducted by ReconTrust on behalf of BNYM, an order
quieting title to the subject property in their names, an award of
punitive damages, and an award of attorney fees incurred in
defending against an improper foreclosure.

96  Bank Defendants moved to dismiss, arguing that the
Mitchells failed to state any claims upon which relief could be
granted. In support of their motion, Bank Defendants indicated
that on October 6, 2011, ReconTrust had recorded a cancellation
of notice of default, thereby mooting the Mitchells’ claims
challenging ReconTrust’s authority to act as a trustee with power
of sale because ReconTrust would not be conducting any further
foreclosure proceedings on the Mitchells” property.

97  The district court granted the motion to dismiss in part
and dismissed nine of the Mitchells’ eleven claims. The court
first determined that under the terms of the trust deed, “MERS
was the statutory beneficiary and, by contract, the agent of the
Lender and the Lender’s successors.” The court explained that
“MERS assigned its interest to BNYM and [BNYM] is now,
under the terms of the [trust deed] and the statute, the
beneficiary.” The court then addressed each cause of action.
Regarding the Mitchells” first cause of action seeking a
declaration with respect to the true ownership of the debt, “and
by extension the authority of [the] defendants to foreclose,” the
district court concluded that it stated “no genuine claim for
declaratory relief” because “MERS had, and BNYM has,
authority to commence foreclosure under the terms of the [trust
deed] and the Utah statutes.” Because the tenth cause of action
was “a restatement of the [f]irst,” the court dismissed the tenth
cause of action for the same reasons.

98  The court proceeded to dismiss the second and seventh
causes of action, which challenged the notice of default and
alleged a breach of duty by the trustee, as moot in light of the
cancellation of the notice of default. As for the fourth cause of
action, based on a theory that the ownership of the debt had
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been severed from the trust deed, the court dismissed it because
“In]o fact is alleged suggesting that the [trust deed] has been
severed from the underlying obligation, nor is there any
allegation how, under Utah law, this might occur.” The court
also dismissed the fifth cause of action, stating that “the claim
fails to allege any basis for concluding that payment by a third
party to the holder of the debt satisfies” the Mitchells’
obligations under the note and trust deed. The court dismissed
the sixth cause of action for quiet title. It reasoned that BNYM
was the beneficiary and that any securitization of the debt “does
not change the [trust deed’s] terms . . . making BNYM now the
agent (nominee) for the current owner or owners of the debt.”
Moreover, the Mitchells did not dispute that their title was
subject to the trust deed. Last, the court dismissed the eighth
cause of action for an injunction and the eleventh cause of action
for punitive damages because both were remedies rather than
stand-alone claims.

99 The district court denied Bank Defendants’ motion to
dismiss with respect to two causes of action. Specifically, the
court concluded that the third cause of action, which appeared to
be based on theories of estoppel and breach of the implied
covenant of good faith and fair dealing, possibly stated a claim
because “actions by the Lender or its agents encouraging [the
Mitchells] to default may constitute a modification of the
underlying agreement, a waiver of one or more of its terms, or
act to estop the current lender from asserting certain contractual
terms.” The court also determined that the ninth cause of action
survived the motion to dismiss because it sought attorney fees
related to a breach of contract and therefore “if [the Mitchells’]
estoppel[] theory establishes that the contract was modified by
[BAC’s] conduct, a breach of contract may be proven.”
Accordingly, the district court allowed the Mitchells to proceed
on their third and ninth causes of action.

Y10 Bank Defendants later moved for summary judgment on
the remaining two claims. The court granted this motion. It
reasoned that all possible legal theories for the third cause of
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action relied upon “the alleged misrepresentation that occurred
in March 2010 regarding a possible loan modification.” The court
then concluded that the evidence showed, “[at] most,” that the
Mitchells had a “subjective understanding that they had been
assured that a loan modification would occur.” Thus, it was
“undisputed that there was never an agreement to modify
according to any certain terms, and there was certainly nothing
in writing.” Given this undisputed fact, and noting that the third
cause of action was “unclear as to precisely its legal theory or the
relief sought,” the court determined that “there can be no claim
that [BAC] is bound by a modified loan agreement as a matter of
law” and that a waiver claim likewise would fail. Similarly, the
court concluded that a claim for breach of the covenant of good
faith and fair dealing would fail because “there can be no
implied duty arising” under a nonexistent modification and “no
such duty can be implied out of the [Mitchells’] existing loan.”
The court also concluded that any claim grounded in promissory
estoppel failed because, inter alia, the Mitchells could not
reasonably rely on such an indefinite promise and because the
record did not support actual reliance. Consequently, the court
dismissed the third cause of action. Because the ninth cause of
action depended on the success of the third cause of action, the
court dismissed the ninth cause of action as well. Then, upon
Bank Defendants” motion, the district court determined that the
Mitchells had failed to comply with discovery orders and
dismissed the complaint as a discovery sanction; the sanction
served as a separate and independent basis for dismissing the
Mitchells” claims.

Q11  After these orders were entered, Howell, who had not
joined Bank Defendants’ motions, moved for summary
judgment. The district court granted Howell’s motion, stating
that “the reasoning of [the rulings with regard to Bank
Defendants] applies with equal force to Howell and compels a
similar result.” The court emphasized that the Mitchells had “not
pointed to an independent cause of action against Howell that
was not addressed in the prior rulings.” The court further
explained that “the Complaint alleges that Howell was merely
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acting on behalf of ReconTrust and is devoid of any allegations
that Howell engaged in conduct that would somehow create
liability separate from the other Defendants.” Accordingly, the
court granted summary judgment to Howell and thereby
disposed of all of the Mitchells” claims. The Mitchells appeal.?

ISSUES AND STANDARDS OF REVIEW

12 The Mitchells contend that the district court erred in
dismissing nine of their claims. “A district court’s rulingon . . . a
motion to dismiss . . . is a legal question which we review for

correctness.” Commonwealth Prop. Advocates, LLC v. Mortgage Elec.
Registration Sys., Inc., 2011 UT App 232, 1 6, 263 P.3d 397.

113  The Mitchells next challenge a number of the district
court’s rulings relating to evidence presented in connection with
summary judgment. In particular, they contend that the district
court erred in its rulings on motions to strike several affidavits.
They also contend that the district court erred in refusing to take
judicial notice of declarations from witnesses in a separate
action. “We review a district court’s decision on a motion to
strike affidavits submitted in support of or in opposition to a
motion for summary judgment for an abuse of discretion.”
Portfolio Recovery Assocs., LLC v. Migliore, 2013 UT App 255, ] 4,

3. The Mitchells moved this court for permission to file over-
length briefs. Although we granted their motion to file an over-
length opening brief, we denied their motion to file an over-
length reply brief. The Mitchells nevertheless included, as they
explain, the “full reply brief they would have filed by attaching
[it] in the addendum” to their reply brief. This attachment
constitutes “a blatant attempt to skirt” this court’s order and the
page limitations stated in rule 24(f) of the Utah Rules of
Appellate Procedure. See Aspenwood, LLC v. C.A.T., LLC, 2003 UT
App 28, ] 46, 73 P.3d 947. Consequently, we have not considered
this addendum.

20140113-CA 7 2016 UT App 88



A008

Mitchell v. ReconTrust Company

314 P.3d 1069. Likewise, “[w]e review the [district] court’s
judicial notice of prior adjudicated facts under Rule 201 of the
Utah Rules of Evidence for abuse of discretion.” In re |.B., 2002
UT App 267, | 14, 53 P.3d 958.

14 The Mitchells contend that the district court erred in
rendering summary judgment against them on their remaining
two claims. We review the district court’s decision for
correctness.* Commonwealth Prop. Advocates, 2011 UT App 232,

Te.

Q15 Finally, the Mitchells contend that they are entitled to
attorney fees. “Whether attorney fees are recoverable is a
question of law . . ..” R.T. Nielson Co. v. Cook, 2002 UT 11, ] 16,
40 P.3d 1119.

ANALYSIS
I. Claims Dismissed Under Rule 12(b)(6)

916  On appeal, the Mitchells challenge the dismissal of several
claims. Rule 12(b)(6) of the Utah Rules of Civil Procedure allows
a defendant to move to dismiss an action that the defendant
believes “fail[s] to state a claim upon which relief can be
granted.” Utah R. Civ. P. 12(b)(6). “[A] rule 12(b)(6) motion to
dismiss admits the facts alleged in the [complaint] but challenges
the [plaintiff’s] right to relief based on those facts.” Maese v.

4. The Mitchells also contend that the district court erred in
dismissing their claims as a discovery sanction. After
determining that the Mitchells had failed to comply with
discovery orders, the district court dismissed the complaint as a
discovery sanction but stated that this rationale served as an
alternative ground for dismissing the complaint. Because we
affirm the district court’s dismissal of the Mitchells” claims on
the merits, see infra {1 56, 60, we do not reach the alternative
basis for its decision.
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Davis County, 2012 UT App 48, 1 3, 273 P.3d 949 (citation and
internal quotation marks omitted). Thus, a district court should
grant a motion to dismiss when, “assuming the truth of the
allegations in the complaint and drawing all reasonable
inferences therefrom in the light most favorable to the plaintiff, it
is clear that the plaintiff is not entitled to relief.” Hudgens v.
Prosper, Inc., 2010 UT 68, { 14, 243 P.3d 1275 (citation and
internal quotation marks omitted). In evaluating a motion to
dismiss, the district court may “consider documents that are
referred to in the complaint and [are] central to the plaintiff’s
claim” and may also “take judicial notice of public records.”
BMBT, LLC v. Miller, 2014 UT App 64, 1 6, 322 P.3d 1172
(alteration in original) (citations and internal quotation marks
omitted). Our review of the district court’s dismissal orders
requires us to “accept the plaintiff’s description of facts alleged
in the complaint to be true, but we need not accept extrinsic facts
not pleaded[,] nor need we accept legal conclusions in
contradiction of the pleaded facts.” Reynolds v. Woodall, 2012 UT
App 206, 110, 285 P.3d 7 (citation and internal quotation marks
omitted).

917 We will address the Mitchells’ causes of action by
category based upon the district court’s rationale for dismissal.
Thus, we consider the district court’s dismissal orders relying on
its conclusions that Bank Defendants had authority to commence
foreclosure proceedings, that the cancellation of ReconTrust’s
notice of default mooted several claims, that the trust deed had
not been severed from the debt, that the debt had not been
satisfied, that the Mitchells were not entitled to quiet title, and
that punitive damages were not appropriate.

A. The Authority to Appoint a Successor Trustee and the
Authority to Foreclose

918 The Mitchells challenge the dismissal of their first and
tenth causes of action. The first cause of action sought
clarification of the “true ownership of the [d]ebt” and “by
extension the authority of [the] defendants to foreclose upon the
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Property.” It alleged that because MERS and its assignee BNYM
lacked any beneficial ownership interest in the debt, MERS and
BNYM could not foreclose on the property. The tenth cause of
action similarly sought to block a non-judicial foreclosure on the
ground that MERS did not have “any beneficial interest in the
Property or the Trust Deed that could even possibly be assigned
to BNYM.” The district court deemed the tenth cause of action to
be a “restatement” of the first. Then, after taking judicial notice
of the trust deed and the promissory note, the court ruled that
both causes of action failed because “MERS had, and BNYM has,
authority to commence foreclosure under the terms of the [trust
deed].”

919 The Mitchells argue that MERS and its assignee BNYM
lacked the authority to appoint ReconTrust as the successor
trustee for the purpose of foreclosing on the property. In
support, they contend that “[o]nly a statutorily defined
‘Beneficiary’ may initiate the non-judicial foreclosure of the trust
deed.” The Mitchells further contend that MERS did not meet
the statutory definition of a “beneficiary” and that BNYM, as
MERS'’s assignee, therefore could not validly appoint ReconTrust
as successor trustee. Bank Defendants counter that MERS and its
assignee had the authority to foreclose and appoint a successor
trustee under the terms of the trust deed itself. We agree with
Bank Defendants.

920 Utah Code section 57-1-19(1) defines a “beneficiary”
under a trust deed as “the person named or otherwise
designated in a trust deed as the person for whose benefit a trust
deed is given, or his successor in interest.” Utah Code Ann.
§57-1-19(1) (LexisNexis 2010). However, even if the Mitchells
are correct that MERS does not meet this definition,’ the terms of

5. The district court ruled that MERS was a statutory beneficiary
as defined by section 57-1-19(1). The district court reasoned that
the statute defines “beneficiary” as ““the person named or
otherwise designated in a trust deed as the person for whose

(continued...)
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the trust deed nevertheless gave MERS the authority to appoint
a successor trustee and foreclose on the property.

921 Case law from this court and the Tenth Circuit Court of
Appeals indicates that a trust deed’s plain language may give
MERS, as “nominee for Lender and Lender’s successors and
assigns,” the authority to appoint a successor trustee.
Specifically, this court has previously suggested that at least one
of the statutes governing conveyances does not “imply[] . . . or
somehow indicat[e] that the original parties to the Note and
Deed of Trust cannot validly contract at the outset ‘to have
someone other than the beneficial owner of the debt act on
behalf of that owner to enforce rights granted in [the security
instrument].”” Commonwealth Prop. Advocates, LLC v. Mortgage
Elec. Registration Sys., Inc., 2011 UT App 232, ] 13, 263 P.3d 397
(third alteration in original) (quoting Marty v. Mortgage Elec.

(...continued)

benefit a trust deed is given, or his successor in interest’”; that
MERS was named in the trust deed as the beneficiary; and that
MERS'’s status as nominee of the Lender was thus of no
consequence under the statutory definition. (Quoting Utah Code
Ann. § 57-1-19.) The United States Court of Appeals for the
Tenth Circuit reached a different conclusion on a similar
question in Burnett v. Mortgage Electronic Registration Systems,
Inc., 706 F.3d 1231 (10th Cir. 2013). On analogous facts, it
apparently concluded that MERS could not be “the person
named or otherwise designated in a trust deed as the person for
whose benefit a trust deed is given,” because MERS held “no
ownership right in the note.” Id. at 1237. Based on Burnett, Bank
Defendants concede that the district court apparently erred. We
express no opinion on this point. But we agree with the district
court and the Tenth Circuit in Burnett that the statute is not
dispositive where, as here, the trust deed expressly grants MERS
the right to foreclose and sell the property and thus, by
implication, the right to appoint a successor trustee for that
purpose. Id.
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Registration Sys., No. 1:10-cv-00033-CW, 2010 WL 4117196, at *5
(D. Utah Oct. 19, 2010)). In other words, “[t]he plain language of
[a conveyancing] statute does nothing to prevent MERS from
acting as nominee for Lender and Lender’s successors and
assigns when permitted by the Deed of Trust.” Id. Similarly, the
Tenth Circuit has noted that even when “MERS is not a
beneficiary as that term is defined in [Utah Code section]
57-1-191)[,] . . . MERS nonetheless [may have the] authority to
appoint [a successor trustee] and foreclose on [a] property”
under the plain language of the trust deed. See Burnett v.
Mortgage Elec. Registration Sys., Inc., 706 F.3d 1231, 1237 (10th Cir.
2013).

922 Consistent with this case law, we conclude that the terms
of the trust deed in this case explicitly gave MERS the right to
appoint a successor trustee regardless of whether MERS satisfied
the statutory definition of a beneficiary. The trust deed explained
with respect to substituting the trustee that “Lender, at its
option, may from time to time remove Trustee and appoint a
successor trustee to any Trustee appointed hereunder.” But the
trust deed also stated,

Borrower understands and agrees that MERS holds
only legal title to the interests granted by Borrower
in this Security Instrument, but, if necessary to
comply with law or custom, MERS (as nominee for
Lender and Lender’s successors and assigns) has
the right: to exercise any or all of those interests,
including, but not limited to, the right to foreclose
and sell the Property; and to take any action
required of Lender including, but not limited to,
releasing and canceling this Security Instrument.

Because the trust deed granted MERS, as nominee for Lender
and its assigns, the right “to exercise any or all of those interests”
“granted by Borrower in this Security Interest” and the right “to
take any action required of Lender,” the trust deed allowed
MERS to remove the trustee and appoint a successor trustee on
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Lender’s behalf. It also gave MERS the “right to foreclose and
sell the Property.” See, e.g., Sincere v. BAC Home Loans Servicing,
LP, No. 3:11-cv-00038, 2011 WL 6888671, at *5 (W.D. Va. Dec. 30,
2011) (construing a similar trust deed and concluding that “the
plain terms of the deed of trust supplied MERS with the
authority to take any action required of the lender, including
foreclosing and selling the property in the event of a default as
well as appointing substitute trustees to do the same,” and
noting that the borrower’s signature on the trust deed “indicates
that he agreed MERS had the authority to take any action
required of the lender”); Ramirez-Alvarez v. Aurora Loan Servs.,
LLC, No. 01:09cv1306, 2010 WL 2934473, at *3 (E.D. Va. July 21,
2010) (interpreting similar language in a trust deed to mean that
the borrower “agreed that MERS, filling the dual roles of
beneficiary and nominee for the lender, had the right to foreclose
on the property and take any action required of the lender, such
as the appointment of substitute trustees”). Thus, we conclude
that the trust deed’s terms, to which Paula Mitchell agreed,
provide MERS and its assignee BNYM the authority to appoint a
successor trustee. Consequently, BNYM could validly appoint
ReconTrust as successor trustee in accordance with the trust
deed’s plain language.

923  The Mitchells’ challenge to the dismissal of their first and
tenth causes of action depends upon their assertion that MERS
and its assignee BNYM lacked authority to foreclose. But as we
have concluded, the plain terms of the trust deed authorized
MERS, as Lender’s nominee, “to foreclose and sell the Property.”
Accordingly, the district court did not err in dismissing the
Mitchells’ first and tenth causes of action.

B. The Claims Dismissed as Moot

924 The Mitchells argue that the district court erred in
dismissing the second and seventh causes of action as moot,
asserting that “the questions of what duties ReconTrust had, and
still has, to the Mitchells remain unanswered.” The second cause
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of action challenged ReconTrust’s qualifications as successor
trustee and its actions, including its notice of default. The
seventh cause of action alleged that ReconTrust breached its
duties as successor trustee by initiating a non-judicial foreclosure
sale without authority to do so. Thus, both causes of action
challenged ReconTrust’s power as successor trustee to carry out
a non-judicial foreclosure sale. The district court determined that
these two claims were moot by virtue of the fact that ReconTrust
withdrew its notice of default and represented to the court that it
would not be conducting any further foreclosure proceedings on
the Mitchells” property.

925  “If the requested judicial relief cannot affect the rights of
the litigants, the case is moot and a court will normally refrain
from adjudicating it on the merits.” Merhish v. H.A. Folsom
& Assocs., 646 P.2d 731, 732 (Utah 1982) (citation and internal
quotation marks omitted). “Once a controversy has become
moot, a trial court should enter an order of dismissal.” Id. at 733.

926  The Mitchells acknowledge that ReconTrust withdrew the
notice of default but nevertheless argue that these causes of
action are not moot, because ReconTrust lacks the statutory
authority to conduct a non-judicial foreclosure sale. We first note
that this argument is contrary to their statement before the
district court that they voluntarily agreed to dismiss “their
present request for a declaratory judgment that ReconTrust lacks
the statutory authority to conduct non-judicial foreclosure sales
in Utah.” In any event, the cancellation of the notice of default
and BNYM’s continuing freedom to appoint a qualified trustee,
see supra I 22-23, eliminated any dispute regarding whether
ReconTrust was authorized to foreclose on the Mitchells’
property. Further, because ReconTrust retracted its notice of
default and never sold the property, ReconTrust cannot be held
liable for breach of any duty based on an unauthorized
foreclosure. Because the requested relief in relation to the second
and seventh causes of action would not affect the rights of the
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parties, the district court properly dismissed these claims as
moot.

C. The Claim That Ownership of the Debt Was Severed from
the Trust Deed

927 The Mitchells contend that the district court erred in
dismissing the fourth cause of action. This cause of action
alleged that AWL transferred the ownership interest in the debt
to a mortgage-backed security. It further alleged that
“fractionalizing the ownership of the Debt by securitization . . .
effectively destroy[ed] the security for the Debt.”” Thus, the
Mitchells sought “a judgment declaring that the Debt has . . .
become unsecured, and the Trust Deed may not be foreclosed.”
On appeal, the Mitchells argue that “the Trust Deed has been
severed from the Debt . . . rendering the Debt unsecured, and
precluding foreclosure.”

928 The premise underlying this argument and the Mitchells’
fourth cause of action was rejected by this court in Commonwealth
Property Advocates, LLC wv. Mortgage Electronic Registration
Systems, Inc., 2011 UT App 232, 263 P.3d 397. There, a debtor
argued that the lender and MERS, as the lender’s nominee, “lost
their rights under the Deed of Trust when the Note was

6. Since this appeal was filed, BNYM recorded a substitution of
trustee appointing eTitle Insurance Agency as the successor
trustee. Taking judicial notice of this recorded document, see
Utah R. Evid. 201, we observe that it supports our conclusion
that it is no longer relevant whether ReconTrust was properly
appointed successor trustee in the first place or whether
ReconTrust was qualified under Utah law to act as a trustee.

7. “Securitization” is the “process of pooling loans and selling
them to investors on the open market.” Commonwealth Prop.
Advocates, LLC v. Mortgage Elec. Registration Sys., Inc., 680 F.3d
1194, 1197 n.2 (10th Cir. 2011).
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securitized.” Id. { 11. This court disagreed, explaining that
“when a debt is transferred, the underlying security continues to
secure the debt.” Id. { 13 (citing Utah Code Ann. § 57-1-35
(LexisNexis 2010)); accord Burnett v. Mortgage Elec. Registration
Sys., Inc., 706 F.3d 1231, 1237-38 (10th Cir. 2013); Commonwealth
Prop. Advocates, LLC v. Mortgage Elec. Registration Sys., Inc., 680
F.3d 1194, 1202-05 (10th Cir. 2011) (determining that MERS
retained its authority to foreclose even after the debt secured by
a Utah trust deed was securitized, and concluding that “[e]ven
assuming Plaintiff is correct that securitization deprives
Defendants of their implicit power to foreclose as holders of the
trust deeds, the trust deeds explicitly granted Defendants the
authority to foreclose”).

929  The Mitchells have not persuaded us that their argument
is distinguishable from the one precluded by this court’s
decision in Commonwealth Property Advocates. Any securitization
of the debt secured by the trust deed did not take away MERS’s
power to foreclose under the trust deed’s terms. See
Commonwealth Prop. Advocates, 2011 UT App 232, 1] 11-13. As a
consequence, we affirm the district court’s dismissal of the
Mitchells” fourth cause of action.

D. Satisfaction of the Debt

930 The Mitchells challenge the dismissal of their fifth cause
of action that sought a declaratory judgment regarding the
satisfaction of the debt. The Mitchells assert that the debt “has
been paid in whole, by means of insurance or some similar
instrument [e.g., a credit default swap], such that the true
owners of the Debt are no longer owed anything . . . , which
extinguishes the Debt and the trust deed.”

931 The district court dismissed this cause of action on the
ground that “the claim fails to allege any basis for concluding
that payment by a third party to the holder of the debt satisfies
[the Mitchells’] obligations under the Note and [the trust deed].”
Beyond offering a conclusory statement, the Mitchells make no
effort on appeal to demonstrate error in the district court’s
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reasoning. See Simmons Media Group, LLC v. Waykar, LLC, 2014
UT App 145, 1 37, 335 P.3d 885 (indicating that appellants do not
meet their burden to demonstrate district court error when they
fail to present reasoned analysis based on relevant legal
authority). Accordingly, we affirm the dismissal of this claim.

E. Quiet Title

132 The Mitchells contend that the district court prematurely
dismissed their sixth cause of action for quiet title. In so arguing,
they concede that the property was subject to the trust deed but
assert that the district court “never examined, let alone
determined, who, if anybody, actually has any valid, enforceable
claim against the Property based on the trust deed.”

133  “A quiet title action ‘is a suit brought to quiet an existing
title against an adverse or hostile claim of another and the effect
of a decree quieting title is not to vest title but rather is to perfect
an existing title as against other claimants.”” Haynes Land
& Livestock Co. v. Jacob Family Chalk Creek, LLC, 2010 UT App 112,
9 19, 233 P.3d 529 (quoting Nolan v. Hoopiiaina (In re Malualani B.
Hoopiiaina Trust), 2006 UT 53, | 26, 144 P.3d 1129). “To succeed
in an action to quiet title to real estate, a plaintiff must prevail on
the strength of his own claim to title and not on the weakness of
a defendant’s title or even its total lack of title.” Church v.
Meadow Springs Ranch Corp., 659 P.2d 1045, 1048—49 (Utah 1983).

134 We agree with Bank Defendants that, instead of showing
the strength of their own claim to title, the Mitchells “only attack
the alleged interest of [Bank Defendants] in the property.” The
district court concluded that the Mitchells” theories attacking
Bank Defendants’ rights vis-a-vis the trust deed were legally
incorrect. In light of this conclusion, and because the Mitchells
conceded that their title is subject to the trust deed, the district
court dismissed the Mitchells” quiet title action. In other words,
the district court did determine that Bank Defendants have a
“valid, enforceable claim against the Property based on the trust
deed.” The Mitchells’ effort on appeal falls short of
demonstrating error in the district court’s analysis. Accordingly,
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we affirm the court’s decision that the Mitchells did not state a
claim that would entitle them to quiet title.

E. The Punitive Damages Claim

935 The Mitchells also challenge the district court’s dismissal
of their eleventh cause of action seeking punitive damages.® On
appeal, the Mitchells attempt to recast this cause of action as one
for civil conspiracy, stating, “Although admittedly mislabeled as
a request for punitive damages, the 11th [cause of action]
actually sets forth its own common law claim of civil
conspiracy ...."”

136 “[T]o preserve an issue for appeal the issue must be
presented to the trial court in such a way that the trial court has
an opportunity to rule on that issue.” Brookside Mobile Home Park,
Ltd. v. Peebles, 2002 UT 48, q 14, 48 P.3d 968. Issues that are not
raised before the district court “are usually deemed waived.” 438
Main St. v. Easy Heat, Inc., 2004 UT 72, 1 51, 99 P.3d 801.

937 The Mitchells have not preserved this argument for
appeal. In opposing Bank Defendants’” motion to dismiss, the
Mitchells did not address their eleventh cause of action.
Consequently, they did not present the district court with an
opportunity to rule on the same argument they now raise on
appeal, namely, that they sufficiently alleged a claim for civil
conspiracy. The Mitchells also have not argued that plain error
or exceptional circumstances would justify our review of this
issue. Because the Mitchells did not preserve their argument
challenging the district court’s dismissal of their eleventh cause
of action, we affirm the district court’s decision without reaching
its merits.

938 In short, the district court did not err in concluding that
“MERS had, and BNYM has, authority to commence foreclosure

8. The Mitchells do not specifically challenge the dismissal of
their eighth cause of action for an injunction. See supra { 8.
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under the terms of the [trust deed].” Moreover, the Mitchells
have not demonstrated that the district court erred in granting
Bank Defendants’” motion to dismiss all but the third and ninth
causes of actions.

IT. Challenges to the Evidence on Summary Judgment

939 The Mitchells next challenge three of the district court’s
rulings relating to evidence presented in connection with
summary judgment. Specifically, they assert that the district
court erred in denying their motion to strike a bank employee’s
affidavit, in granting Bank Defendants’” motion to strike the
Mitchells” affidavits, and in refusing to take judicial notice of
declarations made in a separate case. We reject these arguments.

A. The Court’s Refusal to Strike a Bank Employee’s Affidavit

940 First, the Mitchells assert that the district court
improperly refused to strike an affidavit from a bank employee.
They argue that the affidavit was inadmissible because it
constituted hearsay and was not based on the employee’s
personal knowledge.

941 District courts generally have “broad discretion to decide
motions to strike summary judgment affidavits.” Portfolio
Recovery Assocs., LLC v. Migliore, 2013 UT App 255, | 4, 314 P.3d
1069 (citation and internal quotation marks omitted). To obtain
reversal, appellants must show not only district court error but
also “error that was substantial and prejudicial in the sense that
there is at least a reasonable likelihood that in the absence of the
error the result would have been different.” Ross v. Epic Eng’g,
PC, 2013 UT App 136, 1 12, 307 P.3d 576 (citation and internal
quotation marks omitted).

942 Here, the district court considered the affidavit at issue as
“relevant to the dispute” and “properly before the Court.”
However, the district court stated that it had “decided the
motion for summary judgment without reference to the [bank
employee’s] Affidavit.” Because the bank employee’s affidavit
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played no role in the district court’s decision on summary
judgment, the Mitchells cannot show that they were prejudiced
by the district court’s denial of their motion to strike.
Accordingly, we will not reverse the district court on this basis.

B. The Court’s Striking of the Mitchells” Affidavits

943 Second, the Mitchells assert that the district court erred in
striking their own affidavits. But as with their challenge to the
court’s refusal to strike the bank employee’s affidavit, the
Mitchells cannot show that they were prejudiced by the court’s
decision to exclude their affidavits. See id. The Mitchells have not
been harmed, because the court specifically stated that “even
considering the affidavits, Defendants would still be entitled to
summary judgment.” As a result, this argument also does not
present reason to reverse the district court.

C. The Court’s Refusal to Take Judicial Notice of Certain
Declarations

944 Third, the Mitchells argue that the district court erred in
not taking judicial notice of declarations that former employees
of Bank of America made in a separate case.” According to the
Mitchells, the declarations contain admissions that Bank of
America “systematically tried to induce homeowners into
‘default’ in order to force them into foreclosure” and would be
offered to “demonstrat[e] that [the Mitchells would] likely be
able to present similar evidence at trial.”

145 Rule 201 of the Utah Rules of Evidence governs judicial
notice of adjudicative facts. It provides that “[t]he court may
judicially notice a fact that is not subject to reasonable dispute
because it . . . is generally known . .. or ... can be accurately and
readily determined from sources whose accuracy cannot
reasonably be questioned.” Utah R. Evid. 201(b). The court “may

9. Bank of America is the successor-by-merger to BAC.
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take judicial notice on its own; or . . . must take judicial notice if a
party requests it and the court is supplied with the necessary
information.” Id. R. 201(c).

46 The Mitchells have not demonstrated that the district
court erred by refusing to take judicial notice of the former
employees’” declarations. Appellants must support their
arguments on appeal with reasoned analysis based on relevant
legal authority. See Simmons Media Group, LLC v. Waykar, LLC,
2014 UT App 145, 1 37, 335 P.3d 885; see also Utah R. App. P.
24(a)(9). The Mitchells’ argument is limited to a conclusory
statement that the district court violated rule 201(d) because the
rule “mandates [that] a court shall take judicial notice of
uncontroverted facts in situations such as this.” However, the
Mitchells do not analyze whether the declarations contain
“adjudicative facts” and, as in the district court, the Mitchells
have not offered any authority that would allow the court to take
judicial notice of declarations filed in another action and then to
consider the substance of those declarations. Accordingly, this
claim of error fails.

III. Claims Dismissed on Summary Judgment

947  Next, the Mitchells challenge the district court’s summary
judgment against them on their third cause of action.!® Summary
judgment is appropriate if, viewing “the facts and all reasonable
inferences drawn therefrom in the light most favorable to the
nonmoving party,” Orvis v. Johnson, 2008 UT 2, 1 6, 177 P.3d 600
(citation and internal quotation marks omitted), “there is no

10. Without additional analysis, the Mitchells state that they
challenge the district court’s order with regard to the ninth cause
of action for “breach of contract.” The district court dismissed
the ninth cause of action because it “depended on the success of
the Third Cause of Action.” Because we affirm the dismissal of
the third cause of action, we do not address the ninth.
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genuine dispute as to any material fact and the moving party is
entitled to judgment as a matter of law,” Utah R. Civ. P. 56(a).!!

A. Summary Judgment in Favor of Bank Defendants

948 The Mitchells first challenge the merits of the district
court’s summary judgment in favor of Bank Defendants on the
third cause of action. Specifically, the Mitchells contend that the
district court erred in granting summary judgment on their third
cause of action for “estoppel and breach of good faith and fair
dealing,” which was based on their assertion that the defendants
had caused them to stop making their mortgage payments. At
the outset, the district court noted that the third cause of action
was “unclear as to precisely its legal theory or the relief sought”
but concluded that “all possible legal theories rely on the alleged
misrepresentation that occurred in March 2010 regarding a
possible loan modification.” The court later determined that the
third cause of action could not survive summary judgment
under a theory of promissory estoppel or a theory of breach of
the covenant of good faith and fair dealing. The Mitchells raise
arguments on appeal related to both legal theories.

1. Promissory Estoppel

149 The Mitchells’ arguments related to the theory of
promissory estoppel appear directed at one element, namely,
that the “plaintiff acted with prudence and in reasonable reliance
on a promise made by the defendant.” Youngblood v. Auto-
Owners Ins. Co., 2007 UT 28, { 16, 158 P.3d 1088 (citation and
internal quotation marks omitted). They then argue that the
court misallocated the burden on summary judgment. The
Mitchells further argue that the district court inappropriately

11. Although rule 56 of the Utah Rules of Civil Procedure has
been amended since the time the district court granted summary
judgment in this case, those changes are not relevant to our
analysis.
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weighed the evidence against them in concluding that they
could not show the existence of a definite and certain promise to
support a promissory estoppel claim.

950 In particular, the Mitchells contend that the “court never
determined whether defendants met their initial burdens” and
that the Mitchells “therefore were not even under any obligation
to prove any factual dispute.” Relying on Orvis v. Johnson, 2008
UT 2, 177 P.3d 600, they state that a movant must ““affirmatively
provide factual evidence establishing that there is no genuine
issue of material fact”” (Quoting id.  16.) The Mitchells’
argument, however, does not account for the fact that they
would carry the burden of proof at trial on the third cause of
action. The same case cited by the Mitchells clarified that

[a] summary judgment movant, on an issue where
the nonmoving party will bear the burden of proof at
trial, may satisfy its burden on summary judgment
by showing, by reference to “the pleadings,
depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if
any,” that there is no genuine issue of material fact.

Orvis, 2008 UT 2, 1 18 (emphasis added) (quoting an earlier
version of rule 56 of the Utah Rules of Civil Procedure). “Upon
such a showing, whether or not supported by additional
affirmative factual evidence, the burden then shifts to the
nonmoving party, who ‘may not rest upon the mere allegations
or denial of the pleadings,” but ‘must set forth specific facts
showing that there is a genuine issue for trial.”” Id. (emphasis
omitted) (quoting an earlier version of rule 56).

51 Because the Mitchells as the nonmoving party would
carry the burden of proof at trial, Bank Defendants, as the
moving party, met their burden on summary judgment by
showing, by reference to the evidence, “that there [was] no
genuine issue of material fact.” Id. To successfully defend against
Bank Defendants’ motion, the Mitchells therefore had an
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obligation to ““set forth specific facts showing that there [was] a
genuine issue for trial.”” Id. (quoting an earlier version of rule
56). The Mitchells have not demonstrated that the district court
misallocated the parties” burdens on summary judgment.

952 Likewise, the Mitchells have not demonstrated that the
district court inappropriately weighed the evidence. They assert
that the district court weighed the evidence because it did not
accept their allegation that BAC instructed them to miss
mortgage payments in order to obtain a loan modification. They
also focus on the district court’s statements that the Mitchells’
testimony was “unclear,” “less than certain,” and “imprecise.”

53 “Promissory estoppel involves a clear and definite
promise . . ..” Youngblood, 2007 UT 28, q 19 (citation and internal
quotation marks omitted). Thus, a “party claiming estoppel must
present evidence showing that an offer or promise was made on
which the party based his or her reliance.” Nunley v. Westates
Casing Servs., Inc., 1999 UT 100, 1 36, 989 P.2d 1077. “Likewise,
the alleged promise must be reasonably certain and definite, and
a claimant’s subjective understanding of the promissor’s
statements cannot, without more, support a promissory estoppel
claim.” Id.

954 The district court’s decision rested on its conclusion that
“there is no evidence supporting a clear promise or
representation by [BAC] to unconditionally modify the loan.”
Instead, the evidence, including the Mitchells’ testimony,
indicated that BAC told the Mitchells that “once [they] missed
two payments, [they] could apply for a loan modification.”
Because the evidence showed that the Mitchells, at most, had a
“subjective understanding that they had been assured that a loan
modification would occur,” the district court determined as a
matter of law that the Mitchells “could not reasonably rely on a
promise that is so indefinite that it lacks —literally —any terms.”

55 In this regard, the context of the district court’s
statements—that the Mitchells were “unclear,” “less than
certain,” and “imprecise” —matters. The court stated that the
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Mitchells” testimony on the issue of whether BAC promised
them a loan modification was “less than certain,” noting that
“[Wade] Mitchell testified that someone from [BAC] promised
them a loan modification, and so he and his wife ‘expected” a
loan modification.” And it was “unclear from [the Mitchells’]
own testimony whether [BAC] actually promised them an
unconditional loan modification, or whether it simply agreed to
discuss the matter.” The court also indicated that the Mitchells’
affidavits were “similarly imprecise” because Wade Mitchell
testified that “they were only promised the ability to apply for a
loan modification.” Given this context and the court’s task of
evaluating whether the Mitchells had provided specific facts
showing that BAC made a promise on certain terms, we are not
convinced that the court improperly weighed the evidence.

956 The Mitchells do not identify any evidence that the
district court failed to consider or any evidence that
unequivocally indicates that BAC, without condition, promised
to modify the loan on certain terms. The evidence, even
construed in the light most favorable to the Mitchells, does not
show that there was a genuine issue of material fact, because any
instruction given by BAC to the Mitchells does not meet the legal
standard for a definite and certain promise required for a
promissory estoppel claim. See id. As a consequence, the district
court did not err in concluding that no genuine issue of fact
existed and that Bank Defendants were entitled to judgment as a
matter of law on this theory.

2. Breach of the Covenant of Good Faith and Fair Dealing

957 The Mitchells also challenge the district court’s summary
judgment decision on the third cause of action on the theory of a
breach of the covenant of good faith and fair dealing. They
contend that the court misapplied the law and should have
concluded that “the allegations show defendants intentionally
rendered it difficult if not impossible for [Paula Mitchell] to
receive the fruits of her Loan by falsely inducing her into
‘defaulting.” They also make the contrary argument that their
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claims “are not based on the existing Loan” but instead are
“based on defendants’” misconduct impairing the Loan by
fraudulently inducing a ‘default” in order to profit from it.”

158 “Under the covenant of good faith and fair dealing, each
party impliedly promises that he will not intentionally or
purposely do anything which will destroy or injure the other
party’s right to receive the fruits of the contract.” lota, LLC v.
Davco Mgmt. Co., 2012 UT App 218, 1 32, 284 P.3d 681 (citation
and internal quotation marks omitted). “[O]ne party may not
render it difficult or impossible for the other to continue
performance and then take advantage of the non-performance he
has caused.” Id. (alteration in original) (citation and internal
quotation marks). Some limitations on the covenant of good faith
and fair dealing exist:

the Covenant cannot be used (1) to create new or
independent rights or obligations to which the
parties have not agreed in the contract; (2) to
establish rights or duties inconsistent with the
express terms of the contract; or (3) to require a
party to exercise an express contractual right in a
manner detrimental to its own interests in order to
benefit the other party to the contract.

Cook Assocs., Inc. v. Utah Sch. & Inst. Trust Lands Admin., 2010 UT
App 284, 1 16, 243 P.3d 888 (citing Oakwood Vill. LLC wv.
Albertsons, Inc., 2004 UT 101, { 45, 104 P.3d 1226). Consistent
with these limitations, this court has recognized that “[d]eclining
to give up rights granted by a contract does not constitute a
breach of the covenant of good faith and fair dealing.” Iota, 2012
UT App 218, ] 33.

159 Despite the Mitchells’ statement that their claim is “not
based on the existing Loan,” they do not appear to contend that
the implied duty arises out of any separate agreement to modify
the loan. Although vague, we understand the substance of the
Mitchells” argument to center on an implied duty arising out of
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the original loan agreement. The Mitchells theorize that Bank
Defendants breached the implied duty of good faith and fair
dealing by inducing them to default with the information that
the Mitchells could obtain a loan modification only if they first
defaulted.

960 Considering the evidence in the light most favorable to
the Mitchells and thus assuming that Bank Defendants told the
Mitchells that they could not even apply for a loan modification
unless they defaulted, Bank Defendants did not breach the
implied duty of good faith and fair dealing as a matter of law.
The information regarding a possible loan modification did not
render it impossible for the Mitchells to continue making their
mortgage payments. Indeed, according to Wade Mitchell’s
affidavit, the Mitchells” default was at least in part attributable to
the fact that “cash flow was getting tighter.” Thus, Bank
Defendants” conduct did not impede the Mitchells from
performing their obligations under the contract or render it
impossible for them to perform. See id. ] 32-33. Furthermore,
the district court correctly concluded that “no such duty can be
implied out of [the Mitchells’] existing loan as a matter of law,”
because the Mitchells” position —that Bank Defendants could not
foreclose after their missed payments—would require Bank
Defendants to forgo rights granted by the original loan
agreement. See id.  33. Accordingly, we affirm the district
court’s dismissal of the Mitchells’ third cause of action based on
the theory of the covenant of good faith and fair dealing.!?

12. The Mitchells also suggest that the district court should have
accepted certain allegations in the complaint as true in its
consideration of the third cause of action. However, because the
Mitchells have not demonstrated that they preserved this
argument, we do not consider it. See Utah R. App. P. 24(a)(5)
(requiring the appellant’s brief to contain “citation to the record
showing that the issue was preserved in the trial court” or a
basis for addressing an unpreserved issue); 438 Main St. v. Easy

(continued...)
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B. Summary Judgment in Favor of Howell

g61 The Mitchells also challenge the district court’s order
granting summary judgment to Howell, the attorney who on
occasion conducted trustee’s sales on behalf of ReconTrust. They
attack the court’s ruling on both procedural and substantive
grounds.

962 As for their procedural argument, the Mitchells contend
that Howell waived the defense of failure to state a claim by not
raising it sooner. In support, they rely on rule 12(h) of the Utah
Rules of Civil Procedure, which provides, “A party waives all
defenses and objections not presented either by motion or by
answer or reply .. ..” Utah R. Civ. P. 12(h). “A defense of failure
to state a claim, however, falls under a procedural
exception . . ..” Mack v. Utah State Dep’t of Commerce, 2009 UT 47,
q 14, 221 P.3d 194 (citing Utah R. Civ. P. 12(h)). The rule specifies
that “the defense of failure to state a claim upon which relief can
be granted . . . may also be made by a later pleading . . . or by
motion for judgment on the pleadings or at the trial on the
merits.” Utah R. Civ. P. 12(h). Accordingly, a “defense of failure
to state a claim . . . may be raised any time before the court or
jury determines the validity of a party’s claim.” Mack, 2009 UT
47, 1 14 (citing Utah R. Civ. P. 12(h)). Because Howell raised the
defense by moving for summary judgment before the court
ruled on the merits of the claims against him, the Mitchells have
not shown that the district court erred in refusing to strike
Howell’'s motion on the ground that Howell had waived the
defense of failure to state a claim.

963 Regarding the merits, the Mitchells contend that the
district court erred in concluding that “Howell was entitled to
[the] same result as [the] co-defendants.” The Mitchells

(...continued)
Heat, Inc., 2004 UT 72, I 51, 99 P.3d 801 (“Issues that are not
raised at trial are usually deemed waived.”).
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acknowledge the court’s determination that they had “not
pointed to an independent cause of action against Howell that
was not addressed in the prior rulings.” Nevertheless, they
contend that the court erred because “each ‘cause of action’ is
still a claim against Howell personally.”

964 The Mitchells have failed to demonstrate that the district
court erred in concluding that “the reasoning of [the rulings with
regard to Bank Defendants] applies with equal force to Howell
and compels a similar result.” They also have not addressed the
court’s rationale that “the Complaint alleges that Howell was
merely acting on behalf of ReconTrust and is devoid of any
allegations that Howell engaged in conduct that would
somehow create liability separate from the other Defendants.”
Accordingly, we affirm the district court’s grant of summary
judgment to Howell.

IV. Attorney Fees

965 Finally, the Mitchells contend that they are entitled to
attorney fees under a number of legal theories: contract, the
private attorney general doctrine, the common fund doctrine,
and the court’s inherent authority. We conclude that an award of
attorney fees is not warranted here.

966 “As a general rule, Utah courts award attorney fees only
to a prevailing party, and only when such an action is permitted
by either statute or contract.” Doctors” Co. v. Drezga, 2009 UT 60,
9 32, 218 P.3d 598. At the appellate level, generally “when a
party who received attorney fees below prevails on appeal, the
party is also entitled to fees reasonably incurred on appeal.”
Robertson’s Marine, Inc. v. I4 Sols., Inc., 2010 UT App 9, 1 8, 223
P.3d 1141 (citation and internal quotation marks omitted).

967 The district court did not award any attorney fees to the
Mitchells. And on appeal, their request for attorney fees under
all theories is contingent upon their success before this court.
Because the Mitchells did not receive attorney fees below and
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have not prevailed on appeal, we decline to award them
attorney fees incurred on appeal. See id.

CONCLUSION

968 The Mitchells have not demonstrated that the district
court erred in dismissing several of their causes of action upon
Bank Defendants’” motion to dismiss. The Mitchells have also
failed to show that the district court erred in its evidentiary
rulings or in granting summary judgment to the defendants on
their remaining claims. Accordingly, we affirm.

VOROS, Judge (concurring):

169 I concur in the majority opinion. Alternatively, I believe
this appeal is inadequately briefed.

970  For example, perhaps the Mitchells’ most sympathetic
claim is their claim for equitable estoppel. They assert that Bank
Defendants induced them to miss monthly payments on the note
and consequently should be estopped from foreclosing on the
house based on those missed monthly payments. But the
Mitchells” brief fails to cite any relevant legal authority, quote
testimony from the record, identify the elements of equitable
estoppel, or explain how a reasonable fact-finder could find each
of those legal elements. They instead rely on statements such as
the following: “It is believed a pattern of deliberate misconduct
will come to light through discovery, which misconduct has
resulted in thousands of similarly situated borrowers being
duped by defendants into ‘defaulting,” so that they could hijack
their loans for defendants” own hidden profit scheme,” and “No
one could possibly consider such systematic profiteering from
fraudulent statements fair or equitable.”
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971  Similarly, the Mitchells describe at some length what they
call their “discovery disputes” in the trial court; the factual
background and procedural history of these issues comprise
seven pages of their brief. But those seven pages contain no
citations to the record on appeal. The briefing of these two points
typifies the Mitchells” principal brief.

972 An appellant’s argument must contain “citations to the
authorities, statutes, and parts of the record relied on.” Utah R.
App. P. 24(a)(9). “An issue is inadequately briefed when the
overall analysis of the issue is so lacking as to shift the burden of
research and argument to the reviewing court.” State v. Davie,
2011 UT App 380, 1 16, 264 P.3d 770 (citation and internal
quotation marks omitted). “An inadequately briefed claim is by
definition insufficient to discharge an appellant's burden to
demonstrate trial court error.” Simmons Media Group, LLC wv.
Waykar, LLC, 2014 UT App 145, | 37, 335 P.3d 885. So while I
concur in the majority opinion, I would in the alternative reject
all the Mitchells” claims on appeal as “not adequately briefed,
researched, or presented.” See State v. Lusk, 2001 UT 102, q 34, 37
P.3d 1103.
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Rule 13. Counterclaim and crossclaim.

(a) Compulsory counterclaim.

(a)(1) A pleading must state as a counterclaim any claim that—at the time of its service—the pleader has against
an opposing party if the claim:

(a)(1)(A) arises out of the transaction or occurrence that is the subject matter of the opposing party's claim;
and

(a)(1)(B) does not require adding another party over whom the court cannot acquire jurisdiction.
(a)(2) The pleader need not state the claim if:

(a)(2)(A) when the action was commenced, the claim was the subject of another pending action, or

(a)(2)(B) the opposing party sued on its claim by attachment or other process that did not establish personal
jurisdiction over the pleader on that claim, and the pleader does not assert any counterclaim under this rule.

(b) Permissive counterclaim. A pleading may state as a counterclaim against an opposing party any claim that is not
compulsory.

(c) Relief sought in a counterclaim. A counterclaim need not diminish or defeat the recovery sought by the opposing
party. It may request relief that exceeds in amount or differs in kind from the relief sought by the opposing party.

(d) Counterclaim maturing or acquired after pleading. The court may permit a party to file a supplemental pleading
asserting a counterclaim that matured or was acquired by the party after serving an earlier pleading.

(e) Crossclaim against coparty. A pleading may state as a crossclaim any claim by one party against a coparty if the
claim arises out of the transaction or occurrence that is the subject matter of the original action or of a counterclaim, or if
the claim relates to any property that is the subject matter of the original action. The crossclaim may include a claim that
the coparty is or may be liable to the crossclaimant for all or part of a claim asserted in the action against the
crossclaimant.

(f) Joining additional parties. Rules 19 and 20 govern the addition of a person as a party to a counterclaim or
crossclaim.

(g) Separate trials; separate judgments. If the court orders separate trials under Rule 42, it may enter judgment on a
counterclaim or crossclaim under Rule 54(b) when it has jurisdiction to do so, even if the opposing party’s claims have
been dismissed or otherwise resolved.

Effective November 1, 2016.
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Utah Code

57-1-23 Sale of trust property -- Power of trustee -- Foreclosure of trust deed.

The trustee who is qualified under Subsection 57-1-21(1)(a)(i) or (iv) is given the power of sale
by which the trustee may exercise and cause the trust property to be sold in the manner provided
in Sections 57-1-24 and 57-1-27, after a breach of an obligation for which the trust property is
conveyed as security; or, at the option of the beneficiary, a trust deed may be foreclosed in the
manner provided by law for the foreclosure of mortgages on real property. The power of sale may
be exercised by the trustee without express provision for it in the trust deed.

Amended by Chapter 236, 2001 General Session
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NOV 2 1 201

By: Salt Lake County

Deputy Clerk
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON, fka THE
BANK OF NEW YORK, as Trustee for the
Certificate Holders CWMBS Series 2006-
HYBS,

RULING AND ORDER

Case No. 160902472

Judge Todd Shaughness
Plaintiff, & g y

Vs.

PAULA MITCHELL, AMERICA FIRST FEDERAL
CREDIT UNION, PEPPERWOOD
HOMEOWNER'’S ASSOCIATION, and JOHN
DOES 1-5,

Defendants.

Before the court is Defendant Paula Mitchell’s motion to dismiss re: waived compulsory

counterclaim and in the alternative motion to dismiss re: prior exclusive jurisdiction.! Oral was

I Also before the court is Plaintiff's objection to the reply memorandum filed by Mitchell.
The court agrees with Plaintiff that the reply memorandum is untimely, having been filed after a
deadline agreed to by counsel for the parties. Instead of filing the reply memorandum on that
date, Defendant filed a motion for a further extension of time. The same practice occurred earlier
in this case — Defendant negotiated an extension of a filing deadline and then, on that deadline,
filed a motion for a further extension rather than the agreed-upon memorandum. In that instance,
the court extended the deadline.

The court encourages — indeed requires — counsel to confer about matters such as
extensions of filing deadlines, expects that reasonable requests will be honored, and also expects
counsel to adhere to Standard 14 of the Standards of Professionalism and Responsibility. But
when an extension has been negotiated by counsel, that deadline governs and absent the most
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held November 16, 2016. Douglas R. Short represented Defendant, Brad G. DeHaan represented
Plaintiff The Bank of New York Mellon (“BNYM"), and Greg Howe appeared on behalf of American
First Federal Credit Union. Having considered the briefing and arguments of counsel, and for good
cause, the court now rules as follows.

On January 19, 2011, following commencement of non-judicial foreclosure proceedings by
BNYM, Mitchell filed suit in West Jordan, case no. 110400816 (“Mitchell I”), seeking a judicial
determination that BNYM lacks any interest in the subject property and quieting title in favor of
Mitchell. The trial court granted BNYM'’s motion to dismiss most of the claims and later granted
summary judgment in its favor on the remaining claims. The Utah Court of Appeals affirmed in
Mitchell v. ReconTrust Co. NA, 2016 UT App 88, 373 P.3d 189. Specifically, the court of appeals
upheld the district court’s determination that BNYM, and others, have a “‘valid, enforceable claim
against the Property based on the trust deed.”” Mitchell, 2016 UT App 88, 1 34 (quoting district
court opinion). The Court of Appeals prematurely issued an order of remittitur on August 16, 2016,
but recalled the remittitur the following day. Mitchell filed a petition for a writ of certiorari with

the Utah Supreme Court (case no. 20160635-SC); the supreme court has yet to rule on the

truly exceptional of circumstances, the court will not grant a further extension. Doing so is, in this
court’s view, completely inconsistent with the spirit and letter of the Standards of Professionalism
and Civility, and has the untoward effect of encouraging gamesmanship. For that reason, the
objection to the reply memorandum is sustained and the court declines to consider it. The matter,
however, is academic this time because the court has read the reply memorandum and nothing in
it would cause the court to reach a result different than what is explained here.
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petition. BNYM filed this action on April 15, 2016, seeking judicial foreclosure of the Property at
issue in Mitchell 1.2

Mitchell raises two grounds for dismissal: (1) BNYM was required to raise its judicial
foreclosure claim in Mitchell I; and (2) the doctrine of prior exclusive jurisdiction prevents this
court from exerting jurisdiction over the same property, parties, and claims at issue in Mitchell I.

Rule 13(a) of the Utah Rules of Civil Procedure requires a pleading to state as a
counterclaim “any claim which at the time of serving the pleading the pleader has against any
opposing party, if it arises out of the transaction or occurrence that is the subject-matter of the
opposing party’s claim . . ..” Utah R. Civ. P. 13(a). Mitchell argues BNYM was required by Rule
13(a) to bring its claim for judicial foreclosure as a counterclaim in Mitchell | because it arises from
the same transaction or occurrence against the same parties. The issue raised is whether a judicial
foreclosure claim is a compulsory counterclaim that, if not timely asserted, is waived. No Utah
cases have addressed the issue; accordingly, the court “may look to decisions under the federal
rules for guidance” since the Utah Rules of Civil Procedure are fashioned after the Federal Rules of
Civil Procedure. 438 Main Street v. Easy Heat, Inc., 2004 UT 72, 4| 64, 99 P.3d 801. In Douglas v.

NCNB Texas Nat. Bank, the Fifth Circuit Court of Appeals adopted the interpretation of Texas state

2BNYM also brought a breach of contract action against Mitchell, seeking payoff of the .
balance due under the Note.
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courts, holding that judicial foreclosure is not a compulsory counterclaim. Douglas v. NCNB Texas
Nat. Bank, 979 F.2d 1128, 1130 (5th Cir. 1992). The court reasoned that:

[T]lhe mortgagor should not be permitted to destroy or impair the

morgagee’s contractual right to foreclosure under the power of sale

by the simple expedient of instituting a suit, whether groundless or

meritorious, thereby compelling the mortgagee to abandon the

extra-judicial foreclosure when he had the right to elect, nullifying

his election, and permitting the mortgagor to control the option as
to remedies.

Id. (quoting Kaspar v. Keller, 466 S.W.2d 326, 329 (Tex. Civ. App. Waco 1971)). The purpose of this
rule is to prevent the borrower depriving the lender its choice of remedies, id., and has been
adopted by other jurisdictions. See, e.g., Erickson v. Ditech Financial, LLC, -- P.3d ---, 2016 WL
4059607 (D. Arizona 2016) (“[l]t cannot be concluded that, by seeking declaratory judgment that
[lender] was not the Note Holder or Beneficiary of the Deed of Trust, [borrower] forced [lender] to
elect judicial foreclosure or forever waived its right to do so.”); Chase Mortg. Company-West v.
Bufalini, 2004 WL 2866978 (Haw. Ct. App. 2004) (unpublished) (judicial foreclosure is not a
compulsory counterclaim); In re Draffen, 731 S.E.2d 435, 438 (N.C. Ct. App. 2012) (holding that the
federal rules do not require lender to filed a foreclosure action as a compulsory counterclaim in a
federal action thus state action seeking judicial foreclosure not barred by Rule 13(a)); Ruby Valley
Nat. Bank v. Wells Fargo Delaware Trust Co., N.A., 317 P.3d 174 (Mont. 2014) (finding senior
lienholder was not obligated to assert a compulsory counterclaim for judicial foreclosure during a

foreclosure action by junior lienholder because he was not a necessary party to the prior action
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and rule 13 does not prohibit senior lienholder from later initiating a foreclosure action against the
subject property).

Like the Texas statute at issue Douglas, Utah law grants a lender the option of judicially or
non-judicially foreclosing on property. Utah Code § 57-1-23 (LexisNexis 2016) (“The trustee who is
qualified . . . may exercise and cause the trust property to be sold in the manner provided in
Sections 57-1-24 [non-judicial foreclosure] and 57-1-27 [judicial foreclosure] . ..."”). Reading Rule
13(a) in the manner requested by Mitchell would eliminate BNYM'’s ability to select non-judicial or
judicial foreclosure and would permit Mitchell (and all, similarly-situated borrowers) to control the
lender’s foreclosure rights by simply filing a suit concerning the trust deed. Because the lender has
the option of selecting judicial or non-judicial foreclosure, and because the borrow is not entitled
to deprive the lender of its choice, the court concludes that a counterclaim for judicial foreclosure
is not compulsory and BNYM was not obligated to assert it as a counterclaim in Mitchell I.
Mitchell’s motion to dismiss is denied.

Mitchell alternatively contends this action must be dismissed because there is not yet a
final, non-appealable order in Mitchell I, and the real property at issue, characterized by Mitchell
as the res of this judicial foreclosure proceeding, remains before the court in Mitchell I, so the
claims are barred by the doctrine of prior exclusive jurisdiction. The doctrine of prior exclusive
jurisdiction appears to have been first recognized in Escalante Co. v. Kent, 7 P.2d 276 (Utah 1932).
There, a suit involving foreclosure on a mortgage was brought in Iron County and a later suit was

brought in Salt Lake County. The Utah Supreme Court stated:
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Where two actions between the same parties, on the same subject,
and to test the same rights, are brought in different courts having
concurrent jurisdiction, the court which first acquires jurisdiction . . .
retains its jurisdiction and may dispose of the whole controversy,
and no court of coordinate power is at liberty to interfere with its
action.

Escalante Co., 7 P.2d at 278; see also 21 C.).S. Courts §§ 255-57 (2016) (the court first acquiring
jurisdiction, particularly when court must have control of property to adjudicate the action, is
entitled to maintain it to the exclusion of other coordinate courts). The Supreme Court concluded
the Salt Lake County case could not proceed until the suit in Iron County had been resolved. This
rule rests upon “comity and the necessity of avoiding conflict in the execution of judgments by
independent courts, and is a necessary one because any other rule would unavoidably lead to
perpetual collision and be productive of most calamitous results.” /d. Similarly, in Nielson v.
Schiller, plaintiff was restrained from proceeding with his foreclosure suit against defendant in a
second county because the first county’s jurisdiction had already been invoked. Nielson, 66 P.2d
365, 367 (Utah 1937). In this situation, the Utah Supreme Court admonished that the second-
place court should have stayed its proceedings until termination of the case pending in the first-
place court. /d. at 368.

This case falls within the reach of the prior exclusive jurisdiction rule. Mitchell | involves the
same parties, the same property, and the same general subject matter - BNYM’s right to foreclose
on the property. The property is currently in the control of the Mitchell | court. BNYM argues

Mitchell | has been disposed, all claims have been dismissed or summary judgment granted in
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their favor by the trial court and affirmed by the Court of Appeals. However, there is not yet a
final, non-appealable judgment, and that cannot occur until the Court of Appeals has remitted the
action. While Utah’s appellate courts have never set out a comprehensive scope and purpose of
remittitur, it has opined the primary effect of remittitur “is to provide a clear indication that the
trial court has regained jurisdiction to take action consistent with the mandate.” State v. Lara,
2005 UT 70, 9 13, 124 P.3d 243 (citing Chase Manhattan Bank v. Principal Funding Corp., 2004 UT
9,99, 89 P.3d 109). Similarly, Rule 36 of the Utah Rules of Appellate Procedure requires the Court
of Appeals not to issue the remittitur until “after expiration of the time for filing a petition for writ
of certiorari” and, if a petition for writ of certiorari is timely filed, that filing automatically stays
remittitur until the Supreme Court’s disposition of the petition. Utah R. App. P. 36(a)(2). Thus,
while the petition is pending, no remittitur may issue, and jurisdiction remains with the appellate
courts.

Mitchell contends that the prior exclusive jurisdiction rule requires this court to dismiss this
case. The court disagrees. Dismissal is not the appropriate remedy in this situation, none of the
cases cited by Mitchell require or even suggest such action, and dismissal of this case could have
unanticipated and unintended collateral consequences. The Utah Supreme Court in Nielsen stated
that in these circumstances the second-place court should stay the proceeding pending resolution
of the first-place action. Staying the action pending the resolution of the petition for certiorari, as

opposed to dismissing it, is not only consistent with the Utah Supreme Court’s cases on the
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subject, it is also the path most likely “to achieve the just, speedy, and inexpensive determination”
of the parties’ dispute. Utah R. Civ. P. 1. Accordingly, Mitchell’s motion to dismiss is denied.

Neither party has explicitly requested a stay, as an alternative to dismissal. At oral
argument, the court asked counsel about the issue, and neither party requested requested that
relief then. In Plaintiff’s case, she disavowed that remedy, insisting that the court must dismiss the
case. The court is reluctant to grant a remedy that neither party has requested, but always retains
the inherent authority to do so. For that reason, and based on that inherent authority, the court
will stay further proceedings in this case until there is a final, non-appealable order in Mitchell I. At
that point, either party may file a motion to lift the stay. And to ensure that neither party’s rights
are adversely affected by the court’s decision to grant a stay even though the parties did not
request it, the court will permit either party to file a motion to lift the stay should they believe
circumstances warrant.

This ruling and order is the order of the court and no additional order is required to be

prepared.

DATED: November 21, 2016.
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3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON FK, - RULING
Plaintiff, - MINUTE ENTRY

VS. : Case No: 160902472

PAULA A MITCHELL, : Judge: TODD M SHAUGHNESSY
Defendant. : Date: December 8, 2016

Before the court is plaintiff®s motion to lift stay and submit for decision. The motion
is based on the Supreme Court®s denial of defendant®s petition for wreit of certiorari,
and the Utah Court of Appeals”™ remittitur dated December 7, 2016. Although defendant
objects to the motion as premature, and apparently envisions further briefing on the
subject, further briefing or argument is unnecessary. The conditions for lifting the
stay imposed by the court®s November 21, 2016, order plainly have been satisfied and
the stay is lifted. And with that, the court hereby denies defendant"s motion to
dismiss. No further order is required.

End OF Order - Signature at the Top of the First Page
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is based on the Supreme Court®s denial of defendant®s petition for wreit of certiorari,
and the Utah Court of Appeals”™ remittitur dated December 7, 2016. Although defendant
objects to the motion as premature, and apparently envisions further briefing on the
subject, further briefing or argument is unnecessary. The conditions for lifting the
stay imposed by the court®s November 21, 2016, order plainly have been satisfied and
the stay is lifted. And with that, the court hereby denies defendant"s motion to
dismiss. No further order is required.
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FILED
UTAH APPELLATE COURTS

DEC 2 2 2016

IN THE UTAH COURT OF APPEALS

----00000----
PAULA MITCHELL, )
Petitioner, ) ORDER
V. )
BANK OF NEW YORK MELLON, ) Case No. 20161026-CA
Respondent. )

Before Judges Orme, Christiansen, and Mortensen.

This matter is before the court on a petition for permission to appeal from an
interlocutory order filed pursuant to Rule 5 of the Utah Rules of Appellate Procedure.

IT IS HEREBY ORDERED that the petition for permission to appeal is denied.
DATED thisLl day of December, 2016.

FOR THE COURT:

Gregoer\n{]udge
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I hereby certify that on December 22, 2016, a true and correct copy of the foregoing
ORDER was deposited in the United States mail or was sent by electronic mail to be

delivered to:

BRAD G. DEHAAN

HILLARY R MCCORMACK
LUNDBERG & ASSOCIATES
brad.dehaan@lundbergfirm.com
hillary. mccormack@lundbergfirm.com

DOUGLAS R SHORT
ATTORNEY AT LAW
mail@consumerlawutah.com

BLAKE D. MILLER
CRAIG H HOWE
MILLER TOONE PC
bmiller@joneswaldo.com
chowe@joneswaldo.com

THIRD DISTRICT, SALT LAKE

ATTN: JULIE RIGBY AND CHERYL AIONO
chrisd@utcourts.gov

cheryla@utcourts.gov, julier@utcourts.gov

By

Ashley Dovidauskas
Judicial Assistant

Case No. 20161026
THIRD DISTRICT, SALT LAKE, 160902472
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FiLED GISTRICT COURT
Third Judicial District

JAN 17 207

SALT LAKE COUNTY

Deputy Clerk

By

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON, fka THE .
BANK OF NEW YORK, as Trustee for the
Certificate Holders CWMBS Series 2006-
HYBS,

RULING AND ORDER

Case No. 160902472

Plaintiff, Judge Todd Shaughnessy

Vs.

PAULA MITCHELL, AMERICA FIRST FEDERAL
CREDIT UNION, PEPPERWOOD
HOMEOWNER'’S ASSOCIATION, and JOHN
DOES 1-5,

Defendants.

Before the court is Defendant Paula Mitchell’s motion to dismiss. The previously scheduled
hearing is cancelled and the request for oral argument is denied because the court finds that the
issue raised by the motion has been authoritatively decided. Utah R. Civ. P. 7(h) (LexisNexis 2016)
(“The court must grant a request for a hearing on a motion . . . that would dispose of the action or
any claim or defense in the action unless the court finds that . . . the issue has been authoritatively
decided.”). Having considered the briefing, and for good cause, the court now rules as follows.

Defendant raises two grounds under Rule 12(b)(6) seeking to dismiss the claims against
her: (1) the claims are time barred by the statute of limitations; and (2) Plaintiff lacks standing to

bring this action. Defendant withdrew her statute of limitations defense after conceding there are
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“factual disputes at issue that will likely require discovery to resolve[,]” therefore the court does
not considered this argument as a basis for dismissing the current action. Defendant’s second
argument maintains that Plaintiff lacks standing to seek judicial foreclosure because it lacks any
ownership interest in the Note and has no beneficial ownership interests in the trust deed such
that it may seek foreclosure under Utah Code section 57-1-23. Defendant argues it was assigned
MERS’s beneficial interest in the trust (which includes the right to foreclose on the property) and,
therefore, has standing to pursue this action. Defendant asks this court to deny the motion on the
basis of collateral estoppel, since this issue was previously raised in Mitchell v. ReconTrust, 2016
UT App 88, 373 P.3d 189.
The party seeking to invoke collateral estoppel must show that:

(i) [T]he party against whom issue preclusion is asserted must have

been a party to . . .the prior adjudication; (ii) the issue decided in the

prior adjudication must be identical to the one presented in the

instant action; (iii) the issue in the first action must have been

completely, fully, and fairly litigated; and (iv) the first suit must have
resulted in a final judgment on the merits.”

Snyder v. Murray City Corp., 2003 UT 13, 9§ 35, 73 P.3d 325. In Mitchell, Defendant alleged that
“because MERS and its assignee [Plaintiff] lacked any beneficial ownership interest in the debt,
MERS and [Plaintiff] could not foreclose on the property.” Mitchell, 2016 UT App 88, 1 18. The
Court of Appeals concluded that, regardless of whether MERS satisfied the statutory definition of a
beneficiary, the trust deed’s terms gave it, and its assignee Plaintiff, the authority to foreclose on

the property. /d. 9 20 n.5, 22-23. This same issue underpins Defendant’s standing argument.
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Regardless of whether Plaintiff meets the statutory definition of “beneficiary” for purposes of
section 57-1-23, the trust deed gives it the authority to foreclose on the property.* The Mitchell
case involved the same parties, resulted in a final judgment on the merits,> and was completely,
fully, and fairly litigated. Having satisfied the elements of collateral estoppel, Plaintiff has
demonstrated it has standing to bring this action under Utah Code section 57-1-23 because it has
the right to foreclose and sell the property through the trust deed, irrespective of whether it
meets the statutory definition of “beneficiary.” Accordingly, Defendant’s motion to dismiss is
denied.

This ruling and order is the order of the court and no additional order is required to be

prepared in this matter.

DATED: January 17, 2017.

! This section provides that a judicial foreclosure may be sought by a “trustee who is
qualified under Subsection 57-1-21(1)(a)(i) or (iv) . . . or, at the option of the beneficiary ... in the
manner provided by law for the foreclosure of mortgages on real property.” Utah Code § 57-1-23
(LexisNexus 2016). “Beneficiary” is denied for purposes of this section in section 57-1-19, which
was directly at issue in Mitchell, 2016 UT App 88, 1 20.

2 0n December 2, 2016, the Utah Supreme Court denied Defendant’s Petition for Writ of
Certiorari making the decision in Mitchell a final, non-appealable order.
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Brad G. DeHaan (USB No. 8168)
Hillary R. McCormack (USB No. 11719)
LUNDBERG & ASSOCIATES, PC
Attorneys for Plaintiff

3269 South Main Street, Suite 100

Salt Lake City, Utah 84115

Telephone: (801) 263-3400
brad.dehaan@lundbergfirm.com

Attorneys for Plaintiff
Parcel No. 28-22-203-047
L&A Case No. 14.64383.2/JAT

IN THE THIRD JUDICIAL DISTRICT COURT, SALT LAKE DEPARTMENT
SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON fka

REQUEST FOR JUDICIAL NOTICE
THE BANK OF NEW YORK, AS TRUSTEE Q N
FOR THE CERTIFICATEHOLDERS
CWMBS SERIES 2006-HYBS,

Plaintiff,

Vs. Civil No. 160902472

PAULA A. MITCHELL, AMERICA FIRST

FEDERAL CREDIT UNION, PEPPERWOOD -
HOMEOWNER’S ASSOCIATION, AND Judge Todd M, Shaughnessy
JOHN DOES 1-5,

Defendants

Pursuant to Rule 201 of the Utah Rules of Evidence, plaintiff The Bank of New York
Mellon tka The Bank of New York, as Trustee for the Certificateholders CWMBS Series
2006-HYBS (“BNYM?”), by and through its counsel, hereby respectfully requests the Court take

judicial notice of the tollowing:
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1. The Order Denying Plaintiff*s Motion entered on February 28, 2014, in Case No.

110400816, Third District Cowrt, State of Utah, a copy of which is attached hereto as Exhibit A.

2. The Order entered on January 14, 2015, in Case No, 20140113, Utah Court of

Appeals, State of Utah, a copy of which 1s attached hereto as Exhibit B.

3. The Utah Court of Appeals decision in Mifchell v. ReconTrust Co. N4, 2016 UT

App 88,373 P.3d 189, a copy of which is attached hereto as Exhibit C.

Vh
DATED this 3 day of March, 2017.

LUNDBERG & ASSOCIATES, PC

Brz\d G. DeHaan
Attomey for Plaintiff

CERTIFICATE OF MAILING
I certify that on the q day of March, 2017, T caused a copy of the foregoing

instrument to be mailed, postage prepaid, or via electronic service, to the following;:

Douglas Short

2290 East 4500 South, Ste. 220
Holladay, Utah 84117
maili@consumerlawutah.com

Blake D). Miller

Craig H. Howe

Jones Waldo

170 S. Main St., Suite 1500

Salt Lake City, Utah 84101-1644
chowe(@joneswaldo.com
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bmiller(@joneswaldo.com

Pepperwood Homeowners Association
R/A Teerlink Property Services, LLC
2500 Pepperwood Dr.

Sandy, Utah 84092

(}\Wﬂ AL
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THIRD DISTRICT COURT IN AND POR SALT LAKE COUNTY “’07.“

WEST JORDAN DEPARTMENT, STATE OF UTAH

Paula A Mitchell and Wade Mitchell

Plaintiffs
Order Denying Plaintiff’s Motion

Recontrust Company, N.A,, anational
agsociation; The Bank of New York '
‘Mellon as Trustec for the Certificate
Holdets CWMBS Series 2006-HYBS;
Armand T, Howell, an individual; :
America’s Wholesale Lender, a corporation Case: 110400816
or d/b/a of Countrywide Hdme Loans Inc.;
BAC Home Loans Setvicing LP, a foreign Judge Barry G Lawrenee
limited partnership and DORES, 1-1000

Defendants

THIS MATTER is before the Court on Plaintiffs’ Motion to Cortect Misstatemerits. The
Parties brisfed the igsues' and the Court has determined that s heating on the motion is not
necessary.” Huaving reviewed the record and considering the arguments of counsel, the Court now
issues the following Order.

! The Court notes that on February 10, 2014, plaintiffs* counsel requested an additional
week to file his reply memorandum, Then, on February 18, 2014, counsel again asked for an
additional week, Then, on February 25, 2014, counsel asked for yet another week, or until March
7, 2014 to file a reply, This is an improper and dilatory tactic that counsel has used in the past. In
fact, in the Court’s Order Granting Summary Judgment deted September 20, 2013, at fh, 2, the
Court stated that counsel’s repeated use of this delay tactic was “improper, abusive and unfajr.”
Accordingly, it is concerning to the Court that counsel continues to employ this tactic.

* A hearing is not necessary because Plaintiffs’ motion is not a dispositive motion, See
Utah R, Civ; P, 7(g) (only requiring the court to hold hearings on motions “that would dispose of
the action or any claim or defense in the action™), This is not a dispositive motion. The Court
previously dismissed all claims and Plaintiffs’ motion merely seeks to revive them.

1
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In a series of three rulings spanning nearly two years, the Court dismissed all of
Plaintiffs’ claims against all Defendants, First, in a Memorandum Decision entered March 14,
2012, the Court dismissed “all claims ... except the Third Cause of Action to the extent it asserts
estoppel, and the Ninth Cause of Action for Breach of Contract,” Next, in an Order Granting
Surmmary Judgment entered September 20, 2013, the Court dismissed the remaining claims
against all Defendants except Armand Howell, Finally, in a Memorandum Decision and Order
enfered January 3, 2014, the Court dismissed all claims against Howell. The last order was a final
order as it disposed of all claims against all patties and “ended the controversy between the
litigants.” Loffiedo v. Holt, 2001 UT 97, | 12 (citing Kennedy v. New Era Indus., Inc., 600 P.2d
534, 536 (Utah 1979)). Plaintiffs now seck relief from these three rulings in a motion entitled
“Motion to Correct Misstatements as to Status of the Case as to Scope of Court’s Ruling,”

The pending motion is not authorized by the Utah Rules of Civil Procedure and is the
type of motion that was expressly forbidden by the Utah Supreme Coutt in Gilleit v, Price, 2006
UT 24, 135 P.3d 861, In Gillest, the court ended the “comunon practice” dmiong Utah attorneys to
file post-judgment motions to reconsider and “other similatly titled motions.” /4. at § 7. In doing
50, the court reasoned that “the fotn of a motion does matter because it directs the court and
litigants to the specific, and available, relief sought.” Id. at { 8. The court eoncluded that

[h]ereafter, when a party seeks relief from a judgment, it must turn to the rules to
determine whether relief exists, and if so, direct the court to the specific relief
available. Parties can no longer leave this task fo the court by filing so~called
motions to reconsider and velying upon disttict couris to construe the motions
within the rules.

. atq 8.

Here, although Plaintiffs’ motion includes a passing reference in a footnote to Rule 59,
Plaintiffs Fil to explain why they are entitled to telief under that rule. Missing from Plaintiffs’
motion is any analysis of the grounds listed in Rule 39, In substance, Plaintiffs’ motion merely
seeks recongideration of the Court’s carlier rulings. Because Plaintiffs’ motion is not recognized
by the rules and fails to “direct the court to the specific relief available,” Jd. at &, the Court will
deny the motion,

Even if the Cowrt wete to consider Plaintiffs’ argument, the Court would not be
petsuaded to reconsider its eatlier rulings.” The Court’s three prior rulings, taken together,
dismizsed all elaims againgt all defendants. Plaintiffs have failed to identify a single claim that
was not disposed of by the earfier rulings, Rather, Plaintiffs have merely repackaged arguments

3 Plaintiffs argue that the Court’s eatlier rulings did not dismiss all of their ¢laims and
that any characterization to the contrary by the Court is error, Plainfiffs contend that each “Cause
of Action” in their Complaint contained multiple “claims™ and that the Court improperly
dismissed whole “Causes of Action” without considering each “claim,”

2
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that have already been considered and rejected by the Court, The Court sees no reason to
reconsider its carlier rulings or to correct any “misstatements as to the status of the case.”

Based on the foregoing, the Court hereby DENIES Plaintiffs* Motion to Correct

™ _
Dated this 22 g of Fehruary, 2014

Misstatements. No additional order is necessary.

B:al' "

Distriet Co )
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I certify that a copy of the attached document was gent to the
following people for case 110400816 by the method and on the date
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MAIL: ALLISON R BARGER 648 E 100 8§ SALT LAKE CITY, UT 84102
MAIL: JENNIFER M DAVENPORT 648 E 100 § SALT LAKE CITY UT 84102
MATL: JEFFREY & RASMUSSEN 170 S MAIN 8T STE 950 SALT LAKE CITY
UT 84101

MAIL: DOUGLAS R SHORT 177 E FT UNIQN BLVD MIDVALE UT 84047
MAIL: CHANDLER P THOMPSON 170 S MAIN ST STE 950 SALT TLAKE CITY
UT 84101

02/28/2014 /s/ LISA MUNK
Date:
Deputy Court Clerk
Printed: 02/28/14 10:06:50 Page 1 (last)
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FILED
UTAH APPELLATE COURTS
IN THE UTAH COURT OF APPEALS JAN 14 2015

-—-00000----

PAULA A. MITCHELL
AND WADE MITCHELL,

ORDER
Plaintiffs and Appellants,

Case No. 20140113-CA
V.

RECONTRUST COMPANY, ET AL.,

Defendants and Appellees.

T T N il

———

This matter is before the court on Appellants’ motion to dismiss their own appeal
for lack of jurisdiction, and Appellees’ motion to dismiss the appeal based on
Appellants’ failure to timely file their brief. The district court has resolved all causes of
action raised in the litigation. Further, the final order of the district court complied with
rule 7(f)(2) of the Utah Rules of Civil Procedure.

IT IS HEREBY ORDERED that the motion to dismiss for lack of jurisdiction is
denied.

IT IS ALSO HEREBY ORDERED that the motion to dismiss the appeal for failure
to timely file a brief is denied. Appellants shall file their brief within thirty (30) days of
the date of this order. However, because Appellants have already been granted two
extensions to file their brief, Appellants should not expect to be granted any further
extensions absent extraordinary circumstances beyond their control.

Dated this iLfmaay of January, 2015.

FOR THE COURT:

Stephen L. Roth, Judge
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CERTIFICATE OF SERVICE

I hereby certify that on January 14, 2015, a true and correct copy of the foregoing

ORDER was deposited in the United States mail or was sent by electronic mail to be

delivered to:

JENNIFER M. DAVENPORT
ALLISON R BARGER
MATHESON & HOWELL PC
jmdavenport@stoelhw.com

abarger@mathesonhowell.com

DOUGLAS R SHORT
ATTORNEY AT LAW
mail@consumerlawutah.com

CHANDLER P, THOMPSON
JEFEREY SCOTT RASMUSSEN
AKERMAN LLP
chandler.thompson@akerman.com
jeffrey.rasmussen@akerman.com

Dated this January 14, 2015.

o 300G
A@al Assxst@

Case No. 20140113
District Court No. 110400816
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2016 UT App 88

THE UTAH COURT OF APPEALS

PAauULA A, MITCHELL AND WADE MITCHELL,
Appellants,
v,

RECONTRUST COMPANY NA, THE BANK OF NEW YORK MELLON,
ARMAND J. HOWELL, AMERICA’S WHOLESALE LENDER, AND BAC
HOME LOANS SERVICING LI,

Appellees,

Opinion
No. 20140113-CA
Filed April 28, 2016

Third District Court, West Jordan Department
The Honorable Barry G. Lawrence
No. 110400816

Douglas R. Short, Attorney for Appellants

Chandler P. Thompson and Robert H. Scoitt,
Attorneys for Appellees ReconTrust Company NA,
The Bank of New York Mellon, America’s Wholesale
Lender, and BAC Home Loans Servicing LP

Armand J. Howell, Appellee Pro Se
SENIOR JUDGE RUSSELL W. BENCH authored this Opinion, in which

JUDGE MICHELE M. CHRISTIANSEN concurred.? JUDGE J, FREDERIC
VOROS JR. concurred, with opinion.

BENCH, Senior Judge:

q1 Paula A. Mitchell and Wade Mitchell appeal from the
district court’s orders dismissing several of their claims and
granting summary judgment on their remaining claims in favor

1. Senior Judge Russell W. Bench sat by special assignment as
authorized by law. See generally Utah R. Jud. Admin. 11-201(6).
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of ReconTrust Company NA, the Bank of New York Mellon
(BNYM), America’s Wholesale Lender (AWL}), BAC Home Loans
Servicing LP (BAC), and Armand J. Howell. We affirm.

BACKGROUND

92 Paula Mitchell obtained a $1 million loan from AWL in
2006. To secure this loan, she executed a trust deed in favor of
AWL on real property in Salt Lake County. The trust deed
defined AWL as “Lender” and designated Stewart Matheson as
the trustee. The trust deed provided that Mortgage Electronic
Registration Systems Inc. (MERS) “is acting solely as nominee
for Lender and Lender’s successors and assigns” and “is the
beneficiary under this Security Instrument.” The trust deed also
indicated that Paula Mitchell

agree[d] that MERS holds only legal title to the
interests granted by Borrower in this Security
Instrument, but, if necessary to comply with law or
custom, MERS (as nominee for Lender and
Lender’s successors and assigns) has the right: to
exercise any or all of those interests, including, but
not limited to, the right to foreclose and sell the

Property.

13 On August 17, 2010, MERS recorded a document
assigning its beneficial interest under the trust deed to BNYM.
That same day, BNYM recorded a substitution of trustee in
which BNYM, as the current beneficiary, appointed ReconTrust
as successor trustee under the frust deed. Also on that day,
ReconTrust filed a notice of default and intent to sell the
property. According to the notice, Paula Mitchell had defaulted
on her loan obligation by failing to make payments since May
2010.

14  Attempting to prevent foreciosure, Paula and Wade
Mitchell filed a complaint in January 2011 against ReconTrust,

20140113-CA 2 2016 UT App 88
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BNYM, AWIL, and BAC (collectively, Bank Defendants). The
Mitchells also named Howell as a defendant, alleging that he
was an attorney who “traditionally conducts foreclosure sales
for ReconTrust and is expected to conduct the sale [of the
Mitchells” property] unlawfully.”? The Mitchells raised claims
generally based on a theory that MERS, which was referred to as
the nominee of the lender and the beneficiary under the terms of
the trust deed, lacked authority to appoint BNYM as the
successor beneficiary and that BNYM thus lacked authority to
appoint ReconTrust as the successor trustee. The Mitchells also
alleged that ReconTrust was not authorized to serve as a trustee
under Utah's statutes. Further, they alleged that BAC, which was
servicing the loan and was purportedly acting as an agent of
BNYM, “directed [the Mitchells] to default in order to be able to
seek a modification because that would be the only way to
obtain a loan modification.” Because they purportedly defaulted
at BAC's suggestion, the Mitchells alleged that the defendants
were estopped from enforcing the trust deed and note.

5 In terms of relief, the Mitchells sought declaratory
judgments clarifying the respective rights under the trust deed
and note, invalidating the substitution of trustee and notice of
default, declaring the debt unsecured and that the defendants
may not foreclose the trust deed, and declaring that the debt had
been satisfied via insurance or credit default swaps. The

2. Howell is mentioned only three more times in the complaint.
In the claim for punitive damages, the Mitchells alleged that
“"Howell knows of the legal deficiencies in ReconTrust’s efforts
to act as a foreclosing trustee, and that ReconTrust is not
qualified under the statute to serve as a foreclosing trustee, and
yet he turms a blind eye to such defects and knowingly conducts
unlawful sales for them.” They also alleged that Howell and the
other defendants “colluded in their nationwide practices” and
claimed that punitive damages were necessary to “dissuade Mr.
Howell from continuing to conduct unlawful sales for
ReconTrust.”

20140113-CA 3 2016 UT App 88
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Mitchells also sought a permanent injunction of any foreclosure
sale conducted by ReconTrust on behalf of BNYM, an order
quieting title to the subject property in their names, an award of
punitive damages, and an award of attorney fees incurred in
defending against an improper foreclosure.

96 Bank Defendants moved to dismiss, arguing that the
Mitchells failed to state any claims upon which relief could be
granted. In support of their motion, Bank Defendants indicated
that on October 6, 2011, ReconTrust had recorded a cancellation
of notice of default, thereby mooting the Mitchells’ claims
challenging ReconTrust’s authority to act as a trustee with power
of sale because ReconTrust would not be conducting any further
foreclosure proceedings on the Mitchells’ property.

17  The district court granted the motion to dismiss in part
and dismissed nine of the Mitchells” eleven claims. The court
first determined that under the terms of the trust deed, “MERS
was the statutory beneficiary and, by contract, the agent of the
Lender and the Lender’s successors.” The court explained that
"MERS assigned its interest to BNYM and [BNYM] is now,
under the terms of the [trust deed] and the statute, the
beneficiary.” The court then addressed each cause of action.
Regarding the Mitchells” first cause of action seeking a
declaration with respect to the true ownership of the debt, “and
by extension the authority of [the] defendants to foreclose,” the
district court concluded that it stated “no genuine claim for
declaratory relief” because “MERS had, and BNYM has,
authority to commence foreclosure under the terms of the [trust
deed] and the Utah statutes.” Because the tenth cause of action
was “a restatement of the [flirst,” the court dismissed the tenth
cause of action for the same reasons,

98 The court proceeded to dismiss the second and seventh
causes of action, which challenged the notice of default and
alleged a breach of duty by the trustee, as moot in light of the
cancellation of the notice of default. As for the fourth cause of
action, based on a theory that the ownership of the debt had

20140113-CA 4 2016 UT App 88
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been severed from the trust deed, the court dismissed it because
“[njo fact is alleged suggesting that the [trust deed] has been
severed from the underlying obligation, nor is there any
allegation how, under Utah law, this might occur.” The court
also dismissed the fifth cause of action, stating that “the claim
fails to allege any basis for concluding that payment by a third
party to the holder of the debt satisfies” the Mitchells’
obligations under the note and trust deed. The court dismissed
the sixth cause of action for quiet title. It reasoned that BNYM
was the beneficiary and that any securitization of the debt “does
not change the [trust deed’s] terms . . . making BNYM now the
agent (nominee) for the current owner or owners of the debt.”
Moreover, the Mitchells did not dispute that their title was
subject to the frust deed. Last, the court dismissed the eighth
cause of action for an injunction and the eleventh cause of action
for punitive damages because both were remedies rather than
stand-alone claims.

95 The district court denied Bank Defendants’ motion to
dismiss with respect to two causes of action. Specifically, the
court concluded that the third cause of action, which appeared to
be based on theories of estoppel and breach of the implied
covenant of good faith and fair dealing, possibly stated a claim
because “actions by the Lender or its agents encouraging [the
Mitchells] to default may constitute a modification of the
underlying agreement, a waiver of one or more of its terms, or
act to estop the current lender from asserting certain contractual
terms.” The court also determined that the ninth cause of action
survived the motion to dismiss because it sought attorney fees
related to a breach of contract and therefore “if [the Mitchells’]
estoppel[] theory establishes that the contract was modified by
[BAC’s] conduct, a breach of contract may be proven.”
Accordingly, the district court allowed the Mitchells to proceed
on their third and ninth causes of action.

110  Bank Defendants later moved for summary judgment on
the remaining two claims. The court granted this motion. It
reasoned that all possible legal theories for the third cause of

20140113-CA 5 2016 UT App 88
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action relied upon “the alleged misrepresentation that occurred
in March 2010 regarding a possible loan modification.” The court
then concluded that the evidence showed, “[at] most,” that the
Mitchells had a “subjective understanding that they had been
assured that a loan modification would occur.” Thus, it was
“undisputed that there was never an agreement to modify
according to any certain terms, and there was certainly nothing
in writing.” Given this undisputed fact, and noting that the third
cause of action was “unclear as to precisely its legal theory or the
relief sought,” the court determined that “there can be no claim
that [BAC] is bound by a modified loan agreement as a matter of
law” and that a waiver claim likewise would fail. Similarly, the
court concluded that a claim for breach of the covenant of good
faith and fair dealing would fail because “there can be no
implied duty arising” under a nonexistent modification and “no
such duty can be implied out of the [Mitchells’] existing loan.”
The court also concluded that any claim grounded in promissory
estoppel failed because, inter alia, the Mitchells could not
reasonably rely on such an indefinite promise and because the
record did not support actual reliance. Consequently, the court
dismissed the third cause of action. Because the ninth cause of
action depended on the success of the third cause of action, the
court dismissed the ninth cause of action as well. Then, upon
Bank Defendants” motion, the district court determined that the
Mitchells had failed to comply with discovery orders and
dismissed the complaint as a discovery sanction; the sanction
served as a separate and independent basis for dismissing the
Mitchells” claimns.

11  After these orders were entered, Howell, who had not
joined Bank Defendants” motions, moved for summary
judgment. The district court granted Howell’s motion, stating
that “the reasoning of [the rulings with regard to Bank
Defendants] applies with equal force to Howell and compels a
similar result.” The court emphasized that the Mitchells had “not
pointed to an independent cause of actioni against Howell that
was not addressed in the prior rulings.” The court further
explained that “the Complaint alleges that Howell was merely

20140113-CA 6 2016 UT App 88
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acting on behalf of ReconTrust and is devoid of any allegations
that Howell engaged in conduct that would somehow create
liability separate from the other Defendants.” Accordingly, the
court granted summary judgment to Howell and thereby
disposed of all of the Mitchells” claims. The Mitchells appeal.?

ISSUES AND STANDARDS OF REVIEW

412 The Mitchells contend that the district court erred in
dismissing nine of their claims. “A district court’s ruling on ... a
motion to dismiss . . . is a legal question which we review for
correciness.” Commonwealth Prop. Advocates, LLC v. Mortgage Elec.
Registration Sys., Inc., 2011 UT App 232, ] 6, 263 P.3d 397.

913  The Mitchells next challenge a number of the district
court’s rulings relating to evidence presented in connection with
summary judgment, In particular, they contend that the district
court erred in its rulings on motions to strike several affidavits.
They also contend that the district court erred in refusing to take
judicial notice of declarations from witnesses in a separate
action. “We review a district court’s decision on a motion to
strike affidavits submitted in support of or in opposition to a
motion for summary judgment for an abuse of discretion.”
Portfolio Recovery Assocs., LLC v. Migliore, 2013 UT App 255, 1 4,

3. The Mitchells moved this court for permission to file over-
length briefs. Although we granted their motion to file an over-
length opening brief, we denied their motion to file an over-
length reply brief. The Mitchells nevertheless included, as they
explain, the “full reply brief they would have filed by attaching
[it] in the addendum” to their reply brief. This attachment
constitutes “a blatant attempt fo skirt” this court’s order and the
page limitations stated in rule 24(f) of the Utah Rules of
Appellate Procedure. See Aspenwood, LLCv. CA.T., LLC, 2003 UT
App 28, T 46, 73 P.3d 947. Consequently, we have not considered
this addendum.

20140113-CA 7 2016 UT App 88
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314 P.3d 1069. Likewise, “[w]e review the [district] court’s
judicial notice of prior adjudicated facts under Rule 201 of the
Utah Rules of Evidence for abuse of discretion.” In re J.B., 2002
UT App 267, | 14, 53 P.3d 958.

{14 The Mitchells contend that the district court erred in
rendering summary judgment against them on their remaining
two claims. We review the district court’s decision for
correctness.! Commonwealth Prop. Advocates, 2011 UT App 232,
Te.

115 Finally, the Mitchells contend that they are entitled to
attorney fees. “Whether attorney fees are recoverable is a

question of law . . . .” R.T. Nielson Co. v. Cook, 2002 UT 11, q 16,

40 P.3d 1119.

ANALYSIS
I. Claims Dismissed Under Rule 12(b)(6)

116  On appeal, the Mitchells challenge the dismissal of several
claims. Rule 12(b)(6) of the Utah Rules of Civil Procedure allows
a defendant to move to dismiss an action that the defendant
believes “fail[s] to state a claim upon which relief can be
granted.” Utah R. Civ. P. 12(b)(6). “[A] rule 12(b)(6) motion to
dismiss admits the facts alleged in the [complaint] but challenges
the {plaintiff's] right to relief based on those facts.” Maese v.

4. The Mitchells also contend that the district court erred in
dismissing their claims as a discovery saunction. After
determining that the Mitchells had failed to comply with
discovery orders, the district court dismissed the complaint as a
discovery sanction but stated that this rationale served as an
alternative ground for dismissing the complaint. Because we
affirm the district court’s dismissal of the Mitchells’ claims on
the merits, see infra 9 56, 60, we do not reach the alternative
basis for its decision.

20140113-CA 8 2016 UT App 88
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Davis County, 2012 UT App 48, q 3, 273 P.3d 949 (citation and
internal quotation marks omitted). Thus, a district court should
grant a motion to dismiss when, “assuming the truth of the
allegations in the complaint and drawing all reasonable
inferences therefrom in the light most favorable to the plaintiff, it
is clear that the plaintiff is not entitled to relief.” Hudgens v.
Prosper, Inc.,, 2010 UT 68, q 14, 243 P.3d 1275 (citation and
internal quotation marks omitted). In evaluating a motion to
dismiss, the district court may “consider documents that are
referred to in the complaint and [are] central to the plaintiff's
claim” and may also “take judicial notice of public records.”
BMBT, LLC v. Miller, 2014 UT App 64, { 6, 322 P.3d 1172
(alteration in original) (citations and internal quotation marks
omitted). Our review of the district court’s dismissal orders
requires us to “accept the plaintiff's description of facts alleged
in the complaint to be true, but we need not accept extrinsic facts
not pleaded[,] nor need we accept legal conclusions in
contradiction of the pleaded facts.” Reynolds v. Woodall, 2012 UT

App 206, 10, 285 P.3d 7 (citation and internal quotation marks
omitted).

17 We will address the Mitchells’ causes of action by
category based upon the district court’s rationale for dismissal.
Thus, we consider the district court’s dismissal orders relying on
its conclusions that Bank Deftendants had authority to cornmence
foreclosure proceedings, that the cancellation of ReconTrust's
notice of default mooted several claims, that the trust deed had
not been severed from the debt, that the debt had not been
satisfied, that the Mitchells were not entitled to quiet title, and
that punitive damages were not appropriate.

A, The Authority to Appoint a Successor Trustee and the
Authority to Foreclose

18  The Mitchells challenge the dismissal of their first and
tenth causes of action. The first cause of action sought
clarification of the “true ownership of the [d]ebt” and “by
extension the authority of [the] defendants to {oreclose upon the
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Property.” It alleged that because MERS and its assignee BNYM
lacked any beneficial ownership interest in the debt, MERS and
BINYM could not foreclose on the property. The tenth cause of
action similarly sought to block a non-judicial foreclosure on the
ground that MERS did not have “any beneficial interest in the
Property or the Trust Deed that could even possibly be assigned
to BNYM.” The district court deemed the tenth cause of action to
be a “restatement” of the first. Then, after taking judicial notice
of the trust deed and the promissory note, the court ruled that
both causes of action failed because “MERS had, and BNYM has,
authority to commence foreclosure under the terms of the [trust
deed].”

T19 The Mitchells argue that MERS and its assignee BNYM
lacked the authority to appoint ReconTrust as the successor
trustee for the purpose of foreclosing on the property. In
support, they contend that “[o]nly a statutorily defined
‘Beneficiary” may initiate the non-judicial foreclosure of the trust
deed.” The Mitchells further contend that MERS did not meet
the statutory definition of a “beneficiary” and that BNYM, as
MERS's assignee, therefore could not validly appoint ReconTrust
as successor trustee. Bank Defendants counter that MERS and its
assignee had the authority to foreclose and appoint a successor
trustee under the terms of the trust deed itself. We agree with
Bank Defendants.

920 Utah Code section 57-1-19(1) defines a “beneficiary”
under a trust deed as “the person named or otherwise
designated in a trust deed as the person for whose benefit a trust
deed is given, or his successor in interest.” Utah Code Anmn.
§ 57-1-19(1) (LexisNexis 2010). However, even if the Mitchells
are correct that MERS does not meet this definition,® the terms of

5. The district court ruled that MERS was a statutory beneficiary
as defined by section 57-1-19(1). The district court reasoned that
the statute defines “beneficiary” as “’the person named or
otherwise designated in a trust deed as the person for whose

(continued...)
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the trust deed nevertheless gave MERS the authority to appoint
a successor frustee and foreclose on the property.

21 Case law from this court and the Tenth Circuit Court of
Appeals indicates that a trust deed’s plain language may give
MERS, as “nominee for Lender and Lender’s successors and
assigns,” the authority to appoint a successor frustee.
Specifically, this court has previously suggested that at least one
of the statutes governing conveyances does not “imply([] . . . or
somehow indicat[e] that the original parties to the Note and
Deed of Trust cannot validly contract at the ocutset ‘to have
someone other than the beneficial owner of the debt act on
behalf of that owner to enforce rights granted in [the security
instrument].”” Commonwealth Prop. Advocates, LL.C v. Morigage
Elec. Registration Sys., Inc., 2011 UT App 232, T 13, 263 P.3d 397
(third alteration in original) (quoting Marty v. Morigage Elec.

(...continued)

benefit a trust deed is given, or his successor in interest””’; that
MERS was named in the trust deed as the beneficiary; and that
MERS’s status as nominee of the Lender was thus of no
consequence under the statufory definition. (Quoting Utah Code
Ann. § 57-1-19.) The United States Court of Appeals for the
Tenth Circuit reached a different conclusion on a similar
question in Burnett v. Morigage Electronic Registration Systems,
Inc, 706 F.3d 1231 (10th Cir. 2013). On analogous facts, it
apparently concluded that MERS could not be “the person
named or otherwise designated in a trust deed as the person for
whose benefit a trust deed is given,” because MERS held “no
ownership right in the note.” Id. at 1237. Based on Burnett, Bank
Defendants concede that the district court apparently erred. We
express no opinion on this point. But we agree with the district
court and the Tenth Circuit in Burnett that the statute is not
dispositive where, as here, the trust deed expressly grants MERS
the right to foreclose and sell the property and thus, by
implication, the right to appoint a successor trustee for that
purpose, Id.
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Registration Sys., No. 1:10-cv-00033-CW, 2010 WL 4117196, at *5
(D. Utah Oct. 19, 2010)). In other words, “[t]he plain language of
[a conveyancing] statute does nothing to prevent MERS from
acting as nominee for Lender and Lender’'s successors and
assigns when permitted by the Deed of Trust.” Id. Similarly, the
Tenth Circuit has noted that even when “MERS is not a
beneficiary as that term is defined in [Utah Code section]
57-1-19(1)[] . . . MERS nonetheless [may have the] authority to
appoint [a successor trustee] and foreclose on [a] property”
under the plain language of the trust deed. See Burnett v.
Mortgage Elec. Registration Sys., Inc., 706 F.3d 1231, 1237 (10th Cir.
2013).

22 Consistent with this case law, we conclude that the terms
of the trust deed in this case explicitly gave MERS the right to
appoint a successor trustee regardless of whether MERS satisfied
the statutory definition of a beneficiary. The trust deed explained
with respect to substituting the trustee that “Lender, at its
option, may from time to time remove Trustee and appoint a
successor trustee to any Trustee appointed hereunder.” But the
trust deed also stated,

Borrower understands and agrees that MERS holds
only legal title to the interests granted by Borrower
in this Security Instrument, but, if necessary to
comply with law or custom, MERS (as nominee for
Lender and Lender’s successors and assigns) has
the right: to exercise any or all of those interests,
including, but not limited to, the right to foreclose
and sell the Property; and to take any action
required of Lender including, but not limited to,
releasing and canceling this Security Instrument.

Because the trust deed granted MERS, as nominee for Lender
and its assigns, the right “to exercise any or all of those interests”
“granted by Borrower in this Security Interest” and the right “to
take any action required of Lender,” the trust deed allowed
MERS to remove the trustee and appoint a successor trustee on
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Lender’s behalf. Tt also gave MERS the “right to foreclose and
sell the Property.” See, e.g., Sincere v. BAC Home Loans Servicing,
LP, No. 3:11-cv-00038, 2011 WL 6888671, at *5 (W.D. Va. Dec. 30,
2011) (construing a similar trust deed and concluding that “the
plain terms of the deed of trust supplied MERS with the

" authority to take any action required of the lender, including

foreclosing and selling the property in the event of a default as
well as appointing substitute trustees to do the same,” and
noting that the borrower’s signature on the trust deed “indicates
that he agreed MERS had the authority to take any action
required of the lender”); Ramirez-Alvarez v. Aurora Loan Servs.,
LLC, No. 01:09cv1306, 2010 WL 2934473, at *3 (E.D. Va. July 21,
2010) (interpreting similar language in a trust deed to mean that
the borrower “agreed that MERS, filling the dual roles of
beneficiary and nominee for the lender, had the right to foreclose
on the property and take any action required of the lender, such
as the appointment of substitute trustees”). Thus, we conclude
that the trust deed’s terms, to which Paula Mitchell agreed,
provide MERS and its assignee BNYM the authority to appoint a
successor trustee. Consequently, BNYM could validly appoint
ReconTrust as successor trustee in accordance with the trust
deed’s plain language.

123  The Mitchells’ challenge to the dismissal of their first and
tenth causes of action depends upon their assertion that MERS
and its assignee BNYM lacked authority to foreclose, But as we
have concluded, the plain terms of the trust deed authorized
MERS, as Lender’s nominee, “to foreclose and sell the Property.”
Accordingly, the district court did not err in dismissing the
Mitchells” first and tenth causes of action.

B. The Claims Dismissed as Moot

124 The Mitchells argue that the district court erred in
dismissing the second and seventh causes of action as moot,
asserting that “the questions of what duties ReconTrust had, and
still has, to the Mitchells remain unanswered.” The second cause
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of action challenged ReconTrust’s qualifications as successor
trustee and its actions, including its notice of default. The
seventh cause of action alleged that ReconTrust breached its
duties as successor trustee by initiating a non-judicial foreclosure
sale without authority to do so. Thus, both causes of action
challenged ReconTrust’s power as successor trustee to carry out
a non-judicial foreclosure sale. The district court determined that
these two claims were moot by virtue of the fact that ReconTrust
withdrew ifs notice of default and represented to the court that it
would not be conducting any further foreclosure proceedings on
the Mitchells” property. |

125  “If the requested judicial relief cannot affect the rights of
the litigants, the case is moot and a court will normally refrain
from adjudicating it on the merits.” Merhish v. H.A. Folsom
& Assocs., 646 P.2d 731, 732 (Utah 1982) (citation and internal
quotation marks omitted). “Once a controversy has become
moot, a trial court should enter an order of dismissal.” Id. at 733.

P26  The Mitchells acknowledge that ReconTrust withdrew the
notice of default but nevertheless argue that these causes of
action are not moot, because ReconTrust lacks the statutory
authority to conduct a non-judicial foreclosure sale. We first note
that this argument is contrary to their statement before the
district court that they voluntarily agreed to dismiss “their
present request for a declaratory judgment that ReconTrust lacks
the statutory authority to conduct non-judicial foreclosure sales
in Utah.” In any event, the cancellation of the notice of default
and BNYM’s continuing freedom to appoint a qualified trustee,
see supra 11 22-23, eliminated any dispute regarding whether
ReconTrust was authorized to foreclose on the Mitchells’
property. Further, because ReconTrust retracted its notice of
default and never sold the property, ReconTrust cannot be held
liable for breach of any duty based on an unauthorized
foreclosure. Because the requested relief in relation to the second
and seventh causes of action would not affect the rights of the
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parties, the district court properly dismissed these claims as
moot.®

C. The Claim That Ownership of the Debt Was Severed from
the Trust Deed

127 The Mitchells contend that the district court erred in
dismissing the fourth cause of action. This cause of action
alleged that AWL transferred the ownership interest in the debt
to a mortgage-backed security. It further alleged that
“fractionalizing the ownership of the Debt by securitization . . .
effectively destroy[ed] the security for the Debt.”” Thus, the
Mitchells sought “a judgment declaring that the Debt has . . .
become unsecured, and the Trust Deed may not be foreclosed.”
On appeal, the Mitchells argue that “the Trust Deed has been
severed from the Debt . . . rendering the Debt unsecured, and

~ precluding foreclosure.”

28 The premise underlying this argument and the Mitchells’
fourth cause of action was rejected by this court in Commonuwealth
Property Advocates, LLC v. Mortgage Electronic Registration
Systems, Inc., 2011 UT App 232, 263 P.3d 397. There, a debtor
argued that the lender and MERS, as the lender’s nominee, “lost
their rights under the Deed of Trust when the Note was

6. Since this appeal was filed, BNYM recorded a substitution of
trustee appointing eTitle Insurance Agency as the successor
trustee. Taking judicial notice of this recorded document, see
Utah R. Evid. 201, we observe that it supports our conclusion
that it is no longer relevant whether ReconTrust was properly
appointed successor trustee in the first place or whether
ReconTrust was qualified under Utah law to act as a trustee.

7. “Securitization” is the “process of pooling loans and selling
them to investors on the open market.” Commonuwealth Prop.
Aduvocates, LLC v. Morigage Elec. Registration Sys., Inc., 680 F.3d
1194, 1197 n.2 (10th Cir. 2011).
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securitized.” Id. 0 11. This court disagreed, explaining that
“when a debt is transferred, the underlying security continues to
secure the debt.” Id. { 13 (citing Utah Code Ann, § 57-1-35
(LexisNexis 2010)), accord Burnett v. Mortgage Elec. Registration
Sys., Inc., 706 F.3d 1231, 1237-38 (10th Cir. 2013); Commonwenlth
Prop. Advocates, LLC v. Mortgage Elec. Registration Sys., Inc., 680
F.3d 1194, 1202-05 (10th Cir. 2011) (determining that MERS
retained its authority to foreclose even after the debt secured by
a Utah trust deed was securitized, and concluding that “[e]ven
assuming Plaintiff is correct that securitization deprives
Defendants of their implicit power to foreclose as holders of the
trust deeds, the trust deeds explicitly granted Defendants the
authority to foreclose”).

129  The Mitchells have not persuaded us that their argument
is distinguishable from the one precluded by this court's
decision in Commonwealth Property Advocates. Any securitization
of the debt secured by the trust deed did not take away MERS's
power to foreclose under the trust deed’s terms. See
Commonwealth Prop. Advocates, 2011 UT App 232, 19 11-13. As a
consequence, we affirm the district court’s dismissal of the
Mitchells” fourth cause of action.

D. Satisfaction of the Debt

130  The Mitchells challenge the disinissal of their fifth cause
of action that sought a declaratory judgment regarding the
satisfaction of the debt. The Mitchells assert that the debt “has
been paid in whole, by means of insurance or some similar
instrument [e.g., a credit default swap], such that the true
owners of the Debt are no longer owed anything . . . , which
extinguishes the Debt and the trust deed.”

931 The district court dismissed this cause of action on the
ground that “the claim fails to allege any basis for concluding
that payment by a third party to the holder of the debt satisfies
[the Mitchells’] obligations under the Note and [the trust deed].”
Beyond offering a conclusory statement, the Mitchells make no
effort on appeal to demonstrate error in the district court’s
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reasoning. See Simmons Media Group, LLC v. Waykar, LLC, 2014
UT App 145, 1 37, 335 P.3d 885 (indicating that appellants do not
meet their burden to demonstrate district court error when they
fail to present reasoned analysis based on relevant legal
authority). Accordingly, we affirm the dismissal of this claim.

E. Quiet Title

32 The Mitchells contend that the district court prematurely
dismissed their sixth cause of action for quiet title. In so arguing,
they concede that the property was subject to the trust deed but
assert that the district court “never examined, let alone
determined, who, if anybody, actually has any valid, enforceable
claim against the Property based on the trust deed.”

133  “A quiet title action is a suit brought to quiet an existing

title against an adverse or hostile claim of another and the effect

of a decree quieting title is not to vest title but rather is to perfect
an existing title as against other claimants.” Haynes Land
& Livestock Co. v. Jacob Family Chalk Creek, LLC, 2010 UT App 112,
9 19, 233 P.3d 529 (quoting Nelan v. Hoopiigina (In re Malyalani B.
Hoopiiaing Trust), 2006 UT 53, T 26, 144 P.3d 1129). “To succeed
in an action to quiet title to real estate, a plaintiff must prevail on
the strength of his own claim to title and not on the weakness of
a defendant’s title or even its total lack of title.” Church v.
Meadow Springs Ranch Corp., 659 P.2d 1045, 1048-49 (Utah 1983).

134 We agree with Bank Defendants that, instead of showing
the strength of their own claim to title, the Mitchells “only attack
the alleged interest of [Bank Defendants] in the property.” The
district court concluded that the Mitchells’ theories attacking
Bank Defendants’ rights vis-a-vis the trust deed were legally
incorrect. In light of this conclusion, and because the Mitchells
conceded that their title is subject to the trust deed, the district
court dismissed the Mitchells” quiet title action. In other words,
the district court did determine that Bank Defendants have a
“valid, enforceable claim against the Property based on the trust
deed.” The Mitchells’ effort on appeal falls short of
demonstrating error in the district court’s analysis. Accordingly,
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we affirm the court’s decision that the Mitchells did not state a
claim that would entitle them to quiet title.

E. The Punitive Damages Claim

135 The Mitchells also challenge the district court’s dismissal
of their eleventh cause of action seeking punitive damages.® On
appeal, the Mitchells attempt to recast this cause of action as one
for civil conspiracy, stating, “Although admittedly mislabeled as
a request for punitive damages, the 11th [cause of action]
actually sets forth its own common law claim of civil
conspiracy ....”

136  “[T]o preserve an issue for appeal the issue must be
presented to the trial court in such a way that the trial court has
an opportunity to rule on that issue.” Brookside Mobile Home Park,
Ltd. v. Peebles, 2002 UT 48, { 14, 48.P.3d 968. Issues that are not
raised before the district court “are usually deemed waived.” 438
Main St. v. Easy Heat, Inc., 2004 UT 72, 9 51, 99 P.3d 801.

137 The Mitchells have not preserved this argument for
appeal. In opposing Bank Defendants’ motion to dismiss, the
Mitchells did not address their eleventh cause of action.
Consequently, they did not present the district court with an
opportunity to rule on the same argument they now raise on
appeal, namely, that they sufficiently alleged a claim for civil
conspiracy. The Mitchells also have not argued that plain error
or exceptional circumstances would justify our review of this
issue. Because the Mitchells did not preserve their argument
challenging the district court’s dismissal of their eleventh cause
of action, we affirm the district court’s decision without reaching
its merits.

138 In short, the district court did not err in concluding that
“MERS had, and BNYM has, authority to commence foreclosure

8. The Mitchells do not specifically challenge the dismissal of
their eighth cause of action for an injunction. See supra { 8.
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under the terms of the [trust deed].” Moreover, the Mitchells
have not demonstrated that the district court erred in granting
Bank Defendants” motion to dismiss all but the third and ninth
causes of actions.

II. Challenges to the Evidence on Suinmary Judgment

939 The Mitchells next challenge three of the district court’s
rulings relating to evidence presented in connection with
summary judgment. Specifically, they assert that the district
court erred in denying their motion to strike a bank employee’s
affidavit, in granting Bank Defendants’ motion to strike the
Mitchells” affidavits, and in refusing to take judicial notice of
declarations made in a separate case. We reject these arguments.

A.  The Court’s Refusal to Strike a Bank Employee’s Affidavit

M40  First, the Mitchells assert that the district court
improperly refused to strike an affidavit from a bank employee.
They argue that the affidavit was inadmissible because it
constituted hearsay and was not based on the employee’s
personal knowledge.

141  District courts generally have “broad discretion to decide
motions to strike summary judgment affidavits.” Portfolio
Recovery Assocs,, LLC v, Migliore, 2013 UT App 255, { 4, 314 P.3d
1069 (citation and internal quotation marks omitted). To obtain
reversal, appellants must show not only district court error but
also “error that was substantial and prejudicial in the sense that
there is at least a reasonable likelihood that in the absence of the
error the result would have been different.” Ross v. Epic Eng’g,
PC, 2013 UT App 136, 1 12, 307 P.3d 576 (citation and internal
quotation marks omitted).

M42 Here, the district court considered the affidavit at issue as
“relevant to the dispute” and “properly before the Court”
However, the district court stated that it had “decided the
motion for summary judgment without reference to the [bank
employee’s] Affidavit.” Because the bank employee’s affidavit
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played no role in the district court’s decision on summary
judgment, the Mitchells cannot show that they were prejudiced
by the district court's denial of their motion to strike.
Accordingly, we will not reverse the district court on this basis.

B. The Court’s Striking of the Mitchells” Affidavits

743  Second, the Mitchells assert that the district court erred in
striking their own affidavits. But as with their challenge to the
court’s refusal to strike the bank employee’s affidavit, the
Mitchells cannot show that they were prejudiced by the court’s
decision to exclude their affidavits. See id. The Mitchells have not
been harmed, because the court specifically stated that “even
considering the affidavits, Defendants would still be entitled to
summary judgment.” As a result, this argument also does not
present reason to reverse the district court.

C. The Court’'s Refusal to Take Judicial Notice of Certain
Declarations

P44 Third, the Mitchells argue that the district court erred in
not taking judicial notice of declarations that former employees
of Bank of America made in a separate case.” According to the
Mitchells, the declarations contain admissions that Bank of
America “systematically tried to induce homeowners into
‘default’ in order to force them into foreclosure” and would be
offered to “demonstratie] that {the Mitchells would] likely be
able to present similar evidence at trial.”

145 Rule 201 of the Utah Rules of Evidence governs judicial
nolice of adjudicative facts. It provides that “[t]he court may
judicially notice a fact that is not subject to reasonable dispute
because it . . . is generally known .., or. .. can be accurately and
readily determined from sources whose accuracy cannot
reasonably be questioned.” Utah R. Evid. 201(b}). The court “may

9. Banlk of America is the successor-by-merger to BAC.
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take judicial notice on its own; or . . . must take judicial notice if a

party requests it and the court is supplied with the necessary
information.” Id. R. 201(c).

46  The Mitchells have not demcenstrated that the district
court erred by refusing to take judicial notice of the former
employees’ declarations. Appellants must support their
arguments on appeal with reasoned analysis based on relevant
legal authority. See Simmons Media Group, LLC v. Waykar, LLC,
2014 UT App 145, T 37, 335 P.3d 885; see also Utah R. App. P.
24(a)(9). The Mitchells’ argument is limited to a conclusory
statement that the district court violated rule 201(d) because the
rule “mandates [that] a court shall take judicial notice of
uncontroverted facts in situations such as this.” However, the
Mitchells do not analyze whether the declarations contain
“adjudicative facts” and, as in the district court, the Mitchells
have not offered any authority that would allow the court to take
judicial notice of declarations filed in another action and then to
consider the substance of those declarations. Accordingly, this
claim of error fails.

II. Claims Dismissed on Summary Judgment

147  Next, the Mitchells challenge the district court’s summary
judgment against them on their third cause of action.’® Summary
judgment is appropriate if, viewing “the facts and all reasonable
inferences drawn therefrom in the light most favorable to the
nonmoving party,” Orvis v. Johnson, 2008 UT 2, 6, 177 P.3d 600
{citation and internal quotation marks omitted), “there is no

10. Without additional analysis, the Mitchells state that they
challenge the district court’s order with regard to the ninth cause
of action for “breach of contract.” The district court dismissed
the ninth cause of action because it “depended on the success of
the Third Cause of Action.” Because we affirm the dismissal of
the third cause of action, we do not address the ninth.
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genuine dispute as to any material fact and the moving party is
entitled to judgment as a matter of law,” Utah R. Civ. P. 56(a)."

A.  Summary Judgment in Favor of Bank Defendants

P48 The Mitchells first challenge the merits of the district
court’s summary judgment in favor of Bank Defendants on the
third cause of action. Specifically, the Mitchells contend that the
district court erred in granting summary judgment on their third
cause of action for “estoppel and breach of good faith and fair
dealing,” which was based on their assertion that the defendants
had caused them to stop making their mortgage payments. At
the outset, the district court noted that the third cause of action
was “unclear as to precisely its legal theory or the relief sought”
but concluded that “all possible legal theories rely on the alleged
misrepresentation that occurred in March 2010 regarding a
possible loan modification.” The court later determined that the
third cause of action could not survive summary judgment
under a theory of promissory estoppel or a theory of breach of
the covenant of good faith and fair dealing. The Mitchells raise
arguments on appeal related to both legal theories.

1. Promissory Estoppel

149 The Mitchells’ arguments related to the theory of
promissory estoppel appear directed at one element, namely,
that the “plaintiff acted with prudence and in reasonable reliance
on a promise made by the defendant.” Youngblood v. Aute-
Owners Ins. Co., 2007 UT 28, T 16, 158 P.3d 1088 (citation and
internal quotation marks omitted). They then argue that the
court misallocated the burden on summary judgment. The
Mitchells further argue that the district court inappropriately

11. Although rule 56 of the Utah Rules of Civil Procedure has
been amencded since the time the district court granted suunmary
judgment in this case, those changes are not relevant to our
analysis.
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weighed the evidence against them in concluding that they
could not show the existence of a definite and certain promise to
support a promissory estoppel claimn.

P50 In particular, the Mitchells contend that the “court never
determined whether defendants met their initial burdens” and
that the Mitchells “therefore were not even under any obligation
to prove any factual dispute.” Relying on Orvis v. Johnson, 2008
UT 2, 177 P.3d 600, they state that a movant must “affirmatively
provide factual evidence establishing that there is no genuine
issue of material fact”” (Quoting id.  16.) The Mitchells’
argument, however, does not account for the fact that they
would carry the burden of proof at trial on the third cause of
action. The same case cited by the Mitchells clarified that

[a] summary judgment movant, on an issue where
the nonmoving party will bear the burden of proof at
trial, may satisfy its burden on summary judgment
by showing, by reference to “the pleadings,
depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if
any,” that there is no genuine issue of material fact,

Orvis, 2008 UT 2, q 18 (emphasis added) (quoting an earlier
version of rule 56 of the Utah Rules of Civil Procedure). “Upon
such a showing, whether or not supported by additional
affirmative factual evidence, the burden then shifts to the
nonmoving party, who ‘may not rest upon the mere allegations
or denial of the pleadings,” but ‘must set forth specific facts
showing that there is a genuine issue for trial.”” Id. (emphasis
omitted) (quoting an earlier version of rule 56).

151 Because the Mitchells as the nonmoving party would
carry the burden of proof at trial, Bank Defendants, as the
moving party, met their burden on summary judgment by
showing, by reference to the evidence, “that there [was] no
genuine issue of material fact.” Id. To successfully defend against
Bank Defendants” motion, the Mitchells therefore had an
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obligation to ““set forth specific facts showing that there [was] a
genuine issue for trial”” Id. (quoting an earlier version of rule
56). The Mitchells have not demonstrated that the district court
misallocated the parties” burdens on summary judgment.

q52 Likewise, the Mitchells have not demonstrated that the
district court inappropriately weighed the evidence. They assert
that the district court weighed the evidence because it did not
accept their allegation that BAC instructed them to miss
mortgage payments in order to obtain a loan modification. They
also focus on the district court’s statements that the Mitchells’
testimony was “unclear,” “less than certain,” and “imprecise.”

153 “Promissory estoppel involves a clear and definite
promise . . .."” Youngblood, 2007 UT 28, { 19 {citation and internal
quotation marks omitted). Thus, a “party claiming estoppel must
present evidence showing that an offer or promise was made on
which the party based his or her reliance.” Nunley v. Westates
Casing Servs., Inc., 1999 UT 100, { 36, 989 P.2d 1077. “Likewise,
the alleged promise must be reasonably certain and definite, and
a claimant’s subjective understanding of the promissor’'s
statements cannot, without more, support a promissory estoppel
claim.” Id.

954 The district court’s decision rested on its conclusion that
“there is no evidence supporting a clear promise or
representation by [BAC] to unconditionally modify the loan.”
Instead, the evidence, including the Mitchells” testimony,
indicated that BAC told the Mitchells that “once [they] missed
two payments, [they] could apply for a loan modification.”
Because the evidence showed that the Mitchells, at most, had a
“subjective understanding that they had been assured that a loan
modification would occur,” the district court determined as a
matter of law that the Mitchells “could not reasonably rely on a
promise that is so indefinite that it lacks—literally —any terms.”

165 In this regard, the context of the district court’s
statements—that the Mitchells were “unclear,” “less than
certain,” and “imprecise” —matters. The court stated that the
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Mitchells” testimony on the issue of whether BAC promised
them a loan modification was “less than certain,” noting that
“[Wade] Mitchell testified that someone from [BAC] promised
them a loan modification, and so he and his wife ‘expected” a
loan modification.” And it was “unclear from [the Mitchells’]
own testimony whether [BAC] actually promised them an
unconditional loan modification, or whether it simply agreed to
discuss the matter.” The court also indicated that the Mitchells’
affidavits were “similarly imprecise” because Wade Mitchell
testified that “they were only promised the ability to apply for a
loan modification.” Given this context and the court’s task of
evaluating whether the Mitchells had provided specific facts
showing that BAC made a promise on certain terms, we are not
convinced that the court improperly weighed the evidence.

956 The Mitchells do not identify any evidence that the
district court failed to consider or any"-evidence that
unequivocally indicates that BAC, without condition, promised
to modify the loan on certain terms. The evidence, even
construed in the light most favorable to the Mitchells, does not
show that there was a genuine issue of material fact, because any
instruction given by BAC to the Mitchells does not meet the legal
standard for a definite and certain promise required for a
promissory estoppel claim. See id. As a consequence, the district
court did not err in concluding that no genuine issue of fact
existed and that Bank Defendants were entitled to judgment as a
matter of law on this theory.

2. Breach of the Covenant of Good Faith and Fair Dealing

157 The Mitchells also challenge the district court’'s summary
judgment decision on the third cause of action on the theory of a
breach of the covenant of good faith and fair dealing. They
contend that the court misapplied the law and should have
concluded that “the allegations show defendants intentionally
rendered it difficult if not impossible for [Paula Mitchell] to
receive the fruits of her Loan by falsely inducing her into
‘defaulting.”” They also make the contrary argument that their
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claims “are not based on the existing Loan” but instead are
“hased on defendants’ misconduct impairing the Loan by
fraudulently inducing a “default’ in order to profit from it.”

f58  “Under the covenant of good faith and fair dealing, each
party impliedly promises that he will not intentionally or
purposely do anything which will destroy or injure the other
party’s right to receive the fruits of the contract.” lota, LLC v,
Davco Mgmt. Co., 2012 UT App 218, 1 32, 284 P.3d 681 (citation
and internal quotation marks omitted}. “[O]ne party may not
render it difficult or impossible for the other to continue
performance and then take advantage of the non-performance he
has caused.” Id. (alteration in original) (citation and internal
quotation marks). Some limitations on the covenant of good faith
and fair dealing exist:

the Covenant cannot be used (1) to create new or
independent rights or obligations to which the
parties have not agreed in the contract; (2) to
establish rights or duties inconsistent with the
express terms of the contract; or (3) to require a
party to exercise an express contractual right in a
manner detrimental to its own interests in order to
benefit the other party to the contract.

Cook Assocs., Inc. v. Utah Sch. & Inst. Trust Lands Admin., 2010 UT
App 284, 1 16, 243 P.3d 888 (citing Oakwood Vill, LLC v
Albertsons, Inc., 2004 UT 101, 4 45, 104 P.3d 1226). Consistent
with these limitations, this court has recognized that “[d]eclining
to give up rights granted by a contract does not constitute a
breach of the covenant of good faith and fair dealing.” lota, 2012
UT App 218,  33.

P59  Despite the Mitchells’ statement that their claim is “not
based on the existing Loan,” they do not appear to contend that
the implied duty arises out of any separate agreement to modify
the loan. Although vague, we understand (he substance of the
Mitchells” argument to center on an implied duty arising out of
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the original loan agreement. The Mitchells theorize that Bank
Defendants breached the implied duty of good faith and fair
dealing by inducing them to default with the information that
the Mitchells could obtain a loan modification only if they first
defaulted.

960  Considering the evidence in the light most favorable to
the Mitchells and thus assuming that Bank Defendants told the
Mitchells that they could not even apply for a loan modification
unless they defaulied, Bank Defendants did not breach the
implied duty of good faith and fair dealing as a matter of law.
The information regarding a possible loan modification did not
render it impossible for the Mitchells to continue making their
mortgage payments. Indeed, according to Wade Mitchell’s
affidavit, the Mitchells” default was at least in part attributable to
the fact that “cash flow was getting tighter.” Thus, Bank
Defendants” - conduct” did not impede the Mitchells from
performing their obligations under the contract or render it
impossible for them to perform. See id. 9 32-33. Furthermore,
the district court correctly concluded that “no such duty can be
implied out of [the Mitchells’] existing loan as a matter of law,”
because the Mitchells” position—that Bank Defendants could not
foreclose after their missed payments—would require Bank
Defendants to forgo rights granted by the original loan
agreement, See id. T 33. Accordingly, we affirm the district
court’s dismissal of the Mitchells’ third cause of action based on
the theory of the covenant of good faith and fair dealing.?

12. The Mitchells also suggest that the district court should have
accepted certain allegations in the complaint as true in its
consideration of the third cause of action. However, because the
Mitchells have not demonstrated that they preserved this
argument, we do not consider it. See Utah R. App. P. 24{a)(5)
(requiring the appellant’s brief to contain “citation to the record
showing that the issue was preserved in the trial court” or a
basis for addressing an unpreserved issue); 438 Main St. v. Easy

(continued...}
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B. Summary Judgment in Favor of Howell

161 The Mitchells also challenge the district court’s order
granting summary judgment to Howell, the attorney who on
occasion conducted trustee’s sales on behalf of ReconTrust. They
attack the court’s ruling on both procedural and substantive
grounds.

62  As for their procedural argument, the Mitchells contend
that Howell waived the defense of failure to state a claim by not
raising it sooner. In support, they rely on rule 12¢h) of the Utah
Rules of Civil Procedure, which provides, “A party waives all
defenses and objections not presented either by motion or by
answer or reply . ...” Utah R. Civ. P. 12(h). “A defense of failure
to state a claim, however, falls under a procedural
exception . ...” Mack v. Utah State Dep’t of Commerce, 2009 UT 47,

- 14, 221 P.3d 194 (citing Utah R. Civ. P. 12(h)}. The rule specifies-

that “the defense of failure to state a claim upon which relief can
be granted . . . may also be made by a later pleading . . . or by
motion for judgment on the pleadings or at the trial on the
merits.” Utah R. Civ. P. 12(h}. Accordingly, a “defense of failure
to state a claim . . . may be raised any time before the court or
jury determines the validity of a party’s claim.” Mack, 2009 UT
47, 9 14 (citing Utah R. Civ. P. 12(h)). Because Howell raised the
defense by moving for summary judgment before the court
ruled on the merits of the claims against him, the Mitchells have
not shown that the district court erred in refusing to strike
Howell’'s motion on the ground that Howell had waived the
defense of failure to state a claim.

163 Regarding the merits, the Mitchells contend that the
district court erred in concluding that “Howell was entitled to
[the] same result as [the] co-defendants.” The Mitchells

(...continued}

Heaf, Inc., 2004 UT 72, § 51, 99 P.3d 801 (“Issues that are not
raised at trial are usually deemed waived.”).
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acknowledge the court’s determination that they had “not
pointed to an independent cause of action against Howell that
was not addressed in the prior rulings.” Nevertheless, they
contend that the court erred because “each “cause of action” is
still a claim against Howell personally.”

964 The Mitchells have failed to demonstrate that the district
court erred in concluding that “the reasoning of [the rulings with
regard to Bank Defendants] applies with equal force to Howell
and compels a similar result.” They also have not addressed the
court’s rationale that “the Complaint alleges that Howell was
merely acting on behalf of ReconTrust and is devoid of any
allegations that Howell engaged in conduct that would
somehow create liability separate from the other Defendants.”
Accordingly, we affirm the district court’s grant of summary
judgment to Howell.

IV, Attorney Fees

65 Finally, the Mitchells contend that they are entitled to
attorney fees under a number of legal theories: contract, the
private attorney general doctrine, the common fund doctrine,
and the court’s inherent authority. We conclude that an award of
attorney fees is not warranted here.

166  “As a general rule, Utah courts award attorney fees only
to a prevailing party, and only when such an action is permitted
by either statute or contract.” Docfors’ Co. v. Drezga, 2009 UT 60,
1 32, 218 P.3d 598. At the appellate level, generally “when a
party who received attorney fees below prevails on appeal, the
party is also entitled to fees reasonably incurred on appeal.”
Robertson’s Marine, Inc. v. 14 Sols., Inc., 2010 UT App 9, | 8, 223
P.3d 1141 (citation and infernal quotation marks omitted).

67  The district court did not award any atiorney fees to the
Mitchells. And on appeal, their request for attorney fees under
all theories is contingent upon their success before this court.
Because the Mitchells did not receive attorney fees below and
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have not prevailed on appeal, we decline to award them
attorney fees incurred on appeal. See id.

CONCLUSION

168 The Mitchells have not demonstrated that the district
court erred in dismissing several of their causes of action upon
Bank Defendants’ motion to dismiss. The Mitchells have also
failed to show that the district court erred in its evidentiary
rulings or in granting summary judgment to the defendants on
their remaining claims. Accordingly, we affirm.

VOROS, Judge (co'ncu'rr'iﬁ'g):

P69 T concur in the majority opinion. Alternatively, I believe
this appeal is inadequately briefed.

170  For example, perhaps the Mitchells’ most sympathetic
claim is their claim for equitable estoppel. They assert that Bank
Defendants induced them to miss monthly payments on the note
and consequently should be estopped from foreclosing on the
house based on those missed monthly payments. But the
Mitchells” brief fails to cite any relevant legal authority, quote
testimony from the record, identify the elements of equitable
estoppel, or explain how a reasonable fact-finder could find each
of those legal elements. They instead rely on statements such as
the following: “It is believed a pattern of deliberate misconduct
will come to light through discovery, which misconduct has
resulted in thousands of similarly situated borrowers being
duped by defendants into ‘defaulting,” so that they could hijack
their loans for defendants” own hidden profit scheme,” and “No
one could possibly consider such systematic profiteering from
fraudulent statements fair or equitable.”
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171  Similarly, the Mitchells describe at some length what they
call their “discovery disputes” in the trial court; the factual
background and procedural history of these issues comprise
seven pages of their brief. But those seven pages contain no
citations to the record on appeal. The briefing of these two points
typifies the Mitchells’ principal brief.

972 An appellant’s argument must contain “citations to the
authorities, statutes, and parts of the record relied on.” Utah R.
App. P. 24(a)(9). “An issue is inadequately briefed when the
overall analysis of the issue is so lacking as to shift the burden of
research and argument to the reviewing court.” Stafe v. Davie,
2011 UT App 380, T 16, 264 P.3d 770 (citation and internal
quotation marks omitted). “An inadequately briefed claim is by
definition insufficient to discharge an appellant's burden to
demonstrate trial court error.” Simmons Media Group, LLC v.
Waykar, LLC, 2014 UT App 145, 1 37, 335 P.3d 885. So while I
concur in the majority opinion, I would in the alternative reject
all the Mitchells” claims on appeal as “not adequately briefed,
researched, or presented.” See State v. Lusk, 2001 UT 102, { 34, 37
P.3d 1103.
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The Order of the Court is stated below:
Dated: March 30, 2017 /s/ TODD M SHAUGHNESSY
05:16:11 PM District Court Judge

3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON FK, - RULING
Plaintiff, - RULING AND ORDER

VS. : Case No: 160902472

PAULA A MITCHELL, : Judge: SHAUGHNESSY, TODD M
Defendant. : Date: March 30, 2017

Before the court is Plaintiff"s Motion to Dismiss First Amended Counterclaim. The
motion is fully briefed. The court denies the request for oral argument on the ground
that the issues presented by the motion have been authoritatively decided and oral
argument would not assist the court in deciding the questions presented.

The motion to dismiss the First Amended Counterclaim is granted. All of the issues and
claims set forth in the First Amended Counterclaim were, or could have been, asserted
in the Mitchell 1 case, with the possible exception of the claims in which, according
to defendant, she seeks to collaterally attack the decisions by the Utah Court of
Appeals and Utah Supreme Court. Defendant apparently seeks to have this court declare
that the Utah Court of Appeals and Utah Supreme Court lacked jurisdiction to decide the
Mitchell I case. The court finds no legal, factual, or logical support for such claims
and declines to entertain them in this case.

No further order is required.

End OF Order - Signature at the Top of the First Page

CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the following people for
case 160902472 by the method and on the date specified.

EMAIL: BRAD G DEHAAN brad.dehaan@lundbergfirm.com

EMAIL: CRAIG H HOWE chowe@joneswaldo.com

EMAIL: HILLARY R MCCORMACK hillary.mccormack@lundbergfirm.com
EMAIL: BLAKE D MILLER bmiller@joneswaldo.com
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Case No: 160902472 Date: Mar 30, 2017

EMAIL: DOUGLAS R SHORT mail@consumerlawutah.com
EMAIL: DOUGLAS R SHORT mai l@consumerlawutah.com

03/30/2017 /s/ TODD M SHAUGHNESSY
Date:

Deputy Court Clerk
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Brad G. Detlaan (USB No. 8168}
Hillary R. McCormack (USB No. 11719)
LUNDBERG & ASSOCIATES, PC
Attorneys for Plaintiff

3269 South Main Street, Suite 100

Salt Lake City, Utah 84115

Telephone: (801) 263-3400
brad.dehaan@].undbergfirm,com

| Attorneys for Plaintiff
Parcel No. 28-22-203-047
L&A CageNo. 15.61512.1/JAT

IN THE THIRD JUDICIAL DISTRICT COURT, SALT LAKE DEPARTMENT
SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW. YORK MELLON FKA
THE BANK OF NEW YORK, AS TRUSTER
FOR TIHE CERTIFICATEEOLDERS
CWMBS SERIES 2006-HYBS,

Plaintiff,
V8,

PAULA A. MITCHELL, AMERICA FIRST
FEDERAL CREDIT UNION, PEPPERWOOD
HOMEOWNER’S ASSOCIATION, AND
JOEIN DOES 1-5,

Defendants.

AFFIDAVIT OF ALVIN DENMON
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

Civil No. 160902472

Judge Todd M., Shaughnessy

STATE OF  j~e~/# )

. COUNTY OF M_m . )SS

L, Alvin Denmon, being first duly sworn, depose and state as follows:
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1. I am employed as a %5’9—0&}9&6 3/'@4”':2’ )/ S‘?‘ for

New Penn Financial, LLC d/b/a Shellpoint Mortgage Servicing, as servicing agent for plaintiff

The Bank of New York Mellon, fka The Bank of New York, as Trustee for the Certificateholders
CWMBS Series 2006-HYBS (“Bank of New York”),

2, I am familiar with the business records maintained by Bank of New York and
New Penn Financiel, LLC d/b/a Shellpoint Mortgage Servicing for the purpose of servicing
mortgage loans, including specifically the mortgage loan for defendant Paula A, Mitchell
described in the Mitchell Trust Deed, Note, and Rider.

3. These records (which include data compilations, electronically jmaged
documents, and others) are made at or near the time by, or from information provided by,
persons with knowledge of the activity and transactions reflected in such records, and are kept in
the ordinary course of buginess activity conducted regularly by Bank of New York and New
Penn Financial, LLC d/b/a Shellpoint Mortgage Servicing.

4. It is the regular practice of Bank of New York’s and New Penn Financial, LL.C
d/b/a Shellpoint Mortgage Servicing’s business to make these records,

5. In the course of making this affidavit, I have acquired personal knowledge of the
matters stated herein by examining these business records, including the business records for and
: relating to the mortgage loan given toPﬁula A. Mitchell described in the Mitchell Trust Boed,: ..

Néate and Rider. . -

L ity wh e O Defendant Paula A. Mitchell acquited an ownership interest in the Property by a

ST

= tSpecial Warranty Deed executed on May 23, 2006 and recorded on May 24, 2006 in the Salt
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Lake County Recorder’s Office as Eniry No. 9733511, A copy of the Special Warranty Deed is
attached hereto as Exhibit A,

7. On May 23, 2006, defendant Paula A, Miichell, as trustor, executed and delivered
a certain trust deed (the “Mitchell Trust Deed”) to Stewart T, Matheson, as trustee, for the
benefit of Mortgage Electronic Registration Systems, Inc,, as nominee for America’s Wholesale
Lender, it successors and assigns, to secure obligations undet a certain promissory note executed
in conjunction therewith. A copy of the Mitchell Trust Deed is attached hereto as Exhibit B,

8. On May 24, 2006, the Miichell Trust Deed was recorded in the Salt Lake County
Recorder’s Office as Entry No. 9733512,

9. On May 23, 2006, in conjunction with the execution of the Mitchell Trust Deed,
defendant Paula A, Mitchell executed a promissory note (“Note™) and Rider (“Rider) in the
amount of $1,000,000.00. A copy of the Note and Rider are attached hereto as Exhibit C,

10.  Plaintiff is the current beneficiary under the Mitchell Trust Deed by viriue of an
Asgignment of Deed of Trust (2010 Assignment’) recorded on August 17, 2010 in the Sali Luke
County Recorder’s Office as Entry No. 11012216. A copy of the 2010 Assignment is attached
hereto as Exhibit D.

11.  Plaintiff is the current holder of the Note and Rider,

¢ mavies o 120 Parsuant fo the terms .of the Mitchell Trust Deed, Note, and.Rider; plaintiff or -
w o plaintiffPs predecessors-in-interest, ioanegl; advanced and disbursed the sum of $1,000:000.00 to

i os . oron behalf of, and to the benefit of, defendant Paula A, Mitchell. . o vy

ot

T rahifstiiet o480 The Note obligated deféiidait Paula A, Mitchell to make monthly principaband
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interest payments to plaintiff or plaintiff's predecessor-in-interest, beginning July 1, 2006.

14, The Note provides that the initial rate of interest agreed to be paid by defendant
Paula A. Mitchell is 6.500% per atnum.

15. . Defendant Paula A, Mitchell’s obligations under the Note, Rider, and Mitchell Trust
Deed were secured by the Property.

16.  Defendant Paula A, Mitchell breached the terms and conditions of the Note, Rider,
and Mitchell Trost Deed by failing to make the requited monthly payments when due.

17. Based upon defendant Paula A, Mitchell’s failure to pay the monthly payments
under the terms of the Note, Rider, and Mitchell Trust Deed, defendant qu_;lla A, Mitchell is in
default.

18.  Becausc defendant Paula A. Mitchell was in default and breached the terms of the
Note, Rider, and Mitchell Trust Deed, plaintiff accelerated the entire unpaid balance as immediately
due and payable.

19.  Defendant Paula A. Mitchell failed to cure the default under the terms of the Note,
Rider, and Mitchell Trust Deed.

20,  The last payment made by defendant Paula A. Mitchell under the terms of the
Note, Rider, and Mitchell Trust Deed was on April 21, 2010,

21, Delendant Paula A, Mitchell has not made a payment under the tenns:of the Note,
Rider, and Mitchell Trust .Deéd- <éine'e'Apﬁl 21, 2010.

. 22,. Defendant is dueand.owing for the monthly payment. under: the Mitchell Trust -

" Deed, Note and Rider sinceMay<; 2040 through present-date, =~ - #¥i i onifdhiie.

00811




23.  The terms of the Note, Rider, and Mitchell Trust Deed allow plaintiff to recover
its reasonable attorney’s fees and costs incorred in connection with this matter.

24.  The terms of the Mitchell Trust Deed allow plaintiff to invoke the power of
foreclosure sale and any other remedies permitted by applicable law,

25.  Asof May 31, 2017, the amount due and owing to plaintiff under the Note, Rider,
and Mitchell Trust Deed is $1,343,034.81, plus additional interest, attorney’s foes, costs, taxes,
and other fees which will continue to acerue after May 31, 2017,

26.  The undersigned affiant makes these statements under oath, on his own personal
knowledge, and states that he is in all respect authotized and competent testify thercof in this or

any other court.

. '-'4.:1'\,;‘51-1_'&:-;:',-331&:71‘}!"': . . Vet P S T L
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DATED this 2.\ _day of August, 2017.

H‘w IL‘ I-"\‘ -
By: b gyime—
Alvin Denmon, of New Penn Financial, LLC
d/b/a Shellpoint Mortgage Servicing for The
Bank of New York Mellon FKA the Bank of
New Yok, as Trustee for the
Certificateholders of the CWMBS Inc., CHL
Mortgage Pass-Through Trust 2006-HYBS,
Mortgage Pass Through Certificates, Series

2006-HYB5
STATEQF [ €p5 )
. 88,
couNTY OF s )

P2

Subscribed, sworn to, and acknowledged before me this ﬁg / A day of August,

2017, by Alvin Denmon, signer of the above instrument, who duly acknowledged to me that he

/ P
L / \f/""ML*WM-

Notary Pub%/ . ‘B b\/ \,d} }«-‘f:‘n’ﬂ

exeouted the same,

s\\;;v‘::;:‘f.'g{,?gff% JOY WHBON

g -ﬁ%l\loiary Public, S1ate of Taxas
'::'3.5‘@-&@ Comm, Expires 03+168-2020
2 Notary 1D 130584260

Lol I e

3

o
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CERTIFICATE OF MAILING

% éfyf}ld,w’lg Ay

I certify that on the 72X day of A}gﬁ’st, 2017, I caused & copy of the foregoing

instrument to be mailed, postage prepaid, or via electronic service, to the following;

A102

Douglas Short

2290 East 4500 South, Ste, 220
Holladay, Utah 84117
mail@consumerlawutah,com
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733511
WHEN RECORDED MAIL TO: 5/24/2006 4:48:00 PM $12,00
PAULA A, MITCHELL Book - 8268 Pg - 7353-7354
3 SCUTH MISTYWOOQD LANE Gary W, Ot
SANDY, UT. 84092 Recorder, Salt Lake County, UT

MERIDIAN TITLE
- BY: eCASH, DEPUTY - EF 2 P.

SPECIAL WARRANTY DEED
(Corporate)

Timbersmith Inc., a corporation organized and existing under the laws of

the State of Utah, with its principal office at Sandy, Grantor, hereby CONVEYS
and WARRANTS against all claiming by, through or under it to

PAULA A. MITCHELL,

Granies,

of SANDY, County of SALT LAKE, State of UT, for the sum of TEN DOLLARS and other good and valuable
consideration, the following tract of land in SALT LAKE, State of UT, to-wit

Lot 804 B, AMENDED PEPPERWOOD PHASE 8B, according to the officlal plat
thereof on file and of record in the County Recorder's Office.

Subject to easements, restrictions and rights of way appearing of record or enforceable in law and equity and
goneral property taxes for the year 2006 and thereafter,

The Grantor hereby binds itself to warrant and defand the title as against the acts of Grantor and no other,
subject to the matters abave set forth,

The officer(s) who sign this deed hereby certify that this deed and the transfer represented thereby was duly
authorized under a resolution duly adopted by the board of direclors of the grantor at a lawful mesting duty
held and attended by a quorum.

In witness whereof, the grantor has caused its corporate neme and sseal 1o ba hereunto affixed by lts duly
authorized offlcer(s) this 23rd day of MAY, 2008

TIMBERSMITH INC.

By"gﬁ/_(%
SHALER R. ITH, VICE-PRESIDENT

BK 9298 PG 7363
A104 00816
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STATE OF UTAH )
8%
COUNTY OF SALT LAKE )

On the ;;2;3 M day of MAY, 2006, personally appeared before me SHALER R. SMITH, who being by me
duly swom, did say that he Is the VICE-PRESIDENT of TIMBERSMITH INC., a Corporation, and that the
foregoing Instrument was signed in behalf of said corporation by authority of a resolution of its Beard of
Directors, and the said SHALER R. SMITH acknowledged fo me thal sald corporation executed the same.

N;t;é Public

My Commission Expires: November 22, 2008
Residing at: MIDVALE, UT

wa, MICHELLE SORENSEN
¥\ NOTARY PUBLIC « STATE of UTAH

BK 9298 PG 7354
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After Recording Roturn To;
COUNTRYWIDE HOME LOANS, ING,

9733512
MS 8V-79 DOCUMENT PROCESSING 52412006 4;48:00 PM $36,00
F,0.Box 10423 Book - 8258 Pg - 7365-7369

- Gary W, Ott

van Nuys, CA 91410-0423 Recorder, Salt Lake Gounty, UT
MERIDIAN TITLE

BY: eCASH, DEPUTY - EF 15 P.

6955 UNIQN PARK CENTER #4010
MIDVALE
UT 84047

[Spnee Above 'Thiz Line For Recording Daia]
|
DEED OF TRUST

DEFINITIONS

Words vacd in multiple scctions of this document are defined below and other words ore defined in Sections 3,

11, 13, 18, 20 and 21. Certain rules reganding the usage of words used in this document are also provided in
Section 16.

{A) "Sccurity Instrument" means this document, which is dated MAY 23, 2006 , together
Avith all Riders to this document.

{B) "Borrower” is
PAULA A MITCHELL

Bomower is the trustor under this Security Instrument.

{C) "Lender" is

AMERICA'S WHOLGSATE LENDER

Lendoriga CORFORATION

organized and existing under the laws of NEW ¥ORK

Lender's addmess is

4500 Park {ranada MSN4 3VBE-314, Calabasas, OB 951302-1613
@) "Trustea' ig -

STEWART T. MATHESON, ATTORWEY AT LAW

¢498 BASYT FPFIRST BOUTH, SALT LAKE CITY, UT 84102

UTAH-Singte Famlly-Fannie Mac/Freddie Mac UNIFORM INSTRUMENT WITH MEAS

Paga 1 of 11

@}, -BA{UT) (0005) OHL (00/05)(d) VMP Morigege Salutlons, Ino. (BO0)E2{-7281 Form 3045 /01
GONVAA




A 3

(B) "MERS" iy Mortgage Elecironic Registration Systerns, Ine, MERS is g sepurmte corporation that is acting
solely 858 a nomine¢ for Lender and Lender's sucoessors and essigns, MERS is the heneficinry uader this
Sccurity Instrument, MERS is orpanized and existing vnder the laws of Delaware, and has an address and
telephone momber of 2.0, Box 2026, Flint, Ml 48501-2026, tol. (888) 679-MERS,

(B) "Note' meons the promissory note signed by Borrower and dated MAY 23, 2006 . ‘Thé
Note states that Borrower owes Londer

ONE MILLIOW and 00/100

Dollars (U.8. % 1,000, 000.00 ) plus interest. Borrower has promised to pay thiz debt in.regular
Perodic Payments and to pay the debt i full not Jater than  JUNE 01, 2036

(&) "Property’ means the property that is deseribed below under the heading "Transfer of Righta in the
Property.”

(H} "Loan™ medng the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and all sums due vnder this Security Instrument, plus interest,

(D "Riders" means all Riders 10 this Seourity Ingirument that are executed by BHorrower. The following
Riders are to be executed by Borrower [check box as applicable]:

[ X1 Adjustable Rate Rider Condominiom Rider [_1 Second Home Rider
| Balloon Rider Planned Unit Development Rider |__| 1-4 Family Rider
1 VA Rider Biwcekly Payment Rider || Other(s) [specifyl

@ "Appliecable Law" means all controlling applicable federal, state end local smtutes, regulations,
ordinances aid administrative rules and ordess {that have the effect of faw) as well as all applicable final,
nion-appealable judicial opinions,
(K) "Community Association Dues, Fees, and Assessmonis means all dues, fees, assessments and other
charges that are imposed on Borrower or the Property by & condomininm association, homeowners aysoctation
or pioiilar prganization.
(L) "Electronic Funds Transfer moang any iransfer of funds, other than a transaction orlginated by check,
dralt, or similar paper instrument, which is initialed through an elcctronic terminal, tefephonic instrumoent,
computer, Qx magnetic tape 8o as 1o order, instruct, or authorize a financial institution to debit or credit an
account, Such term includes, but is not limited to, point-of-sele transfers, mutomated toller machine
transactions, tansfers initiated by elephone, wire iransfars, and sutamated elearinghouse kansfers.
{M) "Escrow Ttems' means thoso items that are described in Section 3.
(N} "Miscellaneous Froceeds™ means any campensation, seltlctnent, award of damages, or procesds paid by
any third parly (other than insurance preceeds paid nnder the coverages describod in Scotion 5) for: (i) damage
to, or destrnction of, the Property; (i) condemnation or other taking of all or any part of the Property; (i)
conveyance In liew of condemnation; or (iv) misrepresentations of, or omlssions as to, the valug and/or
condition of the Property.
(D) "Mortgnge Inmurance™ means insurance protecting Lender against the nonpayment of, or default on, the
Loan.

1 (P) "Periedic Payment” mcans the regularly scheduled amount due for (i) principal and interest under the
Note, plug (i) any amounts under Section 3 of this Security Instrument.
() "RESPA" mecans the Real Hstate Setttoment Frocedures Act (12 U.S.C. Section 2601 et seq.) and its
implementing regulation, Repulation X (24 C.RR. Part 35(K), as they might be ampnded from time to time, or
any additional or successor legislation or rogulation that govems the zame subjoct matter. As used in this
Secority Instrument, "RESPA" refers to all requirements and resirictions that are imposed in regard to a
"federally releted mortgage loan” even if the Loan does not quatify as a "Federally related morigage loan"
under RESPA.
(R) "Successor in Intorest of Borrower” means any party that has taken Utle to the Propenty, whether or not
that party has assurned Borrower's obligations under the Mote and/or this Security Instrument,

TRANSFER OF RIGHTS IN THE PROPERTY

The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender's sucoessors
and assigns) and the sucecssors and assipns of MERS, This Security Instrument secures 1o Lender: (i) the
repayment of the Loan, and all xenewals, extensions and modifications of the Note; and (i) the performance of
Borrower’s covenanis and agrecments under this Security Insirurnent and the Note, For this purpose, Borrowei
irrevocably grants, conveys and warrants to Trustee, in tmst, wilh power of sale, the fo]]owmg described

proporty located in the
. COURTY of - SALT LAKE
[Typa of‘ Reoordlng hrbsdiction] [Name of Rocording Jurisdiction]
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LOT 804 B, AMENDED PEFPPHRWOOD FHASE 8B, ACCORDING TC THE PLAT THRRBOW AS
RECORDED IN THE OFFICE OF THE SBSALT LAKE COUNTY RECORDER.

which currently has the address of .
3 SDUTH MISTYWOOD LANE, SANDY
[Street/City]
Utah 840524950 ("Proporty Address'™):
2l Code]

TOGETHER WITH all the improvoments now or herenfter crected on the property, and all sasements,
appurienzmees, and fixtures now or hereaftor a part of the property. All replacoments and additions shall also
be covered by this Security Instrument, All of the foregoing is referred to in thig Seourity Instrument as the
"Property.” Borrower understands and agreos that MERS holds only legal tifle to the interests granted by
Borrower in this Scourity Instnment, but, if necessary (0 comply with law or custom, MERS (as nominee for
Londer and Lender's successors and assigns) has the right: to exercise any or all of those interests, including,
Jbut not limited to, the right to foreclose and soll the Property; and o take any action required of Lender
including, but not lmited to, releasing and canceling this Security Instrument.

BORROWER COVENANTS that Borrower is lawfully scised of the estate hereby conveyed and has the
right to grant, convey and warrant the Property and that the Properly iz unengumbered, except for
encumbrances Of record. Borrowor forther warrants and will defend geaerally the title to the Property against
all claimy and devoands, sabject to any encumbrances.of record,

THIS SBCURITY INSTRUMENT gombines uvniform covenants for mational use and non-uniform
covenants with Hrnited variations by jurisdiction to constitute a vniform security insturent covering real
property,

UMNIFORM COVENANTS, Borrower ond Lender covenant and agree as follows;

1. Payment of Principnl, Inferest, Ezcrow Itcms, Prepayment Charges, and Laile Charges. Borrower
shall pay when duoe the principal of, and interest on, the debt ¢videnced by the Note and any prepayment
charges and late ocharges dus nnder the Note, Borrower shall also pay funds for Bacrow Items pursuant to
Section 3. Payments due under the Nole and this Seourity Instrument shall be made in U.5. currency.
However, if any check or other instrument received by Lender as payment under the Note or this Security
Instrument is retumed o Lender unpaid, Lender may require that any or all subseguent paymenis duo under
the Note and this Security Insirument be made in one or more of the following forws, as selected by Lender:
{a) cash; (b) money ordey; {¢) certified check, bank check, treasurer's check or cashier’s check, provided any
such check is drawn upon an institution whose deposits are insured by a federnl agenoy, instrumentality, or
entity; or (d) Electronic Funds Transfer,

Payments are desmed received by Lender when reooived at the lopation designated in (he Note or at sugh
othter Iopation as may be designated by Lender in accordance with the notice provisions in Section 15, Lender
may return any payment or partial payment if"the payment or partial paymenis are insufficient to bring the
Losn ourrent, Lender may scoept any payment or partial payment insufficient to bring the Loan ourrent,
without waiver of any rights herevndcer or prejudice to its rights to refuse such payment or partial payments in
the future, but Lender is not ohligated to apply such payménts at the time such payments are accepted. If each
Periodic Payment is applicd .as of its schedulcd due date, then Lender need not pay interest’on unapplied
funds. Lendor may hold such unapplied fonds until Bommower makes payment to bring the Loan current, If
Bomower does not do so within a reasonable period of titme, Lender shall eithex npply such funds or retamn
them to Borrower, If not applied ¢arlier, such funds will be applied to the outstanding prinoipal balance vinder
the Note immediately prior to foreclosure. No offset or claim whioh Borrower might have now or in the fuiure
against Lender shall relieve Borrower from making payments due under the Note and this Seourity Instrument
or pexforming the covenants tmd agreements secured by this Seourity Instrument,

2. Application of Paymenis or Proceocds. Hxcept a8 otherwise described in this Section 2, all payments
accepted and applied by Lender shall be applied in the f0llowing order of priority: (a) interest due under the
Nots; (b) principal duc under the Note; (¢) amounts due under Scetiou 3. Such payments shall be applied to
cach Pariodic Payment in the order in which it became due. Any remaining smounts sholl bo applied first to
late charges, second to any other amounts dne under this Security Instrument, and then to reduce the principal
‘balance of the Note,

-
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If Lender receives a payment from Bomower for a delinguent !eno!c !ayment w!_u’:! Ln!u!es [i]

sufficicnt amount fo pay any late charge due, the payment may be applied to tho delinquent payment and the
late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received from
Bormower to the repayment of the Periodic Payments if, and to the oxtont that, cach payment can be pald in
full, To the extent that any excess exists after the payment is applied to the full payment of ong or more
Periodio Payments, such excoss may ba opplied to any Iate oharges due. Voluntary prepeyments shall be
applicd first to any prepayment charges and then as doseribed in the Noto,

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the
Note shall not extend or postponc the due date, or change the amount, of the Perlodic Payments,

3, Funds for Escrow Hems, Borrower shall pay 1o Lender on the day Periodic Payments are duse under

the Mote, untll the Note is paid.in [full, a sum (the "Funds") to provide for payment of amounts due for; (a)
taxes and asgessments and other items which ean altain priority over this Security Instrumcnt as & lien or
encumbrancs on the Property; (b) leasehold payments or ground rents on the Property, if any; (¢) premivms
for any and all insurence required hy Londer under Section 53 and (d) Mortgage Insuran¢e promiums, if any, or
.any sums payable by Borrower o Lender in licu of the payment of Mortgage Insurance prémiums in
accordance with the provisions of Sectlon 10. These items are called "Bsorow Items." At origination or at eny
time during the terra of the Loan, Lender may require thot Community Associstion BDues, Fces, and
Assessments, if any, bo cscrowed by Borrower, and such ducs, fees and assessments ghall be an Escrow Item.
Bormower shall promptly furmish to Lender alf notices of amonnts to be paid under this Section. Borrower shall
pay Lender the Funds for Hsorow Items unless Lender walves Borrower's obligation to pay the Funds for any
or all Escrow Items. Lender may walve Borrower's obligation to pay to Lender Punds for any or all Escrow
Ttiems ot any time, Any such waiver may only be in writing. In the event of such waiver, Borrower shall pay
direcily, when and where payabls, the amounts due for any Escrow Items for which payment of Funds has
been waived by Lender and, if Lender requires, shall furnish to Lender receipis evidenéing such payment
within such Gime peériod as Lender may require, Borrower's obligation to make such payments and o provide
reccipts shall for all purposcs be deemed t© be a covenant and agrecment contained in this Sccurity
Instrument, as the phrage "covenmnt and agresment” is used in Section 9. If Borrower is obligated to pay
Escrow Itamg directly, pursuant to a waiver, and Borrower fails to pay the amount due for an Escrow Item,
Lender may exercise its rights under Seetlon 9 and pay such amount and Borrower shall then be obligated
under Section 9 10 repay to Lender uny such amount. Lender may revoke the waivcr as to any or all Hscrow
Xtems at any time by a notice given in accordance with Section 15 and, upon such revocation, Borrower shall

pay to Lender all Funds, and in such amoimts, that are then requited under thig Section 3,

Lender may, at any time, collect and Lold Funde in an amount (a) sufficicnt 1o permit Leondear to apply the
Funds at the time specified under RESPA, and (b) not to exceed the maximum amiount & lender can require
under RESPA, Lender shall estimate the amount of Funds due on the basis of cunrent data and reasonabla
estimates of expenditures of future Escrow Items or otherwise in accordance with Applionble Law.

The Fundz shall be held in an institution whose deposits arg insured by a federal agency, insirumentality,
or entity (including Lender, if Lender is an institution whose deposits arc so insured) or in any Fedoral Homo
Lomm Bank. Lender shall apply the Funds to pay ihe Hserow Items no later than the time specified under
RESPA. Lender shall not chacge Borrower for holding and applying the Funds, smouplly analyzing the ¢scrow
account, or verifying the Bscrow Tiems; wilesy Lender pays Borrower inlerest on the Funds and Applicable
Law permits Lender to make such 8 charge, Unless an agreement is made in wiiling or Applicable Law
requires interest to be paid on the Fondg, Lender shall not be required 10 pay Borrower any interest or earnings
on the Funds, Borrower and Y.ender can agree in writing, howevor, that interest shall be paid on the Funds.
Lender shall give to Borrower, without charge, an annual accounting of the Funds ay requirad by RESPA.

If there is o surplus of Hunds held in escrow, as defined under RESEPA, Lender shall eccount 10 Borrower
for the excess funds in accordmee with RESPA, IF there i8 a shortage of Funds held in escrow, es defined

sunder RESPA, Lender shall notify Romower as reguired by RESPA, and Bormrower shall pay to Lander the
amount necegsary (0 makce up the shorlage in sccordance with RESPA, but in no more thar 12 monthly
payments, If there is a deficiency of Funds held in escrow, as defined under RESPA, Londer shall notify
Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make up the
deficiency in accordance with RESPA, but in no more then 12 monthly payments.

Upon payment in full of all sums secured by this Security Insirument, Lender shall promptly refond o
Borrower any Funds held by Lender.

4. Charges; Licog, Borrower shall pay all taxes, nssessments, charges, fines, and impositioos aitrbutable
to the Propecty which can atiain priority gver thig Security Instrument, leasehold payments or ground rents on
the Property, if any, and Community Association Dues, Feen, and Assessments, if eny, To the gxtent that theae
items nre Escrow Ilems, Borrower shall pay them in the manner peovided in Ssction 3,

Borrowor shall promptly discbarge any lien which has priority over this Sccurity Instrument vnless
Borrower: (a) agrees in writing to the payment of the obligation securpd by the lion in a manner agceptable to-
Londer, but only so long as Borrower is performing such agreement; (b) contests the lion in good faith by, or
defends against enforcement of the lien in, fegal proceedings which in Lender's opinion operate to-prevent the
enforcemont; of the lien while thoso proceedings arc pending, bui only until such proceedings arc concluded;
or (0) sscures from the holder of the lien an sgreement satigfactory to Lendor subordiuating the lien 10 this
Seceurity Ingtrument. If Lender determiney that omy part of the Property is subject to a lien which can aftain
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priority over this Security Instrument, Lender may give Borrower a nonlca I!enul !lng !ue Ilcn. !I!ln lll !ya

of the date an which that notice is given, Berrower shall gatisfy the lien or teke one or more of the actions set
forth above in this Section 4.

Lender vony require Borrower (o poy a onc-time ohargo for a real estale tax verification and/or reporting
scryice used by Lender in connection with this Loar, .

5. Property Insucance. Borrower shall keep the improvements now existing or hereaftar erected on the
Propesty insured agninst loss by. fire, hozards included within the term "extended coverage," and any other
hazards including, but not limited to, earthguakes and floods, for which Lender requires insuranoe. This
inguwrance shell be maintained in the amownis (ingluding deduotible levels) and for the periods that Lender
reguires, What Lender requircs pursuant to the preceding sentences can change during (he torm of the Loan,
The insurance cacrler providing the insurance shall be chosen by Borrower subject to Lender's right to
disapprove Borrower's choieg, whieh right shall ntot be exercised unrearonably, Lender may require Borrower
to pay, in connection with this Loan, ¢ither: (a) a one-tiine charge for fiood zone delermination, certification
and tracking services; or (b) a one-time charge for flood zone dotermination and certification services and
-subsequent charges each tme remappings or similar changes occur which resgonably might affect such
detexmination or cextificntion. Borrower shall also bo responsible for the payment of any fees imposed by the
Tederal Emergency Managoment Agency in conneclion with the review of any flood zone detarmination
tesuliing from an objection by Borrower.

If Borrower fails to matatnin any of the coverages deseribed above, Lender may obluin insumance
covesnge, at Lender's option and Bormywer's expense. Lender is under no obligation to purchase any particutor
type ot amiumt of covernge. Therefore, such coverage shall cover Lender, but might or might not protect
Borrower, Borrower's equity in the Property, or the contenis of the Proparty, agamst any risk, hezord or
linbility emd might provide groater or Jesser coverage than was peeviously in effect. Borrower acknowledges
that the cost of the insurance coverage $0 obtained might significantly ¢xceed the oost of insumance that
Borrower conld have cbiained. Any amounts dishursed by Lendor under this Bection 5 shall become additional
debt of Borrower sccured by this Security Instroment. These amounts shall bear interest at the Note rate from
the date of disbursement and shall be paysble, with suoh interest, upon notice from Lender to Barrower
requesting payment.

All ingurance policies required by Lender and rencwals of such policies shall be subject to Tender’s right
to disapprove such policies, shall include a standard mortgage clause, and ghall name Lender a8 morigagee
andl/or as an addidonal loss payee. Lender shall have the right to hold the policies and renewal certificates, If
Lender requires, Borrower ghall promptly give to Lendor all receipts of paid premiums and renewal notloes, If
Borrowor obtains ony form of insurance covempge, not otherwise required by Tender, for demage o, or
destruotion of, the Property, such policy shall include a slandard mortgage clause and ghall names Yender as
mortgagee andfor as an additional loss payee.

In the event of loss, Borrower shall give prampt nofice to the insurance carrier and Lender, Londer may
make proof of loss if not made promplly by Borrower. Unless Lendor and Borrower otherwise agree in
writing, any insvrance proceeds, whether or not the underlying insurance was required by Lender, shall be
appled to restoration or repair of the Property, if the restoration or repair is economically feasible and
Lender's security iz not lessened. During such repair and restoration period, Lender shall have the right 1¢ hold
such insurance proceeds until Lender has bad an opportunity to inspect sueh Property to ensure the work hag
been completed to Lender's salisfaction, provided that such inspection shall be undertaken prompely, Londer
myy disburse proceeds for the repairs angd restoration in a single payment or in a series of progress payments
as the work is completed. Unless an agreement is made in writing or Apphicable Law reiquires interest to bo
paid on such insurance proceeds, Lender shall niot ba required to pay Borower any inlerest or earnings on
such procecds, Pees for public adjuaters, or other third partics, retained by Borrower shall ot be pald out of
the insurance proceeds and shall be the sole obligation of Borrower, If the restoration or repair is not
economically feasible or Lender's security would be lessened, the insurance proceeds shall be applied to the
sums secured by this Security Instrament, whether or not then due, with the excess, if any, paid to Borrower.,
Suah insurance praceeds shall be applied in the order provided For in Section 2,

If Borrower abandons the Property, Lender may file, negotiate and settle any nvailable insurance claim
and relaced matlers. IF Borrower does not respond within 30 days to a notice from Lender that the insurance
carrier has offored to settle a claim, then Lender may negotiate und settle the claim, The 30-day period will
begin when the motice is given. In cithor event, or if Lender acquires the Property under Seotion 22 or
otherwise, Borrower hercby assigng to Lender (8) Borrower’s rights 10 any insurance procecds in an amount
not to excecd the amounts unpald vnder the Mote or this Security Instrument, and (b) rny other of Borrower's
rlghts (other than the right to any refund of unearned premiums prid by Bottower) under all insurance policies
covering the Property, insofar as such rights are applicable to the coverage of the Property. Lender may use
the insurance proceoeds either ko repnir or xestore tho Property or to pay amounts unpaid under the Note or this-
Sccurity Inslrurment, whether or not then due.,

6. Occnpancy. Borrower shall occupy, establish, and nso the Property as Borrower's prinoipal sesidence
within 60 days afier the execution of this Security Instrument and shall continue t0 occupy the Property as
Borrower's principal residence for at least ono year afier the date of occupamoy, unless Lender otherwise
agrees in writing, which consent shall not be unreasonably withheld, or unless extenuating circumstances oxist
which are beyond Borrower's control,
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7. Preservation, Mainternoco and Proteetion of the Property; Inspections. Borrower shaell not
destioy, damege or impair the Property, allow fhe Property to dateriorate or commit waste on the Propeily,
‘Whether ot not Borrower is residing in the Property, Borrower shall malntain the Property in order 1o prevent
the Property from deterlorating or decreasing in value duc to its conditdon. Unless it is determined pursuant to
Section 5 that repair or restoration is ngt economically feasible, Borrower shall promptly repalr the Property if
damaged to gyvoid further detesiorntion or damnge, If insurgnes or condomnation proceeds are paid in
conneotion with damnge to, or the taking of, the Property, Borrower shall be responsible for repaiting or
restoring the Properly only if Lender has releascd procceds for such purposes, Lender may disburse proceeds
for the repairs and resioration in o single payment or in o serles of progress pnyments as the work is
completed. IE the insurance or condemnalion proceeds ere not sufficient io repair or restore the Property,
Borrower is not rélieved of Borrower's obligation for the complation of such repair or restoration,

Lender or its ngent may make reasonable entries upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Eorrower notice at the time of or prior to such an interior inspection specifying such reasonable cause,

8. Borrower's Lonn Application. Bormower shall be in defouly if, during the Loan application process,
Borrower or any persons or entities acting at the direction of Borrower or with- Borrower's knowledge or
consent gave materially false, misleading, or inaccurate information or statements to Londer (or failed to
provide Lender with materlal information) in connection with the Loan, Materinl representations include, but
are not limited 10, reprezentations concerning Borrower's occupancy of the Property as Borrower's principal
residence.

9. Protection of Lender's Interest in the Property and Rights Under thig Security Instrument, If (a)
Borrower fails to perform the covenants and agreements contained in this Secority Instrument, (b) there is a
legal procecding that might significantly affect Lender’s interest in the Property and/or rights under this
Security Ingtrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for-
enforcement of a lien which may atinin priority over this Security Instroment or (0 enforoo lawk or
regulations), or (¢ Borrower has abandoned the Property, then Lender may do amd pay for whatever ia
reasonable or appropriate to prowsct Lender's interest in the Propery and rights under this Security Instrument,
including protecting and/or agsessing the value of the Property, and securing and/or repairing the Property.
Lender's actions can include, but are not limited (o: (8) paying any sums secured by a lien which has priority
over this Security Instrument; (b} appearing in courl; and (¢} paying reasonable sttorneys' fees to prolect ita
interest in the Froperty and/or rights under this Security Instrument, including its secured position in a
bankrupicy proceeding, Securing the Property includes, but is not Lmited to, entering the Property to make
repairs, change locks, replace or boavd up doors and windows, dsain water from pipes, eliminate building or
other code violations or dangerous conditions, and have utilities tumed on or off, Afthough Lender may take
action under this Seotion 9, Lender does not have to do so and is not under any duty or obligation to do go. It
is agreed that Lender incurs no liebility for not taking any or all acdons authorized under this Sectlon 9.

Any nmounts disbursed by Lender under this Scotion 9 'ghall become additional debt of Borrower seoured
by this Securily Jnstrument, These amounts shall bear interest at the Note rate from the date of disbursement
nnd shall be payable, with such interest, upon netice from Lender ta Borrower cequesting paymenit,

If this Security Instrument is on a leaschold, Borrower shall comply with all the provisions of the loase,
If Borrower aoquires fee tile to the Property, the leaschold and the fee title shall not merge unless Lender
agrees to the merger in writing,

10. Mortgage Insuramce. If Lender required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the preminms required 1o maintain the Mortgege Insurance in cffect, If, for any reason, the
Mortgage Ingurance covernge required by Lender cemses to be avatlable from the mortgage .ingurer that
previously grovided such insurance and Borrower was required to meke geparcately designated payments
toward the premivms for Mortgoge Insuranco, Borrower shall pay the premiums required to obtain covernge
substontially equivalent to the Morigage Insurancs previously in effect, at a cost substantially eguivalent to the
cogt to Borrower of the Morigage Insurance previousgly in effect, from an alternate morigage irsurer selected
by Lender. Jf substantially equivalent Mortgage Insurance coverage is not available, Borrower shall continue
to pay t0 Lendor the amount of the separately desipnated payments that were due when the ingurance coverags
ceased 10 be in effect, Lendor will accept, use and retain thess payments ag a non-refundable loss reserve in
lieu of Morigage Insurance, Such Joss reserve shall be non-refundable, notwithstanding the fact that the Loan
s ultimasely paid in full, and Lender shell not be required to pay Borrower any interest or carmings on such
loss reserve, Lender can no Jonger rcquire loss reserve payments if Mortgage Insurance coverage (in’ the
amount angd for the period that Lender requires) provided by mn insurer selected by Lender again becomey
available, is obtained, and Lendor requires separataly designated payments towerd the premiums for Morigage
Insurance, If Lender required Morigage Imsurance as o condition of making the Loan and Borrower was
required 10 mpke separately designated payments toward the premiums for Mortgnge Insurance, Borrower
shall pay the premiums required to maintain Mortgnge Insumncs in effect, or 1 provide a non-refundeble-loss
xeserve, until Lender's requirement for Mortgage Insurance cnds in accordance with any wiritten agreement
belween Borrower and Londer providing for such termindtion or until texmination is required by Applicable
Law. Nothing in this Section 10 affeots Bosrower's obligation to pay interest at the rate provided in the Note,
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Mortgage Insurance reimburses Lender (or any entity that purc!nses !a !otc! !or ccnmln Iosscs 1|t may

incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage Insurance,

Mortgage insurers evaluate their total risk on all such insurance in force from iime to time, and may enter
into agreements with other parties that share or modify thelr rigk, or reduce losses, Thesc agrecmenis are on
tarms and conditions that are satisfactory to the mortgage insurer and the other party (or partios} to these
agreements. These agréements may require the mortgage insurer to make payreents using nny source of funds
that the mortgage insurer may have available (which may include funds cohtained from Morgage Insoronce
premivms),

Az a result of these apreements, Lender, any purchaser of the Note, another insurer, any rcinsurer, any
other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that dorlve
from (or might be characterized as) a portion of Borrower’s payments for Mortgage Insurance, in exchange for
sharing or modilying the mortgage insurer's dsk, or reducing losses, If such agreement provides thai an
affiliate of Lender takes a share of the ingurer's risk in exchange for a share of the premiums paid to the
ingurer, the arrangement is often termeed "captive reinsurance,” Futther:

{a) Any such ageecments will ot aiTect the amounts that Borrower has ngreed (o puy for Mortgage
Insurance, ox any other torms of the Loan. Such pgreements will not inerease the smonnt Borrower will
owe for Mortgage Insurance, and they will not entiflc Borrower £o any vefund,

(b) Any such agrcements will not affect the vights Borrower has - if any - with respeet to the
Morigage Insurance mder the Homeowners Protection Act of 1998 or any other Jaw. These righis may
include the right to receive certain disclosures, fo request and obtain cancellution of the Mortgage
Insurance, t¢ have the Morigage Insurance terminated automatically, and/or to receive & refund of uny
Morigage Insurance premiumes that were unearned at the time of such cancellation er texminntion.

11. "Assigmment of Miscellancous Proceeds; Forfeiture, All Miscellaneous Proceeds are heceby
assigned to and shall be paid to Lender.

If the Property is damuaged, such Miscellaneous Proceads shall be applied to restomtlon or repair of the
Property, if the restoration or repair is economically feasible and Lender's security is not tessened, During such
repair and restoration period, Lendor shall have the right to hold such Miscellancous Proceeds until Lender haa
had an cpportunity to inspect such Propesty to cnsure the work has been completed to Lender’s satisfaction,
provided that such inspection shall be undertaken promptly. Lender may pay for the rapairs and restoration jn
a single disbursement or in a series of progress payments ns the work is completed, Tinless an agreement is
made In writing or Applicable Law requires interest to be paid on such Miscellareous Proceeds, Tender shell
not be required to pay Borrower any interest or eamings on such Miscellaneous Procceds. If the restoration or
repair is not economically feasible or Lender's seourity would be lessened, the Miscellancous Proceeds shall
be applied to the sums secured by this Security Instroment, whether or not then due, with the excess, if any,
paid {0 Borrower, Such Miscellanggus Proceeds shall be applied in the order provided for in Section 2.

In the cvent of a total taking, destruction, or loss in value of the Property, the Miscellaneous Proceeds
shall be applied to the sums secured by this Security Instrument, whether or not then due, with the excess, if
any, paid o Borrower.

In the ovent of a partial taking, destruction, or loss in value of the Property in which the fair market value
of the Property immediatcly before the partial taking, destruction, or loss in value is equal to or greater than
thie amount of the sums secured by this Security Instrument immediately before the partal tuking, destruction,
or loss in value, unless Bomower and Lender otherwise agree in wriling, the sums secured by this Seourity
Instrument ghall be reduced by the amount of the Miscellancous Proceeds multiplied by the following fraction:
(a) the total- amount of the sums securod immedlately before the partial taking, destruetion, or loss <in value
divided by (b) the fair market value of the Property immediately before the pertial 1aking, destruction, or loss
invalue, Any balance shall be paid to Borrower.

In the event of a parkial teking, destruction, or 1058 in value of the Property in which the fair market vaiue
of the Property immediately before the partial taking, destruction, or loss in value js less thon the amount of
the sums secured immediately before the partinl teking, destruction, or loss in value, unless Borrgpwer and
Lendcr otherwisc agres in writing, the Miscellaneons Proceeds shall be applied to the sums seoured by this
Security Instrument whether or not the sums are then due,

If the Properly is abandoned by Bomower, or i, afier notice by Lender to Barcower thaethe Opposing
Party (as defincd in the uext sentence) offers to make an award to settle a claim for damages, Borrower Fails 1o
respend to Londer within 30 days after the date the notice is given, Lender is authorized to eolleet and apply
the Mircellaneons Praceeds cither to restoration or xepair of the Property or to the sums secured by this
Securlty Instrument, whether or not then due. "Opposing Party” menns the third parly thet owes Borrower
Miscellaneous Proceeds or the party against whom Borrower has a right of nction in regard to Miscellancous
Proceeds,

Borrower shall be in default if ony aetion or procecding, whather ¢lvil or criminal, is begun that, n
Lender's judgment, could rasult in forfeiture of the Propery or other materinl impalrment of Lender's intersst
in the Property or rights under this Security Instrument. Borrower con cura such a default and, if acocleration
hag occurred, reinstate as provided in Section 19, by causing the action or proceeding to be dismissed with a
ruling that, in Lender's judgment, précludes forfeiture oftho Property or other material impatrment of Lender's
intereat in the Property or rights under this Sceurity Ingstrument, The proceeds of any award or claim For
damages that are atributable to the impairment of Lender's interest in the Property are hercby assigned and
shall be paid to Lender.
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All Miscellaneous Proceeds that are not applied to restoration or rapair of the Propearty shall be applied in
the order provided for in Section 2. '

12, Borrower Not Roleased; Forbearance Dy Lender Not a Waiver, Exienzion of the time for
payment or modification of amortlzation of the sums secursd by this Scourity Instrument grented by Lender to
Borrower or any Successor in Interest of Borrower shiall not operate to releese the liabillty of Borrower or any
Suvccessors in Interest of Borrower, Lender shall not be required to commence proceedings against any
Svocoessor in Interest of Borrowoer or to refuse to extend time for payment or otherwise modlfy emortization of
the sums getured by this Sceurity Ingtrument by reason of any demand made by the original Borrower or any
Successors in Interest of Borrower. Any farbenmnce by Lender in exerolsing any right or remedy including,
withput limitation, Lender's aeceptance of payments from third persons, entities or Successors in Intereat of
Bomower or in amounts lesg than the amount then due, sheall not be a waiver of or preclude the exeroise of any
right or remedy,

13, Joini and Several Liability; Co-signers; Suecessors and Assigns Bound. Borrower covenants and
agrees that Borrower's obligations and lability shall be joint and ssveral, However, any Borrower wito
co-signs this Security Instrument but does not execute the Note (a "co-signer"): (a) is co-signing thia Security
Instrument only to mortgage, grant and convey the co-signet’s interest in the Property under the terms of this.
Security Instrument; (b) is not personally obligated to pay the sums securcd by this Security Insttument; and
(e) egrees that Lender and any other Bomower cun agree to extend, modify, forbear or make any
accommodations with regard to the terms of this Security Instrument or the Note without the co-signer's
consent,

Subject 10 the provisions of Section 18, any Successor in Interest of Bormower who assumes Borrower's
obligations under this Security Instrument in writing, and is approved by Lender, shall obtnin all of Borrower's
rights and benefits under this Sceurity Instrument. Borvower shall not be released from Borrower's obligations
and liability under this Security Instrument unless Lender ngrees to such release in wilting, The eovenants and
agreements of this Securlty Instrument shall bind (except as provided in Secfion 20) and benefit the successors
and assigns of Lender,

“: 14, Lopn Charges, Lender mpy charge Bomower fees for services performed in connection with
Bomower’s default, for the purpose of protecting Lender’s interest in the Property nnd rights under this
Security Instrument, including, but not limited to, attormeys' fees, property inspoction and valuation fees. In
regard to any other fees, the absence of express authority in this Security Instumnent (o chargo a specific fee to
Borrowar shall not be construed as a prohibition on the charging of such fee. Lender may not charge fees that
are expressly prohibited by this Secusity Instrument ox by Applicable Law,

£ the Loan is subject to a law which sets maximum loan charges, and that lnw is finally Interpreted so
that the interest or other loan charges collected or 10 be collected in connection with the Loen exceed the
permitted lmits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the charge
to the permnittod Yimit; and (b) nny sums cdrepdy coflected from Bomower which exceeded. permitted limits will
be refimnded fo Bormower, Lender may choose to make this refund by reducing the principal owed under the
Note or by making a direct payment to Borrower. If o refond reduces principal, the reduction will be treated as
a partinl prepayment without any propayment charge (whethor or not a prepayment charge is provided for
under the Mots), Borrower's acocplance of any such refund mads by dircot payment to Bomower will
congtitute a waiver OF any right of action Borrower might have arising out of siech overcharge.

15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument must
be in writing, Any notice to Bomower In connection with this Security Instrument shall be deemed to have
been given 10 Bomower when mailed by first class mall or when actuslly delivered to Bartower's notice
address if sent by other meang, Notice to any one Borrower shall constitute notice 10 all Borrowoes unless
Appliceble Law expressly requires otherwise, The notice nddress shall be the Propeety Address unless
Borrower hoy designated a substitute notice address by nofice 10 Lender. Borrower shall promptly -notify
Lender of Borrowei's clisnge of address, If Lender specifies a procedure for reporting Borrower's chinge of
address, then Borrower shall only report n change of address through that specified procedure. Thera may be
only one designated notice address under this Security Instrument at any one time, Any notice t0 Lender shall
be given by delivering it or by mailing it by first class mail to Lender's address stated herein nuless Lender has
designated another address Ty notice tp Borrower, Any notice in connection with this Security Instrument
shall not be deemed to haye been given to Lendar until actually received by Lender, If any notice required by
this Security Instrument is also required under Applicable Low, the Applicable Law requirement will satisly
the corresponding requirement under this Security Instrument.

16. Governing Lows Severability; Rules of Construction, This Security Insttnment shafl be govermnsd
by federnl law and the Inw of the jurisdiction im which the Property is located. All rights and obligations
contained in this Security Instrument are subject to any requicoments and limitations of Applicable Law,
Applicable Law might explicitly or implicitly allow the partics to ngree by coniract or it might be silent, but
such silence shall stot be constrmed as a prohibition against agreement by contract. In the event that any
provision or clause of this Security Ingtrument or the Note conflicls with Applicabile Law, such conflict ghall
not affect other provisions of this Security Instrument or the Note which can be given effeci without the
conflicting provision.

Anr used in this Security Instrument: (a) words of (he masculine gender shall mean and inglude
oorresponding neuter words or words of the feminine gender; () words in the singalar shall mean and inciude
the plural and vice versa; and (0) the word "may" gives sole diseretion without any obligation to ke any
aotion,
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17, Borrower's Copy. Borrower shall be given onc copy of the Note and of this Security Instrument,

18. Trapsler of the Property oc a Beneficinl Interest in Borrower, As vged in this Sectlon 18,
“Interest in the Property” means any legal or beneficipl interest in fhe Property, inoluding, but not limited to,
those beneficial intarests transferrod in a bond for deed, contract for deed, instaliment sales contract or escrow
agreement, tho intent of which is the transfor of titte by Borrower at & future date to a purchaser,

¥ nll or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not
a natural parson and a beneficial interest in Borrower is sold or transferred) without Lender's prior written
consent, Lender may require immediate payment in foll of all sums secured by this Security Instrument.
However, this opHon shafl not be exercised by Lender if such exercise is prohibited by Applicable Law.

If Lender exercises this option, Lender shall give Borrower notice of acceleration, The notice shall
provide a period of not less than 30 days from the date the notdce is given in necordance with Scction 15
within which Borrower must pay all sums secured by thia Security Instrument, If Bosrower fails (o pay these
sums prior to the expiration of this perlod, Lender may invoke any remedies permitted by this Security
Insirument without further notice or demand on Borrower.

19, Borrower's Right (o Reinstate After Acceleration. IF Borrower meets certain conditlons, Borrower
phall have the right to have enforcement of this Security Instrument discontinued at any tme prior to the
earliest of: (a) five days before sale of the Property pursuant to any power of salt contined in this Securicy
Instrument; (b) such other period as. Applicable Law might specify for the termination of Bomowor's.right to
reinstate: or (¢) eniry of a judgment enforcing this Security Instroment. Those conditions are that Borrawer:
{g) pays Lender all sums which thon would be due undar this Security Instrument and the Note as il no
acceleralion had occurred; (b) oures any default of ony other covenants or agreoments; {€) pays all expenses
incurred in enforcing this Security Instrument, including, but mot limited to, ressonalde attorneys' fees,
property ingpection and valuation fees, and other fees inourred for the purpose of protecting Lender's intorest
in the Property and rights under this Security Instrument; and (d) takes such action as Lender may reasonably
require to assure that Lender's interest in the Properly and rights under this Secwrity Instrument, and
Borrower's obligation (0 puy the sums secured by this Securily Instrument, shall continite wnchanged, Lender
may require that Borower pay such roinstatement sums andl expenses in ong or more of the following forms,
as sclected by Lender: (a) cash; (b) money order; (¢) cadified check, bank check, treasurer’s check or cashier's
check, provided any such check is drawn upon an insticution whose deposiis are insured by a federal ageney,
instramentality or entity; or (d) Blectronic Funds Transfer. Upon reinstatement try Borrower, this Security
Ingstrument and obligations sccured hereby shall remain fully effective as if no mcceleration had occurred.
However, this right 1o reinstate shall not apply in the case of neceleration under Section 18,

20, Sale of Note; Change of Lonn Servicer; Notice of Grievance, The Noie or a partial inlerest in the
Note (topether with this Security Instrument) ¢con be sold one or more times withoue prior notice to Borrower,
A gale might result in a change in the entity (known ss the "Loan Servicex™) that golleots Pedodic Payments
due under the Note and this Security Instrument and performs other mortgage loan seryvicing obligations under
the Note, this Security Instrament, and Applicable Law. Therp also might be one or more changes of the Loan
Servicer unrelated to a sale of the Note. IE there is a change of the Loan Servicer, Borrower will be given
wiitten notice of the change which will state the name amndd addvess of the new Loan Servicer, the address to
which payments skould be made and any other information RESPA requires in connection with a notice of
transfer of servicing. If the Note is sold and thoereafter the Loan is serviced by a Loan Servicer other than the
purchnser of the Note, the mortgage loan servicing obligations to Borrower will remain with the Lonn Servicer
or bo iransferred to a sugcessor Loan Servicer and are not assumed by the INote purchaser unless otherwise
provided by the Note purchaser.

Neithor Borrower nor Lender may commence, join, or be joined to any judicial action (as either an
individual litigant or the member of a class) that arises from the other party's actions pursunnt to this Security
Instrument or thet alieges that the octher party has breached any provigion of, or any duty oweit by reason of,
this Security Instrument, vntil such Bommower or Lender has notified the other party (with such notlee given in
comppliance with the requirements of Scetion 15) of such alleged brench and nfforded the other pariy hereto n
reasonable period afler the piving of such notice to take corrective action. If Applicable Law provides a time
pesiod which must elapse before certaln action can be taken, that time perlod will be deemed to be reasonable
for purposes of thiz puragraph. Tlbe notice of ucceleration nnd opporiunity to cupe given to Borrower pursuant
ta Sectiom 22 and the nolice of acceleration given to Bomower pursuani o Scotion 18 shall be deemed to
satisfy the nolice and gpporiunity to take corrective action provisions of this Section 20,

21. Hazordous Substances, As uged in this Section 21! (a) "Hazardous Substances" are those substanices
defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the following
subsiances: gasoline, keroseno, other flammable or toxie petroleun: products, toxie pesticides and herbicides,
volatile solvents, materials contnining asbestos or Ffommaldehyde, .and rodionctive materinls; (b)
"Environmental Law™ means federn! Jaws and laws of the jurisdiction where the Property is 10cated 1haot xelate
t health, safely or environmental protection; (c) “Environmentat Cleanup” includes any response action,
remedial action, or rernoval action, as defined in Environmental Law; and ¢d) on "Environmental Condition"
means a condition that can eause, contribute to, or otherwise wigger an Environmental Cleanup,

Borrower shall not cause or penmit the presence, nse, disposal, storege, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Froperty. Borrower ghall not do, nor
allow anyone else to do, anything affecting the Property (1) that is in violalion of any Environmental Law, (b)
which ereates an BEnvironmental Condition, or (¢) which, due to the presence, use, or relensa of a Hazardoua
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Substanece, creates a condition that adversely affects the value of the Property, The proceding {wo sentences
shall not npply to the presence, use, or storage on the Properly of small gquantities of Hazardous Substances
that are penerally recognized to be appropriate to normal residontial uges and to maintenance of the Property
(including, but not limited to, hazardous substances in consumer produets).

Borrower shall promptly give Lender written notice of (a) any investligation, claim, demand, lawsuit or
other action by any povermmental or regulntory agency or privale panly involving the Proparty and any
Huazardous Substance or BEnvironmental Law of which Borrgwer has actual knowledgs; (0) any Bnvironmental
Condition, including but nol limited to, any spilling, leaking, discharge, release or threat of release of any
Hazardous Substance, and (c) any condition caused by the presence, use or release of a Hazardous Substance
which adversely affects the value of the Property. If Borrower loars, or is noitfled by any govemmental or
regulatory authority, or any private party, that any removal or other remediation of any Hazerdous Substance
affecting the Property is necessary, Borrower shall promptly take all necessary remedtal actions in accordance
with Environmenial Law. Nothing herein shall create any obligation on Lender for an Environmental Cleanup,

NON-UONIFORM COVENANTS. Borrower and Lender fierther covenant and agree as follows:

22, Acccleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower's breach of any covenant or agreement in this Scceurify Instrument (but not prior to
accelerntion vader Section 1B unless Applicable Law provides otherwise). The.notice shall specify: (a)
the defavli; (b) the action reguired to cure the defaulkt; (c) a dale, not less than 30 days from the date the
notice Is giver: to Borvower, by which the default must be cured; and (d) (hat failure to cere the defoult
on or before the doie specHied in (he notice may result in accelerafion of the sums secared by Ehis
Securily Instrument and sule of the ¥roperty. The notice shall further inform Borrower of the right to
reinsiate after acceleration and the right to bring a court action to assert the non-existence of a defamilt
or any other defense of Borrower to acceleration and sale, If the defanlt is not cured on or hefore the
date specified in the notice, Lender at its option moy reguire bmmediate payment in foll of all sums
secured by this Security Instrument without furfher demand aad may invoke the power of salo and any
ather remedics permiited by Applicable Law. Lender shall be entitled to collect all expenses iacorred in
pursuing the remedies provided in this Section 22, including, but not Yimited to, rensonnble attorneys’
fees nnd cosis of tifle evidence.

If the power of sale is invoked, Trusiee shall executo a wriiten notice of the occurrence of an event
of default and of tho election to ¢nuso fie Property to bo gold and shall record such notice in each county
in which nny part of the Properly ir located. Lender or Trustee shall mail copies of such notice in the
manner prescribed by Applicable Law. to Borrower and to the other persons prescribed by Applicable
Law. In the event Borrower does not cure the default within the period then prescribed by Applicnhle
Law, Trustee shall give public notice of the sale fo the parsons and in the manner prescribed by
Appiicablo Law, After tho time required by Applicahle Law, Trustee, withont demand on Borrower,
sholl scll the Properly ot public auetion to the highest bidder at the time and plnce and under the terms
designated in the notice of sale in one or more parcels and in any order Trustee detexmines (but subject
to any statufory right of Borrower to dircet the order in which the Property, if consisting of scveral
kmown lois or parcels, shall be sold), Trustes may in aceordance with Applicable Eaw, postpone sate of
all or any parcel of the Froperty by public mmnouncement at the time and place of pay previously
scheduled sale. Lender or its designee may purchase tho Propecty at sy sale.

Trustee shall deliver to the purchaser Trustee's deed conveying (he Properly without nny covenant
or warranty, expressed ox implied, Tho recitals in the Trustec's decd shall be prima facte evidenee of the
truth of the stntcnaents made thorcin, Trustee shall apply the proceeds of the salo in tho following order:
{a) to pll expenscs of tho sale, inchzding, but not limited (o, reasonable Frustece's and attorneys’ fees; (b)
to nll sums sccured by this Sccurity Instrmment; and (c) any excess io the person or persons legally
entitled to if or fa the coundy clerk of the county in which the sale took place,

23. Reconveyande. Upon paynient of all sums secured by this Seourity Instmiment, Lender shall request
Trustee to reconvey the Property and shall sumender this Security Instrument and all notes evidencing debt
secured by this Security Instroment to Trustec. Trustee shall reconvey the Property without warranty to the
person or persang legally entitled to it. Such person or persons shall pay any recordation costs, Lender may
charge such person or persons a fee for reconveying the Property, but only if the fee is paid to a third party
(such as the Trustee) for services rendered and the oharging of the foe is permitted under Applicable Law,

24, Substitute Trustee. Lender, at its option, moy from time to time remove Trustee and appoint a
guccessor trustee o any Trostee appointed hereunder, Without conveyance of the Property, the successor
trustee shall suceeed to ull the title, power and duties confered upon Trustes herein and by Applicable Law.

25, Request for Notices, Borrower requests that copies of tho notiees of -dofault and sale be sent to
Bomower's address which is the Property Address.
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BY SIGNING BELOW, Berrower acoepts and agrees to the lerms and covenants contalned in (his
Security Instrument end in emy Ridor excouted by Borrower and recorded with it.

| Mwﬁ(swn
FAULA A. MITCHELL

-Bomowor

{Seal)

-Horrowar

(Seal)

Bormrower

(Seal}

~Bomower

STATE OF UTAH, Sl Lake  Countyss:

The foregoing instrument was subscrbed nnd sworn, to mnd acknowledged before me this

5230 by rcele. - AMitodely

7

My Commissian Hpires: S775/09

T

MNotary Public
Residing at: See, o —,f-_,‘,i‘

AT MARK G JARVIS

2 nowwwsuo « STATE of UTAN .
"\ moo 6 SUITE 100
BAI.. CITY, U 84107

COMM. EKP 05/15/2000

@R oaum) ooy CHL (amios) Pago 11 of 11 Farm 3045 1/01

A117 ' 00829




EXHIBIT “C”

A118 00830




e —
) _ - . *

InterestOnly™ ADJUSTABLE RATE NOTE

(One-Year LIBOR Index (As Fublished in The Wall Street Journal) - Rate Caps)

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR A CHANGE IN MY FIXED INTEREST RATE
TO AN ADJUSTABLE INTEREST RATE AND FOR CHANGES IN MY MONTHLY PAYMENT. THIS
NOTE LIMITS THE AMOUNT MY ADJUSTABLE INTEREST RATE CAN CHANGE AT ANY ONE
TIME AND THE MAXINMUM RATE | MUST PAY.

MRY 23, 200408 SALT LAKE UTAH
[Dirto] [City] [Simal

3 S0UTH MISTYWOOD LANE, SANDY, UT B40%2~4850
[Proporty Address]

1. BORROWER'S PROMISE TO PAY

In return for a loan that I have received, I promige to pay U.8.% 1, 000,000.008 (this amount is called "Principal™,
plus interest, io the ordar of Lender, Lender i
AMERTCH 'S WHOLESALE LENDER
I will maka all payments under this MNote in the form of cash, check or money onder.

1 understand that Lender may transfor this Mote. Lender or anycme who takes this Note by wansfer and who is entitied to
receive payments under (his Note Is called the “Note Holder."

2. INTEREST

Interest will be charged on unpaid principal until the Fall amount of Principal has been paid. I will pay interest at a yearly
rate of 6.500 %. The interest rate I will pay may change in accordance with Sectiom 4 of this Note.

The interast rate required by chis Section 2 and Section 4 of this Noto is the rate I will pay both before and afier any defanlt
described in Section 7(B) of this Note,

3. PAYMENTS

(A) Time and Place of Payments

I will make & payment on the f£irast day of every month, beginning on  JULY 01, 2006
Bafore the Fist Principal and Interest Paymeni Dime Date as descrdbed in Section 4 of this Note, my payment will consist only of
the interest due on the unpaid principal balance of this Note. Therealter, I will pay principal and literest by making a payment:
every month as provided below,

I will make my monthly payments of principal and interest beginning on the First Principal and Interest Payment Duc Dafa
as deseribed in Section 4 of this Nota. I will make these payments every poonath until I have paid all of the principal and intsrest
and any othaer charges described below that I may owe under this Note. Bach monthly payment will be applied as of its
scheduled duz date, and if the payment includes both principal and intersst, it will be applied to interest before Principal. If, on

JUNE 01, 2036 » 1 still owe amounts vnder this Mots, I will pay those amounts in full on that date, which iz called
the "Maturity Dale.”

I will make my monthly payments at
P.0O. Box L0219, Van Nuys, CA 51410-0219
or at a different place if required by the NMote Holder,

I3) Asnount of My Initial Monthly Paymen(s

vy monthly payment will be in the amount of UL8. % 5, 416.67 before the First Princlpal and Intorest
Paymant Due Data, and theseafter will be in an amount sufficient to repay the principal and interest at the rate determined as
described in Section 4 of this Note in substantizlly equal installments by the Mahurtity Date. The Note Holder will notify ma
prior ia the date of change in monthly payment.

() Monthly Payment Chanpes

Chemges i my monthly payment will reflect changes in the vapaid principal of my foan and in the interest rate that I must
pay. The Note Holder will detexmine my now intercst rate and the changed amount of my monthly payiment in accordanee with
Zection 4 or 5 of this Note,

CONV
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4, ADJUSTABLE INTEREST RATE AND MONTHLY PAYMENT CHANGES —

(A) Change Datoes
The initial fixed interest raie I will pay will ohenge 10 an adjustable inkerest raie on the £irst day of
JUNE, 2011 » and the adjustable interest rate I will pay may change on that day every 12th mnonth therzafter, The

date on which my initial fixed interest rate changes 1o an adjustable interest rate, and each date on which my adjustable interest
rate could change, is callied a "Change Date.”

(B) The Indox

Begioning with the first Change Date, my &chjustable interest rate will be based on an Index. The "Index” is the avernge of
interbank offered rates for ome-year ULS. dollar-denominated deposits in the London market (LIBOR), ag published in The Wall
Street Journal, The most recent Index figure available as of the date 45 days before each Change Date 15 called the "Current
Ioglex,"

If the Inclex is no longer available, the Note Holder will choose a new index that is based upon comparable information.
The Nota Holder will give me notice of this choice,

() Calenlation: of Chanogcs
Befora each Change Date, the Note Holder will caiculate my new Interest sute by adding
TRO & ONE~QUARTER parcanlages points 2.250 %) to the Current Index. The Note Holder wifl them

round the rasult of this addition to the nearcst onc-elghth of one percentage point (0.125%). Subject 1o the limits stated
Section 4(D) below, this rounded amount will be my new mterest rate until the next Change Date,

The Note Holder will then determine the amount of the menthly payment that wouvld be sufficient to repay the vnpaid
principal that I arn expected to owe at the Change Date in full on the Maturity Daie at iy new interest rate in substantially egual
payments. The result of this calculation will be the new amount of my monthly payment.

(I} Linaits on Intorest Rale Changes

The interest rate 1 am required to pay at the first Change Date will not be greater than 11.500 % or less than

2,250 %, Thexeafier, ray adjusiable interest rats will never be increaged or decreased on any single Change Date by more
than two percentage points friom the ate of intevest I have been paying for the preceding 12 months, My interest rate will nover
be preater than  11.500 %.

() Effective Date of Changes

My new intercst rate will become effective on cach Change Date. I will pay the amount of my new monthly payment
beginning on the fiest monthly payment date afier the Change Darte until the amount of my monthly payment changes again.

(F) Notice: of Changes

Before the effective date of any change in my interest rate and/or monthly payment, the Note Holder will dediver or mail o
me a notice of such change, The notice will include informadon required by law 10 be given to me and alsa the ttle and
tzlephone number of a person wha will answer any question I may have regarding the notoe.

() Drate of First Principal and Interest Payment

The date of my Ffirst payment consisting of both principal and interest on iy Note (the "First Principal and Interest
Payment Due Dale™) shall be the first monthly payment date after the first Change Dale.

5. BORROWER'S RIGHT TO PREPAY

I have the right to make payments of Frincipal at any time before they are due. A payment of Principal only is known as n
"Propayiment,” When I maks a Prepayment, T will tell e Note Holder in writing that I am doing 0. I may kot designate a
payment as a Prepayment if I have not made ali the maonthly payments due under this Note.

I may rmake a full Prepayment 0t partial Prepayments without paying any Frepayment charge, The NMote Holder will use
my Prepaymwents to reduce the amount of Principal that I owe under this Note. However, the Note Helder may apply my
Propaymient 10 the acerued smd unpaid interest on the Prepayment amount before applying my FPrepayment o reduce the
Erincipal amoont of the Note, If I make a partinl Prepayment, thare will be no changes in the due date of my monthly payments
unless the Note Holder agrees In writing to those changes. If the pariiat Frepayiment is made during the period when my monthly
paymenta consisl only of interest, the amount of tha tonthly payment will deexgase for the remainder of the term when my
paymenes congigt of only interest. If' the pattial Frepayment ia made during the period when my payments consist of prancipal
and interest, way partial Prepayment may reduce the amount of ray mmonthly payments atier the first Change Date following my
pertial Prepayment. However, any reduction due to my partial Erepayment may be offset by an imterest rae increase.

6. LOAN CHARGES

If a law, which applics to this 10an and which sets maximnm loan charges, s finally interpreted so that the miterest or other
loan chasges collected or 1o be collected in connectlon with this loan excesd the pexuutted limits, then: (a) any such loan chaxge
shall be roduced by the amount necessary 0 reduce the cherge to the perotied i and (b) smy suma already collected from
me that exceoedod pertnitted limits will be refunded 10 me. The Note Holder may ¢hoose to malee this refund by reducing the
Principnal T owe vader this Note or by making a direct payment to me. If a refund redoces Principal, the »eduction will be treated
a3 a partal Prepayment.

7. BORROWER'S FAILURE TG PAY AS REQUIRED

(A) Late Chaxpes for Overdue Payments

IE the Note Holder has not received the full amount of any monthly payment by the end of  FIFTEEN calendar
days after the date it is due, I will pay a Jate charga to the Note Holder. The amount of the charge will be 5.000 % olmy
overdue payment of interest, during the period when my payment is interest eoly, and of principal and interest tharegfier., T will
pay this Inte charge promply but only oncs on ¢ach late peyment

(&) Defpult

If I do not pay the full amount of each monthly payrment on the date it is due, T will be in defmilt.
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(1) Notice of Dolfault _

if I am in default, the INote Holder may send me a writlen notice telling we that if I do not pay the overdue amount by a
certaln date, the Note Holder may require mo 10 pay immediataly the full amount of Principal that has not been paid end all the
Interest hat T owe on that amnount. That date must be at teast 30 days afier the date on which the notice iz mailed to me or
delivered by oiher meansy,

(D) No Waiver By Noto Holder

Even if, at a tioes when I am in defanlt, the Mote Holder does not require me o pay imtediately in full ag described above,
the Nate: Holder will siil] have the right to do 50 ¥ I am in default at a later time.

(E) Payment of Noto Holder's Coste nand Expenges

If the Note Holder has roguired ma (0 pay immediately in full as described above, the Note Holder will have the right to be
paid back by me for all of its costs and expenses in enforcing this Note 10 the extent not prohibited by applicable law, Those
expenses include, for examnple, reasonable altarneys' fees.

8. GIVING OF NOTICES

TIless applicable law requires a diffetent method, any netice that muost be piven 1o me under this Note will be given by
delivering i or by mailing ir by first ¢lass mail 0 me at the Property Addoess above or at a different address if I give the Note
Holder a notice of my different address.

Unlass the Note Holder requires a diffarent method, any notice that must be given to the Note Holder under this Note will
be given by xoailing it by fixst class mail to the Nate Holder at the address stated in Section 3(A) above or at a different address
if 1 am given a notice of that different address,

9. OBLIGATIONS OF PERSONS UNDER THIS NOTE

If more than cne persen signs this MNote, each person is folly and personally obligated 10 keep all of the proviises made in
this Mote, including the promise to pay the full anount pwed. Any person who Is 8 guaranior, surety or endorser of this Note i
also obligated to do these things. Any person who takes over these obligations, including the obligations of a guacantor, surety
or endorser of this Note, is also obligated 1o kegp all of the promises made in this Note, The Note Holder may enforce its rights
under this Nole against each person mdividually or against all of us together, This means that any one of vs may be required to
pay all of the amopnme owed wnder this Note.

10. WAIVERS

I and any other person who has oblipations under this Note waive the rights of Preseutment and Notice of Dishonor.
"Fresentment" meéans the right to require the INote Holder 1o demand payment of amounts due. "Notice of Dishonor™ means the
right to require the Note Holder to zive notice to other persons that amaunis due have not been phid,

11, DUNIFORM SECURED NOTE

This Nole i a uniform instrument with lirnited varialions in some jurisdictions. In addition to the protectioms given to the
Note Holder under this Note, n Mortgage, Dead of Trust, or Security Deed (the "Security Instrument"), dated the same dale ag
thiz Note, peotects the Mote Holder from possible Josses that might result if I do not keep the prormises that I malke in this Note.
That, Secucity Instrument deseribes how and vnder what condations 1 may be required to make immedtare payment in full of eil
amounts I owe under this Note, Some off thosa conditions xead as follows:

(A) Until my initial fixed interest rate changes 0 an adjustable interest rate wunder the terms statod in Section 4 above,
Uniform Covenant 18 of the Securlty Instrument shall read as foilows:

‘Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18, "Interest in the
Bropexty" mesns any legal or benefictal interest in the Propexly, including, but not limited 1o, those beneficial
interests iransferred it 8 bond for deed, contract for deed, installment gales conteact or escrow agreement, the intent of
which ig the transfer of title by Barrower at 3 future date to a purchaser,

I¥ ol or any partt of the Froperty or any interesk in it is sold or transfarred (or if Borrower is not a natucal person
and a benefiolal Intevest i Borrower is sold or teansferred) without Lengler's prior writien congent, Lender may, at its
option, require immediate payment in full of all sums sccured by this Security Instrument. Howaver, thie option shadl
fot e exercised by Lender if exercise is prohibited by fedecal law.

If Lender exercises this option, Lender shall give Borrower notice of accelaracion. The notice shall provide a
period of not less than 30 days from the dale the notice ig given in accordance with Section 15 within which Bomower
wust pay all sums secured by this Security Ingtrnment. If Borrower fails W pay thess sums prior to the expiration of
this pericd, Lender may invoke any remedics permicted by this Security Instrument without further notice or dexaand
on Borrower,

(B) When my initid fixed interest rote changes to sn adjustable intersat rate under the texms stated in Section 4 above,
Uniformy Covenant 18 of the Security Instrument desctibed in Seciion 11{A) above shall then cease to be in effect, and Unifonm
Covenent 18 of the Secunity Instrument shall instead xoad as follows:

Transfor of the Properly or a Beneficial Intercest in Boreower, A5 used in this Section 18, "Interast in the
Property” means any legal or beneficial interest im the Preoperly. including, buot not limited to, those benelicial
interests transferred in a bond for deed, contract for deed, installment sales condract or ercrow agreement, the intenl of
which is the wransfer of title by Rorrowat at o future date to a purchaser.
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If ail or anty pan of the Property or any Interest in the Proporty is sold or transferred {or if Borrower is not =
natural péwson and a bensficial interest in Borrower is s0ld or ransfered) without Lender's prior wriiten {onsent,
Lender may require immediate payment in full of all sume secured by this Security Instrument. However, this option
shall not be exercized by Lender if such exerciss lg prohibited by Applicable Law, Lender alzo ghall not exorolse thia
option if: (n) Porrower causes to ba submited t0 Lender information required by Lender t0 evaluate the intended
iransforee as if a new loan wers being made to the transferes; and (b) Londer reasonably detcrmines that Lender's
security will not be tmpaired by the loan assumption and that the risk, of a breach of any covenant or agreement in
this Security Instruent is acceptable to Lender. '

To the extent parmitted by Applicable Law, Lendor may charge a reasonable fee ag a condition wo Lender's
conzeni to the loan assumption. Loender may also require the tansferes to sign an sssumption agreement that ix
acceptable to Lender and that obligates the transferee (0 keep all the promises and agrecments roade in the Note and
in this Securlty Ingtroment. Borrower will conlinue 10 be obligated vnder the Note and (his Security Imstrument
vnless Lender réloases Borrower in writing.

If Lender exeicises the oplion o require iromediate payment in full, Lender shall give Borrower notice of
acceleration. The notice shaill provide a period of not leas than 30 days from the date the notice is glven in accordance
with Section 15 within which Borcower muost pay all sums secured by this Security Instrament. IF Borrower fails to
pay these sums prior to the ¢xpiration of this period, Lender may invoke any remnadica permilled by this Security
Insttument without fuorther notice or demand on Borrower.

WITINESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGINED.

Punle. QAN kel (sean
PAULA A. MITGHERELL “Bomower

{Seal)

-Romower

(Soaf)

~Borower

(Scal)

-Bomower

f&ign Criginal Only]
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[Space Abova This Lino For Rocordiog Dhin)

FIXED/ADJUSTABLE RATE RIDER

(LIBOR One-Year Index (As Published In The Wall Srreet Journal) « Rate Caps)

Afteor Recording Return Tot
COUNTRYWIDE HOMI LOANS, INC.
MS SV-79 DOCUMENT PFROCESSING
P.O0.Box 10423

van Nuys, CA 9141004232

FPrepared By:
MARYANN MASUISUIL

AMERICA'S WHOLESALE LENDER

6955 UNION PARK CENTER #400
MIDVALE
UT B4047

THIS FIXED/ADJUSTABLE RATE RIDER is made this TWENTY—THIRD day of
MAY, 2006 , and ig incorporated into and shall be deemed to amend and supploment the Morigage,
Deed of Trust, or Security Deed (the "Security Insiruoment”) of the same date given by the undersigned
("Borrower") to seoure Borrower's Fixed/Adjuatable Rote Note (the "Note™) to
AMERICA'S WHOLESALE LENDER
("Lender™) of the same data and covering the propexty described in the Security Instrument and located at;
2 SOUTH MISTYWQOD LANE, SANDY, UT D4092-4850

[Propexty Address]
CONV
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THE NOTE PROVIDES FOR A CHANGE IN BORROWER'S FIXED INTEREST RATE
TO AN ADJUSTABLE INTEREST RATE., THE NOTE LIMITS THE AMOUNT
BORROWER'S ADJUSTABLE INTEREST RATE CAN CHANGE AT ANY ONE TIME
AND THE MAXIMUM RATE BORROWER MUST PAY.

ADDITIONAL COVENANTS, In addition to the covenmnis and sgrecments made in the Security
Instrurnent, Boxrower and Lender further covenant and agree as follows;

A. ADJUSTABLE RATE AND MONTHLY PAYMENT CHANGES
The Note provides for an “inital fixed interest mte of 6.500 %, The Note also provides for a
change in the initial fixed rate ta an adjustabls interest rate, as follows:

4. ADJUSTABLE INTEREST RATE AND MONTHLY PAYMENT CHANGES

(A) Chnuge Dotes
The initial fixed interest rate I wili pay will change to am ndjustable Interest xaie on the
Firast dayof JUNE, 2011 , and the adjusiable interest rate I will pay may change

on that day every 12th month thereafter, The dnte on whioh my initial fixed interest rate changes to an
adjustable inlerest rate, and each date om which my adjustable interest rate could change, is called a "Change
Date,"

() The Index .

Beginning with the ficst Change Date, my adjugtable interest rate will be based on an Index, The "Index"
is the average of imerbank offered rates for one year U.S. dollar-denominated deposits in the London market
{"LIBOR"), as published in the The Wall Streer Journal, The most recent Index figure available as of the date
45 days before each Change Dato i3 called the "Curront Yndex.,"

If the Index is mo longer available, the MNote Eolder will ¢hooge a new index that is based vpon
comparble information, The Mote Holder will give me notioe of this choice,

{C) Calculntion of Changes
Befare sach Change Date, the Note Holder will calculate my new interest rate by adding
TWO & OWNE-QUARTER percentage points ( 2.250 %) ta the Current Index, The Nots

Holder will then round the result of this addition 1o the nearcst one-eighth of one percentage point (0.125%).
Subject to the Hmits stated in Section 4(D) below, this roundzd amount will be my new interest rate until the
next Change Dato,

The Note Holder will then detsrmine the amount of the monthly payment that wouold be suffictent to
repay the unpatd principal that ¥ am espected to owe at the Change Date in full on the Maturity Date at my

rnew inlerest rute in substontinlly equal payments, The result of this calculation will be the now amount of my
monthly payment.

() Limits on Intorest Rate Changes

The interest rate I am required to pay at the first Change Date will not be greater than  11.500 % or
less than 2.250 %. Thereafter, my adjustable interest rate will never be Increased or decrensed on any
single Change Date by more than two percentage points from the rate of interest I have besn paying for the
preceding 12 months, My interest rate will never be greaterthan 11,500 9.

{E) Effcefive Date of Changes

My ncw interest rate will become effeciive on ench Change Date. I will pay the amount of my new
monthly payrment beginning on the first monthly payment dafe after the Change Date uniil the amount of my
monthly payment changes again.

(F) Notice of Changes

The Note Holder will deliver or mail {o me g notico of any changes in my ianitial fixed interest rate to an
adjustable interest rate and of any changas in my adjustable interest rate before the eifective date of any
change. The notics will include the nmount of my monthly payment, any information required by law to be

given to me and also the title and telephone number of o porson who will answer sny question T may have
xegarding tho notice.

CONY
® MULTISTATE FIXED/ADMUSTABLE RATE HIDER - WEJ One-Yoar LIBOR - Singlo Family INTEREST DNLY
ZU7IB-XK (G4/02) Page 2 of4 Inillalos

A124 00836




B, TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER
1, Uniil Borrower's initinl fixed interest rate changes to an adjustable Intarest rate under the terms gtated
in Section A above, Uniformn Covenani 18 of the Security Ingtrument shall read ns follows:

Transgfer of the Froperly or a Beneficinl Interest in Borrower, As used in (his Seclion 18,
“Intersst in the Property” means any legal or beneficial interest in the Property, including, but not
limited to, those beneficial interests transferred in a bond for deed, contract for deed, insfallment
sales contract or esorow ngreement, the intent of whioh is the transfer of tile by Borrower ot a
futurs date o a purchoser,

If all or any part of the Property or any Intorost in the Property is sold or transferred (or if
Bormower is not a natursl person and a beneficial interest in Borrower is sold or transferred) without
Lender's piior wrilten consent, Lender may require immedinte payment in full of all sums secured
by this Security Insttument. However, this option shall not be exercised by Lender if puch exercise
i5 prohibited by Applicable Law,

If Lender exercises this option, Lender shall give Borrower nolice of acceleration. The ntotice
shall provide a period of not less than 30 days from the date the notice is given in accordance with
Seotion 13 within which Bomrower must pay all sums secured by this Security Instrument, Jf
Borrower fuils [0 pay these sums prior to the expimation of this period, Lender may invoke any
remedies peonifted by this Security Instrument without forther notice or demand on Borrower.

2, When Borrower's inilia! fixed interest rate changen to an adjustable interest rais under the
terns stated in Section A above, Uniform Covenant 18 of the Security Instrument described in
Section B1 above shall then cease to be in effect, and the provisions of Uniform Covenant 18 of the
Security Instroment shall be amended to read ag follows;

Transfer of the Property ox a Beneficial Interest in Borrowor. As uged in this Section 18,
"Interest in the Property" means any legal or benefioial interost in the Propesty, including, but not
Jimited to, those beneficial interests transferred in a bond for deed, contract for deed, installment
snles gontract or escrow ngrecment, the intent of which is the transfer of title by Borrower at a
future date 10 a purchaser,

If all or any part of the Property or any Interest in the Property is sold cr iransferred (or if
Bormower is not a natural person and a benefioial interest in Borrower is sold or transferred) without
Lender's prior written consent, Lender may require immediate payment in full of all sums secured
by this Security Instutnent. However, this option shall not be exercised by Lender if such exercise
is prohibited by Applicable Law. Lender alzo shall not exercise this option if: (g) Borrower couses
to be submitted to Lender information required by Lendar to avaluate the intended tansferes as if &
new loan were being made (o the transferce; and (b) Lender reagonably detormines that Londer's
securlty will not be impaired by the loun assumption nnd that the xisk of a breach of any covenant or
agreement in this Security Instrument is acceptoble 10 Lender.,

To the extent permitted by Applicable Law, Lender may charge a reascmable fee as a
condition to Lender's consent Lo the loan assumption. Lendoer elso may require the transfores to sign
an assusaption agreement that is acceptable to Lender and that obligates the transferee (o keep all
the promises ond sgreements made in the Note and in this Security Instrument, Borrower will
continue to be oblignted under the Note and this Security Ingtrument unless Lander releases
Borrower in writing.

If Lender exorcises the option to require immediate payment in full, Leader shall give
Borrower notice of a¢celeration. The notice shall provide a period of not less than 30 days from the
date the notice is given in accordunce with Sectlon 15 within which Borrower must pay all sums
secured by this Security Ingtrument, If Borower fails to pay these sums prior to the expiration of
this period, kender may invoke any romedies permitted by this Security Instrument wilhout further
notice or demand on Borrower,
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BY SIGNING BELOW, Borrower nccepis and agrees to the terms and covenants contained in this
Fized/Adjustable Rate Rider,

(Seal)
PAULA A, MITCHELL - Borrower

(Seal)

~ Barmower

(Seal)

= Barrower

; i ——(Seal}

- Bomowar
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1012218
BM772040 10:46:00 AM 512.00
Book - 8849 Pg - 3801-8802

RECORDING REQUESTED BY: Gaty W, Ott
RECONTRUST COMPANTY, N.A, Recorder, Salt Lake County, UT
2380 Performance Dr, TX2.984-0407 L$I TITLE GO

Richardson, TX 75082 BY: ¢CASH, DEPUTY - EF 2 P,

WHEN RECORDED MAIL DOCUMENT
TAX STATEMENT TO:

BAC HOME LOANS SERVICING, LP

400 COUNTRYWIDE WAY 8V-35

SIMI YALLEY, CA 93065

SPACE AROVE THIS LINE FOR RECOURDER'S

CORFPORATION ASSIGNMENT OF DEED OF TRUST/MORTGAGE
FOR VALUE RECEIVED, THE UNDERSIGNED HEREBY GRANTE, ASSIGNS AND TRANSFER TO;

TIE BANK. OF NEW YORK. MELLON FKA THE BANK OF NEW YORK, AS TRUSTEE FOR THE
CERTIFICATEHOLDERS CWMBS SERIES 2006-HYRS

ALL BENEFICTAL INTEREST UNDER THAT CERTAIN DEED OF TRUST DATED 05/23/2006, EXECUTED
BY: PAULA A MITCHELL, TRUSTOR: TQ STEWART T. MATHESON, ATTORNEY AT LAW, AS TRUSTEE
AND RECORDED AS INSTRUMENT NQ. 7733512 ON (5/24/2006, IN BOOX. 9208, PAGE 7355 OF OFFICIAL
RECORDS [N THE COUNTY RECORDERS OFFICE OF SALT LAKE COUNTY, IN THE STATE OF UTAH,
THE LAND AFFECTED BY THIS ASSIGNMENT IS LOCATED IN SALT LAXE COUNTY, THE 8TATE OF
UTAH AND TS DERCRIBED AS FOLLOWE:

LOT 804 B, AMENDED PEFPERWOOD PHASE 8B, ACCORDING TO THE PLAT 'I'E-[ERI:EOF AS RECORDED
INTHR OFFICE OF THE S8ALT LAKE COUNTY RECORDER,

TOQETHER WITH THE NOTE OR NOTES THEREIN DESCRIBED (R REFERRED TQ, THE MONEY DUE
AND TO BECOME DUE THEREON WITH INTEREST, AND ALL RIGHTS ACCRUED OR TO ACCRUC
(INDER SAID DEED OF TRUST/MORTGAGE,

Dates: ] 13 ,2040 By: MORTGAGE ELECTRONIC REGISTRATION
SYSTEMS, INC.
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STATECQF ___ Tl )
COUNTY OF

— —Tagn) \
on 8 h’BftG Jbeforgme Q?hm € L 6@5_‘:.0-2.. » persomally appeared
cmmmﬁam , known to me (or proved to me on the path of

through, T QL J to be the person whose nams is subscribed to the foregoing instrument and
acknowledged to me that he@mcumd the same for the purposes and consideration theorein oxpressed,
WITNESS MY HAND AND OFFICIAL SBAL

{ SETSTVEE A
( ! c de_ W ;e COMNIE L SRISCOE

Notacy Public’s Signature h ”“ﬁ.’é‘ﬂﬁ&”ﬂﬂm

ar
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3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON FK, MINUTES
Plaintiff, MOTION FOR SUMMARY JUDGMENT
VS. Case No: 160902472 LM
PAULA A MITCHELL Et al, Judge: TODD M SHAUGHNESSY
Defendant. Date: November 6, 2017
Clerk: kristit

No Parties Present

Plaintiff"s Attorney(s): BRAD G DEHAAN
Defendant"s Attorney(s): DOUGLAS R SHORT
Audio

Tape Number: N42 Tape Count: 428-515

HEARING

This case comes before the Court at the date and time set for oral argument on the

pending Motion for Summary Judgment.

4:29 PM Mr. Dehaan presents argument for the Motion for Summary Judgment.
4:45 PM Mr. Short presents argument in opposition.

5:03 PM Mr. Dehaan presents reply argument.

Based on the information presented, the Court grants the Motion for Summary Judgment

and gives the basis for this ruling. Mr.

Dehaan to prepare an appropriate Order for

Summary Judgment to be submitted to the Court, with objections from Mr. Short noted for

the record.
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Brad G. DeHaan (USB No. 8168)
Hillary R. McCormack (USB No. 11719)
LUNDBERG & ASSOCIATES, PC
Attorneys for Plaintiff

3269 South Main Street, Suite 100

Salt Lake City, Utah 84115

Telephone: (801) 263-3400
litigationdept@lundbergfirm.com
Attorneys for Plaintiff

Parcel No. 28-22-203-047
L&A Case No. 14.64383.2/JAT

The Order of the Court is stated below:

Dated: November 27, 2017 /s/ TODD M SHAUGHNESSY

02:39:28 PM District Court Judge

IN THE THIRD JUDICIAL DISTRICT COURT, SALT LAKE DEPARTMENT
SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON fka
THE BANK OF NEW YORK, AS TRUSTEE
FOR THE CERTIFICATEHOLDERS
CWMBS SERIES 2006-HYBS,

Plaintiff,
VS.

PAULA A. MITCHELL; PEPPERWOOD
HOMEOWNER’S ASSOCIATION; AND
JOHN DOES 1-5,

Defendants

ORDER GRANTING SUMMARY
JUDGMENT

Civil No. 160902472
Judge Todd M. Shaughnessy

This matter came before the court for hearing plaintiff’s Motion for Summary Judgment
on November 6, 2017. Brad G. DeHaan appeared as counsel for plaintiff, and Douglas R. Short
appeared as counsel for defendant Paula A. Mitchell. Having carefully reviewed the record and

the pleadings on file herein, considering the arguments of counsel, and for good cause appearing,
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it is hereby:
ORDERED, ADJUDGED, and DECREED AS FOLLOWS:

1. Plaintiff’s Motion for Summary Judgment is GRANTED.

2. Plaintiff met its burden of establishing the undisputed facts and showing that
judgment should enter as a matter of law pursuant to Rule 56(a) of the Utah Rules of Civil
Procedure.

3. The court incorporates by this reference the Ruling and Order entered in this case
on January 17, 2017, regarding, among other things, plaintiff’s standing to bring this action.

4. Based upon plaintiff having provided sufficient evidence pursuant to the findings
and decision in Mitchell I, as set forth in plaintiff’s Motion for Summary Judgment, and the
Affidavit of Alvin Denmon, the Court finds that there is no genuine issue as to any of the
following material facts:

a. This action involves the real property with a purported address of 3 South
Mistywood Lane, Sandy, Salt Lake County, Utah 84092 (“Property”), more particularly
described as:

Lot 804 B, AMENDED PEPPERWOOD PHASE 8B, according to the plat
thereof as recorded in the office of the Salt Lake County Recorder.

Together with all the improvements now or hereafter erected on the property, and
all easements, appurtenances, and fixtures now or hereafter a part of the property.

Parcel No. 28-22-203-047-0000.
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b. Defendant Paula A. Mitchell acquired an ownership interest in the
Property by a Special Warranty Deed executed on May 23, 2006 and recorded on May 24, 2006
in the Salt Lake County Recorder’s Office as Entry No. 9733511.

c. On May 23, 2006, defendant Paula A. Mitchell, as trustor, executed and
delivered a certain trust deed (the “Mitchell Trust Deed”) to Stewart T. Matheson, as trustee, for
the benefit of Mortgage Electronic Registration Systems, Inc., as nominee for America’s
Wholesale Lender, it successors and assigns, to secure obligations under a certain promissory
note executed in conjunction therewith.

d. On May 24, 2006, the Mitchell Trust Deed was recorded in the Salt Lake
County Recorder’s Office as Entry No. 9733512.

e. On May 23, 2006, in conjunction with the execution of the Mitchell Trust
Deed, defendant Paula A. Mitchell executed a promissory note (“Note”), with a mortgage rider
(“Rider”), in the amount of $1,000,000.00.

f. Plaintiff is the current beneficiary under the Mitchell Trust Deed by virtue
of an Assignment of Deed of Trust (“2010 Assignment”) recorded on August 17, 2010 in the Salt
Lake County Recorder’s Office as Entry No. 11012216.

g. Plaintiff is the current holder of the Note and Rider.
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h. Pursuant to the terms of the Mitchell Trust Deed, Note, and Rider, plaintiff
or plaintiff’s predecessors-in-interest, loaned, advanced and disbursed the sum of $1,000,000.00
to or on behalf of, and to the benefit of, defendant Paula A. Mitchell.

i. The Note obligated defendant Paula A. Mitchell to make monthly
principal and interest payments to plaintiff or plaintiff’s predecessor-in-interest, beginning July
1, 2006.

j. The Note provides that the initial rate of interest agreed to be paid by
defendant Paula A. Mitchell is 6.500% per annum.

k. Defendant Paula A. Mitchell’s obligations under the Note, Rider, and
Mitchell Trust Deed were secured by the Property.

1. Defendant Paula A. Mitchell breached the terms and conditions of the
Note, Rider, and Mitchell Trust Deed by failing to make the required monthly payments when
due.

m. Based upon defendant Paula A. Mitchell’s failure to pay the monthly
payments under the terms of the Note, Rider, and Mitchell Trust Deed, defendant Paula A.
Mitchell is in default.

n. Because defendant Paula A. Mitchell was in default and breached the
terms of the Note, Rider, and Mitchell Trust Deed, plaintiff accelerated the entire unpaid balance
as immediately due and payable.

5. Defendant Paula A. Mitchell failed to properly controvert or provide a written

A134 01019

November 27, 2017 02:39 PM 4 of 8



response to the following material facts, as required by Rules 56(a)(4) and 56(a)(2) of the Utah
Rules of Civil Procedure, and the following material facts are therefore deemed admitted:

a. Defendant Paula A. Mitchell failed to cure the default under the terms of
the Note, Rider, and Mitchell Trust Deed.

b. The last payment made by defendant Paula A. Mitchell under the terms of
the Note, Rider, and Mitchell Trust Deed was on April 21, 2010.

c. Defendant Paula A. Mitchell has not made a payment under the terms of
the Note, Rider, and Mitchell Trust Deed since April 21, 2010.

d. Defendant has not paid any of the monthly payments due and owing under
the Mitchell Trust Deed, Note and Rider since May 1, 2010.

e. The terms of the Note and Mitchell Trust Deed allow plaintiff to recover
its reasonable attorney’s fees and costs incurred in connection with this matter.

f. The terms of the Mitchell Trust Deed allow plaintiff to invoke the power
of foreclosure sale and any other remedies permitted by applicable law.

g As of May 31, 2017, the amount due and owing to plaintiff under the
Note, Rider, and Mitchell Trust Deed is $1,343,034.81, plus additional interest, attorney’s fees,
costs, taxes, and other fees which will continue to accrue after May 31, 2017.

6. The Affidavit of Alvin Denmon used to support plaintiff’s Motion for Summary

Judgment is made on personal knowledge, sets forth facts that are admissible in evidence, and

shows that Mr. Alvin Denmon is competent to testify on the matters stated therein.
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7. Plaintiff complied with its obligations regarding its initial disclosures pursuant to
Rule 26(a) of the Utah Rules of Civil Procedure.

8. Based on the above, judgment should enter in favor of plaintiff and against
defendant Paula A. Mitchell for the amount of $1,343,034.81, plus additional interest, costs,
taxes, and other fees owing to plaintiff incurred after May 31, 2017.

9. Plaintiff is entitled to judicially foreclose the Mitchell Trust Deed and sell the
Property to recover any unpaid obligations owed to plaintiff under the Mitchell Trust Deed and
Note.

10. Plaintiff is entitled to an Order of Foreclosure Sale ordering the Property
foreclosed and sold by the sheriff of Salt Lake County, State of Utah according to the law and
practice of this Court to satisfy the judgment set forth above as due and owing to plaintift.

11. Plaintiff or any other party to this action may become a purchaser at any
foreclosure sale, and that following the sale, the sheriff of Salt Lake County, State of Utah, is
ordered to execute and deliver a certificate of sale as required by law; and that upon expiration
of the period of redemption as described by law, the Sheriff is ordered to execute and deliver a
Sheriff’s Deed to the purchaser of the Property; and that the purchaser of the Property be let into
possession of the Property upon production of the Sheriff’s Deed.

12. Upon any judicially-ordered sale of the Property in this court action and
expiration of the period of redemption, surplus proceeds, if any, beyond plaintiff's lien, costs, and

costs of sale, shall be deposited and interplead in a new court action pursuant to Utah Code
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§ 78B-6-904 or § 59-1-29, with notice to all parties in this action, so that all those who claim any
interest in the Property may assert their claims to such excess proceeds and their respective
priorities in such new proceeding.

13. Upon the expiration of the period of redemption applicable to judicial foreclosure
sales, that the defendants and all persons claiming by, through, or under them, or any of them, be
forever barred and foreclosed of all right, title, claim, interest and equity of redemption in and to
the Property and each and every part thereof, and that plaintiff have deficiency judgment against
defendant Paula A. Mitchell, if applicable, for the full amount of any sums which may remain
owing to plaintiff under the obligation evidenced by the Mitchell Trust Deed and Note after due
and proper application of the proceeds of the sale of the Property as hereinabove stated.

14. The clerk of the court is hereby ordered, authorized and directed to issue an
Order of Foreclosure Sale effectuating this Final Order and Judgment.

15.  All other parties to the case are in default and entry of a judgment of priority in
favor of Plaintiff is therefore appropriate.

16. Pursuant to the terms of the parties’ written agreements, Plaintiff is awarded its
attorney fees and costs incurred in this action in an amount to be determined upon the filing of
plaintiff’s Affidavit of Attorney Fees and Costs.

17. The court has considered and overrules all objections to the form of this order and
the accompanying judgment, whether those objections are specifically referred to herein or not.

Many of those objections have been the subject of prior written and oral rulings by this court and
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by the Utah Court of Appeals, all of which are incorporated herein.

*END OF DOCUMENT**
**Electronically signed by the Judge in the top-right corner of the first page.**
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON fka THE
BANK OF NEW YORK, as trustee for THE
CERTIFICATEHOLDERS CWMBS SERIES 2006-
HYB5,

FINAL JUDGMENT

Case No. 160902472

Judge Todd Shaughness
Plaintiff, & 8 Y

VS.

PAULA A. MITCHELL;PEPPERWOOD
HOMEOWNER'S ASSOCIATION,

Defendants.

Pursuant to Rules 55, 56, 57, and 58A of the Utah Rules of Civil Procedures, and for good
cause appearing, judgment is hereby entered in favor of Plaintiff and against Defendants as
follows:

1. This action involves the real property with a purported street address of 3 South
Mistywood Lane, Sandy, Salt Lake County, Utah 84092 (the “Property”), more particularly
described as:

Lot 804 B, AMENDED PEPPERWOOD PHASE 8B, according to the plat
thereof as recorded in the office of the Salt Lake County Recorder.

Together with all the improvements now or hereafter erected on the

property, and all easements, appurtenances, and fixtures now or
hereafter a part of the property.
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THE BANK OF NEW YORK MELLON fka THE BANK OF NEW YORK, as trustee for THE
CERTIFICATEHOLDERS CWMBS SERIES 2006-HYB5 vs PAULA A. MITCHELL;PEPPERWOOD
HOMEOWNER’S ASSOCIATION Page 2 of 5

160902472
Parcel No. 28-22-203-047-0000.

2. Defendant Paula A. Mitchell acquired an ownership interest in the Property by a
Special Warranty Deed executed on May 23, 2006, and recorded on May 24, 2006, in the Salt Lake
County Recorder’s Office as Entry No. 9733511.

3. On May 23, 2006, Defendant Paula A. Mitchell, as trustor, executed and delivered a
certain trust deed (the “Mitchell Trust Deed”) to Stewart T. Matheson, as trustee, for the benefit
of Mortgage Electronic Registration Systems, Inc., as nominee for America’s Wholesale Lender, its
successors and assigns, to secure obligations under a certain promissory note executed in
conjunction therewith.

4, On May 24, 2006, the Mitchell Trust Deed was recorded in the Salt Lake County
Recorder’s Office as Entry No. 9733512.

5. On May 23, 2006, in conjunction with the execution of the Mitchell Trust Deed,
defendant Paula Mitchell executed a promissory note (“Note”), with a mortgage rider (“Rider”), in
the amount of $1,000,000.00.

6. Plaintiff is the current beneficiary of the Mitchell Trust Deed by virtue of an
Assignment of Trust Deed (“2010 Assignment”) recorded on August 17, 2010, in the Salt Lake
County Recorder’s Office as Entry No. 11012216.

7. Plaintiff is the current holder of the Note and Rider.

8. Defendant Paula Mitchell is in breach of the terms of the Note, Rider, and Mitchell

Trust Deed by, among other things, failing to pay amounts when due. By virtue of this, the Note,
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THE BANK OF NEW YORK MELLON fka THE BANK OF NEW YORK, as trustee for THE
CERTIFICATEHOLDERS CWMBS SERIES 2006-HYB5 vs PAULA A. MITCHELL;PEPPERWOOD
HOMEOWNER’S ASSOCIATION Page 3 of 5

160902472
Rider, and Trust Deed are in default and Plaintiff has accelerated the entire unpaid balance as

immediately due and payable.

9. As of May 31, 2017, the amount due and owing to Plaintiff under the Note, Rider,
and Trust Deed is $1,343,034.81, plus additional interest, attorneys’ fees, costs, taxes, and other
fees which continue to accrue after May 31, 2017.

10.  Judgment is therefore entered in favor of Plaintiff and against Defendant Paula A.
Mitchell for the amount of $1,343,034.81, plus additional interest, costs, taxes, and other fees
owing to Plaintiff and incurred after May 31, 2017.

11. Plaintiff is entitled to judicially foreclose the Mitchell Trust Deed and sell the
Property to recover any unpaid obligations owed to Plaintiff under the Mitchell Trust Deed and
Note.

12. Plaintiff is entitled to an Order of Foreclosure Sale order the Property foreclosed
and sold by the Sheriff of Salt Lake County, State of Utah, according to the law and practice of this
court to satisfy the judgment set forth above as due and owing.

13. Plaintiff or any other party to this action may become a purchaser at any
foreclosure sale, and following the sale the Sheriff of Salt Lake County, State of Utah, is ordered to
execute and deliver a certificate of sale as required by law; and upon expiration of the period of
redemption as described by law, the Sheriff is ordered to execute and deliver a Sheriff's Deed to
the purchaser of the Property; and the purchaser of the Property shall be let into possession of the

Property upon production of the Sheriff's Deed.
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THE BANK OF NEW YORK MELLON fka THE BANK OF NEW YORK, as trustee for THE
CERTIFICATEHOLDERS CWMBS SERIES 2006-HYBS vs PAULA A. MITCHELL;PEPPERWOOD
HOMEOWNER’S ASSOCIATION Page 4 of 5

160902472
14. Upon any judicially-ordered sale of the Property in this court action and expiration

of the period of redemption, surplus proceeds, if any, beyond Plaintiff’s lien, costs, and costs of
sale, shall be deposited and interpled in a new court action pursuant to Utah Code Ann. § 78B-6-
904 or §59-1-29, with notice to all parties in this action, so that all those who claim any interest in
the Property may assert their claims to such excess proceeds and their respective priorities in such
new proceeding.

15. Upon the expiration of the period of redemption applicable to judicial foreclosure
sales, the defendants and all persons claiming by, through, or under them, or any of them, be
forever barred and foreclosed of all right, title, claim, interest and equity of redemption in and to
the Property and each and every part thereof, and that Plaintiff have deficiency judgment against
Defendant Paula Mitchell, if applicable, for the full amount of any sums that may remain owing to
Plaintiff under the obligation evidenced by the Mitchell Trust Deed and Note after due and proper
application of the proceeds of the sale of the Property as hereinabove stated.

16. The Clerk of the Court is hereby authorized, ordered, and directed to issue an Order
of Foreclosure Sale effecting this Final Judgment.

17. All other defendants in this matter have been served with process and are in
default of the claims asserted against them. Specifically, Plaintiff is entitled to a declaration that

the Mitchell Trust Deed is prior in time and right to claims by the Pepperwood Homeowner’s

Association.
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THE BANK OF NEW YORK MELLON fka THE BANK OF NEW YORK, as trustee for THE
CERTIFICATEHOLDERS CWMBS SERIES 2006-HYB5 vs PAULA A. MITCHELL;PEPPERWOOD

HOMEOWNER’S ASSOCIATION Page 50of 5
160902472
18. Pursuant to the terms of the parties’ written agreements, and as allowed by Rule

73(a) of the Utah Rules of Civil Procedure, Plaintiff is awarded is reasonable attorneys’ fees and
costs incurred in this matter in an amount to be determined upon timely filing of a motion and
supporting affidavit of attorneys’ fees and costs.

All claims against all parties have been resolved and this is a final judgment.

DATED: November 27, 2017.
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CERTIFICATE OF NOTIFICATION

I certify that a copy of the attached document was sent to the following

people for case 160902472 by the method and on the date specified.

MANUAL
MANUAL
MANUAL
MANUAL
MANUAL

Date:

EMAIL: BRAD G DEHAAN brad.dehaan@lundbergfirm.com

EMAIL: CRAIG H HOWE chowe@joneswaldo.com

EMAIL: HILLARY R MCCORMACK hillary.mccormacke@lundbergfirm.com
EMAIL: BLAKE D MILLER bmiller@joneswaldo.com

EMAIL: DOUGLAS R SHORT drs@consumerlawutah.com

11/27/2017 /s/ KRISTI THORNLEY

Deputy Court Clerk
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The Order of the Court is stated below:
Dated: December 12, 2017 /s/ TODD M SHAUGHNESSY
05:31:03 PM District Court Judge

Brad G. DeHaan (USB No. 8168)
Hillary McCormack (USB No. 11719)
LUNDBERG & ASSOCIATES

3269 South Main Street, Suite 100
Salt Lake City, Utah 84115

(801) 263-3400

(801) 263-6513 (fax)
LitigationDept@Lundbergfirm.com
Attorneys for Plaintiff

Parcel No. 28-22-203-047
L&A Case No. 14.64383.2

THIRD JUDICIAL DISTRICT COURT, SALT LAKE DEPARTMENT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON, fka ORDER OF FORECLOSURE SALE
THE BANK OF NEW YORK, AS TRUSTEE
FOR THE CERTIFICATEHOLDERS
CWMBS SERIES 2006-HYBS,
Case No. 160902472
Plaintiff,
Judge: Todd M. Shaughnessy
V.

PAULA A. MITCHELL; PEPPERWOOD
HOMEOWNER’S ASSOCIATION; AND
JOHN DOES 1-5,

Defendants.

TO THE SHERIFF OF SALT LAKE COUNTY, STATE OF UTAH:
On the 27" day of November, the above named plaintiff obtained an Order Granting
Summary Judgment in the Third Judicial District Court, Salt Lake Department, of Salt Lake

County, Utah against the defendants, which Order was entered on the same day.
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The Order provides that the Property described in the Order be sold at a public auction.
NOW, THEREFORE, you are hereby commanded and required to proceed to give notice of
such sale and to sell the Property described in said Final Order and distribute the proceeds of said
sale as directed in said Final Order and to make and file your report of such sale with the Clerk of
the Court within 60 days of the date of your receipt hereof, and to do all things according to the
terms and requirements of said Final Order and the provisions of the statues of the State of Utah.
**END OF DOCUMENT**

** Electronically signed by the Judge in the top-right corner of the first page.**
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3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON FK, : RULING
Plaintiff, : RULING AND ORDER

VS. : Case No: 160902472

PAULA A MITCHELL, : Judge: TODD M SHAUGHNESSY
Defendant. : Date: January 18, 2018

Before the court is the Combined Rule 59 and 52 Motions to Alter or Amend Final
Judgment (Motion to Alter or Amend), filed by Defendant Paula Mitchell (Mitchell). The
motion is fully briefed and has been submitted for decision. Mitchell requests oral
argument. Rule 7(h) does not contemplate oral argument on all motions; the present
motion is not dispositive. Oral argument is discretionary. And for the reasons
explained below, oral argument would not materially assist the court in deciding the
Motion to Alter or Amend.

1. The majority of Mitchell"s Motion to Alter or Amend consists of re-arguing issues
that have already been presented to and ruled on by the court, including on motions
other than the summary judgment motion that fully resolved the issues in the case. To
the extent Mitchell disagrees with the court®s rulings, her remedy is to file an appeal
not to serially re-argue those issues with this court.

2. The balance of the issues and arguments raised in the Motion to Alter or Amend,
other than item 3 below, are being raised for the first time. The court respectfully
declines to consider, after the entry of judgment in the case, issues and arguments
that could and should have been raised earlier.

3. Finally, the final judgment entered in this case was not entered sua sponte or
otherwise improperly. As was discussed at the hearing, and as was reflected in the
proposed papers filed by BONY, the court"s ruling on the summary judgment motion,
combined with earlier rulings in the case, fully resolved all claims of all parties.
The recent amendments to Utah Rule of Civil Procedure 58, and Utah Rule of Appellate
Procedure 4, contemplate parties preparing, or courts if parties do not, a judgment
that unambiguosly conveys to all involved the conclusion of the litigation in the trial
court. The purpose is to ensure all parties understand the deadline for filing a notice
of appeal. That is all this court did by preparing and entering the Final Judgment in
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Case No: 160902472 Date: Jan 18, 2018

this case; make clear when notices of appeal were due. And with respect to the issue of
attorneys”™ fees, those same amendments contemplate that the amount and reasonableness
of attorneys” fees will be determined in proceedings following entry of judgment.

No further order on the Motion to Alter or Amend is required.

End OF Order - Signature at the Top of the First Page

CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the following people for
case 160902472 by the method and on the date specified.

EMAIL: BRAD G DEHAAN brad.dehaan@lundbergfirm.com

EMAIL: CRAIG H HOWE chowe@joneswaldo.com

EMAIL: HILLARY R MCCORMACK hillary.mccormack@lundbergfirm.com
EMAIL: BLAKE D MILLER bmiller@joneswaldo.com

EMAIL: DOUGLAS R SHORT drs@consumerlawutah.com

01/18/2018 /s/ TODD M SHAUGHNESSY
Date:

Deputy Court Clerk
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The Order of the Court is stated below:
Dated: January 18, 2018 /s/ TODD M SHAUGHNESSY
03:14:20 PM District Court Judge

3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON FK, : RULING
Plaintiff, : RULING AND ORDER

VS. : Case No: 160902472

PAULA A MITCHELL, : Judge: TODD M SHAUGHNESSY
Defendant. : Date: January 18, 2018

Before the court is the Combined Rule 59 and 52 Motions to Alter or Amend Final
Judgment (Motion to Alter or Amend), filed by Defendant Paula Mitchell (Mitchell). The
motion is fully briefed and has been submitted for decision. Mitchell requests oral
argument. Rule 7(h) does not contemplate oral argument on all motions; the present
motion is not dispositive. Oral argument is discretionary. And for the reasons
explained below, oral argument would not materially assist the court in deciding the
Motion to Alter or Amend.

1. The majority of Mitchell"s Motion to Alter or Amend consists of re-arguing issues
that have already been presented to and ruled on by the court, including on motions
other than the summary judgment motion that fully resolved the issues in the case. To
the extent Mitchell disagrees with the court®s rulings, her remedy is to file an appeal
not to serially re-argue those issues with this court.

2. The balance of the issues and arguments raised in the Motion to Alter or Amend,
other than item 3 below, are being raised for the first time. The court respectfully
declines to consider, after the entry of judgment in the case, issues and arguments
that could and should have been raised earlier.

3. Finally, the final judgment entered in this case was not entered sua sponte or
otherwise improperly. As was discussed at the hearing, and as was reflected in the
proposed papers filed by BONY, the court"s ruling on the summary judgment motion,
combined with earlier rulings in the case, fully resolved all claims of all parties.
The recent amendments to Utah Rule of Civil Procedure 58, and Utah Rule of Appellate
Procedure 4, contemplate parties preparing, or courts if parties do not, a judgment
that unambiguosly conveys to all involved the conclusion of the litigation in the trial
court. The purpose is to ensure all parties understand the deadline for filing a notice
of appeal. That is all this court did by preparing and entering the Final Judgment in
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Case No: 160902472 Date: Jan 18, 2018

this case; make clear when notices of appeal were due. And with respect to the issue of
attorneys”™ fees, those same amendments contemplate that the amount and reasonableness
of attorneys” fees will be determined in proceedings following entry of judgment.

No further order on the Motion to Alter or Amend is required.

End OF Order - Signature at the Top of the First Page

CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the following people for
case 160902472 by the method and on the date specified.

EMAIL: BRAD G DEHAAN brad.dehaan@lundbergfirm.com

EMAIL: CRAIG H HOWE chowe@joneswaldo.com

EMAIL: HILLARY R MCCORMACK hillary.mccormack@lundbergfirm.com
EMAIL: BLAKE D MILLER bmiller@joneswaldo.com

EMAIL: DOUGLAS R SHORT drs@consumerlawutah.com

01/18/2018 /s/ TODD M SHAUGHNESSY
Date:

Deputy Court Clerk
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The Order of the Court is stated below:
Dated: March 14, 2018 At the direction of:
03:50:08 PM /s/ TODD M SHAUGHNESSY
District Court Judge
by
/sl Mandy Acevedo
District Court Clerk

3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON FK, - MINUTES
Plaintiff, - PENDING MOTIONS
VS. : Case No: 160902472 LM
PAULA A MITCHELL Et al, :  Judge: TODD M SHAUGHNESSY
Defendant. : Date: March 13, 2018
Clerk: mandya
PRESENT

Plaintiff"s Attorney(s): BRAD G DEHAAN
Defendant"s Attorney(s): DOUGLAS R SHORT
Audio

Tape Number: w39 Tape Count: 4:07-5:35

HEARING

This case comes before the court on the motion for determination of reasonableness of
award of attorneys fees and the Rule 64E motion. Court first addresses the attorney
fee issue.

4:08 PM Mr. Dehaan presents argument on the motion for determination of reasonableness
of attorney fees.

4:19 PM Mr. Short presents argument.

4:31 PM Mr. Dehaan presents rebuttal argument.

4:35 PM Court makes findings as stated on the record. The court finds that counsel
made good faith effort to comply with the orders.

4:41 PM Court addresses the Rule 64E motion. Mr. Short presents argument.

5:06 PM Mr. Dehaan presents argument.

5:16 PM Mr. Short presents rebuttal argument.

5:23 PM Court makes findings as stated on the record.

The parties may obtain a transcript of this ruling if they wish to appeal.

Court discusses briefing schedules.

A151 01361

Printed: 03/14/18 15:50:07 Page 1 of 2



Case No: 160902472 Date: Mar 13, 2018

This order will be the order of the court and no further order shall be necessary.

End OF Order - Signature at the Top of the First Page
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3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON FK, - RULING
Plaintiff, - RULING AND ORDER

VS. : Case No: 160902472

PAULA A MITCHELL, : Judge: TODD M SHAUGHNESSY
Defendant. : Date: March 14, 2018

Plaintiff"s motion to determine reasonable amount of fees and Defendant®s motion filed
pursuant to Rule 64E(d)(1) were heard by the court on March 13, 2018.

With respect to the attorneys®™ fees motion, the court found the hourly rate to be
reasonable and set up a procedure to determine the reasonableness of the hours spent.
Those findings and order were made orally on the record.

The court denied the motion purportedly filed under Rule 64E(d)(1) and explained on the
record the reasons for that ruling.

No further order is necessary.

End OF Order - Signature at the Top of the First Page

CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the following people for
case 160902472 by the method and on the date specified.

EMAIL: BRAD G DEHAAN brad.dehaan@lundbergfirm.com
EMAIL: DOUGLAS R SHORT drs@consumerlawutah.com
EMAIL: DOUGLAS R SHORT drs@consumer lawutah.com

03/16/2018 /s/ TODD M SHAUGHNESSY
Date:

Deputy Court Clerk
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The Order of the Court is stated below:
Dated: March 16, 2018 /s/ TODD M SHAUGHNESSY
10:09:38 AM District Court Judge

3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON FK, - RULING
Plaintiff, - RULING AND ORDER

VS. : Case No: 160902472

PAULA A MITCHELL, : Judge: TODD M SHAUGHNESSY
Defendant. : Date: March 14, 2018

Plaintiff"s motion to determine reasonable amount of fees and Defendant®s motion filed
pursuant to Rule 64E(d)(1) were heard by the court on March 13, 2018.

With respect to the attorneys®™ fees motion, the court found the hourly rate to be
reasonable and set up a procedure to determine the reasonableness of the hours spent.
Those findings and order were made orally on the record.

The court denied the motion purportedly filed under Rule 64E(d)(1) and explained on the
record the reasons for that ruling.

No further order is necessary.

End OF Order - Signature at the Top of the First Page

CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the following people for
case 160902472 by the method and on the date specified.

EMAIL: BRAD G DEHAAN brad.dehaan@lundbergfirm.com
EMAIL: DOUGLAS R SHORT drs@consumerlawutah.com
EMAIL: DOUGLAS R SHORT drs@consumer lawutah.com

03/16/2018 /s/ TODD M SHAUGHNESSY
Date:

Deputy Court Clerk

A154 01364
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RETURN

REAL ESTATE - ORDER OF SALE

In the District Court

STATE OF UTAH )
) ss. SHERIFF'S OFFICE
COUNTY OF SALT LAKE)

I hereby certify and return that I received the attached Order of Sale and Decree of
Foreclosure on the

I posted written Notice particularly describing said property for Twenty-one days in three
public places of the Precinct where the same is situated, on the property and in the County
Courthouse at the place of sale. I published a copy of the notice once a week for four (4)
successive weeks preceding said sale in the Intermountain Commercial Record, a newspaper of
general circulation published in the County of Salt Lake, State of Utah, proof of such publication
being attached.

On the 13% of February 2018, at 12:00 o'clock noon of said day I did attend and offered
for sale at public auction the property as described and sold the same to The Bank of New York
Mellon, fka The Bank of New York, as Trustee for the Certificate Holders of the CWMBS Inc,
CHL Mortgage pass Through Trust 2006-HYBS, Mortgage Pass Through Certificates, Series
2006-HYBS, for the sum of $1,275,000 lawful money of the United States, said purchaser being
the highest bidder.

I have given to said purchaser, a Certificate of Sale and have caused a duplicate
Certificate to be recorded with the Salt Lake County Recorder, State of Utah.

I herewith return said Order of Sale to court without further service by me, with judgment
satisfied as follows, to-wit:

Principal............... $1,343,034.81 Sheriff's fees ................ $548.50
Total Judgment....$1,343,604.74 Deficiency................. $68,607.74
Bid oo $1,275,000.00
DATED at Salt Lake City, Utah, February 14, 2018 =z
ROSIE RIVERA, Sheriff of Salt Lake County, State of Utah — Z’
By %
Police Officer

Docket No. 17-16331
Civil No. 160902472

A155 01365



NOTICE OF REAL ESTATE SALE
SALT LAKE COUNTY SHERIFF'S OFFICE

In the District Court of the Third Judicial District in and for the County of Salt Lake,
State of Utah:

THE BANK OF NEW YORK MELLON, fka ORDER
THE BANK OF NEW YORK, AS TRUSTEE
FOR THE CERTICATEHOLDERS DISTRICT COURT
CWMBS SERIES 2006-HYBS,
Plaintiff, CIVIL #160902472

VS.
PAULA A. MITCHELL; PEPPERWOOD
HOMEOWNER’S ASSOCIATION; AND
JOHN DOES 1-5,

Defendant,

To be sold at Sheriff's Sale at the County Courthouse, 450 S State, in the Third District
Court Building, 1st floor, in the City and County of Salt Lake, State of Utah, on the 13" of
February 2018, at 12 o'clock noon of said day, all right, title and interest of said Paula A.
Mitchell, in and to that certain piece or parcel of real property situated in Salt Lake County, State
of Utah, described as follows to-wit:

Lot 804 B, AMENDED PEPPERWOOD PHASE 8B
Together with all the improvements now or hereafter erected on the property, and all easements,
appurtenances, and fixtures now or hereafter a part of the property.

Purchase price payable in lawful money of the United States of America.

DATED at Salt Lake City, Utah, January 11, 2018

ROSIE RIVERA, Sheriff of Salt Lake County, State o%
By %

PolieeOfficer
Docket No. 17-16331
Brad DeHaan Date of First Publication: January 19, 2018
- Attorney
LUNDBERG & ASSOCIATES

801-263-3400

A156 01366



Utah Legal Publishing s

The Record 111 E 5600 S #202

Murray, UT 84107
- Phone: (801) 972-5642
I nvo I ce Fax:  (801) 972-4457

URL: www.slcrecord.com

N Y,
4 r I
Court Services Division Acct. #: 01100100
3365 S 900 W Phone: #: (385)468-9758
SALT LAKE CITY, UT 84119 Post Date:  01/19/2018
Due Date:  02/18/2018
Invoice #: 300001306
PO #: J

N )\

G\d # Text Start Stop ins. Amount Prepaid Due)
00001859 ##17-16331 Mitchell 01/19/2018 02/09/2018 4 324.00 0.00 324.00
Thank You for Business

[ Please return a copy with payment Total Due 324.00]

A157 01367
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Affidavit
of Publication

STATE OF UTAH }
COUNTY OF SALT LAKE }

Jan Bradley, being duly
sworn, says: That she is the
Manager of the The
Intermountain Commercial
Record, a newspapcr of
general circulation printed and
published each Tuesday,
Wednesday and Friday in Salt
Lake City, Salt Lake County,
Utah; that the publication, a
copy of which is attachcd
hereto, was published in the
said newspaper on the
following dates:

January 19, 2018, January
26, 2018, February 02, 2018,
February 09, 2018

That said newspaper was
regularly issucd and
circulated on thosc dates and
that said notice was publishcd
on utahlegals.com, on the
same day as the first
newspaper publication and
the notice remained on
utahlegals.com for at least 30

Mark Fultz -
Notary Public

Salt Lake County, Utah

My commission expires:

May 18, 2019

NOTICFE: OF

REAL ESTATE SALE SALT LAKE COUNTY SHERIFFF'S OFFICE

In the District Court of the Third Judicial District in and for the County of Salt Lake, State of Utah:

ORDI-R

DISTRICT COURT

CIVIL. #160902472

THIF BANK OF NIEW YORK MELLON, fka THF. BANK OF NEW YORK, AS TRUSTEE FOR THE
CERTICATEHOLDERS

CWMBS STRIFS 2006-HYBS,

Plaintiff,

Vs,

PAULA A MITCHELL; PEPPERWOOD HOMEOWNER'S ASSOCIATION; AND JOHN DOES 1-5,

Defendant,

To be sold at Sheriffs Sale at the County Courthouse, 450 S State, in the Third District Court Building, 1st floor,
in the City and County of Salt |_.ake, State of Utah, on the 13th of February 2018, at 12 o'clock noon of said day,
all right, title and interest of said Paula A. Mitchell, in and to that certain piece or parcel of real property situated
in Salt | ake County, State of Utah, described as follows to-wit:

1.0t 804 B, AMENDFD PEPPERWOOD PHASK. 88

Together with all the improvements now or hereafter erected on the property, and all easements, appurtenances,
and fixtures now or hereafter a part of the property.

Purchase price payable in lawful money of the United States of America.

DATED at Salt Lake City, Utah, January 11, 2018

ROSIF: RIVERA, Sheriff of Salt |.ake County, State of Utah

By Is!

Police Officer

Docket No. 17-16331

Brad Detaan

Altorney

LUNDBERG & ASSOCIATES

801-263-3400

Date of first publication January 19, 2018 -- 02 09-2018

{02/23/18)

MARK FULTZ

2 NOTARY PUBLIC - STATE OF UTAH
/My Comm. Exp. 05/18/2019

“ Commission # 682975

A159 01369
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The Order of the Court is stated below:
Dated: December 12,2017 /s/ TODD:
05:31:03 PM Districti

Brad G. DeHaan (USB No. 8168)
Hillary McCormack (USB No. 11719)
LUNDBERG & ASSOCIATES

3269 South Main Street, Suite 100
Salt Lake City, Utah 84115

(801) 263-3400

(801) 263-6513 (fax)

LitigationDept@Lundbergfirm.com
Attorneys for Plaintiff

Parcel No. 28-22-203-047
L&A Case No. 14.64383.2

THIRD JUDICIAL DISTRICT COURT, SALT LAKE DEPARTMENT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON, fka ORDER OF FORECLOSURE SALE
THE BANK OF NEW YORK, AS TRUSTEE
FOR THE CERTIFICATEHOLDERS
CWMBS SERIES 2006-HYBS,
Case No. 160902472
Plaintiff,
Judge: Todd M. Shaughnessy
\2

PAULA A. MITCHELL; PEPPERWOOD
HOMEOWNER’S ASSOCIATION; AND
JOHN DOES 1-5,

Defendants.

TO THE SHERIFF OF SALT LAKE COUNTY, STATE OF UTAH:
On the 27* day of November, the above named plaintiff obtained an Order Granting
Summary Judgment in the Third Judicial District Court, Salt Lake Department, of Salt Lake

County, Utah against the defendants, which Order was entered on the same day.

December ‘921 @0117 05:31 PM 0137 11 of 2
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The Order provides that the Property described in the Order be sold at a public auction.
NOW, THEREFORE, you are hereby commanded and required to proceed to give notice of
such sale and to sell the Property described in said Final Order and distribute the proceeds of said
sale as directed in said Final Order and to make and file your report of such sale with the Clerk of
the Court within 60 days of the date of your receipt hereof, and to do all things according to the
terms and requirements of said Final Order and the provisions of the statues of the State of Utah.
**END OF DOCUMENT**

** Electronically signed by the Judge in the top-right corner of the first page.**

December'%l @8’17 05:31 PM 013732 of 2
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Brad G. DeHaan (USB No. 8168)
Hillary McCormack (USB No. 11719)
LUNDBERG & ASSOCIATES

3269 South Main Street, Suite 100
Salt Lake City, Utah 84115

(801) 263-3400

(801) 263-6513 (fax)
LitigationDept@Lundbergfirm.com
Attorneys for Plaintiff

Parcel No. 28-22-203-047
L&A Case No. 14.64383.2

THIRD JUDICIAL DISTRICT COURT, SALT LAKE DEPARTMENT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON, fka
THE BANK OF NEW YORK, AS TRUSTEE
FOR THE CERTIFICATEHOLDERS
CWMBS SERIES 2006-HYBS,

Plaintiff,
V.

PAULA A. MITCHELL; PEPPERWOOD
HOMEOWNER'’S ASSOCIATION; AND
JOHN DOES 1-5,

Defendants.

PRAECIPE

Case No. 160902472

Judge: Todd M. Shaughnessy

TO THE SHERIFF OF SALT LAKE COUNTY, STATE OF UTAH:

Pursuant to the attached Order of Foreclosure Sale, you are respectfully instructed to give

notice and sell at public auction all of the right, title, and interest of the Defendants in this action in

real property located at 3 South Mistywood Lane, Sandy, UT 84092 (the “Property”), more

particularly described as:

A165
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Lot 804 B, AMENDED PEPERWOOD PHASE 8B, according to the plat thereof as
recorded in the office of the Salt Lake County Recorder.

Parcel No. 28-22-203-047

You are also requested to notify the Plaintiff, by and through its counsel, of the date of

the sale thirty (30) days prior to the date of the sale
DATED this l_o_\_ day of December, 2017

LUNDBERG & ASSOCIATES

Brab G. DeHaan I
Attorney for Plaintiff

A167 ' 01377
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The Order of the Court is stated below: ;
Dated: November 27, 2017 /s/ TODD:
02:39:28 PM Distric|

| CERTIFY THAT THIS IS A TRUE COPY OF AN
ORIGINAL DOCUMENT ON FILE IN THE HIRD
DISTRICT COURT, SALT A

STATE OF UTAH, 5=

ISES Qo
(ER e
Brad G. DeHaan (USB No. 8168) TR,
Hillary R. McCormack (USB No. 11719) e iiase T
LUNDBERG & ASSOCIATES, PC i
Attorneys for Plaintiff a7 STRE cis
3269 South Main Street, Suite 100 S "
Salt Lake City, Utah 84115 12682228
Tl 0D 36340 fsary avon oy o
lmgg;ngngept@lundbe[gfirm,com : ADAM GARDINER
Attorneys for Plaintiff Recorder, Salt Lake County, UT
. eTITLE INSURANCE AGENCY
Parcel No. 28-22-203-047 BY: eCASH, DEPUTY -EF 8 P.

L&A Case No. 14.64383.2/JAT

IN THE THIRD JUDICIAL DISTRICT COURT, SALT LAKE DEPARTMENT
SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON fka ORDER GRANTING SUMMARY
THE BANK OF NEW YORK, AS TRUSTEE JUDGMENT

FOR THE CERTIFICATEHOLDERS
CWMBS SERIES 2006-HYBS,

Plaintiff, Civil No. 160902472

Vs. Judge Todd M. Shaughnessy

PAULA A. MITCHELL; PEPPERWOOD
HOMEOWNER'’S ASSOCIATION; AND
JOHN DOES 1-5,

Defendants

This matter came before the court for hearing plaintiff’s Motion for Summary Judgment
on November 6, 2017. Brad G. DeHaan appeared as counsel for plaintiff, and Douglas R. Short
appeared as counsel for defendant Paula A. Mitchell. Having carefully reviewed the record and

the pleadings on file herein, considering the arguments of counsel, and for good cause appearing,

November 27, 2017 02:39 PM 1of 8
A169
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it is hereby:
ORDERED, ADJUDGED, and DECREED AS FOLLOWS:

1. Plaintiff’s Motion for Summary Judgment is GRANTED.

2. Plaintiff met its burden of establishing the undisputed facts and showing that
judgment should enter as a matter of law pursuant to Rule 56(a) of the Utah Rules of Civil
Procedure.

3. The court incorporates by this reference the Ruling and Order entered in this case
on January 17, 2017, regarding, among other things, plaintiff’s standing to bring this action.

4, Based upon plaintiff having provided sufficient evidence pursuant to the findings
and decision in Mitchell I, as set forth in plaintif©’s Motion for Summary Judgment, and the
Affidavit of Alvin Denmon, the Court finds that there is no genuine issue as to any of the
following material facts:

a. This action involves the real property with a purported address of 3 South
Mistywood Lane, Sandy, Salt Lake County, Utah 84092 (“Property”), more particularly
described as:

Lot 804 B, AMENDED PEPPERWOOD PHASE 8B, according to the plat
thereof as recorded in the office of the Salt Lake County Recorder.

Together with all the improvements now or hereafter erected on the property, and
all easements, appurtenances, and fixtures now or hereafter a part of the property.

Parcel No. 28-22-203-047-0000.

November 27, 2017 02:39 PM
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b. Defendant Paula A. Mitchell acquired an ownership interest in the
Property by a Special Warranty Deed executed on May 23, 2006 and recorded on May 24, 2006
in the Salt Lake County Recorder’s Office as Entry No. 9733511.

c. On May 23, 2006, defendant Paula A. Mitchell, as trustor, executed and
delivered a certain trust deed (the “Mitchell Trust Deed”) to Stewart T. Matheson, as trustee, for
the benefit of Mortgage Electronic Registration Systems, Inc., as nominee for America’s
Wholesale Lender, it successors and assigns, to secure obligations under a certain promissory
note executed in conjunction therewith.

d. On May 24, 2006, the Mitchell Trust Deed was recorded in the Salt Lake
County Recorder’s Office as Entry No. 9733512.

e. On May 23, 2006, in conjunction with the execution of the Mitchell Trust
Deed, defendant Paula A. Mitchell executed a promissory note (“Note™), with a mortgage rider
(“Rider”), in the amount of $1,000,000.00.

f. Plaintiff is the current beneficiary under the Mitchell Trust Deed by virtue
of an Assignment of Deed of Trust (“2010 Assignment”) recorded on August 17, 2010 in the Salt
Lake County Recorder’s Office as Entry No. 11012216.

g. Plaintiff is the current holder of the Note and Rider.

November 27, 2017 02:39 PM
A173
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h. Pursuant to the terms of the Mitchell Trust Deed, Note, and Rider, plaintiff
or plaintiff’s predecessors-in-interest, loaned, advanced and disbursed the sum of $1,000,000.00
1o or on behalf of, and to the benefit of, defendant Paula A. Mitchell.

i The Note obligated defendant Paula A. Mitchell to make monthly
principal and interest payments to plaintiff or plaintiff’s predecessor-in-interest, beginning July
1, 2006.

j- The Note provides that the initial rate of interest agreed to be paid by
defendant Paula A. Mitchell is 6.500% per annum.

k. Defendant Paula A. Mitchell’s obligations under the Note, Rider, and
Mitchell Trust Deed were secured by the Property.

1 Defendant Paula A. Mitchell breached the terms and conditions of the
Note, Rider, and Mitchell Trust Deed by failing to make the required monthly payments when
due.

m. Based upon defendant Paula A. Mitchell’s failure to pay the monthly
payments under the terms of the Note, Rider, and Mitchell Trust Deed, defendant Paula A.
Mitchell is in default.

n. Because defendant Paula A. Mitchell was in default and breached the
terms of the Note, Rider, and Mitchell Trust Deed, plaintiff accelerated the entire unpaid balance
as immediately due and payable.

5. Defendant Paula A. Mitchell failed to properly controvert or provide a writtegs

November 27, 2017 02:38 PM
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response to the following material facts, as required by Rules 56(a)(4) and 56(a)(2) of the Utah
Rules of Civil Procedure, and the following material facts are therefore deemed admitted:

a. Defendant Paula A. Mitchell failed to cure the default under the terms of
the Note, Rider, and Mitchell Trust Deed.

b. The last payment made by defendant Paula A. Mitchell under the terms of
the Note, Rider, and Mitchell Trust Deed was on April 21, 2010.

c. Defendant Paula A. Mitchell has not made a payment under the terms of
the Note, Rider, and Mitchell Trust Deed since April 21, 2010.

d. Defendant has not paid any of the monthly payments due and owing under
the Mitchell Trust Deed, Note and Rider since May 1, 2010.

e. The terms of the Note and Mitchell Trust Deed allow plaintiff to recover
its reasonable attorney’s fees and costs incurred in connection with this matter.

f. The terms of the Mitchell Trust Deed allow plaintiff to invoke the power
of foreclosure sale and any other remedies permitted by applicable law.

g As of May 31, 2017, the amount due and owing to plaintiff under the
Note, Rider, and Mitchell Trust Deed is $1,343,034.81, plus additional interest, attorney’s fees,
costs, taxes, and other fees which will continue to accrue after May 31, 2017.

6. The Affidavit of Alvin Denmon used to support plaintiff’s Motion for Summary

Judgment is made on personal knowledge, sets forth facts that are admissible in evidence, and

shows that Mr. Alvin Denmon is competent to testify on the matters stated therein.

November 2;, 72017 02:39 PM
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7. Plaintiff complied with its obligations regarding its initial disclosures pursuant to
Rule 26(a) of the Utah Rules of Civil Procedure.

8. Based on the above, judgment should enter in favor of plaintiff and against
defendant Paula A. Mitchell for the amount of $1,343,034.81, plus additional interest, costs,
taxes, and other fees owing to plaintiff incurred after May 31, 2017.

9. Plaintiff is entitled to judicially foreclose the Mitchell Trust Deed and sell the
Property to recover any unpaid obligations owed to plaintiff under the Mitchell Trust Deed and
Note.

10. Plaintiff is entitled to an Order of Foreclosure Sale ordering the Property
foreclosed and sold by the sheriff of Salt Lake County, State of Utah according to the law and
practice of this Court to satisfy the judgment set forth above as due and owing to plaintiff.

11 Plaintiff or any other party to this action may become a purchaser at any
foreclosure sale, and that following the sale, the sheriff of Salt Lake County, State of Utah, is
ordered to execute and deliver a certificate of sale as required by law; and that upon expiration
of the period of redemption as described by law, the Sheriff is ordered to execute and deliver a
Sheriff’s Deed to the purchaser of the Property; and that the purchaser of the Property be let into
possession of the Property upon production of the Sheriff’s Deed.

12. Upon any judicially-ordered sale of the Property in this court action and
expiration of the period of redemption, surplus proceeds, if any, beyond plaintiff's lien, costs, and

costs of sale, shall be deposited and interplead in a new court action pursuant to Utah Code

November 27, 2017 02:39 PM
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§ 78B-6-904 or § 59-1-29, with notice to all parties in this action, so that all those who claim any
interest in the Property may assert their claims to such excess proceeds and their respective
priorities in such new proceeding.

13. Upon the expiration of the peﬁod of redemption applicab]é to judicial foreclosure
sales, that the defendants and all persons claiming by, through, or under them, or any of them, be
forever barred and foreclosed of all right, title, claim, interest and equity of redemption in and to
the Property and each and every part thereof, and that plaintiff have deficiency judgment against
defendant Paula A. Mitchell, if applicable, for the full amount of any sums which may remain
owing to plaintiff under the obligation evidenced by the Mitchell Trust Deed and Note after due
and proper application of the proceeds of the sale of the Property as hereinabove stated.

14. The clerk of the court is hereby ordered, authorized and directed to issue an
Order of Foreclosure Sale effectuating this Final Order and Judgment.

15.  All other parties to the case are in default and entry of a judgment of priority in
favor of Plaintiff is therefore appropriate.

16.  Pursuant to the terms of the parties’ written agreements, Plaintiff is awarded its
attomey fees and costs incurred in this action in an amount to be determined upon the filing of
plaintiff’s Affidavit of Attorney Fees and Costs.

17.  The court has considered and overrules all objections to the form of this order and
the accompanying judgment, whether those objections are specifically referred to herein or not.

Many of those objections have been the subject of prior written and oral rulings by this courtand __

November 27, 2017 02:39 PM
A181



L e e e e e e e e e < e e

01392



by the Utah Court of Appeals, all of which are incorporated herein.

**END OF DOCUMENT**
**Electronically signed by the Judge in the top-right corner of the first page.**

November 27, 2017 02:39 PM
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Notary's Copy Certification
On this 18th day of December, 2017, 1 certify that the document identified as
Simplifile Document Number 2F6A6B98-64B9-B2E3-C43 A-B6E3AE075918,

is a true, exact, complete and unaltered scanned image made by me of "14.64383.2 ORDER" presented to me
by the document's custodian, eTitle Insurance Agency, and that, to the best of my knowledge, said electronically
scanned image is neither a public record nor a publicly recorded document, certified copies of which are
available from an official source other than a notary.

Alyse Ruth Lewis
3269 South Main #100
Salt Lake City, UT 84115
Notary Public Seal:
State of Utah

My commission number is 692249

My commission expires on December 1, 2020

Commission Number: 692249

N ALYSE RUTH LEWIS

e\ Netary Public Stote of Uteh

¢ My Commission Expires on:
December 1, 2020

Comm. Number: 692249

A185 01395
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SALT LAKE COUNTY SHERIFF'S OFFICE
COURT SERVICES DIVISION

STATE OF UTAH )
) ss. SHERIFF'S OFFICE
COUNTY OF SALT LAKE )

RETURN ON SHERIFF'S DEED AND CERTIFICATE
I hereby certify and return that I received the hereto annexed Blue Back Certificate of
Sale on the
Property sold on the
Deed mailed to / picked up by Date

sk o ok ok ok ok o ok o ok o ok o ok ook ok o ok o ok ok ok ok ol ke ok ke ok ke ok ke ok ook ol ok ke ok ke ok s ok ke ok ke ok ok ok ok ok ok ke ok ok ke ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ke ok ok ok

RETURN ON SHERIFF'S LEVY - RECORDED
I herewith return Recorded copy of Certificate to court without further service by me.
Date recorded: February 23, 2018

sk ok o ok o ok ok ok ok ok ke ok ok ok o ok ok ke ok o ok o ke ok o ok ok ke ok ke ok ke ok ook o ok ke ok ke ok ke ok ke ok ke ok ke ok o ok ok ke ok ke ok s ke ok ok ke ok ke ok o ok o ok o ok ok ok ok ok ok ok ok ok

I herewith return said papers to court without further service by me.
Dated March 9, 2018

Court: Third District Matheson Salt Lake County

Civil No: 160902472

Docket No: 17-16331 7 v
By K £ %5%———

. &
Police Officer
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REAL ESTATE EAmETES o
CERTIFICATE OF SALE  Bcok - 10645 Ps - 575
ORDER OF SALE Ht”é LT LA DA, 1
IN THE DISTRICT COURT, \HIFIED POLICE

o SO0 W

in and for Salt Lake County, State of Utah ':L T 24119

JUDGMENT RENDERED
THE BANK OF NEW YORK MELLON, fka November 27, 2017
THE BANK OF NEW YORK, AS TRUSTEE ORDER OF SALE ISSUED
FOR THE CERTIFICATEHOLDERS December 12, 2017
CWMBS SERIES 2006-HYBS, PROPERTY SOLD
February 13, 2018
Plaintiffs, CIVIL NO. 160902472

Vs
PAULA A. MITCHELL; PEPPERWOOD
HOMEOWNER’S ASSOCIATION; AND
JOHN DOES 1-5,

Defendants,

I hereby certify that under the judgment and decree and Order of Sale of the court in and
for Salt Lake County, State of Utah, in an action pending in said Court in the above named suit, I
was commanded to sell the property described, according to law, and apply the proceeds of such
sale toward the satisfaction of the judgment in said action, amounting to the sum of
$1,343,034.81, with interest, costs, attorney's fees and Sheriff's fees, amounting in all to the sum
of $1,343,604.74.

On the 13" of February 2018, at 12 o'clock noon of said day at the County Courthouse,
Salt Lake City, Salt Lake County, State of Utah and after due and legal notice I caused to be sold
at public auction, according to law, the real property to The Bank of New York Mellon, fka The
Bank of New York, as Trustee for the Certificate Holders of the CWMBS Inc, CHL Mortgage
pass Through Trust 2006-HYBS5, Mortgage Pass Through Certificates, Series 2006-HYBS5, who
made the highest bid for the sum of $1,275,000, lawful money of the United States, for the real
estate in said Order of Sale described as follows, to-wit:

Lot 804 B, AMENDED PEPPERWOOD PHASE 8B
Together with all the improvements now or hereafter erected on the property, and all easements,
appurtenances, and fixtures now or hereafter a part of the property.

I further certify that said property is subject to redemption in lawful money of the United
States pursuant to the statute in such cases made and provided.

DATED at Salt Lake City, Utah, February 14, 2018
ROSIE RIVERA, Sheriff of Salt Lake County, State of Utah

By St (C)o« M‘k

Police Offickr

Docket No. 17-16331
A188
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3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON FK, : RULING
Plaintiff, : RULING AND ORDER

VS. : Case No: 160902472

PAULA A MITCHELL, : Judge: TODD M SHAUGHNESSY
Defendant. : Date: April 27, 2018

Before the court is Plaintiff"s supplemental submissions regarding the reasonableness
of hours spent by attorneys in litigating this case. Both parties have filed papers
related to this request and plaintiff has filed a Request to Submit for Decision.

At the hearing held in this matter on March 13, 2018, and in a follow up Ruling and
Order dated March 14, 2018, the court made certain interim rulings regarding the
attorneys fee issue. Specifically, the court ruled, over defendant"s objection, on the
reasonableness of the hourly rate. The court directed plaintiff to file an affidavit
that contained a detailed breakdown of the hours spent and tasks performed. The parties
briefs suggest they are in possession of such a declaration. The court, however, cannot
locate such a declaration on the docket. To ensure the record is adequate, and to
enable the court to consider the question presented, counsel for plaintiff is directed
to file (or re-file) that declaration and attachments, together with a Request to
Submit for Decision.

End OF Order - Signature at the Top of the First Page

CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the following people for
case 160902472 by the method and on the date specified.

EMAIL: BRAD G DEHAAN brad.dehaan@lundbergfirm.com

EMAIL: CRAIG H HOWE chowe@joneswaldo.com

EMAIL: HILLARY R MCCORMACK hillary.mccormack@lundbergfirm.com
EMAIL: BLAKE D MILLER bmiller@joneswaldo.com

EMAIL: DOUGLAS R SHORT drs@consumerlawutah.com
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Case No: 160902472 Date: Apr 27, 2018

EMAIL: DOUGLAS R SHORT drs@consumerlawutah.com
EMAIL: DOUGLAS R SHORT drs@consumerlawutah.com

04/27/2018 /s/ TODD M SHAUGHNESSY
Date:

Deputy Court Clerk

A190 01521

Printed: 08/28/18 09:-11:44 Page 2 of 2



The Order of the Court is stated below:
Dated: April 27,2018 /s/ TODD M SHAUGHNESSY
03:45:33 PM District Court Judge

3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON FK, : RULING
Plaintiff, : RULING AND ORDER

VS. : Case No: 160902472

PAULA A MITCHELL, : Judge: TODD M SHAUGHNESSY
Defendant. : Date: April 27, 2018

Before the court is Plaintiff"s supplemental submissions regarding the reasonableness
of hours spent by attorneys in litigating this case. Both parties have filed papers
related to this request and plaintiff has filed a Request to Submit for Decision.

At the hearing held in this matter on March 13, 2018, and in a follow up Ruling and
Order dated March 14, 2018, the court made certain interim rulings regarding the
attorneys fee issue. Specifically, the court ruled, over defendant"s objection, on the
reasonableness of the hourly rate. The court directed plaintiff to file an affidavit
that contained a detailed breakdown of the hours spent and tasks performed. The parties
briefs suggest they are in possession of such a declaration. The court, however, cannot
locate such a declaration on the docket. To ensure the record is adequate, and to
enable the court to consider the question presented, counsel for plaintiff is directed
to file (or re-file) that declaration and attachments, together with a Request to
Submit for Decision.

End OF Order - Signature at the Top of the First Page

CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the following people for
case 160902472 by the method and on the date specified.

EMAIL: BRAD G DEHAAN brad.dehaan@lundbergfirm.com

EMAIL: CRAIG H HOWE chowe@joneswaldo.com

EMAIL: HILLARY R MCCORMACK hillary.mccormack@lundbergfirm.com
EMAIL: BLAKE D MILLER bmiller@joneswaldo.com

EMAIL: DOUGLAS R SHORT drs@consumerlawutah.com
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Case No: 160902472 Date: Apr 27, 2018

EMAIL: DOUGLAS R SHORT drs@consumerlawutah.com
EMAIL: DOUGLAS R SHORT drs@consumerlawutah.com

04/27/2018 /s/ TODD M SHAUGHNESSY
Date:

Deputy Court Clerk
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SALT LAKE COUNTY SHERIFF'S OFFICE
COURT SERVICES DIVISION

STATE OF UTAH )
) ss. SHERIFF'S OFFICE

COUNTY OF SALT LAKE )

RETURN ON SHERIFF'S DEED AND CERTIFICATE
I hereby certify and return that I received the hereto annexed Blue Back Certificate of
Sale on the '
Property sold on the
Deed mailed to / picked up by Date

3k 2k 3k ok o ok ok ok ok ok ok ok sk ok sk sk sk sk sk sk sk sk e o ke o sk e sk 3 sk e ke s s 3 ok sk ok sk ok sk ok sk sk 3k sk 3k sk 3k ok ok ok ok 3k ke sk ok ok ok ok ok ok ok ok ok ok sk ok ok % ok ok ok ok ok

RETURN ON SHERIFF'S LEVY - RECORDED
I herewith return Recorded copy of Certificate to court without further service by me.
Date recorded: May 2, 2018

ok ok ok ok 2k ok ok ok ok ok 2k ok ok ok ok sk ok ok sk sk ok sk sk ok sk sk sk ok sk ok ok ok % ok 3k sk ok ok sk 3k 3k sk sk sk ok sk sk sk sk ok sk sk ok 3k sk sk sk sk ok ok ok ok ok ok ok ok ok ok ok sk ok ok 3k oK ok %k kK

I herewith return said papers to court without further service by me.
Dated May 15, 2018
Court: Third District Matheson Salt Lake County

Civil No: 160902472
Docket No: 17-16331 /
Grnnsyhr i e55 '
3 By /fefizz;L;/f/::iEEDééiii—'——*

Poli6eOfficer —

A193 01581
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"""c:-n-—l”g‘ $ e .
AMENDED CERTIFICATE OF SALE g" =3 5% SR
ORDER OF SALE N THo
IN THE DISTRICT COURT, = :: f;;
in and for Salt Lake County, State of Utah - = Mmoo
- e i
JUDGMENT RENDERED = B
THE BANK OF NEW YORK MELLON, fka November 27, 2017 ‘ Z &
THE BANK OF NEW YORK, AS TRUSTEE ORDER OF SALE ISSUED — -
FOR THE CERTIFICATEHOLDERS December 12, 2017
CWMBS SERIES 2006-HYB5S, PROPERTY SOLD
February 13, 2018
Plaintiffs, 7 7 CIVIL NO. 160902472

\£

PAULA A. MITCHELL; PEPPERWOOD i
HOMEOWNER’S ASSOCIATION; AND

JOHN DOES 1-5,

Defendants,

I hereby certify that under the judgment and decree and Order of Sale of the court in and for Salt Lake
County, State of Utah, in an action pending in said Court in the above named suit, I was commanded to sell the
property described, according to law, and apply the proceeds of such sale toward the satisfaction of the
judgment in said action, amounting to the sum of $1,343,034.81, with interest, costs, attorney's fees and
Sheriff's fees, amounting in all to the sum of $1,343,604.74.

On the 13" of February 2018, at 12 o'clock noon of said day at the County Courthouse, Salt Lake City,
Salt Lake County, State of Utah and after due and legal notice I caused to be sold at public auction, according to
law, the real property to The Bank of New York Mellon, fka The Bank of New York, as Trustee for the
Certificate Holders of the CWMBS Inc, CHL Mortgage pass Through Trust 2006-HYBS5, Mortgage Pass
Through Certificates, Series 2006-HYBS5, who made the highest bid for the sum of $1,275,000, lawful money of
the United States, for the real estate in said Order of Sale described as follows, to-wit:

Lot 804 B, AMENDED PEPPERWOOD PHASE 8B
Together with all the improvements now or hereafter erected on the property, and all easements, appurtenances,

and fixtures now or hereafter a part of the property. All rights, title, interest of the defendant in the property is
conveyed to the purchaser.

[ further certify that said property is subject to redemption in lawful money of the United States pursuant
to the statute in such cases made and provided.

DATED at Salt Lake City, Utah, April 17, 2018

ROSIE RIVERA, Sheriff of Salt Lake County, State of Utah

X CU
Police Officer
Docket No. 17-16331
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3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON FK, - RULING
Plaintiff, - RULING AND ORDER

VS. : Case No: 160902472

PAULA A MITCHELL, : Judge: TODD M SHAUGHNESSY
Defendant. : Date: June 21, 2018

Before the court is a request to submit for decision the supplemental affidavit of
attorneys® fees and costs filed by plaintiff and the motion to strike the supplemental
affidavit filed by defendant. The motion to strike the supplemental affidavit is fully
briefed.

Based on the papers filed, the court denies the motion to strike the supplemental
affidavit of Mr. Dehaan. In this respect, the court finds and concludes that (1)
defendant®s procedural objections are not well taken and those objections are overruled
by the court, (2) defendant has not shown that plaintiff"s counsel committed perjury in
the affidavit, and (3) defendant is not entitled to a jury trial on the issue of
attorneys”"™ fees; the issue has been the subject of at least one hearing and a number of
written submissions from both parties and all parties have had a full and fair
opportunity to address the issue.

Having overruled the objections to the Dehaan affidavit, the court finds the tasks
performed by counsel to be reasonable and necessary to prosecute this case, and the
hourly rate charged to be reasonable, and awards attorneys® fees in the amount of
$27,480 and costs in the amount of $1,144 for a total of $28,624.00.

End OF Order - Signature at the Top of the First Page

CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the following people for
case 160902472 by the method and on the date specified.

EMAIL: CRAIG H HOWE chowe@aklawfirm.com

A195 01609
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Case No:

160902472 Date: Jun 21, 2018

EMAIL: BRIGHAM J LUNDBERG brigham.lundberg@lundbergfirm.com
EMAIL: HILLARY R MCCORMACK hillary.mccormack@lundbergfirm.com
EMAIL: BLAKE D MILLER bmiller@aklawfirm.com
EMAIL: DOUGLAS R SHORT drs@consumerlawutah.com
06/21/2018 /s/ TODD M SHAUGHNESSY
Date:
Deputy Court Clerk
A196
Printed: 08/28/18 09:13:47
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The Order of the Court is stated below:
Dated: June 21, 2018 /s/ TODD M SHAUGHNESSY
02:54:44 PM District Court Judge

3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH

THE BANK OF NEW YORK MELLON FK, - RULING
Plaintiff, - RULING AND ORDER

VS. : Case No: 160902472

PAULA A MITCHELL, : Judge: TODD M SHAUGHNESSY
Defendant. : Date: June 21, 2018

Before the court is a request to submit for decision the supplemental affidavit of
attorneys® fees and costs filed by plaintiff and the motion to strike the supplemental
affidavit filed by defendant. The motion to strike the supplemental affidavit is fully
briefed.

Based on the papers filed, the court denies the motion to strike the supplemental
affidavit of Mr. Dehaan. In this respect, the court finds and concludes that (1)
defendant®s procedural objections are not well taken and those objections are overruled
by the court, (2) defendant has not shown that plaintiff"s counsel committed perjury in
the affidavit, and (3) defendant is not entitled to a jury trial on the issue of
attorneys”"™ fees; the issue has been the subject of at least one hearing and a number of
written submissions from both parties and all parties have had a full and fair
opportunity to address the issue.

Having overruled the objections to the Dehaan affidavit, the court finds the tasks
performed by counsel to be reasonable and necessary to prosecute this case, and the
hourly rate charged to be reasonable, and awards attorneys® fees in the amount of
$27,480 and costs in the amount of $1,144 for a total of $28,624.00.

End OF Order - Signature at the Top of the First Page

CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the following people for
case 160902472 by the method and on the date specified.

EMAIL: CRAIG H HOWE chowe@aklawfirm.com

A197 01611
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Case No:

160902472 Date: Jun 21, 2018

EMAIL: BRIGHAM J LUNDBERG brigham.lundberg@lundbergfirm.com
EMAIL: HILLARY R MCCORMACK hillary.mccormack@lundbergfirm.com
EMAIL: BLAKE D MILLER bmiller@aklawfirm.com
EMAIL: DOUGLAS R SHORT drs@consumerlawutah.com
06/21/2018 /s/ TODD M SHAUGHNESSY
Date:
Deputy Court Clerk
A198
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Afisr Recording Retormn To:
COUNTRYWIDE HOME LOANS, INC,

0733
P.O.Box 10423 Book - 8208 Pg - 73567369
van Nuye, CA 21410-0423 Gary W. ott

N Recorder, Salt Lake Gounty, UT

Prepared By: MERIDIAN TITLE
MARYANN MASUISUT
AMERICA'S WHOLESALE LENDER

6955 UNIONM FPARK CEWTER {#400
MIDVALE
uT 84047

BY: eCASH, DEPUTY - EF 15 P.

[Space Above Thiz Lime For Reconding Data}

122557
[Escrow/Closing #] [Doc ID #])

Tax Serigl Number; 2622203047
DEED OF TRUST

DEFINITIONS

‘Words used in multiple sections of this doenmont are defined bolow and other words ave defined in Seotions 3,
11, 13, 18, 20 and 21, Certain rules regarding the usage of words vsed in this docyment are algo provided in

Section 16.

{A) "Secucity Inglroment” mepns this document, which is dated MAY 23, 2006
Awith all Riders to this document,

(B) "Borrower"” is

PAULA A MLTCHELI

Borrower is the trastor under 1his Security Instrument,

(C) "Lender" is

AMERTICE'S WHOLESALE LENDER

Yenderis g CORPORATION

organized and existing under the laws of NEW YORK

Lender's address is

4500 Paxrk Granada MSN# HVBR-314, Calabasas, CA 91302-16132
Q) " Trustee' is y

STEWART T. MATHESON, ATTORMEY AT Y.AW

648 HEAST FIRST SOUTH, SALT LAKE CITY, UT 84142

UTAH-Single Family-Fanhnle Mao/Freddlie Mac UNIFOHM INSTRUMENT WITH MERS.

Paga 1 of 41
X2 oA(UT) (0005)  GHL (UB/0S)(d)  VMP Morigage Solutions, Ino. (000)6z1-7281 Form
CONVVA
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, together
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DOC ID #: 000L3815028105006
(B) "MERS" is Mortgage Electronic Registration Systerns, Ing, MERS is a separate corporntion that is acting
golely as & nomines for Lender and Lender's succeszors and assigns, MERS is the -beneficiary under this
Scewrity Instrument, MERS iz orpanized and existing under the laws of Delaware, and has an address and
telaphone number of P.O, Box 2026, Flint, MI 485012026, tel. (888) 679-MERS,
() "Note" means the promissory note signed by Borrower and dated MAY 23, 2006 . Thé
Note states that Bomrower owes Lender
ONE MIDLION and 00/100

Dollata X71.8. % 1,000, 000,00 ) plus interest. Borrower has promised to pay thig debt in.regular
Poriodic Pa:ymems end to pay the debt in full not later than JUNE 01, 2036

(G “"Property' means the property that is described below under the heading "'I'ransfer of Righis in the
Property."”

(H) "Lonn" means the debt evidenced by the Note, plus inferest, any prepayment charges and late chacges
due under the Note, and all sums due vnder this Security Instrument, plus interest.

(X) "Riders” means ali Riders 10 this Security Ingtroment that sm executed by Borrower, The following
Riders are t0 be cxecuted by Borrower [check box as applicablel:

Adjustable Rate Rider Condominium Rider [__] Second Home Rider
Balloon Rider Planned Unit Development Rider || 1-4 Family Rider

VA Rider Biweekly Payment Rider |1 Other(s) [specifyl

(N "Applcable Law"™ mesns all controlling aepplicable federal, state and jocal statutes, regolations,
ordinanges and administrative rules and ordess (that have the effect of Iaw) as well as all applicable final,
non-appealablc judicial opintans,
(K) "Commmnity Association Dues, Fees, and Assessments'™ means all dues, fees, agsessments and other
chargos that are imposed on Borrower or the Property by a condominium assoclation, homeowners association
or gimiler organization,
(L) “"Electronic Funds Transfer” means any transfer of funds, other than g iransaction originated by cheok,
draft, or similer paper ingtrument, which is imitiated . through an electronie terminal, telephonie instrument,
computer, or magnetic {apc 50 as to order, instrizct, or authorize a financial instimition o debit or credit an
account, Such tcrm includes, but is not Jimited to, point-of-sale wansfers, aviompted teller machine
tansactions, transfers initiated by telophons, wire transfery, and antomated clearinghouse teansfers.
(M) "Eserow Itexns' meang those items that ere doscribed in Secton 3.
@) "Miscellanecns Proceeds” means any compensation, settloinent, -awand of damages, or proceeds paid by
any third perly (other than insurance proceeds poid under the covernges deseribed in Scelion 5) for: @ damage
to, or destruction of, the Property; (ii) condemnation or other taking of all or any part of the Propecty; (iif)
conveyance in Ken of condemnation; ¢r (iv) misrepresentations of, or omlssions as io, the valug and/or
condition of the Property.
(0) "Mortgnge Insurance” moeans insurance protecling Lender against the nonpayment of, or defavlt on, the
Ioan.

1 () "Periodic Payment" mpans the regulardy scheduled amount due for (i) principal and interest under the
Note, plus (i) any smounts under Seition 3 of this Security Instrument.
(Q) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.) and its
implementing regulation, Regulation X (24 C.E.R, Part 3500}, ag they might be amended from me 10 ﬂme, or
any ndditional or successor logislation or regulation that governs the same subject mattor. Az used in this
Seousity Insirument, "RESFPA" refers to all requirpments ond restrictions that are imposed in regurd to a
"federnlly related morigage loan" even if the Loan docs not qualify as a "federally related mortgage loan”
under RBSEA,
() "Successor in Intorest of Borrewer” mesns any pacty that has wken dile to the Fropetty, whether or not
that party hes assumed Borrower's obligations wnder the Note and/or this Sccurity Instrurnent.

TRANSFER. OF RIGHTS IN THE PROPERTY

The beneficiary of this Seeurity Instrotiient s MERS (solely as nomines for Lender and Yender's successors
nnd essigns) and the swecessors and pssigns of MERS, This Security Instrument secures to Lender: (i) the
repayment of the Loan, and all renaewals, extonsicms and modifications of the Note; end (3i) the performence of
Rorrower's covenants and ngrecments under this Sccurity Insicoment and the Note, For this pupose, Borrower
irevocably grants, conveys and warranis to Trustee, in tr:ust, with power of gale, the fo]lowing described

properiy located in the
v, COUNTY of SALT LAKE - 3
| T¥po of Rcuording Jurdsdiction] 1Nome of Rocording Juriadietion]
@R oaum ooy OML, (Br05) Pogazet1l - _ Fofin 3045 1/01
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DOC ID #: 00013015028105006

LOT 904 B, AMENDEDR PEPPERWOOD PHASE 8B, ACCORDING T0 THE FPLAT THEREQOF AS
RECORDED IN THE QFFICE OF THE BSALT LAKE COUNTY RECORDER.

which currently has the address of .
3 SOUTH MISTYWOOD LANE, SANDY s
[Btreal/City]
Utah 84082—-4850 ("Property Address"):
[Zip Codr]

TOGETHER WITH all the improyements now or hereafier erected on the property, and all easements,
epputtenances, and fixtures now or heteafter a part of the propeary. All replacements and additons shatl also
be covercd by this Security Tostrament, All of the foregoing is referrad to in this Security Instroment as the
"Propearty,” Borrower understands and agrees that MERS holds only legal tifle to the interests granted by
Borrower in this Scowrity Instrument, but, if necessary to comply with law or cystom, MERS (as norninee for
Lender and Lender's successors and assigns) has the right: to exercise any or a1} of those interests, including,
.but not limited 1o, the right to foreclose and sell the Property; and to take any action required of Lender
including, but not imited to, releasing and canceling this Security Instrument.

BORROWER COVENANTS that Bocrower is Inwfully seised of the estate hereby conveyed and has the
right to grant, convoy and warrant the Properly and that the Property is umencumbered, except for
encumbizemees ¢f yecord, Borrower fusther warrants and will defend generally the title to the Property against
all claims and demands, subject to any encumbrances.of record,

THIS SECURITY INSTRUMENT combines wniform covenants for ovational vsg and non-uniform
covenants with limited variations by jorisdiction to comstitute a uniform secudty instroment covering real

property,

UNIPORM COVENANTS, Borrower and Lender covenant and apree as follows:

1. Payment of Priucipal, Interest, Eserow ltems, Prepayment Chavges, and Late Charges. Bocrower
shall pay when due the principal of, and interest om, the debt evidenced by the Note and any prepayment
charges and late charges due under the Noto, Borrower shall also pay funds for Bscrow Items pursuant to
Section 3.. Poyments dug under the Note and this Scourity Instrumoent shall be made in 0.8, currency.
Howcever, if any check or other instrument received by Lender a5 payment under the Note or this Saecurity
Tnstrument is returned to Lender unpatd, Lender may require that any or alf subscguent payments due under
the Note and this Security Ingtroment be mads in one or more of the following forms, as selected by Lender:
() cash; (b) money order; () cestified check, bank check, treasurer's check or caghier's check, provided any
such check is doownt upon om institution whose deposits are insured by a federal agency, instrimentality, or
enlity; or (d) Blectronic Fonds Transfer,

Payments ars deemed regeived by Lender when received at the Iocation designated in the Notc or at such
other lopation as mony be designated by Lender in nccordance with the notice provisions in Section 15, Lender
mey raturn any payment or pertial payment if The payment or partial payments are insufficient to bring the
Loan cwrent. Lender may accept any payment or partial payment insufficient to bring she Loan current,
without waiver of eny rights hersunder or prejudice to its rights to refuse such payment or partial payments in
the fulure, but Lender is not oblipated to apply such payments at the time soch payments are acoepted, If each
Periodic Payment ig applicd.as of its scheduled due date, then Liender need not pay interest or unapplied
funds. Lendar may hold such unapplied funds ytil Borrower makes payment to bring the Loan current, IE
Bomowor dpes not do so within a reasonable period of time, Lender shall cither apply such funds or return
them to Borrower. If not applied carlicr, such funds will be applied to the outstanding prinoipal balance indexr
the Nole immediately prior to foreclosure. No offset or claim which Borrower might have now or in the future
against Lender shall relisve Bowower from making payments due under the Note and this Scourity Tustruroent
or performing the covenants end agreements secuped by this Scourity Instrument,

2. Application of Payments or Proceeds. Excepl as otherwise described in this Scction 2, all paymenis
aceepted and applied by Lender shall be epplied in the following order of priority: (a) interest due vnder the
Note; (b) principal due vnder the Woto; {¢) ameunis dus under Scotion 3. Such payments shall be applied to
each Periodic Payment in the order in which it becarne due. Any remaining amounts shalt be applied frst to
late charges, sccond to any other amonns due vnder this Seourity Instrument, and then 10 reduce the principal
balance of the Note,

@ -eAWT) ooos) CHL (oa/ma) Puge 3of 11 Fornm 9045 /03
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poc Ip f#: 00013815028105006

I Lender receives a payment from Bomower for a delinquent Pacdodic Paymoent which inoludes a
sufficient amaunt {o pay any late charge dus, the paymeint may be applied to the delinguent paywment and the
Iate charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received from
Borrower to the repayment of the Perdodic Payments if, and to the extent that, each payment can be pald in
full, To the extent thal any excess exipts aftec the payment is applied to the full payment of one or more
Periodic Payments, such excess umy bo spplied to any late chacges due. Voluntary prepayments shall be
applied first to any prepayment charges and then as described in the Note,

Any application of payments, insurance proceeds, or Miscellanepus Proceeds to principal due under the
Note shall not extend or postpone the due date, or changs the amount, of the Porlodic Payments,

3. Funds for Escrow Items, Borrower shall noy to Lender on the day Periodic Payments are due under
the Note, until the Note is patd.in full, o sum (the "Funds") to provido for payment of amounis dus for (@)
taxes and aggessments and other items which can attain priority over this Security Instrument ag a lien or
encumbrance on the Property; (b) leasshold payments or ground rents on the Property, if any; (¢) premivms
for any and all insurance required by Lender under Seetion 3; and (d) Mortgage Insurance pronivms, if any, or
any sump payable by Borrower o Lender in leu of the payment of Morigage Insurance preétmiums in
accordance with the provistons of Scction 10. ‘These itetns are called "Hscrow Items." At origination or at any
time during the texm of the Loan, Lender moy rcequire that Community Association Dues, Fees, and
Assessments, if any, bo escrowed by Bomsower, and such dues, fees and assessmenis ghall be an Hecrow lterm.
Borrower shall promptly furnish to Lender afl notices of amounts to be paid under this Section, Borrower ghal?
pay Lender the Funds for Esorow Ifeme unless Lender walves Borrower's obligation to pay the Fundg for any
or a1l Escrow Items. Lendder may waive Bomrower's obligation (o pay to Lender Pands for any or all Bscrow
Tiems al any time. Any such waiver may only be in writing. In the cvent of such waiver, Borrower shall pay
direcily, when and where payable, the amounts due for any Escrow Items for which payment of Funds has
been walved by Lender and, if Lender requires, shall furnish to Lender receipts evidending such payment
within suoh time period as Lender may require, Borrowet's obligation to mako such payments and to provide
receipts shall for all purposes be deemed o0 be & covenant and agreement contained' in this Securlty
Instrument, ag the phrase "covenant and agreement” iz used in Section 9. If Borrower is obligated {o pay
Escrow Items directly, pursuant to a waiver, and Bortewer fails to pay the amount due for an Hscrew Itern,
Lender may exercise its righis vnder Section 9 and pay such amount and Borrower shall then be cbligated
under Section 9 o repay to Lender any snch amount. Lender may revoke the waiver 3s to any or all BEscrow
Iieras ot any time by a notice given in accordance wilh Section 15 and, upen such revocatidn, Borrower shall
pay to Lender all Fonds, and in such amoonts, that are then required under this Section 3,

Lender may, at any time, colleet and hold Funda in an amouat {a) sufficient to pormit Lander 10 apply e
Funds at the time specified under RESPA, and (b} not to exceed the maximum amount a Jender can tequite
undoer RESPA, Lendoer shall estimate the amount of Funds due gn the basis of current data and ressonable
estimates of expenditures of future Bscrow Items or otherwise in accordance with Applicable Law.

The Funds shall be held in am institution whose deposits are insured by a federal agency, instrurnentality,
or entity (including Lender, if Lender ig an institution whoso deposits are go insured) or in any Federal Home
Loan Bank, Lender shall apply the Fynds to pay the Esorow Items no later than the time specified undor
RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually analyzing the escrow
account, or verifying the Escrow Jtems, nnless Lender pays Bosrower intersst on the Funds and Applicable
Law permits Lender to make such a choarge. Dnless an agreement is mads in writing or Applicable Law
requires intérest to be paid on the Funds, Lender shall not be reqguired to pay Borrower any interest or earnings
on the Punds. Borrower and Lender can agreo in writing, however, that interest shall be paid on the Funds,
Lender shall give to Borrower, withouot charge, an annyal accounting of the Funds as required by RESPA.

¥ there is a surpius of Funds held in escrow, as defined undar RESPA, Lendder shall acopunt 10 Bormower
for sthe exccss fumds in accordance with RESPA., If there is & shortage of Funds held in escrow, ns defined

sunder RESFPA, Lender shall notify Borrower ag requoired by RESPA, and Borrower shall pay to Lender the

amouitt necossary to make up the shortage in accordance with RESPA, but in no mors than 12 monthly
payments, If there iz a deficieney of Funds held in esorow, as defined under RESPA, Lender shall notify
Bormrower as required by RESPA, and Borrower shall pay to Lender the amount necessacy to make up the
deficienoy in accordance with RESFA, but in no more than 12 monthly poyments.

Upon payment in full of all sums seenved by this Security Instrument, Lender shall prompdy sefund to
Borrower any Funds held by Lender,

4. Charges; Licns, Borrower shall pay all taxes, assessments, charges, fines, and impositions atributable
to the Property which can attain priority over this Scensity Instrument, leasehold payments or ground rents on
the Property, if any, and Community Association Dues, Fees, and Assesgments, if any, To the oxteut that these
jterns are Bscrow Items, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrament unless

Borrowor: (a) agrees in writlng io the payment of the obligation secunzd by the lien In n menner pcceptable to-

Lender, but only 50 long as Borrower is performing such agreement; b) contests the lien in good faith by, or
defends against enforcement of the lien in, Iegal proceedings which in Lender's opinion operate o' prevent the
enforcement of the lien while those proceadings are pending, but only untll such proceedings are condluded;
or (¢) secures from the holder of the lien an agreemeant satisfactory (o Lender subordinating the lien to this
Security Instrament. If Lender dotormines that sny paxt of the Property is subject to a lien which can atigin
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priority over this Security Instrument, Lender may give Borrower a notice identifying the lHen, Within 10 days
of the date on which that nolice is given, Borrower shall gatisfy the lien or take one or more of the actions set
forth above in this Section 4.,

Lender may require Borrower (o pay a one-time charge for a real estate tax verification and/or reporting
seryico used by Lender im connectipn with this Load,

5. Properiy Insurance, Borrower shall keep the improvemems now existing or hereafter erected on the
Property insured against loss by fire, hazards included within the term "extended coverage,” and any other
hazands including, but not limdted to, earthquokes and flpods, for which Lender reguires insurance, This
insurance shall bs maintzined in (he amounis (Inchading deductible Ievels) mad for the periods that Lender
requires, What Lender requires pursnand to the preceding sentences can change during the term of the Loan.
The insmance cartier providing the insurance shall be chosen by Bomower subject to Lender's right to
disapprove Borrower's choicg, which right shall not be exercised unreasonably. Lender may require Borrower
to pay, in connection with this Loan, ¢ilher: (a) n one-time charge for ficod zene determination, ceriification
and tracking services; or (b) a one-time charge for fovod zone determination nnd certification services and
-subsequent charges each time remappings or similar ohanges occur which reasonably might affect such
determination or certification. Bomower shall also be regponsible for the payment of any fees impoyed by the
Federal Emergency Muanggoment Agency in connection with the review of any flood zone determination
fesulting from an objection by Bomrower.

If Bogower foils to maintain ony of the coverages described above, Lendor mey obtain ingumance
coverage, at Lender's option and Borrower's expense, Londer is vnder no obligation te purchase any particutar
type or amount of coverage. Thersfore, shoh coverage shall cover Lender, but snight or might not protect
Borrower, Borrower's cquity in the Property, or the conienls of the Property, against any risk, hezard or
ligbility and might provide greater or lesser coverage than- was previously in effect. Borrower acknowledgos
that the cost of the inguramce covarage go obtained tnight significantly exceed the cost of insuronce that
Boirower could have obtained, Any amounts disbursed by Lender undar this Section 5 shall bacome additional
debt of Borrower gecured by this Security Ingtrument. These nmounts shall bear interest at the Note rawe from
the date of disbursemaent and shall ba payable, with snoh interest, wpon notice from Lender to Borrower
requesting payment,

All ingurance policies required by Lender nnd renewals of such policies shall be subject 1o Lender's right
to disnpprove soch policies, shafl include a standard mortgage clauss, and shall name Lender as morigagee
andfor as an additional loss payce. Lender shall have the right to hold tha policies and remewal certificates, If
Lender requires, Boxrower shall promptly give to Lender all receipts of paid premiums and renewal notices, I€
Borower obiging any form of insurance covernpe, not otherwise required by Lender, for damage to, or
destruction of, the Property, such policy shall include a standand morigage clause and ghall name Lendoer as
mortgages and/or 25 an additional loss payeo.

In the cvent of logs, Borrower ghall give prompt notice o the insurance carier and Lender, Tender may
make proof of loss if not made prompy by Bormrower, Tinless Lender and Bosrower otherwise agree in
wiriting, any insurance proceeds, whether or not the underlying insurence was required by Lender, shall be

- applied to restoration or repair of the Property, if the resloratigm or repair is economically foasible nnd
Lender's sequeity is not lessenced. During such repair and restoration period, Lender shall have the right w0 hold.
such insurance proceeds wntil Lender has had an opportunity to inspect suoh Property to ensure the work has
been completed o Lender's satisfaction, provided that such Inspection shall be undeitaken promptly. Lender
may disburse procecds for the repairs angl restoration in  single payment or in & sexios of progress payments
as the work is completed, Unlessran agresment is made in wriling or Applicable Law retjuires interest 1o be
paid on such insurance progecds, Lender shall not be required to pay Borrower any interest or eamings on
such prooceds, Feer for public adjusters, or other third partiey, retained by Borrower shall not be patd out of
the insurance proceeds and. shall be the sole obligation of Borrower, If the restorarton or repair is nor
econumically feasible or Lender's seeurity would be legsened, the insurance proceeds shall be applied to the
sums secured by this Security Instruotent, whether or ot then duc, with the excesb, if any, paid 10 Borrower,
Svch insurance proceeds shall be applied in the order provided for in Section 2,

' If Borrower abandons the Property, Lemder may file, negotinte and sattle any available insurance claim
and related matters, If Bosrowesr does not respond within 30 days to a notice from Lender that the insurance
carrier has offerad to gettle a claim, thon Lendor may negotiate and seitle the claim, The 30-day period will
begin when the nolice is given. In either event, or if Lender acquires the Property under Section 22 or
otherwisc, Borrower hereby assigns tp Lender {a) Borrower’s rights to any insurance procecds in an amount
not 1o excecd tho amounts wnpaid under the Note or this Security Instrument, and (b} any other of Horrower's
rights {other than the right to any refund of snearned premiums paid by Boarkower) under all insuzance policiey
covering the Property, insofar as such righis are applicable to the coverage of the Property. Lender may use
the mgorance proceecds either to repair or xestore e Property or to pay amounts unpald under the Noto or this-
Securlty Instrument, whether or riot then due,

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal residence
within 60 days after the execntion of this Scovrity Instrument and shall continue to occupy the Eroperty as
Bortower's principal residence for at loast one year after the date of cocupenoy, unless Lender otherwise
agrees in writing, which consent shall nol be onreasonably withheld, or unless extenuating circumstances oxiat
which are beyond Borrower's control.
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7. Pregeyrvation, Maintennnce nnd Protection of (he Properiy; Ibspections. Borrower shall not
desttoy, damage or impair the Property, aliow the Property to deleriorats or commit waste ou the Propeity.
Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in onder o prevent
the Property from deterlorating or decreasing in value due to its condition. Unless it is determined purseant to
Saction 5 that repair or restoration is not economically fensible, Borrower shall promptly repair the Property if
damaged 4o avoid furlher deterioration or <lnmage, If insumnce or condemnation proceeds are paid in
connestion with darnage to, or the taking of, the Properly, Borrower shall be responsible for repairing or
restoring the Property only if Lender has relensed proceeds for such purposes. Lender mny digsburse procecds
for the repuirs and restoration in a single puyment or in a series of progress payments ay the work is
completed. If the insurance or condemnation proceeds are not sufficient 10 repair or restore the Property,
Borrower is not relieved of Borrower's obligation for the compledon of such repair or restoration,

Lender or its agent may mnke reasonable entrles uwpon and inspections of the Property, If it has
reasonable cause, Lender may mspect the intedjor of the improvements on the Proparty. Lender shalt give
Borrower notice at the time of or prior to such an juterior inspection specifying such reasonoble cause,

8. Borrower's Lonn Application. Borrower shall be in defmult if, during the Loan application procass,
Borower or any persong or entities acting at the direction of Borrower or with. Botrower's knowledge or
consent gave materially false, misleading, or inaccurate information or statements 10 Lender (or failed to
provide Lender with material information) in connection with the Loan, Materal representations include, but
are not limited to, representations concetning Borrower's ocoupancy of the Property as Bomrower's principal
residence.

9, Protection of Lender's Interest in the Property and Rights Under this Security Ingtrumeat, If (o)
Borrower fails to pecform the covenants and apreements contained in this Security Instrument, (b) there is &
legal procecding that might significantly affect Lender's interest in the Property and/or rights under this

Security Instrument (such es a proceeding In bankrmptcy, probate, for condemmation or forfeinue, for:

enforcement of a lien which may atmin priotity over thig SBecurity Instrnment or to enforce laws or
refulations), or (¢) Borrower has abandomed e Proporty, then Lender mmy do and pay for whatever is
reasonable or appropriate to protect Lender's interest in the Property and rights undex this Security Instruinent,
including proteciing and/or assessing the value of the Property, and securing and/or repairing the Property.
Lender's actions can incinde, but are not limited to; (a) paying any sums secured by a lien which has priority
over thig Security Inshrument; (b} appearing in court; and (&) paying reasonable attorneys' fees 10 protect its
interest in the Propesty andfor rights under this Security Instroment, including its secured positlon in a
bankruptcy proceeding. Scouring the Property includes, but is not limited to, entering the Property to make
repairs, change locks, replace or beard up doors ind windows, drain water from pipes, eliminate building or
other code violations or dangarous conditions, and have uftilities fumed on or off, Although Lender moy taks
action wnder this Seotion 9, Lender does not have to do s0 and is not under ny duty or obligation to do so. It
is mgreed that Lender incurs no Hability for not taking any or all actions authorized under this Section 9,

Any amponts disborsed by Lendor under this Section 9 'shall become additional debt of Borrower secured
by this Security Inshrument, These amounts shall hear interest at the Note rate from the dato of disbuserment
and shall be payable, with such interest, upon notice from Lender to Borrower requesting payment,

If this Security Instrument 18 on a leaschold, Bomower shall comply with all the provisions of the lease,
If Borrower aoquires fee litle 1o the Property, the leaschold and the feo title shall not merge unless Lendor
agrses ko the merger in writing,

10. Mortgage Insurance. If Lender required Mortgage Insurance as & condition of making the Loan,-

Borrower shall pay the premniuvms required to makatain the Mortgage Ingurance in effect. IE, for any reason, the
Mortgage Insurance coverage requirgd by Lender ceases fo be available from tho mortgage insurer that
previously provided such insurance and Bormrower was required to mako geparately designated payments
toward the premiums for Mortgage Insurince, Borrower shall pay the premiums required to oblain coverage
substantially equivalent to the Mortgage Insucance previously in effect, at a cost substamtially equivaleat to the
cost to Borrower of the Mortgage Insurance previously in effect, from an alternate. mostgage insurer selected
by Lender. If substantially equivalent Morigage Insurance coverage is not available, Borrower shall continus
to pay to Lender the smount of the separately designated payments ihat were dug when the insurance covorags
ceased to be in effect. Lender will acoept, use and relain these payments a8 a non-refundoble loas reserve in
licu of Mortgage Insurance. Such loas reserve shall be non-rofundabie, notwithstanding the fact that the Loan
g wltimately paid in full, angd Lender shall not be required to pay Bomower any intercst or earniugs on stch
loss reservo, Lender can no longer require loss reserve payments if Mortgage Insurance coverage (in' the
amount and for the period that Lender requires) provided by am insuror selected by Lender again becomes
available. is obtained, and Lender requires separately designatod paymenis toward the premiums for Morigage
Insurance, If Lender required Mortgage Insurence a8 a condition of making the Loan and Bomrower was
required 10 maks sopacately designated payments toward the premiums for Mortgage Insurance, Borrower
shall pay the premiuros required to maintain Mortgage Insurnnee in effect, or to provide a non-refundable.loss
reserve, votil Lender's requirement for Mortgage Insurance ends in accordance with any written agreement
between Borrower amkl Lender providing for such termindtion or until terminaiton is required by Applicable
Law, Nothing in this Section 10 aeffecis Borrower's obligation to pay interest at the rate provided in the Note,
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Mortgege Insurance reimbursas Lender (or any entity that purchases the Note) for certain losses it may
incur if Borrower does not xepay the Loan as agreed, Bomrower is not a party to the Mortgage Ingurance.

Mortgage insurers evaluate their tofal rigk on all such inswance in force from time to time, and may enter
into agreements with other parties that share or modify their risk, or reduce Iosses, These agresments are on
torms and conditions that are salisfactory to the morigage insurer and the other party (or parties) to theso
agreoments, These agréements may require the morigage insurer (o make payments.using nny source of funds
thet the meartgage insurer may have available (which may include funds obtained from Morigage Insorance

reiniums),
P As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsorer, any
other entity, or any affiliate of ary of the foregoing, may receive (directly or indirectly) amounts that desive
from (or might be characterlzed as) a portion of Borrower's payments for Mortgapge Insurance, in ¢xchange for
sharing or modifying the morigape insurer's sk, or reducing losses, If such agreement provides tha an
affiliate of Lendor takes a share of the ingurer’s riek in exchange for a share of the premiurns paid to the
ingurer, the rramgerment g often termed "captive reinsurance," Further:

(a) Any such agreements will not nifect the amounts that Boxrower has agreed to pay for Morigage
Insuramnce, or any other terms of the Loan, Such agreements will not incrense the amount Borrower will
owe for Morigage Insurance, and they will not entiile Rorrewer to any rofund,

M) Any such agreoments will not affect the vights Borrower has ~ if any - with respect 1o the
Mortgage Insurance nader the Homeowners Protection Act of 1998 or any other Inw, Theze rights may
inclnde the right fo receive ceriain discloswures, (o request and obinin cancellation of the Marigape
Inswrance, to have ¢he Mortgage Insurance temminated satomatically, and/or 10 receive a refund of any
Mortgage Insurance preminms that were unearned at the time of such cancellation ax terminntion,

11, "Assignment of Miscelluneons Proceedsy Forfeitnre, All MisceHancpus Proceeds are herzby
nasigned to and shall be paid to Lender.

If the Property is damnged, such Miscellaneous Proceads shall be applied to restoration or repair of the
Property, if the reglocation or repair is economically feasible and Lender's securify is not lessened. During such
repair and restoration pariod, Lender shall have the right 1o hold such Miscellaneous Proceeds unfil Lender hes
had an opportunity to inspect such Property 1o ensure the work has been completed to Lender’s satisfaciion,
provided that such inspection shall be undertaken promptly. Lender may pay for the repairs and restoration in
a pingle disbursement or in & saries of progress payments as the work is completed. Untless an agreement ig
made in wiiling or Applicable Law requires interest to bo paid on such Miscellanasous Proceeds, Lender shall
not be required to pay Borrower any inferest or earnings on such Miscellaneous Proceeds. If the restoration or
repair is not economically fensible or Lender's security would be lessened, the Miscellaneous Proceeds shall
be applied to the syms secured by this Security Instrument, whether or not then due, with the excess, if any,
paid to Borrower, Such Miscallanecus Proveeds shall be applied in the order provided for in Section 2,

In the event of a total iaking, destruction, or loss in valug of the Property, the Miscellaneous Proceeds
shall be applied to the sums secored by this Security Instiument, whether or not then due, with the excess, il
any, paid 1o Borrower.

In the event of a partial taking, destruction, or loss in value of the Property in which the fair marcket value
of the Property immediately before the partial taking, destruction, or loss in value is equal (0 or greatar than
the amount of the sums secured by this Security Instrument immediately before the partial taking, destruction,
or loss in value, unless Borrower and Lender otherwise agree in writing, the sums secured by this Security
Instrument shall be reduced by the amount of the Miscellancous Procecds multiplied by the following fraction:
(o) the total amount of the sums secured immediately before the partial taking, destruction, or lossin value
divided by {b) the fair murket value of the Property immmediately before the partial taking, destruction, or Ioss
in-value. Any balance shall he paid to Borrower., ]

In the event of a partiaf taking, destruction, or loss in value of the Property in which the fatr market velua
of the Property immediately before the partial mking, destruction, or 1058 in value is Iess thon the amowni of
the sums secured immediately befors the partial toking, destruction, or joss in valug, unless Borrower and
Lender otherwise agres in writing, the Miscellaneous Procecds shall be applied to the sums socured by this
Seeurity Instrument whether or not the sums are then due.

If the Property is abandoned by Bomrower, or if, after notice hy Lender to Bomower that.the Opposing
Party (ps defined in the next sentenoo) offers to make an award o settle a claim for damages, Borrower fails 1o
respond to Londer within 30 days afler the date the notice is given, Lender is authorized to collect and apply
the Miscellaneous Proceeds ¢ither (o restoration or mepair of the Property or to the sums secured by ihis
Security Instroment, whether or not then due. "Opposing Party” means the third party that owes Borrower
Miscellaneous Procoeds or the party against whom Borrower has a right of action in regard to Miscellaneous
Froooads,

Borrower shail be in default if any ametion or proceeding, whetlrer civil or orlminal, is begun that, in
Lender's judgment, could result in forfeiture of the Property or other materinl impaltment of Lender's intorcst
in the Property or rights wnder this Securify Instrument, Borrower ¢can cure such a default and, if aceeleration
bag occurred, reinstate as provided in Section 19, by causing the action or procgeding to be dismissed with a
ruling that, in Lender's judgment, preciudes forfeiture of-the Property or other material impairment of Lender's
intexest in the Property or rights under thiz Socwity Instrument. The proceeds of any award or claim for
damages that are attributable to the impairment of Lender’s interest in the Propesty are hereby assigned and
shall be paid to Lender.
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All Miscellaneoug Froceeds that are not applied to restoration or repair of the Froperty shall be applied in
the order provided for in Section 2, :

12, Borrowor Not Relensed; Forbearance By Lender Not a Waiver, Extonsion of the time for
payment or modification of amortization of the soms sccured by this Scourity Instrument granted by Tender to
Borrower or any Successor in Intcrest of Borrawer shiall not operate to release the Hability of Borrower or any
Svocessors in Interest of Borrower. Lender shall not be required to commence proceedings against any
Sucressor in Intorost of Botrower or to refuse to extend time for payment or otherwise modify amortization of
the sumg secured by this Security Ingtrument by reason of any demand made by the original Borrower or any
Successoxs in Interest of Borrower, Any forbearmmce by Lender in exoroising any right or remedy including,
without limitation, Londer’s acceptance of payments from third peérsons, entities or Successorg in Interest of
Barrower or in amounty legs thon the amount then due, shall not be & whiver of or preclude the exerdise of any
right or remedy,

13. Joint and Several Linbility; Co-signers; Buecessors and Assipns Bonnd. Borrower covenants and
agrees that Borrower's obligations and liability shall be joint and several, However, any Horrower who
co-gigns this Security Instrument but does not executs the Note (a "co-signer™): (a) is co-signing this Seourity
Instrument only to morigage, grant and convey the co-gigner's interest in the Property under the terms of this.
Security Instrument; (b) is not personally obligated to pay the sums secured by this Security Instrument; and
(c) sgrees thet Lender and any other Borrower can apree 1o extend, modify, forbear or make any
accommodations with regard to the terms of this Security Instrument or the Note without the co-gipner's
consent.

Subject 1o the provisions of Séntion 18, any Successor in Interost of Borrower who assumes Borrower's
obligations under this Security Ingirament in writing, and is npproved by Lender, shall obtain all of Borrower's
rights and benefits under this Security Instrument, Borcower shall not be reloased from Barrower's obligations
and liability under this Security Instrument unless Lender agreas to such releass in writing, The covenants and
agreemenss of this Seenrity Instrament shell bind (except as provided in Section 20) and benefit the successors
and assigns of Lender,

9 14. Loan Charges, Lender may charge Borrower fees for services performed in conmection with
Barmgwer's default, for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrument, including, but not limited to, attomeys' fees, property inspection and valunton fees. In
regard to any other fees, the obsence of express authority in this Security Instrament to chargo a specific fee to
Bormrower shali not be construed as a prohibition on the charging of such fee. Lender may not charge fees that
are expressly prohibited by this Security Instrument o by Applicoble Law,

If the Loan is subject 1o a Iaw which sets roaximum Ioan charges, and that law is finally interprated so
that the jntersst or other loan charges collected or o be collected in conmection with the Loan exceed the
permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the charpe
to the permitted limit; and (b) any sums already collected from Borrower which excesded permitted limits will
be refunded fo Bomower. Lender may choose o male this refund by reducing the principal owed- under the
Note or by making a direct payment to Borrower. If a refind reduces principal, the reduction will be ireated as
u partial prepayment without any preopayment charge (whether or not a prepayment charge is provided for
under the Note), Borrowor's acceptance of any such refund mado by direct payment to Borrower will
constitule a waiver of any right of nction Borrower might have arising out of such overcharge,

15, Motices. All notices given by Bosrower or Londor in connection with this Securnity Instrument must
be in writing, Any notice to Borrower in connection with this Security Instrument shall be deerned to have
been given to Bomower when mailed by first class mwal! or when acmally delivered 1o Batowers notice
nddress if sont by other means. Notice to any one Borwower shall congtitate notice to all Aosrowers uniess
Applicable Law expressly rcquires otherwise, The notice address shall be the Propetty Address unless
Borrower has designated a substitute notice address' by notice to Lender, Borrower shall promptly nofify
Lender of Borroweir's change of address, If Lender specifies o procedure for reporting Borrower's chiinge of
address, then Borrower shall only report o change of address through that specificd procedurs, Thore may bs
only one designated notice address under this Security Instrument at any one time. Any notice to Lender shall
be given by delivering it or by mailing it by first ¢lass mail to Lender's address atated herein unless Lender has
designated another address by notice ig Borrower. Any notice in connection with this Security Instrpment
shall not be deemed to have been given to Lender until actualty received by Lender, If rny notice required by
this Seeurity Instrument is also required uader Applicable Law, the Applicable Law requirement will satisfy
the comresponding requirernent under this Security Instrument.

16. Governing T.aws Scverability; Rules of Construction. This Security Insteument shall be-governed
by federal law and the law of the jurisdiction in which the Property is located. All rights and obligationgy
conined in thiz Security Instrument are gubject to any requirements and Kimitotions of Applicable Law.
Applicable Law might explioitly or implicitly allow the parties ta ngroo by contract or it might be silent, but
such silence shall not be construed as a prohibition ngeinst ngreement by conlract. In the event that any
provision or clause of this Scouwrity Instrument or the Note conflicts with Applicable Law, such conflict shall
not affect other provisions of thiz Security Instrument or the Note which can ba given effect withont the
conflicting provision,

As used in this Securily Instrument; (z) words of (he masculine gender shall mean and include
coresponding neuter words or words of the fominine gender; (b) words in the singular shall mean and inciude
the plural and vice vema; and (o) the word “"may” gives sole diseretion without any obligation to take any
action,
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17. Borrower's Copy. Borrower shall be given one copy of the MNote end of this Security Ingbumeni,

18. Eransfer of the Property or n Benclicial Interest in Borrower, As used in this Section 18,
"Interest in the Property" means any legal or beneficial interest in the Property, including, but not limited to,
those beneficial intesests transferred in a bond for deed, contract for deed, installment sales contract or escrow
agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser,

if all or eny part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not
a naeore]l porson and a beneftcial interest in Bomrower is sold or transforred) without Lender's prior written
consent, Lender may require immediate payment in full of all sums secured by this Security Instrument.
Howave, this oplion shall not ba exercised by Lender if such excrcise i prohibited by Applicable Law,

I Lender e¢xercisey this option, Lender shall give Bomrower notice of acceleration. ‘The notice shall
provide a period of nat less than 30 days from the date the notice is givem in accordance with Section 15
within which Borrowar must pay all sums secured by this Security Instrument. If Borrower fails to pay these
sums prior to the expiration of this period, Lender may invoke any remedies permitied by this Security
Instroment without further notice or demeand on Borrower,

19. Borrower's Ripht to Reinsiate After Acceleration. If Borrower meets certaln conditons, Borrower
shall have the right to have enforcement of thiz Security Instrument discontinued at any time ptlor to the
earliest of! (&) flve days before sale of the Property pursuant to any power of salé contalned in this Security
Instrument; () such other period as. Applicable Law might specify for the terination of Borrower's.xight to
reinsiate; or (¢) cntry of a judgment enforcing this Security Instrument. Those conditions are that Bomower;
(a) pays Lender all sums which then would be due under this Security Instument and the Noto as if no
acceleration had occumred; (1) cures any dafault of any other covenants or agreements; (c) pays all expenses
incurred in enforcing this Secudty Instrument, including. but not limited o, reasonsble attomeys' fees,
property inspeciion and valuation fees, and other fees ingutred for the purpose of protecting Lenders interest
in the Property antl rvights under this Security Instrument; and (d) 1takes such action as Lender may reasonably
require to essure that Tender's interest in the Property end rights under this Seousity Instroment, gnd
Borrowar’s obligation to pay the sums secured by this Securily Instrument, shall continue unchanged. Lemder
may require that Borrower pay such reinstatement sums and expenses in ane or more of the following forms,
a8 selected by Lender: (a) cash; (b) money order; (¢) certified check, bank check, treasurer’s check or cashier's
check, provided any such check is drown upon an institation whose depostts are insured by a fedeml agency,

‘instromentality or enlity; or (d) Blectronic Funds Transfer. Upon reinstatement by Bormrower, this Security

Instrument and obligations secured hereby shall yremain fully effective as if no sccelerntion had occurred.
Howover, this right to reinstate shall not opply in the ease of acceleration wnder Section 18,

' 20, Sale of Note; Change of Loan Servicer; Notice of Grievance, The Mol or o partial interest in the
Note (together with this Security Ingtroment) con be gold one or more tjmes without prior notice o Borrower,
A salo might result in a change in the entity (known as the "Loan Servicer”) that collects Periodic Payments
duc under the Note and this Security Ingirument and performs other morngage loan servicing obligations imder
the Note, this Security Instrument, and Applicable Law, ‘There also might be one or more changes of the Loan
Sexvicer uniclated to a sale of the Note., If there is a change of the Loan Servicer, Borrower will be piven
wiitten notice of the change which will state the name and address of the new Loan Servicer, the address (o
which paymcnis should be made end any other information RESPA, requires in commection with a notice of
wansfer of servicing. IF the Note i5 sold and thereafier the Loan is serviced by a Loan Sarvicer other than the
purchaser of the Note, the mortgage loan servicing obligations to Borrower will remain with the Loan Servicer
or be teansforred o o suscessor Loan Servicer and are nol assumcd by the Note purchaser unless ofherivise
provided by the Note purchaser,

MNoither Borrower nor Lender may commence, join, or be joined to any judicial action (ns cither an
individual litigant or the mecaber of & class) that arises from the other party's actions pursnant to this Security
Instrument Or that alleges that the other perty has breached any provision of, or any duty owed by reason of,
thiy Security Instrumeat, until such Borrower or Lender has nolified the other party (with such notice given in
compliance with the regnirernents of Section 15) of such alleged brench and afforded the other party herelo a
reasonable pedod after the giving of such notice to take corrective action, If Applicable Law provides a fime
pediod which must elapse before cerlain action can be taken, that time period will bs desmed to be reasonable
for purposes of this paragraph, Tho notice of acceleration and opportumity to ctre given to Bomower pursusnt
to Section 22 and the notice of acceleration given to Borrower pursuant to Seolion 18 ghall be deemed to
satisfy the notice nnd opportunity to take cotrective action provisions of this Section 20,

21. Hazardous Substances, A5 ueed in thin Section 21! () "Hazardons Substances” e those subsiarices
defined ag toxic or hazardous substances, pollutants, or wastes by Hnvirchmental Law and the following
substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and herbicides,
volatile selvents, materials containing asbestos or formaldehyde, .and radiopetive materials; (b)
"Bnvironmental Law" means fedcral laws and laws of the jurdsdiction where the Property is 1ocated that relate
to heatth, safety or environmential protection; {c) "Environmentud Cleanop” inclades eny responso aclion,
remedial aciion, or removal action, as defined in Environmenta! Law; and (d) an "Eovirenmental Condition”
means a condition that can eause, contributc to, or otherwise trigger an Environmental Cleanup,

Borower shali not cause or permit tie presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property, Borrower ghall not do, nor
allow anyone elgo to do, anything affecting the Froperty (o) thal is #n violation of any Environmental Law, (b}
which createg an Bavironmental Condition, or (¢) which, dus to the prosence, use, or releasa of o Hazardoug
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Substance, creates o condition that adversely nffects the value of the Property, The preceding two sentences

shall not apply to the prosences, use, or storage on the Property of sniall quanlities of Hazardous Substances
that ars generally recognized 0 be appropriate to normal rosidential uses and o maintenance of the Property
(including, but not limited to, hazardous substances in consumer products),

Borrower shall promptly give Lender wrilten notlcs of (a) any investigation, claim, demand, Iawsuit or
other action by any governmental or regulatory agency or private party involving the Property and any
Huzardons Substance or Environmental Law of which Borrower has aotual knowledgs; (b) any Environmental
Condition, inchiding but not Himited to, any spilling, leaking, discharge, release or threat of release of any
Hazardous Substance, and (¢) any condition caused by the.presence, use or releage of a Hazardous Substunce
which adversely affects the value of the Property, If Borrower lenms, or is notifed by any governmental or
regulatory anthority, or any private party, that any removal or other remedintion of any Hazardous Substance
affecting the Property is necessuty, Borrower shall promptly take all neocessary remedial actions in accordance
with Environmenial Law, Nothing herein shall create any obligation on Lender for an Environmental Cleanup,

NON-UNIFOEM COVENANTS. Borrower and Lender farther covenant and agroe as follows:

22, Accceleration; Remedies, Lender shall pive notice to Borrvower prior 10 acceleration folowing
Borrower's breach of any covenant er apreement in this Sccurity Tostrument (but not prior to
accelecation vnder Section 18 winless Applicable Law provides otherwise). The nolice shall specify: {a}
the defauli; () the nction required to cure the defaulty (c) a date, not fess than 39 dnys feom the date the
notice 15 glven to Bexrower, by which the defgult musi be cureds and (d) that failure to cure the default
on or before the date specified in tho notice may resnlt in acceferntion of the sums secured by this
Séourity Instrement and sale of the Property. The netice shull furcher inform Borrower of the right 1o
reinstate after acceleration and the right to bring a court action to assert the non-existence of a defanlt
or any other defense of Borcower to acceleration and sale, If the defonlt is not cared on or before the
date specified in the noties, Lender at its opion wmay require immedinte payment i full of all sums
seciured by fhis Secority Instrument withowt feciher demand aad may invoke the power of sale und any
other cemedies permitied by Applicable Law, Lender shall be entitled to collect all expenses incurred in
pursuing the remedies provided in this Section 22, including, but not Jimited to, reasonable attorneys'
fees and costs of Hile evidence.

I the power of aale is invoked, Trustee shall execule 0 wrilten notice of the accurronce of an ovent
of defanit und of the election to cause fhe Proporty (o be sold aod shall record such notico in each connty
in which any part of the Property is Iocated. Lender or Trustee shall mail copies of such notice in the
manner prescribed by AppHeable Law io Borvower and to the other persons prescribed by Applicable
Law. In the event Borcower does not cure the defanli within the period then prescribed by Applicable
Law, Trustee shall give public notice of the sale to the persons and in the manner prescribed by
Applicable Law. After the time required by Applicable Law, Trustee, without demand on Borrowsr,
shall sell the Properly at public auction to the highest Lidder at the time and plece and under the ferms
designated in the notice of gale in one or more parcels and in any order Trustes determines (but subject
to any statwbory right of Borrower ip direct the order in which the Property, if consisting of sevoral
known Iots or parcels, shall be sold). Trustee may in accordanco with Applicable Law, posipene sale of
all or amy parcel of the Property by public sunouncement at the fime and place of any previously
scheduled sale. Lender or iis designee may purchase the Property at any sale.

Trostee shall deliver to the purchaser Timstee's deed conveying the Property withont any covenaut
or warcanty, expressed or implied, The recitals in the Trostec's deed shall be prima facie evidence of the
trnth of the statemsnls made thevein, Trusiee sholl apply the proceeds of the sale in the following order:
(a) to all expenses of the sale, incloding, but not limited to, reasonable ‘Trustec's and attorneys' fees; (b)
to all sums secured by this Security Imsbrument; nnd (c) any cxcess to the person or persons legally
enlitled fo it or to the county clerk of e county in which the sgle took place.

23. Feconveyance. Upon payment of all sums geonred by this Security Ingtrumient, Lender shall request
Trustes to reconvey the Froperty and shall surcender this Security Instrument and all notes evidencing debt
seoured by this Seeurity Instrument to Trustee. Trustee shall reconyey the Propetty without warranty o the
person or persons legally ¢mtitled (o it Such person or persons shafl pay any recordntion costs, Lender may
charge such person of persons 8 fee for reconveying the Property, but only if the fee is paid to a third party
(such a5 the Trustee) for services rendered and the sharging of the fee is pemmiited under Applicable Law,

24. Substitute Trostee. Lender, at its option, may from time to time remoyve Trustee and appoint a
successor trastee to eny Trustee appointed hereunder, Withont conveyance of the Property, the suceessor
trustee shall succeed to all the title, power and duties conferred upon Trustee herein and by Applicable Taw,

25. Request for Notices. Borrower requests that copies of the notices of -default and sale be sent to
Borrower's address which is the Property Address.
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BY SIGNING BELOW, Borrower accepls amd agrees to the terms and covenants contained in this
Seourity Instrument and in any Rider executed by Borrower and recorded with it

.fyziibhﬁﬂé

PAULA A. MITCHELL

: {Seal)

-Borrower

{Seal)

-Borrowar

(Scal

~Bormower

(Seal)

~Bomower

STATE OF UTAH, Salt Leke. County ass
The forepoing instroment was gubscribed and swom to and acknowledged before me this
5-203 -0 by A phtedely
[ .
My Commission Bxpires: 5775/ o9
Naotary Publin
Residing at; Sece. o .,C.‘,A
b MARK G JARVIS
N NOTARY PUBLIC = STATE of UTAH .
\ 04 E 8400 6 SUITE 100
SALT LAKE QITY, UT 84107
COMM,. EXP, 05/16/2000
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{Space Above Thiz Line For Recording Duain}

FIXED/ADJUSTABLE RATE RIDER

(LIBOR One-Year Index. (As Foblished In The Wall Sireet Journal) - Rate Caps)

After Recording Retwen To:
COUNTRYWIDE HOME LOANS, INC.
MS SV-79 DOCUMENT PROCESSING
P.O.Box 10423

Van Nuys, CA 91410-0423

PARCEL ID d:
2B22203047

Prepared By:
MARYANN MASUISUI

AMERTICA'S WHOLESALE LENDER

6955 UNION PARK CENTER #400
MIDVALE
UT BAQ4Y

122557 00D313815028105006
[Esorow/Closing §] {Doc ID 4)

THIS FIXED/ADTUSTABLE RATE RIDER is mode this TWENTY-THIRD day of
MAY, 2006 » omd is incorporated into and shall be deemed to amend and supplament the Mortgage,
Deed of Trust, or Scowrity Deed (the "Security Instrument”) of the seme datc given by the undersigoned
("Borrower") to secure Borrower's Fixed/Adjustable Rate Noto (the "Note") to
AMBRICA'S WHOLESALE LENDER )
("Lendar”) of the satme date and covering the propesty described in the Security Instrutnent and located ot
3 S0UTH MISTIYWQOD LANE, SANDY, UT 84092-4850

[Propedy Address]
COMV
& MULTISTATE FIXEDVADJUSTABLE RATE RIDER « WSJ One-Yezy LIBOR « Slnate Femily INTEREST ONLY
ZU79e-XX {04/02)(d} Fage 1 ol 4 Iniials: .
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THE NOTE PROVIDES FOR A CHANGE IN BORROWER'S FIXED INTEREST RATE
TO AN ADJUSTABLE INTEREST RATE. THE NOTE LIMITS THE AMOUNT
BORAROWER'S ADJUSTABLE INTEREST RATE CAN CHANGE AT ANY ONE TIME
AND THE MAXIMUM RATE BORROWEHR MUST PAY.

ADDITIONAL CQVENANTS. In addition {0 the covenants snd agreements made in the Security
Instroment, Bortower and Lender further covenant and agrea as follows:

A, ADJUSTABLE RATE AND MONTHLY PAYMENT CHANGES
Tho Note provides for an -inidal fixed intecest rate of 6.500 %. The Note also provides for a
change in the initial fixed rate to an adjustable interest rates, as follows:

4. ADYUSTABLE INTEREST RATE AND MONTHLY PAYMENT CHANGES

(A) Change Dales
The initia]l fixed interest saio I will pay will change to an odjustable interest rate on the
firat day of JUNE, 2011 » &nd the adjnstable interest cate I will pay may change

on that day every 12th month thereaficr. The date on which my initial fixed interest mate changes to an
adjustable interest rate, and each date on which my adjustable inlerest rate could change, is called a "Change
Date

{13} The Index .

Beginning with the first Change Date, my adjustable interest rate will be based on an Index. The "Index”
is the average of intcrbank offered rateg for one year 1.8, doilar-denominared deposits in the London market
{"LIBOR"), as published in the The Wall'Strees Journal, The most recent Index figure available as of the datc
45 days before each Change Dato is called the "Current Index."

If the Index is no longer available, the Note Holder will choors B new index that is based wpon
compargble information, The Note Holder will give me notice of this choice,

{C) Calculation of Changes
Before each Change Datg, the Note Holder will calculate my new interest rate by adding
TWO & ONE-RQUARTER percentage points ( 2.250 %) to the Current Index. The Note

Holder will then rourd the result of this ndditlon to the nearest one-gighth of one percentage point (0.1259%),
Subject to the lmits stated in Section 4(D) balow, this rounded amount will be my new Intarest rate until the
next Change Dato.

The Note Holder will then defermine the amount of the monthly payment that wonld be suffictent to
repay the unpaid principal that X am expected to owe at the Change Date in full on the Maturity Date at my
new interest ratc in substantially equal paymenis, The result of this caleulaiion will bo the new amount of my
monthly payment.

{0 Limits on Iaterest Rote Changes

The interest rate I am required to pay at the ficst Change Dato will not be groaler than 11,500 %aor
Jess than 2.250 9. Thereafter, my adjustable interest rate will never be increased or decressed on Ay
single Change Date by more than two percentage points. from tha rate of intorcst I have been paying for the
preceding 12 months, My interest rate will never be greaterthan 11,560 %.

(B) Effective Date of Changes

My new intcrest rate wilt become effective on each Change Dlate. I will pay the amount of my new
monthly payment beginning on the first monthly payment date afior the Change Date until the amount of my
monthly payment changes again,

(F) Noflice of Changes

The Note Holder will deliver or mail to me a notice of any changes in my initial fixed mterest rate 1o an
adjustable interest rate and of aoy changes in my ndjustable interest rate before the effective date of any
change, The notice will include the amount of my tnonthly payment, any informution required by law to be
given to me and also the fifle and {elephone number of a persen who will smswer auy question 1 may have
regarding the notice.

GOtV
® MULTISTATE FIXED/ADJUSTASLE RATE RIDER - W5 Ono-¥oar LIBOR - Singla Family INTEREST ONLY
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B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER

L. Uniil Borrower’s inital fxed interest rate changey to an adjustable intsrest mte under the terms stated

in Section A above, Uniform Covenani 18 of the Security Instrument shall read rg follows:

GONV

‘Trausfer of the Property or a BencHclpl Intorest in Borrower, As used in this Section 18,
"Interest in the Property” means any legel or bencficial intorost in the Froperty, including, but not
limited to, those bancficial intorests transforred in a bond for deed, contract for decd, ingtallment
sales contraci or esorow ngreement, the intent of which is the transfer of fitle by Borrower at a
futura date 1o a purchaser,

¥ all or any part of the Property or any Interest in the Property is sold or transferred (or if
Borrower is not a natral pexson and a beneficial interest in Borrower is so!d or transferred) withouat
Lender's prior writien consent, Lender may requive inunediate payment in full of all sums secured
by this Security Instrument. However, this option shall not be exercised. by Lender if such exercise
is prohibited by Applicablo Law,

If Lender exercisos this oplion, Lender shall give Borower notice of eeceleration. The notice
shatl provide a period of not less than 30 days from the date the notice is given in secordance with
Section 15 within which Bormrower must pay all sums secored by this Security Instrument, X{
Bomower fails to pny these sums prior to the expiration of this period, Lender muy invoke any
remedies permitted by this Security Instrument witlhout further notice or deroand on Borrower.

2, When Borgwer's inilial fixed interost rate changes o an adjustable interest rate under the
terms stated in Section A above, Uniform Covennnt 18 of the Security Instrument desaribed in
Section B1 above shall then cease to be in effect, and the provisions of Uniform Covenant 18 of the
Security Instrament shall bo amended to read as follows;

Trangfer of the Property or a Benelicial Interest in Borrower. As used in this Section 18,
"Interost in {he Property" means any legal or benoficial interest in the Property, including, bui not
limited to, those beneficial intarests transferred in 6 bond for deed, contract for deed, installment
sales contract or ascrow agreement, the intent of which is the twansfer of tifle by Borrower af o
future date to a purchaser,

If all or anty part of the Praperty or any Interest in the Properly is sold or wansferved {or if
Borrower i5 not a natural person and a beneficial interest in Botrower is sold or transferred) withoat
Lender's prior written consent, Lender may require immedinte payment in fofl of all sums secured
by this Security Instrument, However, this option shall not be exercised by Lender if mich exercise
is prohibited by Applicable Law. Lender also shall not exercise this oplion if! () Rorrower causes
10 be submitted to Lender information required by Lender to evaluate the intended wansferes s if a
new Joan were being made to the tansferce; and (b) Lender reagonably determines that Londers
security will ot be impaired by the loan assumption snd that the risk of 8 breach of ANy covyenant or
agreement in this Security Instroment is acceptable w0 Lender,

To the extent permiitted by Applicable Yaw, Lender may chatge a ressonable fee s a
comdition to Lender's congent to the loan assumption. Lettder also may regluiro the trapsferee to sign
an assumption ogreement that is acoeptable to Lender and that obligates tho transforee to keop sll
the promises and agreements made in the Note and in this Security Ingtrument, Barrower will
continue 1o be oblignted wnder the Note and this Security Instment unless Lender releases
Borsower in writing,

If Lender cxercises the option to require immediate payment in full, Lender shall give
Bomower notice of accelerntton. The-notice shall provide a period of not less than 30 days from the
date the nofice is given in acoordance wilh Section 15 within which Borrower must pay all sums
seeured by this Security Ingtrument, If Borrower Fails to pay these sums prior to the expiration of
this period, Lender may invoke any remedies permitted by this Security Instrument without furither
notice or demand on Borrower,
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BY SIGNING BELOW, Borrower accepts and agrees to the torms and covenanis contained in this

Fixed/Adjustable Rale Rider,
%J.LQA (] m.ﬂh J\l ﬂD (Seal)

PAULA A. MITCHELL - Bomrower

(Seal)

- Bomower

(Seal)

~ Bormower

; i . —(Seal)

- Bommower

CONV
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