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Case No. 20180131-CA 
IN THE 

UTAH COURT OF APPEALS 

STATE OF UTAH, 
Plaintiff/Appellee, 

 
v. 
 

GILBERTO MARTINEZ, 
Defendant/Appellant. 

Reply Brief of Appellant 
ARGUMENT 

 
I. THE STATE DID NOT FILE A CROSS-APPEAL AND IT MAY NOT 

CHALLENGE THE TRIAL COURT’S RULING THAT COUNSEL 
WAS INEFFECTIVE FOR FAILING TO SUPPRESS MARTINEZ’S 
STATEMENT TAKEN IN VIOLATION OF MIRANDA 

 
The State asserts that under Bailey v. Bayles, 2002 UT 58, 52 P.3d 1158, this 

Court should reverse the trial court’s ruling wherein the trial court concluded that 

trial counsel was ineffective for failing to move to suppress the police interrogation 

taken in violation of Martinez’s rights per Miranda. Aplee.Br. at 44-45. The State 

asserts that the trial court’s ruling concluding that trial counsel was ineffective was 

“erroneous” and should be overturned. Id. at 45, 49-53.  

The State, however, did not file a cross-appeal and Bailey allows appellate 

courts to affirm a judgment only, not reverse a trial court’s ruling. See Bailey, 2002 

UT 58, ¶ 10. If the State wanted to challenge the trial court’s ruling, it was required 

to file a cross-appeal under Rule 4(d) of the Utah Rules of Appellate Procedure. 

The State did not file a cross-appeal and this Court lacks jurisdiction to entertain 
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the State’s claim that the trial court erred in concluding that trial counsel was 

ineffective for failing to file a motion to suppress Martinez’s police interrogation. 

See Serrato v. Utah Transit Authority, 2006 UT App 299, ¶7, 13 P.3d 616 (“If an 

appeal is not timely filed, this court lacks jurisdiction to hear the appeal.”).  

Moreover, Martinez was not on notice that the State intended to challenge 

the trial court’s ruling on the Miranda issue, especially given the fact that the State 

did not file a cross-appeal. Martinez complied with the requirements of Rule 11 of 

the Utah Rules of Appellate Procedure by ordering all the transcripts. At the time 

Martinez filed his opening brief, there was no reason for Martinez to file a motion 

to correct the record regarding the partial police interrogation because that portion 

of the record that was incomplete was not an issue before this Court.  

In any event, the State’s assertion that Martinez filed only a “partial 

translation” of the police interview with the trial court, where “the English 

translation is cut-off, leaving only partial sentences” is factually inaccurate. See 

Aplee.Br. at 50-51. Attached as Addenda A is a certified copy from the Fourth 

District Court of the translated police interrogation, which was filed with the trial 

court as Exhibit B to Martinez’s Motion to Arrest Judgment, or Alternatively, 

Motion for New Trial (filed in the trial court on October 16, 2017).1 This copy, filed 

with the trial court, did not have the English translation cut-off, and the present 

                                              
1 On May 30, 2019, Martinez filed a Motion to Correct Record due to the 

State’s claim that Martinez provided an incomplete record in the trial court.  
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record consisting of pages 552-58 is not an accurate representation of the 

document filed below.  

The trial court ruled that trial counsel was ineffective for failing to move to 

suppress the police interrogation and this Court lacks jurisdiction to consider the 

State’s assertion otherwise on this issue because the State has not timely filed a 

cross-appeal.  

II. TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO CALL 
GRANDMOTHER AS A WITNESS AND THE OUTCOME WOULD 
HAVE BEEN DIFFERENT HAD SHE TESTIFIED 

 
To support its assertion that Martinez “has not prove[n] trial counsel was 

ineffective,” the State lists a number of items testified to by trial counsel wherein 

trial counsel attempted to justify his decision for failing to put on a defense or call 

any witnesses. Aplee.Br. at 27-28. Taken in context, the reasons listed by trial 

counsel for not calling Grandmother as a witness are post hoc justifications to 

excuse his own deficient performance.  

1. Trial counsel’s testimony that he was concerned the jury would 
find Grandmother’s testimony not credible is itself not 
credible and not supported by the record.  
 

 The State does not offer any alternative theories as to why it was reasonable 

trial strategy for trial counsel to refuse to call Grandmother to testify. Instead, the 

State parrots trial counsel’s testimony where trial counsel testified that he was 

worried the jury would think Grandmother was a “liar”, that she did not seem 

credible, that she would not be beneficial to the case, and that trial counsel was not 
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comfortable with how Grandmother would seem in front of the jury. Aplee.Br. at 

26-28.   

 It is important to remember that trial counsel testified that the first time he 

thought he would not use Grandmother’s testimony was the night before the last 

day of trial. R.614. Trial counsel also promised the jury during opening statements 

that Grandmother would testify about the layout of the small home and about 

when Mariela returned home from being gone in California for one week (during 

which time Martinez allegedly abused AAO), Grandmother would testify and 

explain “at no point in September was anyone aware of the abuse.” R.238-39,241. 

 Contrast this with trial counsel’s subsequent testimony that when he 

interviewed Grandmother the night before the first day of trial and asked her his 

list of questions, “I remember thinking these are not answers I want coming in. … 

I just recall after asking all of the questions on more than half of them I – I was 

uncomfortable with how that would make [Grandmother] seem in front of the 

jury.” R.665.  

 If trial counsel actually believed the day before the first day of trial that 

Grandmother was not credible, then trial counsel would not have promised the 

jury that Grandmother was going to testify. Likewise, it would not have taken trial 

counsel until the night before the last day of trial to decide for the first time that he 

would not call Grandmother as a witness, if trial counsel actually did not find her 

credible before trial started.  
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 It is also important to remember that trial counsel was unable to provide a 

single example of how Grandmother was not credible or why the jury would 

reasonably think she was not credible, despite numerous requests and the 

opportunity to review his trial notes and come up with a single example of where 

Grandmother changed her story or how she was inconsistent. R.645-48,662-

63,665,667-68.  

 It is trial counsel’s testimony that is not credible and his post hoc excuses 

are not supported by the record. It is not credible to believe that trial counsel was 

concerned about Grandmother’s credibility the day before trial began, but then 

promised the jury that Grandmother would testify. It is not credible to believe that 

“the first time I really thought I won’t be putting her on the stand” was the night 

before the last day of trial, when supposedly trial counsel had concerns about her 

credibility and changing story before trial started. It is not credible to believe that 

trial counsel thought Grandmother had credibility problems when he was unable 

to identify a single instance where Grandmother contradicted herself. The 

believable evidence is that trial counsel was making excuses to cover his failure to 

call Grandmother to testify.  

 The trial court did not make a finding that trial counsel’s testimony was 

credible. R.886-92. Regarding Grandmother not testifying, the trial court merely 

concluded that “prior counsel acted within the reasonable standard of care for a 

defense attorney” and “these were strategic decisions that could depend on 

numerous factors.” R.887,888. The trial court’s conclusions are not supported by 
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the record because trial counsel could not identify a single instance where 

Grandmother’s testimony would have been inconsistent or prejudicial to 

Martinez’s case.  

2. Trial counsel’s testimony, that he was concerned about the age 
difference between Grandmother and Martinez and that 
Grandmother was biased, are not legitimate excuses for not 
allowing Grandmother to testify.  
 

 The State also parrots trial counsel’s excuses that he did not want to 

highlight the age discrepancy between Martinez and Grandmother and that he was 

concerned the jury would think Grandmother was biased because she was 

Martinez’s spouse as justifications for not calling Grandmother to testify. See 

Aplee.Br. at 27-28. Given the need for Grandmother’s testimony, these excuses are 

not reasonable.  

 The jury was already aware there was a large age difference between 

Grandmother and Martinez because Mariela testified and the jury would have seen 

Mariela’s apparent age and the jury heard that Grandmother married Martinez. 

R.248,262. Any concern for bias regarding a spouse testifying in favor of another 

spouse would have been minimized because Grandmother was not only Martinez’s 

spouse, she was also Mariela’s mother and AAO’s Grandmother. R.543. 

Grandmother also would have testified that she would not have changed her 

testimony just because Martinez was her husband, as she would never allow 

anyone to abuse AAO. R.549. Thus, any alleged spousal bias would have been 

limited or non-existent.  
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 And just as important, trial counsel already promised the jury that 

Grandmother was going to testify. R.238-39,241. Thus, trial counsel’s testimony 

that he did not want Grandmother to testify because of the age difference or 

spousal bias is not reasonable. Trial counsel knew that Grandmother was ready 

and able to contradict Mariela’s and AAO’s testimony on a number of important 

factors, especially that AAO continued to wet the bed while on the trip to Costa 

Rica and that AAO did not change her attitude towards Martinez after the alleged 

abuse purportedly occurred in September. R.545,548,633,641-42. Grandmother 

was also ready and able to testify that AAO and Martinez were not alone in the 

bedroom in September when Mariela was away. R.548. Grandmother would also 

have been able to testify that she would have heard if AAO yelled at Martinez to 

stop, even if the door had been shut. R.331,641.  

 Grandmother’s testimony would have changed the outcome of the trial 

because it would have refuted AAO’s testimony that she was alone in the bedroom 

with Martinez in September and that AAO yelled at Martinez to stop. It was 

unreasonable for trial counsel to not call Grandmother as a witness.  

3. The State’s assertions that Grandmother “was sobbing loudly 
in the courtroom” and that Grandmother’s testimony would 
have contradicted Martinez’s testimony is without foundation. 
 

 The State’s assertions that Martinez has not proven trial counsel was 

ineffective because it was reasonable to not call Grandmother as a witness because 

her testimony would have contradicted Martinez’s testimony and because 
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Grandmother was sobbing loudly in the courtroom, are not supported by the 

record. See Aplee.Br. at 27-28.  

 The States cites the record at 657 and 659 to support its assertion that 

Grandmother’s testimony would contradict Martinez’s testimony. Aplee.Br. At 27. 

There is nothing on page 659 that suggests Grandmother’s testimony would 

contradict Martinez’s testimony. On page 656-57, the prosecutor asked trial 

counsel the following:  

Q: But eventually after a little bitt of pressure or some pressing 
questions didn’t [Martinez] eventually concede, well, maybe she 
was in my room but she was never – we were never in there alone 
together? 

 
A: Correct. 
 
Q: Did that ever evolve into something more? 
 
A: Did that involve into something more? 
 
Q: Evolve. Did he ever – did he ever go one step further and say, hey, 

yeah, okay, maybe she was in the room with me alone but nothing 
happened.? 

 
A: I don’t recall. 
 
Q: Okay. 
 
A: I apologize. 
 
Q: It was that – it was that extreme stance though that she was never 

in my room that raised concern with – with Mr. Martinez; is that 
fair to say? 

 
A: That is one of the reasons, correct. 
 
Q: Okay. And he eventually changed that position? 
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A: Yes. 
 
Q: Okay. Let’s talk about [Grandmother]. Was one of your concerns 

the fact that [Grandmother] was telling you that the victim was 
never in the room alone or she was never in the room with Mr. 
Martinez? 

 
A: Yeah. 
 
Q: Okay. And so to put her on the stand and have her testify to that 

effect would actually be contradictory to what the defendant 
eventually said? 

 
A: Correct. 
 

R.656-57. On first blush, and reading this page to the exclusion of the rest of the 

record, it may appear that Grandmother’s testimony would have contradicted 

Martinez’s testimony on a single point – that Grandmother said that AAO was 

never in the room alone with Martinez. But Grandmother never told trial counsel 

that AAO was never alone in the bedroom with Martinez.  

 What Grandmother would have testified to was that while Mariela was away 

in California in September 2016, she does not believe that Martinez and AAO were 

alone in the bedroom because Grandmother was home the entire time and 

Grandmother would have noticed if AAO was alone in the bedroom with Martinez. 

R.548. Grandmother would not have testified that AAO was never in the room with 

Martinez. R.705. Rather, Grandmother told trial counsel prior to trial that there 

were times that AAO was present in the bedroom with Martinez, but the door was 

always open and Grandmother was also in the bedroom or nearby in the kitchen. 

R.705. Trial counsel even admitted that he asked Grandmother if she ever saw AAO 
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alone with Martinez in the bedroom when Mariela was away in California in 2016, 

and trial counsel testified that Grandmother said she never saw AAO and Martinez 

alone in the bedroom at this time. R.639.  

 Thus, Grandmother’s testimony would not have contradicted Martinez’s 

testimony. Moreover, per the trial court’s ruling, Martinez’s statements through 

the police interrogation should not have been introduced into evidence because of 

the Miranda violation. Accordingly, the State’s assertion that Grandmother’s 

testimony would have contradicted Martinez’s testimony lacks merit.  

 In addition, there is no support that Grandmother was sobbing loudly in the 

courtroom. See Aplee.Br. at 16,27. The State cites the record at pages 634 and 660-

61 to support its assertion that Grandmother was sobbing loudly at trial. On page 

634, trial counsel merely states that Grandmother was very emotional and cried 

many times when he spoke to her. R.634. Such emotions would be understandable 

when it is alleged that your husband sexually abused your own granddaughter.  

 On pages 660-61, trial counsel stated that Grandmother was “sobbing very 

loud in the courtroom” during Mariela’s redirect examination. R.660-61. But trial 

counsel’s testimony is wrong. Trial counsel promised the jury that Grandmother 

would testify. R.238-39,241. Trial counsel invoked the exclusionary rule during 

Mariela’s direct examination. R.273. The record shows no effort was made to 

excuse Grandmother from the courtroom, meaning Grandmother was already 

outside. The minute entry shows only that an officer was removed from the 

courtroom when the exclusionary rule was invoked. R.120. Grandmother stated 
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she did not witness any of the trial testimony. R.544. Trial counsel also admitted 

that he “may be mistaken” as to whether Grandmother was present during 

Mariella’s testimony. R.643.  

 The record shows Grandmother was not sobbing at trial in the courtroom 

and the State’s assertion otherwise is incorrect.  

 Grandmother’s testimony would not have contradicted Martinez’s 

testimony, and it was critical that Grandmother testify so the jury would know that 

AAO’s “symptoms” did not increase around the time Martinez allegedly abused 

AAO. It was also critical that Grandmother testify so the jury would know that AAO 

and Martinez were not alone in the bedroom when Mariela was in California and 

that Grandmother would have heard AAO yell at Martinez to stop. The outcome 

would have been different if the jury heard this critical testimony.  

4. Trial counsel repeatedly admitted the overriding factor for not 
calling any witnesses was because he thought AAO’s new 
allegation that Martinez raped AAO would result in an 
acquittal. Trial counsel’s decision prejudiced Martinez.  
 

 Trial counsel testified that “a big part” of not calling any witnesses to testify 

was because AAO gave a different story at trial than she had previously disclosed, 

which he believed would result in an acquittal. R.631. In fact, when asked by the 

prosecutor, trial counsel admitted that he had “strong feelings” that at the end of 

the state’s case, the jury would acquit. R.654. Even the trial court concluded that 

trial counsel’s decision to not call any witnesses was based on trial counsel’s belief 
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“that the testimony from [Grandmother] … nor the defendant was necessary in 

order to avoid a conviction.” R.888.  

 Martinez has shown that trial counsel’s decision to not call Grandmother as 

a witness was deficient and the outcome would have been different had 

Grandmother testified. While it is true that AAO testified for the first time at trial 

that Martinez also raped her, no reasonable attorney would conclude that AAO’s 

new disclosure made her an incredible witness, especially when no effort was made 

to impeach Mariela’s or AAO’s testimony. R.317-19,631,651-53,661-62,951-56. Nor 

would any reasonable attorney assert in closing arguments that a six-year old child 

was a liar for disclosing for the first time at trial to also being raped, when defense 

put on no evidence to contradict the State’s evidence. R.484-86.  

 AAO testified that the abuse occurred in the bedroom when Mariela was 

gone to California. R.317-18. AAO testified that she yelled at Martinez to stop the 

abuse, but he would not. R.331. Mariela testified that AAO stopped wetting the bed 

when AAO was potty trained at three years-old and she rarely had accidents. 

R.288. Mariela testified that AAO started wetting the bed again at some point but 

that AAO stopped wetting the bed when they went to Costa Rica, but she started 

again when they returned home. R.268. Mariela also testified that when AAO was 

five or sex years old, she started “backing off” from Martinez. R.262-63. The jury 

never heard any evidence contradicting this testimony. Trial counsel admitted that 

asked Grandmother about whether the relationship ever changed between AAO 

and Martinez, and Grandmother would have testified that AAO’s disposition 
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towards Martinez did not change immediately after Mariela returned from 

California. R.547-48,638-39. Trial counsel admitted that Grandmother told him 

Martinez was not alone with AAO in the bedroom during the time Mariela was gone 

to California. R.639. Trial counsel admitted that Grandmother told him that AAO 

never stopped wetting the bed. R.636. Trial counsel also admitted that he 

discussed with Grandmother and conducted his own sound test that showed that 

a person in the kitchen would hear a slightly elevated conversation from the 

bedroom, even when the door is closed. R.641.  

 Grandmother’s testimony would have contradicted Mariela’s testimony on 

key points and it would have given the jury a reasonable explanation that the 

symptoms AAO was experiencing was not caused by Martinez sexually abusing 

AAO. Grandmother’s testimony would have specifically contradicted AAO’s 

testimony and it would have shown the jury that Martinez was never alone with 

AAO when Mariela was gone to California and that Grandmother would have heard 

AAO if she had yelled at Martinez to stop. R.548,641.  

 And by contradicting Mariela’s testimony, the jury would have reason to 

believe that Mariela coached AAO and that is how AAO learned about male 

genitalia, since AAO repeatedly testified that her mother, Mariela, told her that 

“white stuff” would come out. R.332-33,410-11,959.  

 Grandmother’s testimony also was not consistent with AAO being abused. 

Grandmother would have testified that when AAO had a rash, there was no 

suggestion by the doctor that AAO was being sexually abused. R.547. And AAO’s 
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rash was not evidence of penetration. A child that is clingy, has headaches, a picky 

eater, and consistently pees in the bed is not proof of abuse.  

 Given the lack of physical evidence and the failure by trial counsel to let the 

jury hear Grandmother’s critical testimony that would contradict and undermine 

the key points supporting the jury verdict, Martinez has shown that the outcome 

would likely be different if trial counsel had allowed Grandmother to testify.   

III. THE OUTCOME WOULD HAVE BEEN DIFFERENT HAD 
MARTINEZ’S STATEMENTS MADE TO THE POLICE NOT BEEN 
ADMITTED 

 
 The State asserts that Martinez’s changed story in the police interrogation 

“was not so significant that it necessarily demonstrated that [Martinez] was not 

credible.” Aplee.Br. at 47. The State further asserts that trial counsel chose not to 

suppress Martinez’s statements because he was able to use Martinez’s statements 

during the interrogation to tell Martinez’s story, all without subjecting Martinez to 

cross-examination. Id. at 53. Based on the trial court’s findings that AAO was a 

credible witness, and that Martinez was able to tell his story through the officer’s 

testimony of the interrogation, the State asserts the trial court properly concluded 

Martinez was not prejudiced by the admission of the statements in the police 

interrogation because the “police interview added little to the State’s already 

compelling case.” Id. at 44-54. The State’s assertions lack merit.  

 The State had a “compelling case” only because trial counsel refused to let 

Grandmother testify and because trial counsel did not realize he could have 

suppressed the police interrogation. Likewise, AAO was “credible” only because 
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trial counsel refused to let Grandmother testify and trial counsel allowed the State 

to damage Martinez’s credibility with the police interrogation.  

 Contrary to the State’s assertion otherwise, trial counsel did not want 

Martinez’s statements to be used at trial. In fact, trial counsel testified that if he 

had a way to exclude Martinez’s police interrogation, he would have filed a motion 

to suppress the interrogation. R.649.  

 Trial counsel also was not able to use the interrogation to tell Martinez’s 

story at trial. Martinez’s story was that he was “innocent of the charges against” 

him. R.708. Officer Lee, who interrogated Martinez, never testified that Martinez 

said he was innocent. Rather, Officer Lee gave damning testimony that when he 

first asked Martinez about the abuse, Martinez’s “first response was, trying to 

disengage from the household and the people that live at the house. He said, ‘well, 

she’s never been to my room, before.’” R.347. Officer Lee then testified that at that 

point, he had not mentioned anything to Martinez about the abuse occurring in the 

bedroom. R.347-48. Officer Lee also repeatedly testified that Martinez changed his 

story about AAO never being in his room. R.351,357,359,370.  

 Trial counsel attempted to impeach Officer Lee’s testimony with an 

uncertified transcript of the interrogation. R.360-62. But Officer Lee testified that 

he had never seen trial counsel’s transcript, and Officer Lee further testified that 

he was relying on his own typed report based off of the recording he made of 

Martinez’s interrogation. R.366. Thus, Officer Lee’s repeated testimony that 
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Martinez changed his story was not properly rebutted or clarified by trial counsel, 

and the jury was left to believe that Martinez lacked credibility.  

 While trial counsel elicited from another police officer that Martinez was 

informed about the allegations of abuse prior to Officer Lee’s interrogation, trial 

counsel did not clarify what Martinez had been told about where the allegations 

occurred, nor did trial counsel explain this fact to the jury, which would have 

helped the jury understand why Martinez told Officer Lee that AAO had not been 

in his bedroom, even though Officer Lee had not yet explained where the abuse 

allegedly occurred. R.441.  

 And contrary to the State’s assertion, trial counsel did not present Martinez’s 

story in closing argument through the police interrogation. All trial counsel argued 

was that when Martinez first told Officer Lee that AAO had never been in his room, 

Martinez quickly clarified that she had been in his room. R.478-79. Trial counsel 

then argued that of course AAO had been in the bedroom over the course of four 

to five years and that Martinez “wasn’t trying to be evasive” and that Martinez 

“wasn’t lying about things as he went through key facts that place him at the crime 

scene.” R.479. Trial counsel further argued that “Anybody being interviewed by an 

officer would be scared”. R.479. In no way was trial counsel able to use the police 

interrogation to let the jury know that Martinez maintained his innocence. 

 The State’s assertion that the police interrogation was not “significant” to 

the State’s case simply lacks merit. The State effectively used Martinez’s statements 

against him to show that Martinez stated that AAO had not even been in his room, 



-17- 

making it appear that no one had told Martinez that it was alleged the abuse 

occurred in the bedroom. The State also effectively used Martinez’s statements 

against him to show that he repeatedly changed his story.  

 The testimony from Officer Lee regarding Martinez’s interrogation was the 

only time the jury heard Martinez’s response to the allegations of abuse. And based 

on trial counsel’s inability to impeach Officer Lee, the jury was left to believe that 

Martinez lacked credibility.  

 Martinez has shown that trial counsel’s failure to exclude the police 

interrogation was prejudicial. Due to the lack of physical evidence supporting 

AAO’s testimony, it was necessary for the State to destroy Martinez’s credibility, 

and the outcome would have been different had trial counsel moved to suppress 

the police interrogation.  

IV. ALTERNATIVELY, TRIAL COUNSEL WAS INEFFECTIVE FOR 
NOW ALLOWING MARTINEZ TO TESTIFY 

 
 The State asserts that Martinez “does not acknowledge or challenge the trial 

court’s findings below” related to trial counsel not allowing Martinez to testify. 

Aplee.Br. at 37. The State also asserts that Martinez “offers no evidence as to what 

he would have testified to and how that testimony would have changed the 

evidentiary picture.” Id. The State is incorrect.  

 The trial court did not make factual findings as it relates to why trial counsel 

was not ineffective to for choosing not to call Martinez as a witness. Instead, the 

trial court made the following conclusions: “Mr. Hakes decided that it would be 
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better not to call the defendant and [Grandmother] to testify at trial. These were 

strategic decisions that could depend on numerous factors.… [C]ounsel indicated 

… he did not believe that the testimony from [Grandmother] or the defendant – 

nor the defendant was necessary in order to avoid a conviction. In addition, any 

testimony by either would have been subject to cross-examination, which could 

have potentially harmed the defendant’s case.” R.888.  

 The trial court lumped Martinez and Grandmother together when it 

concluded that trial counsel had strategic reasons for not calling Martinez to 

testify. And the trial court only gave two reasons why trial counsel was not 

ineffective for not having Martinez testify: (1) trial counsel “did not believe that the 

testimony … was necessary in order to avoid a conviction” and (2) the testimony 

would have been subject to cross-examination and may have been harmful. R.888.  

 These are conclusions and not findings as it relates to Martinez because the 

trial court did not explain what factors trial counsel considered when he chose to 

not have Martinez testify, other than trial counsel believed the testimony was 

unnecessary to obtain an acquittal. And that was trial counsel’s stated reason for 

not having Martinez testify. R.631,652,888.  

 The trial court also did not explain how Martinez’s testimony would have 

been harmful when facing cross-examination. Accordingly, there was no finding 

on this point for Martinez to challenge.  

 In any event, as to the first conclusion, trial counsel did testify that the 

reason he did not call any witnesses was because he thought it was unnecessary 
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since trial counsel thought that AAO’s knew disclosure that Martinez also raped 

her was sufficient to obtain an acquittal. R.622,623,631,652. But just because trial 

counsel believed he would prevail is not a basis to find that trial counsel’s strategy 

was reasonable and did not constitute ineffective assistance of counsel. If all it took 

to defeat an ineffective assistance of counsel claim is to have trial counsel testify 

that he believes his course of conduct would have won the case, then there would 

never be an ineffective assistance of counsel claim.  

 As to the second conclusion, it is always true that a witness’ testimony may 

be subject to cross-examination and it may be harmful. However, Martinez showed 

in his opening brief that he at least would have testified that he was innocent, 

thereby placing in evidence an actual refutation of AAO’s allegations. See Aplt.Br. 

at 53 (citing R.708). And given the fact that trial counsel already allowed the State 

to discuss Martinez’s statements and trial counsel failed to properly impeach 

Officer Lee’s incorrect testimony, there would have been no more damage to 

Martinez’s credibility had Martinez testified. And at a minimum, trial counsel 

could have played the interrogation to the jury to correct Officer’s Lees damaging 

testimony, since Officer Lee testified that he recorded the interrogation. R.366.  

 Accordingly, Martinez challenged the trial court’s limited conclusions to the 

extent he could.  

 Next, the State incorrectly asserts that Martinez “offers no evidence as to 

what he would have testified to and how that testimony would have changed the 

evidentiary picture.” Aplee.Br. at 37. Martinez set forth in his declaration that he 
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wanted to testify and that he would have testified “and let everyone know that I am 

innocent of the charges against me.” R.708. This was not a case of whether or not 

there was consent. This was a case of either Martinez sexually abused AAO or he 

did not.  

 The question posed to Martinez would have been simple and straight 

forward: Did you ever sexually abuse AAO?  That his answer likewise would have 

been simple and straightforward is does not mean that Martinez has not offered 

what he would have testified to. He would have testified that he was innocent.  

 The State concedes that Martinez would have testified that he was 

“innocent”, but the State asserts this “is mere speculation” Aplee.Br. at 39. This 

assertion lacks merit. Martinez signed a declaration and that declaration was filed 

with the court. R.708-09. Even trial counsel admitted that Martinez maintained 

his innocence and that trial counsel would have no ethical problem having 

Martinez testify. R.622,623.  

 As set forth in the opening brief, Martinez’s testimony would have at least 

placed AAO’s credibility in question. See Aplt.Br. at 53. Because there was no 

physical evidence, and because AAO alleged Martinez raped her, even though 

Mariela never found AAO’s underwear to have blood in them, Martinez would have 

cast doubt on AAO’s credibility, resulting in a different outcome.  

 The State also misstates Martinez’s declaration, by asserting, “Defendant’s 

affidavit states he disagreed with his counsel’s advice, not that his counsel 

prevented him from exercising his right to testify.” Aplee.Br. at 42. Actually, 
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Martinez was clear that “I was willing and ready to testify, and I told my attorney 

that I wanted to testify and that I wanted my wife to testify. He would not listen to 

me.” R.709.  

 In conclusion, considering that trial counsel already allowed the State to ask 

Officer Lee about Martinez’s statements during the interrogation, there was no 

legitimate strategy to not let Martinez testify, and trial counsel was ineffective for 

not allowing Martinez to testify. For the reasons set forth above, the outcome 

would have been different had Martinez been allowed to testify.  

V. THE STATE MAKES A NUMBER OF MISSTATEMENTS 
REGARDING THE RECORD 

 
 The following are additional times the State takes the record out of context 

or misstates the record in its statement of the case.  

 On page 8 of the State’s brief, the State asserts AAO stated during the CJC 

interview that Martinez’s private part “felt ‘soft’ in her mouth. R.958.” Aplee.Br. at 

8. What AAO stated actually stated in the CJC interview was: 

A: So like, so like, so like, you know that a lot of boys have like this 
and like gets longer than us females, I guess like a thing, yeah, 
like that has the hole there and that makes them go but a lot of us 
females don’t have it. 

Q: Yeah. Okay. So when your uncle did that and he put it in your 
mouth, what did you see when he did that? 

A: I can’t see in my mouth. 
Q: Okay, good point. 
A: I mean (inaudible). 
Q: Yeah, okay. What did it feel like when he did that? 
A: So, like you know, that sometimes when you, when people do this 

it’s like soft. 
Q: It’s soft? 
A: Yeah.  
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R.958. 

 And again, on page 8, the state erroneously stated, “A few minutes later, 

Child clarified that when Defendant’s penis was in her mouth that ‘white stuff 

comed out [sic].’ R.963.” In fact, during the CJC interview, the interviewer 

attempted to clarify the two different instances of alleged sodomy, and she asked: 

Q: You told me the two different time that your uncle put his private 
part in your mouth, was it ever different than that? 

A: Okay, so the first when my mom left, like the first time that my 
mom left, that happened, the same story, and then the second day 
my mom didn’t come back, she was going to stay there for like a 
week, I can’t remember but the second day, white stuff comed out.  

 
R.963.  

 The State takes further liberties with the record on page 8 of its Brief, 

alleging “Child explained that she did not yell for help during the abuse because 

she ‘can’t talk without [her] mouth.’ R.966.” This is not what AAO stated. The CJC 

interviewer asked AAO if Martinez “said anything when those things happened” 

and AAO said that Martinez “said something once” and that was “I’m going back 

to sleep.” R.966. Then the following colloquy occurred: 

Q: Oh. He said I’m going back to sleep? 
A: Yeah, but I was about to close the door and I heard something and 

then I was like I need to go to sleep. 
Q: Okay. 
A: And then I escaped just I like I said so. 
Q: Did he say anything when you were escaping? 
A: No. 
Q: No? 
A: ‘Cause I didn’t talk to him while that because, you know that I 

can’t talk without my mouth? I couldn’t (makes noise). 
Q: After that happened, after it was all done –  
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A: Uh-hu (affirmative). 
Q: - did he talk to you –  
A: No.  
Q: - about what happened. 
A: No. 
Q: No? Okay. Have you ever talked to him about what happened? 
A: No. 
Q: Has he ever talked to you about what happened? 
A: ‘Cause my mom said not to tell anybody, just her. 
 

R.966-67. In fact, AAO testified that she yelled at Martinez and told him to stop 

but it did not work. R.331.  

 And on page 14 of its brief, the State asserts “Counsel testified that he 

researched potential Miranda issues and determined that any Miranda issue was 

not worth pursuing. R.604.” Aplee.Br. at 14. In fact, trial counsel testified that he 

“didn’t find an [Miranda] issue there” and that he “didn’t find any other issues 

within it that would cause me to want to file or see a need to file a motion to 

suppress.” R.604. Moreover, and as previously stated, trial counsel testified that  

if he had a way to exclude Martinez’s police interrogation, he would have filed a 

motion to suppress the interrogation. R.649. 

CONCLUSION 
 
Martinez did not receive a fair trial due to trial counsel’s refusal to allow 

Grandmother to testify. Had Grandmother testified, Mariela’s and AAO’s 

testimony would have been refuted on key points and the outcome would have 

been different. For the reasons set forth above and the reasons in the opening brief, 

Martinez respectfully requests the Court reverse his convictions and grant him a 

new trial.  
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