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Jurisdictional Statement

The Court of Appeals has jurisdiction over this case pursuant to the Order entered
on February 12, 2018 by the Utah Court of Appeals and pursuant to Utah Code Ann.

§78A-4-1'03(2)(j). March 22, 2018, the Court Ordered the Brief deadline is April 2, 2018.
Introduction

The probate case involved the Probate with the District Court’s (“D.Court™)
approved of a “Settlement” Agreement of the Estate of Homer Engle (“Estate™). The
Decedent ﬁad three adult children and he passed away on November 21, 2010. “Wende”
Throne is the daughter of “Judy” Engle. Wende is both the Special Administrator (“SA™)
of the Estate and Trustee of Homer Engle 2010 Trust (“Trust”). Wende and her two
daughters, Britta Wilcken and Alexa Thayer are the beneficiaries of the Trust.

The main focus of the disputes was the ownership interest and record title owner
of nine real properties, including 3 twenty acre Lots.

The disputes occurred when Homer Engle transferred numerous invalid quick
claim deeds into his Trust, when he did not have record title at the time he transferred the
deeds on or about February 3, 2010.

Ms. “Kreeck” prepared and recorded these deeds and was fully aware Homer
Engle did not have record title to the properties and she was fully aware Homer Engle
could not claim 100% ownership to the nine properties listed in the Will she filed with

the Probate on November 23, 2010.



After acquired title does not apply to a conveyance by
quitclaim deed. Utah Code Ann. §57-1-10(1)(2)

Additionally, there were disputes of Homer’s medical capacity where he was not
in sound mind to execute documents. The Decedent’s medical records, d()cumented n
2010, were explicit in diagnosing the Decedent’s medical condition. The diagnoses
mcluded mobility’s such as renai failure, along with memory deficiency for dementia,
sun downing, several heart surgeries and other serious medical conditions. Counsel
Kreeck, had full access to the Decedent’s medical records when Wende delivered
documents to Homer Engle to execute on November 5, 2010. Homef Engle signed his
Will and the Bullock Law Firm’s $44,594.00 Tmst Deed. The Trust Deeds were
recorded on both the Crystal and State Street properties creating wrongful liens. The
Trust Deed was nullified with Crystal trial ruling. Also, there were defective nbtary
acknowledgements which notary was the Bullock Law Firm’s in house para legal /
notary. To further complicate the disputes, Counsel Kreeck on behalf of Wende filed
Temporary Restraining Orders (“TRO’s”) [R11512 al;ld R.11523] on the Decedent’s three
adult children, which was two days after his death. As stated in the TRO, Ms. Kreeck
acknowledged the Decedent was not the record title owner of these ﬁroperties. This most
certainly was contrary to the Decedent’s Will and the Trust langtiage. |

These improper invalid quitclaim deeds / transactions set the stage for legal
wrangling between creditors, the parties‘and attorneys for over seven years. To curtail

the overwhelming ligation costs for escalating attorney fees with an equitable resolve to



the real property disputes and claims between the Estate, the Special Administrator, the
Trust, Wende, individually and the Decedent’s adult children agreed to a “Settlement”
Agreement approved by the D.Court September 3, 2013. November 14, 2013, shortly
after the Creditor’s hearing, the Settlement agreement was finalized with final approval
by the D.Court which was binding on all the parties. Settlement included all persons in
the world who had any interest in the probate.

Disputes occurred with inconsistent Orders and the trial Court’s interpretation and
resolution of Settlement terms regarding ambiguous conflicting clauses and conflicting
probate laws and other statues inferior to the Settlement terms. The Settlement was the
governing statue. [R.11314] [R.11329 922-23] The Trial Court could only rule to carry
out the terrhs of the Settlement Agreement. The Court agreed the Settlement “squarely
meets” the standard of Utah Code Ann. §75-3-1102(3) [R.11336913-15]

There are disputes with the D.Court’s Orders to pay the Special Administrator’s
legal fees including a dual representation (conflict of interest). There are disputes with
closing out the Estate without a correct accounting for the Estate’s funds, accounting and
assets not fully disclosed by the Special Administrator.

Other disputes will be identified in the Statement of Issues.

Appellant believes these disputes are a matter of law involving due process, fair
and equal rights, the U.S. Constitution 14th Amendment, contract law and the manner in

which the Trial Court interfered with the contract terms and suppression of evidence.



Appellant believes the Appeal will prevail which is most favorable of the
Appellant.

STATEMENT OF ISSUES

Issme 1:  November 14, 2014, the District Court gave final approval of the
Settlement Agreement, a compromise governed by Utah Code §75-3-1101 which is
binding on all the parties thereto and governed by Utah Code §75-3-1102(3), whereas, |
all further disposition of the estate is in accordance with the term of the agreement.

The question is, did the District Court’s err with its ruling in carrying out the terms
of Settlement? Whether its ruling conflicted with other statues? Whether its ruling
violated any constitutional laws, both the State and U.S. Constitution, 14th Amendment,
due process for fair and equal treatment?

Whether there was an abuse of discretion?

Issue 2: The District Court granted quiet title on the remaining property
distributions as stated in the April 12, 2017 Order to close out the Estate. [R.8421 42]
[Add. E] However, It has been over 18 months, since the Payson and Price sold whereas,
the recordation and proper distribution for these properties have not occurred without
defeats.

- Did the District Court err in not provide individual quiet title orders and timely
distributions to the Judy and Kathy for the Woods Cross, the Cherokee Properties and the

lots for 1/6 and 5/6 interest to Judy and Kathy respectfully?

4



Did the District Court err when it allowed the Special Administrator (SA), Wende

to deliberately hinder a timely and effective transfer of these properties to Judy and Kathy
free of defects allowing proper recordation of the quiet title orders and the Executor
Special Warranty Deeds, when distribution of these property should have occurred after
the sale of the Payson and Price Properties?*! [R.14225 Title 93] [Add H]. Both these
properties should have transferred with a Quiet Title Order.

Issue 3(a): Did the District Court resolve ambiguities within the Settlement
according to the intent of the parties “most consistent” with the terms of Settlement (on
p.10 Title) [R.14225 § 1] [Add H] regarding the Hi-Country judgments and HOA fees
which would prevent the District Court from granting an order in quiet title on each of the
3 lots to Judy for 1/6 interest and to Kathy for 5/6 interest?

Whether the District Court’s ruling in the Finding of Facts compromised a quiet
title order on the property distribution? [R.8392 §6] [R.8393 § 14] and

Issue 3(b): Did the District Court err to encumber the Cherokee Property with an
attorney lien, which property Judy should have received free and clear of any claims of
the Estate or any other Party? [R.14225 q 3] [Add.H]

Issue 4: Did the District Court err when it denied payment on Kathy’s Priority 1
Claim when there were sufficient funds to pay the balance owing of $11,759.367 [R.8382

19a] [Add.F]

*1 The Price Property sold 2/4/205 [R.8382 § b.].[ See Add F]. The Payson Property
sold 9/29/2016 [R.5455] Both properties transferred with a Quiet Title Order
- 5



Did the District Court err when it denied $3,075.75, the appraised value of Coins,
to be applied as a partial payment on Kathy’s $11,759.36 claim?

Did the District Court interfere with the Meet and Confer Order to convey
tangibles in full or partial satisfaction of Kathy’s claim, which was directed to be paid
under the September 3, 2013 Settlement? [R.14286 q 8] [Add. J]

Did the District Court abuse its discretion and violated Kathy’s due process for
fair and equal treatment?

Issue 5: Whether, the District Court erred when it ruled Kathy’s Objection to
Settlement was untimely? |

Issue 6: Whether, the District Court erred when it paid $115,454.25 to YHG’Ys for
improper legal fees which included $60,315.25 pursuant to Utah Code §75-3-805(b),
rather than a Priority 2 claim stated in Settlement in the Finding of Facts to close out the
Estate‘?

Whether, YHG’s actions were appropriate under the Rules of Professional
Standards?

Did the District Court err when it by-passed Kathy’s superior claifn, at the‘
discretion of District Court to override the Settlement in order to pay YHG’s légal fees in
full satisfaction?

Did the District Court use conflicting statues with the terms of Settlément mn its
payment to YHG. whereas, the District Court’s authority comes from the statue

governing compromises, pursuant to Utah Code §75-3-1102(3): the court can only rule
6



to carry out the terms of Settlement?

Did the Special Administrator’s Counsel violate Rﬁles of Professional Standards?

Did the Special Administrator’s Counsel commit fraud upon the Court and in
conjunction with the SA?

Issue 7: Did the District Court err to ailow a disobedient Special Administrator to
be grossly negligent in her duﬁes in protecting and preserving the Estate’s assets to
include (but not limited): to timely execute deeds without defeats for recordation for
proper distributions, of the real properties to Judy and Kathy; to provide a proper
accounting according to Generally Accepted Accounting Principles (GAAP); to disclose
all rental income; to properly disclése and account for the Rental Plué assets, which the
Decedent’s held a 20% interest; to pay legal fees which was for her personal benefit; to
comply with District Court Orders; to provide Hi-Documents to Judy and Kathy; to waste
Estate’s assets on hard money loans to pay for property taxes, excessive legal fees, and
other expenses which were preventable?

Was the District Court derelict in his duties to allow the Special Administrator for
all of the above and for not taking action to limit the Special Administrator’s duties with
supervision from the D.Court?

Standard of Review: If clearly erroneous under the circumstances of the Case
Anesthesiologists Assoc., v. St. Benedict's, 852 P.2d 1030, 1040 (Utah App. 1993). De

Novo, Abuse of Discretion is the standard of review.

7



Conclusion of law are reviewed de novo, without deference to the decision of the
trial Court. In re Adoption of Baby 2012 UT 35, § 41, 308 P.3d 382, (No deference is
given to the lower court’s analysis of abstract legal questions). My review of conclusions
of law is accordingly de novo.

Standard of Review: Calculation of reasonable attorney fees is in the sound discretion of

the trial court, and will not be overturned in the absence of a showing of a clear abuse of
discretion, Moore v. Smith, 2007 UT App 101, § 53, 158 P.3d 562 (quoting Dixie State
Bank v. Bracken, 764 P.2d 985, 988 (Utah 1988)), while the question of “Whether a party
is entitled to an award of attorney fees is a legal conclusion... a Review for

‘correctness, IHC Health Servs. v. D & K Mgmt., Inc., 2008 UT 73, 9 38, 196 P.3d 588;
see also Meadowbrook, LLC v. Flower, 959 P.2d 115, 116 (Utaﬁ 1998) (“We review a
trial courts conclusions of law [regarding attorney fees] for correctness, granting no
deference to the trial judge's legal determinations.

Rule 23(b)(6) is a question of law that we review for correctness.” Mackey v.
Cannon, 2000 UT pp 36,99, 996 P.2d 1081

Standard of Review This case is subject to constitutional and statutory restraints

regarding due process. This Court should employ “a correctness standard, which
incorporates a clearly erroneous standard for the review of subsidiary factual

determinations.” State v. Guzman, 95 P.3d 302, 306 aff'd, 2006 UT 12, 133 P.3d 363.

“We review a trial court's exercise of its contempt power to determine whether it

| exceeded the scope of its lawful discretion,” Shipman v. Evans, 2004 UT 44, 9 39, 100

8



P.3d 1151, which “is subject to constitutional and statutory restraints regarding [due
process],” Chen v. Stewart, 2005 UT 68, q 36, 123 P.3d 416 (internal quotation marks
omitted). Gardiner v. York, 233 P.3d 500, 507 (Ut. App. 2010) cert. denied, 238 P.3d 443

(Utah 2010).

Preservation: This issues are preserved through the terms of Settlement, oral arguments
during the February 21, 2017 hearing to close out the Estate and the transcript thereof and
through hearing transcripts, various Motions, Objections filed on the Probate’s docket
filed in the 3rd District Court.

STATEMENT OF CASE
L Statement of Facts:

Issue No. 1: State and U.S. Constitutional issues of due process, fair and equal
rights. The following constitutional provisions, statues, ordinances, rules and regulations
are determinative of the appeal are of central importance and are set forth at Addendum
D: The D.Court conditionally approved the Settlement Agreement on September 3, 2013
with final approval on November 14, 2013. The governing statue for compromises for
this probate include:

Utah Code Ann. §75-3-1101 — A compromise of any controversy as to
admission to probate ... Is binding on all the parties thereto...

Utah Code Ann. §75-3-1102(3) — “Upon the making of the order
and the execution of the agreement, all further disposition of the
estate is in accordance with the terms of the agreement.”



Utah Constitution Article I, Section 11 [Courts open — Redress of Injuries.] Rights

All Courts shall be open, and every person, for an injury done tc
him in his person, property or reputation, shall be barred from
prosecuting or defending before any tribunal in this state, by himself
or counsel, any civil cause to which he is a party. [Add. D}

U.S. Constitution, Article IV — Due Process and Fair & Equal Rights and Property
Rights.
Section 1 — All persons bomn or naturalized in the United State, and
subject to the jurisdiction thereof, are citizens of the United States and
of the State wherein they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United
State; nor shall any State deprive any person of life, liberty, or property,
without due process of law; nor deny to any person within its jurisdiction
the equal protection of the laws.
The right to make or enter into a contract is not an economic right, it is a matter of
civil or political liberty and comes under the liberty provision of due process clause of the

Constitution and not under the property provision since it is not a property right.

McGrew v Industrial Comm’n 96 Utah 203, 85 P. 2d 608 (1938)

Issue No. 2: The distribution of the Cherokee, Woods Cross and the 3 Hi-Country
Lots were not distributed to Judy and Kathy Engle in Quiet title, per the terms of
Settlement [R.14225 § 1] [Add . H] and pursuant to the April 7, 2017 Order. [R.8421 4 2]
[Add. E] |
Pursuant to Settlement: “Tifle will be conveyed to each party in

whatever form they prefer. This could be, for example, by having
a court order quieting title in the name of one the existing entities

... and then having the court declare that the party is the sole
owner of that entity. This would both (1) protect the party from

10



personal liability and (2) strengthen our position as against any
creditors. But each party can decide what they want.”

“For clarity, any property distribution to a Party under the terms of
this Agreement will be distributed free and clear of any claims of the
Estate or any other Party.”

Pursuant to the D.Court’s Final Order on April 12, 2017 to Close Probate: [R.8421

92] [Add.E]

‘Pursuant to Settlement [R.14225 §1] “The real properties, as
identified in Exhibit A, are transferred to Kathy... Judy... and

Wende... respectively, and
each shall have quiet title to the respective real property as
provided in the designating deed."

These defective Executor, Special Warranty deeds prevented recordation of the
Order, which stated each shall have quiet title.

Additional hearings were required to correct these defeats and for distribution of
the properties. The August 25, 2017 hearing, the SA signed the ESW deeds.

The County Recorders rejected the Order again, the same problem, No Exhibit A
attached to the April 12, 2017 Order and the Homer Engle 2010 Trust, as the Grantor was
not listed on the deeds. Also, Wende failed to attach Exhibit A to the Order, to allow
recordation of the ESW deeds. And, Wende failed to list the Trust as the Grantor,
including Wende, as the trustee. Wende was aware of this requirement, when the Payson

Property sold. The sale required Wende to execute the sale, sign off as the trustee of the

Trust and the Estate.
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There is no excuse, Judy and Kathy’s properties could not transfer properly, the
same as the Payson Property did, when it was sold to a third party, as Ordered on
September 29, 2016. [R.5316-5321] [R.5455-5460]

All property distribution should be the same for the individual quiet orders. The
transfers should be all the same which includes “Executory General Warranty Deeds” not
just Executory Special Warranty Deeds to Judy and Kathy and for them to share a deed in

a quiet title order, when the Settlement state “each” will have quiet title.

Issue No. 3: Properties were not distribute to Judy and Kathy free and clear of
any claims of the Estate or any other Party:

Issue No. 3(2). There appears to be an Ambiguity in Settlement regarding the Hi-
Country Estates, Phase II claims for HOA fees and their two after death judgments. The
following makes clear the statue overrides this ambiguity which does not interfere with a
quiet title action or the intent of the parties as it relates to UT Code §75-3-1102(3) and
the intent of the parties for the compromiée. Regardless of this ambiguity, Hi-Country
cannot perfect on any claims for HOA feés or for the enforcement of an erroneous,
[R.8388 142] }[Add.F] fraudulent judgment which included 3 liens recorded in 2006 on
these individual three 20 acre lots.

There has not been any affidavit recorded on these lots to renew its 2006 liens.
These liens include delinquent HOA fees in its default judgments which have expired

pursuant to the six year statue Utah Code §78B-2-309. Not only did the D.Court rule the
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judgments are erroneous but the judgments are erroneous because the HOA 2006 liens
are now over 12 year old and have not been renewed pursuant to Utah Code §78B-6-1802
and §78B-6-1803.

There is no record or entry in the County recorders which documents there was
any affidavit recorded to renew the 2006 liens or where the two judgments were recorded
on the 3 Lots. Also, Pursuant to Utah Code §78B-5-203, after death judgments do not
attach to properties as a land lien. Collection on the HOA fees and judgments are only
through the administration of the party’s Estate.

Pursuant to UT Code §78B-5-203:

If a party dies after a verdict or decision upon any issue of fact, and
before judgment, the judgment is not a lien on the real property of -
the deceased party, but is payable in the course of the administration
of the party’s estate. [Add. C]

The D.Court ruled the Estate is insolvent and no funds are available to pay the
HOA judgments:
Pursuant to the Finding of Fact Order, the District Court ruled:

The Hi-Country judgments lien from ... has not been challenged

in this case, and ... is not affected by this Court’s Order. This Court’s
Findings, Conclusion & Order are entered without prejudice to any
subsequent challenge to that lien, that affected persons may choose to
bring in another case. No funds are available from the Estate, however,
to pay the Hi-Country claim and the Hi-Country did not object to the
Settlement Agreement that effectively subordinated payment of the
'Hi-Country claim. [R.8392 4 6] [Add. F]

The Association did not object to the approval of the Settlement
Agreement and agrees it is bound by it. [R.8388 §39] [Add. F]
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The association seeks to keep its judgment liens, although it has not
contested the settlement, which did not provide for payment of the
judgment entered by Judge Medley on August 26, 2011, in

the case of Hi-Country Estate Phase I Homeowners Association v.
Homer Engle, Utah 3rd D.Court Case No. 070918271. [R.8388 § 40]

Additionally, Hi-Country did not submit any billings to the Estate for HOA fees.
The deadline to file any claims was March 18, 2011, when all claims were filed. Creditor
claims were filed March 18; 2011 as shown on the Appeal Court’s Index*? [Page.2].
There is no record to support any filing of a HOA claim against the Estate for its HOA
fees or judgments. Pursuant to Utah Code §75-3-803, the HOA is forever barred from
collecting on its claims for HOA fees and its two default judgments. These judgments
were filed August 26, 2011, after the death of the Decedent on November 21, 2010 in
another D.Court and were not docketed in the probate of the Decedent but were in the
name of Decedent.

Hi-Country did not appear at the creditors’ hearing to prefect their claims for
ongoing HOA fees and their two after death default judgments. The HOA has not
provided evidence of any claim for HOA fees owed by the Estate or that they have the
authority to bill the Estate any HOA fees against these 3 lots, therefore, there should not

be an issue preventing the D.Court from granting a separate quiet title action on the each

of the 3 lots to Judy and Kathy’s for their respective 1/6th and 5/6th interest thereof.

*2 The Court index on Page 2 -March 18, 2011 was the deadline to file claims against the
Estate. There is no record, where the HOA filed any claims against the Estate prior to
that deadline.
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Issue 3(b): The Cherokee Property was encumbered by a lien, which was not part
of Settlement, was not included on the ESW deed attached to Exhibit A on the April 7,
2017 finding of facts, and was not consistent with the April 12, 2017 final order to grant
title to Judy for this property. The Executor’s Special Warranty Deeds was changed
during the August 25, 2017 hearing to allow Paxman to encumber the property. A
subject to clause was added to the Deed. The subject to clause allowed Paxman to lien
the Cherokee Property for his legal fees. The D.Court denied Judy and Kathy’s
objections, and directed the SA to sign the deed with Paxman’s lien stated on deed under
the subject to clause.

This ruling negated the D.Court’s Order’s to close out the Estate for properties
distributed in quiet title [R.14225 9§ 2] [Add H]J; it conflicted with the April 7, 2017
finding of facts approved deed as attached in Exhibit A (which did not have a subject to
clause for attorney liens) [R.08397] and this ruling unilaterally reversed the Settlement
terms to distribute properties in quiet title [R.14225, Title]

Settlement provides payment of attorney liens and prevents attorneys, as a creditor
of the Estate from attaching to a party’s distribution, especially when the Cherokee
property has not been distributed to Judy. [R14225]

“For clarity, any property distributed to a Party under
the terms of this Agreement will be distributed free and
clear of any claims of the Estate or any other Party.

The D.Court’s ruling, was clearly an Abuse of Discretion.
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Issue No 4 - Kathy Engle’s Priority 1 claim, Pro Se Administrative Expenses was
denied for insufficient funds, whereas there were funds available, if not for the D.Court’s
interference with the compromise.

Further, the parties stipulated to the $3,075.75 value in coins to be applied to
Kathy’s Priority 1 claim [R.8094 94, R.7685]*? as a partial payment, which the D-Court
denied during the February 21, 2017 hearing to close out the Estate. This was contrary to
the Meet and Confer Order** which stated tangibles could be applied to creditor’s claim
as [R.14286 98] and as stated on Ex. C-1 in Settlement. [R.14237 §1] “Claims in each -
class are paid out of probate assets, meaning Payson + Price + Tangibles.”

The D-Court did not afford equal treatment to Kathy to receive these coins, as
payment against the balance of her Priority 1 claim. The D-Court stated the coins were
not personal property and the coins were considered “new money”, The “new money”
coin proceeds were paid on claims in Priority 2 category which were attorney fees
(including legal fees to YHG). All these claims were inferior to Kathy’s Priority 1 claim,
pursuant to the Meet and Confer Order to distribute tangibles and the Settlement.

[R.14286 § 8] [Add. J]. This clearly is an Abuse of Discretion.

*3 Order on Distribution of Tangibles [R.8094 4] The parties stipulated that allocation of
all other tangibles personal property items of the Estate including on the inventory
prepared by Kathy, attached here as Exhibit-A, had been agreed — See Ex “A” [Add K]
*4 Meet and Confer Order, stipulated agreement (part of Settlement) signed by Wende,
Judy, Roy and Kathy - Decedent’s property authorized Kathy to have full responsibilities
to sell/distribute the tangible personal property.
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The Finding of Facts included rogue*S payments of legal fees, a direct conflict
with the compromise and as stated in the terms of Settlement.

Issue No. 5: The District Court ruled Kathy Engle’s Objection to Close
Settlement was “untimely”. Contrary to the Finding of Facts, Kathy’s Objection was
timely emailed to the relevant parties on 1/30/2017 [R.7393-7519] *6 and timely filed on
2/1/2017 as docketed on the probate file. See the Appeal Court’s index P.35, which
shows the Objection was docketed on 2/1/2017. Allowing for the 3 day statutory time,
for mailing, URCP Rule 6(c). The Objection was filed timely with the D.Court.

Issue No. 6: YHG’s legal fees were paid outside of Contract, and included legal
fees for a dual representation, the fee were excessive, unreasonable, and improper and
included Professional Standard issues. There were many objections filed.

Issue No. 7: Wende did not protect and preserve the Estate’s assets nor did she
effectively manage the State Street Property. Pursuant to UT Code §75-3-708 and
§75-3-714.

Wende was a disobedient SA who: who was noncompliance with the D.Court’s
orders; deed distributions were incomplete, untimely and not prepared according to the
terms of Settlement or the D.Court’s instructions. Wende used improper accounting

methods for the accounting of rental income / expenses. The Sa mismanaged Estate

*S Webster’s Dictionary of rogue: exhibiting maverick»like behavior, or bucking the
status quo —and in today’s political arena as “going rogue”
*6 Addendum Q [7393-7519] Kathy’s Objection to Settlement, See Certificate of Service
emailed on 1/30/17, the deadline to file objections.
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funds, used Estate funds for her personal benefit, failed to disclose all the Decedent’s.
assets*’

There is a pending order to show cause, filed against Wende, when she failed to
deliver all 20 boxes of the Hi-Country documents to Judy and Kathy, as order by the
D.Court.

Wende was negligent in her management of Estate funds, payment of property
taxes on State Street risking tax foreclosure, legal fees were not paid per the status quo to
pay the expenses “etc.” on the management of the State Street Property.

The terms of Settlement, allowed the State Street property to be distributed to
Wende, until distribution and the Payson and Price was sold, Wende, was tasked with the
management of the State Street Property, as status quo Meaning, she was to continue to
use rent proceeds from units 2-5 to pay utilities, maintenance, etc. just as now. [R.14224
9 6] [Add.H]

Wende did not manage the property using the rent proceeds to pay property taxes
and allowed this property to go into a public tax foreclosure sale twice. The Estate’s
legal fees were not paid. Wende, did not follow D.Court’s order to obtain a loan on State
Street.

The loan was later diverted to the Payson Property with a hard money loan, which

Wende was working for the lender and received commissions. This loan was expanded

*7 The Decedent’ held an interest in an LLC which was hidden by Wende, who managed
and controlled that LLC. '
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to include payment to YHG and highly contested by the parties and creditors. There was
a deadline for Wende to get the Payson property listed for sale. Wende stalled off the
deadline to allow investors from the attorneys, representing her two daughters, to
purchase the property. An offer came from another buyer but Wende turned down the
offer. The investors subsequently withdrew their offer. The property still was not listed
for sell.

The hard money loan was now due, one year later, if interest was not paid timely it
would be in default and foreclosure to move forward on the Payson Property. Although,
Wende had the funds to pay the loan interest, she allowed it to default and the lender
refused to renew. Wende then sought out another hard money lender and closed within a
day of the State Street property from going up for public auction.

If Wende had paid the interest on the hard money loan, the property would not
defaulted and the lender could have renewed the loan as stated in the terms. The default
created penalties and hiked up legal fees to bail out Wende from this mess. These fees
and the penalties were the negligence of Wende and she should be held accountable for.
II.__Procedural History: The, Decedent passed away November 21, 2010.

November 23, 2010: Probate and the Decedent’s will was filed with the D.Court
[R.11442 - R.11489]. Wende filed an application for SA and appointed as the SA.
[R11490] [R.11509] Wende filed temporary restraining order on the siblings. [R.11512]
[R.11523]

December 8, 2010, Kathy filed a motion to remove the SA.
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March 18, 2011, the deadline to file creditors’ claims.

April 6, 2011, Temporary restraining orders filed on Wende to prevent her from
selling the tangible property, she was currently in the process of and to stop the sale of
any real property. [R.11899] Stipulated agreement signed April 20, 2011 [R.11919]

November 18, 2011, Proof of publication to file claims was noticed. [R.12347]

October 3, 2012, D.Court signed order oﬂ Wende to comply with Kathy’s Motion
to provide a complete accounting, producing bank statement, substantiated receipts and
other documents. [R.12743]

October 16, 2012, Counsel Karen Kreeck withdrew from representing the SA and
the Estate, which was one day prior to the deadline for Wende to comply with October
3rd Order. [R.12784]

December 4, 2012, Order to show cause was filed against Wende for contempt of
Court RE: the October 3, 2012 Order to provide the accounting. [R.12805]

January 29, 2013 — Contempt Hearing on Wende [R.14-16] Wende testified. The
D.Court scheduled another hearing to hear testimony from the siblings. The scheduled
hearing never occurs as it was continually re-scheduled. Whereas, the siblings did not get
their due process. Then Settlement occurred.

March 15, 2013, Motion was filed to suspend the duties of the SA [R.13102]

June 10, 2013 — The 3 day Crystal tn‘él. R.38-43] At the request of the parties, a

ruling was postponed due to possible mediation.
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September 3, 2013 -The D.Court approved a Settlement Agreement [R.13836], with final
approval on November 14, 2014. [R.14211] Pursuant to Utah Code Ann. §75-3-1101 and
§75-3-1102(3).

November 26, 2013 —The D.Court approved the Order Conferring Authority to
Sell Tangible Property and stipulated agreement to re-assign management of real and
personal properties to Judy and Kathy, as defined in Settlement, per the distribution to the
parties. [R.14283] [R.14265] This agreement was part of Settlement.

November 26, 2013 - Kathy paid off the Crystal pending foreclosure. The D.Court
ruled on the Crystal trial: the Decedent did not own the Crystal property; the promissory
note was nullified and cancelled out on SA’s prior Counsel Kreeck’s lien. [R.64-66}

September 17,2014 - A creditor’s hearing held. [R956] The purpose of the
hearing allowed any creditor to object to the Settlement, whereas the parties (as defined
in P.1 91) [R.1421691], signed the Settlement on September 3, 2013 with conditional
court approval.*® There were no objections from any creditor or attorneys. [R.11328]

The Hi-Country Estate Phase II, “Home Owners Association” (HOA) did not
appear at the hearing or file any objection in which to preserve their two after death (of
the Deceased) default judgments ($44,594 and $84,000) and any alleged HOA fees on the
three 20 acre lots. In, facts the probate docket file does not show where the HOA filed a

claim against the Estate for HOA fees or its two judgments.

*8 Settlement 3, 2017 Hearing — Transcript entered on 10/23/13 [R.15377-15414]
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The only objection to the approval the Settlement was the Special Administrator,
Wende and her two daughters (beneficiaries of the Homer Engle Trust).
October 29, 2014, Hearing on Wende and her two daughter’s Motion to break the
Settlement.
The Court denied Wende’s objections [R.11314-11361] 1o break the Settlement
and ruled to preserve the Settlement. See transcript of hearing [Add.I]
| The D.Court stated in making his decision he needed to evaluate whether the
Settlement Agreement is appropriate and under UT Code 1102,Subpart 3 [R11329 §8-10]
and upon making the order and execution of the agreement, all further disposition of the
estate is in accordance with the terms of the agreement. [11329 922-24] The D.Court
determined it was and ruled:
I find that the Settlement Agreement squarely meet that standard
of 75-3-1102, subpart 3. And I'm going to take a bit of time to

talk about why that is the case. [R.11336 §13-16]

- I’m very concerned that we continue to carry out and execute
the terms of the Settlement [R.11342 §19-20]

P’m very concerned the Payson Property not sold. I’m inclined
to set up a status hearing involving the Payson property and the
other issue. [R 11342 921]

I’m approving the settlement Agreement, I’m. striking all the
trial dates that we had previously set... I’'m denying the motion
to reopen discovery. [R.11343 §15-16]

December 2, 2014 -The Findings of Facts was entered [Kl 153]
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IL. _Disposition: The D.Court did not grant individual quiet orders on the Cherokee
Property and the 3 Lots, as stated on the April 12,2017 Order: each shall have quiet title.
[R.084219 2] [Add. E]

This Order has fatal flaws which prevent valid transfer of real property
distributions to Judy and Kathy. The Order did not have the Executor Special Warranty
deeds, the same as the Payson Property, when it sold. The legal description, with correct
legal descriptions were not attached as Ex. “A”. Although, another hearing was held to
clear up these defects, the distributions are still incomplete; the properties do not have a
separate quiet title order on each property and the Cherokee Property remains in the
Estate’s name encumbered by Paxman’s lien.

Also, Wende unilaterally changed Judy’s ESW Deed by transferring Judy’s 1/6th
interest in Lot 124 to some fictitious entity not registered with the Division of Commerce
and was not one of Judy’s entities. Judy was not allowed to have her interest in the entity
of choice... The D-Court nor Judy were aware of the change. Wende’s interfered with
the Judy’s ownership interest. This interference created a problem with the boundary line
agreement between J udy and Kathy for the 3 lots.

The D-Court ruled in favor of Wende’s rendition of fhe ESW deeds. It was later
discovered, Wende’s deed to the Cherokee property did not include the Trust as the
grantor, which was the Order of the Court. Utah Country reject this deed.

The April 7, 2017, Findings of Facts included the D.Court’s approved ESW deeds

attached as Exhibit A [R.08397]. The Cherokee Deed did not include the subject to
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clause for Paxman’s lien. The Cherokee ESW deed was revised at the August 25, 2017
hearing, after the Findings of Facts. This revised deed added the subject to clause
allowing Paxman’s attorney lien to encumber the property. Judy and Kathy objected to
the rendition of Cherokee deeds. The encumbrance was a wrongful lien, as pursuant to
how title vested from the estate as stated in Settlement and according to the April 12,
2017 Order granting Quiet title to each party, including Judy. [R.8421 §2]

The D.Court did ndt grant quiet title on the designated deed whereas, the
designated deed was not attached as Exhibit A and the Order granting quiet title was not a

separate quiet title action for each of the respective real property.

SUMMARY OF ARGUMENT
As of the today, the main purpose of Settlement, has not been completed which

included the property distribution and thé prevention of excessive aggressive legal fees.

The Cherokee Property remains 'in the Estate’s name and quiet title was not”
granted individually on each of the properties allowing for unencumbered properties

The D.Court erred in its Findings of Facts to close the Estate, when it applied the
wrong legal standard to pay Kathy’s Priority 1 and Priority 2 for legal fees including
counsel for the SA. The ruling, that as a matter of law, was paid under a difference set of
laws in paying creditors’ claims. |

This was in conflict with the Settlement governed by UT Code 75-3-1102(3) for

an approved binding compromise.
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The D.Court’s ruling was detrimental to Kathy. The D.Court ruled funds were not
available to Pay Kathy’s Priority 1 Claim balance of $11,759.00 when it authorized
$60,315 [R.8389 945] [Add. F] to YHG and only $5,284.00 to Paxman. [R.8390 47].

This was also detriment to Paxman because he took a back seat to YHG’s payment
when these two attorneys should have been paid equally as Priority 2 claims. Pursuant to
UT Code §75-3-1102(3) for an approved binding compromise.

This probate is a very lengthy and complicated case (over 7 ' years) as it deals
with so many issues. There are seven main issues, overlapping each other.

Appeliant respectfully requests this Court to consider for review to revise and
remand the D-Court’s ruling regarding the issues in this brief. As a matter law, the
D.Court only had the authority to enforce the terms of Settlement Pursuant to UT Code
75-3-1102(3) and the D.Court agreed with that statue when he denied the SA’s motion to
break the Settlement. [R.11329] [R.11329 922-24] See the transcript of the hearing
[R.11314] [Add. I]

The D.Court’s ruling are an Abuse of Discretion and goes to heart our State and
U.S. Constitutions for due process. The ruling harmed Kathy and possibly‘others andisa
matter of public interest.

ARGUMENT

Utah law especially favors settlements in cases - such as this one -involving family

disputes. In re Estate of Flake, 2003 UT 17, 9§23, 71 P.3d 589
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Family settlement agreements are favorites of the law, it is the general policy to
encourage these types of agreements.

An accepted stipulated settlement agreement... constitutes a binding and
enforceable contract between the parties. Brighton Corp. v. Ward, 2001 UT App
236,924, 31 P.3d 594; accord Murray, 737 P.2d at 1001.

The plain terms of the Settlement Agreement dictate the outcome of this appeal.

There are two areas of the Settlement where the terms are ambiguous or conflict
with each other: the contract ambiguities in regards to the Hi-Country HOA fees.
[R.14222 92] and [R.14225 991, 2 Title]

This clause authorized the D.Court to grant quiet title in an entity of the party(s)’
choice to be free and clear of any claims of the Estate and any other party.

Utah law requires a court to consider extrinsic evidence when determining
whether a contract is ambiguous. Although the intent was to resolve the entire universe of
potential claims among the parties, the Agreement nevertheless contains an ambiguity
clause which conflicts with the intent of the parties and the distribution of the properties
in quiet title to clear title to the properties for a free and clear transfer to the parties.

This resolve falls under contract law. Where the contract is ambiguous in its terms,
then the trial court must apply the rules of construction to determine the intent of the parties as
a matter of law prior to any determination.” In re Estate of Sims, 259 Ga.App. 786,
788(1), 578 S.E.2d 498 (2003) (citations omitted); The construction of a contract is a

question of law for the court. the trial court was authorized to resolve the ambiguity. See
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generally Archer, supra. Envision Printing, LLC v. Evans, 336 Ga. App. 635, 640, 786
S.E.2d 250, 253-54.
If the parties do not create a complete and binding agreement, the courts are

293

powerless to do it for them, or afford a remedy for a breach. [Cits.]’ ” Southeastern
Underwriters v. AFLAC, Inc., 210 Ga.App. 444, 446(1), 436 S.E.2d 556 (1993).

The objective theory of contracts, which means that whether the parties entered
into an agreement does not depend on whether the parties had the same subjective
understanding of their agreement, that is, on whether their ‘minds met” on the same
understanding. Rather, it depends on whether the parties agreed to the same, express

terms of the agreement, and on whether those terms constitute an enforceable agreement.

City of Canby v. Rinkes, 136 Or.App. 602, 902 P.2d 605, 610 (1995). Perez-Denison v. Kaiser

Found. Health Plan of the Nw. 868 F. Supp. 2d 1065, 1087 (D. Or. 2012)

Interpretation of contracts must be accomplished under the “law of the contract.”
And this law is, in turn, determined by one of the prevailing “rules,” which refers to the
place of making, performance or intention. The tendency of the law is to apply in
contract matters, the law which the parties intended to apply.

The intent for the Settlement: it was Kathy’s intent to have free and clear property
as a condition to give up title and ownership interest in certain other properties as a
means of compromise.

The trial court granted quiet title on its April 12, 2017 order but, failed to properly

execute the order for issue quiet title on each of Judy and Kathy’s properties. They were -

27



no legal or valid encumbrances on the Woods Cross, Cherokee Properties or on the 3
Lots.
Both the D.Court and the HOA agreed it was bound by the terms of Settlement
and the D.Court ruled the HOA has two erroneous judgments.
The D.Court further ruled the Association’s two judgments were in error and the
Estate did not have funds to pay the judgment liens. [R.8388 §42]
Review of the file shows the Order and Judgment entered was in
error in that it awarded $87,411.86 in fees and costs, as well as $44,595
for unpaid assessments. The fees requested in the plaintiff’s Affidavit
totaled only $42,760.75, with costs in the amount of only $244.61, the
Affidavit did not request $87,411.86 in fees and costs. Thus, the judgment
was entered in error. The erroneous proposed form of judgment was served
on Ms. Kreeck, while she was serving as counsel for the Estate of Homer

Engle, prior to its entry by the Court, but there is no record that Ms. Kreeck
filed any objection to the form of judgment containing the serious error.

These judgment should not be enforced in any other District Court whereas, the
judgments are in the Decedent’s name and filed after death. UT Code §78B-5-203. The
Judgment process cannot moved forward on a Deceased Individual, even in a different
District Court. The Hi-Country HOA judgments are only payable through the
Administration of the Estate. The Estate is insolvent so funds are not available to pay the
judgments/liens and liens cannot be recorded on the three lots. |

Pursuant to Utah Code Ann. §7SB-5-203 — the judgment is not a
lien on the real property of the deceased party, but is payable in the
course of the administration of the party’s estate.

Additionally, there is no record documenting where the HOA billed, for

assessments on the 3 lots, after the six years statue. This period may begin with the year
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2012 to 2017, if assessments are enforceable against the property under the 6 year statue.
Pursuant to Utah Code Ann. §78B-2-309.

There is no record docketed on the probate file where the HOA filed a claim for
HOA fees. Thus, the HOA’s assessment claims are barred forever pursuant to Utah Code
Ann. §75-3-803.

There is no record of any other HOA fees billed to the Estate, which should have
been directed to Kathy Engle per the terms of Settlement P.9, last . There are no liens
recorded on any of the three lots after 2006. The 2006 liens on the 3 lots have not been
renewed pursuant to Utah Code Ann. §78B-6-1802. As a result, the 3 lots are
unencumbered. The D.Court has the authority to grant quiet title to Judy and Kathy for
their interest in these lots as it ruled in its Order to Close of the Estate April 12,2017.
[R.842192] “Specifically, each shall have quiet title”.

The D.Court and the HOA acknowledges the fact the Estate is insolvent, whereas,
funds are not available to pay the HOA, as a priority 3 claimant for their two erroneous
default judgments which included the un-renewed 2006 lien*°. After, six years, a lien un
attaches on real property and is void, if not rcnewed by recording an affidavit in the

County records, on the property. Utah Code §78B-6-1803 and §78B-2-309

*9 The 2006 liens filed by the HOA on the 3 lots are invalid as a matter of law. UT Code
78B-6-1803. The HOA failed to renew the liens after the 6 year statue but erroneous
included the delinquent fees in it August 28, 2011 default judgments, filed after the death
of the Decedent and are not in rem where the judgment liens can attach to real property.
UT Code 78B-5-203
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The HOA agreed to be bound by the terms of Settlement. [R.8388 939] [Add. F}
whereas, the 3 lots should have been distributed free and clear of any claims of the Estate
or any other Party as stated in the Settlement.

The HOA is a party to the Estate because they have claimed an interest in the
Estate for the Judgments and HOA fees against the 3 lots claimed as the Estate’s assets.

The Settlement does not provide any attorney, party or creditor the right to lien the
property, prior to distribution of the properties to Jﬁdy and Kathy Engle for the Hi-
Country three lots and for the Cherokee Property. As a result, Counsel Paxman has a
wrongful lien on the Cherokee Property and it must be released.

With the removal of Mr. Paxman’s lien on the Cherokee Property and the fact tile
two Hi-Country judgments/liens are not encumbrance in rem on the any of the four lots
(Lot 90, 123,124 and 130), stated on the HOA’s default Judgements, filed after the
Decedent’s death and the fact the HOA agreed 1t would be bound the Settlement, there
are no other liens or encumbrance on Judy and Kathy’s properties.

There was a clear path for the D.Court to grant quiet title on these two properties,
as a condition of Settlement and it was most consistence with the intent of parties at the
time they agreed to Settlement (i.e. contract law as stated above) and as Ordered on the
April 12,2017 Order. This issue was, quiet title was not granted to each party separately
for each property, which allowed for recordation without defeats.

The Hi-Country Estates Phase II, Association and Mr. Paxman are parties to the

Settlement, this included closing the Probate of Deceased, Homer Engle. These two
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creditors / parties cannot come back after any party to the Probate or party / as creditor of
the Settlement and are barred forever by Utah Code Ann. §75-3-803 and by Res Judicata:

Pursuant to Farrell v. O’Brien 199 U.S. 89 (1906):

Succession to a deceased person’s estate partakes in some degree

of the nature of proceeding in rem, in which all persons in the world
who have any interest are deemed parties, and are concluded as upon
res judicata by the decision of the court having jurisdiction.

The D.Court had jurisdiction to grant quiet title to Judy, for the Woods Cross, the
Cherokee Properties and for 1/6th and 5/6th interest in the 3 Lots to Judy and Kathy,
respectfully, especially when there are no liens recorded on these on these properties.

There are specific terms set out the Settlement, the D.Court must rule according to
those terms. It was a critical condition of Settlement to pay claims in three priorities. If
there are no funds to pay the legal fees in full, the language is clear, the legal fees do not
get paid in full but pro rata. [R.14221 92]. The settlement clearly states the Estate is
insolvent [R.14222 96].

The creditor, Fannin, Reinhart and Hi-Country were offered a settlement to satisfy
their claims. Pursuant to Settlement: [R.14222 6]

if we are unable to reach a deal with a creditor, that satisfies

the condition then... go to court and attempt to persuade the

judge to overrule the creditor’s objections “on the grounds that
the estate is insolvent.”

All attorneys agreed to Settlement, and became creditors of the Estate and a party

to Settlement when they have any interest in probate. Farrell v. O’Brien 199 U.S. 89
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(1906). The attorneys were fully aware the Estate was insolvent and the risks they were
taking, including former estate attorneys representing the Estate who did not object to
Settlement. YHG was a creditor of the Estate and did not object to Settlement, when
YHG did a lateral moved from representing Wende, individually to break the Settlement
[R.11324-11361]*!° to representing the Estate and Wende, Special Administrator.

It was mandated, it was the law, for compromises, the D.Court can only rule on
those terms within Settlement pursuant to the governing statue, UT Code 75-3-1102(3).

Pursuant UT Code 78B-6-509, regarding the Utah Judicial Code for Particular
Proceeding and Powers of Court or judge states: when Settlement Agreement is reached,
it is binding on how legal fees are paid. In the spirit of justice, this statue aligns with our
Settlement, for the payment of legal fees. The payment of YHG’s legal fees should be
categorized as a Priority 2 claim, alongsidé Paxman and paid equally (pro rata), whereas,
the parties set up this specific category for paymeﬁt of all legal fees. Wende’s prior
counsel was also a Priority 2 claim with ongoing legal fees but the fees stopped when he
withdrew. YHG replaced her previous counsel and now YHG has ongoing legalb fees in
the place of the SA’s prior Counsel. YHG by substitution became a Priority 2 claim and
a creditor of the Estate and paid as a Priority 2 creditor. |

The D.Court took a very different view in how to pay YHG and used .other statues

in doing so. These statues were not according to tiers of priority rather for payment of

*10 See the Transcript for the 10/29/14 Hearing — the D-Court denied Wende and her 2
daughter’s motion in their attempt to break the Settlement
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administrative expense without any levels of payment, which the D.Court could use its
“own” discretion in how to pay administrative expense and what it viewed as fair and
reasonable, pursuant to UT Code §75-3-805(b). It was simple and very clear, the D.Court
did want to carry out the terms of Settlement and the D.Court’s ruling was no longer
consistent with an approved binding legal contract. The D-Court previously paid YHG’s
prior legal fees pursuant to UT Code §75-3-718. [R.1677].

In the Findings of Fact, the D.Court changed*!! the statue to UT Code
§75-3-805(b) for the payment of all legal fees. [R.83899 47] including YHG’s legal fees,
stating: YHG’s fees are of “superior statue.”[R.8386 430]

Pursuant to the Finding of Facts [R.8390] The D.Court ruled:

947 “In light of the priorities mandated by Utah Code
§75-3-805(b), the Court finds and concludes that these
fee allocations should supersede and replace any payment
orders previously entered in the case.

The D.Court confirmed in the Y47 it deliberately renounced the Settlement
agreement terms and replaced the Settlement terms with his own ruling when the D.Court
stated: “the fee allocations should supersede and replace any payment orders previously
entered in the case. |

The Districts Court’s statemenf clearly shows an Abuse of Discretion and its ruling

must be reversed whereas, the ruling exceeded the D.Court’s lawful authority. A claimant

*11 The court was not consistent with the statues he used to pay YHG legal fees. Prior
legal fees was paid under UT Code §75-3-718. [The Finding of Facts, another statue was
used: UT Code §75-3-805(b)
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who was improperly paid, is liable to return the property imbroperly received. Pursuant
to UT Code §75-3-909.

There are also issues regarding due process under the U.S. Constitution 1V
Amendment and the State Constitution. [Add. D] These type of rulings harms the general
public. We lose confidence in our justice system.

Additionally, the D.Court, interfered with the Settlement when it failed to pay
Kathy’s Priority 1 claim, pursuant to terms of Settlement which terms negate the Judge’s
ruling. Kathy’s Priority 1 claim for Pro Se expenses (classified as administrative,
expenses alongside all the attorneys) are paid superior to legal fees whereas, legal fees
are in a lower priority, as stated in a Priority 2 class. YHG’s legal fees should be
included in this tier, “most consistent™ with the intent of the Parties.

In the Judge’s eye, this may not have appeared fair and reasonable, but it was the
law. The law dictations the statue to govern compromises and the D.Court simply chose
to rule in a different direction.

The D.Court did not have the authority to jump out the contract to make a ruling
of fairness under a different statue to pay the SA’s legal fees in full or to determine if
those legal fees are fair and reasonable, when in fact, it was not fair nor reasonable. This
ruling was at the detriment of Kathy when her Priority 1 claim was not paid for lack of
funds, when those funds were diverted to pay YHG legal fees. This ruling side stepped
Paxman’s legal fees. Paxman was to receive legal fees paid pro rata the same as which

YHG’s legal fees should have been paid: if not for the D.Court’s interference.
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Kathy had the superior claim and it should have been paid over all legal fees. The
D.Court was under the tight grip of the Settlement to pay Kathy’s Priority 1 claim first, in
full satisfaction, then move down to Priority 2 for legal fees.

This is the method stated in Settlement and is not only reasonable and fair but the
right thing to do but apparently may not have been in the light of the Judge’s eye.

The D.Court’s ruling on Kathy’s Priority 1 Claim must be reversed. The D.Court
exceeded its lawful authority. This is a constitutional issue regarding Kathy’s due
process under the statues of the U.S. Constitution 1V Amendment and the State
Constitution [Brief P.10] [Add. D].

Appellant, gave up more than what she received for Settlement and seeks a ¢
favorable resolve with the Appeals Court to cure some of the harm resulting from the
D.Court’s rulings.

The $20,000 for Pro Se Expenses, was one of the conditions, Kathy agreed to a
compromise. To Kathy, this was an unfair compromise but due to all the circumstance,
conflicts and issues, it was time to move on. Kathy received lesser properties in value
and agreed to accept of the worse properties: Crystal Property was in a dilapidated state
with no rental income and in need of repairs to comply with zoning violations requiring
infusion of cash. The other property was the 5/6th of the Hi-County 3 lots, with a

building moratorium and approximately $5,000 in annual unfair HOA fees.
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The validity of the HOA is currently disputed in the Supreme Court*?

Settlement is now over 4 years without valid property distribution to Judy and
Kathy. This is very discerning, frustrating, overwhelming, stressful and without financial

pit falls.

Kathy funded the Estate with her personal funds (still paying interest on that loan)
to stop a foreclosure on the Crystal Property and spent numerous hours to {eséue the State
Street property from a tax foreclosure. Managing the real and personal properties was a
huge endeavor and costs were not recouped, there was no rental income to draw from and
now, at the end of the day there are no funds to pay Kathy’s claim. Being a Pro Se
litigant, required enormous amount of expenses, especially travelling from Colorado to
Salt Lake and paying hotel costs. Kathy paid mediation costs not only for her but that of
Judy and Roy. The Court on-line service is $30/month continually since December.2010.
How is this fair and reasonable to take away funds ear marked in Settlement to go to |
Kathy then strip away those funds allocating the money to attorneys who continued to
represent the Estate, kﬁowing the Estate was insolvent and they were creditors vof the

Estate.

*12 See Case N0.20170342-SC
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The plain and simple language of the Settlement dictated how and when legal
fees would be paid and if there was a gap, the D.Court could fill in that gap, “most
consistent” with settlement and the intend of the parties.

If we later discover that there were gaps where the parties neglected
some detail or operated on differing assumptions, then the parties

are legally obligated to work together in good faith to resolve those
details in a manner “most consistent with what we have agreed t0”.

If the parties are unable to do this, they agree the court will fill in
those gaps based on what it believes is fair and reasonable and “most
consistent with the terms we agreed to.

The key words in the paragraph are: “most consistent with what we have agreed
to” which coincides with the contract law for ambiguities as stated above. The ambiguity
can be resolved based on the intent of the parties. 1t is clear in this compromise the intent
of the parties, at the end of day is to have free and clear properties, [R.14425 93] [Add.
H] which clearly was the purpose to setting aside two properties to pay the insolvent
Estate’s debts and set up priority of payment fof all claims. The Payson and Price
property were those two properties.

It was the intent of the parties to group all attorney in a Priority 2 tier. This did not
occur with the D.Cohrt’s ruling. The D.Court did not state there was a. “gap” which he
filled in with its ruling instead, the judge just went in a different direction and ruled on
statues conflicting with the governing statue for compromises. This is “going rogue” and
not acceptable under our judicial system, where legislation has the power to change the
law. Judges only have the authority to rule on those laws and in this case, the law

governing compromise was the only authority the D.Court had.
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Kathy agreed to Settlement with the expectation the Settlement was a binding
contract and the terms of Settlement would be enforced by the D.Court.

There were many attorneys who signed on to assist the SA with Probate, then
Settlement and finally closing it, as one by one they each withdrew

The only remaining attorney representing the SA was the same attorney who
represented her in a failed attempt to break the Settlement and who had her back
personally for the coins; for default on taxes; for the default on the Payson hard money
loan; for her improper accounting and mismanagement of funds and especially when
Mayfield represented Wende in an individual capacity at the coin trial to break the
Settlement. How can YHG’s fees be paid under the umbrella of probate when there
clearly was a conflict of interest / a dual representation. between Wende, individual,
Wende, the Special Administrator, and Wende, the trustee of the Decedent’s trust, and as
a beneficiary of 50% interest in the trust.

YHG was not representing the Estate nor the Settlement between all parties, the
creditors, in a fair and reasonable capacity. That is also clear when YHG hired another
attorney (from his own firm) to work jointly with Mayfield (YHG). This new attorney
attended hearings alongside Mayfield and stood in front of the judge to argue on behalf of
YHG to defend YHG’s legal fees from attack from all parties except, Wende and YHG,
Hasting argued the accounting was proper. This clearly is abusive and excessive legal
fees for an insolvent Estate existing on risky hard money loans. These loans paid YHG’s

legal fees and were funds needed to rescue the State Street Property from tax foreclosure.
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This foreclosure was preventable, if Wende had paid the property taxes, which her duties,
as a Special Administrator mandated. Settlement did not allow the Estate to be further
encumbered with more debt when the Estate was insolvent. These unnecessary,
excessive and improper legal fees could have been prevented by the SA with proper
management and preserving the assets. See Kathy’s Objection to Closing out the Estate
regarding the improper, excessive legal fees of YHG and its dual representation of
Wende [R.7393 -R7519] and the amount of funds paid to YHG prior to close the Estate.
[Ex. 1]

YHG filed additional requests for legal after the Settlement was closed on April
12,2017. [R.8119] Although, Kathy filed an objection [R.8187], the D.Court paid YHG
the full amount requested.

The accounting was not prepared according to GAAP. There were no monthly
reports to account for the four units Wende managed, with an estimated monthly rental of
over $2,100. Wende failed to produce monthly records of all rental income including the
amounts she claimed she deposited into the Estate’s checking account. These deposits
were made, at random intervals, with undocumented (sometimes meager) amounts of
rents deposited. Wende refused to account for the monthly income dispute repeated
requests from Judy and Kathy. Although, there were written rental contracts and minimal
vacancies the rental deposits did not match the scheduled rents The deposits were not
consistent with the monthly ongoing rental income. Wende reported rental income on the

amount and time she chose to deposit funds into the Estate checking account.
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This type of accounting was not a cash basis nor an accrual basis accounting.

Wende’s methods of accounting are improper not according to GAAP. Wende’s
accounting opens the door for, fraud, waste and abuse of the Estate’s funds, at the
betterment of Wende. See Kathy’s Objection to closing out the Estate regarding Wende’s
accounting. [R.7393- R7519] and the Procedure History of this brief which identifies the
Orders Wende did not comply with and the Temporary Restraining Order, restraining her
to stop her from selling / disposing the tangibles.

As, mandated, Wende’s primary duty included payment of property taxes. UT
Code §75-3-708. Wende’s excuse for not paying the State Street property taxes: there
was no money to pay property taxes. Subsequently, the State Street Property went into
foreclosure with a pending public auction sale. It, appeared this was of no concern to
Wende whereas, she was not on a fast track to resolve the issue: even after, Kathy
convinced the auditor to pull the property off the foreclosure list.

This very situation occurred again next year, taxes were not paid, no funds and no
loan to pay the taxes. It is clear to the Appellant, Wende could become a bidder to buy
the property back for pennies on the dollar.

With the pressure of the D.Court, the cfeditors and the other parties, Wende finally
obtained a hard money risky loan to borrow money required to stop the 2nd tax

foreclosure. This occurred at the midnight hour of the public auction.
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Wende used risky hard money loans not only to pay property taxes on pending
public foreclosure sales but she borrowed additional money to pay $45,139 to YGH for
legal fees. [R.7393-7519 Ex. J]

Wende stated she received commissions on these loan as she was a loan officer
and connected in some capacity with Capital Assets. Wende’s position, it was a blessing
for us to get these loans to stop pending tax foreclosures.

Pursuant to UT Code §75-3-711, improper exercise of power, the personal
representative is liable to interested persons for damage or loss resulting from breach of
fiduciary duty. Pursuant to UT Code §75-3-909 any property, estate assets, funds
misappropriate, must be returned to the Estate.

Conclusion and Relief Sought

For the foregoing reasons, and those reasons set forth in this brief, this Court
should reverse and remand to the District Court to amend its Finding of Facts and the
Order to close out the Estate of Homer Engle and directing the District Court to Order the
following:

1. Grant quiet title to Judy and Kathy, in the entity of their choice and issue a
separate quiet title for each property.

2. The real property distributions to Judy and Kathy will be completed by a title
company of their choice. The Executor General Warranty Deeds must have both the
Estate of Homer Engle and the Homer Engle 2010 Trust as named grantors on each deed.

The Special Administrator will be fully responsible for the payment to the title company
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for all associated costs for issuing title insurance, closing fees and any other cost charged
by the title company for proper distribution of the Woods Cross Property, the Cherokee
Property and the three individual 20 acre parcels of real land (the Hi-Country Property) to
Judy and Kathy as set forth in the terms of Settlement.

3. Reverse the YHG’s legal fees to allow payment of Kathy’s Priority 1 claim
balance of $11.659.63 to be fully satisfied, pursuant to UT Code §75-3-909 or any other
action as deemed proper by this Court.

4. Determine if YHG is entitled to any legal fees and if so, legal fees are paid pro
rata with Paxman as Priority 2 claims or if the Special Administrator is determined to be
fully responsible for the payment of the YHG’s legal fees.

5. Issue an Order for a court appointed master accountant to prepare a full and
complete accounting according GAAP of the Estate’s assets, rental income, and
accounting of coins sold by the Special Administrator. The accounting will include the
Decedent’s interest in the Rental Plus property(s), including rental income from the
property until time of his death to the, April 12, 2017. The period of the accounting is
from the appointment of the Special Administrator, until the close of probate on April 12,

2017.

6. Issue an Order to the Special Administrator to cooperate in providing the Master
Accountant all information necessary to prepare the accounting, which includes (but not

limited to) all bank statements, deposits, receipts (which fully substantiates all expenses),
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all rental contracts, etc. Kathy may participate in provide additional information, as

needed.

7. If the Master Accountant determines there are missing funds, or misuse of the
Estate’s funds and assets the Special Administrator, Wende will be individually
responsible for deficient amounts, waste of funds, and waste of assets.

8. Directing the District Court to rule Kath Objection’s to the Closing out of the
Estate was timely. The evidence submitted within the Objection is allowed and it is not
suppressed; especially in regards to the Special Administrator’s accounting and the

YHG’s legal fees.
Enter any such further order this Court deems necessary.

Respectfully submitted this 2nd day of April 2018.

/

/s/Kathy Engle
Appellant, Pro Se /

43



Certificate of Compliance

1. This brief complies with the type-volume limitation of Utah R. App. P.
24(a)(11) and 24 (g) because this brief contain 11278 words, excluding the parts of the
brief exempted by Utah R. app. P.23(g)(2): table of contents, table of authorities,
addendums, and certificate of counsel.

2. This Brief does not contain private records which complies with Utah Rules of
Appellate Procedure 21 for the public/private record requirement.

I certify to the best of my knowledge that the information contained in this

certification is true and accurate.

Dated this 2nd day of April 2018

5 At

/s/ Kathy Engle [
Kathy Engle, Appellant, Pro Se

44



Certificate of Service

I hereby certify that on this 2nd day of April 2018, I caused to be served a copy of
the forgoing Brief of the Appellant was served via email to the following:
Judy Engle, Pro Se

and Eagle Landing, LLC
wildfire99 2@msn.com

Roy Engle, Pro Se
Royengle2 il.com

Bullock Law Firm
Karen Bullock Kaljeeck
kbkreeck@bullocklaw.com

Woodall | Carr Law Firm

Counsel Deborah L. Bulkeley

Attorney for Appellee, Wende Throne, individually
deborah@carrwoodall.com

Anderson Hinkins Law Firm

John W. Anderson & Kurt W. Laird

Counsels for beneficiaries of the Homer Engle 2010 Trust:
Alexa Thayer and Brita Lynn Wilcken

john@johnandersonesquire.com
/s/ Kathy Engle ‘

kurt@andersonhinkins.com
Kathy Engle, Appellant, Pro Se

Case No. 20170382-CA
District Court No 103901948

45



Certificate of Service

I hereby certify that on this 5th day of April 2018, I caused to be served a copy of

the forgoing Brief of the Appellant was served via email to the following;

Counsels Michael, F. Skolnick & Kirk G. Gibbs

mfskolnick@kippandchristian.com

kggibbs@kippandchristian.com
Counsel for Bullock Law Firm, Karen Bullock Kreeck

Former Counsel to the Estate of Homer Engle, Special Administrator
Wende M. Throne and Homer Engle 2010 Trust

/s/ Kathy Engle 5 ; 2

Kathy Engle, AppeHlant, Pfo S
Case No. 20170382-CA U
District Court No 103901948

46



Ll Addendum A




A Gaivia V. U AIGH (LG IGAL) .. 47T U0, OY | 1YUO) 1 JUSHZ UD dupreme Lourt Lenter Page 1 ot 21

Farrell v. O'Brien
199 U.S. 89 (1906)

Syllabus | Case
U.S. Supreme Court

Farrell v. O'Brien, 199 U.S. 89 (1905)

Farrell v. O'Brien

No. 193

Argued April 4, 6, 1906

Decided May 29, 1906

199 U.S. 8¢9 |

APPEAL FROM AND CERTIORARI TO THE CIRCUIT
COURT OF APPEAL FOR THE NINTH CIRCUIT
Syllabus

Where the jurisdiction of the circuit court is invoked not only on the ground of diverse
citizenship, but also on a constitutional question, the mere averment of the latter is not
sufficient if it is so wanting in merit as to be frivolous and, under such circumstances, if an
appeal and a petition for certiorari are both pending, as in this case, the appeal will be
dismissed; but if the correctness of the decree on the general issue should be considered, the
writ will be allowed and the record on appeal treated as a return thereto.

https://supreme.justia.com/cases/federal/us/199/89/case.html 11/6/2017
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"We do not propose in this case to lay down any precise rule on the subject of adjusting
administrators' accounts in the federal courts, or how far certain persons, not made parties

- in the criginal suit or incapable of being made parties by reason of their citizenship, may or
may not come in before the master, on a general accounting, and protect their nghts nor do
we intend 1o go into that question.”

In Broderick's Will, 21 Wall. 503, the case was this: a suit in equity was brought in the
Circuit Court for the District of California by the alleged heirs at law of Broderick to set aside
the

Page 199 U. S. 103

probate of his will, to have the same declared a forgery, and to recover the assets of
Broderick's estate, much of which consisted of real property. The defendants were the
executors, and several hundred persons who were in possession of portions of the real
estate, claiming ownership thereof as purchasers at sales made by the executors. The estate
had been administered upon, and distribution had been fully made before the institution of
the suit. The first contention which the court disposed of was that a court of equity had no
jurisdiction of the subject matter of the suit, the same being vested exclusively in the
Probate Court of the City and County of San Francisco. In sustaining this objection, the
Court, through Mr. Justice Bradley, said (p. 88 U. S. 509):

"As to the first point, it is undoubtedly the general rule, established both in England and this
countiry, that a court of equity will not entertain jurisdiction of a bill to set aside a will or the
probate thereof. The case of Kerrich v. Bransby, decided by the House of Lords in 1727, is
considered as having definitely settled the question. Whatever may have been the original
ground of this rule (perhaps something in the peculiar constitution of the English conrts),

" the most satisfactory ground for its continued prevalence is that the constitution of a
succession to a deceased person's estate partakes in some degree of the nature of a
proceeding in rem, in which all persons in the world who have any interest are deemed
parties, and are concluded as upon res judicata by the decision of the court having
jurisdiction. The public interest requires that the estates of deceased persons, being |
" deprived of a master and subject to all manner of claims, should at once devolve to a new
and competent ownership, and consequently that there should be some convenient
jurisdiction and mode of proceeding by which this devolution may be effected with least
chance of injustice and fraud, and that the result attained should be firm and perpetual. The
courts invested with this jurisdiction should have ample powers both of process and
investigation, and sufficient opportunity should be given to check and revise proceedings

https: //supreme Justla.com/cases/federal/us/ 199/89/case.html 11/6/2017




| mﬁﬁm@igm C '



utan voge

75-3-708 Duty of personal representative - Possession of estats.

Except as otherwise provided by a decedent's will, every personal representative has a right
to, and shall take possession or controf of, the decedent's property, except that any real property
or tangible personal property may be left with or surrendered to the person presumptlively entitled
thereto unless or until, in the judgment of the personal representative, possession of the property
by him will be necessary for purposes of administration. The reguest by a personal representative
for delivery of any property possessed by an heir or devisee is conclusive evidence, in any action
against the heir or devisee for possession thereof, that the possession of the property by the
personal representative is necessary for purposes of administration. The personal rapmntaiwe
snaﬂ pay taxm on, and take all steps reasonably necessary for the management, profection

eservaiion of, the esiate in his possession. He may maintsin an action o recover possassion of
mﬂy or {0 determine the title thersto.

Enacled by Chapter 150, 1975 General Session
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78-3-711 improper exercise of power — Breach of fiduciary duty.

lfthe exemisa of power concerning the estate is improper, the personal representative i
liable to interasted persons for damage or ioss resuiting from breach of his ﬁduuary duty to the.
same extent as a trustee of an express trust. The rights of purchasers and others dealing with a
personal representative shall be determined as provided in Sections 75-3-712 and 75-3-713.

Enacted by Chapter 150; 1975 General Session
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Utah Code

78-3-712 Sale, encumbrance or transaction involving conflict of interest - Voidable —
Exceptions.

Any sale or encumbrance to the personal representative, his spouse, agent, or attomey, or any
corporation or trust in which he has a substantial beneficial interest, or any transaction which is
affected by a substantial conflict of interest on the part of the personal representative, is voidable
by any person interested in the estate, except one who has consented after fair disclosure, unless:
(1) The will or a contract entered into by the decedent expressly authorized the transaction; or
(2) The transaction is approved by the court after notice to interested persons.

Amended by Chapter 30, 1992 General Session
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75-3-714 Transactions authorized for personal representatives - Exceptions.

Except as restricted or otherwise provided by this code, by the will or by an order in a formal
proceeding and subject to the priorities stated in Section 75-3-802, a personal representatwe
acting reasonably for the benefit of the interested persons, may properly:

(1) retain assets owned by the decedent pending distribution or liquidation including those in which
the representative is personally interested or which are otherwise improper for trust investment;

(2) receive assets from fiduciaries, or other sources:

(3) perform, compromise, or refuse performance of the decedent's contracis that continue as
obligations of the estate, as he may determine under the circumstances. in performing
enforceable contracts by the decedent to convey or lease land, the personal representative,
among other possible courses of action, may:

(a) exscute and deliver a deed of conveyance for cash payment of all sums remaining due or the
purchaser's note for the sum remaining due secured by a mortgage or deed of trust on the
land; or

{b) deliver a deed in escrow with directions that the proceeds, when paid in accordance with the
escrow agreement, be paid to the successors of the decedent, as designated in the escrow
agreement,

(4) satisfy written charitable pledges of the decedent irrespective of whether the pledges
constituted binding obligations of the decedent or were properly presented as claims, if in
the judgment of the personal representative the decedent wouid have wanted the pledges
completed under the circumstances;

(5) if funds are not needed to mest debts and expenses currently payable and are not immediately
distributable, deposit or invest liguid assets of the estate, including money received from
the sale of other assets, in federally insured interest-bearing accounts, readily marketable
secured loan arrangements, or other prudent investments which would be reasonable for use
by trustees generally;

(6) acguire or dispose of an asset, including land in this or another state, for cash or on credit,
at public or private sale; and manage, develop, improve, exchange, partition, change the
character of, or abandon an estate asset;

(7) make ordinary or extraordinary repairs or alterations in buildings or other structures, demolish
any improvements, ofr raze existing or erect new party walls or buildings,

(8) subdivide, develop, or dedicate iand to public use; make or obtain the vacation of plats and
adjust boundaries; adjust differences in valuation on exchange or partition by giving or receiving
considerations; or dedicate easements to public use without consideration,

(9) enter for any purpose into a lease as lessor or lessee, with or without option to purchase or
renew, for a term within or extending beyond the period of administration;

{10) enter into a Iaase or arrangement for explioration and removal of minerals or other natural
resources or enter into a pooling or unitization agreement;

(11) abandon property when, in the opinion of the personal representative, it is vaiueless, is so
encumbered, or is in condition that it is of no benefit to the estate;

(12) vote stocks or other securities in person or by general or limited proxy;

(13) pay calls, assessments, and other sums chargeable or accruing against or on account of
securities, unless barred by the provisions relating to claims;

(14) hold a security in the name of a nominee or in other form without disciosure of the interest of
the estate but the personal representative is liable for any act of the nominee in connection with
the security 50 heid,

{15) insure the assets of the estate against damage, loss, and liability and himself against liability
as to third persons;
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(16) borrow money with or without security to be repaid from the estate assets or otherwise; and
advance money for the protection of the estate;

(17) effect a fair and reasonable compromise with any debtor or obligor, or extend, renew, or in any
manner modify the terms of any obligation owing to the estate. If the personal representative
holds a morigage, pledge, or other lien upon property of another person, he may, in lieu of
foreclosure, accept a conveyance or transfer of encumbered assets from the owner thereof in
satisfaction of the indebtedness secured by lien;

{18) pay taxes, assessments, compensation of the personal representatwe and other expenses
incident to the administration of the estate;

(19) sell or exercise stock subscription or conversion rights; and consent, directly or through
a committee or ather agent, to the reorganization, consolidation, merger, dissolution, or
liquidation of a corporation or other business enterprise,;

(20) allocate items of income or expense to either estate income or principal, as permitied or
provided by law;

(21) employ persons, including attorneys, auditors, investment advisers, or agents, even if they are
associated with the personal representative, to advise or assist the personal representative in
the performance of his administrative duties; act without independent investigation upon their
recommendations; and instead of acting personally, employ one or more agents to perform any
act of administration, whether or not discretionary;

(22) prosecute or defend claims or proceedings in any jurisdiction for the protection of the esiate
and of the personal representative in the performance of his duties;

{23} sell, morigage, or lease any real or personal property of the estate or any interast in it for
cash, credit, or for part cash and part credit, and with or without security for unpaid balances;

(24) continue any unincorporated business or venture in which the decedent was engaged at the
time of his death:

(a) in the same business form for a period of not more than four months from the date of
appointment of a general personal representative if continuation is a reasonable means of
preserving the value of the business including good will;

(b} in the same business form for any additional period of time that may be approved by order of
the court in a formal proceeding to which the persons interested in the estate are parties; or

{c) throughout the period of administration if the business is incorporated by the personal
representative and if none of the probable distributees of the business who are competent
adults cbject to its incorporation and retention in the estals;

(25) incorporate any business or venture in which the decedent was engaged at the time of his
death;

{26) provide for exoneration of the personal representative from personal lishility in any contract
entered into on behalf of the estate,

(27) satisfy and settle claims and distribute the estate as provided in this code.

Amended by Chapter 30, 1992 General Session
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75-3-803. Limitations on presentation of claims.

(1) Alt claims against a decedent's estate which arose before the death of the
decedent, including claims of the state and any subdivision of it, whether due or
to become due, absolute or contingent, liquidated or unliquidated, founded on
contract, tort, or other legal basis, if not barred earlier by other statute of
limitations, are barred against the estate, the personal representative, and the
heirs and devisees of the decedent, uniess presented within the earlier of the
following dates:

{(a) one year after the decedent's death; or

(b) within the time provided by Subsection 75-3-801(2) for creditors who are
given actual notice, and where notice is published, within the time provided
in Subsection 75-3-801(1) for all claims barred by publication.

(2) In all events, claims barred by the nonclaim statute at the decedent's domicile
are also barred in this state.

(3) All claims against a decedent’s estate which arise at or after the death of the
decedent, including claims of the state and any of its subdivisions, whether due
or to become due, absolute or contingent, liquidated or unliquidated, founded
on contract, tort, or other legal basis are barred against the estate, the personal
representative, and the heirs and devisees of the decedent, unless presented as

~ follows:

(a) a claim based on a contract with the personal representative within three
months after performance by the personal representative is due; or

{(b) any other claim within the later of three months after it arises, or the time
specified in Subsection (1)aj.
{4) Nothing in this section affects or prevents:

(a) any proceeding to enforce any mortgage, pledge, or other lien upon property
of the estate;

https://le.utah gov/xcode/Title75/Chapter3/75-3-8803. huml?v=C75-3-8803_180001011800... 3/25/2018



75-3-718 Compensation of personal representative and attorney.

{1} A personal representative and an atiomey are entitied to reasonable compensation for their
services. If a petition is filed which either directly or indirectly seeks approval of the personal
representative's compensation or the attorney's compensation and if no objection is filed
by an interested person to the compensation requested, reasonable compensation shall be
the compensation sought in the petition. When an interested person obiects to the personal
representative’'s compensation, the court shall determine reasonable compensation for the
personal representative based on the quality, quantity, and value of the services rendered to
the estate and the circumstances under which those services were rendered, including the
practice for other fiduciaries who are in similar circumstances to the personal representative
in question. When an interested person objects to the attorney's compensation, the court shall
determine reasonable compensation for the attomey.

(2) Wiar a patition seeks approval of or objects to a personal representative’'s compensation or an
attorney's compensation, at least 10 days before the time set for the hearing of the petition, the
petitioner or ihe petitioner's atiorney shall send a copy of the petition to all interested persons
gither by cerlified, registered, or first class mail or by hand-delivery.

{3) if 2 will provides for compensation of the personal representative and there is no contract with
the decedent regarding compensation, the personal representative may renounce the provision
before qualifying and be entitled to reasonable compensation. A personal representative also
may renounce his right to all or any part of the compensation. A written renunciation of fee may
be filed with the court.

Amended by Chapter 245, 2013 General Session
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5-3-808 Classification of claims.

(1} éf tha apphcabte assets of the estate are insufficient to pay all claims in fuil, the personal
representative shall make payment in the following order:

(a) reasonable funeral expenses;

(b) costs and expenses of administration;

(c) debts and taxes with preference under federal law:;

{d) reasonable and necessary medical and hospital expenses of the last illness of the decedsnt
including compensation of persons attending him, and medical assistance if Section
26-18-13.5 applies;

(e) debts and taxes with preference under other laws of this state; and

{f) all other claims.

{2} No preference shall be given in the payment of any claim over any other claim of the same
class, and a claim due and payable shall not be entitled to a preference over claims not due.

Amended by Chapter 145, {998 General Session
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75-3-807 Payment of claims.

(1) Upon the expiration of the earliest of the time limitations provided in Section 75-3-803 far the
presentation of claims, the personal representative shall proceed to pay the claims allowed
against the estate in the order of priority prescribed, after making provision for homestead,
family, and support allowances, for claims already presented which have not yet been allowed
or whose sliowance has been appealed, and for unbarred claims which may yet be presented,

“including costs and expenses of administration. By petition to the court in a proceeding for the
purpose, or by appropriate motion if the administrafion is supervised, a claimant whose claim
has been allowed but not paid as provided in this section may secure an order directing the
personal representative fo pay the claim to the extent that funds of the estate are available for
the payment.

(2) The personal representative at any time may pay any just claim that has not been barred, with
or without formal presentation, but he is personally liable to any other claimant whose claim is
atiowead and who is injured by such payment if:

(&) the payment was made before the expiration of the time limit stated in Subsection (1) and the
personal representative failed to require the payee to give adequate security for the refund of
any of the payment necessary to pay other claimants; or

(b} the payment was made, due to the negligence or willful fauit of the personal representative, in
such manner as o deprive the injured claimant of his priority.

Amended by Chapter 179, 1992 General Session
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75-3-808 Improper distribution — Liability of distributee,

Unless the distribution or payment no longer can be questioned because of ad;uu“acatzon
estoppel, or limitation, a distributee of property nmproperly dsstnbuted or paid, or a claimant
was improperly paid, is liabie io return the property impropstly-received and ifs i income since
distribution if he has the property. If he does not have the property then he is liable to retum the
value as of the date of disposition of the property improperly received and its income and gain
received by him. .

Enacted by Chapter 150, 1875 General Session
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75-3-1102. Procedure for securing court approval of compromise.

The procedure for securing court approval of a compromise is as follows:

(1) The terms of the compromise shall be set forth in an agreement in writing
which shall be executed by all competent persons and parents acting for any minor
child having beneficial interests or having claims which will or may be affected by the
compromise. Execution is not required by any person whose identity cannot be
ascertained or whose whereabouts is unknown and cannot reasonably be ascertained.

(2) Any interested person, including the personal representative or a trustee,
then may submit the agreement to the court for its approval and for execution by the
personal representative, the trusiee of every affected testamentary trust, and other
fiduciaries and representatives.

(3) After notice to all interested persons or their representatives, including the
personal representative of the estats and all affected frusteas of trusts, the court, if it
finds that the contest or controversy is in good faith and that the effect of the agreement
upon the interests of persons represented by fiduciaries or other representatives is just
and reasonable, may make an order approving the agreament and directing all
fiduciaries under its supervision to execute the agreement. Minor children represented
only by thelr parents may be bound only if their parents join with other competent s
persons in execution of the compromise. Upon the making of the order and the
execution of the agreement, all further disposition of the estate is in accordance with
the terms of the agreement.

Amended by Chapter 30, 1992 General Session
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78B-5-203. judgment against party dying after verdict or decision.

If a party dies after a verdict or decision upon any issue of fact, and before
judgment, the judgment is not a lien on the real property of the deceased party, but
is payable in the course of the administration of the party's estate.

Renumbered and Amended by Chapter 3, 2008 General Session
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78B-2-309. Within six yvears -- Mesne profits of real property - instrument in
writing.

An action may be brought within six years:
(1) for the mesne profits of real property;

(2) upon any contract, obligation, or liability founded upon an instrument in writing,
except those mentioned in Section 788-2-311; and

(3) to recover fire suppression costs or other damages caused by wildland fire.

Renumbered and Amended by Chapter 3, 2008 General Session
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78B-6-1802. Remewal by metion.
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(1) a motion is filed within the original action;

{2) the motion is filed before the statute of limitations on the original judgment expires;

{3} the motion includes an affidavit that contains an accounting of the ariginal judgment aad sl postiudgment
payments, credits, and other adjustments which are provided for by law or are contained within the original

t

(4) the facts in the supporting affidavit are determined by the coust to be accurate and the affidavit affirms
thet nofice was sent to the most current address kaown for the judgment debtor;

{S)the umeformmndingmﬂmmﬁumhas ired; and

{6} the foe required by Subsection 71 2-2-38 ?’(1)0) has been paid to the clerk of the court.
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Article |, Section 11. [Courts open - Redress of injuries.]

All courts shall be open, and every person, for an injury done to him in his person, property
or reputation, shall have remedy by due course of law, which shall be administered without
denial or unnecessary delay; and no person shall be barred from prosecuting or defendmg
before any tribunal in this State, by himself or counsel, any civil cause to which he is a party.
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The Order of the Court is stated below: o
Dated: April 12,2017 /s/ KEITHKELLY
09:59:58 AM District Court Judge

Stephen J. Mayfield (10323)

York HOWELL & GUYMON

6405 South 3000 East, Suite 150

Salt Lake City, Utah 84121

Telephone: (801) 527-1040

Facsimile: (801) 527-1000
steve@yorkhowell.com

Attorney for Special Administrator, Wende Throne

THE THIRD DISTRICT COURT
SALT LAKE CITY DISTRICT, SALT LAKE COUNTY, STATE OF UTAH
450 South State St., Salt Lake City, UT 84114

IN THE MATTER OF THE ESTATE OF ORDER CLOSING PROBATE BASED ON
COURT’S FINDINGS, CONCLUSIONS,
HOMER ENGLE, AND ORDER FILED APRIL 7, 2017
Deceased. Case No. 103901948
Judge Keith Kelly

1. Wende Throne filed her Petition for Settlement of Estate, Decree of Distribution,
Discharge of Personal Representative, and for Approval of Attorneys’ Fees on December
15, 2016;

2. The Petition came on for hearing before the Court on February 21, 2017

3. Based on submissions of the parties, evidence, legal briefing submitted and with good
cause appearing, the Court entered Findings of Fact and Conclusions of Law on April 7,
2017,

4. The Court directed counsel for the Special Administrator to prepare executors deeds for
the purpose of transferring assets to Kathy Engle, Judy Engle, and Wende Throne,
Trustee of the Homer Engle Trust, respectively;

a. Pursuant to the Court’s Order Quieting Title (Crystal Property) dated
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5.

6.

November 26, 2013, the Crystal Property was previously conveyed to Kathy Engle.
See Order attached as Exhibit B.
Counsel for the Special Administrator prepared proposed deeds as ordered by the Court.
Copies of the proposed deeds are attached as Exhibit A; and
The proposed deeds included in Exhibit A refer to the Court’s Order dated April 7, 2017
as an exhibit to each deed. For purposes of this Order the exhibits of the respective deeds
are omitted for the convenience of the Court, but will be included upon submission for

recordation.

IT IS HEREBY ORDERED:

1.

The executors deeds conveying the real properties, as identified in Exhibit A, to Kathy
Engle, Judy Engle, and Wende Throne respectively are approved and confirmed;

The real properties, as identified in Exhibit A, are transferred to Kathy Engle, Judy
Engle, and Wende Throne respectively, and each shall have quiet title to the respective
real property as provided in the designating deed;

This case is closed based upon the Court’s Findings of Facts, Conclusions and Order
dated, April 7,2017; and

The Special Administrator is discharged of her duty and any further obligations in

connection with the estate of Homer Engle.

This Order is signed when electronically stamped and dated by the Court at the top of page one.
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e ISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
.‘
o IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

IN THE MATTER OF THE ESTATE OF FINDINGS OF FACT, CONCLUSIONS
HOMER ENGLE, : OFLAW, AND ORDER

D i Case No. 103901948

Honorable Keith A. Kelly

The above-entitled matter came before the Court on February 21, 2017, for hearing on
Petition for Settlement of Estate, Decree of Distribution, Discharge of Personal Representative,
and for Approval of Attorneys’ Fees. Based upon the submissions of the parties, evidence and
legal briefing submitted, and with good cause appearing, the Court enters the following Findings
of Fact, Conclusions of Law, and Order.

1. Homer Engle (“Decedent”), died on November 21, 2010 at the age of 83 years. At the
time of death, he was a resident of Salt Lake County, Utah. |

2. Wende Throne was appointed s the Special Administrator, and Letters of
Administration were issued to her on November 23, 2010.

3. Petitioner caused to be published a Notice to Creditors pursuant to U.C.A. § 75-3-801,
and the first publication of that Notice occurred on December 19, 2010. Proof of Publication of
that Notice was filed with the Court on November 18, 2011, and the time for presentment of
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claims expired in 2011.

4. Numerous claims were filed against the estate by multiple parties, including, but not
limited to, Bagle Landing Propesties, Donald B Fannin, Black Diamond Properties, LLC, Judy
Engle, Roy & Ellen Engle, Crystal Star LLC, Kathy Engle, Dennis K. Engle, Engle Insurance
Agency LLC, Enco Sole Corporation, Bullock Law Firm, Black Diamond LLC, and Mennco
Corporation. The Special Administrator largely rejected the numerous claims asserted, The
claimants subsequently filed petitions for allowance of claims. The Special Administrator filed
objections and counterclaims to the respective petitions for allowance of claims. The claims
against the estate of Homer Engle are enumerated in the Court’s December 2, 2014 Findings of
Fact, Conclusions of Law, and Order on Motion to Approve Settlement Agreement.

5. The administration of the estate of Homer Engle continued for many years due o the
numerous claims and issues raised by the parties, which resulted in lengthy litigation, including a
trial regarding the ownership of the real property identified in this matter as the Crystal property.
Prior to the Court issuing findings of fact and a ruling as to the ownership of the Crystal property,
on September 3, 2013, the parties entered into a formal Settlement Agreement regarding all
claims against the estate of Homer Engle and the respective parties.

6. The form of the Settlement Agreement was approved by Court Order on November 14,
2013.

7. On December 2, 2014, the Court entered the order titled Findings of Fact, Conclusions
of Law, and Order on Motion to Approve Settlement Agreement, which Findings, Conclusions
and Order are incorporated herein by reference.

8. The terms of the Settlement Agreement have substantially been fulfilled including:

a. Sale by the Special Administrator of the Payson Property;
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b. Sale by the Special Administrator of the Price property to Roy Engle, Judy

Engle, and Kathy Engle in exchange for their priority I claims as outlined in the Amended

Order Regarding Approval of Sale of Real Property signed by the court on February 4,

2015 and the Real Estate Purchase Contract;

c. Satisfaction of the McKinley Priority I claim;

d. Satisfaction of the State Street Taxes Priority I claim;

e. Satisfaction of the Payson Taxes Priority I claim;

f. Satisfaction of the Watson Priority I claim;

g. Satisfaction of the Fannin Priority I claim; and

h. Satisfaction of the Zions loan (which liability remains with that real property,
which remains encumbered by the loan).

9. Outstanding claims to be fulfilled according to the Settlement Agreement exclusively
from the sale proceeds of the Payson property, net of payments for reasonable compensation
pursuant to Utah Code Ann. §75-3-718, are:

a. Priority I claim of Kathy Engle in the amount of $11,759.363;

b. Priority I claim of Wende Throne in the amount of $15,000.00;

¢. All remaining Priority II claims to the extent of the remaining or available
proceeds from the sale of the Payson property;

d. All remaining Priority IIl claims to the extent of the remaining or available
proceeds from the sale of the Payson property.

10. Assets which remain to be distributed to the parties pursuant to the terms of the
Settlement Agreement are:

| a. Kathy Engle is to receive 5/6 of Hi-Country property and the Crystal Star
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property;

b. Judy Engle is to receive the Cherokee property, the Woods Cross property and

1/6 of the Hi-Country property;

¢. Wende Throne, Trustee of the Homer Engle Trust, is to receive the State Street

Property, inclusive of all attached and unattached structures on said property. The funds

held in trust in Case No. W1§57M&&m'bmedmme8chAdesm

for administration according to this petition. In a prior hearing, the Court instructed the
parties that Case No. 090921857 could be consolidated to this matter if the parties so
stipulated, which they did. On February 21, 2017, Judge Paul Parker signed the Order

consolidating Case No. 090921857 into this Case No. 103901948.

11. Allocation and distribution of any outstanding tangible personal property were
addressed by the Court at the hearing set for that purpose, and such have subsequently been
addressed and settied.

12. No federal estate tax return or fiduciary income tax return will be filed for the estate
as neither is required due to insufficient assets and net income of the estate of Homer Engle.

13. As of the hearing date, $70,883.58 in cash remsined in the Estate.

14. With this Petition, Wende Throne, Special Administrator for the Estate of Homer
Engle, through counsel, Stephen J. Mayfield of the law firm of York Howell & Guymon,
petitioned the Court for settlement of the administration of the Estate, a decree of distribution to
the heirs of the Estate, and pursuant to that Settiement Agreement dated September 3, 2013 and
approved by Order of Court on December 2, 2014, for discharge of the Special Administrator,
and for an Order approving and authorizing payment of attorney fees and compensation for the
Special Administrator.
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15. Judy Engle, Roy Engle and Kathy Engle have raised objections to the Petition.

16. Kathy’s Objection was filed on February 1, 2017, two days after the deadline
established by the Amended Scheduling Order and, therefore, is untimely. |

17. Additionally, as to all parties, through the Settiement Agreement, they have released
all claims against each other arising on or before September 3, 2013.

18. With respect to Judy Engle, specifically, her allegations of wrongdoing by the Special
Administrator arising on or before October 3, 2016, have already been litigated, found to lack .
credibility, and denied by the Court, and her recent objections appear to raise the same issues.

19. As to Judy’s claim that the Special Administrator has failed to provide an accurate
accounting for the Estate, the Court finds that the Special Administrator has provided a complete
accounting of the Estate financial transactions that have occurred from January 2013 to the
present. Judy was allowed to submit questions and requests to the Special Administrator
regarding the accounting, which Judy did on May 10, 2016. The Special Administrator timely
replied to each question and request in a responsive document filed with the Court on May 24,
2016.

20. Judy raised and argued her objections during the February 21, 2017 hearing. The
Court finds that Judy lacks credibility in bringing these claims and finds that they should be
denied.

21. With regard to Roy, like Judy’s Objection, Roy raises old mdnewgllegaﬁonsof
wrongdoing on the part of the Special Administrator. As with Judy, Roy was a party to the
Settlement Agreement and, therefore, has waived all claims against all other parties arising prior
to September 3, 2013. As with Judy, Roy has had an opportumity to present evidence of
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allegations of wrongdoing, finding the allegations to be lacking in credibility. In addition, the
Court finds that Roy’s current allegations of wrongdoing lack credibility,

22. Roy also raised objections regarding distribution of the remaining tangible property,
which have now been resolved by stipulation of the parties and otherwise ruled on. The Court
finds the distribution of tangible property to be fair and equitable.

23. Roy seeks reimbursement for work performed on various pieces of real propesty
involved in this matter.

24. As for Kathy, like Judy’s Objection and Roy’s Objection, Kathy’s Objection raises
old and new allegations of wrongdoing on the part of the Special Administrator. As with Judy
and Roy, Kathy was a party to the Settlement Agreement and, therefore, has waived all claims
against all other parties arising prior to September 3, 2013. This Court has previously denied the
allegations of wrongdoing against the Special Administrator, finding the allegations to be lacking
in credibility. The Court also finds that Kathy’s current allegations of wrongdoing lack
credibility. Accordingly, Kathy’s allegations of wrongdoing against the Special Administrator are
not well taken, and (as noted above) are untimely.

25. The Special Administrator has provided a complete accounting of the Estate financial
transactions that have occurred from January 2013 to the present. Kathy was allowed to submit
questions and requests to the Special Administrator regarding the accounting, which Kathy did
on or about May 10, 2016. The Special Administrator timely replied to each question and request
in a responsive document filed with the Court on May 24, 2016.

26. On the issue of legal fees charged by York Howell & Guymon (“YHG”), as an initial
matier, any objection to the YHG attorney fees and costs arising before June 1, 2016 has been
ruled on, and such fees were found to be reasonable and payable.
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27. Pursuant to the YHG Order, the $17,211.00 was reclassified and not collected from
the Estate. The payable to YHG as of December 31, 2016 of $38,409.47 does not include the
$17,211.00, but reflects only charges for sezvices provided to the Estate from June 1, 2016
through December 31, 2016.

28. Utah Code Ann. § 75-3-807 states that the “personal representative shall proceed to
pay the claims allowed against the estate in the order of priority prescribed, after making
provision for . . . [the] costs and expenses of administration.”

29. Utah Code Ann. § 75-3-805 provides that if “the applicable assets of the estate are
insufficient to pay all claims in full, the personal representative shall make payment in the
following order: (a) reasonable funeral expenses; (b) costs and expenses of administration” and
so forth. |

| ‘30.1heSeulanmdounotmanﬁonthcauomcyMsonHG,andYHvaeraMto
subordinate the statutory superiority of its attorney’s fees.

31. The hourly rates charged by YHG are reasonable and appropriate, and comparable
nﬁmmehmgedmﬂ:ecommmityformmmofmemmpleﬁtyofdmsefachgﬁwm.

32. The Settlement Agreement contains the following passage at Paragraph 8, which
provides for payment of certain attomey fees from monies held in in trust in Utah 3" D, Ct. Case
No. 090921857 (consolidated with the instant case on 2/21/17):

| For Judy, this means she continues to manage 1, 6, WX, Price, and
will continue to use those proceeds to reimburse her out of pocket
expenses and/or pay into court to be applied equally to Isaac
[Paxman]’s and my [Richard K Gardner’s] attorney fees, consistent
with previous orders of the court.

(Order Approving Settlement Agreement, at 8.)
33. Paxman Law, LC, secks payment of attorney fees for time spent by Isaac Paxman
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(“Paxman”) in this case. This motion is made pursuant to (1) a prior order directing that
Paxman’s firm be provided certain amounts held in escrow in a separate case, and (2), a global
SeﬁlMAgreemcntofﬂwparﬁesﬂ:ﬂpmvidesfmpaymmtasaPﬁoﬁtyZclaimofamoums
owed to Paxman’s firm for attomey fees.

34. The declaration submitted by Paxman, with invoices, establishes the reasonableness
of the fees incurred by Paxman. Isaac Paxman performed significant work preserving and saving
this Estate from total loss. This includes Mr. Paxman’s effective and hard work in negotiating the
. settlement agreement that preserved and prevented the loss of assets that are distributed as part of
the settlement agreement. Mr. Paxman also effectively preserved the Estate when, after entering
into the settlement agreement, Wende Throne attempted to obtain an order setting aside the
settlement agreement. These fees of Paxman are properly considered “costs and expenses of
administration” under Utah Code § 75-3-805(b).

35. VanCott, Bagley, Cornwall & McCarthy (“VanCott™) has submitted its Affidavit of
Attorney’s fees.

- 36. The hourly rates charged by VanCott are reasonable and appropriate, and comparable
with rates charged in the community for matters of the complexity of those facing the Estate.
Richard Gardner and others of VanCott performed significant effective work preserving and
saving this Estate from total loss. This includes Mr. Gamner’s effective and hard work in
negotiating the settlement agreement that preserved and prevented the loss of assets that are
distributed as part of the settlement agreement. These fees are properly considered “costs and |
expenses of administration” under Utah Code § 75-3-805(b).

37. Karen Kreek has submitted a request for fees. The records shows that Ms. Kreek
failed to respond to a motion for summary judgment filed against the Estate of Homer Engle, as
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discussed below, which resulted in a judgment against the Estate. Ms. Kreek committed an
apparent serious lapse by failing to respond to the summary judgment motion while serving as
counsel for the Estate.

38. Hi-Country Estates Homeowners Association through the supplemental declaration of
Ryan Bonham, filed February 13, 2017, states the Association received notice of the global
settlement agreement in this matter and the motion for approval thereof.

~ 39. The Association did not object to the approval of the Settlement Agreement and
agrees it is bound by it.

40. The Association seeks to keep its judgment lien, although it has not contested the
settlement, which did not provide for payment of the judgment entered by Judge Medley on
August 26, 2011, in the case of Hi-Country Estates Phase I Homeowners Association v. Homer
Engle, Utah 3" D, Court Case No. 070918272.

‘41. The judgment entered by Judge Medley in Case No. 070918272 was based upon the
Plaintiff’s unopposed Motion for Summary Judgment properly served upon Karen Bullock
Kreek, attorney for Wende Throne, Special Administrator of the Estate of Homer Engle. Despite
acting as attorney for the Estate of Homer Engle, Ms. Kreek did not oppose or file a response to
the Plaintiff’s Motion for Summary Judgment.

42. Review of the file shows the Order and Judgment entered Case No. 070918272 was in
error in that it awarded $87,411.86 in fees and costs, as well as $44,594 for unpaid assessments.
The fees requested in the plaintiff’s Affidavit totaled only $42,760.75, with costs in the amount
of only $244.61; the Affidavit did not request $87,411.86 in fees and costs. Thus, the judgment
was entered in error. The erroneous proposed form of judgment was served on Ms. Kreek, while
shewasservingaseomselforﬂneEmuofHomEngb,pﬁormiumtybytheCombm
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there is no record that Ms. Kreek filed any objection to the form of judgment containing the
serious error.

43. No effort has been made by any party to correct this error.

44, Given this serious oversight by Ms. Kreek, the Court concludes that the attorney fees
of Ms. Kreek should be subordinated to payment of the attorney fises of YHG, VanCott and
Paxman, whose effective work has preserved the Estate and led to the distribution of properties
pursuant to the Settlement Agreement.

45. At the time of the settlement, the parties could not predict with accuracy how much
would be obtained by the Estate. But it was hoped that the assets of the Estate would bring in
significantly more money that the Estate actually obtained after the properties were actually sold.
CmqinEsmtepmpaﬁaweremm,mdidthmughmneympayfmanofﬂm
expenses of the Estate, even though the Court finds that the properties were sold ina
commercially reasonable manner. Because of lack of money, there are insufficient funds to pay
for the expenses of attomey fees incurred by the Estate beyond amounts awarded in this Order, or
to pay the claims of Wende Throne, Judy Engle, Kathy Engle, and Roy Engle after the funds of
the Estate are used to pay attomey fees under Utah Code § 75-3-805(b).

46. The Court finds (a) that the $70,883.58 in funds held by the Estate should be paid to
satisfy the administrative expenses under Utah Code § 75-3-805(b) in the form of attomney fees
incurred by YHG; and (b) that the remaining balance should be equally split the partially pay the
attorney fees incurred by Paxman and VanCott, which the Court finds to be properly classified as
administrative expenses under Utah Code § 75-3-805(b) to the extent they are paid under the
instant order. Thus the Court finds it to be fuir and reasonable to pay YHG in the amount of
$60,315.25 as just and reasonable compensation for services rendered on behalf of the Estate of

10
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Homer Engle. (In its Order entered 2/25/17, the Court ordered that YHG could deduct
$10,000.00 from its trust fund in partial payment for these fees.) This payment of $60,315.25
leaves a balance of funds remaining in the Estate of $10,568.33 (i.e., $70,883.58 less
$60,315.25.)

47. The Court finds that the remaining $10,568.33 held by the Estate should be split to
pay a portion of the fees incurred by Paxman, on the one hand, and VanCott, on the other hand.
Thus, $5,284.17 is to be paid to Paxanan in partial compensation for fees incurred, and $5,284.16
is to be paid to be paid to VanCott in partial compensation for fees incurred. The Court finds that
these fees are properly classified as administrative expenses under Utah Code § 75-3-805(b) to
the extent paid herein, because the fees are paid for work that directly administered and/or
preserved the Estate. In light of the priorities mandated by Utsh Code § 75-3-805(b), the Court
ﬁndsmdwndudummﬁmefeedhcaﬁomshmldwm@hcemypaymm
previously entered in this case. Based upon the findings made above, the Court finds that it is fair
and reasonable that Ms. Kreek’s fee claim be subordinated to the fee claims of YHG, Paxman,
and VanCott.

43. Wende Throne, Judy Engle, Roy Engle and Kathy Engle also played instrumental
mlesintheptesmaﬁonofasseﬁofthe&m.Whi!eﬂncComtwashopeﬁxlforadiffe:ent
outcome, there are no funds remaining in the Estate to pay additional compensation. Thus the
Court does not award any payment to Wende Throne, Judy Engle, Roy Engle or Kathy Engle.

49. After the February 21, 2017 hearing on closing the Estate, Kathy Engle filed an
Emergency Petition to Stay the Final Order in Closing the Estate of Homer Engle, seeking to
consolidate Case No. 070918272, Hi-Country Estates v. Homer Engle, with the instant case. This
Petition is not properly before this Court, since under Utah R. Civ. P. 42(a)(1) the matter is to be

11
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addressed by the judge in Case No. 070918272—not in the instant case. In addition, the Court is
not persuaded that it would be fair and equitable to delay closing of this probate case to join that
case with the instant case. In any event, Hi-Country did not object to the settlement in this matter
and has recognized that it will not receive payment of its judgment in Case No. 070918272 from
the Estate of Homer Engle. To the extent that Kathy and Judy Engle, recipients of the Hi-Country
property, beﬁevetbatmhpmputyshouldnotbgmbaedbymyjudgmentﬁenmulﬁng
from Case No. 070918272, this Court’s order is not intended to prevent them from seeking relief
for legal or equitable reasons in Case No. 070918272 or by an independent action. See, e.g,, Utah
R. Civ. P. 60(d).
ORDER

Based upon the Court’s Findings of Fact and Conclusions of Law, IT IS HEREBY
ORDERED AS FOLLOWS:

1. The accounting provided by the Special Administrator is approved as to form and
content,

2, The funds held in trust in Case No. 090921857 (consolidated with the instant case by
Judge Parker’s stipulated Order of February 21, 2017) are to be provided to the Special
Administrator for administration and distribution consistent with these Findings, Conclusions,
and Order. A

3. Payment is to be made to York Howell & Guymon in the amount of $60,315.25 as just
and reasonable compensation for services rendered on behalf of the Estate of Homer Engle and
Wende Throne, Special Administrator of the Estate, from June 1, 2016 through February 22,
2017. ($10,000.00 of this amount has already been ordered paid during the February 21, 2017
hearingmdsubseqmtOrder.)T‘hepayMofﬁeSSOﬁlS.ﬁbalanceistobemadeon!yd?er
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the deeds/orders stated below are prepared, submitted to the Court, and signed by the Court.

4. From the remaining $10,568.33 balance of fimds held by the Estate, payment is to be
made as follows: $5,284.17 to Paxman, and $5,284.16 to VanCott. The fees of Karen Kreek are
subordinated to the fees of York Howell & Guymon, Paxman and VanCott, and no amounts
remain for payment of the balance of the Paxman or VanCott fees, or for payment of any of the
fees of Ms. Kreek,

5. Although Wende Throne, Judy Engle, Roy Engle, and Kathy Engle also played
instrumental roles in the preservation of Estate assets and while, again, the Court was hopeful for
a different outcome, there are no funds remaining in the Estate to pay additional compensation;
thus no payment is made to them.

6. The Hi-Country judgment lien from Case No. 070918272 has not been challenged in
this case, and thus is not affected by this Court’s Order. This Court’s Findings, Conclusions &
Order are entered without prejudice to any subsequent challenge to that lien that affected persons
may choose to bring in another case. No funds are available from the Estate, however, to pay the
Hi-Country claim, and the Hi-Country did not object to the Settlement Agreement that effectively
subordinated payment of the Hi-Country claim.

7. The estate of Homer Engle is settled, allowed, and approved as stated herein.

8. The transactions of the Special Administrator during this administration are confirmed
and approved.

9. The administration of the estate of Homer Engle is closed without further Accounting.

10. The assets which remain to be distributed to the parties pursuant to the terms of the
Settlement Agreement are to be distributed as follows:

a. Kathy Engle is to receive an undivided 5/6 transfer of Hi-Country property and
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all of the Crystal Star property;

b. Judy Engle is to reccive all of the Cherokee property, all of the Woods Cross
property, and an undivided 1/6 transfer of the Hi-Country property;
¢. Wende Throne, as Trustee of the Homer Engle Trust, is to receive the State

SueetPNpeny,imlusiveofaﬂMedandumtmhedsmEnmonsaidpmpeuy.

11. To the extent that prior orders of this Court may be deemed inconsistent with these
Findings, Conclusions and Order, such prior orders are superseded and amended by this Order.

12. York Howell & Guymon, counsel for the Special Administrator, is ordered to prepare
deeds/orders effectuating the transfer of the above-mentioned real properties, along with a brief
proposedordaforemrybythecomtstaﬁngﬂm,aﬁetmtryofﬂleCom't’sordastmnsfa;ning
those properties, this case is to be closed based upon the these Findings, Conclusions and Order.

13. The Special Administrator will be discharged of her duties and any further obligations
in connection with the estate of Homer Engle, (2) after preparing the deeds/orders transferring the
real property as stated above; and (b) after payment and distribution to the parties to this matter
in the proportions and amounts here outlined.

14. The Emergency Petition filed on March 10, 2017 by Kathy Engle is not properly
before the Court in the instant case, since under Utah R. Civ. P. 42(a)(1) the matter is to be
addressed by the judge in Case No. 070918272.

DATED this 6 day of April, 2017.

BY THE COURT
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I certify that a copy of the attached document was sent to the following
people for case 103901948 by the method and on the date gpecified.

EMAIL: JOHN W ANDERSON john@andersonhinkins.com
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EMAIL: LAUREN N DEVOE laurenémorrissperry.com
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EMAIL: KAREN B KREECK kbkreeckebullocklaw.com
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Date:
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CBRTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the following
people for case 103901948 by the method and on the date specified.

EMAIL: JUDY ENGLE wildfire99_2émsn.com
EMAIL: KATHY ENGLE kat22eng@ymail.com
EMAIL: ROY & ELLEN ENGLE Royengle2dgmail.com

04/07/2017 /8/ NAKIA NUUSILA

Date:

Deputy Court Clerk
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AFTER RECORDING, RETURN TO:
Stephen J. Mayfield, JD, LLM

York Howell & Guymon

6405 South 3000 East, Suite 150

Salt Lake City, Utah 84121

Telephone: (801) 527-1040

Grantee Address:
P.0O. Box 991
West Jordan, UT 84088

Serial #: 42:006:0055

Executor’s Special Warranty Deed

Wende M. Throne, Special Administrator of the Estate of Homer Engle, pursuant to
Order of the Court, dated April 7, 2017, a copy of the Order being attached as Exhibit A,
Grantor, of Salt Lake County, State of Utah, conveys to Judy Engle, Grantee, for the sum of Ten
and No/100 Dollars ($10.00), and other good and valuable consideration the following described
tract of land in Utah County, State of Utah:

Lot 7, Block 3, INDIAN HILLS SUBDIVISION, PLAT A, according to the Official Plat
thereof as recorded in the Office of the Utah County Recorder, State of Utah.

Commonly known as: 3059 Cherokee Lane, Provo, Utah 84604.
SUBJECT TO: 1. current general taxes, easements, restrictions, and rights of way of

record.

WITNESS the hands of the Grantors on April ,2017.

Wende M. Throne, Special Administrator
Estate of Homer Engle
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STATE OF UTAH )

§

COUNTY OF SALT LAKE )
On April , 2017, before me , a notary

public, personally appeared Wende M. Throne, Special Administrator of the Estate of Homer
Engle, proved on the basis of satisfactory evidence to be the person whose name is subscribed to

this instrument, and acknowledged she executed the same. Witness my hand and official seal.

NOTARY PUBLIC

> mwn
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AFTER RECORDING, RETURN TO:
Stephen J. Mayfield, JD, LLM

York Howell & Guymon

64035 South 3000 East, Suite 150

Salt Lake City, Utah 84121

Telephone: (801) 527-1040

Grantee Address:
P.O. Box 991
West Jordan, UT 84088

Serial #: 06-108-0061

Executor’s Special Warranty Deed

Wende M. Throne, Special Administrator of the Estate of Homer Engle, pursuant to
Order of the Court, dated April 7, 2017, a copy of the Order being attached as Exhibit A,
Grantor, of Salt Lake County, State of Utah, conveys to Judy Engle, Grantee, for the sum of Ten
and No/100 Dollars ($10.00), and other good and valuable consideration the following described
tract of land in Davis County, State of Utah:

ALL OF LOT 61, WEST WOODS MOBILE HOME PUD AMD.
CONT. 0.12 ACRES

Commonly known as: 1240 W. 525 S., Woods Cross, Utah 84087.

SUBJECT TO: 1. current general taxes, easements, restrictions, and rights of way of
record.

WITNESS the hands of the Grantor on April , 2017.

Wende M. Throne, Special Administrator
Estate of Homer Engle
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STATE OF UTAH )

§

COUNTY OF SALT LAKE )
On April , 2017, before me , a notary

public, personally appeared Wende M. Throne, Special Administrator of the Estate of Homer
Engle, proved on the basis of satisfactory evidence to be the person whose name is subscribed to

this instrument, and acknowledged she executed the same. Witness my hand and official seal.

NOTARY PUBLIC

C A mw

o
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AFTER RECORDING, RETURN TO:
Stephen J. Mayfield, JD, LLM

York Howell & Guymon

6405 South 3000 East, Suite 150

Salt Lake City, Utah 84121

Telephone: (801) 527-1040

Grantee Address:
P.O. box 1255
Riverton, UT 84065

Serial #: 16-31-351-020

Executor’s Special Warranty Deed

Wende M. Throne, Special Administrator of the Estate of Homer Engle, pursuant to
Order of the Court, dated April 7, 2017, a copy of the Order being attached as Exhibit A,
Grantor, of Salt Lake County, State of Utah, conveys to Wende Throne, Trustee of the Homer
Engle 2010 Trust, dated February 3, 2010, Grantee, for the sum of Ten and No/100 Dollars
($10.00), and other good and valuable consideration the following described tract of land in Salt
Lake County, State of Utah:

Beginning at a point 1,028.6 Feet No. and 425.7 Feet East from the Southwest corner of
Section 31, Township 1 South, Range | East, SLB&M and running thence East 359.1
Feet; thence North 60.65 Feet; thence West 359.1 Feet; thence South 60.65 Feet to the
point of beginning.

Subject to a right-of-way in favor of the Salt Lake city Suburban Sanitary District as
shown by the right-of-way agreement recorded in Book 2484 Page 536, Official Records,
the center line of which is described as follows:
Commencing at a point 161 Feet East of the Southwest corner of the above property;
thence North 60.65 Feet more or less to the North property line at a point 161 Feet East
of the Northwest corner of said property.

Commonly known as: 3976 S. State Street, Salt Lake City, UT 84109.

SUBJECT TO: 1. current general taxes, easements, restrictions, and rights of way of
record.
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WITNESS the hands of the Grantors on April ,2017.

Wende M. Throne, Special Administrator

Estate of Homer Engle
STATE OF UTAH )
COUNTY OF SALT LAKE )§
On April ____, 2017, before me , anotary

public, personally appeared Wende M. Throne, Special Administrator of the Estate of Homer
Engle, proved on the basis of satisfactory evidence to be the person whose name is subscribed to

this instrument, and acknowledged she executed the same. Witness my hand and official seal.

NOTARY PuBLIC

= mow
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AFTER RECORDING, RETURN TO:
Stephen J. Mayfield, JD, LLM

York Howell & Guymon

6405 South 3000 East, Suite 150

Salt Lake City, Utah 84121

Telephone: (801) 527-1040

Grantee Address:
P.O. 2225
Arvada, CO. 80001

Executor’s Special Warranty Deed

Wende M. Throne, Special Administrator of the Estate of Homer Engle, pursuant to
Order of the Court, dated April 7, 2017, a copy of the Order being attached as Exhibit B,
Grantor, of Salt Lake County, State of Utah, conveys to Kathy Engle (or to any assignee as she
shall designate in a subsequent deed), Grantee, for the sum of Ten and No/100 Dollars ($10.00),
and other good and valuable consideration five-sixth (5/6) of the following described tracts of

land in Salt Lake County, State of Utah:

Parcel No. 32-21-100-004 (Lot 123)
Parcel No. 32-21-100-003 (Lot 124)
Parcel No. 32-16-300-005 (Lot 130)
See Attached Exhibit A regarding the respective Legal Descriptions.

SUBJECT TO: 1. current general taxes, easements, restrictions, and rights of way of
record.

WITNESS the hands of the Grantor on April , 2017.

Wende M. Throne, Special Administrator
Estate of Homer Engle
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STATE OF UTAH )

§

COUNTY OF SALT LAKE )
On April , 2017, before me , a notary

public, personally appeared Wende M. Throne, Special Administrator of the Estate of Homer
Engle, proved on the basis of satisfactory evidence to be the person whose name is subscribed to

this instrument, and acknowledged she executed the same. Witness my hand and official seal.

NOTARY PUBLIC

> v

Py
L
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EXHIBIT A
Parcel No, 32-21-100-004 (Lot 123)

Beginning at a point which is North 2121.69 feet and East 1000.09 feet from the West 1/4
comer of Section 21, T4S, R2W, $.L.B & M and running thence § 76° 05" 19" E, 853.56
i 10.2 point on a 500 ft radius curve to the lefl (radius point bears § 76° 05° 19" £)
thence Southerly along said curve an arc distance of 203.16 ft (dela angle = 23° 16' 49"):
thence S 9° 22" 08" E, 130,00 feet to a point on a 600.00 foot radius curve to the right
(radius point bears S 80° 37" 52" W, thence Southerly along said curve an ar distance
of 240,00 feet (delta angle=22° 55 06”); thence S 1332’ 56 W, 29.17 feet, more or
less. to the 40 acre line; thence West along said 40 acre line 182384 feet, more o less, to
the % Section line; thence N 0° 06’ 16" E along said % section line 123,57 feet to a point
on @ 1300.00 foo radius curve to the right (radius point bears $ 33° 26* 24" E); thence
Northeasterly along said curve an arc distance of 206.62 feet (delia angle= 9° 06 24™);
thence N 65° 40" 00" E, 589.82 feet to a point on a 500.00 foot radius curve to the Ieft
(radius point bears N 24° 20" 00” W), thence Northcasterly along said curve an arc
distance of 451.65 feet (delta angle= 51° 45’ 19"} to the point of beginning.

Subject to a 25 foot R/W along the Northwesterly, Easterly and Southeasterly sides, and
also subject to a restricted asea,

Parcel No. 32-21-100-003 (Lot 124)

Beginning at a point which is North 3090.81 feet and East 1499.71 feet from the West %
comer of Scetion 21, T4S, R2W, S.L.B & M and running thence S 58° 25" 27° E, 966.27
feet, thence S 56° S8 10 W, 314,51 feet to a point on a 230.00 foot radius curve o the
left (radius point bears S 33° 01" 50" E; thence Southwesterly along said curve an arc
distance of 137.17 feet (delta angle = 33° 40° 20") to a point on a 230.00 foot radius
curve to the left (radius point bears § 66° 42° 10" E); thence Southwesterly along said
curve an arc distance of 10.95 feet (delta angle= 2° 43° 37); thence S 20° 34" 13" W,
352.65 feet t0 a point on a 500 foot radius curve 1o the left (radius point bears S 69° 25
47" E): thence Southwesterly along said curve an are distance of 58.11 feet (delta angle=
6°39° 32°); thence N 76° 05’ 19" W, 853.56 feet ta a point on a 500.00 foot radius curve
10 the left (radius point bears N 76° 05 19° W); thence Northeasterly along said curve an
arc distance of 17.26 feet (delte angle = 1° 58" 417) thence N 11° 56" 00”. 554.03 fect to
a point on a 450.00 faot radius curve to the right (radius point bears S 78° 04° 00" E):
thence Northeasterly along said curve an are distance of 345.58 feet delta angle= 43° 59"
60"); thence N $5° 56 00" E. 232.99 feet to the point of beginning.

Subject to a 25 foot R/W aleng the Northwesterly and Southwesterly sides, also subject
10 a restricted area.

08405

Parcel No. 32-16-300-005 (Lot 130)

Beginning at a point which is South 1707.20 feet and East 1082.44 feet from the West %4
comer of Section 16 T4S, R2W, SLB&M and running thence S 34° 04° 00" E, 727.36
feet; thence S 55° 56 00™ W, 232.99 feet to a point on 2 450.0 foot radius curve to the
left (radius point bears $ 34° 04' 00" E); thence Southwesterly along said curve an are
distance of 345.58 feet (delta angle = 44° 00°00"); thence S 11° 56" 00" W, 210.00 feet:
thence N 78° 04° 00" W, 946.50 feet; thence N 27° 09° 50" W, 314,68 feet; thence N 55°
39° 35 E, 1316.34 feel to the point of beginning,

Subject to 2 25 foot R/W along the Southwesterly side, also subject to a restricted area.
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AFTER RECORDING, RETURN TO:
Stephen J. Mayfield, ID. LLM

York Howell & Guymon

6405 South 3000 East, Suite 150

Salt Lake City, Utah 84121

Telephone: (801) 527-1040

Grantee Address:

P.0. Box 991
West Jordan, UT 84088

Executor’s Special Warranty Deed

Wende M. Throne, Special Administrator of the Estate of Homer Engle, pursuant to
Order of the Court, dated April 7. 2017, a copy of the Order being attached as Exhibit B.
Grantor, of Salt Lake Cousty, State of Utgh, conveys to Judy Engle, Grantee, for the sum of Ten
and No/100 Dollars ($10.00), and other good and valuable consideration, one-sixih (1/6) of the
following described tracts of land in Salt Lake County. State of Utah:

Parcel No. 32-21-100-004 (Lot 123)

Parcel No. 32-21-100-003 {Lot 124)

Parcel No. 32-16-300-005 {Lot 130)

See Attached Exhibit A regarding the respective Legal Descriptions.

SUBJECT TO: 1. cument general taxes, easements, restrictions, and rights of way of
record.
WITNESS the hands of the Grantor on April ___, 2017,

‘Wende M. Throne, Special Administrator
Estate of Homer Engle
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STATE OF UTAH }
COUNTY OF SALT LAKE )

On April 2017, before me - a notary
public, personally appeared Wende M. Throne, Special Administrator of the Estate of Homer
Engle, proved on the basis of satisfactory evidence o be the person whose name is subscribed to

this instrument, and acknowledged she executed the same. Witness my hand and official seal.

NOTARY PUBLIC

mrma
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EXHIBIT A
Parcel No. 32-21-100-004 (Lot 123)

Beginning at 2 point which is North 2121.69 feet and East 1000.09 feet from the West 1/4
comer of Section 21, T4S, R2W, S.L.B & M and running theace $ 76° 05' 19” E, 853.56
£.10 2 point on a 500 t radius curve to the left (radius point bears $ 76° 05° 19 E)
thence Southerly along said curve an arc distance of 203,16 fl (delta ungle = 23° 16" 49
thence § 9°22° 08" E. 130.00 feet to 2 point on 2 600.00 foot radius curve o the right
(radius point bears § 80° 37" 52” W), thence Southerly along said curve an arc distance
of 240,00 feet (delta angle=22° 55° 06”); thence S 13°32" 56" W, 29.17 feet, more or
less. to the 40 acre line: thence West along seid 40 acre line 1823.84 feet, more or less. to
the Y Section line; thence N 0° 06 16 E along said % section line 123.57 feet 10 a point
on a 1300.00 foot radius curve to the right (radius point bears § 33° 26° 24" E); thence
Northesterly along said curve an arc distance of 206.62 feet (delta angle= 9° 06" 24");
thence N 65° 40° 00" E. 589.82 fect to a poini on 2 500.00 foot radius curve o the left
(radius point bears N 24° 20° 00” W) thence Northeasterly along said curve an are
distance of 451.65 feet (deita angle= 51° 45" 197} to the point of beginhing.

Subject (0 a 25 foot R/W along the Northwesterly, Easterly and Southeasterly sides, and
also subject (0 a restricted arca.

Parcel No. 32-21-100-003 (Lot 124)

Beginning at & poin: which is North 3090.81 feet and East 149,71 feet from the West %
comer of Section 21. T4S, R2W, S.L.B & M and running thence S 58° 25 27" E, 966.27
feet; thence § 56° S8° 10" W, 314.51 feet to a point on a 230.00 foot radius curve to the
Teft (radius point bears $ 33° 01" 50” E; thence Southwesterly along said curve an arc
distance of 137.17 fect (delta angle = 33° 40° 20°) to a point on a 230.00 foot radius
curve to the Jef (radius point bears § 66° 42' 10" E); thence Southwesterly along said
curve an arc distance of 10.95 feet (delta angle= 2° 43" 37"); thence § 20°34" 13" W,
352.65 feet 1o a point on a 500 foot radius curve (o the left (radius point bears § 69° 25°
47" EJ; thence Southwesterly along said curve an arc distance of 58.11 feet (delta angle=
6° 39" 327); thence N 76° 05" 19" W, 853.56 feet to a point on a 500.00 foot radius curve
 the left (radius point bears N 76° 05" 19" W); thence Northeasterly along said curve an
arc distance of 17.26 feet (delta angle = 1° 58 417) thence N 11° 56” 00, 554.03 feet o
4 point on 2 450.00 foot radius curve to the right (radius point bears S 78° 04 00" E):
thence Northeasterly along said curve an arc distance of 345.58 feet delta angle= 43° 59°
60"); thence N 55° 56" 00" E, 232.99 feet to the point of beginning.

Subject to a 25 foot R/W along the Northwesterly and Southwesterly sides. 2lso subject
to arestricted area.

08409

Parcel No. 32-16-306-005 (Lot 130)

Beginning at a point which is South 1707.20 feet and East 1082.44 feet from the West ¥
comer of Section 16 T4S, R2W, SLB&M and running thence § 34° 04° 00° E. 727.36
feet; thence S 55° 56' 00” W, 232.99 feet to a point on a 450.00 foot radius curve to the
Teft (radius point bears S 34° 04 00" E); thence Southwesterly along said curve an arc
distance of 345.58 feet (delta angle = 44° 00'00"); thence § 11° 56’ 00" W, 210,00 feet:
thence N 78° 04° 00” W, 946.50 feet; thence N 27° 09" 50" W, 314.68 feet; thence N 55°
39° 35" E, 1316.34 feet to the point of beginning.

Subject to 2 25 foot R/W along the Southwesterly side, also subject to a restricted area.
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EXHIBIT B
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Name: Kathy Engle, Pro S¢ i
Petitioner NOVZ6 28

Address: P.O. Box 2225 e
Arvada, CO 80001 .,w%
Telephone No: 801 898-2444 cell

ProSe

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

3
3
8

5
z
g

5
#
5
:

MGG

STATE OF UTAH

ORDER QUIETING TITLE
(CRYSTAL PROPERTY)

in the matier of the Estate of

110
B09p-409% - &4 %101 ~ 4003

00 *+T$ W L5320 $102/20/21

HOMER ENGLE,

Deceased
ProbateNo. 10-3901948

Judge Keith Kelly

Kathy Engle claims ownership of certain real property locased in Salt Lake County, State

of Utah, parcel no. 15-22-476- i address of 1373 West Crystai A West

Valley, Utah, and legally described as foliows (the “Crystal property”):
The West 100 feet of Lots 11 and 12, and the West 100 feet of the North 37.8 feet of
Lot 13, Block 11, CHESTERFIELD PLAT “A", according to the official plat thereof
as recorded in the office of the Salt Lake County Recorder.
Certain other interested persons also claim ownership of the Crystal property, including

the Decedent’s children, and/or various entities they claim to own.

A N ing evi dentiary hearing, making findings of

fact in open court, and the claimed heirs to the

estate, the Court finds that all of the persons claiming titl 10 the Crystal property in connection with

he above-captioned estate are partis to thi ing and are subject to the orders of this Court

‘and their claims have becn resolved by this order.

Ent 11768466 BK 10196 PG 4607
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‘As apiong the paties, tile is bereby quieted in the uame of KATHY R. ENGLE.
“This order evidences that all of the right, title and interest of the parties ere subject to the.
otders of this Coust and has been resolved by this order

‘This ordes may be recorded s necessary 10 cleas tile 1o the “Crystal Property”.

DATED this__2%_dayor__779V. 2013

By THE COURT:

T i 13 1 TRUE COOY OF.
Lcaiey Tt T 3.0 YAUE GO O

2
SEIRCEEIAT WAL Laxe cou;
SHTE G Uy

BK 10196 PR 4508

08413
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Addendum G
Transeript of Hearing To Close Probate
February 21, 2017

Addendum G
Transcript of Hearing To Close Probate

February 21,2017

IN THE THIRD JUDICIAL DISTRICT COURT, SALT LAKE

SALT LAKE COUNTY, STATE OF UTAH

IN THE MATTER OF THE ESTATE OF : Case No. 103901948  *

HOMER ENGLE. © Appellate Court No. 20170382

PARTIAL TRANSCRIPT - FEBRUARY 21,2017
BEFORE

JUDGE KEITH KELLY

CAROLYN ERICKSON, CSR
CERTIFIED COURT TRANSCRIBER
1775 E. Elien Way
Sandy, Utah 84092
801-523-1186
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23 | but my understanding is Kathy Engle tried in good

For the Petitioner, Wende Throne: STEPHEN J. MAYFIELD
Attomey at Law
For Other Parties: BRETT W, HASTINGS
KAREN B. KREECK
STEPHEN R. SLOAN
QUINN A. SPERRY
LAUREN N. DEVOE
Astorneys at Law
For Entities: ISAACD. PAXMAN
Attareey at Law
Other parties: Kathy Engle
Judy Engle
Roy Engle
INDEX
‘ORAL ARGUMENTS Page
Tudy Engle 45, 90
Kathy Engle 29,56, 82
Bren W. Hastings 105
Karen B. Kreeck 60,97
Stephen Mayfield 21,72,111
Isaac Paxman , 103
Stephen Sloan 9,41, 53, 65, 102
Quinn Spexry 8
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1 the Settlement Agreement it talks about the Woods Cross

2 | property was transferred subject to that HOA’s claim against
3| that property. So we’re asking for the same treatment.

1 THE COURT: Okay, anything else?

5 MR. SPERRY: That’s it, Your Honor, unless you have

6 | any additional questions for me.

7 THE COURT: Not at this time.
8 MR. SPERRY: Thank you.
9 THE COURT: Okay, let me hear from the Special

10 | Administrator’s counsel next and then I/11 hear from Kathy
11 | Engle and then Judy Engle last. 1 think those are the

12 | persons who have an interest in the Bi-Country issues.

13 Mr. Mayfield?

14 T HR. MAYFIELD ] Your sonor, with regard to Hi-

15 | Country, one of the biggest problems we have in this case

16 | with regard to Hi-Country is we have certain language in the
17 | Settlement Agreement which has just been quoted by counsel
18 | suggesting that these properties be passsed, that theze’s no
19 | warranty as to passing free and clear of liens. The problem
20 | though is, the Settlement Agreement was entersd into by the
21 | parties in good faith for the purpose of resalving these

22 | issues. I'm certain that Kathy Engle will address this issue

th to
Y g T e

24 | negotiate with Hi~Country, received no response from them in

25 | a reasonable way which would allow her to effect a settlement

21
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which was intended here for the properties to be dealt with

in a way so she could receive those properties as well as

Judy Engle could receive those properties free of liens.

It’s also very important that we remind the Court that notice

has been given to y on i was given
to Hi-Country back in 2014 —

THE COURT: And I think there’s no dispute on that
issue.

MR. MAYFIELD: Correct, Your Honoxr.

THE COURT: But the guestion T have is, if I issue
an order saying the property is transferred to Kathy and Judy
Engle in their fractional percentages, free of liens, is that

just going to be immediately overturned by the Court of
eCTItely orertumnec Y S RO e

Appeals saying I have no to enter such an_order?

MR. MAYFTELD: I would argue no, Your Honor, the
reason being because they are coming before the Court with
unclean hands. They’re relying upon a‘_sl‘:atm:e ;l;d‘r;s
;:h;y ;1:(0 have their liens in place, the whole time though
they were not acting in good faith to negotiate with Kathy
Engle to get this resolved in a reasonable manner.

THE COURT: Did they have a duty to nego - once
they - they obtained a judgment -

MR. MAYFIELD: They do.

THE COURT: - do they have a duty to negotiate -

MR. MAYFIELD: They did, Your Honor, when they were

22
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13
14

1| informed of the fact that this settlement was in place, again

2 | we're talking about notice of this settlement which goes back

3| to 2014, they received notice that this issve as to whether
4| liens would be released and whether those claims would go

5 | forward, I mean, it‘s actually very telling the fact that
forward

6 | counsel hes questioned the Court as to we’re here to ask, to
7| actually ask the Court if we’re going to have our liens have

8 { the teeth they're suppose to have in the statute.

9 THE COURT: Let me ask you this then. We've got -

10 | there’s a settlement. For a period of time it was an
11 | executory settlement and it contemplated that various players
12 | who were before the Court who entered - signed the

13 | settlement, wouid negotiate with third parties.

14 MR. MAYFIELD: Correct.

15 THE COURT: &nd the parties specifically wanted a
16 | period of time to try to megotiate and it was successful as

17 | to Fannin, as to McKinley due to Kathy Engle’s efforts and to

18 | others that even the water company that dealt with - I mean,

19 | there’s a bunch of negotiations that were all resolved and
20 | the only one as I recall, as I understand is Hi-Country. It

21 | was not resolved. Does Hi-Country have - at the point that

pe Ay

22 | the settlement was entered Hi-Country had a judgment, had to
23§ file a motion for summary judgment against the estate.

24 | Counsel at that time for the estate did not respond to the

25 | motion as I understand and as a result, judgment was entered

23
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against the estate.

MR, MAYFIELD: Correct.

THE COURT: So - but even absent a judgment,
there’s this right to a lien under the, under the - I want to
say the Community Association Act, I want to say Condominium
Code but this was Community Association Act and so where — is
there a duty of a lien holder to negotiate, to accept less
than full payment of the lien?

MR. MAYFIELD: Yes, Your Ronor. My response to
that is it’s based on the circumstances. If this estate had

gone through the normal course of estate administration and

we're talking about who get distributions of assets, and
g A e e A e s =

there’s no Settlement Agreement in place which they were
here’s mo Set >nt Agreement in place which they wer

informed of as to which might affect their rights, thep I
iformed OF 2o To which might Lot thelr CTont. TheR

thisk their argumen: ound. But we’re not talking

about that, we're not talking about standard administration,

we’re talking about a specific Settlement Agreement which: was

agreed by the Court. The Court ordered that they be given
T
notice so they could made aware of the fact that their rights

of lien were being potentially modified by court order.

THE COURT: But they didn’t get notice until about
2 year later, did they? I thought they got notice -

MR. MAYFIELD: They got notice -

THE COURT: -~ after that executory period.

MR. MAYFIELD: - (inaudible). 2014 is when they

08320

1| So, that period goes by. 2014, it‘s not longer confidential

2| and notice is given to Hi-Country. So they hear about the
31 settlement at that point.

4 MR. MAYFIELD: But -

5 THE COURT: What duty, if any, did they have?

6 MR. MAYFIELD: That’s a great point, Your Honor.
7| There's actually two kinds of - there was fommal notice

8 | issued by Certificate of Service, but also, as I understand
9] it - again this is for Kathy Engle to address - that she
10

reached out to them and tried to negotiate and informed them
11 | of the Settlement Agreement.

12 But here’s the issue, the Court ordered us, me

13 | specifically as counsel for the Special Administrator to

15 | to this issue. So this fssue could come before the court so

16 | they’d have an opportunity to argue this issye as to whether
17 | liens would be still subject to the order of the court. They

18 | never did that. They didn’t show up here until this hearing,

19 | we‘re trying to get this estate closed and now they’re

20 | arguing that their liens apply and they‘ve had opportunity

21 | upon opportunity to respond to the notice they’ve been given
22| and to raise an ;bje—;:tion as to the terms of the settlement
23 | which -

22 THE COURT: Well, that’s - and that's true in the

25 | sense that once it became public, notice was provided to '
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third parties including Hi-Country and those third parties

2 | were given a period of time to respond and object to the
3| settlement and that time passed. 1 considered all objectlions
4 | and approved the settlement. In fact, some of the parties
5 | attempted to object to the settlement and we considered all
6 that. The settlement is appircved‘ So Hi-Country misses ‘thit
7 | boat so to speak -
8 MR. MAYFIELD: Correct. '
9 THE COURT: ~Wup
10 | and object to the Settlement Agreement. Does the Sertiemept |
11 | Agreement contemplate that their liens would be wiped outf ]
12 MR. MAYFIELD: The Settlement Agreement does nok
13 | contemplate their liens would be wiped out but the Court’s
14 | wnderstanding was as was the parties that they would :
15 | nagotiste becsuse they were informed, they were given nothce
16 | of the fact that this issue would come before the court and
kel they were - gpecifically the Court wanted them to have no‘tice
18 | so they could raise this issue at a prior time which they,
15| didn’t do because that was the issue. We’rs talking about
20| the aifference between a standard general administration hnd
21 | this administration subject to a Settlement Agreement whith
22 | contamplated the possibility that their lien rights wouldibe
23| lost if they didnrt negotiate in good faith. I thimk thaf
24 d;es superced;—_t;e statute in that they bad the opportunity
25 | and the question uas,[é?d they have the duty? . Yes,/ theyihad
?27
09322
3
1{ a duty because they were given notice -
2 THE COURT: Their duty was to negotiate.
3 WR. WAYFIELD: T chink their duty was to negotiate.
4| They're also duty was to come to the Court and . vﬂg'yL»,‘nm
5 | we don’t Pelieve that the Court has the authority to remove
6 our. lien rights. They‘didn't dif‘hat. And the argument has
7| been, well, the person who received notice, died. The person
8 | who received notice was an agent of the organization and they
9 | received notice in plenty of time.
10 THE COURT: Well, there’s no dispute about that.
11| Notice was -
12 MR. MAYFIELD: Right.
13 THE COURT: -~ given, that’s not disputed. :
14 MR. MAYFIELD: Right. So that‘s the estate’s
is pesition, Your Honor, is that these liens should not carry
16 | forward just because notice was given, they had a duty to
17 | negotiate and a duty to come forward and raise these issues
18 );;s-j& I mean we’ve been waiting to get this done simply
19| ‘as the Court, as Your Honor indicated, to get properties sold
20 | so there would be sufficient liquid funds to get this
21| resolved. They’ve just been sitting on their hends so to
22| speak to raise this issve which they knew they were subject
© 23} to years ago.
24 TEE COURT: Okay, thank you.
25 MR. MAYFIELD: Thank you, Your Homor. B
28
KTk
I
1 THE COURT: Kathy Engle?
2 MS. K. ENGLE: Thank you, Your Honor. The order
3| that was issued on November 27, 2013, it says order to confer
4 i to tiate a ttl t with the Hi-Country ‘
5 | Estates Homeowner’s Association. Kathy Engle is granted
§ | authority, and 1’1l kind of skip by that, regarding the
7| $87,000 judgment including the $44,594 claim filed. So it's
8| twofold, it was both judgments that I was able to try to
9 | negotiate and I did that in good faith on several occasions.
10 1 filed 'll’; szatu; x;wrt with the Court_ami—I_wenE_E_o_the
1 W several times to talk to them, Mr.
12 | Mayfield wrote a letter to them explaining the Settlement
13 | Agreement. T hand delivered it to Arlene Johnson who wad the
18| president at that Tims of the board, also ACS who took over
15 ;ftu_’!-_i:b—y Wilson passed away, I believe. Thay were also
16 | informed of the Settlement Agreement. So they were fully
17 | informed on many occasions, through emails, through verbdl,
18 | through letters, with counsel and they still did not perfect
19 | their claim. They did not even call to even let anybody'
20 | know, they just ignored it.
21 THE COURT: So are you arguing that under the
22 | statute, Community Association Act, they had to do something
23| that they failed to do to perfect their lien on the propérty
24 | as it goes to the property, as opposed to a claim against the
25 ;star.e’i o i
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Well, on the judgment, especially the
$87,000 juagment, that was an after death judgment and both
3| those actually were after death judgments, the 44 and the 87

4| and the 87 actually was doubled up, It included the legal

5] fees as well as the $44,000. So the judgment is actually a

§ | duplicate of the HOA fees for the 2006 lien.

7 The 2006 lien was filed against Homer Engle when he

8 | did not own the properties and I was never notified as

9 | (inaudible) and my due process, T didn’t even know that those
inauvdible) and my proges

10 | liens were on the properties.

1 THE COURT: Let’s step back though. The lawsuit —
12 | and I‘ve looked at the papers - against, it was against the
13 | estate itself. What was the case number of that lawsuit? In
14 | other words, wasa't that lawsuit agsigned to a different

15 | judge?

16 MS. ENGLE: Tt was and the original lawsuit that

17 | was filed back in 2000, 2001, ummm -

18 THE COURT: You mean 2011.

19 MS. ENGLE: 2001 was filed against Ruth Hansen, my

20 | stepmother -

21 THE COURT: Oh, oh. T thought we were talking

22 | about the lawsuit against the - what I’'m referring to is the

23 | lawsuit where Hi-Country sued the estate of Homer Engle.

24 MS. ENGLE: Well, that was a counterclaim. The
e ———
25 | original lawsuit was filed in 2001 and - 2000 -
30
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bridge?

Karen Kreeck filed - was silent. She didn’t say anything
about the motion for summary judgment, she didn’t say
anything about —

entered.

she didn’t do anything about it.

are deemed admitted and judgment was entered against the

Ms. ENGLE: That’s when they got both judgments.
THE COURT: Right. And the reason they got the

Judgment is because counsel for the estate did not respond to

a motion for summary judgment. In other words, they file a

motion for summary judgment, at that time the estate could
—_—

have tried to mak _of these arguments.

MS. K. ENGLE: That‘s true.

THE COURT: But they defaulted.
Dub they defauite

MS. K. ENGLE: That’s true.

THE COUR

: S0 isn‘t this all water under the

MS. K. ENGLE: Well not really because whoever, Ms.
Well not reaily becaus =

THE COURT: Well, I mean that’s why judgment was

MS. K. ENGLE: Right, because she was silent on it,
THE COURT: There was no response and -
MS. K. ENGLE: And when -

THE COURT: - under Rule 7 it’s deemed, the facts

association.
T

MS. K. ENGLE: Right, and then she withdrew a month |

34
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1| later from this case, 07, but she did not withdraw from the

2| case back in 2001 and 2002 which complicated things.

3 THE COURT: Okay.
4 MS. K. ENGLE: So -
5 TRE COURT: But we need to get to the point. I

6 | wnderstand your point that you're frustrated that a judgment

7| was entered bit the reality here is the judgment was entered

8 | because thesei- no response was made to the Association when

9 | it filed for a motion for summary judgment -

0 MS. K. ENGLE: Right.
11 THE COURT: - against the estate.
12 MS. K. ENGLE: And so they couldn’t even correct

13| the priorities inside the judgment, you know, the duplicate
14 | HOA fees and the motions that weren't filed with the

15 | attorney’s fees. I mean all of that could have been dealt
16 | with, but it wasn‘t and 5o what_I'm also saying here too on
17| their part, they had a duty to perform and they failed to

18 | perform and under 75-3-1102, it says “Upon the making of the
19 | order and the execution of the agreement, all further

20 | disposition of the estate is in accordance with the terms of
21 | the agreement.” S$o, by them failing to show and perfect

22 | their claim, and their lien, 200§ lien, and they were fylly

23 | aware of the Settlement terms, they give up that right
24 | because they didn‘t follow the settlement terms and according

25 { to 75-3-1102 is a conflict of interest with the Probate Code

35
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But let me look at the next ome which is 070918272,

MS. K. ENGLE: They reopened it So that they could
do a counterclaim.

THE COURT: And that is, that was filed in 2007.
There was a motion filed for summary judgment in 2008 and
then, and then it looks like there’s an order of
consolidation - let me look that up to see. It may not even
pull up.

MS. K. ENGLE: I gave you that Order of
Consolidatien.

THE COURT: Right. Twl
consolidation but the bottom line was in October 15, 2010

there was a motion for summary judgment, there was a notice

was a not;

of death and itution of party and there was an order and
judgment, basically Judge Medley entered a decision to lift a
stay and on plaintiff’s motion for summary judgment. That
was 5/20 of 2011 and it mentions the fact that a stay was
issued because there was a notice of death and the court says
this is the key, key language, it says, “The plaintiff has

now filed a notice to submit for decision regarding
Q0w S1.°C F fovice Do svbmit or.resE

Judgme

Plaintiff’s Motion for Summar: ~ That's the

association’s motion against the estate of Homer Engle “and

it should be noted that on December 17, 2010 plaintiff filed

a notice, withdrawal notice to submit for decision which was

served upon counsel, Karen Bullock Kreecl

, attorney for Wende

1 Throne, Special Administrator for the estate of Homer Engle.
2| The Court finds based upon proper service that plaintiff’s

3| motion for summary judgment, memorandum in support, the

4| December 17, 2010 withdrawal of notice to submit for

5 decision, the notice of death and stipulated substitution of
6 party and present notice to submit for decision, that the

7| estate of Homer Engle has been properly served and is on

8| notice of plaintiff’s pending motion for summary judgment

9 | which is uncpposed. So the estate of Homer Engle has not

10 | sought an sxtension of time to respond to plaintiff’s motion.

11 | Based mpon the undisputed facts set forth in plaintiff’s
aesd Pon the unclapured Iacts sef foreh b plalmt¥

12 | memoramdum in support which are now deemed admitted as set
T T s e e e e T

13 | forth in Rule 7C(3)(a), Utah Rules of Civil Procedure,
L e e e e e

14§ plaintiff’s motion for summary judgment is granted and was

15 | prayed for including reasonable costs, fees and interest in

16 | prosecuting the action. Counsel for plaintiff is directed to
17| submit an order and judgment consistent with the minute

18 [ entry.” And then that was submitted. That was the minute

19 | entry. Then the order of judgment was filed and then signed
20 | August 29, 2011 and that the judgment was $44,594 but then
21§ when the attorney fees are added, it’s, they had attorney

22 | fees of $87,411.86

23 MS. K. ENGLE: That’s what I was saying though,

24 | they doubled up -

25 THE COURT: Well I think they did, I think they did
————

a3
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because I think the attorney fees that were submitted led
there to be a total of $87,000.

MS. K. ENGLE: Tt was $42,000 for attorney’s fees
and -

THE COURT: And that’s the point, the attorney fee

affidavit, I, this has been several years but it looked like

the amount of judgment was entered in error, But this is
Judge Matthew Bates’ case. If the parties to that - I mean
the problem was that the estate defaulted. The sstate - T

mean, that was one of the problems early on in this that
ne of the problems early on in th's the

there was a default, it vas submitted to counsel. The

judgment itself that has that major mistake is mailed to
o ST LA s T mT R ST

Raren Bullock Kreeck, the Bullock Law Firm on July 22", more

than a month before the order was entered and there was no

objection

MS. K. ENGLE: That's right.
THE COURT: 5o, basically what we have is the
ey e R

estate defanlts, there’s a judgment against the estate and
oo SRR, ITUTTRE B ATTEEET AETUN MURLARIES

hat we have. So, at any rate, I go through that

thats
because the record should be clear as to what happened.

There is a judgment for, against the estate for $44,514 and a
$87,411 and it appears on its face to be in error. $87,000
appears to be what the total judgment should have been but -

MS. K. ENGLE: Wobody caught it.

THE COURT: Well, it was sent to the counsel for

08330



3| that instead of the principle amount of the judgment

—

1| the estate and the counsel for the estate didn‘t look at it

2| and say, Hey, ahbh, there - essentially what it meant was

ing

4| $44,594 it vas really the principle judgment ended up being
51 $89,000 because the attorney fee amount, as I recall when I
6 | looked at this several years ago was not $87,000 which you

7| would not have expected there to be $87,000 of attorney fees
8| in a case where you get a default judgment even with the

9 | amount of work that was required due to the estate. It never

10 | went to trial. You would not expect $87,000 of attornmey fees

11| to be there in a case where, where there’s a complaint filed,

12 | an answer, motion for summary judgment. But the point is,

13 | this is not my case. This is the case of Matthew Bates and

14 | if somebody whose affected by the judgment wants to challenge

15 | it, it appeacs they’ve got to go to Matthew Bates and do

16 | that.

Wi MS. J. ENGLE: Can I say something on that?

18 THE COURT: Of course.

19 MS. J. ENGLE: There is a problem with that and

20 [ correct me if I‘m wrong but I was talking to Kathy, this last

21 | case number, ahbh, the 272, ending in 272 case is what this

22 | judgment was filed under but when they consolidated this case

23 | they did it the exact same way that is in front of you here

24 | today with this eviction matter with me -

25 THE COURT: I agree with you. They should

1
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One of the questions]- I ask that the overall
.One of the quest [ ask that the over

question which is how did the work, I mean, what seems to me

to be the fairest thing is to look at how the attorneys work

helped preserve the estate and prevent it from being lost.

One of the big things that we just discussed that kind of
stands out is you were counsel for the estate at the time the
e

motion for summary judgment was filed. It was granted

because there was no response and then we have what I think

should have been an $87,000 judgment ended up being kind of a
Fe 7 nt encec up Delmg kinc S

double dip because of that form of judgment which essentially

- I think what appears from the documents is that it was a
$44,000 judgment in principal and then intended to be a
$87,000 judgwent in total. But instead $87,000 was awarded

in attorney fees and if anybody had looked at that, again

wa’re at 20/20 hindsight, if they’d looked at it at the tims,

things might have been very different. So those are concerns

I have when I look back years ago when you were involved in

the estate.

MS. KREECK: ALl right. I’l1 address those first.

THE COURT: Okay.

MS. RREECK: With respect to the time period
between when the claim against the estate was denied and the
stay lifted and parties substituted and the end of that
swaser, I unfortunately, do not have my notes here. So I

don’t recall exactly what was happening.

50
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1| three type of a claim.
2 THE COURT: Didn’t the Settlement Agreement
3| allocate the - I mean -
4 MR. MAYFIELD: It does but still specifies as a
5 | priority two claim. I mean, the whole issue is, attorney's
§ | fees have to be approved by the court and so we‘re going to

7 say, Okay, what priority is there, again it has to be
8 | submitted as a priority claim on behalf of the Special

9 | Administrator or services provided on behalf of the estate.

10 | So that $40,000 was not provided, was nmot attorney’s fees

11 | expended on behalf of the estate, It is on behalf of Homer

12 | when he was living. So that has to be excluded as a claim

13 | for reimbursement as a prior attorney for the estate, for

14 | attorney’s feea for services rendered on behalf of the

15 | estate. You have to pull that aside, that has to be dropped

16 | down as a lower priority regardless, even regardless of the

17 | Settlement Agreement because of the nature of thase fees and

18 | how they were incurred.

ox Thoy were snogrred.

19 Then you come down to the big issue which has been

20 | articulated very clearly today, is a big concern that

21 | substantial time and damages have been caused to this estate

22 | becavse of failure of Raren Kreeck to represent

23 | the special Administrator when she was counsel, to respond to
T e R A e

24 | the motion for summary judgment with regards to Hi-Country,

25 | even if she was contemplating withdrawal, or if she had
— e




-

sought to do so, until she’s released formally by an order of
e P TN O, TR e g reclsed tomA vy oy AT oroer
this court, she still had a fundamental obligation under the
e - ik e el

Rules of B ility to the best

interest of her client which was the estate and Wende Throne

as Special Administrator. So she had a duty to at least
38 Special Administrator _duty o at ieas
respond, at least to provide information to the Special
Administrator as to a motion for summary judgment and it’s

completely disingenuous for her to come before this Court and

say I'm entitled to attorney's fees when it's her behavior or
lack of acting on behalf of the estate which has caused

substantial damage to the estate. BAnd so I would submit that
0d 80 ° vou d swomit TX

fior attorney’s fees shouid not be paid at all. fiven if there
E‘:’s;ifkcient funds to allew her to be avarded, T would
a‘rqua'irf»én?s’n?g be paid, And then just to reiterate, her
claim 13 a party two =laim.

For Van Cott - and I have to preface my remarks
with regard to Van Cott that I hold Steven Sloan in the
highest regard. He’s a colleague and a mentor and it’s
difficult for me personally to argue against him but I have
to state on behalf of the Special Administrator that Van Cott
unfortunately should not be paid in this matter because they
did not follow the court’s order as to the scheduling order.
The Court made it very clear that we were to send out notice

of out petition and give all the parties adequate time to

file a response to our petition which they did not do. I got

7%
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1 M5, K. ENGLE: Okay. Karen Kreeck submitted her

2 | legal fees but she did not do it according to Rule 73 -

3 THE COURT: Would you pull the microphone towards
4| your
5 MS. K. ENGLE: She didn’t break out the hourly, she

6 | just put a sum total at the top and say, Oh, I believe I did

7 | this much work for $5,000 and then she went down and just

8 | bulleted basically what she did. I think that’s improper

9 | billing and it should be denied just on that alone.

10 She also billed $15,758 after she withdrew from the

11 { estate and I'm scratching my head saying, Well, I didn’t

12 | think attorneys could do that after they withdraw and that
13 | was part of her claim too. And T couldn't understand if she
18| was counsel for Van Cott, and then as a witness she couldn’t
15 bill this §15,000 under the umbrella of Van Cott billing

16 | because she was a witness for them. But then she can’t

17 | really come back and charge the estate for that money because
18 | she’s not representing the estate. So I didn’t think that
19 | was fair.

20 The promissory notes were done and the truet deed

21 | notes were placed on the properties when Homer didn’t oun the

22 | properties. She pushed them through through, in my opinion,
Propertiet :

23 | illegal manipulation. She had Homer sign the she

24 | didn‘t have them completed and then she put them into, filed
e e S

25 | them and initialed that she made a change on it without

82
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1| Homer’s signature.

2 The Deer Ridge deed, ummm, she notarized my
3| signature as signing it. I never signed the deed. The
4 | problem now that we have facing with Hi-Country,

S | misconception that the estate owned Hi-Country when, in fact,

6| the deed didn’t even transfer the property to the estate and
7| when T'm bringing these up is that there’s been so many

8| things that she’s done that just plain do not warrant her to
o | have any attornay’s faes paid. _In fact, T would request the
10 Court to grant leave that ;:vcﬂld file a claim against her
11| for causing harm to the parties which is myself for the

12 | damages that’s resulted in it, for the Hi-Country. I mean,

13 | I‘m just devastated over what’s going on with that. She has

14 | not acted in the best interest of the estate, the Hi-Country

18 The Crystal lien was nullified and the reason why

17 | she wasn’t asked, so I‘m asking now Karen,

18 Ms, Kreeck, please remove that lien.

19 MS. KREECK: I would be happy to.

20 | Ms. ENGLE: Tnank you. So please deny her fee
Sase ooy oer el 2

21 | don’t believe she’s entitled to them.

22 Mr. Sloan did file late. I don‘t think he’s
23 | entitled to them because he filed them late.
24 Mr. Paxman says he’s entitled to the escrow account

25 | but in my calculation he says $14,400 and he subtracts 28 but

83
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1| requested that I work with her.
2 THE COURT: Your two minutes is about up. Any

3| final points?

] MS. KREECK: Yes, I have two more.
B THE COURT: Okay.
6 M5. KREECK: The document which Judy Engle had

7| directed everyone’s attention relating to Wende’s diverce

8 [ action, the only signature, the only mention of my name on

9 | here - and I assume she has provided copies of this to you as
10 | well - is that T mailed, I physically put the documents in
11 | the mail for Wende. That is it. I was not her counsel.

12 | That iasue -

13 THE COURT: You mean mailing to Wende?
T MS. KREECK: Mo, these were documents prepared by
L 15 | Wende in her divorce action. T

wl| THE COURT: And you mailed them for her?

17 MS. KREECK: I mailed them for her and my signature
riu on there simply is on the Certificate of Mailing saying I
) 15 | matled She was in the office on estate related matters

Pt (a3 Ln the Office on estate relateq hatw

that is it.

20 | and I mailed them,
2721 THE CoORT: Okay, anything else?
22 MS. RREECK: Finally, on the attorney’s liens, T
23 | did not bave advanced confidential information. I did not

24 | see the Settlement Agreement or knmow of ita terms until 2014.

25 [ I was able to file my attorney’s liens based on the fact and

100
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Addendum H
Order Approving Form of Settiement Agreement
November 14, 2013

This Order included the Offer E-mail [R. 14233 - R.14237)
Signed September 3, 2013 by the parties with Court approval
Made past of November 14, 2013 Final Approved Order

Exhibit C-1 [R.14237)]

List of Priority Claims tiesed as Priority 1, Priority 2 Priority 3
Each class paid out of probate assets, meaning
Payson + Price + tangibles
Priority 1 - paid in full, in the order listed, untif all are paid in full.
Priovity 2 - all ctaims paid pro rata to extent of available funds.

FILED DISTRICT COURT
Third Judicial District

NV 16 2083

oo

VAN COTT. BacLY. CORNWALL & MCCARTHY
Stephen R. Staan (7627) sshoanugvanco.com
Richaed K Gardner (11889) reardnenvancou com
36 South State Steget. Suite 1990

Salt Lake City. Uta
Telphone: ¥01.532.3333
_orners for Speciod Administraror

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH, PROBATE DIVISION

ORDER APPROVING FORM OF

T dhe Matier of the Fsiawe of SETTLEMENT AGREEMENT
HOMER ENGLE. Probate No. 103901948
Deceased Judge Keith A. Kelly

At elephonie stites conference on Seplember 3, 2013 the Court gave provisional
appsval 10 & seiement agreemen among Wende Throne (the special administrator, represented

By Richard K Gardnery. fudy |

¢ trepresented by Isasc D. Paxman). Roy Engle (represented

by Isasae 1), Pa

anj and Kathy Kngle (pra se). The terms of the settlement agreement wese read
it the record ot that hearing.

Subseyuent stalus conlerences were hetd on Seplember 18, 2013 and October 29, 2013 to
wseertain whefber the terms of the setilement apreement had been reduced (o a signed writing as
contemplaied in the secord. Anotiser hearing was held on November 1. 2013 for the purpose of

resalving all remaining disagreemants about the written form of the settlement agreement. All of
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she above maried panies and their respective counsel. if any. were present al ail of the above

mentionad hearings (wither in person or by 1elephone. as applicable).

At the November ). 2013 hearing, the Court considered praposed lorms of settlemeat
agrecment submilted by each of the garties and addressed various paints of disagreement among
the parties as to the form of the seatiement agreement, “Yhe Court found that certain provisions
were agreed to by all parties. As (o disputed provisions. the Court made findings as 1o whether
cach Jisputed provision was o1 was ol consisient sith the transeript of the September 3, 2013
hearing.

eement that reflvcts the findings of the Court is attached hereto

A Form of seulement oz

as 1'shibit A" Phe Cowt finds and declares that the attached form of settlement agrecment

accuraiely represents the agreenent of the parics as read into e record at the September 3,

2013 hering. 10 the extent ol wny perceived or actua) inconsistency, if any, the attached form of
seatlement agreement shali convol

M. Gardiser. counsel for the special sdministralor, was disected 10 prepare this order, At

the Nosember 1. 2013 hearing. the Coun also made other orders regarding the implementatioa of
Ve settlement agreemeat and other related issues. Those oter orders will be reflected ina
scpusate order 10 be prepared by Me. Paxmun

Another status conference is scheduled for Novemmber 14, 2013 ai 8:00 a.m.

! Pucugraph mombe Consequeaily, the
e L

o
o1 iy “This is iotentional.

14212

DATED this /4 day of November, 2013

By THE COURT:

APPROVED AS TO FORM:

4/ vk for | Paxman 11462013
Isaac D_ Paxman
STEPAN LEWIS PAXMAN & BARNES
Atwrneys for Judy Engle and Roy Engle

Kahy Engle. prose
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CERTIFICATE OF SERVICE

U hreby certify that on this 13% day of November. 2013. 1 caused  true and comrect copy
ol the torcgoing ORDER APPROVING FORM OF SETTLEMENT AGREEMENT 10 be
served. in the manner indrcated. upon the following:

Kathy tnghe {1 United States Mail
B0 Box 225 { ] Hand Defivery
Anada. Colorado 86001 11 Facsimile
kat22engigiymail.com x) Emait
Isuac 1. Paxman [} United States Mail
Sirpan Fewis PANMAS & BARsts | 1 Hand Delivery
$45) 3% South Jordan Gateway | | Facsimsie
Salt Lake Caty. Ctah $4093 {x) Email
spaxmanae slputah.com
RN - 7. S
n
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EXHIBIY A

Approved form of settlement agreement

asagansse

14215

ESTATE SETTLEMENT AGREEMENT

TINS ESTATE ST, T AGRELMENT (this “Agreement™) is made and entered
inta effective as of the 3" day uf September. 2013 by and among the following parties: Wende
Theone. in her capacily as special dministrator of the Estate of Homer Engle, a6 trustee of the
Homer kagle 2010 Trust, and individuatly (“Wende"). Kathy Engle (-Kathy™); Judy Engle
t-Jady"): Roy Fingle "Ray™): and any and il olher entities that ace owned, managed, controlied
s or reprosciund by any uf the loregoing. Wende. Kathy. Judy and Roy are sometimes referred
o herein collectively as the ~Parties™ or each  “Party.” References herein to a Party include aif
canities owned, managed. controlled and/or represenied by that Party except as otherwise
spovtfivd wr the cantext may require. References herin to Wende include both her personal and
fidusiany copacitics, ncluling on behult of the above mentioned estale and trust, excepl ax

ccified or the contex may require. The above mentioned estate and trust are also
somctimes referred (o herein vollectively as the “Estate.” Kathy. Judy and Roy are sometimes
elerred 10 herein collectively s the “Siblings

WITNESSETH

WHERI AN, the decedeat. Homr Engle. died on November 21. 2018, leaving &
purporicd will. 3 purponied frust. substamial property. and three surviving children—the
Sibings—who are the decedent's hirs at law:

WHEREAS. the decedent’s will and trust purpont 1o transfer certain assets to Wende and
her tsva daughiers. Alexa Mecail Thayer and Brita Lynn Wilcken. both of whom were minors at
the time of the decedent’s deth.

1AS, the interests of Wende's said daughters are adequately represented in
wonnection with this mater by Wende herself under Utah Code § 75-7-303(6) and by the consent
ol Alexa Mecail Thayer. who is now an adul, under Utah Code § 75-7-304

WIIERFAS. soon afier the decedent’s death. a probate proceeding was initiated in Third
District Coun in Salt Lake County. Utah. case ao. 103901948, wherein Wende was appointed as
<pecial administraior of the probale estate.

WHREAS, the will has non 3¢t been probarcd. the validity of the decedent’s will ang
pntested on various grounds including undue influence. and the Parties have been
wimbrorted i bt on o mose or hiss cominuous basis since the decedent's death.

WHEREAS. the Estate claints ownership of aine pascels of real property in which the
decedem ywncd or purporltd 10 owen an interest (the Propertics). referred 10 herein as
- “Wouds Cross.” “State Street.” ~Crystal." and three lots
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valleetively referred w as “Hi-Couniry.” each of which Praperties is mare fully described in
Exhibit A suched hereto.

WHEREAS. the
propeny (the “Tangibles

tate akso cluims ownership of numerous items of tangible personat
).

WHERFAS. Kuthy claims ownership of various Properties and Tangibles, inctuding but
non timited so Crystal and Hi-Couniry.

WHEREAS. ludy claims ownership of varivos Propertics and Tangibles, including but
ot Fimited 1o Cherobee. W oods Cross and Hi-Couatry.

Wik

AS. Roy claims ow nership of various Properties and Tangibles.

WHEREAS, Wende clains ownership of various Properties and Targibles, inchuding but
aut fimited 1o State Street

WHEREAS. cach of the Siblings has also asseried substantial creditor claims against the
estale and/or the decedent based on variows causes of action including but not limited 1o conteact.
Yuamm meruit, IrRud. undue mHuence. and various other claims.

WHERLAS. each of the Siblings has also asseried substantial claims against Wende
persunially hasud on vurious causes of action including but not limited to breach of fiduciary
utiy. T conversion. and varivus other claims.

WHEREAS. other third party eceditors have 2lso asserted claims against the estate and/or
e decedent, including obligations owed by te decedent at the time of his death a5 well as
abligasions aceruing during the course of administration of the Estate.

WHIRIAS. these sbligations include a mortgage loan on Crystal in favor of Christine
MeKoaley huving a butance of approximately $18.000. as more specifically provided ina
Settement and Farbeurance Agreement dated July 26, 2013 (the “McKinley Loan"). delinquent
owing on State Street in the estinvated amount of $22.000 (the “State Street
): defingueat property taxcs owing on Pyson in the estimated amount of
n Propenty Tuxes™: a judgment in favor of Roy Warson in the amount of
3 Watson judgmenr”): a judgment against the decedent in favoc of Donald Fanain
in the amount of $28.840.30. of which the sum of $17.000 has been paid in kind in the form of
n. leaving @ balance of $11.840.30 {the ~Fannin Judgment"); and a
< loan o Chershec in Gavor uf Zions Bank having an estimated balance of $42.000 (the
Mortgage ") (collectively, the “Secured Claims”™}

WHEREAS, other claims asserted against the estate and/or the decedent include
additional amouats owed o Donald Fannin in the amount of $25.994.75 (stipulated altowed
amouni oF $43.000. kess secured portion of §28.840.30 represented by the Fannin Judgment, plus
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alicr-mcurred fies and costs of $11.835.03) the “Fannin Unsecured Claim™); a judgment against
the decedent in Favor of Hi-Couniry Fistates Phase 1) Homeowners Association (“Hi-Country
TIOA™in the amount of $87.411.86 {ihe “Hi-Country HOA Judgment”); and an allowed claim

wins the estate in favor of Rinchart Fetzer Simonsen & Booth. #.C. (“Rinchan™) in the amount
ol $5.022.87 (the “Rinchurt Cloim™) (vollectively the “Unsecured Claims™)

WHEREAS. additional ciaims include (1) the Wouds Cross HOA lien in the estimated
amount of $3.300, (2) delinquent property taxes on Woods Cross in the 2stimated amount of
$2.506. 13} definquent property taxes an Price in the estimated amount of $3.000, [C3)
assessments for Hi-Country in the estimated amount of $31.500 (no party i relying whatsoever
an the avcuracy of any of 1hese estimated amounts),

WHERLAS, on May 17, 2013 the Coun entered an order directing that Cherokee Lane be
sold und the proceeds used to satisfy ali of the Secured Claims (except that a portion of the
Tannin judgment would senain outstanding).

WHFREAS, Wende. Judy and Ray are also entitled to compensation and/or
reimbursement for services performed and costs advanced on behalf of the Estate in managing
the Propertics

WHIREAS. ludy has. by virtue of this Agreement. surrendered any inlerest in her
fwbide honw located ut Stute Sireet. including her interest in future income 10 be earned from the
mohile home,

WHEREAS. Wente. Judy and Roy have incurred substantial attorney fees and costs, all
b whichs the Parlics agree ae i the mure of sdminisuative expenses with respect to the Estale.

WHEREAS. Kathy. who is pro se in this matter. has also incurred substuntial ltigation
custs. which the Parics agree are in U i cxpenses ctto
Lsute.

WHEREAS. the decedent was represenied by aliorney Karen Kreeck of the Buliock Law
Facen {Keeck™y and mcurred substantial aorney fees and costs in the amount of $41.402.00
privr to his death

WHEREAS, following the decedent’s death. Kreeck undertook 1o represent the Estate,
und incusred substantial aroracy fees and costs in thie amount of $100.084.00.

WHEREAS, Wende. a< special admimstrator subseauently engaged the law firm of Van
Cott. Bapley. Comwall & McCarthy. P.C. (*Van Cott™) ( represent the Estate. and has incurred
substantial ttorney fees and costs, of which the su of $140.871 50 is currently unpaid and
owmng as of August 31. 2013, which amouat continues (0 grow
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WHERI:AS. Judy has been represeated in this mater by Isaac D, Paxman of the law firm
o Stepan Lewss Puxnun & Barnes {Pasnan”). and has incurred substantial attomey fees and
costs. of which the sum of $140.354.01 is currently unpaid aud owing as of August 31. 2013,
which amount cantiougs [0 grow.

WHERFAS.
Van Coit, cireulated

“Septemhber 2, 2013 proposal” (the *
Fxhibits B and C. respectively

v tachment), copies of which
e atached here

WHEREAS. on the morning of September 3. 2013 the Parties and their altomeys met in
penson s reached an agreement (the “Setdement”} o settle ail claims and causes of action
samang the Parties. which agroement was based on the Offer Email and Attachment, subject to
wurtain orad modifications agreed 1o by the Partics (the “Oral Modifications™)

@

WIIEREAS. the terms of the Senlement consist of the Offer Email, the Attachment and
the ol Madifications

WHIRFAS, a1 2 hearing on September 3. 2013, the 1emms of the Settiement were read
into the record, which the Court then provisionaily approved s among the Pasties.

WHERLAS. this Agreement memorializes the teems of the Settiement and 2ny
maditications the Partics have subsequently agreed to.

NOW THEREFORE. in consideration of the foregoing premises and the terms set forth
It the Parties achoow kg and agree that they are legally bound by the terms of the
Setthement Sl exhibits are by his reference incorporated herein and made a part heseof.

Fhe terms of the Settlement are et forth below. AH material portions of the text of the
Offer Email are reproduced verbatin below in Courier font and indented. Explanatory text
wlaify iy or modilying the meaning of ihe Offer Email or otherwise memorializing the terms of
the Oral Modifications is inseried below, within the text of the Offer Ermail, at appropriate
Tocations immediately Tollowing the alfected paragiaph(s) of the Offer Emai, in Times New
Romas foni (... the same font in which the bafance of this Agreement is written)

TERM!

Division of properties: Same property division we
contemplated at mediation. Kathy gets 5/6 of Hi-Country
plus Crystal, Judy gets Cherokee plus Woods Cross plus 1/6
of High Country, Wende gets State Street, and we sell
Paysor and Price. We use the proceeds of Payson and Price
o pay craditors, expenses, etc
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Creditor claims and cash distributlons: In terms of paying
cred.tors. the pecking order is as follows. First pay all
wi Lhe “secured” creditors (Prioricy l-items currently
wraered to be paid out of the Cherokee proceeds), then all
administrative expenses (Priority 2), then unsecured
creditors (Priority 3). Each priority paid in full before
2ny funds pass co che next priority level. If any funds
remain, then they are split equally among the four parties
(Roy, Judy, Kethy, Wende!

Uhese paragraphs alter the existing Court order which provides that Cherokee is (0 be sold.
Hhe Fatties have agreed that Cherokee will na longer be sold. bul insiead Payson and Price will
be sold. All of the Secured Clams will then be paid out of the proceeds of Payson and/or Price,
insicad of being paid out of the proceeds of Cherokee.

Vhe Estote fas previously reached agreements with most of the Secured Claim creditors ko
farbear from further coflection activily in exchange for the assurance that their claims would be
paidd wut of the Cherokee procceds. Thus. this change will require the consent of the affected
ceaditors. Nothing in this paragraph prevems Secured Claims from being paid from other
snaikable funds.

Therefore. the Parties will seek the cansent of all o the Secured Claim creditors to modify the
xisting order Lo provide that instcad of Cherokee being sold. Payson and Price will be sold, und
all Securvd Clans will be paid in fult qut of the proceeds of Payson and/or Price., at closing. in
the urder retlected i the Attachment,

Priority I includes McKinley. State St taxes, Payson taxes,
Watson, Fannin 12K. 1t also includes $30K of cash towards
che ziors morzgage on Cherokee, plus $15K to each of Roy,
Kathy, Wende. Any remarning bafance on the Zions mortgage
follows the property. These payments total $156K. See
attachment .

The numbers used here and in the attachment with respecl to Secured Claim creditors are
upproximations andzor estimates onty. The intent is 1 puy the actual balance owing on those
Secured Chaims, as described above in the recitals of this Agreement.

e Parties wnatly modilied this parugraph to provide that the Zions Mortgage will be paid in
Tull testiamated t have 3 haknce of opproximatefy $42.000) and than the sum of cash being paid
1w Kathy will be $20.000 insicad of §15.000. (These payments remain as Priority | items.)

1he HOA Tieas on Woods Cross and the delinguent @xes on Woods Cross wil foliow the
propenty
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riovity 2 consists of Kreeck 141K, Van Cott 135K to date,
Paxman 135K To date. Van Cott and Paxman are subject to
vease, Kreeck's ave fixed. The parties agree to treat
s attor
. 3ust like Kreeck and Van Cott. Thus, all three
sttorneys (Kreeck, Van Cott. Paxman) are paid im full
before ary cash goes to Priority 3 unsecured creditors.

If tunds are not suficient to pay Priority 2 im full, then

€l atiurney 1S paid pro rata. However, Van Cott and

baxman are subject to a floor of $95K, meaning that Van

Zutt and Paxman must be paid at least $95X each before
gty wan be Faid to Kreeck

e Partics orally niodified these paragraphs 1o provide that instead of a $95.000 floor
applicable aaly (o Paxman and Van Cott, the Noor 2ppties 10 all three atiorneys and is sel at
$100.000 per attoracy. No finher clarification as 10 the meaning of this term was agreed upoa
by the Pardies. The only reasoneble interpretation of this teem is thal any available funds arc paid
wiuilty t each of the three atioraeys. until each has been paid the sum of $100.000. and then any
vscess lunds are applicd pro rata in the same manner as would have happened in the absence of
i floors

Tor avidance of'duwbi, the Setenent s contingens upon Kreeck releasing any fions she may
have against any of the Propertics.

Priority 3 consists of Hi-Country HOA 87K, Famnin 26K,
Rinehart BX. Depending on what the properties sell for,
this settlement potentially (almost certainly) renders the
estate insolvent. Thus, we will need the consent of the
¢reditors an order for the court to approve the deal.

katner than cry to get thelxr consent in advance, the
parties agree o either negatiate with the crediters, or
else seek court approval overruling their objections, as
follows:

For each creditor, one party is selected to handle
negotiations. Any deal must be approved by all parties.
Mowever, the parties agree mot to object to a deal provided
 deels certain condiilons.

For Hi-Country HOA, Kathy would handle the negotiations.
The conditions for Kathy to approve would be that any and
all liens relacing to the lawsuit (i.e., the $45K of
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Ssessments plus sttorney fees totaling 587K) must be
veleased/discharged as a result of che deal. In other
words, the HOA must agree they can‘t come back and collect
anyching from Kathy that was covered by the lawsuit. For
Wende, Judy and Roy, the condition is that the amount of
cash paid under The settlement must not exceed $20K.

This condition precedent is expressty limited 1o resalving the Hi-Country HOA Lawsuit
There is no warranty or bligation to deliver Hi-Country to Kathy free and clear of all claims
Whatsoeser. While aothing prevenis Kuthy Engle (rm discussing or negotiating any after-
incurred fiens or assessments with Hi-Country HOA. she has a fiduciary duty to seek a
setttement as to only those assessments for which the Estate itsell is liable by virtue of the Hi-
Counizy }10A Judgment. Al ather claiss or encumbrances relating to Hi-Country foflow the
property. No Estate funds should be used o help setile any other obligations that do not affect
the e

For Fannin, Wende will handle negotiations. The condition
15 that the total cash payment does not exceed $10K.
vayson tangibles could also be part of any deal

For clusnty. this pasagraph refers ouly 1o the Fannin Unsecured Claims. The Fannin
Judgment is weluded above as part of the Secured Claims.

Frr Pinerars

Judy and Roy will handle negotiations.
is chat

ash payment does not exceed $4K.

1f we are unable to reach a deal with a creditor that
satisfies the conditions, then either the parties can
either choose to approve a less favorable deal (i.e., waive
tne conditlon), OF go te court and attempt to persuade Lhe
judge to overrule the creditor’s objections on the gzounds
that the estate 1s insolvent, which I think he wou

rutstly approve 1T he Knows that we have tried to

3pprove
2 good £aith with all creditors.

Legotiate

negatiating Party
she i ngatiating,

il ry 10 secure the best deal possible with respect to the claim he or

Any casn sectlement reached with a creditor would be
treated a5 a Priority 1 claim

Procedure for selling Payson and Price: For Payson the
peiliss e o comwercisi broker. For Price select a
realior. Far dacisions Te listing price, accepting offers,
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maxing counterviiers, etc., all parties agree to Eollow
agent’s recommendations or as otherwise agreed by a
majority of them or as ordered by the court. Attorneys (me
or isaac) will handie all communications with agents. To
guarantee that all funds will be disbursed in compliance
with the dea!, funds will either be paid out at closing
directly from escrow, or paid into Van Cott trust acceunt

for further disbursement. No individual party ever has
vustody vi tnose proceeds.

e parties agree thas the procesds ideniified in the paragraph above may be paid into a court
rast accoum instead of intg the Van Cout trust aceount,

Loan: If reither property sells before the Nov 30 deadline
tu pay McKinley, then the parties agree to take out a loan
against Payson or Price. If unable to get reasonable loan
against either property then parties must agree on lor if
can‘t agree, then court will select) another property to
borrow against. Closing costs/origination fees roll into
ican. Loan will then be paid in full (as a Priority 1
~laim} as soon as Payson or Price sells.

Tuthe extent a party pays toney toward 2 Seeared Claim, then the amount that would have
been paid wwards that Secorsd Claim (bai for that payment by a party), but oot (o exceed the
smount acavally paid by (hat Party. will instead be paid to that Party (as a Secured Clairm, in the
same order of priority as the Secured Claim thay was paid).

Management of properties: Unless specifically provided
ctherwise, management of and rents from properties will

remain status que until either Payson or Price sells.

s v orally modified 10 provide thal status quo rering unt! both Payson and Price have
suld.

For Judy, this means she continues to manage 1, 6, WX,
Price. and will confinue to use those proceeds to reimburse
her out of pocket expenses and/or to pay into court to be
applied equally to isaac’'s and my attorney fees, congiatent
with previous orders of the court. ({Whether Roy has any
snterest 1in these funds is solely between Roy and Judy.}

Judy will also immediarely assume management over her 1/6
of High Country
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inm

y assume management of Cherokee.
ines awans she coliects any rencs, but also means she
services the morcgage payments out of rhose rents. As an
accommodation, the estate will continue to make the loan
payments for so long as the property has not heen rented
and neithex Price nor Payson has sold, but in no event
beyond the October payment. Once Judy has secured a tenant
for in any event beginning with November payment), Judy
assumes responsibility to keep loan current.

Supject Lo the existing court orders and keeping the
Cherokee loan current, any remaining rent proceeds are
“gravy” for Judy.

Yo wvaid the se of the eolloquialism “gravy,"” the parties now agree that the senlence
ediately above is replaced with the following: Subject 10 the existing court orders and

Keeping the Charokee loan curteal. any remaining rent protecds are fudy's.

Mange

sty

b
hoddy
with

o

Once payson or Price sells, then Cherckee will be
cistriouted oucright to Judy, $30K will be paid toward the
mortgage, and she will simply own the property and can do
whatever she wants with the property and/or the rents.

Consistent with modilications described above, the entire balance of the Cheroko
b paid. st just the sum of $30.000. This was orolly modificd to provide et
o quo remains uniil both Payson and Price have sold.

S:milarly, Wende continues to manage 2-5 and Payson. She
will continue to use rent proceeds from State St 2-5 to pay
urilities, maincenance, etc. just as mow. 1In addition, she
will continue co service the Cherokee mortgage until Judy
gets it rented out (but not beyond the September and
October payments). Once Payson or Price sells, State St
will be distributed outright to Wenda. including units 1
and &

i hamny with the melification noted sbove that the status quo shall remain in place until
Pay~on nnd Price have sold. the word “or” in the sentence unmcdml:ly above is seplaced
“and”

Rathy will immediately cake over management of Crystal and
her 5/6 of Migh Country, end will immediately be entirled
to collect any rents on those properties or do whatever
else she wants with them.
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Title: Title will be conveyed to each party in whatever
fare rhey prefer. This could be, for example, by having a
rourt ovder quieting tite in the name of ene of the

exjsting entities appearing in the chain of title, and then

having the court declare that the party is the sole owner

ot that entaty. This would both {1) protect the party from

personal liability and (2) strengthen our position as

against any creditors. But each party can decide what they

wane

Jonvkuny . any pruperty distributed w a Party wnder the terms ol this Agreement will be
Jistributed free and clar of any claims of the Estate or any other Party.

1tk 10 all propertivs wil be distribuled aaly ai such time as both Payson and Price have
~old and final Court approval of the Settlement has been given.

Tangible peuon-l property: All tangibles now located on
roperiies xemain with those properties. This

means payson items are probace ssctate assets, Crystal items

€tc. This does not prevent a party from
setcieving inems already owned by that party. For

sostance, Judy can still remove her items from the State St
storage unit (Each party would have 30 days to do this.}

in harsmony with the moditication noted above that the status quo will remain in place unrit
Payson and Price have sold. the 30-day deadline referenced immediately above will begin
un on the die of successiul clasing on the Jost (o scll of Payson and Price. Any Party is free

1 peaceably retrece any item owned by that Party beginning now and cantinuing until such 30-

Seul
e

this

day deadiine fas expircd

Ali cangibles remaiming in the probate estate (i.e., all
1tems now located on Payson or Price, plus any stored
1tems; will either be sold or divided among the parties.
Tiems having sigrificant [inancial value (>$1,000) will be
s01d. Other items i<$1,000) will be divided among the
parties.

Nothung i this Agrcentent prevents the Partes from agreeing (0 sett Tangibles having 2
tower value,

The parties wiil agree on a fair procedure to divide up the
1tems, or if they can’t agree, the courc will impose a fair

procedure.
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The parties will have rights ob first refusal to purchase
any sellable jtems at feir market value before the items
are offered to third parties. The parties will agree on
fnr the couxt will 1mpose) a fair procedure to allocate the
®FRa and/or establish valuations

I have purposely left out mentioning any specific items,
even thosgh I know they are important to the parties. I
simply don’t think we will ever reach an agreement if we
try to work out the specifics today.

Conringencies: This agreement 1S contingent upon court
approva’. We will first seek court approval as among the
parties orly, with the understanding that we will then
approach the creditors to negotiate away any objections
they might have. Then we will return to court either to
seex approval of those workouts, or if we are not able to
settie with a creditor, then Lo have the court overrule
Ciat creditor’s objections. This will include Hi-Couatry,
Fanain, Rinehart, Kreeck, and any other creditors who may
Lave standing to object and/or may have a lien on any of
TRe praperties or avoidance of doubt: this agreement is
7 corvingent upon any liens that Kreeck may have
being released or discharged.)

As mensivned abave 1 the recifals. the Court has already given provisional approval 1o this
fement as concems the Parties themselves. Farmal approval will require consenl of alt

cresicd persons anuior a Court order overruling any objections of interested persons.

This is 20 offer to form a legally binding concract. If

s u accept, Lhen we will immediately
ieyaily enforceable agreement. We will
then proceed to seek court approval, lisc Payson and price
for sale, negoriate with creditors as described above,
divide up rangibles, and live happily ever after.

fave & Lind

Vhe Parties agree that the phrase “and live happily ever after” is stricken from the terms of
Agreement

sded to be a global resolution
oL @il .ssues. ALl partiea would release all claims
againsc all parties. All assets are accepted as 1s. Mo
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furcher 1agal proceedings except as necessary Lo Carry out
this agreement.

Vhis release 1akes effect anly at Such time as both Payson and Price have sold and final
Coun approval of the Seithanent has been given.

Procedure for acceptance: Each party (or their attorney)
can accept this offer by replying to this email indicaring
Lhat they accept all of the terms set forth above. This
erat) replaces il prior communications

(Non-substantive portions of the Offer Email are omitted
here.]

¢ all of the parties accept this written offer, and if we
iater discover that there were gaps where the parties
neglected some detail or operated on differing assumptions,
then the parties are legally obligated to work together in
qued faith te resolve those details in a manner most
consistent with whac we have agreed to. 1f the parties are
ungble to do this, then Lhey agree the court will Eill in
chose gaps based on what it believes is “fair and
reasonable” and most consistent with the terms we agreed

[Non-substantive portions of the Offer Email are omitred
fhere. ]

IN WINESS WHLREOF. the Parties have executed this Agreement as of the day and
year first aboye wintien

Wende Throne. o5 special administrator of the
Estate of Homer Engle

Wende Thrane. s trustee of the Homer Engle 2010
Trust
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Wende Throne, individually and on behalf of any
and all eniities that may be owned, managed,
controfled and/or represeuted by her

Judy Engle. individually and on behal of any and
all entities that may be owned. managed, controtlcd

and/or represented by her

Roy Engle. individualiy and on behalf of any and af)
entitics that may be owned. managed, controlled
andior represented by him

Kathy Engic, individually and on behall of any and
all entities that may be owned, managed, controlled
and/or represented by her

CONSENTEDTO BY
Alexa Mecail Thaver. individuaily and on behalf of
Brina Lynn wuckm under Uiah Code § 75-7-304
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EXHIBIT A

Propeety Descriptions

Payson:
Real propeny located in Utah County. State of Utah, parcel no. 30-088-0024, haviny
street address of 4394 W 12400 S, Spring Lake. Ukah. and(Ggally described as follows
,\w{ pbe

ic X,
14475

wheginning.

250 Mg 1236
W,

i
5 2 st of e Solt ke Baco and Wes 171 s ot r ot b
ot e uli 51 b8

Price:

s o o 162 2878 Proc, Ll £9301. an \Lpn, escribed 25 105w, ed, 0 e
m UIV'\NL: at point 6387 N of SW CORNLR LOT 3 BLK 2. LULAL SURVEY OF is
S ¥ 1.8 & M

fénci
. X1.59 FT. thence S 20.95: henec E 30 FT: thance § ke
43 FT: theace W 216.59 I'T ML 1o BEGINNING
W 4od F\'-’

33 ACRE ;
rennivey

Cherokee: “
Kl
Real propeny foanes in Uiah Coune. Saie of Utah, porcelng. 43:006-1055. bavines
wreet adsess of 3059 Cherakee Lane. Prove, Utah 84604, mf@ﬁ%?‘imm“f‘l

div ool ¥ b,

LOT 7. BLOCK 3. INDIAN 1LLS SUBDIVISION. PLAT A, according to lhe official
Ia
%
wh

piat thereof as recwrded in the Office of the Utah County Recorder, State of Utah,
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Woods Cross:

Real propenty located in Davis County. Stae of Lrah, parcel no. 06-108-
street address of 1240 W S. Woods Cross. Utah 84087, and(fegally described as(al\ows

Wy ol b e
Al of ot 61 West Woods Mabile Hane PU1D. Amended, Woods Cross City B % ¥
Couny. thah. according 1o the Official Plat thereof. 70 ¢
State Streel:
Real propenty located in Sait Lake couny. State of Utah, parcel no. 16-31-351-0;
a abnect iddecss of 3976 8 Stare Street, Sah Lake City, Uteh 84109, andffegally described
as Fotlows: omdprsidd e
COM 10286 1N & 425.7 FT F FR SW COR SEC 31, T15. RIE. SLMER , E ,y? ¢
3390 LN 60, W 3391 FT: S 60.65 FT TO BEG 0.5 AC.

Crystal:

Real propurty focaied 10 Sult Lake County. State of Utah, pascel no. 15-22-476-002.
o ing an approsimka: street wddeess ol {375W Crystal Avenue, West Valiey City, Utah, and wedaviad o
topatly duscribed 2 folkows:

1393, V375 ol
The Wast 100 fiecr of Lots 11 and 12, and the West K B of the Nurth 378 ectof Lon 5
13. Block 11, CHESTERFIELD PLAT "A”. accurding (o the official plat thercof as W
recorded in the office of the Salt 1.ake Covnty Recorder. /jj
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Hi-Country Lot 123:

Keal property located in Salt Lake County. State of Utah, parcel no. 52-21+100-004.
tiaving an approximate street address of Amold Hollow Road. Riverton. Utah, nd
legally deseribed as follows:

A o be-

Lot 123
Ké Beginatig ot o polat uMoh 1o arth 2131.69 test aid Pat wna o
fron 14 sornar of saation'71, 143, .
/()% ning (hml! 76405 18 3 H
Feattun gurve to the d0f ¢ fradiu € b
thange th-xly aiong o

Axve an -robn

4

¥ (doltn ang. fleras- Jishenou 8 97 22°
potnt s Soo 09 foor radius ourva to t
baars § 50° 37'52° H): thonce Sauth‘r Y
ﬂlvl mn of 240.00 fest {(delt
W, 29.17 foet, mor
Hl I aiong said 40 acze lina 1823
l/A snnlcn llnl/ Ih!ncn N ﬂ'ﬁl'

n

s

45719%) to tho point of degianin

ubject to & 25 foot R/ alang tha North . Saatorly and
Southesatar iy sidee, and ALeo subjoct to s entyicred srea-
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Hi-Country Lot 124:

Real praperty localed in Salt Luke Couny. State of Utah, parcel no. 32-21-100-003,
huving an approximate stree address of 15852 S Amold Holow Road. Riverton. Utah, nm;...uﬂ-dhlc
fegahiy described as (ollows:

Lot 124 . 4):?

Beuinning et o volat unioh 1o borth 3080.81 foat and East 1499.71 s
£oat from the West 1/4 corper of Sestion 21, T4S, RZW, BIB & M

(radius posnt boars § 66°42°10° Eby o1
zald aurve 20 sr0 distanse of 10.55 £oot {deita o

ng_oatd ourve an ar

s
matarly

Taoh ldota angle se*35°337)) thonow N 7605 \s'u, 39556 font to

& Jeios on, & 500:00 foot vadive ourve to the leti (redius point

ance of $45.58 feet
olta Angion 43 536070 Thenco N S&°56°00° B, 232.95 Feot to the
point of beglaniag.

Subjoot o & 25 fost R/W along the Nortbuspterly snd
Southoastor ly $1d0p, ai6u wubjoot to a rostriotod aros.

Hi-Counry Lot 130:

Real property located in Salt Lake County. State of Utah, pascel no. 32-16-300-005,
having an approximate streel address of 13774 § Overlook Road, Riverton, Utah, andJegally

described us follows: edteifrod M‘é
Lot 1B « %
gostuging ax a polnt wnioh is South 1707.30 oot and sext 100244 4 %s
tuk lun ot Lea T49, R2: W

39%35° £, 132634 font to the point

Bubeot vo & 25 foot I/F alem the Gouthoosterly eide, nico
to a rostrictad

A

14232



EXHIBIT 6
Offer Email dated September 2, 2013

Richard K. Gasdner_

Feom: mmam K. Garan
Sent: onciay. Sepeamber 02, 201310 mPM
o mr ENG.E

ce Staphan A Shan

Subject.  salemen crfor approved by Wende
Antachmonts: 2013.00.02 madiation proposalpdt
RiKathy and sadc,

. onas. Al
£1an 30 what the concer are 300uT 3 settiement.

“balday” d o
conversations with Wende.
orses;
Divisian of properties:
pls Crysea, High Country, nd we
sel Payson and Price. erc.
n terms frors, the pecking order i 2 follows First pay al
of the “secured™ than
" X (prorty 31
H any funds remain, g parties (Roy,

funds pass
Jaty, Kathy, wende).
Priarity 1 incluces McKiniey, Siate St iaxes, Payson Taxes, Watson, Faonin 12K, K also inckdes S3OK of cash
towards the s SI5K . Kathy, Wende.

e 2 he

oty 2 cansets o kreeck 141K, Von Cott 135K o date, Pasman 135K ta date, VanCon a0d Paan aee
subject toncresse. Kreeck's ave fixed

‘expense of the estate, just tike Kreeck 30 Van Cott. Thus, al three attorneys| (m«a‘ VanCott, Pasman) are
pa1d n fulf before any cash goes to Priority 3 unsesured creditors,

e 2in b, b Howvar, an Cott and
foor of 595K,
before anything can be 5aid 10 Kresck.

Frianty 3 consists of Mi-Country HOA B7X, Fantin 26X, Rinehart EX. Depending on what the propertes sef for.
“Thos, we wi

crecitors.a orcer far the court to saprave the deal,

Rathec 3 1 orsise
Seeh cours spprovat overruling their objoctions, as (exows:
B-1
14233
For each reditor, one party . deal must be oyl gartes.
However, the parti i
For " negoliations.
anyanaan e
3 result of the dest. the HOA ¢

mm:mwmmwmﬁswwmumu. For Wende, Judy and Ry, the condition Is that the
‘amount of cash paid under the sattiement must not exceed S20K.

For Fannin, i ot i 2
$10K. Paysontangibles coud also be part of sy dea',

For Rinehan, ludy and oy

e v mable 16 7wach 3 deat with 3 craditor then.
choase to aoprove s ™

probaby appr @ i faith with ak creditors.

' y 1 ciaim.

I For price select a

tealtor For decisions se Ysting price.
sgens rozommendatons a1 2 inermte ag v by 3 m.\ﬁmval o 1 artered o i ot A
ime

trust accoun for hurther

oan property
Price oy

(o1 it can't agree,
inta ioan.

ropartias: Uniess
will remain status quo untl eitmer Payson o Price selis

For suy. o L& W Price..
reimourse her ot of
fees, court in these funds 1 solely
between Roy and Judy.)

Juoywit

St wil T
she services @ reats.
the for 5o ong a5 batin

o event oay:
November paymen), Judy sasumes responsibity to keep foan current.

82
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Subject 1o 2 oeders herol
“graw for tudy.

Orse Zayson & Pre sils. tosudy,
rigage

cens

Similarty, 2
0 pay s maferance, e just 3 e, o 3ction, he wiliconfinue 1 servic the Cherokee mortgage
i ludy gets it word eaymens). Price selt,
State St wil e distribuled outright to' W:nde inciuding units 1and 6

1 and her 5/6 of High Count

Kathy
entated to coilect any rents on

Thig could e, for example, by hndng
order ttie, and then
having the of that eatiy.

ey wari

Th

eans 1l items bek W etc.
Trom et et 414068 Onrad by tht st For taoe, Ay o v e e rom e St
St torage unit. (Each party would have 30 dars to 6o this)

i fe. allitems Payson or Price,
e} wil either oe said or (251,000} witbe
5010 Other items (51.000) wl he Gvided among the arties.
fal procedhe.
' st retusal v it
are parties. The par L he
RFRs and/or establish vaiuations.
out they mwwwumm parties. |
sumoly dorrt fhink we wil ever reach an agreement f we ty to reerkon e specics tod
e
o ¥ weare.
Pol abie to settie with 3 creditar, e s abections.
Country, Fanin, Rinehart, Kreech, and any othes ored nay

pertes. (For
hat Kreeck may have being reteased or discharged.)

Ths 15 2n offes to faem Hand You accent,
Nave s sinding.tegaly enforceasi agreemens.

8.3
14235



Price for sale, negosate with creditars 33 described aboy nd

Full release: T
panes. Ak assets are acceptad
agreement

1. o furthet legat proceedings except as necessary to carry out ths

og offer falls snor of and/or expects. g
i ign concessions,
o i L &
akowing vp to 800¢ to clear the Wi s
viem This dows 0t oenefis Wendp r Ine estate. 1 ust takes dollars that would otherwisa pay hes attomey
teas. of!
™ singing, written atfer. i 3 e
fonger renegou
menave aa30am., . Sothis s
ety our i
7308m.
o

570 time penoo.
For that reason, on even i you think

fulty worked through - above,
theni Iy s Keapm
et that thare I 7o such eh
naver't worxed ol beforehand, but o "
witten offer, and if we later discover that operated
detail in greed e then they
e thes i Setioves i ofais g

1 ko, bt v Wewit

never reach an agreament otherwise.

Thacks,
foen

84
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EXHIBITC

Attachment o Offer Email dated September 2, 2013

sezemon 1 2343 6rc:

Fuknity § claims
Aotz

135,000 5 of Aug 21 pls Rt fass incurmed

Py 235000 25 of g 21 phs Rture fees mcurred
Kagh rencon
wal 5Ly

‘585K floor applcable to Yan Cort and Paxman

Clarms i 230 dlass vt ibles
Py 1:. 2 ol X

By 2 s hams SiC §3 653 10 132 2xtant of avalabde funds

55K oo sppleabiz to Var 23t ane

3 kit

wman
3 s 16 extset of suatable funds

aema o iz 3 raonory;
ring fureas. d any. 3iaed squally among four paries

Tangibies
At tangities nov

£363c 30 2450% DIOPEIUZ (€A™ With those oroperties

2 o
Paries il s o L prosadure, o M <an't 3%, curt il mpose
fuceat o siglics finaacial e {251.00) wi be s0%6

it at
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Addendum I
Transcript of hearing Wende Special Administrator
Jjoining Beneficiaries Lo break the Settlement

October 29", 2014



IN THE THIRD JUDICIAL DISTRICT COURT. SALT LAKE

SALT LAKE COUNTY, STATE OF UTAH

IN THE MATTER OF THE ESTATE OF : Case No. 103901948

HOMER ENGLE. : Appellate Court No. 20170362

PARTIAL TRANSCRIPT - OCTOBER 29. 2014
BEFORE

JUDGE KEITH KELLY

CAROLYN ERICKSON, CSR
CERTIFIED COURT TRANSCRIBER
1775 E. Ellen Way
Sandy, Utah 84092
801-523-1186
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APPEARANCES
For the Pelitioner, Wende Throne: STEPHEN J. MAYFELD
Attorney al Law
For Beneficiarics: JOHN W. ANDERSON
Attorney at Law
For Entities: ISAAC D. PAXMAN
Atorney a1 Law
Other parties: Kathy Engle
Judy Engle
Roy Engle
INDEX
ORAL ARGUMENTS Page
Mr. Mayfield !
Mr. Anderson 31
Me. Paxman 6
RULING 9
o - e 11315
1 SALT LAKE CITY, UTAH; OCTOBEX 29, 2014
z JUDGE KEITH XKELLY
3 (Transcriber’s note: Tdenzificaticn of akars
4 may not be accurate wilh the audio recordings.)
5 PARTIAL TRANSCRIPT OF BROGERDTNGS
& (2:19:31 to 2:31 transcribed as follows as requcstoed)
7 THE COURT: Why don’t we hear from counsel for the

%  Special hdministrator? Mr. Meyfield.

3 UR. MAYFIELG: Thank you, Your Aonor.
1a Your Honor, to begin with I'¢ Like to address one
il of the guestions you asked Mr. Anderson because i thimc I

are really T think pertinent

12 clarify some of che issues wh
13 herc. You asked first whether the beneficiaries, these

14 counsels, have standing and the issue is as ts the estate

15  they don't have standing. BUE as To the frusts, chey de and
i€ in this context per this Sertlement Agreement, Wende Thrcae
17 as trustee was brought in as a party to that Settlement

15 Agreement which was sought to have appreval of that agreemet

1% by this Court. Anytime 3 Court is to authorize an astion by

the trustee, it’s subject to Court approval and

i1 o pemeficiary approval. Thererore, the beneficiaries are
22 absslutely noticed, and they're entitled to natice of that

sertlement Agreement and the hearing. They weren’t -

‘s receive that notice. That's the biggest defic

214 1

25 tc that Settlement Agreement. And that i3 the segway to the
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i bigges. problem with this whole matter.
2 THE COURT: What is your position? ®hat are you

3 asking me to do at the end of The hearing?

4 MR. MAYFIELD: I'm asking Your Honor to set aside

5 the Settlement Agreement and o allow us to move forward with
6 discovery with Mr. Anderson as to what the assets of the

7 Trust and the estate are and this is why, Your Honor, this is

3 really the crux of this matter.
9 T begin by saying I say this next comment wits

n because it’s very distasteful to me to

18 grest hesita

il  disparage a colleague. I know Steven Sloan very well, he’s a

1z colleague and I consicer him a mentor. But loocking at this

13 case from, the outser both previous counsel, Counsel Kreeck
14 was the first stiorney, and chen Van Cott Bagley -

15 HR. SLOA objection Your Homor to the exrent

15 . he’s going te disparage other counsel. 3 don‘t think it’s
17 relevant.

18 THE COURT: 1‘m overruiing the objection.

19 MR. SLOAN?: (Voices overlapping] that’s
25 geing to do.

HE COURT: Well, if he wants to criticize former

counsei it’s celevant to the issue of whetner the seitiement

23 should be approved. So I’m overruling the opjection.
o4 HR. MAYFIELD: Thank you, Your Honor.

25 My point is, as T look st this case and what

11317

de that either

1 rappened from the begianing, I have to concl:

cedura in

2 former ccunsel vompletely disregarded proper pro

®  this matter or was negligent. That’s my comsideraticn

because here’s the issue, Your Honor, most of the assets

the estate - and I put that in quotes - because The assers of

¢ the estate are very limited in actuai ownership. As we look

these assets, Your Honor, we've gone through all these

¢ assets arnd I can’: help but conclude that there is actuaily

12 estate. There should have been a proper inventory provided.

11 Ard here’s the biggest issve, of

12 1s the party in interest here but she reiied upon proper

counsel to help with these administrative issues. Prokate
14 administration and trust administration is very statutorily
18 driven and a lay person doesn’t underseand how that operates

15 and they rely upen counsel to provide them the guidance fo do

8 THE COURT: S0 you're saying based upcn your revies
19 the estate does not have an ownership interest in Cherckee,

20 Crystal, Payecn, State Street, Price, Hi-Country Estates

(inzudinle)
22 MR. MAYFIELD: 1 would say this, Your Honor,

23 without there being further discovery, at this point my

24 impression is that is the case and I would say thal State
25 street, Crystal Star is either in the trust or it’s in - the
3
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perty is in Crystal Star or Crystal bul prebabiy

star and Hi-Country is in the trust. But my point

3 ds-
4 THE CQURT: Wnich trust? The Homer Engle Trust?
5 MR. MAYFIELD: The Homer Engle Trust, Your Honor,

€ ves, the Homer Engle Trust and so at the outset -
7 THE COURT: S0 was it - you’re saying that Homer

8 cransferred the property to the trust at the cutset?

H MR. MAYFIELD: Well, while ke was alive.

THE COURT: You're saying wher he created the

il crust, and the will, he transferred Hi-Couniry 2o the trust?

MAYFIELD: I'm not sure if it was done at the

same time as The creation of the trust, Your Honor, but

14 essent:aily he created, he executed deeds when ne had

15 capacity to do so, to transfer his ownership in tiose

i properties to the trust. But here’s the issue of that, Your
17 Honor, this matter was escalated as o probate matter. Those
ré items which are trust assets should have been adeinistered
19 urnder the trust. If anything, former counsel should have

2t brought a separate action as was finally done recently by Mr.

Anderson, initiating, bringing Lhe trust into the Court’s

risdiction for administration of the trust assers. A

23 | thai wes never done. And so part cf the problem of the
24 Settiement Agreement, at the time the Settlement Agreemect

ed into, the Court hadn’c taken jurisdiction, the
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1 Court hadn’t made a party out of the trust. Therefore, the
2 trusr was rot subject €o the Sertlement Agreement.

Help me urderstand - I mean I asked

2 THE COURT

e question Gf Mr. Anderson but Wende Throne signs thi
3 special Adminjstrator, trustee of the frust, and

6 individualty

7 MR. MAYFIELD: Correct.

3 THE COURT: why would I interpret thas to say tf
9 the trust through the trustee is not a -

10 MR. WMAYFIELD: That’s a fair question -

11 THE COURT: -~ party to the Settlement Agreement?

ENGLE: - Your Honor. On the face of cie

document, it appears the trust is the proper party in the

ter; however, based upor what actually happened, prior

coursel shouid have sdvised her that the trust should be

16 administered separately, it should be a separate matter fox

the Lrust, Those assets should be outside the scope of

® litigation. They shouldn’t even be embroiled in this whols
19 litigation whatscever and so for the Court te say, Okay - for
20 cthem - for her to agree that the parties - that cthis is going

21 to be part of the settlement, was improper. What shauld have
22 mappened, Your Honor, is any person who had an issue 55 to

23 ritie of those properties should have brought a seperate

qeiet title action against the trust as to ownership rather

25 than seeking to usarp this Court’s autherity to grab
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ownersnip of those properties through a probate

o

administration. So it's not the proper venue for that, Your

Honor .
4 And so the biggest issue I have with the Settlement
5  Agreement, Your Honor, is the fact that it’s based upon

improper administration of the estate. It‘s based upon the

7 trust assets being brought in improperly and certainly the
2 attorney’s fees are vnreasonable and, you know, this matter
9 was brought to my attention as counsel for Wende Throne when
13 she realized that her daughters were being left out of the

administration of this estate. She realized what had

i hoppened. This Sectlement Agreement had created a situation

where her daughters, potentiaily who were suppose to be
33 coliecrively 50 percent beneficiaries under the trust,

Fotentially going to get zero.

Now this goss tTo the issue aboui -

17 THE COURT: So let’s step back.
1e MR. MAYFIELD: - her having fiduciary duty.

17 terzeinly thar’s there.

20 E COURT: Well, help me understand. Did ~ do you

21 believe that Alexa and Britta have standing then? I thought
22 1 heard yeu say they did not have standing te challenge the

stration of the estate because their position, they're

23 adnm:
24 not direcc beneficiaries of the estare.

MR. MAYFIELD: Correct, they can’t challerge the
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1 sdministration of the estate but because this matier was

2 brought under Ceurt’s jurisdiction fer

3 settlement as to the trusi, anytime a beneficiary - let me

4 rephrase thar - anyrime a Trust is, the admnistration of &

urt,

5 trust is being supervised and to be approved by o ¢ e
5 beneficiaries of that trust are entirlec to notice s to that
7 court’s action as to that administrative matter and sc

B certainly, Britta and Alexa were entitled to notice as tc

9  what the trustee was seeking court approval for.

10 And also, the Sectlement Agreement refers fo thes

11 baving had counsel. They do not have counsel.
12 inaccuracy which has to he essentislly dealt with by Your

13 Honor. How can you just - how can you epprove a Settiement
14 Agreement when there’s a blatant inaccuracy in the Setilemern:
15 Agreement?

15 THE COURT: W@nat’s the blatant lnaccuksc

17 MR. MAYFIELD: It says they had counsel, they were
18 represented by counsel and cheir interests were being

15 represented.

3 THE COURT: Which line? wWhich line you said?
o1 MR. MAYFIELD: Your Honor, I don’t recall off the
2% top of my head. It‘s in {inaudibie}. There’s a reference

23w

t they had been adequately informed or
24 represented as to their interests.

25 THE COURT: And where - if you’ll take a second and
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just peint me to where that is.
MR. MAYFIELD: Okay, Your Honor, the third whereas
in the recitals; “Whereas the interest of Wende’s said
daugnters are adequately represented in connection with Chis
matter by Wende herseif and by the consent of Alexa, and
Aiexa Mecail Thayer whose an aduit.”
THE COURT: 30 where does it say counsel? I

thought you said -

M. MAYFIELD: Perhaps I misspoke, Your Honor,

thought it did say counsel but regardless, it says the:

adequstely represented. They weren’t represented, Wende

coulda’t represent her because of the contlict of interest as
to her adult deughter and the minor beneticiary had no
representation because remember, Wende Throne is not a
custodial parent as to her daughter. Only her father is the
custodial parent. So only her father could have provided
consent as to these matzers. Wende can’t de that. She’s ot
a custodial parent.

THE COURT: Okay. Anyrhing else, counsel?

MR. MAYFIELD: I just wish to express, reiterate
that we had joined Mr. Anderson’s objection as to Points U
snd E which I believe are articulated today. I’ve raised the

issue as to the nature of most of the assets were either &

irust asser or they belong to an LLC which part of the asset

may be an cwnership of the estate. Again, ownership of these
a
} o 11323
I assets are rot ic the estate.
z And the separate action of the trust is a very
3 important issue here, Your Honor. There should have been &

4 separate action initiated as to the trust administratica end

§  I'm not getting there, which brings it properly before the

Ang again, as to any action with regars te
claims against those properties which are assets of the

& urust

. that reguires a separate action.

El Then with regard to discovery, I think

13 for us ta kave discovery which should have been done, 1 mean,

wave been done years ago as to what the parties are

saying &s te their cunersnip in these interests, ownership

13 these LLCs or parties in these properties.

14 Nothing further, Your Homor.
it THE COU Fhank you, counsel. (Ends 2:30:05)

15 (Time 4:25 to 5:15)

i THE COURT: We are back on the record in the master

{8 of the estate of Homer Engle. This is Case No. 103901348.

19 This hearing was set up to discuss the potential approv

20 a Settlement Agreement entered in between certsin interested

parties effective Seprember 3 of 2013. That was ou

22 ago. The participants in the Sertlement Agreement

istrator of the estate

23 Thrame in her capacity as Special admi
24 of Homer Engle as trustee of the Homer Engle 2C10 Trust and

25 individually; Kathy Engle, Judy Engle, Roy Engle. Kathy,
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Judy and Roy are ail the children of the decedent and any and
all otner entities there owned, managed, controlled and are
represented by any of the foregoing. References in the

agreement to Wende expressly include both her personal and

fiduclary capacities inciuding on behalf of the mentioned
estate in trusc except as cthersise specified or the context
may require.

The Sertlement was entered into after some very
hard fought litigation between the parties. If the third
parties reading, whose not involved in the litigatien, is
reading this in order to meke clear, Wende Throme, as T

the

understand is the daughter of Judy Engle

granddaughter of the decedent. Again, Xathy, Judy and Roy
are the children of the decedent, Homer Engle.

There have been objections raised to approval of

e Setllement Agreement. Although she signed the Settlement
Agreement, Wende Throne - and spent a significant amount of
time going torward carrying out the Settlement Agreement,
Wende Throme is mow raising an objection to the Sertlement
Agreement .

Also objecting to the Settlement Agreement are
er who is the daughter of Weade Throns, born

Alexa Mecali Tk

Secember 18, 1393 so she is an adult and Britca Lynn Wiicken
who is a4 minor, 17 years old, on behalf of her father, is

£iling =n objection to the Settiement Agreement.
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Tt’s undisputed that - and 1’1l use first names

because there are a number of Engles and I think i wiil be
sust clearer, so 1’11 use first names in reterring to the

people invelved.

Alexa and Britta are not, are not named to recel

an inheritance in the will of Homer Engle. et, the

provides tnat the residuasy estate will go into the trust,

what’s called the - let’s see - Homer Ergle 2010 Trust. The
beneficiaries of the Crust or Lrust interest are held one-

half by Wende, Wende Throne, and Alexa and Brittu each ha

25 percent interest in the trust. So again, Alexa and Britta

are not mentioned ir Homer Engle’s will; rather, their
interest is they have an interest as beneficiaries in a trust
that receives the residuary estate pursuant to the last will

and testament of Homer Engle.

What’s clear is Wende is the Special Administrator

is case and she alsc is the trustee of the Homer Encle
Trust. 1’1l just refer to the trust, Homer Engie 2010 Trust
45 the Home Engle Trust or just as the Trust im my ruling

Logay .

So those are, those parties as I just mentioned
entered in the Settlement Agreement. Today - the Settlament
Agreement was entered into by the parties I mentioned. It

was kept canfidential for a specific reason. The Settlement

Agreement contemplated that the parties would go out and
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negotiate witn third party creditors of the estate to attempr

to compromise and negotiate claims with ther. With the

exception of High Country Estates, that negotiation process
was isrgely successful. As a vesult of the executory
settiement, the parties went out, including Wende Throne,
borzowed money, took care of tax liens on properties. Some
parties were involved in fixing up some of the properties,
the critical property was listed for sale. But for the
negotiations to gc forward in a way to benefit the estate, or
at least those who had an interest in tre proper:y that was
ciaimed to be part of the estate, it was helpful to have the
settlement be confidential and that was successful.

But, there came a point here it had to come
forward and be - notice needed to be given to all persons
having an interest im the Sertlement Agreement including
those third party creditors and thus the Court set up a
process for providing notice, ordered nctice to be provided
and then allowed, set deadlines tor filing objections. 2t
the first hearing on - an earlier hearing that we had on
objections to the Settlement Agreement, I allowed additional

Lime for some cting parties, specifically counsel

for Alexa ang Britta to review documents and provide specific
objections to the Settlement Agreement.
We now are coming to the Lime where Lhe final

nearing on approval of the Settlement Agreement is before the
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1 Court. There is no obiection by the third party credizors.

:  There is nc objection by Judy, Kachy, and Roy Engie whe are

3 signers of the fettlament Agreement. ScmewhsT svrprisingly

4 to this Court, Wende Tarone, the signer of the Settlement

S Agreement ard a perscn who carried out many of the execulory

¢ parts of the Settlement Agreement is now coming back and

7 reising objections te the Settlement Agreement. Bul thera i

§ no dispute thal Wende entered in to the agreement zlong with

dy, Roy, and Kathy Engle. Wende was represented by legal

16 counsel at the time, as were Judy and Roy Engle.

Britta ang Alexa -

MR. PAXMAN: Did you say that Judy was represented

13 by counsel at the time?

Yes, Isaac Faxman represented Judy ard

15 moy Engle ab the time. Kathy Engle was pro se, in

16 negotiating the Seltlement Agreement.

I Alexs and Britta who are beneficiaries of the 2010

18 Trust

se four objections. They say firsc they wece

13 exciuded from settlement negotiations; second, they state

2¢  that there’s a conflict of interest between Wende, their

21 mother, and them in dealing with the estate matters; third,

2% fact discover

24 clzim that issues of facl

2 there’s a claim, they claim that the settlement fails to

3 uddress the needs of Lhe bemeficiaries; and fourch, they

exist and thus there’s a uend Fui

Thus yesterday, Alexa and Britta Chrough
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I cousnsel filed & motion to continue this matter and engage in

2 extensive fact discovery to occur, essentially fact discovery
3 that would start now and go through about March of next year.
4 Wende Throne, as I said, also joins in those

8 objections - some of those objections - and urges the Court

§  Tot to go forward and approve the Settlement Agreement.

? So there sre a couple ¢f critical issues thaz T

8  need to look at. One is I need to evaluate under Ctah Code

Section 75-3-1102 whether the Sectlement Agreement is

10 appropriste and under subpart 3, afrer ce to

1i  interested persons or their representatives, including the

i2  personal representative of the estate and all affected
i3 trustees of trusts, the Court, if it finds that the contest
14 or controversy is in good faith and that the effect of the

15 agreement on the interests of persons represented by

iduciaries or other representatives is just and ressonable,

:7  nay make an order approving the agreement and directing all

iduciaries under its supervision to execute che agreement.

19 ainor children represented only by their parents may be bound

20 only if their parents join with cther competent perscns
71 execution of the compromise.

22 Ugon making the order and execation of the
23 agreement, all further disposition of the estate is in
24 accordance with the terms of the agreement.

So I need to determine whether the centest or
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1 controversy is in geod faith and the effect of the agreement

2 uper the interesr of persons represented by fiduciaries or

3 other represenzatives is ust and reasonable.
B So T'm going to go through and analyze Tnose issues

and give you my findings.

& The First finding, ir’s a threshold issue on Alexs

7 and Britta’s claims. And I want to repeat something I said a

5 few minutes ago, Alexa and Britta are not named in the will,
7 they are named as bencficlaries of Homer Engle’s 7020 Trust.

1¢  Wende Throne, their mother, is the trustee of the trusT and &

inistrator of this estate. Snortly after Homer

12 Engle died she, through counsel, filed a petition for formsl
13 probate of will and formal appointment of Personal

i4  Fepresenra pointed as &

She scught to have herself

15  Personal Representative. That was on November 23, 2010,

16 Cn that same day, Wende filed, November 23, 2010,

Wende filed an application for appointment of

18 Special Administrator and applicstion for issuance of
9 temporary restraining orders. She alleged in that filing

20 number of things inciuding the following - and this was sworn
21 as being true and accurate. So this was a verified

22 application. She stated, “The person whose sppeintment is

s

sought as Special Administrator” namely Wende herseit,
74 qualified to act as such end has pricrity because there ls 1o

25 . other persen with the prior or equal right as she 35 the
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I person named in the decedent’s will to serve as Personal
2 Representative.” And looking at the will, it’s correct.
3 Then Paragraph 7 - and this is significant - “Tha

4 person whose appointment as Special Administrator is sought

5 is also that now, the now serving trustee of the Homer Engle
& 2010 Trust” - it says UAD, T assume that’s a typo but
“Fekruary 3, 2010.” 1 assume that means the trust, that 20iC

8  trust created on that date.

o Wende Throne shortly afcer that appointment
10 . shortly after that application, received - tais Court issues
11 or my predecessors who was handling this case, on November

12 23, 2010 issued an appointment of a Special Administrator.

L2 Ir was Wende Throne was appointed as Specisl Administrator of
12 the decedent and she accepted the appointment.

$o what does that mean? As Spesial Administrator

es and responsipilities - well, I wili

ske had &)l the
17 just say she had all of the authority that a - or power of a
16 general porsonal representative. §ince she was appoirted by
19 the Court under her authority as specified under (tan Code

20 Sectien 75-3-617 which says "A Special Administrator

21 appeinted by order of the court in any formal proceeding, h.

the power of 3 General Personal Representative &XCept as
23 limited in the employment and duties prescribed in the
24  order.” And there is nothing in the appointment document

2% indicating or restricting her duties. It just says that

11331



cone is

“bord is mot required and the order is Wende M.
hereoy sppointed as Special Admisistrator of the decedent

nr to Utap Code Armorated 75-3-514 to act with bond”

and it says, “upon qualification and scceptance, special
lenters of administratien shall be issued to the said Zpecial

Adminietcator

So the point is, she hed the power of a Genersl

ode it makes it

151 Representative and in the probate

clear that the powers of a General Personal

Representative are quite broad in beiag able to handie the

issues of an estate. 7£-3-710 of the Utah Code explainz than

until termination of his employment a Personsl Kepresentative

has the same power over the title, the property of the sstate

have in trust, however,

that an
benefiz of the creditors and others interested in rhe

estate.”

And then Utah Code Section 75-3-714, discus
transactions authorized by - for a Personal Representative
and again Wende had those powers which inciude under subpart
17, to affect a fai: anc reasonable compromise with any
debror or obiigor to extend, renew, o any matter, modify the
cerms of any obligation owing to the estate. HMer duties
include, under subpart €, being able to acquire or dispose of

an asset including iand. It includes being able to abandcn

property under subpact 11. The bottom line is, Wends was
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Agreement.

AU the same time, Wende had authority as the

trustee of the Homer Engle 2010 Trust. der Utah Code

Section 75-7-303 it says, “To the exteat there is nc confiict
of interest between the representative and the persor
represented or among those being represented with respect o
a particuiar question or dispute,” subpart &, “a trustee may
represent and bind the peneficiaries of the trust, (5) a
Personal Representative of the decedent’s estate may

represent and bind persons interested in the estace.”

Wende bad authority as trustee to negotiate on behalf of rthe

zhe Settlemen: Agreement as

trust and she entered i
Persoral Representative of the cstate and as trustee of the
trust.

Now, the question is raised as to whethsc there as
& conflict of interest between herself on the one hand and

her daughters, Alexa and Britta, on the other hand.

conclude the answer is no. As I look at the Settlement

Agreement the term Wende defines Wemde as, in her capacity as
Specisl Administrator or the estate of Homer Engle as trustee
of the Homer Engle 201G Trust and individually. As a Special

Administrator, and as trustee of the Homer Engle 2610 Trust,

Wende has and had frduciary duties. To the extent property

o “11333

transferred to her, she has fiduciary duties to her

daugiters a5 a trustee of the trust and the fact that =

property is being transferred to her, when she’s si

agresment, at least ia part in her capacity as Special

rator and as trustee of the Homer Engle 2010

Adminis

2t property tc her with

view this agreement as transterring t

her holding the property as a fiduciary and that means she

3  hss to take care of the interest of herself as a heneficiary,

9 50 percent beneficiary of the trust, and her deughters sach

10 25 percent beneficiaries of the trust. The agreement

i contemplazed that by laying out that she’s st ju

entering

12 into the agreement as an individual, bul she enters ints the

12 agreement as a Special Administrator and a trustee.

14 And the parties agreed that at Page 12 of the

26 o work togerner in good faith to resolve those details in

s differen

Setriemen: Agreement that the - if there

15 cthis is the statement, “if all rhe parties acvept this

7 written offer and if we later discover that Lhere were gaps

where the parties neglected some detail or operated on

are legally cbligated

ifferent assumptions, then the part

21 watter most consistent with what we have agreed to. if the

22 parties are unable to do this, then they agree the court wil

23 £i1) in those gaps based upon what 1t believes is fair and

24 reascnable and most consistent with the terms we agreed Lo

I don’t even know that we have to go to that
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provision because Wende is ciearly entering intc this
agreement in her capacity 4s Special Administrator and es
trustee and she has fiduciary duties to her daughters. I
just do not see a conflict of interest and thera’s been
nothing shown o me that by accepting property as a trustee
and as a 3pecial Administrator, that she somehow then has a
conilict of interest witn her daughters. Part of that is

illustrated by the terms of the trust itseif. She, aiong

tr. her daughters are all beneticiaries of the trust. She’s
a 50 percent beneficiary of the trust, each of her daughters
is a 25 percent eneficiary of the trust. No one has shown
me - and there’s not been any persuasive argument, that Wende
somehow, by signing this Settlement Agreement was in &
confiict of interest between herself on the cne hand as
trustee, individually as Speciel Administrator and her
daugnters on the cther hand.

Sa I conciude that Wende did represent hiexa, the
interest of Aiexa and Britta as beneficiaries of Lhe trust
because she signed the agreement in part is a trustee of thar
trust., I see no conflict of iaterest. I conciude that
Sritta and Alexa were not excluded from the Setclement
Agreement because their interests were represented by rhe
trustee, their mother, in signing off en those documents.

So that goes to the - so with respect to Alexa and

Britta T find they were expressiy represented, their

- ) ) 11338

3 benefiziaries

& rhat a conflict of interest exists and certal

&  the settlement is, whether the sertlement under 7%

10 controve

18 be no property left in the - even left - tnird parties woul

22 One of them was the estate was cash poor and perentiall

interssts were expressly represented by their mother who is

2 the trustee of the trust that they had, have an interest as

have heard no persuasive eviderce

ly the estare’s

5 Settlemen: Agreement itself does not show a confiict of

interest and part of that, part of the reason I conclude

7 there’s mo conflict of interest goes to the issue of whether

9 subpart 3, whether it was the settlement of a contest or

sy in good faith and the effect of the agreament cn

the interests of persons represented by fiduciaries or other

12 representatives is just and reosonable.

13 I find that che Sertlement Agreement squarely meets
34 teat standard of 7$-3-1102, subpart 3. And I'm going to take
1S a little bit of time to ralk about why that iz the zase. But
16 to just summarize, if the Settlement Agreement had nct been

7 entered into, there’s a strong possibility that there wouid

19 likely have the property because the property and what - one

20 of the majer problems that we have here in this estate is

Homer Engle - well, there are a couple of major preblems.

rest

23 estate rich and “rich” I use in quotation marks because $i’s

4 unclear what the vaiue of the real estate was after iiens and

other encumbrances. There was just no money in the sstate to
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Ppay even the most simple things such as tax liens. We were
in court on muitiple occasions seeking to resolve issues in
such a way that properties would rot be lost to tax sales.

$t1il hanging - even with, even Wwith the Settiement Agreemert

t

e State Street progerty is still pocentially subject Lo a
tax sale next spring.

There was a creditor foreclosing on the Crystai
property. Properties were going to waste. The property cut
at Price was dilapidated and needed to be fixed up. There
were problems with tre Woods Cross property, it needed o be
fixed up. There were actually notices being provided by
government officials about the mess that some of these
properties were in. There was actually even a separate clsim
against the estate brought by a guy named Donald Fennan, who
had a judgment against the estate claiming he should be paid

s with so many

because the Payson preperty was such a mes

things, just littered around the Payson property, and w

not talking about small things, we're talking about big

pieces of equipment and things that were an eyssore
The bottom line was that thers werz serious
probiems facing each of those parcels of real estate that it

is matter had not been settled, the real estate would

likely have been lost. And franxly, the dispute between
Wende on the one hand and Roy, Judy, and Kathy on the sther

hand, made it difficuit to ger those issues resolved.
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The orher issue is that this is an estate where
itz by no mears clear that any of those pieces of real

estate are actuzlly, (a) are actually a part of the estate;

or (b) were Homer Engle’s property ta transfer into the Homer

Engie Trust

T'm going to incorporate ~ We had a two-day trial
and 1°m going to incorporate my December 15, 2013 findings of
tact and conclusions of law - December 16, 2013 tindings of

£2ct and cenclusions of law that go through in deczil the wer

of transactions affecting just the Crystal property. It took

a4 two-day triai To try Lo get to the kollom of Those issucs

and what was the issue? One of the issues - the crit
issve was was the Crystal property Homer Engle’s property to
transfer into his trust or transfer via his will in 20107
The evidence was that Homer Engle, trankly created a mess

during his life by issuing multiple deeds, by dealing with

multiple entities and just transferring properties to himseif

trom nimself, to entities.

imately, at the end of the hearing, I determined
that when - this is Page ¢ ~ “when on Fepruary 3, 2010 Homer
Sagle purported to convey the property from Horer Engle to
the Homer Engle 2010 Trust, Homer Engle was not the owner of
the property, Crystal Star, LLC was the owner. When on
february 201¢ Homer Engie purported to convey the property
from Crystal Star, LLC to the Homer Engle 2010 Trust, Hower

23
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1i  chose dilopidation and problems with the maintes

23 property. So Wende Throne was facing 3 situation wh

22 potentiall:

Fngle lacked authority to coavey the property on behalf of
Crystai Star, LLC. Wnen on February 5, 2010 Homer Engle” -
actually T said “When on Novemoer 5, 2010 Homer Engie
purported to grant rights to Bullock Law Firm, LLC thrcugh a
trust deed and assignment of rents, Homer Engle was not the
owner of the property. Therefore, to the extent Homer Engle
atrempted to encumber or liem the property by virtue of the
trust deed and with assignment of rents, Homer Engle lacked
authority to de so and that trust deed was ineffectual.”

I did not have a trisl yetr on the remaining pieces
ot real estate. The information that I've received thus far,
indicates that there are strong arguments on behalf of Judy,

Koy, and perhaps Kathy Engle that they or their entities are

the cuners of all those properties. If this case had not

been sertled, what is & reasorable, there was a rcasenable

probability - weil, let me step bac
We had done the trial on the Crystal property. We

still had trials on the remaining properties, the Cherokee

property in Utah valley, the Payson property, the State
Street property, the Price property, the High Country
eroperty and the Woods Cross property. There is a strong
probability that if - and each of these properties were
zcheduled for a two-day trial and out of an abundance of
caution, when I knew that there was a ctallenge to the

Serclement Agreement, 1 set trials for, two-day trials for
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1 each of those properties to determine the threshold

whether each of those properties was actually Homer Engle’s

3 to convey in 2010.

4 At the time of the Settlement Agreement we had done
one of the trials and we had the other trials scheduled to qo

€ forward., We were facing the emirent loss of some of those

operties to tax saies. We were facing foreciosures of liens

& on properties. We were facing creditor claims including

1cs that had been entered against the estate that be

9 judgs

16 executed against those properties, and we ware experiencing

ree of those

properties, particularly in light of the uncertain state of

13 the ownership of those properties.

14 S0 when these parties got together ircluding Wende

Throne as trustee of the Homer Engle 2010 Trust, and Special
Administrator, she was facing litigation that would have

7 drained the estate out just to determine whether or mot those

12 parceis of properties were owners of the estate. The

9 evidence hed already indicated, although I had not yet ruled,

20 that Homer Engle iacked the ability to tramsfer the Crystal

v all of the value of —he estate would be lost,

23 either to the claims of third party creditors or o

rigation expenses.

25 she reasonably represented the estate and the

trust, including her daughter‘s, in entering into a
setclement that recognized those risks but wouid preserve
some value for the estate. The Settlement Agresment was a

rezscnable Settlement Agreement. It was entered intc with

wende represented by very competent counsel, with Judy and
Roy tepresented by very competent counsel. It was a

setciement that frankly averted the disaster of losing most,
Sif not all of the contested properties to waste, foreclosuce,

tax s

e.
IThere’s a objection that :ssues of fact exist, thus
thece’s a need for additional discovery. The very arguments

peing made cn that grouad illustrate why the assets of the

ectate would have been wasted had this litigation gon
forward. At Lhe end of day, there was a strong Likeiihood
Lhat Wende would have litigated these parcels, over these
parcels of property and given Homer Engle’s, at ieast with
Crystal Star proven track record of purporting to transfer
properties that he had no authority to transfer. There was
a, thcre was a strong likelihcod that nothing would be lef:.
So 1 conclude at the end of the day thar in this

very highly contested probate matter the Settlement Agreement

es the

entersd in between che parties fuliy sati

requirements of 75-3-1102.

T find cthat rhe coatest or controversy involviag

the estate was in good faith and that the effest
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1 agreement on the interest of persons represented by

:  fiduciaries or cther representatives is just and reasonable.

2 hnd frankly, if T were to set aside - [ belisve

4 thet 3f T was Lo ser eside the Settlement Agreement now,

o through

3 there’s a strong likelihood that by next - and we

- there’s a strong tikelihood that Stare

7 Street may end up being lost to a tax sale. it was set ta pe
8 sold in a tax sale a few months ago. It was only through the
9 intervention ot one of the Fngies with the cously to persuade
10 the tax authorities to held off for & yesc. But there’s

similar issues. Wende Throme and her counsel have done a

12 great job of helping prevent cther properties from being soid
12 to taxes or sold to pay unpaid taxes, and I stated a number

of times that that kind of loss to either a foreclosure or a

sale to the tax, by the taxing avthority would result in
16 giving pennies on the dollars to the estate or to whoever is
17 the ultimate owner of the property.

i So at the end of the day I find that the Settlerent

15 Agreement should ke approved. I am very concerned that we

20 continue to carry out and execute the terms of the Settlement

Agreement. I’‘m concerned about getting the Payson property

22 sold. I am inclined to set up a status hearing on the issu

23 involving the sale of the Pavson property and the other

1es in the case.

1411 direct Mr. Paxman to find findings of fact and

27
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conclusions of law and T believe that as part of those

2 findings of fact and conciusions of law, I’ve looked through

3 the whereas clauses ir the Settiement Agreement and those

4 whereas clauses are accurate and I find that those are
5 accurate statements of the circumstances. So the findings

& should inciude the substance of the whereas clauses, the

€indings that I’ve made in the Crystal Avenue property and a

discussion of the issues that I have discussed roday

° 2l

Paxman, prepare that order and submit it to

10 opposing counsel by email pursuant to Rule 7 and then if

there’s any objections submit the cbjections to me or approve

12 it as te form - we'll get that signed.
13 Weat I‘m inclined to do right now is just see if we
14 cculd ser up another time to have a status conference - oh,

15 by the way, since I’m approving the Settlement Agreement, I'm

16 striking all the trial dates that we had previcusly ser

% number one. I‘m denying the motion to respen discovery.
18 What I’m inclined to do is set up a hearing - I mean, are

19 there any issues that - hos far out should we go? Do you

20 need to have one - I mean we could do - my schedule is guite

23 crowded in the next - what if we were to do December I as -

22 what 1 would order - what 1 would like to do is order the
23 parties through counsei, to the extent you have counsel, to
24 the extent you don’t, to meet and confer at least by

25 telephone on the status of carrying cut the Settlement
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, 1‘m concerned about

1 Aoreemeat. In particul

2 that Payssa property. If we don’t - if it

T rean past of it, part of it, the way the settlement was

4 structured by the parties was, was to have a, to liquicate

S some of the properties so we could up with cash to prevent

€ loss of proper
7 MR. PAXMAN: Your Honor, if T may, I belisve that

8  equal erphasis should be piaced upon the Price property as

9 well. Both of them were -
10 THE COURT: Right, I agree. I agree. Sc we’ve 5ot
11 to deal with - in fact is the Price property listed now?

MS. THRONE: We have a tentative offer but - so I

3 didn‘t list it but I was waiting for the resuits of the
14 Sextlement Agreement so that can move forward., Also, there’s
15+ alss a sale of the loan on State Street that was court

16  ordered to have that done and it hasn't been.

7 THE COURT: That’s why I’m ordering you to meet and
18  confer because you need to discuss among each other the
15 carvying out of that Settlement Agreemenc. I mean, I recliy

25 want - in my view, I mean the Price property needs to be

21 sold. The Payson property nmeeds to be sold and if it'y

22 listed at a zercain price and there’s been nc offers, then

vou need to consult with a real estate agent and come up with

2¢  a reasonable offer that will get some potential movemest and

25 potentially get the property taken care of. I'm very
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cencerned that it’s been over a year since this settlement
was entered intc and we still don’t have sales.

MR. PAXMAN: (Inaudible), Your Honor, just for
clarification and for everyone’s bemefit s, what specific
tax liabilities are out there which could cause a tax sale?
You're talking sbout one in March and one in May. Are these
the only two we’re concerned about?

T

£ COUR’

: That’s why I want you to meet and

confer and discuss. So what T‘m incliced to do is just set

this for - how would December 3 be at 9:002
MR. PAXMAN: For me it’s fine, Your Honor.

THE COURT: What?

MR. PAXMAN: For me it's fine.

MR. ANDERSON: I would prefer a later time but I

do it that day. I pave a doctor's appointment that

morning. I probably cancel it.

what about the 2%, of Decemoer -

did T say R:00,

HR. ANDERSON: I'm in court that day. I
do the 3" and I can make arrangements.
MS. THOBNE: We could do it on Homer’s birthday,

cember 1%,

THE COURT: I don’t have time unfortunately on thst
day. Okay, December 3% at 9:00. So I'm hearing chat works

ir. Paxman?
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H MR. PAXMAN: Yes
2 us. 2: Yes, Your Honor,
2 THE COURT: Okay. Judy and Roy, does thal work?

4 MS. J. ENGLE: December 3, 9:00 a.m.?

5 THE COURT: Right. So I wili expect you te have
5 met and conferred regarding issues invelving the propesty. I

ant you to meet and confer by November 14™ and you can meet

& and confer by phone as - but I do #ant you to meet and confer
3 and discuss the outstanding issues invoived in carrying out
it the Sertlement Agreement.

Yes?

2 MR. ANDERSON: May I ask just for clarificatisn on
13 one of the findings?

14 THE COURT: Sure.

15 MR. ANDERSON: I wrote down early on that the Court
16 was finding and analyzing the whereas clauses and the

37 capacity with which Ms. Wende Throne entered into the

@  Setrlement Agreement, that the transfer of property to Wende
19 under the Sertlement Agreement was in effect a transfer of
20 the property to her as fiduciary and thus, anything that she
71 gets would be 50 percent hers and 25 percent each fo Lhe

22 daughters. That’s what I wrote down. Is that the finding

23 and order of the Court? Is the Sertlement Agreement tc be

interprered thusly?

& COURT: That’s the way I interpret the

- o - 11346

Sectlement Agreement. If she settles, she’s settling as the
trustee, she cannot as a trustee let her persomal interest
supercede her personal interest. I’m serry, I'm saying that

baz

werds. She cannot let her perscral interest supercede
her interest as a Personal Representative - or Special
Administrator and trystee. So I interpret that when she - it
says she gets the property, she’s geting it as trustee for

the Lrust. That's the way I interpret the Settlement

°

Agreement .
MR. ANDERSON: And I guess I’m trying to get it
very narrowed down because if the Court actually finds on the
record that the Settlement Agreement provides for the
daughters to essentially, by virtue of their positions as
together but 25 percent each beneficlaries urder the trust,

if the finding is that anything that goes to Wende is then in

ect under the $ettlement Agreement 25 percent to each of

che caughters, that in effect resolves the things that I'm
asking the Court to do with our petition and we can be done

i of our petition. $o L'm trying to get to th

with =

narrow finding.

COURT: The way - the reason - one of the

reasons 1 clude that Werndy does pot nave a conflict of

interest is because the only fair way to read, in my
interprecation of the intent of the parties was that when

Hende said she got the property, she was acting &5 Special
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Administrator and as truscee which meant that the property

goes, would be ritled in the trust. Does that clari
your. ..o -
MR. ANDERSON: 1’d love for you to go furthes
THE COURT: Yes?

HR. ANDERSON: Does it have to go to the trust or

are we bypassing the trust? I guess s sort of my quesiion.
THE COURT: 1 don’t think I'm in a position - T

don’t thimk I‘m in a position co administer the trust. The

property goes to the trust. How it’s deait with within the

’s not clear to me

trust, 1 don’t think, firsr of all
there’s a dispute on how it should be dealt with. S$econdly,
1 think if I were o make a ruling about the administration
of the trust, I would have to be fully briefed on that issue.
MR. PAXMAN: The one question I have, Your Honar,
if we're (inaudible) the Settlement Agreement then iL’s still

necessary to ¢o a final petition for release of Wende 53

at. T Lhiok

Special Administrator and closing the probate for
the answer is yes but I want -
THE COURT: That's true. That's true.
Any other clarifications?
HR. ?: There was a moticn on file relatsd to

Srystal Avenuve and a trust deed that has been placed on that

24 4 there is an order from the Court currently on file that
25 prevents Kathy Engle from encumbering or conveving the
33
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croperty.

H THE COURT: And that’s one of the reasons 1 need,

3 we need to have that conference -

4 WR. 7: And we'll set that up. Sut tha: order is

5 in effect, we haven't now deemed that the Settlement

G Agreemenc is in effect in its entirety and so now -

THE COURT: The orders were in place unless I set
‘Lher aside.
9 MR. ?: Thank you, Your Honor.
1c THE COURT: Anything else, Mr. Paxman?
MR. PAXMAN: No.
THE COURT: Anything else, Kathy Engle?

i3 S ENGLE: Yes, we have one outstanding issue

14 to address and that’s the High Country cial since they

$5  dldrt show up, is that claim now just dismissed?

6 THZ COURT: Well, that’s something to discuss and
report on in this hearing in eariy December. In other words,
that would be I assume cne of the agenda items of what you
need to discuss. The bottom line is there was a - in the

20 Settlemeot Agreement there was an attempt Lo negotiate
regaraing High Courtry, High Country @id not get resolved

22 The otner creditors did, by and large. Dut discuss tha: and

23 . we'll go into detail on that at our next hearing.

24 Judy Eagie, any clarifications?

¥S. J. ENGLE: The status hearing, is that going to
34
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1 be in the court?
2 THE COURT: Yes.
3 MS. J. ENGLE: Okay.
4 THE COURT: And Roy Engle, any clarifications
5 needed?
6 MR. BNGLE: No.
K THE COURT: Is there anything else that needs to be
§  dealt with today?
5 And fust to be crystal clear, ail of the trial
12 dates that I set up in this matter are now stricken. The
11 oniy remaining date is the one that I just scheduled this

12 afteracon.
13 (Inzudible conversation)

14 MR. PAXMAN: Yes, Your Honor, I have one addirional

Ed

15 claritication issue. If - the 3etclement Agreement provides
i6  for a certain amcunt of funds be set aside or paid toward
37 pricr counsel and for counsel, Mr. Paxman, does that

18 Settlement Agreement supercede any other claims about

19 artorney’s fees for prior counsels? Is that the only amount
20 that they can be paid from the Settlement Agreement or from
21 the estate?

22 THE COURT: Well, I don’t know that I'm in a

23 position to ceal with that. The issue - that’s a guestion

24 regarding the interpretation of the Settlement Agreement, we

about that next month. But you can meet and
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confer and discuss it before that time if there's a need for
a motien for a particular issue involving the settlement, now
that the settlement has been approved, the parties can tile

MR. PAXMSN: I guess one thing I would iike to nave

©e record, if mot at this time then the next hearing is

that the accommodation for payment of attorney’s fees is

previded in the Settlement Agreement is reasonable to that
level, that no additional attorney’s fees will be paid by the
estate or by any other person, personally or in their
capacity as Special Administrator or as trustee, that rhat’s
the reasonabie fees for previous counsel as counsel for the
trustee and the estate.

THE COURT: Well, if there needs to be a motion
filsd, ther file a motion.

MR, PAXMAN: Okay.

THE COURT: [f you would rather Giscuss it anong
the parties or the interested persons, and then discuss it

3t that way but hefore I make

next time, vou could deal witk

2 particutar crder enforsing or interpreting other issues
iavolving the settlement, I want to make sure everybody has
notice and the opportunity to be heard.

MR. PAXMAN: Certainly.

THE COURT: So you're welcome to - I mean, the

parties are weicome to file motions if you feel like there's

ular issue

2 need to clarify a particular issve. a
26
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1 of Wende’s status as trustee receiving cthe property, [ think
2 that’s inherent. I clarified that because T see that as

3 inherent in a falr interprecarion of the parties intentions
4 under the Settlement Agresment

s MR. PAXMAN: ALl right. Thank you, Your Honor.

TEE COURT: Anything else? Okay, thank you. I

7 know chis has been a icng hearing, one of many long hearings
8 we've had in these matters but T appreciate the input and the
9 argument. T thougnt that the hearing today was very helpfui
16 to me in sorting through same very complex 1ssues.
1 The court will be in recess.
12 VR. PAXMAN: Thank you, Your Eonor.
3 (Whereupon the hearing was concluded)
14
15
15
17
12
19

25 (Transcript completed on June 12, 2017)
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FILED DISTRICT COURT
Third Judicial District

NOV 28 208
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
Stephen R. Sioan (7627) ssisn@vancoit com SALY LE COUNTY
Richard K. Gardner (11889) rgandner@vancon.cam
36 South State Street, Suite 1900
Salt Lake City, Utsh 84111
Telephone: 801.532.3333
Attorneys for Special.

N THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH, PROBATE DIVISION

ORDER CONFIRMING RESULTS OF

in the Matter of the Estate of MEET AND CONFER
HOMER ENGLE, {FILED UNDER SEAL}
Deceased. Probate No. 103901948

Judge Keith Keliy

At a hearing on November 1, 2013, the parties were ordered to meet and confer regarding
various issues in connection with implementing the settlement agrecment entcred inio by them
on September 3, 2013,

Wende Throne, Judy Engle, and Kathy Engle met for more than five hours at the offices
of Van Cou, Bagley, Comwalt & McCarthy an November 13, 2013, Richard K. Gardner,
counsel for Wende Throne, and Isaac D). Paxman, counsel for fudy Engle and Roy Engle, were
also present. (Mr. Paxman anteaded a portion of the mecting by telephone.)

The pasties agreed upon the following terms:

H2€ >

1. Delegation of Authority. Judy Engle will be solely responsible for marketing and
selling the Price property. Wende Thione will be solely responsible for marketing and selfing
the Payson property. Each party will use her judgment to both maximize the value of the
property and to get it sold as soon as possible. Standard of liability is bad faith or gross
negligence. The party in charge of seliing will have sole discretion to determine selling price,
except that approval of the other parties is needed to sell below an agreed upon floor price. For
Price, that floor is $60,000 plus whatever costs are incurred in improving the property that are to
be paid out of the proceeds. For Payson, that floor is $250,000. However, each pasty will
promptly inforn the other parties of any ectivity such as engaging an agent or listing or delisting
the property, and will prompily provide the other parties with a copy of any listing agreements
that party enters into and any offers, counteroffers or scceptances tha party receives or makes.
Each party will meke best efforts to lst the property no later than April 10, 2014.

2. Improvemeats an Price. If Judy Engle invests any fands out of packe to fix up the
property, then those costs will be veimburscd out of the proceeds upon sale of the property. The

parties have agreed Lhat Roy Enle can be paid at the rate previously agreed upon for any work

e

performed by him. Asy-ronparie: ; tmpty-be-pan
3. Price Loan. Mr. Paxman and/or fudy Engle will attempt to secure 2 loan against the

Price property on terms ogrecable 10 them. Standard of liability is bad faith or gross negligence.
4. Payson Loan. Wende Throne wil attempt to secure & loan aginst the Payson

property (and only the Payson property) in the net amount of $99,000 at standard fcan terms,

Vg

i dence shall
axpoudiere e the. previons semnis s
Ne d ot 4 s ds o Hi dowmdy
erceed Yhe Pm..-o]y .’m:A' "‘;‘l“,,...ud )—:\.’
Fean e _wi Hhant al Sepiowiee Y, 1
imeaning § poiats payable out Ok oan proceeds, 129 intecest, 1 months inierest prepaid a2 pan tHawat
Aressat,

of the loan, renewable at expiration Djnitial one-year term. The net loan proceeds will be

applied first to pay any Priority One clsims'that constitute liens against Payson, then to pay /(Z
McKiniey, and then the parties estimate approximatoly $36,000 will remain. Of this, 6,000 will !&
800 Judy Engle o help her fx up Price, on condition thabste undertake to replace the roof,
repaint the exterior, and put sod in the front yard, and account fobeypenditures. The other
$30,000 will be available to make cash offess 1o Hi-Country and/or Fanhig to settle their Priority

Thee claims as contemplated in the September 3, 2013 setiemen agreementyAfl loan proceeds

will be held in an escrow account and/or en attorney trust account until applied as provided

herein. \The ovms oF W5 fursyraph are agreedupon ony ¢ the Paytom prysy,

5. MecKinlcy. Mr. Gardaer will initially inquire with McKinley's counsel about M %\
extending the forbearance agreement. [F she agrees, great. [f not, then Mr. Paxman wil handle (y
‘negotiations in his discretion. Standard of liability is bad faith or gross negligence.

6. Authority Over Tangibles. Kathy Engle will be solely responsible for selling all
tangibles in accordance with the Scptember 3, 2013 scttlement agreement. She will use her
judgment to both maximize the value of the praperty and to get it sold as soon as possible.

Standard of liability is bad fzith o gross negligence. Any selling or storage costs incunred by
Kathy Engle may be reimbursed out of the proceeds of the tangibles.

7. Tangibles to Be Sold. The partics discussed a partial list of items and identified &

number of items that they all agree can be sold. A copy of that list is antached as Exhibit A. In

many cases they agreed on the valuc. On others there are still question marks. There are ather
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items What are still disputed in terms of whether they are to be sold andor whether some party
already owns it. ltems i the exhibit with no letter next to them are items that no one objected to
being sold (subject to further review by Roy Engle, who was not at the meet and confer). Hems
with a letter next 1o them indicate that one or more of the parties did not wish that item 0 be
sold. (For avoidance of doubt, all of the items listed under “State St” are disputed by all partics.)
The Court may need to resolve disputes regarding the interpretation and/or application of the

September 3, 2013 seniement agreement as to those items.

Following another hearing on November 14, 2013, some of the parties and/or counsel
again met and conferred in the bail outside the courtroom regarding some additioral terms
regerding tangibles. On November 22, 2013, Wende Throne, Judy Engle, Kathy Enge, and the
respeciive attomeys again met snd conferred 2t the offices of Van Cott, Bagley, Comwall &
McCanthy, this time for more than seven and a half hours. Based on thase discussions, the
parties agreed upon the following additional terms:

8. Authority to Abandon or Pay Claims With Tangibles. Kathy Engie's autharity 1o
sell tangibles includes discretion to donate, discard or otherwise dispose of tangibles whose value
does not justify the cost of selling or holding the same. Her authority to sell also includes the
‘power 10 offer or convey tangibles in ful or partial satisfaction of any elaim that is directed o be
paid under the September 3, 2013 setllement agreement. Any party who s given responsibility

10 negotiate with respect to & particulas claim under the September 3, 201 senement ageeement

juatl

may, in consultation with Kathy Engle, offer or convey tangibles in fuil or partial satisfaction of
such claim,

9. Payson Tangibles. Prior to November 26, 2013, Kathy Engle will be granted full
access lo the Payson praperty so she can retrieve any tangibles located there from time to time s
she decms appropriate. She may remave any items that she deems worth selling. Tn addition,
any item that i to be distributed (0 a party (if any, in accordance with the terms of the Seplember
3,2013 settlement agreement) may be removed from the property for distribution to that party.
Any items that Kathy Engle chooses Lo leave on the Payson property, and which are not to be
distributed to any party, may be used as part of a senlement with Fannin s contemplated in the
September 3, 2013 seulement agreement. At the conclusion of any dealings with Fannin
regarding the Payson items, any items remaining on the Payson property (if any) will continue to
be governed by paragraph 6 and will therefore be temoved by Kathy Engle to be sold or
otherwise disposed of as provided herein, provided sufficicnt proceeds are available to cover the
costs associated with removing the property.

10. Stored Tangibles at Residence. Numerous tangibles are being stored in Wende
Throne's residence andor garage. The parties will select s mutaally agreeable day and time for
Roy Engle and Wende Throne (or an agent selected by her) to meot at Wende Throne's residence
and remove all tangibles thal are subject to the Sepiember 3, 2013 settlement agreement. Kathy
Engle will bring a truck or trailer 10 Wende Throne's property (0 transport the items that are
semoved, and will take an inventory a5 the items are loaded onto the truck or trailer. Howeves,

she will remain near the truck and will not personally enter into the residence, garage, of any
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other dwelling or structure at the property. Judy Engle will not be physically present. Roy Engle
may freely consult with the other parties by phone o other means, Kathy Engle and/or Roy
Engle may bring a neutral thicd person to help with removing the items under Roy Engle’s
direction, provided the third person is reasonably acceptable to Wende Throne and does nol
damage her property. Wende Throne has slready agreed that Adar Engle is acceptable. In the
event of a dispute s (© whether 4 particular tem is ( be removed, the item shall be flagged and
photographed, and shall remain at the property. The photographs will then be used to compile
tist of al disputed items that need 10 be resolved.

11, Modification of Threshold. The partics agree that any item worth $500 or more
must be sold. This modifies the September 3, 2013 settlement agreemeat, which set the
threshold at $1.000. Nothing prevents the parties from sgreeing to sell items worth less than
$500.

12. Notice Prior to Sale of Tangibles. Kathy Engle ill keep an inventory of items as
they come into her possession, which shail be made aveilable (o the other parties within &
reasonabe time. Prior 1o selling or otherwise dispasing of any item (including items removed
from Payson or from Wende Thane's residence), Kathy Engle shall provide the other parties
with a ist of the items 10 be sold or otherwise disposed of, including her estimate of (he value,
which necd not be based an an sppraisal, and the proposed manner of disposition (sale, donate,
discard, distribute 10 party, offer to creditor, ete). Each party shall then have three business days
10 designate, by marking up or writing on 2 copy of that list, any items that they do not want sold

by placing an “X" next (o those ilems, indicating the reason, signing the marked-up copy, and
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retuming it to Kathy Engle within the three business days. The pemmissible reasons are (1) claim
of ownershipientitiement to distribution under settlement agreement, (2) intent to exercise right
of first efusal (a5 (0 items over $500), ot (3) request for permissive distribution (i.¢. item falls
under $500 threshold and party requests that item be distributed to him or her instead of being
sold). The party shall also note any disagreements as to value by writing in what they claim is
the carrect value next to the item. Because Kathy Engle has discretion to sell iteons as she deems
appropriate (sce paragraph 6), disagreements regarding value are not material unless (1) there is
a dispute about whether a particulat item falls above or below the $500 threshold or (2) a party
wishes 10 exercise a right of first refusal as to the item and disputes the purchase price. For
purpases of exercising a right of fist refussl, any ftem that was designaled 10 be donated or
discarded will be deemed to have a 2¢r0 value. Kathy Engle will then proceed 1o sell ot
otherwise dispose of items in accordance with the list, except as to thase items that have been
timely placed in disputs by returning a marked-up copy of the list to Kathy Engle o5 provided
above. 1f one party requests a permissive distribution of an item ot to exercise a right of first
refusal a5 to an item, and there is no material dispute as 1o vaiue, and 1o other party has
requested that item, thea Kathy Engle shall notify the party that the item will be distribuied to
that party. The party will then have thirty days to pick up the item and tendet a cashier's check
for the amount of the purchase price, if any. The parties agree that email may be used to carry
out the tenms of this paragraph. The parties shall send such communications 1o euch other
directly, provided that any counsel of record shall also be copied. As stated in paragraph 7

above, items placed in dispute may ultimately need to be resoived by the Court intecpreting

INEXS

and/or applying the terms of the September 3, 2013 sentlement agreement, This paragraph
merely provides the procedurs for narrowing down swhich items are actually disputed and which
are not.

13, State Street Tangibles. There is a dispute amang the parties with regard (o many of
(he tangibles located on the State Street property, which may need to be resolved by the Cour
Tn the meantisne, the parties agree that Wende Throne may immediately begin to seil or

therwi

dispose of State Street tangibles, provided that she first gives notice to the other parties
and follows procedures similar to paragraph 12. Items that are cleared for sale or other
disposition under those procedures may then be sold o disposed of s proposed. ltems that are
designated as disputed under those procedures cannot be disposed of until the underlying dispute
is resolved. Any proceeds continue to be governed by the September 3, 2013 settlement
agreement,

14. Repossession of Qwned Tangibles. A party may provide to the other parties a ist
ofitemms that the party owns and intends to repossess and which the party believes is in the
possession or contro! of another party. Also, Judy Engle may provide such a list on behalf of
Jerty Koehler. Any such list that 2 party chooses to provide is not presumed to be a compleie or
exhaustive list of al items that party claims (o own. Items that are cleared for repossession under
‘procedures similar to paragraph 12 may then be peaceably reposscssed by the party at a date and
time mutually agrecable 1o the repossessing/owning party and the party then having possession
or contol of the item. Items that ase designated by any party as disputed under those procedures,

cannot be repossessed until the underlying dispute is resolved. Notwithstanding the foregoing,

8
{4z Qo
&
a7
! T
this b ly does not apply to i ined in the State Streey storage unit. No

Aome.

new terms have been agreed upon with respeet to the State sn@*}w unit, Q\

{5, Use of State Street Property to Store and Sell Taugibles kS parties disagres as
to whether the Seprember 3, 2013 settlemeat agreement equires the Ubau box van, which is
presenily locatod on the State Strcet property, to be sold. Wende Throne believes that the
Septembier 3, 2013 scitlement sgreement entites her to receive the Uaul box van outright
because it was located on the State Strees property on Septemiber 3, 2013. The other paries
believe it s required 1o be sold. Regardless of which view is correet, the parties agree that Kthy
Eagle may store tangibles in the UHaul at its present location on the State Street property
(assuming spce is sill available inside, which Wende Throne does not know at this time). The
parties further agree that Kathy Engle may use the frontage of the State Street property (from the
UHaul box van forward) to display and sell tangibles, provided such use does not interfere with
ingress or egress. The parties further sgree that the Dodge truck and other Like items may be
parked on the front portion of the State Strcet property for the purpose of marketing it for sale.
This paragraph is not intended (o ater the starus quo set forthin the Sepiember 3, 2013

setlement agreement with respect to units 2-5 of the State Stecet property.

16. Relationship to September 3, 2013 Settlement A t. The agreements
reached herein are not intended to alter the terms of the September 3, 2013 settlement agreement
except as expressly stated with respect to lowering the mandatory sale threshold to $500. As (o
items falling below that threshold, the intent is thal if the partics agree to sell or olherwise

dispose of a particular item, it will be sold or otherwise disposed of as agreed; if they agree to

1yt



distribute it t0 a party, then it may be distribuled outright to that party s agreed; if the perties
don’tagree a5 10 a panticular item, then the Court may need to tesolve disputes regarding the
interpretation and/or application of the Septerber 3, 2013 settlement agreement as to that item
before it can be sold or distributed of otherwise disposed of.

17. Effect of Failure of September 3, 2013 Settiement Agreement. If for any reason

the Court expressly rejects ppr agreement d on September 3,
2013, then (1) if the Price property has not been sold, the Order Partially Quieting Title (Price.
Property ) shall be vacated in 2 manner designed 10 protect any encumbrance that fudy Engle
allowed to be placed on the property in accordance with that arder (2) if the Payson property has
1ot been sold, the Order Partially Quicting Titte (Payson Property) shall be vacated in a manner
designed 10 protect any encumbrance that Wende Throne allowed to be placed on the property in
accordance with that order (3) 10 the extent any order partially quieting title is vacated in
accordance with (1) or (2) above, an appropriate order will be entered and recorded ot the
‘appropriate property so that third parties can be made aware that the order partially quieting title
‘has been vacated; (4) any proceeds from the sale of fangibles ot the sale or encumbrance of any
real property that have not yet been disbursed shall be considered frozen and shall not be
disbursed in any manner without agreement of the parties or court order (5) no real or tangibie
property shall be sold without further court order, (6} the parties will be deemed to have reserved
all rights 10 litigate all claims, including as to properties already sold and proceeds already

disbursed.

lqzi%

DATED this 2 day of November, 2013.

BY HE COURT:

APPROVED AS TO FORM:

Tsaac D, Paxsfian
STEPAN LEWISPAXMAN & BARNES
Attorneys for Judy Engle and Roy Engle

Kathy Engle, &o seg

1 CERTIFY THAT THIS IS A TRUE COPY G+
AN ORIGINAL DOCUMERT ON FILE IN T€
THIRD DISTRICT GOUAT, SALT LAKE
COUNTY. STATE OF
DATE

DEPUTY COx

CERTIFICATE OF SERVICE

1 hereby certify that on this 25™ day of November, 2013, I caused 3 frue and correct copy
of the foregoing ORDER CONFIRMING RESULTS OF MEET AND CONFER to be
served, in the manner indicated, upon the following;

Kethy Engle [) United States Mail
PO Box 225 {] Hand Delivery
Arvada, Colorado 80001 {] Facsimile
kat22eng@ymsil.com (] Email

fsaac Paxman [} United States Mail
STEPAN LEWIS PaxmaN & BARNES, LC () Hand Delivery
10138 South Jordan Gateway [ Facsimile

Salt Lake City, Utah 84095 [} Emait

ipaxman@slputah.com

I vkg
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EXHIBIT A
‘Tangibles list from Novembes 13, 2013 meet and confer

wsamssss

t¢aqs

Page20f4
My estmated price for the ilems are:
+Teiephone repair truck  $300.00 - 500"
iDodge Truck $2,20000 - 35007 X
iAntigue Radio 0001 wfhr b pckinay
‘Antique Cedar Chest  $250.00
Mﬁ.-nm 3100.00 - 5007

Blower 5250007

Diessl Engines (3)  $1,000.00 fea
i thing without

It realy e
more information. But we nsed 10 start the bal roling.

There Includes, along with my
W Big Bubba Trafer $2,000.00
W Figno $500.00
it 2 chain saws $15000 e
52988 Litie Gian! Ladder $150.00 gone ?
Dinning Setand Hulch  §800.00 Soe

s B

T Aiesel engine b

w/ White Chair with brown trim  $150.00
W2 Cheirs with brown trim dlive green in Wende's Living 1oom $100.00 ea.

\Dewsit Planner New 3500.00
¥ Curio Cabinet $200.00 T Sty madihe. @
J/(%&w g nsoooq‘so K Yo desk 25
io Arm Saw $100, -
KMakial Elec. Plarner  $80.00 o gt 150
bake? Electic Nibbler Sheet Metal Cutled3$100.00 tae 5o ¥ hdel fffle- 20
= 3PecanRound Tables  $150.00/set 75
Buttiers Table 100.00 % 55
Portar Cable Sender $5000 25
yion Batiery Cherger ~~ §50.00 0
Leaf Blower, Gos #4500 10
¥ Post Hole Digger, gas 2 man $200.00
KHusky Ar Compresses ~ $125.00
Rockwell Hammer Dl $125.00 2607
§ 75007
$150.00 3007
- 150, : L
$500.60 D] Z
Stasie. Ken Worth Truck $10,00000 .~ Yo sdebbe skl B9
Nalibioagi
" chadeller Cage) % 2507
m’mmmmwam el (5mall)
Kathy
T coine a0t
On Wednesdey, . 4709, Richard K.
Any thougiis? (1885, 1 now ihis relales
immedialely, this offer stands | ailers o) (3)
e o
Snbpe ek nysom) 4000
[0 B o0t
T et hender (i) 5O — oon
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Addendum K

Order on Distribution Of Tangibles
February 21,2017



The Order of the Court s stated below:
Dated: February 21,2017 /s KENTH
25 Distict gt N
y

Stephen J. Mayficld (10323)

York Howell & Guymon

6405 South 3000 Fast, Suite 150

Salt Lake City. Utah 84121

Tel: (801) 327-1040

Fax: (801) 527-1000

steve@yorkhowell.com

Antorney for Special Administrator. Wende Throne

THE THIRD DISTRICT COURT
SALT LAKE CITY DISTRICT. SALT LAKE COUNTY, STATE OF UTAH
450 South State St.. Salt Lake City, UT 84114

IN THE MATTER OF THE ESTATE OF ORDER ON DISTRIBUTION OF
HOMER ENGLE, TANGIBLE [TEMS
Deceased. Case No. 103901948

Judge Keith Kelty

On February 6. 2017, this matter came on regularly for hearing to address the issue of the
distribution of tangible personal property pursuant to the Settlement Agreement between the parties,
Attomney Stephen ). Mayfield of the law firm of York Howell & Guymon appeared an behaif of the

Special Administrator. Wende Throne. Judy Engle. Kathy Engle. and Roy Engle all appeared pro

se. Attorney Kurt Laird appeared on behalf of Britta Wilcken and Alexa Thay

On proof duly made ta the satisfaction of the court, the court finds as follows:

1. The parties spent substantial time and discussion at the court house to negotiate final
allacation of items of tangible personal property:

2. After a lengthy discussion and negotiation, the parties reduced the issues of dispute to six

08093

iiems: two chandeliers originally attached or fixed 10 the Cherokee property. a ladle which was
identified as associated with a lead pot, an archery bow originally built by Homer Engle. aweed
wacker. and a floral wall hanging (the “Disputed Items”):
3. Having come 10 an impasse over these items. the parties submitied the dispute of the
Disputed Hems to the Court for resolution:
4. The partics stipulated that allocation of all other tangible personal property items of the
Estate including on the inventory prepared by Kathy Engle. atlached here as Exhibit A, had been
agreed to:
5. The partics agreed in open court 10 accept the ruling of the Court regarding the allocation
af the Disputed ltems:
6. The Court ordered for distribution of the Disputed ltems as follows:
a. The two chandeliers originally attached or fixed to the Cherokee property to be
disteibuted to Judy Engle as part of the Cherokee property:
b. The ladle which was identificd as associated with a lead pot to be distributed to Judy
Engle:
<. The archery bow originaliy buili by Homer Engle to be distributed to Wende Throne
for her daughter Britta:
d. That there is one weed wacker which shall be distributed fo Judy:
¢ The floral wall hangin to be distributed to Wende Throne:
7. Thatall items of tangible personal property. including. but not limited to, the Disputed

ftems are “as is.” with no warranty as t condition or operability:

08094

THEREFORE. IT IS HEREBY ORDERED
1. The Disputed ltems shall be distributed as follows:
2 To Judy Engle the wo chandeliers originally attached or fixed to the Cherokee
property as part of the Cherokee property:
b. To Judy Engle the ladle which was identified as associated with a lead pot;

. To Wende Throne the archery bow originally built by Homer Engle:

4. To Judy Engle one weed wacker:
¢. To Wende Throne the floral wall hangsing.
2. The items identified on Exhibit B, atached here. to be distributed to Kathy Fngle per the
agreement of the Parties:
3. The iterns identified on Exhibit C. attached here. 10 be distributed to Judy Engle per the
agreement of the Partics:

4. The items identified on Exhibit D, attached herc. to be distributed 10 Roy Engie per the

agreement of the Parties:

5. The items identified on Exhi . amtached here. to be distributed to Wende Throne per

-

the agreement of the Parties;

6. That all items of tangible personal property. includin, but not limited 1, the Disputed
Trens are “as is.” with no warranty as o condition or operability:

7. Any objection to the proposed order shall be submitted no fater than 6:00 p.m. on
February 15, 2017:

8. Distribution of the tangible personal property as provided in this Order is in full

satisfaction of the terms of the Settlement Agreement between the parties as it relates (o allocation
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and disteibution of the tangible personal property of the Estate of Homer Engle.

This Order is signed wien electronically stamped and dated by the Court at the top of puge one.
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Addendum L

Partial Transcript of October 27, 2016 Hearing
Decedent’s Tangible Property RE: Coins
RI075-R11154]
Excerpts (R 11110 to R 11154]

THE COURT: What?

MS. ENGLE: This is my only color copy.

THE COURT: No, the color copy is going into the
court

MS. ENGLE: Oh, and - can I get photocopies back?

THE COURT: No. But it will be in the Court’s
record.

¥S. ENGLE: Will it be colored (inaudible)?

THE COURT: Ummm, when it’s scanned -

COURT CLERK: T don’t scan exhibits.

THE COURT: oh, that’s right, we’ll just keep those
as exhibits in the Court record. If you want to look at those
documencs -

MR. MAYFIELD: Yes, Your Honor.

MS. ENGLE: I gave Wende copies. They were on your
desk.

(Inaudible discussion}.

MR. MAYFIELD: Oh, okay, (inaudible) Your Horor.

THE COURT: Okay. Kathy Engle, do you Want to show
that to the witness?

MS. ENGLE: 1 just tinaudible).

THE WITNESS: What's your question?

Q@ (BY M5. ENGLE) I just wanted to know if those are
the coins that were in the safety deposit box ‘cause I did see

pictures of all those coins when you submitted them.

S . — T



1 A As you can see, this is & banker’s box so that’s the
2 top row of the coins. It’s a deep box. So I was not - I

3 didn't photograph every single coin. I attempted to

4 photograph the coins for the hearing last month but -

5 MR. MAYFIELD: Your Honor, I have to object. We

6 haven’t established any foundation as to what these coins are.

7 THE WITNESS: Yeah.
8 MR. MAYFIELD: T mean -
9. THE COURT: Well, she just v I think she’s saying

10 . these were a picture of the coins from the box.

1 Is that what you're saying?
12 (Voices overlapping)
13 THE WITNESS: I'm saying that it’s a banker’s kox

14+ and it‘s a deep box like for storing files and I just took a
15 ° phatograph of the top of the layer of coins so [ could - I
16 never did photograph every single coin.

17 THE COURT: Right, so that’s your photograph that

18 you took?

19, THE WITNESS: This is my photograph.
20 | THE COURT: All three of those?

21 THE WITNESS: Yes.
22 THE COURT: So you’re offering tkat into evidence.
23 ENGLE: Right.

24 THE COURT: and it’s -
25 Q (BY Ms. ENGLE) Did you submit those to Court?

5
— B T o 11111
1 A T did.
2 Q@ 1n your last hearing these pictures - I dida’t see

3 ' those pictures that’s being submitted.

1 A This was not submitted at the last hearing. These

5 werc submitted like prior to the Sertlement Agreement

6 ©  Right, these were submitted a iong -
1 A A long time ago.

E) Q@ - time ago but they weren’t submitted with the -
9 THE COURT: So I’ll admit those into evidence.

Do you have any other questions?

MS. ENGLE: Ne, that’s all. T just wanted to show
12 the Court.

13 THE COURT: Okay. Further cross - any cross

14 examination of Judy?
15 MS. J. ENGLE: Yes, I want to cross. I‘m just

16 ctrying to get my stuff together.

17 THE COURT: Okay, Roy, do you have any czoss

18 examination questions?

19 MR. ENGLE: No.

20 MS. J. ENGLE: T could go forward now, Your Honor,
21 think.

22 THE COURT: We need to keep it moving. So let’s

23 have Roy go first.
24 MS. J. ENGLE: (Inaudible).

THE COURT: Hold on, you weren’t ready so I’m going

36

T T T2
1 zo call Roy.
2 Go ahead, Roy.
3 CROSS EXAMINATION
4 BY ROY ENGLE:
5 Q  Ummm, when Homer died you were made the Special

6 : Administrator. Do you rewember what date that was?
7" A I don’t know the date, sometime after he died.

B ©  Did you remove these coins before you were made the
9 Special Administrator?

10 A No.

21 MR. ENGLE: Okay, no further questions.

THE COURT: Okay. Judy Engle, cross examination

13 CROSS EXAMINATION

14 . BY JUDY ENGL

15 © S0 your testimony is thal the coins were, has

16 - basically stayed intact and that you didn’t remove any of the

17, coins pre-death?
18 A No.
19 MR. MAYFIELD: Objection, that's a compound

20 question. She needs tc clarify what she means.

21 THE COURT: Well, let’s rephrase it.
22 Go ahead and restate your question.
23 MS. J. ENGLE: Well, she already said she never -

THE COURT: Restate your question and let her

T T TS
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MS. J. ENGLE: Okay.

THE COURT: 1 sustained the objection.

MS. ENGLE: Okay.

Q  (BY MS. J. ENGLE) You never removed any of the
coins from any of the safety deposit boxes before Homer dicd?

A Wo. :

©  Okay. And then when you were the Special
Administrator you placed TRO, restraining orders against all
three of us -

MR. MAYFIELD: Objection, Your Honor, that’s
irrelevant to the issue.

THE COURT: Sustained. Move onto a different
subject.

©  (BY MS. J. ENGLE) Okay. We have - because we did
not have the rights to -

THE COURT: T understand. I know the order, there
was an appointmert, there was a TRO, SO you can argue that but
after the TRO was issued by Judge Medley, vou would not have
had the ability to go remove coins from the box.

@ (8Y MS, J. ENGLE) Correct and duriag that issueance
of that temporary restraining order on those coins, did you
nct receive instructions from Judge Medley as ta what to do
with those, with the instructions that the Special
Administrator would take in preserving the estate or Judy

Engle’s coins?

ISR

MR. MAYFIELD: Objecticn on relevance.

MS. THRONE: T don’t know what you're talking about.

MR. MAYFIELD: Objection to question, it's an
irrelevant issue.

THE COURT: Overruied.

[ (BY MS, J. ENGLE) What we have here is a document

submitted to the Court November 237 of 2016. 1t’s the
application for emergency appointment of the Special
Administrator. :

MR. MAYFIELD: Objection, Your Honor, she’s |
testifying.

THE COURT: Okay, what is the relevant, relevance?

MS. J. ENGLE: The relevarcy is that there was a
temporary restraining order and in that restraining order
preserving and protecting these coins -

THE COURT: What was the date? November 23, 20107

MS. J. ENGLE: Yes.

THE COURT: It was the order of the Court is what
you have?

MS. J. ENGLE: Yes and it says in No. 10 of that
order, “The issuance of a temporary restraining order -

MR. MAYFIELD: Objection, Your Honor, she

tinaudible) .

MS. J. ENGLE: - will assist the Special

Administrator -

39
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THE COUR

nave for

: Is this part of a question yo

ker? I mean that’s a document t’s in the record.

MS. J. ENGLE: Right, but the -

THE COURT

Is it the Wells Fargo, Roy, or just the
Kathy Engle or is it the -

MS. J. ENGLE: It was the - it was where Wende
applied for the application for her appointment as Special

Admin

strator and also the temporary restraining orders

including the safery deposit boxes.

THE COURT $o this is the Wells Fargo Bank one?
MS$. J. ENGLE: There’s one - that one was part of
it, yes.
THE COURT: So which one do you have?

MS. J. ENGLE: T have -

THE COURT Hand it co the bailiff please. Okay.
So this is November 23, 201¢, that’s the application.

MS. J. ENGLE: Rigk

THE COURT: It’s on the (iraudible).

MS. J. ENGLE: Right.

THE COURT: Why don‘t you show it to Mr. Mayfieid?
Okay, you can go ahead. It’s - the document is in the record
as a document filed by the Special Administrator on November
23, 2010, You can hand it to the baillff and the bailiff will
hand it to the witness.

MS. J. ENGLE: Okay, but I just need to read what I

40
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1 have on here.
2 THE COURT: Well, I printed an extra copy 5o
3 can go ahead and read it, go ahead.
1 Ms. J. ENGLE: In Paragrash 10 “the issuance of 2
5 . temporary restraining order will assist the Special
6 Administrater in collecting
7 MR. MAYFIELD: Objection, Your Honor, she’s
8 ctestifying. She isn‘t providing a question to the witness.
3 MS. ENGLE: I'm just reading what it says.
10 THE COURT: Overruled, go ahead. You're reading is
11 part of asking a guestion, right?
12 MS. J. ENGLE: Partly, yes.
13 THE COURT: Okay, read Lt and ask the question.
14 Q  (BY MS. J. ENGLE) So collecting management,
15§ preserving and accounting for the assets of the estate prior
16 | to the general administration of the estate; is that correct?
17 A ves.
18 < So that is your duty to manage, preserve and account
19 for these assers?
20 A Yes.
21 Q@ So did you make an itemized accounting and an
22 inventory of each one of these becxes as you took possession of
23 them?
24 A I did what my atcorney advised me to do.
25 Q  what was?
a
e S ARk b4
1 MR. MAYFIELD: Objection, Your Honor, anything is
2 protected by attorney -
3 THE COURT: Sustained. That’s covered by the
4| attorney/client privilege. Okay. S$o repeat your question.
s Q@  (BY MS. ENGLE) You’rc stating that no inventory was
6 every done on each individual box as you recovered it?
7 A I did what my attorney told me to do.
8 MR. MAYFIELD: Objection, Your Honor, she been asked
9 that and cen’t disclose information which is confidential -
10 THE COURT: I mean, if your client is volunteering
11 information -
12 MR. MAYFIELD: I’d advise my client not to disclose
13 . information which is confidential. !
14 THE COURT: Okay. Do you have another question? '
15 Q@  (BY MS. J. ENGLE) So, we - do we have any itemized
16 | inventory other than what you presented to this Court today?
17 A I presented to the Court what my attorney asked me
18 to provide, exactly what my attorney told me to provide the
15 Court.
20 ©  So we subpoenaed the records of the Wells Fargo Bank
21 ard in my cxhibit which is already before the Court, it shows
22 your signature that you opened the safety deposit box -
23 MR. MAYFIELD: Objection, lack of foundation as to
23 . what she’s talking about.
25 THE COURT: What exhibit are you talking about?
12
- o 118
1 MS. J. ENGLE: I‘m trying to find it, Your Honor.
2 THE COURT: I sent another document to print. If
3 you just want to hand it to me 1’1l take care of it. Okay.
4 MS. J. ENGLE: I apologize, ‘cause I left these out
5 and I had all prepared with copies and I left them at the
6 house.
k THE COURT: Okay.
8 MS. J. ENGLE: It was - here it is. TIt’s Exhibit
9 19, I believe, and 20 of the two Wells Fargo safety deposit
i0  box lease agreements. I’d like to submit them.
1 THE COURT: Okay, do aheac and get them marked.
12 Aren’t those the ones you already attached
13 Ms. J. ENGLE: I did.
11 THE COURT: Okay. go ahead and get them marked.
15 While we’re doing that, here’s the application for
16  the appointment of Special Administrator. That's mine,
17 thanks.
18 Mr. Mayfield,
19 Okay, which exhibits did you hand her?
20 MS. J. ENGLE: I’m sorry (inaudible).
21 THE COURT: Exhibits 4 and 57
22 COURT CLERK: Yes.
23 THE COURT: Do you have a question?
24 MS. J. ENGLE: Yes.
25 @ (BY M5. J. ENGLE) Are you familiar with those two




1 signatures on those -
2 A Yeah.
3 Q@ - documents? And is that the date that you opened

4 the boxes?

5 A 1 dida’t open these boxes.

6 Q You closed them. Is that not correct?

7 A I closed the boxes, yes.

3 @ And so you’re testifying that you closed the boxes
9| and never removed the contents and left them there for the

10 ¢ bank?

11 A No, that’s what you're saying.
12 Q  That’s what I'm asking you.
13 A I weat to Wells Fargo Bank with my Special

14  Administration appointment papers which they told me over the
15 © phone to bring and told them that I needed to get the cortents
16 . that were owned by Homer Engle in his boxes and I gave cthem

17 . the keys.

18 ¢ [ And so you removed the contents on that date?
19 A Yes.
20 ©  On that date those documents were part of the

21 ' subpoena that Kathy prepared for the Wells Fargo and the
22 zion’s Bank and those were the documents that accompanied this
23 subpoera. They were the only documents that Wells Fargo had

24 that showed any opening or closing of the box, so...

25 THE COURT: So -
11

1 THE WITNESS: 1 don’t - what's the point?

2 ©  (BY MS. J. ENGLE! So I’m saying that based cn your

3 . testimony that you never opened tne boxes and then based on

4 the subpoena that you have in front of you, the documents of

5 the signature of the anly person who did enter that hox then

6 is it safe to say that at the time that you opened that box

7 that you removed all contents that had ever been in these

8 . boxes prior to his death?

9 A No, it’s not.

10 Q  Well, testimony today as stated by both you and I

11 that -

12 MR. MAYFISLD: Objection, misstates her testimony,

13 Your Honor.

14 THE COURT: Overruled. Overruled means you can ask

15 . the question. Sustained means that it’s objectionable. Go
16 ahead and ask your question.

17 MS. J. ENGLE: Thank you.

18 | Q  (BY MS. ENGLE) I‘m stating that with both of our
19 testimonies today and with the Court appoinied subpoena -
20 MR. MAYFIELD: Your Honor, she’s asking her to
21! testity as to whether Judy Engle testified -

THE COURT: Let me finish her sentence, let her

23 | finish her question and then we’ll see what the objection is.

24 Finish your question please.
25, ©  (BY MS. J. ENGLE) That with the subpoena from the
45
e - [ i 11121
1 Wells Fargo Bank that supports that there has been no other
entry into that box other than your signature and with your
3 and my testimony today, is it safe to say that this s the
4 only signature that has been obtained of any opening ang
5 closing of this box?
6 A No. No.
7 Q and do you have supporting document to prove that?
8 a Wells Fargo is in the process of getting that

9  together right now and they haven’t completed their research.
10 But Homer was in and out of that box often. He was there with

me on one specific day and T watched him go in that box at

12 wells Farge

13 o Okay. Well, Wells Fargo's subpoena told me -

14 THE COURT: Hold it, you're not testifying about
i

15 | that. You can ask questions.

16 Q  {BY MS. J. ENGLE) Okay. The subpoena in front of
17| you does only show the only documented history of anybody

8 } entering that box; is that correct?

19 1 THE COURT: First of all, -

20 ‘ THE WITNESS: No, it’s not.

2! ©  (BY MS. J. ENGLE: Today, at this hearing?

22 A This is the lease agreement. This is not an access

23 agreement or access records. These are lease agreements,
24 that’s it. It shows nothing about access.

25 THE COURT: S0, just to clarify, do you want




1 Exhibits 4 and § to be admitted, is that what you're saying?

2 MS. J. ENGLE: Yes, I do.
3 THE COURT: Is there any objection to admitting 4

4 and 57

5 MR. MAYFIELD: No, Your Honor.

[ MR. PAXMAN: No.

3 THE COURT: Okay. Four and 5 and are admitted.

8 (Respondent’s Exhibits 4 and 5 are received)

9 THE COURT: Any other questions?

10 Q@  (BY M5. J. ENGLE) So as the newly appointed Special

11 Administrator with TROs on all parties, nobody could access
12 these boxes and you were given the duty to preserve and

13 protect these assets and account for all assets in these boxes
14 which part of that duty is to itemize and do an inventory, is
15 that not correet?

1€ A I provided to the Court what my attorney asked me to
17 provide.

18 Q  But as the duty of a Special Administrator is that
not correct that you had a 90-day time line after Homer died
26, to put together a complete inventory iist of all assets?

21 MR. MAYFIELD: Objection, that calls for a legal

22 | cenclusion.

23, THE COURT: Sustained. Any orher guestions?

Q {BY MS. J. ENGLE) I have your financial statement

and 1’d iike to include that in as an exhibit.

- T 11123
T THE COURT: Get it marked. So that would be
2  Respondent’s what?
30 COURT CLERK: These are four and five.
4 (Inaudible corversation)
s THE COURT: If you’d hand me those.
6 MR. MAYFIELD: Your Homor, (inaudible).
7 THE COURT: I thought it was already provided by

§ . Julie Engle prior to the hearing.
9 MR. MAYFIELD: Which one is this?

THE COURT: The financial, the gross financial

statement. It was attached to Judy Engle’s reply. It’s the -

MS. J. ENGLE: Your Honor, I didn’t submit the

financial statement because I emailed it to them and it’s in

my exhibits so they have it.
15 THE COURT: No, it’s Exhibit 11.

MS. J. ENGLE: Yeah.

THE COURT: Exhibit 11, the financial declaration,
18 © at least the tirst couple of pages.

19 MR. MAYFIELD: Your Honor, I’m not seeing it.

THE COURT: Why don’t you show it - ‘1l ask the

21 bailiff to show it to Mr. Mayfield.

22 Q@  (BY ¥S. J. ENGLE) Is that your financiel statement?
23 A tes, it is. i
24 Q@  And does it show the date that it was prepared !
25 A Ummm, yeah, it was signed on May 3, 2012. :
[t
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1 Q  And that's about two years after Homer died?
2 A Yes.
@ Okay, does it list coins? :
A 1 don’t know why it would, they weren’t my property |
at the time. :
THE COURT: So are you asking - 1
THE WITNESS: But I don’t know - ;
THE COURT: - to have that admitted?
9 MS. J. ENGLE: Yes.
10 THE COURT: Is there any objection to admitting
11 Exhibit 67
2 MR. MAYFIELD: Yes, Your Homor. I think it is

13 irrelevant to the issue of whether she had ownership of the
14 coins by way of operation of law because at the time Homer
15 died she received ownership (inavdibie) law. She didn’t

16 understand the real significance of whether she had ownership.

17 THE WITNESS: 1 don’t believe they’re on here ‘cause
18 it's -

19 THE COURT: They are or are not on there?

20 THE WITNESS: I don’t believe they are.

2 THE COURT: Okay. 1'm going te overrule thac

22 objection and admit Exhibit 6.

23 Do you have any questicns.
24 (Exhibit No. 6 is received)
25 MS. J. ENGLE: Yes.




Q@ (BY MS. 5. ENGLE) Is all of the fine jewelry that
you owe en that dacurent?
MR. MAYFIELD: Objection te that question, it's
irrelevant to the issue of Zoins.
THE COURT: Go ahead.
@  (BY MS. J. ENGLE) And is the thoroughbred horses
and all of the other -

THE COURT: Look, the document speaks for itself.

THE WITNESS: Oh, my gosh.

THE COUR' t's admizted. You can go ahead and

hand it to me. We really are out of - we’re low on time. So
any other questions?

@ (BY MS. J. ENGLE) So, it's safe to say that that's
s incomplete document &s well, that it wasn’t filed with all
the assets that you own?

A The purpose of that document was to reevaluate our
child support and the only reason why I had to redo that is

because my exhusband and I, when my daughter was six -

Q I den’t care abou: that -
A - {insudible) -

Q@ - I want to move on.

A Mo, I need to explain this.

THE COURT: Well, look =

THE WITNESS: My statement is we were trying to
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decide if we were going to readjust our income levels for the
distribution of child support and he was geing to pay medical.

Q@ (BY MS. J. ENGLE) S$o you're saying your income
level was at $2100 & month?

A My income level at that time was what it was
represented in that document for the purpose of reevaluating
child support and that was it, My divorce actually occurred
16 years prior to that.

Qo Okay.

THE COURT: Okay, anything else?

MS. J. ENGLE: Yes.

THE COURT: We’re really running low on time and it
needs to be relevant.

Q@ (BY MS. J. ENGLE) You filed several police reports
on the miscellaneous -

THE COURT: I’'ll exclude that. I‘m going to go
ahead and exclude it. It’s already been -

us. J. ENGLE: But, Your Homor, (inaudible) were
stolen. How can they be in a safety deposit box if they were
stolen?

THE COURT: Look, the issue of - we’re dealing with
the coins that are in the safety depcsit box. We're not
dealing with other coins. And that, those documents have
already been submitted, it’s 5:00 p.m., we've been going on

tor a time, let‘s focus on the coins that were in the safery
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deposit boxes.

MS. J. ENGLE: On Monday, January 27, 2014 I have a
document here is 3-day notice from the tangibles that Kathy
prepared.

THE COURT: I mean that’s already been submitted and
I'm not going £o go into that.

MS. J. ENGLE: Okay, T have that if you want it.

Q@ (BY MS. J. ENGLE) So the testimony is you gifted
these coins ro your daughter?

A 1 did not gift the coins to my daughter.

Q  Tiems 3 of the safety deposit box is key and access
were given prior to death to Wende, gifted coins to Britta and
Lexie.

A That was the intent of grandpa.

Q  But that’s what you made a declaration on that
that ‘s what you did -

THE COURT: That’s slready in the record. We really
need to cut - I get your point and I understand that that's
been submitted. Is there anything else?

Q  (BY MS. J. ENGLE) The amount of money that these,
the value of these coins, the Krugerrands, then there’s
nothing in here that shows that the Krugerrands are even in
this box but it shows here one distinct coin that = can
idenctify as mine.

MR. MAYFIELD: Objection, Your Honor, is she




10 testitying or asking a question?

2 MS. J. ENGLE: And so ummm, I'm just making clarity
3¢ to the Court -

4 THE COURT: No, you‘re asking questions on cross

5 examination, that’s all we’re doing -

6 MS. J. ENGLE: Okay.
7 THE COURT: - at this point.

B Ms. J. ENGLE: Okay.

9 Q {BY MS. J. ENGLE} On this picture, these coins and

10 - they’re in this box, ahhb, I can identify a coin that was -
1 THE COURT: Is that a question?

12 MS. J. ENGLE: Yes, I'm leading to the question

13 that I can identify -

14 THE COURT: Ask your question, ask your question. We

15 are out of time.

16 MS. J. ENGLE: These coins are all in a box,
17 | randomly placed in a box.

18 MR. MAYFIELD: Objection, Your Honor, there’s no
13 question.

20 [ (BY MS. J. ENGLE: Can you identify which safety

21 deposit box these coins came from?

22 A The bigger boxes came from the Zion's -~
23 Q Bigger boxes meaning which one?
24 A These big paper boxes came from Zion’s.
25 THE COURT: The first three pages of the exhibit.
i 53
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1. Don’t get them cut of order, please.
2, THE WITNESS: These first three.
3 THE COURT: First three of the exhibit and the last
4 3 were from where? And don’t get them out of order please.
5 THE WETNESS: Ummm, these two here came from the
6 Zion's boxes.
7 THE COURT: And that’s the fourth and fifth pages.
B THE WITNESS: Uh-huh (affirmative).
9 i THE COURT: Okay. Why don’t you put the paperclip

10 ; in and keep them clipped in the correct order.

11 @ (BY MS. J. ENGLE) So you're saying all five of

12 . these came from the Zion’s boxes?

13 A Excuse me, these other two came from Wells Fargo.
14 THE COURT: Hold it. Hand me the exhibit. I'm

15 going to staple it so they’re not mixed up. So when you say
16  these pages, - T thought there was an exhibit number on the
17 ; back Of the last page. Oh, veah, it is here. Ckay. This is
18 . Exhibit 2. I‘ve now stapled it together. Just so the record
19 | is clear, go through page by page, Page 1, and I'1l ask you
20 © write on it with a pen, page number, write the page mumber,
21  Page 1, tell us where it came from.

22 THE WITBESS: Okay, Page 1 is -

23 THE COURT: Write the No. i in the lower right-hand

24 cornmer.

25 | THE WITNESS: Zion's Bank.
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1 THE COURT: Okay, Page 22
2 THE WITNESS: 2ion’s Bank.
3 THE COURT: Page 32
4 THE WITNESS: Zion’s Bank.
s THE COURT: Page 42
6 THE WITNESS: That would be Wells Fargo.
7 THE COURT: Okay, Page 57
s THE WITNESS: That was Wells Fargo.
2 THE COURT: oOkay. And Page 6 is a paper.
10 THE WITNESS: Uh-huh (affirmative).
1t THE COURT: Page 77
12 THE WITNESS: Those were actually from Homer's
13 nouse.
14 THE COURT: Okay, could you write 7 on that page?
15 THE WITNESS: Uh-huh faffirmative).
16 THE COURT: Okay, thank you.
i7 We are ouc of time. Do yor have any other points
18 you need to make, Judy Engle?
19 MS. J. ENGLE: Yes, Your Honor. We have these
20+ Krugerrands, we have the receipts that they were purchased.
21 It’s my testimony thae -
22 MR. MAYFIELD: Objection, Your Honor, she can’t
23 testify.
24 THE COURT: You’ve already submitted that. You’ve

25 ' submitted your affidavit, That’s all in. I[’ve read your




atfidavie.

MS. J. ENGLE: Okay. And so, the marked up copy is
also submitted in here that shows -

THE COURT: That's right, it’s already been
submitted,

M3. J. ENGLE: - that explains were in fact part of
the estate and the testimony -

THE COURT: Okay, hold on, do you have any other
questions for Wende Throne?

MS. J. ENGLE: Yes.

Q  (BY MS. J. ENGLE) The last -

THE COURT: Tell me what they’re going to go to
because we are really out of time and we are about done. I
don’t want to cut out an important line but things that have
already been -

MS. J. ENGLE: One last, one last document -

THE COURT: -~ please - things that have not already
been submitted, that have already been submitted, let’s not go
to.

MS. J. ENGLE: It's been.

THE COURT: And what is the issue?

MS. J. ENGLE: This is the April 6, 2011 temporary
restraining order.

THE COURT: That’s in the record.

MS. J. ENGLE: No, not in this.

THE COURT: 1It’s in the record in the court case.
You can argue based on that already.

MS. J. ENGLE: Okay. So, that order actually is an
order for the Special Administrator -

THE COURT: That’s correct and I have a copy of it -

MS. J. ENGLE: - that she cannot sell, col or

encumber -

THE COURT: That's correct.

MS. J. ENGLE: - gift or dispose -

THE COURT: And 1’1 take judicial notice that
that’s the Court’s order.

MS. 3. ENGLE: And she did sc when she did the
gifring of her coins to her daughcer.

THE COURT: That’s already in the record. So I'm
not going te permit cross examination on that because we're
out of time.

Followup questions for Wende Throne?

Mr. Mayfield?

MR. MAYFIELD: Just a simple question.

REDIRECT EXAMINATION
BY MR. MAYFIELD:
Q@  Wende Throne, when Homer Engle died were you on the

title of the Wells Fargo - of the Zion’s Bank safety deposit

boxes?
A Yes.
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Q  Were the coins located in the safety deposit box

when he died?
A Yes.
MR. MAYFIELD: No further questions, Your Honor.

THE COUR

Okay. Any other questions?
You can go ahead and step down
You already had your chance to - what do you want to
cross examine on?

MR. ENGLE: Which box had the Krugerrands?

"
=
&

WITNESS: There were no Krugerrands.

:

%

. ENGLE: Really?

THE WITNESS: Yes. Homer sold those prior to death,
everyone of them because he needed money. Why do you think
these properties were in such disrepair? He couldn’t afford
to do it.

THE COURT: Okay. Any other questions?

Okay, hearing none, we are really out of time. I‘li
give each perty two minutes to make their final points. T
think I mean we’ve already had submissions, let’s go ahead and
first hear from the Special Administratar’s counsel.

MR. MAYFIELD: Your Homor. I think it’s a very
simple issue that at the time of Homer Engla’s death there
were three safety deposit boxes with Zion’s Bank. The parties
or the individuals who were on title with that safety deposit

box were Homer Engle and Wende Throne. Those safety deposit
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boxes ~

THE COURT: And which exhibit shows Wende having
title?

MR, MAYFIELD: In the exhibit to her affidavit, Your
Honor, it shows her as being a signature, signatory of the
2ion’s Bank safety deposit boxes.

THE COURT: Okay, and that’s your argument?

MR. MAYFIELD: Yes, Your Honor.

And the other issue is, Your Honor, again using for
the Court, but there‘s other evidence with regard to the Wells
Fargo accounts which she’s been trying to obtain from Wells
fargo and which we have not been able to attain yet which also
shows that she is on title with those as well. Regardiess,
the coins come from the Zion’s account, Zion’s safety deposit
box. Those boxes were in her name as a joiat temant with
Homer Engle. When Homer Engle died, she was the surviving
Joint tenant of those boxes. Therefore by operation of law,
she’s the owner of the contents of those boxes.

THE COURT: So where - you’re saying - I don’t see
Judy’s - I'm sorry, Wende’s name on five or six. Was there
some other document 1'm missing?

MR. MAYFIELD: Your Honor, if you lcok to our
Exhibit No. B, of the declaration, it refers to her - it shows
safe deposit box, down towards the hottom, it shows Wende

Throne and shows her signature.

THE COURT: Okay.

MS. J. ENGLE: Which exhibit is that? I’ve not seen
that.

THE COURT: That’s to the October 25 - it was
mistakenly Exhibit 2 in the other affidavit and then it was
corrected and put in as an exhibit (inaudible).

MS. J. ENGLE: October 25 of what?

THE COURT: Okay. Okay. Thank you.

Okay, Judy, two minuces.

MS. J. ENGLE: Yes. Wende Throne did not have a
exhibit before this Court that shows that she was on all
2ion’s Bank accounts. She only had supplied one exhibit with
one signature card. She does not show any exhibits that show
that she was on any Wells Fargo, but Judy has her in there
that she was on one. So I also was an ouner of the coins that
were in that box.

My davghter, Tanya, supplied a declaration to this
Court late - she was out-of-zown - and she has personal
knowledge of the same thing that she declared in her
declaration of the coins and their existence aad that these
coins were not ail in Zion‘s Bank. Wende clearly ideatified
that in her testimony, that some of them came from Wells Fargo
as well as zion's -

MR. MAYFIELD: Your Honor, I would object to the

reference to this declaration by her daughter -
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THE COURT: Sustained.

MR. MAYFIELD: - it wasn’t subject ta cross
examinazion.

THE COURT: Sustained. It’s excluded.

Go ahead.

MS. J. ENGLE: Yes and therefore it really is a, a
situation where there is some joint ownership in these coims
and there is speculation that there is missing coins that have
not been accounted for and because there has never beem an
inventory, a complete itemized inventory of every single coin
which is required that the Special Administrator do as part of
her duty, that we need to look at the facts here and realize
that there is substantial amounts of coins that are missing
and that some of those coins in this grouping, I can identify
as some of my coins. And they, and some of those coins from
one picture versus the last picture she submitted, are
substantially reduced even from the first pictures that she
presented to this Court.

So, my testimony is that Homer had three boxes, two
of them four inches high, 24 laches - 12 inches wide and 24
inches deep and another one at Zion’s, 10 inches high. That’s
a substantial amount of large boxes for safety deposit
purposes.

THE COURT: OKay, thank you very much.

MS. J. ENGLE: And I testified -




1 THE COURT: You're out of time, thank you.
2 MS. J. ENGLE: - that the coins were there.

k] THE COURT: Okay, thank you. And just to ke clear,

4§ you've already submitted an affidavit in great detail on these

5 issues.

6 Roy, do you have any final argumen

7 MR. ENGLE: No.

8 THE COURT: Kathy, any final argument?

9 MS. K. ENGLE: When I prepared the inventory list

10 © and we did the meet and confer and Judy had pictures, photos
11| of the coins. There was never one time that she said this

12 | coin belongs to me from any of these pictures or on the meet
13 and confer where we marked our initials by what we wanted and
14 identified what coins she was entitled to. I do not believe

15 that Judy has ownership to any of those coins. I know for «

personal fact that my father collected coins for many, many
17 . years and these colns were his personal property and Judy did
18 ; not have any ownership of these coins whatsoever in any of

19 : those deposit boxes and I don’t believe that the title for
20 coins in safety deposit boxes vests to the owner at the time
21 of desth for the signature.

22 THE COUR’

: Thank you.
23 I’'m going to take this under advisement. 1711
24 direct everybody to be back in court at 20 after 5:00. It may

25 take a little longer to sort through the issues and issue a
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1 ruling but be back in about five minutes.

2 Court will be in recess.

3 {Whereupon a recess was taken from 5:16 to 5:25)

) THE COURT: Okay. This is a matter of the estate of |

5 Homer Engle. This is Case 103901948.

6 You can head back to your table please.

7 Before the Court are the parties. We have Mr.

8 Mayfield, whose counsel along with, is counsel for the Special
9 | Administrator, Wende Throme. Wende Throne is here. Mr.

10 ' Anderson, for Wende Throne’s two daughters who are

11 | beneticiaries of the trust. We have Kathy Engle here. We have
12 . Isaac Paxman whose counsel for several entities that are

13 - controlled by various of the Engle siblings. We have Judy

14 Engle and we have Kathy Engle. And the issue of this hearing
15 i is that there were a number of coins that were held in safe

16 deposit boxes at Zion’s Bank and Wells Fargo Bank that were

17  being held in boxes that everybody agrees were at least partly
18 owned by Homer Engie at the time of this death.

19 And the issue is that Wende Throne claims that Homer

20 . Engle had givea those coins to her and her daughrers, Homer’s
21 ' great - Wende Throne is the granddaughter of Homer Engle and

22 she's the Special Administrator and Wende says that Homer said
23 . that those coims were to be given to her and her daughters,
24 ' Homer’s great-granddaughters.

25 Judy Engle says that at least that some of those

1’ accounts were jointly owned, that would be the Wells Fargo
! account boxes were jointly owned by her and that at ieast some
3 ‘ of those coins are hers.

4 The first issue in determining whether those, how

% ' those coins are being disposed of starts out with the will of
6 Homer Engle and in Paragraph 11 of the will, 11.1, he stated
7 i that tangible personal property was to be left by a separate

8 writing at the time of his death, but he never created such a

9 ! document.

I have excluded, under the hearsay rule, oral

11 statements by Homer Engle as to who he intended to deliver

12 ° those coins to or who they should be gifted to at the time of
13 his death and no one has come up with any kind of hearsay

14 exception tnat would allow those statements tc be in. So I've
i5 excluded all the evidence that’s have provided, especially in
16 the affidavits or the sworn statements, about what his

17 domstive intent was. If you want to, if you want to

18 distribute something at the time of your death, you put it in
19 i a will or as was stated in 11.1 of his will, a separate

20 1 writing that never occurred. 5o then the issue is whose coins
21 i are those?

22 I first look to the - there’s several things that

23 make clear what Wende's position was. When she - early or in
24 | this case in November 23, 2010, two days afrer the death of

25 . Homer Engle, Wende Throne asked to be made Special




Administrator and made it clear in her stacement to the Court
that these coins were Homer Engle’s and they were part of the
estate. She states in Paragraph L1 of her application for
emergency appointment of Special Administrator, and i
application for issuance of temporary restraining orders,
Paragraph 11 she states, “Tangible personal property and the
records of the decedent are believed to be contained in two
safety deposit boxes located at Wells Fargo Bank Na, 86 North
University Avenue, Provo, Utah. Other tangible personal
property of the decedent has been held by the decedent in
three safety deposit boxes located at Zion‘s First National
Bank NA, in Provo, Utah and the applicant and the decedent
were both lessees from the Zion’s Safety Deposit boxes. (A)
Applicant had - and that’'s Wende Throne - has been aware of
the two Wells Fargo safety deposit boxes for some time from
conversations with the decedent and has now inquired as to the
status of the leases. (B) According to Wells Fargo Bank
personnel, one of the safety deposit boxes is leased in the
name of Homer Engle and another safety deposit box is leased
in the name of Homer Engle and Judy Engle. And I‘m striking
Paragraph 11(b) as hearsay. S$o I’'m not going to consider that
as admissible into evidence but it was submitted by Wende
Throne when she was seeking the TRO. Subpart F, said, “Access
to the box bearing both Homer Englé’s and Judy Engle’s name

should be restricted through a temporary restraining order so
65 |

s S LAY

7

that no property may be examined or removed prior to the”
(coughing), excuse me, “sppointment by the Court of a Special
Administrator at which time the Special Admimistrator should
be empowered to inspect and vemove the contents for safe
keeping.”

Wende Throne was clearly representing to the Covrt
at the, right after Homer died that these were Homer's
tangible items of personal property and Wende now argues today
something different but she submits Exhlbii 1, the safe
deposit signature card to her amended affidavit of Throne, of
Wende Throne regarding the coins and it shows the name of the
lessee as Homer Engle. It has Wende Throne as an authorizea
signer and Homer Engle as an authorized signer but it does not
show that Wende Thrown is a co-lessee. So I reject the
argument that Wende Throne was a co—owner of the contents of
those safety deposit boxes. She made clear in her statement
to the Court that led to her being appointed as Special
Administrator, that these were the - these coins and the other
things in the box were the property of Homer Engle. Based
upon that she got a temporary restraining order stating that
she would be able to go in and get the contents of those boxes
and she got an order enjoining anybody from, other than the
Special Administrator, from having access to the safety
deposit box at the barking branch at 86 Norch University

Avenue, Provo, Utah, enjoining Wells Fargo from letting

anybody else get access to the box, that lessee of the bex was
Homer Engle.

She got access to it. She got to go down and take
out the coins which she did shortly sfter this occurred and
she was doing it as the Special Administrator holding those
coins for the estate. She herself was saying they were Homer
Engle’s, part of Homer Engle’s estate. She got the relief of
the court stating that.

At the same time, we have the affidavits of Judy
Fngle and Wende Throne that were submitted around this tims
period in their divorce cases in which they were required to
list all their personal assets or the personal property.
Weither of them listed any of those coins as their assets.

I find, based upon the evidence, that the contents
of those safety deposit boxes were Homer Engle’s property and
at the time of his death, they became part of his estate. The
only reason Wende Throne got to go get those as part of the
Court’s order was to hold thuse as Special Administrator, and
T find and hold based upon the evidence that’s been submitted,
that all of those coins are the property of the estate. 1 do
not find credible, testimony that’s been suggesting that
they’re the personal property either of Judy Engle or Wende
Throne. I find they are all part of the estate. They are
being held by the Special Administrator in safekeeping for the

estate itself.
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1'm going to order the Special Administrator, the
Special Administrator to hold thase for the estste. And I want
to talk about the specifics of how we should go about doing
this but the Special Administrator is to identify a person
with expertise in coins to identify and, and provide an
appraisal of the value of those coins and then they are to be
put for sale, assuming they are in a group are over $1000
pursuant to the Settlement Agreement, they are to be sold and
the money from those coins is to go to the estate. The
Settlement Agreement makes clear that - how that process
should work.

If they are - they appear to have significant
financial value above $1000 -

MS. ?: Five hundred, Your Honor.

THE COURT: I’m reading from the Settlement
Agreement and I don’t appreciate being interrupted while I'm
doing a ruling. So I'm laoking at Page 10 of the Agreement.
1t will be sold or divided among the parties if it’s above
$1000. It appears that as a body, based upon the pictures
that have been provided, given the old coins and so forth,
they’re likely to be above that value and so I‘m going to
order the Special Administrator - we’ll talk about the
specifics - but the procedure that I'm ordering is to have an
expert in coins look at them, do an appraisal of the coins and

then, then they are to be sold for the benefit of the estate.
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Certainly if any member of the family wishes Lo purchase the
coins at market value, at the appraised value, 1’m open to
having that happen but it needs to be money that goss into the
estate and it’s to be held in the trust account of counsel for
the Special Administrator.

Do you have any suggestions as to a coin person? i

MR. MAYFIELO: Just - at this point, I actually I
do, I think I have records with regard to that, Your Homor but
my question is, I believe there was a modification agresment
changing it to $500.

THE COURT: 1If that’s correct then it needs to -
above $500 -

Ms. Yes.

MS. J. ENGLE: Your Honor, it’s the order confirming
{inaudible) meet and confer and then it’s on Line 11 -

THE COURT: Okay.

MS. J. ENGLE: - modification of threshoid to $500.

THE COURT: Okay. Again, it was not - when I do
orders, at the end I like to have clarifications and I take
your comment as a clarification.

MS. J. ENGLE: Thank you, Your Hogor.

THE COURT: S$o, so how - what I want to do, I just
want to be clear, Wende Throne you understand you are holding
ail of those coins as Special Administrator?

MS. THRONE: Absolutely, yes.
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THE COURT: And you will deliver them to a reputsble
coin dealer for appraisal and then you’ll submit their
appraisal report to the Court.

MS. THRONE: Sure.

THE COURT: And then you will propose a procedure for |

£ the coins, of '

going about selling the coins, give notice
the sale value. If any of the siblings or if you, Wende, or
your daughters want to buy any of the coins at market value,
you can do it.
MS. J. ENGLE: Clarification, Your Honor.
THE COURT: Yes.
uS. J. ENGLE: Wende has testitied that she has
already disposed of some of those coins and gave them to her
daughters. So should she reclaim those coins?
MS. THRONE: Thet's not true.
THE COURT: She did not say that - ;
MS. THRONE: I did aot say that.
THE COURT: ~ bul if any - she is responsible as a
fiduciary for all of the coins. I understand from what she
has stated earlier that she has them in a safe in her own home
and she is a fiduciary, she has a duty to hold those for
i benefit of the estate.
And so the bottom line is, how soon do you think you
i can identify a fidueiary, Mr. Mayfield?

M3. THRONE: For the coins?

S U4



THE COURT: I mean not a - an appraiser.

MR. MAYFIELD: Yeah - probably a few days, Your
Honor, maybe a week. .

MS. THRONE: Probably a week.

THE COURT: So identify the names of three
appraisers for the coins, submit that, file it with the Court
and submit it to other parties. Within three days, three
business days of submitting that by email and filing it with
the Court, if anybody has an objection, they’re to file their
objection and if there’s no ebjecticn, you can go ahead and
use the first person on your list

MR. MAYFIEL

Your Honor, may I have five days
please, I’m going to be cut Of town tomerrow.

THE COURT: That’s fine. That’s fine. So five
business days and then three business days for any objection.
If there’s any objection, submit, have it submitted to me for
decision and I will just decide who I'm going to decide on.

If there is an objection, anybody objecting needs to provide
three names of coin appraisers that they believe I should have

instead and they should state why they believe there’s an

objection to the three that are submitted by Mr. Mayfiel
MS. K. ENGLE: What would be the date on this five
business days -
THE COURT: So five business days are, we are at

October 27

so that’s next Friday at - I'm sorry, it’s next

Thursday and rhen any response would be due November §' and
just go ahead and have the appraiser, just go ahead - if
there’s no objection you can go ahead and hire the appraiser.
The appraisal report is due by December 2° and then you need
to go about liquidating those coins and we need to get them
so0ld before we have the final distribution of the estate. So
I would anticipate that the coins need to be sold in 30 days
of the date of the appraisal and certainly once the appraisal
comes in, send it out to everybody and then anybody whose a
member of the family would have five business days to, to bid
the appraisal price and get the coin. But the only way they
would get the coin is if they pay the money in funds that
clear your account, Mr. Mayfield.

MR. MAYFIELI

Very well, Your Honor.

THE COURT: Okay. Mr. Mayfield, I'm going to order
you to prepare an order reflecting the Court’s ruling. You
can refer to findings on the record so you don’t have to take
a lot of extra time to prepare it and I‘1l direct vou to
prepare a scheduling order that will go out and I want you to
mail the scheduling order to any of the creditors. S$o all of
the creditors, everybody whose submitted any kind of claim
will get a copy of the scheduling order once I sign it.

And could you get that scheduling order done in a
weck and submit it?

MR. MAYFIELD: Yes.
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THE COURT: and then the other parties will have -
MR. MAYFIELD: Well, by the 4%, Your Honor.
THE COURT: - three business days to object to the

scheduling order. Once it gers signed I’1l direct the Special
Administrator, counsel, to mail the scheduling order to all
creditars, so everybody will have notice that we‘re having a
hearing on a certain date and time and that you have a
petition to close the estate. That way, if for some reason
they don’t, they think they don’t get notice of your petitionm,
they know it’s coming and should be in a position to ask you
for one if they haven’t already done it.

MR. MAYFIEL

Right, right.

THE COURT: So, I just want to say, as I‘ve said
before, I understand there's a lot of emotion involved in a
case like this. Wnen we're dealing with the coins what it
comes down to is Homer did not make the list. If he had made
a list he would have saved us all a lot of cime but he didn’t
and I had to go by the evidence that was admissible and I
excluded evidence that was not admissible and reached my
decision based upon that.

I think we've got a schedule for getting this case
closed.

One of the things that 11l direct you to do, Mr.
Maytield, is if those of you who anticipate receiving

properties pursuant to the Settlement Agreement, you have 14




days to submit to Mr. Mayfield the title in which you want
that property to be conveyed and a proposed form of

cenveyance.

Hs. Your Honor, with that being said, can we do
a reform on the order of November 14°* where you ordered the
approval or not November 14", where you ordered the approval
for a quiet title on Price and can we reform that so that was
can be globally, the same alignment with everybody else
receiving their property and -

THE COURT: Well, that -

MS. 2: - have that be a -

THE COURT: - that one is already done -

- special warrant deed -

THE COURT: You're now owners of Price. 50 I -

Right, but -

THE COURT: - consider it a dons deal, just like,
just Like Crystal is done. So if you want to, if you want to
do a quit claim to yourselves or to some other entity ysu can
do that. You don’t need to come to me ‘cause that's your

property.

I'm sorry. I don’t mean to interrupt you but
I’ve got one other issue.

THE COURT: Let’s finish up this point. Lf you have
- what’s already been conveyed has been conveyed. The

Settlement Agreement is done, property has been conveyed. You
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can talk to your own attorney if - those who have an ownership
interest want to quit claim it into some other entity, you can
do that. What I'm talking about is the properties that have
not yet been conveyed, you get the form of conveyance you
believe you want that to be in.

And just to be clear, you want to make clear it
needs to be signed and notarized that the people who are
getting it as part of this, agree that it would be conveyed in
that other name. So if Judy Engle is suppose to get a
property or an interast in a property, and you want it to be
an RBC Company, you need to sign your statement under oath
that it’s to be conveyed and you're waiving any claims against
the trustee or the court for conveying it to that other party
consistent with the Settlement Agreement.

So if Kathy and Judy want to have some alternative
conveyance of the Hi-County property, this is your time.
You've got 14 days, these are 14 calendar days, 10 business
days to get that proposal to the Special Administrator and
then when the Special Administrator, when you file your
petition, include as exhibits, the proposed title documents.

So - and if you don’t get that done in 14 days -

MS.

From today?
THE COURT: From today. If you don’t get that to
Mr. Mayfield, then you're deemed to have waived your request

that it be titled in some other name other than what the
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Settlement Agreement says. 1 mean, for exampie, Hi-Country,
the way it’s going to read now is exactly the way it’s going
to be in the settlement. I think it says 1/6th Kathy, 5/6ths
Judy. There’s going to be one document conveying it to you
joint - you know, interest and you’ll have to deal with it
later unless you can come up with an agreement to deal with it
some other way that would be - and obviously there’s an issue
with the Homeowner's Association, there could be an issue if
you‘re trying to divide up property. But that’s something
you’ve got to deal with separately. We just need to have the
Sertlement Agreement carried out here.

Is there any other issues?

Yes, Your Homor. I still need ta get title
on the vehicle and mobile home. I'm still trying to clear up
the zoning issue and I'm ordexed to get that off the property
ASA.

THE COURT: Mr. Mayfield?

MR. MAYFIELD: 1 have no objection to that. My
issue is, Your Wonor, this is an issue I meant to raise at the
last hearing, there was a stove which was removed from the
property on State Street

THE COURT: Was that brought back?

MR. MAYFIELI

A stove was returned. We do not
believe it was the stove that was taken away. We have three

people that will testify that is not the stove that was




removed from the property, we believe she found a stove that

2 was complete junk and returned that to -
3 MR. ENGLE: Obijection.

a MR. MAYFIELD: - the property.

5 MR. ENGLE: Objection.

3 THE COURT: Well, then you‘d file a motion to dea)

7. with it. You can file a motion for contempt. We don't have

8 . time to hear the arguments. I‘1l just take it that Judy is
9| denying that that’s what happened. Submit a motion with

10 | affidavits for an order to show cause as to why contempt

11 orders should not be issued. TIf you support it by appropriate
12, affidavits, and it‘s supported, I mey issue an order to show
13 cause and set a hearing. And to be clear, it would be an

14 order to show cause as to why e party allegedly violating the
15 Court’s order should not be held in contempt. Arnd that could
16 | include damages. It could include thar the person whose in

17 comtempt won’t get their property pursuant to the settlement.
18 So, but again, of course, before T would issue any
19, such order, there would be notice and opportunity to be heard

20 , and we'd have a hearing.

23 Okay, anything else?
22 MR. MAYFIELD: No.
23 THE COURT: Okay. I - we have a schecule that

24 : hopefully will get this all taken care of and we’ll look

25 forward to seeing what you file and issuing the appropriare
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1| orders to get the settlement carried out,
2 Thank you again for your time.
3 The Court will be in recess.

4 {(Whereupon the hearing was concluded)

(Transcript completed on June 10, 2017)
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Footnotes

*1 The Price Property sold 2/4/20S [R 8382 1 b.L{ See Add F]. The Payson Praperty
sold 9/29/2016 [R.5455] Both properties transferred with a Quiet Title Order

2 The Court index on Page 2 -March 18, 2011 was the deadline to file claims against
the Estate. There is no record, where the HOA filed any claims sgainst the Estate prior to
that deadline.

*3 Order on Distribution of Tangibles [R 8094 4] The parties stipulated that allocation
of all other tangibles personal property items of the Estate including on the inventory
prepared by Kathy, attached here as Exhibit-A, had been agreed — See Ex “A” [Add.K]

*4 Meet and Confer Order, stipulated agreement (part of Settlement) signed by
Wende, Judy, Roy and Kathy - Decedent’s property authorized Kathy to have full
responsibilities to sell/distribute the tangible personal property.

*5 Webster's Dictionary of rogue: exhibiting maverick-like behavior, or bucking the
status quo —and in today’s political arena as “going rogue”

*6  Addendum Q [7393-7519] Kathy’s Objection to Settlement, See Certificate of
Service emailed on 1/30/17, the deadline to file objections.

*7  The Decedent” held an interest in an LLC which was hidden by Wende, who
managed and controlled that LLC.

*8 Settlement 3, 2017 Hearing — Transcript entered on 10/23/13 [R 15377-15414]

*9 The 2006 liens filed by the HOA on the 3 lots are invalid as a matter of law, UT
Code 78B-6-1803. The HOA failed to renew the liens afier the 6 year statue but
erroncous included the delinquent fees in it August 28, 2011 default judgments, filed
after the death of the Decedent and arc not in rem where the judgment liens can attach to
real property. UT Code 78B-5-203

1 See the Transcript for the 10/29/14 Hearing — the D-Court denied Wende and her 2
daughter’s motion in their attempt to break the Settlement.

*10 See the Transcript for the 10/29/14 Hearing — the D-Court denied Wende and her
daughter’s motion in their attempt to break the Settlement.



Footnotes

*11 The court was not consistent with the statues he used to pay YHG legal fees. Prior
legal fees was paid under UT Code 75-3-718. [ The Finding of Facts, another statue was
used: UT Code 75-3-805(b)

*12  See Case No.20170342-SC
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