
Guardianship Signature Program One Sheet 

(1) Why the Guardianship Signature Program? 

• Because Utah Code ~75-5-303 provides that "[u]nless the allegedly incapacitated person 

has counsel of the person's own choice, the court shall appoint an attorney to represent 

the person in the proceeding .... " 

• Because the need for representation of respondents exists throughout the state and 

resources are extremely limited outside the Ogden-to-Provo urban corridor. Despite 

many generously contributed hours, there remains a large unmet need. 

• Because Informal Opinion 10-2 and Informal Opinion 12-02 cast doubt on the current 

methods used in some courts of appointing lawyers to represent respondents. 

• Because representation of respondents by Utah Legal Services is very limited, and the 

organization focuses more on providing help to indigent petitioners. 

• Because some lawyers are representing both petitioner and respondent, creating a 

conflict of interest, and judges have no resource for an alternative appointment. 

• Because the lawyers in the Self Help Center regularly receive requests for representation, 

but they do not have a list of lawyers to which they can refer clients. 

(2) How does it work in a typical case? 

• When a guardianship petition is filed without a lawyer assigned to the respondent or the 

petitioner files a request to appoint counsel for the respondent, the clerk will email the list of 

lawyers in their district. The first lawyer to respond is appointed as counsel for the respondent. 

• The clerk prepares an order appointing the lawyer, which the judge signs, and then the clerk 

attaches the lawyer to the case. The lawyer has access through e-filing to contact information for 

his or her client and all previously filed documents. 

• The lawyer then meets with the respondent and the case proceeds from there. 

• At the conclusion of the case, the lawyer will file a notice of withdrawal as counsel and may also 

file a request for attorney's fees if the respondent has assets. 

(3) Who supports this program? 

The Judicial Council, the Board of District Court Judges, and the Bar Commission 

support this program. The courts have helped to build other lawyer volunteer programs 

similar to this one: 

• Service Member Attorney Volunteer Program, in which a volunteer lawyer 

represents a service member who is facing a default judgment. The SMA V 

program is strictly pro bona, regardless of income. 

• Private Guardian ad Lltem Program, in which a volunteer lawyer represents a 

child in divorce proceedings who is alleged to have been abused. The private 

GAL program has a fee structure similar to the one proposed for this program. 



(4) Will petitioners' lawyers still be able to ask the judge to appoint a particular lawyer to represent 

the respondent? 

Yes. This Guardianship Signature Program does not prohibit a petitioner's lawyer from 

requesting that the judge appoint a particular lawyer to represent the respondent, but 

Informal Opinion 10-2 and Informal Opinion 12-02 might restrict the judge's ability to do 

so. 

(5) How do the fees work? 

By volunteering to be appointed, a lawyer is agreeing to represent the client for a fee in 

accordance with the standards established for pro bono and modest means programs: 

• $0, if the client's income is not more than 125% of poverty; 

• $50/hour if the client's income is not more than 200% of poverty; 

• $75/hour if the client's income is not more than 300% of poverty; or 

• a reasonable fee approved by the judge if the client's income is more than 300% of poverty. 

As part of the representation, the lawyer will assist the respondent in completing a form 

to identify the respondent's income and assets. This information might then be used to 

help the guardian prepare an inventory of the protected person's estate. 

(6) What if the client has a lot of assets but very little income? 

The program outline includes the principle that the respondent's assets should be 

considered as a source for establishing and paying the fee when the respondent has 

substantial assets but low income and for other good cause. 

(7) What resources are available to help volunteer lawyers? 

The courts have several webpages about guardianships and conservatorships (see 

http: / /www.utcourts.gov/howto/family/gc/) including a webpage on the 

Guardianship Signature Program, found at 

http://www.utcourts.gov/howto/family/gc/signature/ . That webpage includes an 

online training program for lawyers. The Board of Directors will also prepare CLE 

courses and will work with the law schools to develop administrative and research 

assistance and representation under Rule 14-807. 

(8) Wasn't the Volunteer Court Visitor Program supposed to address all of these problems? 

No. Volunteer court visitors do not represent parties. That program's scope is limited to 

investigating the respondent's circumstances, assisting he judge in reviewing a 

guardian's annual reports, and finding missing guardians and protected parties. 

(9) Who can I contact with questions? 

You can contact Nancy Sylvester, Staff Attorney with the Administrative Office of the 

Courts, by phone at (801) 578-3808 or by email at nancyjs@utcourts.gov. 
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Guardianship Signature Program 
Volunteer Attorney Certification 

I am willing to accept appointments to represent respondents in guardianship 
and conservatorship cases and hereby certify that I 

• am competent in guardianship and conservatorship law and/ or 

• have taken the Guardianship Signature Program Online Training or attended a 

guardianship/ conservatorship CLE, 

• and I also maintain my own malpractice insurance. 

Attorney name 

Attorney Signature 

Date 



Guardians and Conservators for Adults2 

Langdon T. Owen, Jr. 1 

Cohne Kinghorn, p.c. 
(801) 363-4300 

lowen@cohnekinghom.com 

1. General Types of Protections. There are several tools available for protecting 
the persons and estates of adults who could use assistance due to reduced abilities or incapacity. 
These can be used in any number of combinations and include: 

• Durable powers of attorney; 

• Health care directives; 

• Trusts of various kinds, created by the person or by third parties for the 
person, including support trusts, special needs trusts, etc.; 

• Care agreements and arrangements with care facilities or family members; 

• Representative payee to receive benefits for a person under the Social 
Security Act, such as SSI (Supplemental Security Income), SSD (Social 
Security Disability), and Social Security retirement benefits, or 
representative payee to receive Veteran's benefits or Railroad Retirement 
Act benefits; 

• Guardianships; 

• Conservatorships; and 

• Governmental agency and private charity or professional assistance, 
including Medicaid, Adult Protective Services, and the local police, on the 
governmental side, and including church groups, health care and social 
work providers, and the Disability Law Center on the private side. 

Each of these types of protective tools has its place. Although, we will focus here on 
guardianships and conservatorships, we should not forget the other types of protective tools. 

1 This outline is provided for informational purposes only. It is not intended as, and does not constitute, legal 
advice. Further, access to or receipt of this article by anyone does not create an attorney-client relationship. 
Although this outline was believed to be correct within the scope of its purposes when written, it may be incorrect or 
incomplete, was not intended to comprehensively cover any subject, does not cover a number ofrelated matters, and 
does not cover anyone's particular situation. As such, it is not reasonable for anyone to rely upon it with respect to 
any particular legal matter. Rather, readers are encouraged to retain a licensed attorney to provide individualized 
and current legal advice. 
2 Last substantial update: October 2, 2015. 
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A guardianship can be broad or limited. They place the physical and to some extent 
financial welfare of the person in the hands of a decision maker other than that person. Since a 
broad guardianship is a serious deprivation of liberty for the person, the law favors partial 
guardianships where feasible. UCA § 75-5-304(2). A conservatorship deals with property and 
money, but (with a limited exception for certain minors) not the person; however, payment for 
such personal care and welfare would be part of the conservator's responsibility. See UCA § 75-
5-401 (2). One or the other or both of a guardianship or conservatorship may be used depending 
on circumstances. A single proceeding could be used to have a court appoint a person in both 
capacities. 

2. Guardianships. Guardians can be appointed in two ways, by the parent or 
spouse of a disabled adult by means of a will or of a written statement (UCA § 75-5-301) making 
the appointment (and not just a nomination for a court appointment), or by the court by means of 
a court order of appointment (UCA § 75-5-303). 

a. Parental or Spousal Appointment. A parental or spousal appointment by 
will or written statement becomes effective when (i) 7 days' notice of intention to accept the 
appointment has been provided to the incapacitated person and also either to the person with 
whom the incapacitated person resides or who is responsible for the incapacitated person's care, 
or else to at least one adult relative in the nearest degree of kinship, and (ii) the acceptance has 
been filed with the court where the will has been probated (formally or informally) or the written 
instrument of appointment has been filed. UCA § 75-5-301. Absent a denial of probate, the 
order of priority, in case of conflict is: 

• Spousal appointment. UCA § 75-5-301(2). 

• Appointment by the last to die of the parents. UCA § 75-5-301(1). 

• Appointment by the earlier dying parent where the surviving 
parent is incapacitated. UCA § 75-5-301(1) and (2). 

• A parental appointment of a guardian for a minor is not effective 
for an adult disabled child unless it appears from the will that this 
is the testator's intent UCA § 75-5-301(1). 

• Appointment by the court is subject to the priority of spousal or 
parental appointments. UCA § 75-5-304(3). 

If any objection is filed (no time limit is specified) in the court where the will was 
probated or written instrument was filed, the appointment is terminated. UCA § 75-5-301(4). 
This makes the guardianship effectively terminable at will by the protected person; court 
appointments are not so terminable at will. Also, if both parents are dead, the appointment by 
informally probated will of the last to die is terminated by a formal proceeding denying probate. 
UCA § 75-5-306. 
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For a written instrument, other than a will, which relates to a parental appointment, there 
is a cross reference to UCA § 75-5-202.5 which apparently was intended to require the same 
procedures as apply for written instruments for parental appointments of guardians for minor 
children. The section referred to calls for filing the instrument with a petition for guardianship in 
the court with probate jurisdiction in the county of residence of the last parent to die, along with 
an affidavit of acceptance specifying enumerated elements. 

b. Court Appointment Process. The procedure most used is that for a court 
appointed guardian. This process requires these steps: 

i. A petition must be filed by an interested person (see UCA § 75-1-
201 (24)) requesting the appointment of a guardian. It typically alleges jurisdiction, venue, cause, 
the identity and location of the parties and persons to receive notice, priority for appointment, 
property and bond matters (if any property will come to the possession or control of the 
guardian), and requests relief. 

ii. Notice must be given to the alleged incapacitated person, and to his 
or her spouse, parents, and adult children, or ifthere are none of these relatives, then to at least 
one of the closest adult relatives who can be found, and to anyone serving as guardian or 
conservator or who has care and custody of the person, and to any guardian appointed by the will 
of the last parent to die or of the spouse of the alleged incapacitated person. The notice must 
meet certain technical requirements (e.g., large type, plain English, etc. UCA § 75-5-309), and 
the person and his or her spouse or parents in Utah must be served personally. Any waiver of 
notice by the alleged incapacitated person must be confirmed in person or by a court visitor. 
UCA § 75-5-309(3). 

111. A court must find incapacity after a hearing, which may be after 
trial by jury or, if requested by the alleged incapacitated person or his or her counsel, a closed 
session hearing without jury. See UCA § 75-5-303(5)(c). Incapacity is measured by functional 
limitations, and is shown on proof by clear and convincing evidence that the adult lacks the 
ability, even with appropriate technological assistance, to meet the essential requirements for 
financial protection or physical health, safety, and self-care. These functional limitations are 
limitations on the person's ability to receive and evaluate information, make and communicate 
decisions, or provide for necessities such as food, shelter, clothing, healthcare, or safety. UCA § 
75-1-201(22). This requires findings of fact and conclusions oflaw. 

iv. The appointment of counsel for the alleged incapacitated person is 
required if that person does not have counsel of his or her choice. We will discuss further the 
role of counsel below. 

v. There must be an examination by a physician appointed by the 
court who must submit a written report and who may be interviewed by a court appointed visitor. 

vi. The alleged incapacitated person must personally appear in court 
or, if a waiver of presence is requested, the court may appoint a visitor to investigate matters 
with authority to interview the physician and the person seeking guardianship, to visit any 
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residence of, or proposed for, the alleged incapacitated person, and to otherwise investigate and 
make observations. The visitor must file a written report with the court. A visitor is an official, 
employee, or special appointee of the court, and needs to have training in law, nursing, or social 
work. UCA § 75-5-308. A visitor's investigation may be waived only on clear and convincing 
evidence from a physician that the alleged incapacitated person has fourth degree Alzheimer's 
disease, extended comatosis, or an intellectual disability or an I.Q. score below 20 to 25. The 
courts have a program for pro-bono court visitors. 

vn. The appointed person must file an acceptance of the guardianship 
and consent to jurisdiction. UCA § 75-5-305. 

vm. If the guardian comes to possess or control property of the ward, 
the bond requirements applicable to conservators will need to be met. UCA § 75-5-105. These 
requirements are described in the section on conservatorships, below. 

Ix. A certificate of taking a test about guardianships by the proposed 
guardian must be filed. The test covers guardian duties, reports, accountings, etc. 

x. An order of appointment specifying the terms of the guardianship 
needs to be entered. As already mentioned, limited guardianships are preferred unless no 
alternatives exists, in which case a specific finding that nothing less than a full guardianship is 
adequate must be made by the court. UCA § 75-5-304. 

xi. Letters of guardianship are issued to evidence the appointment. 

c. Who May Be Appointed by the Court? Assuming no disqualification, the 
priority is: 

i. Parental or spousal appointments (discussed above) by will or 
written instrument have priority under UCA § 75-5-304(13) (as described above). However, if 
the alleged incapacitated person has nominated before disability in a signed writing, someone to 
serve, that person serves absent good cause. UCA § 75-5-311(2). Presumably, this supersedes 
the parental or spousal nomination. 

ii: A person nominated under another form of nomination by the 
alleged incapacitated person when over age 14 with sufficient capacity to make the nomination. 

m. The spouse of the person comes next. Note that although a spouse 
may make an appointment by will (UCA § 75-5-301), the spouse, unlike a parent, as described 
under (v) below, cannot nominate a person for court appointment by will. 

IV. An adult child of the person. 

v. A parent, or a person nominated by will or written instrument of a 
deceased parent. 
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Vl. Any relative with whom the person has resided for more than six 
months. 

vii. A person nominated by the person who is caring for the person or 
paying benefits to the alleged incapacitated person. 

vnl. A specialized care professional (as certified - see UCA § 75-5-
31 l(l)(a)) serving without profit or compensation except for direct costs of providing 
guardianship or conservatorship services. 

ix. Any competent person or suitable institution. Such an institution is 
a business or non-profit organization employing a specialized care professional. See UCA § 75-
5-31 l(l)(b). 

d. Temporary Appointments. A temporary guardian may be appointed in an 
emergency or where an appointed guardian is not effectively perfonning its duties. A temporary 
appointment suspends the powers of the prior court appointed guardian. The suspension of 
appointed personal guardians only applies to court appointed guardians, not those appointed by 
will; in cases of an appointment by will, the guardian may need to be removed by the filing of an 
objection by the protected person, or may need to be removed or suspended by order of the court. 
To make the temporary appointment, the court must find that the welfare of the incapacitated 
person requires immediate action and may without notice appoint an official for up to a 30 day 
period pending notice and hearing within 5 days. At the final hearing an appointed attorney or 
official represents the person. The hearing is a full hearing under UCA § 75-5-303, which may 
include court appointed visitors, trial by jury, and so on. UCA § 75-5-310. 

e. The Role of Counsel. The statute contemplates that the allegedly 
incapacitated person will be represented by his or her own counsel or by counsel appointed by 
the court. This is necessary particularly where personal freedom is at stake. Such counsel, of 
course, must not be the same as the counsel for the petitioner seeking the appointment of the 
guardian or any attorney in the same firm as that counsel, under general conflicts of interest 
principles. Utah Rules of Professional Conduct ("URPC") Rules 1.7 and 1.10. 

i. The Court has authority to appoint such counsel, but who will be 
such counsel? To help in cases of impecunious persons, the courts have developed a program for 
recruiting and training a roster of attorneys who may take on such representation initially as a 
pro-bono engagement, but possibly as a paid or partially paid engagement should the alleged 
incapacitated person turn out to have adequate assets (something not likely to be fully known at 
the commencement of the representation). This roster provides the court with one possible place 
to look for an attorney to appoint. Otherwise, the court may need to look elsewhere, including to 
counsel nominated by the counsel for the person seeking the guardianship. The idea of a 
petitioner's counsel nominating his or her own opponent will give the court pause, and should 
give such nominated counsel pause as well, because there is no excuse for such counsel not to do 
his or her duty by the allegedly incapacitated person. See, e.g., URPC 1.1(competence),1.2 
(scope ofrepresentation), 1.3 (diligence), 1.4 (communication), 1.7 (conflicts of interest), etc. 
Among other things, nominated counsel in such circumstances should consider whether the 
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representation will be materially limited by a personal interest of the lawyer. URPC § l .7(a)(2). 
Among other things, nominated counsel may be looking to the petitioner ultimately for payment 
of his or her fees. See comments (10), (11), and (13) to that rule. In such cases, informed 
consent by the client, i.e., the alleged incapacitated person, may not be a satisfactory cure, since 
the client's very capacity to give such informed consent may be at issue. It would be best to 
inform the appointing court of any such compensation arrangement. Although a court may not 
have a lot of choice under the circumstances in making such an appointment, it does have the 
opportunity to closely monitor the lawyer's performance. 

ii. The job of counsel for the allegedly incapacitated person is to be 
an advocate to protect the liberty of the person by defeating or limiting the guardianship. If such 
counsel believes the proposed guardianship is justified in fact and law, the attorney should make 
a record of the analysis; an analytical brief is a good way to do this. Unlike the original version 
of the Uniform Probate Code, the appointed counsel does not in Utah have the powers of a 
guardian ad litem who acts as the eyes and ears of the court, and thus counsel does not make a 
report to the court with recommendations as to what is in the allegedly incapacitated person's 
best interests. Cf. 53 Am Jur. 2d Mentally Impaired Persons§ 16.4. 

m. Taking instructions from a person whose capacity may be reduced 
or questionable can be quite difficult for counsel. What is counsel.to do? Counsel should first 
read URPC Rule 1.14 which deals with clients with diminished capacity. Generally, the lawyer 
maintains a normal attorney-client relationship to the extent reasonably possible. Rule l.14(a). 
However, the lawyer may take protective action, including seeking appointment of a guardian ad 
litem (see UCA §§ 75-5-104 on power of court to appoint guardian ad litem for minor, and 75-1-
103 on supplementary principles of law), a conservator, or a guardian where the lawyer 
reasonably believes the client has diminished capacity, cannot adequately act in the clients' own 
interest, and the client -is at risk of substantial physical, financial, or other harm unless action is 
taken. This allows such action in the case of an emergency or an immediate problem, but does 
not allow the lawyer to cease seeking the least restrictive alternatives. Comments (7), (9), and 
(10) to Rule 1.14. Absent exigent circumstances which would make matters even more difficult, 
representing persons with diminished capacity often requires a good deal of patience and 
persistence. 

iv. Generally, the representation of the incapacitated person ends if a 
guardian is appointed. But there are exceptions: a conservatorship proceeding is still pending, 
there is an appeal of the court's decision, or the court orders continuation of the representation 
for good cause. UCA § 75-5-303(3). 

v. Counsel representing the allegedly incapacitated person is entitled 
to be paid for the service (unless the representation is wholly pro-bono ). The fees of counsel 
defending against the petition are paid by the allegedly incapacitated person. If the petition is 
successful, the petitioner's fees and costs also are paid by the incapacitated person. However, if 
the court determines the petition is without merit, fees and costs are paid by the petitioner 
seeking the guardianship. UCA § 75-5-303(2). 
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vi. Once a guardian (or conservator) is appointed for a client, 
generally the lawyer takes instruction from the person appointed fiduciary because that person is 
entitled to act for the client, but there are exceptions where the lawyer represents the client in a 
matter against the interests of that person oi that person instructs the lawyer to act in a manner 
that the lawyer knows will violate the person's legal duties toward the client. Restatement 
(Third) of the Law Governing Lawyers § 24 (2000). 

vii. Under what circumstances may an attorney who has represented a 
party in conjunction with a proceeding to appoint a guardian for an adult incapacitated person 
represent the guardian that is subsequently appointed as a result of that proceeding? UT Eth. Op. 
08-02 (Utah St.Bar.), 2008 WL 2110963, answers this question by saying, in the context of a 
contentious proceeding where the guardian and the party earlier represented are not the same 
person: "The representation of a comt-appointed guardian by an attorney who has also 
represented one of the parties to the proceeding for the appointment of the guardian must be 
analyzed under Rules of Professional Conduct, Rules 1.7 and 1.9, the same way an attorney 
would analyze any conflict of interest between two current clients or between a current and 
former client.. .. [T]he attorney should either avoid the joint representation or exercise great care 
in obtaining the informed written consent of both affected clients. If there is an on-going 
proceeding involving both the former client and the prospective new client (the guardian), the 
conflict may not be waived and the representation of the guardian must be avoided." 

f. Special Procedures. -There are some special procedures applicable to 
veterans and to the Utah State Developmental Center. 

i. For veterans, a Veterans Administration rating of incompetency so 
that a guardian appointment is necessary for veteran's benefits to be paid, acts as prima facie 
evidence of the necessity for an appointment. UCA § 75-5-314. Also, certified copies of public 
records are to be provided without charge to the applicant for veteran's benefits or to the 
Veterans Administration. UCA § 75-5-315. 

ii. There are expedited limited guardianship procedures for granting 
consent to medical care and participation in the approval of the individualized program plan for a 
resident of the Utah Development Center. The appointment is mostly based on the affidavit of 
the Superintendent of the Center, although the court has discretion to appoint a guardian ad litem 
and to request an independent evaluation by a physician appointed by the court. If the proposed 
guardian is not a parent or relative, notice is given to the spouse, parents, and adult children of 
the ward. UCA § 75-5-316. 

g. What Court Decides? The district courts in Utah have subject matter 
jurisdiction under the Utah Uniform Probate Code. UCA §§ 75-5-101, 75-1-302(1)(b). That 
Code applies, among other things, to the affairs and estates and affairs of persons to be protected 
domiciled in Utah, and to incapacitated persons in Utah. UCA § 75-1-301(1) and (3). 

i. A court where the ward resides has concurrent jurisdiction with the 
appointing court with respect to proceedings after appointment. If the place of appointment or 
residence is not the same, the court in which post-appointment proceedings are started, in 
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appropriate cases is to notify the other court in Utah or another state and consult to determine 
whether to retain or transfer the proceedings, in the best interest of the ward. A copy of a 
resignation or of a removal order is to be sent to the appointing court (i.e., in which the 
acceptance of appointment is filed. UCA § 75-5-211.) However, these provisions are subject to 
the Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act, described below. 

11. Venue for guardianship proceedings is where the incapacitated 
person resides or is present. UCA § 75-5-302. See also the venue rules ofUCA § 75-1-303 (if 
more than one place applies, the venue is in the first place a proceeding is commenced; the court 
has authority to transfer venue in the interest of justice; where there is no contest or all consent, a 
hearing may be held anywhere in the judicial district). 

h. Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act. 
Utah also has adopted the Uniform Adult Guardianship and Protective Proceedings Jurisdiction 
Act ("UAGPPJA"), applicable to both guardianship and conservatorship proceedings involving 
more than one state or another country. UCA § 75-5b-101 et seq. This Act encourages a Utah 
court to communicate with the other court and allow party participation. A record of the 
communication or just the fact of communication is to be made except as to purely 
administrative matters (scheduling, court records, and the like). UCA § 75-5b-104. The Act also 
encourages cooperation between courts and authorizes the Utah court to request the other court 
to do a number of things, and if requested by the other court to itself do those things, such as 
hold an evidentiary hearing, compel testimony or evidence, order investigations, and so on. 
UCA § 75-5b-105. The court may allow testimony to be taken in the other jurisdiction and may 
allow testimony by electronic means and may accept document copies without objection based 
on the best evidence rule. UCA § 75-5b-106. 

i. Obtaining Jurisdiction and UAGPPJA. The jurisdiction of the Utah court 
in appointment proceedings applies in these circumstances: 

i. Utah has jurisdiction where Utah is the respondent's (i.e., the 
alleged incapacitated person's) home state. The home state is the one in which the person was 
physically present for at least 6 consecutive months before the filing of the petition for 
appointment of a guardian or protective order (i.e., for a conservatorship or order relating to 
property management). UCA § 75-5b-102 (7) ("home state"), (12) ("protective order"), and (15) 
("respondent"). 

ii. For the other bases for jurisdiction described in (iii) and (iv) below, 
Utah must be a significant-connection state. This is a state other than the home state with 
significant connections, other than physical presence, in which substantial evidence concerning 
the person is available. UCA §§ 75-5b-102(16) (definition) and 75-5b-201(2) (factors for 
connection). Assuming Utah is a significant-connection state, the following two bases for 
jurisdiction become available. 

111. The person does not have a home state or the home state court has 
declined jurisdiction in favor of Utah as a more appropriate forum. UCA § 75-5b-202(2)(a). 
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iv. The person has a home state elsewhere than Utah and (i) no 
petition is pending in the home state or any other significant connection state, and (ii) before the 
Utah court makes the appointment or issues the order, no competing petition is filed in the home 
state, and (iii) no objection to the Utah court's jurisdiction is filed by a person entitled to notice 
of the proceeding (both in Utah and in the different home state; UCA §75-5b-207), and (iv) the 
Utah court concludes it is an appropriate forum taking into account various factors listed in the 
Act (at UCA § 75-Sb-205). UCA § 75-5b-202(2)(b). 

v. If no Utah jurisdiction results under the foregoing, Utah 
nevertheless may have jurisdiction if the home state and all significant connection states decline 
to exercise jurisdiction in favor of Utah and Utah's jurisdiction is consistent with the Utah and 
U.S. Constitutions. 

vi. If still there is no Utah jurisdiction under the foregoing bases, Utah 
will nevertheless have limited special jurisdiction to make an emergency 90 day guardian 
appointment for a person physically present, issue protective orders for real or personal property 
located in Utah, or make an appointment of a guardian or conservator for a person for whom a 
provisional order of transfer of the proceedings has been issued. Any emergency appointment 
will be dismissed on request of a court in the home state. UCA §§ 75-5b-202 and 203. 

vii. Once a court (in Utah or elsewhere) has issued an appointment or 
order it retains exclusive and continuing jurisdiction (except as provided for the exercise of 
special jurisdiction). UCA § 75-5b-204. · 

vni. Where there are proceedings in more than one jurisdiction, if Utah 
has jurisdiction it may continue to exercise it unless another state acquires jurisdiction before the 
appointment or order is issued; but if Utah does not have jurisdiction or loses it prior to the 
appointment, the Utah court is to stay proceedings, communicate with the other court, and 
ultimately dismiss the matter unless the other court determines Utah is the more appropriate 
forum. UCA § 75-5b-208. 

j. Declining Jurisdiction Under UAGPPJA. The Utah court which may 
otherwise have jurisdiction may decline to exercise it and defer to a more appropriate jurisdiction 
by dismissing or staying the proceeding, and may condition that action as the court deems proper 
including by requiring the prompt filing of a petition in another state. 

i. The Utah court considers numerous factors listed in the Act 
including the preference of the person to be the protected, any abuse, the time the person was 
located in a jurisdiction, distance, financial concerns, the nature and location of evidence, a 
court's familiarity with the facts and issues, and the ability to monitor the guardian or 
conservator, etc. UCA § 75-5b-205(3). 

ii. The court may also decline jurisdiction where it finds it acquired 
jurisdiction by reason of unjustifiable conduct. It may, however, exercise jurisdiction in such 
cases to craft an appropriate remedy (which could include stays or the assessment of costs, 
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attorneys' fees, etc.) or it may continue to exercise jurisdiction after considering various 
circumstances. UCA § 75-56-206. 

k. Transfer of Jurisdiction. Under the UAGPPJA the Utah court may 
entertain a petition to transfer a guardian or conservator appointment in Utah to another 
jurisdiction. This is done through notice and a hearing. UCA § 75-5b-301(1), (2), and (3). The 
Utah court then may issue a conditional transfer where: 

i. A petition must be made in the other jurisdiction to allow the 
transfer. As to a conservator, the Utah court must be satisfied the other court will accept the 
conservatorship; as to a guardianship, the Utah court must receive a provisional order accepting 
the proceeding. 

ii. As to a conservatorship, the court also needs to find that the person 
is or is reasonably expected to be in the other jurisdiction or has a significant contact with it, no 
objection has been made or the objection has not shown the transfer to be contrary to the 
interests of the protected person, and adequate arrangements have been made for management of 
the protected person's property. 

ui. As to either a guardianship or conservatorship, the order is 
conditioned on the receipt by the Utah court of documents to terminate the guardianship or 
conservatorship in Utah. UCA § 75-5b-301(4), (5), and (6). 

l. Foreign Appointees. Appointees in other states may seek to transfer the 
appointment to Utah or may register the appointment in Utah to exercise powers in Utah. 

i. There are reciprocal provisions for a Utah court, on petition, 
notice, and hearing, to accept from other jurisdictions conservatorships and guardianships and 
issue a final order on the matter. Within 90 days of the final order of acceptance, the court is to 
determine whether the guardianship or conservatorship needs to be modified to conform to Utah 
law. UCA § 75-5b-302. 

ii. In addition, an appointee from another jurisdiction may register its 
appointment in Utah as if it were a foreign judgment, ifthere is no pending proceeding or 
protective order in Utah and notice is given to the appointing court. Such a registration ·allows 
the exercise of powers not prohibited by Utah law, including the power to maintain actions and 
proceedings subject to any conditions imposed on non-resident parties where the conservator or 
guardian is not a Utah resident. Also, the Utah court may grant relief to enforce such a registered 
order. UCA §§ 75-5b-401, 402, and 403. 

m. Termination of Guardianship. As we have already seen, a guardian 
appointed by the will or written statement of a spouse or parent is terminable at will by the ward 
filing an objection to it at any time (UCA § 75-5-301(4)), and a formal denial of probate 
terminates such an appointment under an informally probated will, as well (UCA § 75-5-306). 
On petition by the ward or any person interested in the welfare of the ward, the court may 
remove and replace a guardian if it is in the best interests of the ward. Also, on petition of the 
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guardian, the court may accept the guardian's resignation and make any order which may be 
appropriate. UCA § 75-5-307(1). The ward or any person interested in the ward's welfare may 
petition for a termination of the guardianship on the basis that the ward is no longer 
incapacitated; such a termination request may be quite informal, such as by a letter to the court 
and interference with making the request can be a contempt of court. However, the original 
order may specify a time not exceeding one year during which no such petition may be filed 
based on regained capacity without special leave of the court. UCA § 75-5-307(2). 

i. Any of these petitions require the same procedures and protections 
for the ward as with the initial appointment. UCA § 75-5-307(3) referring to § 75-5-303. These 
protections include counsel for the ward and presence of the ward at the hearing. Notice is given 
as described in UCA § 75-5-309. 

ii. The resignation, death, or incapacity of the guardian, or the death 
of the ward, ends the guardian's authority but not the guardianship. Resignation does not 
terminate the guardianship until it has been approved by the court. UCA § 75-5-306. 

n. Powers and Duties of Guardian. The guardian's powers and duties may be 
limited by the court; this is consistent with the concept of using a limited guardianship where 
possible. UCA §§. 75:-5-312(1); 75-5-304(2). However, absent a limiting order, the guardian 
generally has the powers, rights, and duties of a parent over a minor child (but without liability 
arising from the parental relationship). UCA § 75-5-312(2). 

i. Note that the parental relationship provides very little authority to 
deal with the ward's (child's) property. See UCA §§ 75-5-209 and 75-5-102. However, the 
guardian of an adult has some authority, where there is no conservator, to compel support or 
welfare payments and receive money and tangible property (clothes, vehicles, furniture, personal 
effects) and apply it to the support of the ward. UCA § 75-5-312(2)(b) and(d)(i)(ii). This is a 
rather narrow power. If more power is needed, a conservatorship should be sought. The 
guardian may commence protective proceedings for property; this includes seeking a 
conservator. UCA § 75-5-312(2)(b). 

ii. Also, the guardian cannot, without court approval, use the ward's 
funds for paying for room and board furnished by the guardian or his or her close family -
spouse, parent, or child. Court approval for such payments requires notice to at least one adult 
nearest in kinship to the ward. UCA § 75-5-312(d)(ii). Without a conservator, the guardian 
receives no compensation for services and (absent court approval) no amounts or for room and 
board, but with a conservator, the guardian is entitled to reasonable sums for service and for 
room and board, and may request the conservator to expend funds for the ward's care and 
maintenance. UCA § 75-5-312(3). 

m. The guardian must, however, care for any funds or property of the 
ward in excess of current needs in order to fund the ward's future needs, or must turn them over 
to a conservator if there is one. If property is held by the guardian, the bond and accountings 
required of conservators would apply. The guardian is required by court rule to file within 90 
days of appointment an inventory like that of a conservator and serve copies on interested 
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persons, who may object to it within 30 days. Rules of Judic;:ial Administration ("RJA") 6-
501 (6)(D) and (7). 

iv. By court rule, for purposes of the reporting requirements, the 
inventory, accountings, and status report are to be served also on interested persons which 
include persons in addition to those specified by the conservatorship provisions of the statute; 
under the rule, these are the protected person or ward (as in the statute) but also the person's 
spouse, adult children, parents (not limited to parents or guardians with whom the ward resides), 
siblings, and anyone requesting notice under UCA § 75-5-406, and ifthere are none of these, at 
least one of the person's closest adult relatives if any can be found. RJA 6-501(3)(8). See also 
the general definition of "interested person" at UCA § 75-1-201(24). "Serve" under RJA 6-
501(3)(D), for purposes of the reporting requirements, means any manner of service under Utah 
Rule of Civil Procedure ("URCP") 5. 

v. The guardian must report with a full accounting to the court at least 
annually. (There is an exception to the annual accounting and reports for a guardian who is the 
parent of the ward. UCA § 75-5-312(2)(e)(vi)). Where, however, the amount is less than 
$50,000 exclusive of any residence owned by the ward, the report and accounting is informal and 
mailed to the court. UCA §75-5-312(2)(b) and (d)(ii) and (e)(i) and (ii). Where the ward's 
income is limited to a federal or state program requiring an annual accounting report, that report 
suffices. UCA § 75-5-312(2)(e)(ii); RJA 6-501(4)(c). Also, corporate fiduciaries need not 
petition the court but may submit their internal reports annually to the court. UCA § 75-5-
312(2)(e)(iii); RJA 6-501(4)(8). The court retains the power to require more where these 
reporting exceptions apply. RJA 6-501(5). Unless the court changes the reporting period on 
motion by the guardian, it is an annual period, and the annual report is due 60 days after the 
anniversary of the guardian's appointment (but not before the end of the annual reporting period; 
RJA 6-501(6)(A)) and must be served on the interested persons described above who then have 
30 days to object to it in writing specifying the specific entries to which objection is made. RJA 
6-501(6). Also, the accounting requirements of a conservator which fall on the guardian if there 
is no conservator, appear to include the requirement for a final accounting, too. RJA 6-
501 (6)(D) and (9). It too is served on interested persons who have 30 days to object in writing to 
specific entries. 

vi. The annual report also must describe the ward's personal status. 
UCA § 75-5-312(2)(e )(i), (ii), and (iv). The guardian is also required by court rule to keep 
contemporaneous records of significant events in the ward's life and produce them ifrequested 
by the court. RJA 6-501(2). The personal care of the ward is, of course, the key function of the 
guardian. The annual report is made with the accounting petition or informal accounting and 
covers the ward's physical condition, place of residence, and the persons living with the ward in 
the same household. These reports (financial and personal) are to be examined and approved by 
the court. UCA § 75-5-312(2)(e)(ii) and (iv). The court must hold a hearing ifthere is an 
objection and may hold a hearing even without one. RJA 6-501(6)(C). There are penalties of up 
to $5,000 for failures to properly report and account or for gross improprieties. UCA § 75-5-
312(2)(e)(v). These are not exclusive, and other remedies for improper conduct may apply as 
well. However, the reporting and penalty rules don't apply where the guardian is a parent of the 
ward. UCA § 75-5-312(2)(e)(vi); RJA 6-501 (under the heading "applicability"). 
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vii. The guardian, naturally, provides for the ward's place of abode, 
custody, care, comfort, maintenance, training, and education, and provides consents to medical 
and professional care, counsel, treatment, or service. UCA § 75-5-312(2)(a), (b), and (c). The 
guardian is required to serve notice on all interested persons and file with the court a notice of 
the guardian's intent to move the ward at least 10 days before the move, absent an emergency. 
In any event, the guardian must take reasonable steps to provide the notice to interested persons 
and file it with the court as soon as practical following the earlier of the move date or when the 
guardian's intention to move the ward has been made known to anyone. UCA § 75-5-
312(2)(e)(iv). 

vm. The guardian must report to all interested persons if the ward is 
expected to die in 30 days or ifthe ward does die. UCA § 75-5-312(2)(e)(ii) and (iii). 

3. Conservatorships. Conservators may be appointed by the court to handle money 
and property for adults who are unable to do so. The court also has authority to issue other 
protective orders relating to property, including claims. See UCA § 75-5-401. 

a. Appointment Process. In order to obtain an appointment of a conservator 
for a person, the following are needed: 

i. A petition is filed by the person to be protected or by an interested 
person. UCA § 75-5-404(1). The petition will typically allege jurisdiction and venue, the 
identity of parties and person entitled to notice, and location for giving notice. The petition 
needs to set forth, to the extent known, a general description of the protected person's property, 
and information about the proposed conservator, (including priority to appointment), and about 
the protected person. UCA § 75-5-404(2). It should deal with bond matters (requests to 
dispense with bond, alternatives to bonds, etc.). The petition should also specify the cause for 
the petition which would be that the person is unable to manage the person's property and affairs 
by reason of such things as mental illness or deficiency, physical illness or disability, chronic 
intoxication, confinement, disappearance, etc., and should state that property will be wasted or 
dissipated or that funds are needed for support of the person or the person's dependents and 
protection is necessary or desirable to obtain the funds. UCA §75-5-401(2). The list of causes is 
not exclusive but is only suggestive. 

ii. Notice needs to be given to the person to be protected and his or 
her spouse, or if none, his or her parents. The notice must be served personally if these people to 
be served are in Utah, otherwise the general notice provisions under the probate code (UCA § 
75-1-401) apply. A waiver of notice by the person is not effective unless the person attends the 
hearing or the waiver is confirmed by a court appointed visitor. UCA § 75-5-405(1). Also, any 
interested person may file a request for notice before a protective order is made. UCA § 75-5-
406. A copy of the request is sent as well by the court to any serving conservator and must state 
the interest in the matter of the requesting person. Notice of proceedings is given to such persons 
requesting it, and to any interested or other persons as the court may direct. UCA § 75-5-405(2). 
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111. The court holds a hearing and must find grounds for the 
appointment. UCA § 75-5-407. This requires findings of fact and conclusions oflaw. The 
standard of proof is not specified to be clear and convincing evidence as with a guardianship, but 
is a preponderance of the evidence. The statute does not itself create a right to trial by jury. 

iv. The court may (not must) appoint counsel to represent the person 
to be protected. If appointed, the attorney has the powers of a guardian ad litem, and thus may 
make recommendations to the court as to the best interests of the person to be protected. UCA § 
75-5-407(2). This is quite different from the duties of counsel for the person to be protected in a 
guardianship matter. The representation, however, terminates at the appointment of the 
conservator unless there are pending guardianship proceedings, the appointment is appealed, or 
the court finds good cause for continuing the representation. UCA§ 75-5-407(3). 

v. If the cause for the conservator relates to mental or physical issues, 
the court may direct the person be examined by a physician. A visitor may be sent to visit the 
person; the visitor may be a guardian ad litem or an officer or employee of the court. UCA § 75-
5-407(4). There is no requirement for the person to personally appear. Again, this is quite 
different from the procedure for appointing a guardian. 

vi. Anyone appointed in the proceeding such as a visitor, attorney, 
physician, conservator, etc., is entitled to reasonable fees from the estate. See also UCA § 75-5-
4 24( 4 )( t) and ( w) (powers of conservator to pay compensation to conservator and other expenses 
and to hire advisors). Further, if the petition is successful, the petitioner's fees and costs also are 
paid by the estate of the incapacitated person. UCA § 75-5-414. Presumably the protected 
person pays his or her own fees to oppose a petition; the statute is silent on this point and also on 
who pays if the court determines the petition is without merit. Perhaps the court has general 
equitable power either to award fees against an unsuccessful petitioner, by analogy to UCA § 75-
5-303(2), or to award fees in favor of an unsuccessful petitioner, by analogy to UCA § 75-3-719 
(a person nominated as personal representative is entitled to fees in an appointment proceeding 
even if unsuccessful). See UCA § 75-1-103 (supplemental principles of equity may apply) and 
Hughes v. Cafferty, 89 P.3d 148 (Ut. 2004) (equitable power of court to award reasonable 
attorney fees when it deems it appropriate in the interest of justice and equity). The court has 
general authority under the probate code to award costs of a proceeding. UCA §75-1-310. 

vii. · The appointed conservator needs to accept the appointment and 
consent to the jurisdiction of the court by a writing filed with the court. UCA § 75-5-413. 

viii. The conservator needs to post a bond (unless it is an exempt 
corporate fiduciary) in the amount of the aggregate capital value of the estate plus a year's 
estimated income. However, the court may dispense with the bond for good cause shown. Also, 
the bond amount is reduced by property which requires court approval to remove (as to cash or 
securities) or to sell or convey (as to real estate). Other security may be accepted by the court in 
lieu of bond. UCA §§ 75-5-411 and 412. To the extent a guardian comes to hold or control 
property, these same bond provisions apply. UCA § 75-5-105. 
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ix. Conservators need to certify completion of a test about 
conservatorships (covering duties, accountings, etc.). 

x. The court issues an order of appointment with any special 
restrictions on the withdrawal or sale of property or other protective provisions. UCA § 75-5-
407(5). 

xi. After appointment, the conservator will receive letters of 
conservatorship which evidence the transfer of title as to all assets of the protected person to the 
conservator as a fiduciary. These are recordable in real property records and may be filed in 
other property records. UCA §§ 75-5-420 and 421. 

b. Who May Be Appointed. An individual or a corporation with authority to 
act as trustee may be appointed. The order of priority for consideration under UCA § 75-5-410, 
is: 

i. Any person already appointed or recognized by any court in which 
the person resides, as a guardian, conservator, or the like, or person nominated by such an 
appointed or recognized fiduciary to take its place; 

ii. A nominee of the person ifthe person is age 14 or older with 
sufficient mental capacity to make an intelligent choice; the statue prescribes a non-exclusive 
form for making the nomination; 

111. The spouse of the protected person or a person nominated by the 
spouse; 

iv. An adult child of the person or a person nominated by such an 
adult child; 

v. A parent of the person, or a person nominated in a will by a 
deceased parent (note, the spouse and others with nomination powers have no similar nominating 
power by Will; rather the others with nomination powers must exercise them while alive in order 
that the nominated person will take the place of the nominating person), or a person nominated 
by a (living) parent to take his or her place; 

vi. A relative of the person with whom the person has resided for 
more than 6 months prior to the filing of the petition or a person nominated by such a relative; 

vu. "A person nominated by the person who is caring for him or 
paying benefits to him." Presumably the "him" is the protected person. 

c. Other Protective Orders. The court has considerable authority to issue 
other sorts of protective orders in addition to appointing a conservator. The court may, for 
example, act itself for the person instead of making an appointment, and may approve single 
transactions. UCA §§ 75-5-408 and 409. A typical single transaction is the settlement of a 
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lawsuit. The non-exclusive list of possible court orders is broad and includes the powers to make 
gifts, establish trusts, make the spousal elective share, etc. UCA § 75-5-408(1)(c). 

d. What Court Appoints. Utah District courts have jurisdiction over 
conservatorship matters. UCA § 75-5-101. The Uniform Adult Guardianship and Protective 
Proceedings Act (UCA § 75-5b-101 et seq.) applies to conservatorship and protective 
proceedings as well as guardianship proceedings. That Act is described above in the section 
dealing with guardianship jurisdiction. 

e. Termination of Conservatorship. The court may remove a conservator for 
good cause, on petition from any person interested in the welfare of the protected person (UCA § 
75-5-416(1)(d), and after notice and hearing, or may accept the resignation of the conservator. A 
new conservator may be appointed on the death, removal, or resignation of the conservator. 
UCA § 75-5-415. The procedure on removal, resignation, or finding that the protected person's 
incapacity has ended, is the same, and provides the same safeguards for the protected person, as 
the procedure for the initial appointment. UCA § 75-5-415(2) (referring to UCA § 75-5-407). 

f. Powers and Duties of Conservator. The conservator has the powers 
described in the con:servatorship provisions (see UCA § 75-5-424) and also the trustee provisions 
(see UCA § 75-7-814 and related provisions). The powers are rather broad and extensive, but do 
not include the power to make a will. See Estate of Anderson, 671P.2d165 (Ut. 1985). The 
powers may be expanded to anything the court could do, or may be contracted or limited, by 
order of the court and any limits need to be endorsed on the letters of appointment. UCA § 75-5- . 
426. The conservator is a fiduciary subject to the standards of care of a trustee. UCA §§ 75-5-
417(1) and 75-7-902. 

i. The focus of a conservator is on property administration, but a 
conservator for an unmarried minor as to whom no one has parental rights also has the duties and 
powers of a guardian of a minor (see UCA § 75-5-209) until the minor attains majority or 
marries or a guardian is appointed. UCA § 75-5-424(1). 

ii. The conservator, on appointment, takes title to the protected 
person's property, including any held for the person by custodians or attorneys-in-fact, but not 
property held under any uniform gifts to minor's provisions. UCA § 75-5-420(1). The title 

·transfer is not, however, a transfer or alienation under any general restriction or penalty on 
transfer under the law or any instrument. UCA § 75-5-420(2). 

111. The existence of a power of attorney does not prevent the 
appointment of a conservator. Any pre-existing attorney-in-fact or agent accounts to the 
conservator after appointment, and the conservator may suspend, terminate, or revoke all or any 
part of the power of attorney or agency pursuant to court order. UCA § 75-5-5-1 (5). Disability 
alone does not terminate the power of attorney if it is a durable power. UCA § 75-5-501(1). 

iv. The conservator makes an inventory and files it with the court 
within 90 days of appointment and provides a copy to the protected person (if over 14 and with 
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sufficient mental capacity) and any parent or guardian with whom the protected person resides. 
Also, records must be kept and provided to any interested person onrequest. UCA § 75-5-418. 

v. By court rule, for conservatorships as with guardianships, the 
inventory and acc~untings are to be served also on other interested persons who include the 
p:o~ected person o ward (as. in the ~tatute) but also the person's spouse, adult children, parents, 
s1blmgs, and anyo e requestmg notice under UCA § 75-5-406, and ifthere are none of these, at 
least one of the person's closest adult relatives if any can be found. RJA 6-501 (3)(B). See also 
the general definitions of "interested person" at UCA § 75-1-201(24). As with guardianships, to 
"serve" means, for this purpose, in a manner under URCP 5. 

vi. The conservator also accounts annually to the court; if less than 
$50,000, excluding the residence of the ward, the report is more informal. A corporate fiduciary 
need not fully petition the court but submits its internal report to the court. Also, ifthe estate is 
limited to federal or state benefits under a program requiring an annual report, that report is 
sufficient. The inventory and accounting reports are served on the interested persons described 
above. The annual reports are due 60 days after the anniversary of the conservator's 
appointment. The interested persons have 30 days to objection in writing to specific entries. 
RIA 6-501(7) and (8). The inventory and reports are examined and approved by the court. UCA 
§ 75-5-417(2) and (3); RJA 6-501(7), (8), and (9); RJA 6-501(4). A $5,000 penalty ror. 
substantial misstatements, willful failures, and gross impropriety may apply. UCA § 755-417(4). 
The annual report and penalty provisions do not apply to a conservator who is also a parent of 
the ward. UCA § 75-5-417(5). These provisions are analogous to those applicable to guardians. 

vii. In addition, any conservator needs to account to the court on 
resignation or removal or other times as the court directs. However, on termination of disability 
the conservator may account to the former protected person or his or her personal representative. 
UCA § 75-5-419. A final accounting appears always to be required to be filed with the court 
under court rules, however. RJA 6-501(9)(A). A court accounting, whether intermediate or 
final, with notice and a hearing will adjudicate matters related to the accounting and, on a final 
accounting all unsettled liabilities of the conservator to the protected person or the person's 
successors. The court may require a physical check of the estate. UCA § 75-5-419. As with the 
inventory and annual reports, the final accounting is served on the class of interested person, who 
have 30 days to object in writing to specific entries in the final accounting. RJA 6-501(9). 

vui. The court has the power to cite and require the appearance of 
persons suspected of taking or concealing property of the protected person and may require the 
turnover of wrongfully possessed property to the conservator or guardian. UCA § 75-5-433. 

ix. The conservatorship provisions provide some guidance about the 
use of the conservator's powers for the benefit of the protected person and his or her dependents. 
UCA § 75-5-425. Preservation of the estate plan of the protected person is an important 
consideration and the conservator may examine the will of the protected person. UCA § 75-5-
427. However, where assets are ample and the protected person might have been expected to 
make gifts (including to charity) the conservator may make gifts up to 20% of the estate's 
income. UCA § 75-5-425(2). 
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x. There is a process for the payment of claims against the protected 
person. A claim can be filed with the conservator or with the court along with a copy to the 
conservator. Notice to the conservator of any proceedings pending at the time of appointment 
must be provided to be treated as a claim against the estate. If the claim is not disallowed in 60 
days it is deemed allowed. Presenting the claim tolls any limitations period until 30 days after 
the claim's disallowance. Prior claims for the care of the protected person have priority in case 
estate assets are likely to be exhausted before all claims are paid. UCA § 75-5-428. 

xi. On the death of the protected person, the conservator may account 
to the personal representative (or to the court) (UCA § 75-5-419; however, RJA 6-501(9)(A) 
appears to contemplate a final accounting always being filed with the court and served on 
interested persons). Moreover, if no one is appointed personal representative and no application 
is pending within 40 days of death, the conservator may apply for the powers of a personal 
representative; if the powers are granted the conservator's letters are endorsed to note that these 
powers and duties have been acquired. UCA § 75-5-425(5). 

xii. The conservator generally is liable only in a fiduciary capacity 
unless otherwise provided by contract or unless the conservator does not disclose the 
representative capacity or is personally at fault for torts. UCA § 75-5-429. 

4. IDPAA Concerns. Under the Health Insurance Portability and Accountability 
Act of 1996, known as HIPAA, 42 USC§ 1320d et seq, there are restrictions on access to private 
health information of an individual other than by the individual. State privacy law may apply as 
well. See, e.g., UCA §§ 78B-5-618 (patient and third party access to medical records) and 26-
45-104 (genetic testing privacy). 

a. Personal Representative During Life. However, under the HIPAA rules, a 
"personal representative" of an individual during the individual's life must be treated as the 
individual. A personal representative for this purpose is a person authorized by applicable law 
such as those with authority under a power of attorney or health directive or under an 
appointment as guardian or conservator). 45 CFR § 164.502(g)(l) and (2). 

b. Other Than Personal Representative. In addition, during the life of the 
individual, the health care provider is authorized (not mandated) to share certain directly relevant 
information with family members, relatives, close personal friends or others identified by the 
individual who are involved in the health care or the payment for such care, of the individual. 45 
CFR § 164.510(b). This could, in the health care provider's professional judgment as to the best 
interests of the individual, extend to times when the individual is incapacitated and thus not 
available to give consent. 45 CFR § 164.510(b)(3). There are also rules which allow in certain 
circumstances and under specified guidelines, disclosures to appropriate authorities or persons 
for certain particular purposes such as reporting abuse, neglect, or domestic violence ( 45 CFR § 
l 64.512(c)), judicial or administrative proceedings (45 CFR § 164.512(e)), law enforcement (45 
CFR § 164.510(f)), and workers compensation compliance (45 CFR § 164.512(1)). 
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~200_ 

(1] and (2] 

Salt Lake City, UT 84_ 

Re: Guardianship and Conservatorship for (3] 

Dear [la] and [2a]: 

The Court has set the hearing for _, 200 _, at __ . m, at the courtroom of the Hon. 
(4], Room__, at the Matheson Courthouse, 450 South State Street. You should receive [mailed] 
notice from the Court clerk. An appointment is being arranged for a constable to hand deliver a 
special notice to [3a]. You should plan to attend the hearing with [3a]. 

In the meantime, I am enclosing a form ofletter concerning (3a]'s condition from an 
appropriate care provider to submit to the Judge at the hearing. It should be completed by a 
physician, social worker, or similar professional with a strong base of knowledge about [3a] 's 
condition, and typed on that person's letterhead. I can e-mail the form to the person to use if you 
can provide me with the person's name and e-mail address. We will need the original letter at 
the hearing, but it would be best to have it sufficiently in advance that a copy of it can be shared 
with the counsel who will be named for [3a], as discussed below. 

Also, I am enclosing a letter you may use to authorize the giving of the opinion by the 
care provider and to authorize that person to answer questions if necessary from counsel for [3a) 
or from the Court. 

The statute requires [3a] to have separate counsel, who may be appointed by the Court. 
This is because personal freedom is at stake. There are agencies which have attorneys who can 
perform this task. We will see if such counsel can be arranged in advance to streamline the 
hearing process. Such counsel will want to see the letter from the care provider, may want to ask 
questions about it, and may want to meet with [3a] to assess the situation before the hearing. 

Please call me with any questions you may have. 

db 
Enclosures 

Sincerely, 

[6] 
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[Judge] 
Third District Court for Salt Lake Comity 
450 South State Street 
Salt Lake City, UT 84111 

Re: /2/ 
Case No. 073901072 

[Letterhead] 

Stateme11t Regardbzg Condition 

Dear Judge_: 

I have examined and have had the opportunity to interact with [2] over the course of 
~ __ examinations, years, etc.] as his [treating physician, social worker, etc.]. I am 
licensed in Utah as a [medical doctor, clinical social worker, etc.] and have the experience and 
training necessary to give the opinion in this letter. 

It is my opinion, based on my observation and training, that [2] suffers from autism 
[other details of diagnosis, if appropriate]. His level of functioning can be described as 
[description]. He is an incapacitated person in that he is impaired by reason of mental illness, 
mental deficiency, physical illness or disability, to the extent oflacking sufficient understanding 
or capacity to make or communicate responsible decisions. The incapacity creates an ongoing 
need for protection, supervision, and assistance relating to financial and property matters and to 
matters relating to daily living, care, health and safety, and providing for necessities, including 
protection, supervision, and assistance in managing potential outbursts of inappropriate behavior. 
His incapacity is total, and he needs total protection, supervision, and assistance by a guardian or 
guardians; partial protection, supervision, or assistance will not be adequate for him. 

Very truly yours, 
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To Care Givers for [2]: 

We, the parents of [2] , who is currently a minor, authorize you to provide an opinion 
about [2a] 's condition to the Court in the guardianship and conservatorship proceeding with 
respect to [2a] in the Utah Third District Court for Salt Lake County, Case Number -----
Such opinion may relate to any mental or physical matters without limitation. Also, you are 
authorized to ailS\ver questions about your opinion or [2a]'s condition which may be asked by 
separate counsel for [2a], the judge of the Court, or any agent of the Court or visitor appointed by 
the Court in connection with such matter. 

These authorizations are intended to allow you to release personally identifiable health 
information concerning [2a] for these purposes pursuant to HIP AA or any other privacy rules. 

Dated ____ _____J 20_. 

[3] 
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Guardianship Checklist- Incapacitated Adult 
3rd District Court - Salt Lake - 450 S State St - Salt Lake City UT 84114 

Please fill out all the blanks on the forms you submit to the Court. Make sure the Court 
heading and address is filled out as well as your name, complete address and phone number on 
ALL headings. 

Petition for Appointment of Guardian/Conservator of an Incapacitated Person 
Filling Fee - $360.00 

-OR-

Motion for Waiver of Fees and Order to Waive Fees 
(To be determined by the Probate Judge) 

Doctor's Letter (specifying incapacity) 

Declaration of Completion of Testing by proposed Guardian(s) 

This Is What Is Needed At The Hearing: 

An Attorney to represent the incapacitated person, who must be present at the hearing. (This 
CANNOT be the same attorney that represents the Petitioners nor an attorney from the same 
firm) 

The incapacitated person must be personally served with a copy of the Petition and Notice of 
Hearing. 

Proof of Service to the incapacitated person 

The incapacitated person must be present at the hearing or a Court Visitor must be assigned. 

Findings of Fact and Conclusions of Law (Judge signs at hearing) 

Order of Appointment of Guardian of incapacitated person (Judge signs at hearing) 

Acceptance of Appointment (this can be signed before the hearing but will not be recorded 
until guardianship/conservatorship is granted) 

Letters of Guardianship (this is the document you will want to get Certified Copies of once 
guardianship is granted. Certified copies cost $4.00 per certification and .50 a page) 

Contact Information Sheet 
Your case number is ----------GU 

Your hearing is scheduled for Wednesday, ________ _, 20_ at 8:30 a.m. with Judge 
________ in Courtroom _______ _ 

If you cmmot make the above Court date, please call the Court at (801) 238-7162. 
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Guardianship Checklist- Minor 
3rd District Court - Salt Lake- 450 S State St- Salt Lake City UT 84114 

Please fill out all the blanks on the forms you submit to the Court. Make sure the Court 
heading and address is filled out as well as your name, complete address and phone nwnber on 
ALL headings. 

Petition for Appointment of Guardian of a Minor 
Filling Fee - $360.00 + $20 OCAP if using on-line forms 

-OR-
Motion for Waiver of Fees and Order to Waive Fees 

(To be determined by the Probate Judge) 

Affidavit of Suspension of Parental Custody Rights 

Consent ofNatural Parents (must be notarized) 
-OR-
Notarized Affidavit (stating why you are not able to get consent with any supporting 
documentation) 
-OR-
Certificate of Search of Paternity (when there is no father on birth certificate (Dept. of 
Health, 288 N 1460 W, SLC, 84116 Mon-Thurs ?am- 5:30 pm) 

Affidavit and Waiver by School District (if child is school age) 

Nomination by Minor (if child is 14 years or older) 

Declaration of Completion of Testing (not needed if guardianship is for School 
purposes only) 

Contact Information Sheet 

Findings of Fact and Conclusions of Law (Judge signs at hearing) 

Order of Appointment of Guardian of Minor (Judge signs at hearing) 

Acceptance of Appointment (this can be signed before the hearing but it will not be 
recorded until guardianship is granted) 

Letters of Guardianship (this is the document you will want to get Certified Copies of 
once guardianship is granted. Certified copies cost $4.00 per certification and .50 a 
page) 

Your hea1ing is scheduled fo1· Wednesday,----------' 20_ at 8:30 a.m. with 
Judge in Courtroom _______ _ 

If you cannot make the above Court date, please call the Court at (801) 238-7162 or 238-7164. 
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§ 164.so2 v~,~~;:~#a:#t~c.1§~fil¢.~~,Rfl'iR!r~~~s~,~;,~tg:P?{q~~B~;Rg~$.~·~~,k!JJ!S.S· / /_ ~ ;; ~ 
~~,N(A.nl-~ 

'..(a),,:Standlll:d:,:Acovere&entitrol'-business·,assoeiatemay1not,useor-: disclos!:'!l!!Qtecte.d,health·-informatiom-'exc.ephas,~ 
permitted, orcrequired .bycthis · subpart•·or.b~r,sulfpare G'bfpaft'%0'ofth'iS'stlbchapter4 

(l}eov~re<Lentitiesl·Permitteci'us-es'and'diselosute!frA''covered'entity~is;permitte.d;to,.us_e_;g_.r;clisY.lQ$~,prAtl&.t!e9.-.\1,~1tltli 

informatiQP.r,!!fo:.fQJlQM'~ /!'I~ ",,L; c. 7 ~ 
(i'}To~the:;irt'dividual; l.._/ 

(ii) For treatment, payment, or health care operations, as permitted by and in compliance with§ 164.506; 

(iii) Incident to a use or disclosure otherwise permitted or required by this subpart, provided that the covered entity 
has complied with the applicable requirements of§§ 164.502(b), 164,514(d), and 164530(c) with respect to such oth­
erwise permitted or required use or rusclosure; 

(iv) Except for uses and disclosures prohJ.bited under § 164.502(a)(5)(i), pursuant to and in compliance with a valid 
authorization under§ 164.508; 

(v)"PilrSUalit1:o• an<agreement,,under,ro.r;cas,otherwise>pennitted,byr'·§'l 6415:1 O~•ancb 

(vi}•As-permitted·by··anddU'compliance;with'·1his'section;"§"164.Sl2, § 164.514(e), (f), or (g). 

(ii) When required by the Secretary under subpart C of part 160 of this subchapter to investigate or determine the 
covered entity's compliance with this subchapter. 

(3) Business associates: Permitted uses and disclosures. A business associate may use or disclose protected health 
information only as permitted or required by its business associate contract or other arrangement pursuant to§ 164.504(e) 
or as required by law. The business associate may not use or disclose protected health information in a manner that would 
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45 CFR 164.502 

violate the requirements of this subpart, if done by the covered entity, except for the purposes specified under § 
164.504(e)(2)(i)(A) or (B) if such uses or disclosures are permitted by its contract or other arrangement 

Page 2 

(4) Business associates: Required uses and disclosures. A business associate is required to disclose protected health 
information: 

(i) When required by the Secretary under subpart C of patt 160 of this subchapter to investigate or determine the 
business associate's compliance with this subchapter. 

(ii) To the covered entity, individual, or individual's designee, as necessary to satisfy a covered entity's obligations 
under § 164.524( c )(2)(ii) and (3)(ii) with respect to an individual's request for an electronic copy of protected health 
information. 

( 5).Prohibited ·uses'and'discfos'ilres. 

(i) Use and disclosure of genetic information for underwriting purposes: Notwithstanding any other provision of this 
subpart, a health plan, excluding an issuer of a long-term care policy falling within paragraph (1 )(viii) of the definition of 
health plan, shall not use or disclose protected health information that is genetic information for underwriting purposes. 
For purposes of paragraph (a)(S)(i) ofthis section, underwriting purposes means, with respect to a health plan: 

(A) Except as provided in paragraph (a)(5)(i)(B) of this section: 

(l) Rules for, or determination of, eligibility (including enrollment and continued eligibility) for, or determination 
of, benefits under the plan, coverage, or policy (including changes in deductibles or other cost-sharing mechanisms in 
return for activities such as con;ipleting a health risk assessment or participating in a wellness program); 

(2) The computation of premium or contribution amounts under the plan, coverage, or policy (including discounts, 
rebates, payments in kind, or other premium differential mechanisms in return for activities such as completing a health 
risk assessment or participating in a wellness program); 

(3) The application of any pre-existing condition exclusion under the plan, coverage, or policy; and 

( 4) Other activities related to the creation, renewal, or replacement of a contract of health insurance or health ben­
efits. 

(B) Underwriting purposes does not include determinations of medical appropriateness where an individual seeks a 
benefit under the plan, coverage, or policy. 

(ii) Sale of protected health information: 

(A) Except pursuant to and in compliance with§ 164.508(a)(4), a covered entity or business associate may not sell 
protected health information. 

(B) For purposes of this paragraph, sale of protected health information means: 

(1) Except as provided in paragraph (a)(5)(ii)(B)(2) of this section, a disclosure of protected health info1mation by a 
covered entity or business associate, if applicable, where the covered entity or business associate directly or indirectly 
receives remuneration from or on behalf of the recipient of the protected health information in exchange for the protected 
health information. 

(2) Sale of protected health information does not include a disclosure of protected health information: 

(i) For public health purposes pursuant to§ 164.512(b) or§ 164.514(e); 

(ii) For research purposes pursuant to § 164.512(i) or§ 164.5 I4(e), where the only remuneration received by the 
covered entity or business associate is a reasonable cost-based fee to cover the cost to prepare and transmit the protected 
health information for such purposes; 

(iii) For treatment and payment purposes pursuant to § l64.506(a); 

(iv) Forthe sale, transfer, merger, or consolidation of all or part of the covered entity and for related due diligence as 
described in paragraph (6)(iv) of the definition of health care operations and pursuant to§ 164.506(a); 

(v) To or by a business associate for activities that the business associate undertakes on behalf of a covered entity, or 
on behalf of a business.associate in the case of a subcontractor, pursuant to §§ 164.502(e) and 164.504(e), and the only 
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remuneration provided is by the covered entity to the business associate, or by the business associate to the subcontractor, 
if applicable, for the performance of such activities; 

(vi) To an individual, when requested under§ 164.524 or§ 164.528; 

(vii) Required by law as permitted under§ 164.512(a); and 

(viii) For any other purpose permitted by and in accordance with the applicable requirements of this subpart, where 
tbe only remuneration received by the covered entity or business associate is a reasonable, cost-based fee to cover the cost 
to prepare and transmit the protected health information for such purpose or a fee otherwise expressly permitted by other 
law. 

(b)>Standard:cMin.imlJm:nece~-~!!!"o/· (I) Minimum necessary applies. When using or disclosing protected health in­
formation or when requesting protected health information from another covered entity or business associate, a covered 
entity or business associate must make reasonab)e efforts to limit protected health information to the minimum necessary 
to accomplish the intended purpose of the use, disclosure, or request. 

(4H!!i'1i1Jl~.1Jl .P.~<;__es.sqcy: .. . ctQ,esnot.applx·,:TNM '"qµitementdoes ,notitpplyto;;_. 

(i) Disclosures to or requests by a health care provider .for treatment; 

(ii)·Uses"of'disckis'tires·made;to.thefadiviQ.ual)'as .peifuittell·\ilidetparagraph(a)(I,)(i) ;ofthi.~·s_e£tlQ.-V:Q!'~ l}.s.J~qµ4:\!IJ __ J;l){. 
paragraph:.(.a)('.2)(i),oj:,t.Qj~,_~eN!io~; .. 

(iii) Uses or disclosures made pursuant to an authorization under § 164.508; 

(iv) Disclosures made to the Secretary in accordance with subpart C of part 160 of this subchapter; 

(v) Uses or disclosures that are required by law, as described by§ 164.512(a); and 

(vi) Uses or disclosures that are required for compliance with applicable requirements of this subchapter. 

(c) Standard: Uses and disclosures of protected health information subject to an agreed upon restriction. A covered 
entity that has agreed to a restriction pursuant to § 164.522( a)( 1) may not use or disclose the protected health infonnation 
covered by the restriction in violation of such restriction, except as otherwise provided in § 164.522(a). 

(d) Standard: Uses and disclosures of de-identified protected health infonnation. 

(1) Uses and disclosures to create de-identified information. A covered entity may use protected health information 
to create information that is not individually identifiable health information or disclose protected health information only 
to a business associate for such purpose, whether or not the de-identified information is to be used by the covered entity. 

(2) Uses and disclosures of de-identified information. Health information that meets the standard and implementa­
tion specifications for de-identification under§ 164.514(a) and (b) is considered not to be individually identifiable health 
information, i.e., de-identified. The requirements of this subpart do not apply to information that has been de-identified in 
accordance with the applicable requirements of§ 164.514, provided that: · 

(i) Disclosure of a code or other means of record identification designed to enable coded or otherwise de-identified 
information to be re"identified constitutes disclosure of protected health information; and 

(ii) If de-identified information is re-identified, a covered entity may use or disclose such re-identified infonnation 
only as permitted or required by this subpart. 

( e )(I) Standard: Disclosures to business associates. (i) A covered entity may disclose protected health information to 
a business associate and may allow a business associate to create, receive, maintain, or transmit protected health infor­
mation on its behalf: if the covered entity obtains satisfactory assurance that the business associate will appropriately 
safeguard the information. A covered entity is not required to obtain such satisfactory assurances from a business asso~ 
ciate that is a subcontractor. 

(ii) A business associate may disclose protected health information to a business associate that is a subcontractor and 
may allow the subcontractor to create, receive, maintain, or transmit protected health information on its behalf, if the 
business associate obtains satisfactory assurances, in accordance with § 164.504( e )(1 )(i), that the subcontractor will 
appropriately safeguard the information. 
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(2) Implementation specification: Documentation. The satisfactory assurances required by paragraph (e)(l) of this 
section must be documented through a written contract or other written agreement or arrangement with the bus~ess jJ 
associate that meets the applicable requirements of§ 164.504( e ). ~ 

(t}£tandatd~'·Deceased'· indivi:dua:J.s.."A''covereii'eniify.Iljust' c'Cll:ilptj:wmr•tn:e-requitementS?of.tlliS'-subpartwithxespect, 
to,·thepr0teeted·Iie'aitn·mf&maffo\filfii''ifi?geaseil'lli'<liYl'd'liarfdr"~i'~@r16'd1'of!so)'earSt-foilowingJh~d.~gtt\gf!11!§JP._cuxi911~.h·· 

(g)01)~Staiidard!'-P.ersorul:trepre!lentii6'veSJ<As,specifie~-in·.this~paragr.aph><.a&QY~r~4.l!P.Ji..tMmw.>!!'L~l!:~.SPt;~~pi;Q.v.ide~Ji~M/ 
in•paragr~phs·(g)(3ry,and·(g)(5}ofithis :s-ection;:treat•:a•personal•repres·entativ.e,as; the:indivJduaHor.,purpq$eSz.oJ;tb~~lfPB :r.t _ 
cl'iap'ter:'';'. -~ ~ ~ 'J_ µ..t. 

(2):lm.plementation:specificatiorv,,,_&Ql-\lt~.8,Jl.<L~m~.11ciR!ite-4Juinors:. lfam:der'applicable'.laW:·ill·perstinhas"i!utliorifyto .1 1 IL 
act'ohb'ehalfofatimdividtial "whcl'·'is .ar'liadu1tor an.emancipated..minor,irumaldng:decisions relatedto:health care; a!> /~(J 
cuveredtentity~musttreat,sqcQ. p~J~9.!!.Jl~,~ p~~~o@lrep.(esentative, undenthis."Subchapter,,with. respect to,protected.,hea!t]J 
infonnatiorr relevahtto<such·.personal.representation·;. 

(3)(i}.Implementation.·speci:fioatiom'1J.rWmaocipated•minors;. If under applicable law a parent,,guardian1 .·or.-otlfor /l ,)lld/) 5 
p~.r;sp1}.a,gjngj,nJoco. parenti$ has authority to act on behalf of an individual who is an unemancipated mi.nor in making 
decisions related to health care, a covered entity must treat such person as a personal representative under this subchapter, 
with respect to protected health information relevant to such personal representation, except that such person may not be a 
personal representative of an unemancipated minor, and the minor bas the authority to act as an individual, with respect to 
protected health information pe1taining to a health care service, if: 

(A) The minor consents to such health care service; no other consent to such health care service is required by law, 
regardless of whether the consent of another person has also been obtained; and the minor has not requested that such 
person be treated as the personal representative; 

(B) The minor may lawfully obtain such health care service without the consent of a parent, guardian, or other 
person acting in loco parentis, and the minor, a court, or another person authorized by law consents to such health care 
service; or 

(C) A parent, guardian, or other person acting in loco parentis assents to an agreement of confidentiality between a 
covered health care provider and the minor with respect to such health care service. 

(ii) Notwithstanding the provisions of paragraph (g)(3)(i) of this section: 

(A) If, and to the extent, permitted or required by an applicable provision of State or other law, including applicable 
case law, a covered entity may disclose, or provide access in accordance with § 164.524 to, protected health information 
about an unemancipated minor to a parent, guardian, or other person acting in loco parentis; 

(B) If, and to the extent, prohibited by an applicable provision of State or other law, including applicable case law, a 
covered entity may not disclose, or provide access in accordance with§ 164.524 to, protected health information about an 
unemancipated minor to a parent, guardian, or other person acting in loco parentis; and 

(C) Wliere the parent, guardian, or other person acting in loco parentis, is not the personal representative under 
paragraphs (g)(3)(i)(A), (B), or (C) of this section and where there is no applicable access provision under State or other 
law, including case law, a covered entity may provide or deny access under§ 164.524 to a parent, guardian, or other 
person acting in loco parentis, if such action is consistent with State or other applicable law, provided that s~h decision // 
must be made by a licensed health care professional, in the exercise of professional judgment. ~ 

( 4HmPlementation~spe'ci:fication~Deeeased;indi.vidual~ IfLµndeF<app1ieablelawan:·executoF,'adffimiSttatof{or:·otherll 
personclra!l'aiithoritffo'licl''ontbellalfo:t:ardee'easedmdi:Yidual"or-ofthe,individuails,estatefifcovered;entityaupITT;tt~~t~ucJ1,,.;;:. 

~~.~~~aj~;,::~:~~~=~~~:esentalive·'illfaer'iliTu'' sil11~ifa'Pi~'t;' wiffi"ie~J;~d\!io"p'faiecteif 1fo~nwmrofi!lanti~ez: :s;ch ~ 

(5)'1iiipJ{iffientati6fiispecificli!tJpp;;f\gµ§.t!d1.!!gJl!.,St,e.QP?.IIg~DP.!;PtsJurnt.ic11:1~NotwithStaiidinifli'State"'laWJor.'any· 
r~,qg(rement; oftbis;para:graph:tothe·conttafy;acovered ·entify'iriay''e1eC't"ii6tfo tfeafa'petsorl'ifa'tllepersonafi'epfosentatlve 
qf,~Qcji;tdividual-Jfo,., ~· 

(i) 1The' c0Vered' entity has'a reasonable belief th::it: 

(AlJ:p~jndividuaJ. has been ·Or·may,.be subjected, to domestic violence;. abuse; or neglect· by such person; or.,, 

{00201865 . RTF /} 



-- ® 

Lexis Nexis® 
I of 17 DOCUMENTS 

LEXISNEXIS' CODE OF FEDERAL REGULATIONS 
Copyright (c) 2014, by Matthew Bender & Company, a member 

of the LexisNexis Group. All rights reserved. 

*** T11is document is current through the November 6, 2014 *** 
***issue of the Federal Register*** 

TITLE 45 - PUBLIC WELFARE 
SUBTITLE A-- DEPARTMENT OF HEALTH AND HUMAN SERVICES 

SUBCHAPTER C -- ADMINISTRATIVE DATA STANDARDS AND RELATED REQUIREMENTS 
PART 164- SECURITY AND PRIVACY 

SUBPART E-- PRIVACY OF INDIVIDUALLY IDENTIFIABLE HEALTH INFORMATION 

Page l 

Go to the CFR Archive Directory 

§·"'''"'""'""'lifid•tl;;o10'""''""m,;•ri<oo>oppo::~~.~~;:,,,;.uo1 ••• _~r-~ ..:._Y 
Acovered•entity'may~use!O-f"disctosepi:'dtectecl'healtb'iiifofffiati'oil,'proVt.ae'd'tha'HM;iiitlivi'cIUat:is--..fuformed'iri.~advance 

.oftliause•or:. disc19.s.J,J,i;e,.l!n4i.lu1_~,fu.eAJJ!P.Qi;tunity-to"agree' to• otlproluoitor, r.estrict,theruse: or..:diS(lfosuret,fu•ac.cordance-,witlt 
the·applicable•requirements1.of-thi'S''Section~h.~c0.vere~entity"~l1~i?rallY.-'iiifotmtli~'ihiliviotJill'efand''ol:ftaiil"tliemdi­
viduars~oral,agi:e_~ment;or. objeetioi.H6'1fuse(>()fffimosur'e;perfilitili'difyiliis''sec'ti8fiY1S 

(a) Standard: use and disclosure for facility directories. (1) Permitted uses and disclosure. Except when an objection 
is expressed in accordance with paragraphs (a)(2) or (3) of this section, a covered health care provider may: 

(i) Use the following protected health information to maintain a directory of individuals in its facility: 

(A) The individual's name; 

(B) The individual's location in the covered health care provider's facility; 

(C) The individual's condition described in general terms that does not communicate specific medical information 
about the individual; and 

(D) The individual's religious affiliation; and 

(ii) Use or disclose for directory purposes such information: 

(A) To members of the clergy; or 

(B) Except for religious affiliation, to other persons who ask for the individual by name. 

(2) Opportunity to object. A covered health care provider must inform an individual of the protected health infor­
mation that it may include in a directory and the persons to whom it may disclose such infonuation (including disclosures 
to clergy of information regarding religious affiliation) and provide the individual with the opportunity to restrict or 
prohibit some or aU of the uses or disclosures permitted by paragraph (a)(I) of this section. 

(3) Emergency circumstances. (i) If the opportunity to object to uses or disclosures required by paragraph (a)(2) of 
this section cannot practicably be provided because of the individual's incapacity or an emergency treatment circum-

(00201864.RTF /) 



Page 5 
45 CFR 164.502 

(B)o'.Freating. such. per$P!l-asthe-per.sonakrepr.esentati.ve,eouid;endanger,the; itJgiyi~l_t1.<1l; ,<U_1d,. 

(it)'1'he· covereclentity~ -iiithe'exereise··ofpr6fossfonaFJudgrneiit;"·decides'thatit"isnotdnthe ;bestinteresFof.the';in'"J 
dividual• to ·treat ,the•·person· a.s-theindi~idual!s,.personalrept'es·entative;;~ 

(h) Standard: Confidential communications. A covered health care provider or health plan must comply with the 
applicable requirements of§ 164.5?2(b) in communicating protected health information. 

(i) Standard: Uses and disclosures consistent with notice. A covered entity that is required by§ 164.520 to have a 
notice may not use or disclose protected health information in a manner inconsistent with such notice. A covered entity 
that is required by§ 164.520(b)(l){iii) to include a specific statement in its notice if it intends to engage in an activity 
listed in§ 164.520(b)(l)(iii)(A)-(C), may not use or disclose protected health information for such activities, unless the 
required statement is included in the notice, 

G) Standard: Disclosures by whistleblowers and workforce member crime victims. 

(1) Disclosures by whistleblowers. A covered entity is not considered to have violated the requirements of this 
subpart if a member of its workforce or a business associate discloses protected health information, provided that: 

(i) The workforce member or business assodate believes in good faith that the covered entity has engaged in conduct 
that is unlawful or otherwise violates professional or clinical standards, or that the care, services, or conditions provided 
by the covered entity potentially endangers one or more patients, workers, or the public; and 

(ii) The disclosure is to: 

(A) A health oversight agency or public health authority authorized by law to investigate or otherwise oversee the 
relevant conduct or conditions of the covered entity or to an appropriate health care accreditation organization for the 
purpose ofreporting the allegation of failure to meet professional standards or misconduct by the covered entity; or 

(8) An attorney retained by or on behalf of the workforce member or business associate for the purpose of deter-
mining the legal options of tho workforce member or business associate with regard to the conduct described in paragraph 
(j)(l)(i) of this section. 

(2) Disclosures by workforce members who are victims of a crime. A covered entity is not considered to have vio­
lated the requirements of this subpart if a member of its workforce who is the victim of a criminal act discloses protected 
health infonnation to a law enforcement official, provided that: 

(i) The protected health information disclosed is about the suspected perpetrator of the criminal act; and 

(ii) The protected health information disclosed is limited to the information listed in§ 164.512(f)(2)(i). 

lllSTORY: [65 FR 82462, 82805, Dec. 28, 2000; 66 FR 12434, Feb. 26, 2001; 67 FR 53182, 53267, Aug. 14, 2002; 78 
FR 5566, 5696, Jan. 25, 2013] 

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE SUBPART: 
42 US.C. 1320d-2, 1320d-4, and 1320d-9; sec. 264 of Pub. L. 104-191, J 10 Stat. 2033-2034 (42 US.C. 1320d-2 (note)); 
and secs. 13400-13424, Pub. L. 111-5, 123 Stat. 258-279. 

NOTES: [EFFECTIVE DATE NOTE: 78 FR 5566, 5696, Jan. 25, 2013, amended this section, effective Mar. 26, 2013 .] 

NOTES APPLJCABLE TO ENTIRE SUBTITLE: 
[PUBLISHER'S NOTE: Nomenclature changes to Subtitle A appear at 66 FR 39450, 39452, July 31, 2001.) 
[PUBLISHER'S NOTE: For Federal Register citations concerning Race to the Top-Early Learning Challenge 
(RTT-ELC) program, see: 78 FR 53964, Aug. 30, 2013.] 

NOTES APPLICABLE TO ENTIRE PART : 
[PUBLISHER'S NOTE: For Federal Register citations concerning Part 164 Guidance and Request for [nformation, see: 
74FR19006, Apr. 27, 2009.) 
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45CFR164.512 4 ,,,,,,)µJ~,L 
§·l646·J'21,Uses .and, di&~lQs1JreS:·for.which:aniauthorizatio1i-;ol\opportw.tity~.t<:».a.gi:e.e,,or,.pJ?j~9!,!~.·),;!.2Jr~q,~k~9'.~ 

A:covere&entity<may-use•ordiscloseprotectedh:eaJ@:informationcwithout<the'<Wtitten'·autliotiz-ation!'Ofithedndivjdulll, 
~Jl,~9r.i.q~.Qjru,§cl6~t60.8.,Q~;!@;,QP.PQi:_tynity-ibr.<tli'e:indi:vidual~ to: agtee::0r"o.bje.et'.asrdescrihedd.n·;§)l'J64!§·10fm~1he~situ~; 
tious&9.Y£:!,SQ.©Hb.:i~b~~f9B.».i:~~.!?i«..cJtQJ,be, applii::able;requiiements:Qfthis:sectinn. When,.the~~-Q)':!.~,t;aj,_~ptj~j§,r,equkecihy 
thj:=u1.e!>tion,to,informotheoindividuaLof;·, QfrW.b.entb~,m.4iyi9.M~~.m~~~l.igf~,!).;1Q;-'.;~:\!.S_ec.9.!d:lis9lQSll(e.!p.1:<r:m!~~Jn-Hb.i1i1§.ec.ti.o.!!-. 
the2coverect-centity's'infrititi.ati()n = anck·the-=mdivtdual'sragteemeiif<'mayl5e>:givelforally~ 

(a).Standard1 .. Uses,·M4--9.i!l1<JQ~rn§,.f.:\:;.qµJred.hydaw.. (1) A covered entity may use or disclose protected health in.­
formation to the extent that such use or disclosure is required by law and the use or disclosure complies with and is limited 
to the relevant requirements of such law. 

(2) A covered entity must meet the requirements described in paragraph (c), (e), or (f) of this section for uses or 
disclosures required by law. 

(b)~Standatd~lg:s·es=:and:disclosures;foqmblfohealth'. &ctivities. (1) Permitted uses and disclosures. A covered entity 
may use or disclose protected health information for the public health activities and purposes described in this paragraph 
to: 

(i) A public health authority that is authorized by law to collect or receive such information for the purpose of 
preventing or controlling disease, injury, or disability, including, but not limited to, the reporting of disease, injury, vital 
events such as birth or death, and the conduct of public health surveillance, public health investigations, and public health 
interventions; or, at the direction of a public health authority, to an official of a foreign government agency that is acting in 
collaboration with a public health authority; 

(ii) A public health authority or other appropriate government authority authorized by law to receive reports of child 
abuse or neglect; 

(iii) A person subject to the jurisdiction of the Food and Drug Administration (FDA) with respect to an 
FDA-regulated product or activity for whkh that person has responsibility, for the purpose of activities related to the 
quality, safety or effectiveness of such FDA-regulated product or activity. Such purposes include: 

(00201862.RTF /} 
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stance, a covered health care provider may use or disclose some or all of the protected health information permitted by 
paragraph (a)(l) of this section for the facility's directory, if such disclosure is: 

(A) Consistent with a prior expressed preference of the individual, if any, that is known to the covered health care 
provider; and 

(B) In the individual's best interest as determined by the covered health care provider, in the exercise of professional 
judgment. 

(ii) The covered health care provider must inform the individual and provide an opportunity to object to uses or 

ctisci~~~~;::::a:~::::~a::~;;:1:;:r:esq;o~~;~::;;:;~t~~::a~:r~~~~;::;;a:;,:~;:::;:~;Z~(h/i?ttft::; 
us.es«;ll.ld·disclosures,, ( i}A. covered·entity'il1ay;:ifi!i:i'clrorditiice'wifu'paragraplis' (b )(-1); · (b )(3);iof{b)(5)'ofthis'sectidn;·t; a1 
ciIB.<:JQ~e,.to.11 . .famJlymember,. othe1rreiativej·br'a'C1<fSeiJersdrial'fHeri:d1bftheiiidividua:I;cor;any,other..person.identified-by /..~ -
the i.!:Jf!J.y~d 4111,.,_fu~ protectedhealthinfoiiiiatiort··dire·e:ny•retevaiit to· such""persori's'involvemifofwitlitne"ihaividual's health~ f 
care, or-payment ri:;Ja,t~tj !(),. t,h,~; iAclivJJ:!~al'.s, health• liare~l'.:I 

(ii) A co.vereo.entity.: .m~Y.-H~«?,,c?t.£i~£!9.~~,PL()t~R!~,p~~lgi:.Jnfg![!l-iH}RJ1. :~.9· notify, .or, assist in.the n0tificatiop,.pf,(iq_­
clud.ing,identifying-or locating.1, a.family-member~ -a penfohal representative· of rne'i'Ii.dividifal;' di:' anothef'llerson-respoib,. 
sible: for-.. the -care of.the,indiv.idual·of the'•ifidi.Vidtiiil'S'loclition; geiieriil conditfon; 'o{oea!li: Ally 'such use-or- disclosure 0£.,,_ 
prot:cted hea1th-informati~n~ol'suc~' notificationpui'p'osesmtist,be in'accordancifWith''J)itrilgi',hs·(b )(2);'(b )(3)~· \}))( 4)i or .,, 
(l'l)(5)'ofThi'S's'ectron; 'afl1pplic'aS1e:~ tt.14"" ,,,'A~¥/,t,._/ ~f-

(2}Bses"and,disclosures'with,the individintl'preS"ent'1-Ifthe individual is present for, or otherwise available prior to, a 
use or disclosure permitted by paragraph (b)(l) of this section and has the capacity to make health care decisions, the 
covered entity may use or disclose the protected health infonnation if it: 

(i)-Obtains. t®indiy.jduaVs-.agreement~ 

(ii). Provides-thecindividuakwith. the-oppm:ttmity to· object1o•the·dis'clostire;•,and·the' individual does-not-express-a11 
oi:>j§,c;:!i<:im-orr.. 

do·es,~:2~~;:;;;:,~:~~::~!!t-the',clfcumstanees;<oaseaWil1ilg'h~rC1st'o'f:~n:j:/1;=/~~~t/"<- I 
· (3~ ;Limited,use5".ami'disclosur.escwhen,the:.individual<lsmotpresent. Iftlreii.ndi\iitltialisrn:ot:prf6!ientfor.:tlre"oppo1tunity.;il ,.., -;t./ 

to ,')._gw,l;l;,ot-o.bj.ectto the>use:or--disclt>"sure··oannot--practieably'·he'provided,b:e<:rause'of·the,individual!S'iricapabity<or_,an;;, 
eme,i:gency;:cireumstancl(1. the-:cov.ered-.entjty,may,,in,Jhe,.exercise·- ofprofessional•judgment,.·detennine.-.whetberthe,dis.;; 
<;!~~H!S,J~).JlSPJ'.,.P,!f.§t,j.Pf~!:!t.§~~ QUhe..lwJJY.idJJal -and,«if,so~disclose nnly; the,protected ·-l1ealth•,informationrthatds, .. Q.ir.e0.tlyl 
rele'l'!P.tt9J!il'lcP~rnP..1J.;,~jp,,y9J~em~nt.N1ith0the,indi'Viattal's'·oare'· otipaymenttelated:to··theindividualrs,l!ealthc.c~e<or,nee.de4,-z. 
for.:notifieatl9.J11purposes. A.C.QY~J;~£tentity.,,may, use-professiona l-judgmentand·it!n:xpt:rieilce<withcommo.p,. Iml,!<t~c.e,.tp.;; 
m*!?..~-~~-~~-~J?!1t.Jn!1'.~~-l}£¥8"'"'<?.fJh~jndi.vldual'.s,bestcinteres1!-in,allowing'aperson ·to·•act<owbehalfofthe--individuaLto - pi_ck 
up,fllled,prescriptions;.medical .s~pplies;tX~rays,-or-0ther.similar·forms ,ofprotc':'cfod . lieaith~mforrtrationfl 

(4) Uses and disclosm·es for disaster relief purposes. A covered entity may use or disclose protected health infor­
mation to a public or private entity authorized by law or by its charter to assist in disaster relief eff01is, for the purpose of 
coordinating with such entities the uses or disclosures permitted by paragraph (b)(l)(ii) of this section. The requirements 
in paragraphs (b)(2), (b)(3), or (b)(5) of this section apply to such uses and disclosures to the extent that the covered entity, 
in the exercise of professional judgment, determines that the requirements do not interfere with the ability to r~ond to . /J 
the emergency circumstances. / ~ 

(5HJsescand:disc1011µ:i:e&wh~.l:!-.;,_tQEkJwli:v-jdua1isdeceased. IftlfeihClivldtia1ilflle~easea~"acovef&tre:iftity'i:iliiy'discloseo:i 
to.:fl.J!!m.UYc.W~.i;ng~r1,Pf..9.W.~~~ Rlt!>'lQn!ijdentified,filparagraph. (b)(l) .. o:f this' sectioi'f\Vho·werednvo lved,in>the:individual~s ,~ 

.. s.~!.~;9fc-li!l:XJnt.n!Jm;J?,~!!J!P,£llf~: PJJ2hto·the,individual's'-deatb; ·protecteii_!"rea1th thfotiiiatioifYiftfie""indiVidu:aJ::that•is•reb· 
ev!!PJ,Jg~}!,c_!l,p.r;:t;son!sJnvoly~-~1?1:1J,J!nless,doing· so- is inconsistent'with' an)rpHor'ex·press·ect,preference: of.the:individu~l 

tl.l<ltJ~,-~µ,9wn-to,,the.1<QV~i:r;:.d,.~ptity:i 

ffiSTORY: [65 FR 82462, 82812, Dec. 28, 2000; 66FR12434, Feb. 26, 2001; 67 FR 53182, 53270, Aug. 14, 2002; 78 
FR 5566, 5699, Jan. 25, 2013) 
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(A) To collect or rep01t adverse events (or similar activities with respect to food or dietary supplements), product 
defects or problems (including problems with the use or labeling of a product), or biological product deviations; 

(B) To track FDA-regulated products; 

(C) To enable product recalls, repairs, or replacement, or lookback (in.duding locating and notifying individuals who 
have received products that have been recalled, withdrawn, or are the subject oflookback); or 

(D) To conduct post marketing surveillance; 

(iv) A person who may have been exposed to a communicable disease or may otherwise be at risk of contracting or 
spreading a disease or condition, iftb.e covered entity or public health authority is authorized by law to notify such person 
as necessary in the conduct of a public health intervention or investigation; or 

(v) An employer, about an individual who is a member of the workforce of the employer, if: 

(A) The covered entity is a covered health care provider who provides health care to the individual at the request of 
the employer: 

(1) To conduct an evaluation relating to medical surveillance of the workplace; or 

(2) To evaluate whether the individual has a work-related illness or injury; 

(B) The protected health infonnation that is disclosed consists of findings concerning a work-related illness or injury 
or a workplace-related medical surveillance; 

(C) The employer needs such findings in order to comply with iUi obligations, under 29 CFR parts 1904 through 
J 928, 30 CFR parts 50 through 90, or under state law having a similar purpose, to record such illness or injury or to carry 
out responsibilities for workplace medical surveillance; and 

(D) The covered health care provider provides written notice to the individual that protected health information 
relating to the medical surveillance of the workplac·e and work-related illnesses and injuries is disclosed to the employer: 

(1) By giving a copy of the notice to the individual at the time the health care is provided; or 

(2) If the health care is provided on the work site of the employer, by posting the notice in a prominent place at the 
location where the health care is provided. 

and 

(vi) A school, about an individual who is a student or prospective student of the school, if: 

(A) The protected health information that is disclosed is limited to proof of immunizatiqn; 

(B) The school is required by State or other law to have such proof of immunization prior to admitting the individual; 

(C) The covered entity obtains and documents the agreement to the disclosure from either: 

(1) A parent, guardian, or other person acting in loco parentis of the individual, if the individual is an unemancipated 
minor; or 

(2) The individual, if the individual is an adult or emancipated minor. 

(2) Permitted uses. If the covered entity also is a public health authority, the covered entity is permitted to use 
protected health information in all cases in which it is permitted to disclose such information f01Jublic health activio/s /-

under ~~S:~~:~~::c~:s::s~:::::ictims'bfabuse/neglett'ot 'domesticwiole~i;~ (l}Pe~!g==y~~~f:J 
E~Po~9f.i;.gil4.!}b!ls~.9.r., neglec~permitted'byparagraph. (b)(l'1(ii) of-this,~!'(.~!_iq;p,,ac.o.v~reg.,\Wlity ,may,·di.ll~:.tc>.~~p.rote.cwd 
he.a,!~, inJgfIE~JtQ.n)}i?gytiw, _\!1gjy~g~-~. :'q'.f ?~-th~,fqyer~&,~!1,,tj,~J~.!Jl!Qnablybelieves,to· ·~e'a•:victim:ofabuse;' rieglect;''o:& 
d<>D;f~~~i$X.IRi~1n.1;,ct_.~q~ g9x~mmb:n.t~uth91JJ:¥1),W?JBg_!D.~-~ ~.<lSi.~t~!!-IXiceor, protecLh1e .. sernces·agertc)';Ciftithorized•l5ylaw•t0s< 
receJ.Y~.t:~R-orts; of such,i~~9_:;~,"p,~gl~ct,,qi;.,c!9m_r~.~!.<::,,y~9!,e,nw'l;~ 

(i), Toih~ ~~entthe•<lisclosure· iB"i'ecjtiired ·by· lawand•the ·dlsdosure• cornplies.with>and is-limited4o the relevant,, 
requirements-of such law; 

(ii},Ifthe: individuaf'agrees fothe ctlscibslire;· or 

(00201862.RTF /} 
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(iii)..T.-0Jh.~-.~~t1mJ,,.¢.~;~P!MYI:~J.~};~t,:~~.~.!Y.i!.\!tP.J>,!:¥J:~..,_ex~1!1M~.9H.e.W.!!tiq.q,.~~ 

(A),,'fhe"covered'elitify:';fii1ffte'kefoiSe" 6f"ffrofessioli'aljudgirient;··belteveirthe·disc h5suf&i.S'rrec'essai<y"to'Prevenm 
serious-•hann•to'the'lii'.diYi.dual·or•otlter'pofential'\iictiii'is;'or'r·<->:, 

(B~·lf-the•·iridtv!dual'is''unab1e'ttnrgtee·beo·ati!fe'ofificapacieyla'lav/en1'61cetfi~KfBtdllietpi:iblipofficial~autho:tized:to 
receive the report represents that the protected health information for which disclosure is sought is not intended to be used 
against the individual and that an immediate enforcement activity that depends upon the disclosure would be materially 
and adversely affected by waiting until the individual is able to agree to the disclosure. 

(2.)·Informihgthe'individual~-Aeovered'·entitythar:rna'.lfeifii'dlsc'losurtpenruttecf'by·pill'ifgraph'ec)('J;}:nfthis-:se.ction·,f 
must promptly inform the.indi:vidual- that·suchirtepofflias'freen'ofWilYb'e'fifad~; 'e:<e·ept if:"·f) 

(i) The·cover.ed· entity;,in·the' exercise"of. professioii.aljudgmerit; believes·,mfo'.rmmgthe''individuat wouldplacethe .,, 
individual at· risk•'.Ofaerious-·harm~' cit 

(ii).,The covered·: entit}"wo.tilcl .. b.~,iP.fo,p;pin.,go<,ic·JWf.sOnal represeutativ.e,,and.tb,e .. cov.ered:entity,·reasonably:belieYes. tJJ.~~ 
persol),?lX~Rr.e.s.i;nta1!Y~Js_x.~p_9m;i);il~JQJ.Jhe·.abuse;:neglect;·,o.11.other-injW}';,~i;i,cl,,t9ii.t·ioJorming,such:per,son:.woulcLnot..o~ 
·in·the-best<interests:.oftl1e.ll:idhtldual·as,determine&by,the·covered,entity-;-,itt:the~exercise:.of.professid'iiaFjiidgment,;, 

(d) ·Standard; Uses and:disclosi:irn~,fQ).)J1.c_C!Jti1QYer1?ighta~tiy,itiesl'l(l) Permitted disclosures. A covered entity may 
disclose protected health information to a health oversight agency for oversight activities authorized by law, including 
audits; civil, administrative, or criminal investigations; inspections; licensure or disciplinary actions; civil, administrative, 
or criminal proceedings or actions; or other activities necessary for appropriate oversight of: 

(i) The health care system; 

(ii) Government benefit programs for which health information is relevant to beneficiary eligibility; 

(iii) Entities subject to government regulatory programs for which health information is necessary for detennining 
compliance with program standards; or 

(iv) Entities subject to civil rights laws for which health information is necessary for determining compliance. 

(2) Exception to health oversight activities. For the purpose of the disclosures permitted by paragraph (d)(l) of this 
section, a health oversight activity does not include an investigation or other activity in which the individual is the subject 
of the investigation or activity and such investigation or other activity does not arise out of and is not directly related to: 

(i) The receipt of health care; 

(ii) A claim for pub!i<; benefits related to health; or 

(iii) Qualification for, or receipt of, public benefits or services when a patient's health is integral to the claim for 
public benefits or services. 

(3) Joint activities or investigations. [Notwithstanding] paragraph (d)(2) of this section, ifa health oversight activity 
or investigation is conducted in conjunction with an oversight activity or investigation relating to a claim for public 
benefits not related to health, the joint activity or investigation is considered a health oversight activity for purposes of 
paragraph (d) of this section. 

(4) Permitted uses. If a covered entity also is a health oversight agency, the covered entity may use protected health 

inform( a)~Sot~"~od· :.~,:Dlt~'~l::~~!::tfi:~~d' .. ,·:~l:.8. ~~~mdi~e~strabyt~aragraph din(~) of this secction... C . J /1/ pr~/1 r.:J--
e· · an aru: . !SC OSU1e;:i or JU tcta ''anu·a IIlilH !Ve:pro.cee . _g:;l,;:: . ' ,- r· " 

(l).,P:ermitteddisel6sures1Acovered,e.ntity,,,rn_ay,_c:li_!?!:.lO.!?e,pl'.etected.'hflaltb.,.jQfg:w~J:ign.mJ.b..ti,;<!.Q!!f~.\i.Q{@~<lJ!gji;Jato!i; 
administrative,p1·oceedingt''* 

(i),In,response·to~an-;orde!'•ofa•court;oi\"administrativetribunakm:ovidedthat.th~co.vered-.'entity-.discloses;,onlythea:;­
protected ·nealth' ififofmatien'exptesslyautlforized'b'.Y"siich''ortler;'of''"" 

(ii) fares ponseto'a'subpoena, ... (:ij~c.QYe.ry.:r.equest; or,.otber·.lawfol process;- thatts,not,accompanied, by. aw ordwofa;\'.' 
court or: administrative tribunal; if:._,, 

(00201862.RTF /} 
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(A),,The.cover:ed·entity receixes_ sE!\iS.f~<;tQ:Q'..'!~§.lJf..Cl..11~-~' l!,sAe~~AP~Q)JJ, paragraph: (e )t r)(iii)'.of thiS section;•.fromthe .. ,, 
party,seekingthe·information-that'1'.easonabke.ffons.haye.,beenmade·by·-suchpartytcrensifr-e:tbat-1:he•indiyjdJ.liil·;'h'A9,!ll·tl~t:b 
subject.ofthe• proteGted health1inforruation.that has• been•reqiiested lias"b-e'en'givetr: ilbtic& ofcthe'request;,_or -~, 

(BJ.The·.covered. enti_ty-receiv:es, satisfactory: assurance; awdestribedfu:p-atagtaph (e)(tJ(iv}'OftfifS.sectiorifftoiri'the"Z 
party. seeking- thdnformatio.n:that.reasonable- eff Prts)iave~been' made' b•;/suchop~rtyto1-sectfre';a:quii'lified:'pfotective'.otdei;, 
thafmeefiflhtfl·equfreriientS"ofpanfgraph-'(e)(l){V)·•oftliis''sectfbn. 

(iii)· Forthepurposes.of !Ii:!!:!lfila.114 (e)C1)(~2(A) q_f i9~~,~~3£BQ!)J,_a"'~!?-Y~rn\,i.entityrreeeives •satisfactofy'l:iss\itancesfrom· 
.. -:.~party,.seeking•protected-health- information ifthe.cONe!'.eci~J:lt}fy,.rec~yes:from·-sueh partyca written,stateriierif anff·ac::. 

cornp·anyihg documentation demonstrati_ng. thaj;: 

(A) The party requesting such ii:J.formation has made a goodfaith·attemptto provide:written·•notice tci the ilidlv fdi.nil " 
( or,-if the individual's location is unknown; ·to mail a· notice-tethe-individual's-lastknowii address);'·-·> 

(B) 0The·notice·included· sufficient infonnatiohaobtitthe litigation 'of proceediligfu whiditlie protected Jie~hh fo~ f, 

.formation is· requestedto.pe1mit.the individual-to·raise an- obje'cti6ii tO''tne court ot'administrativ~ tr:~bµJJ!J,l;,1;1nd. ;, 
( C)The.time for the ·irtdividual TofaiSe oHJ eCiforih6 the 'c'ou~t or' adm.Wstratl.v~fi'.li'i~n-aThas eiapse'fi; ··and: ,,. 

(1) No objections were·filed; or 

(2) Allb bj ectfoiis fl.lea Hfilie'fucHviciual 'have Been resolved by llie court or tile aoiilinistratlve'tribunai arid \J1e' , 
disclosures: oei'ii'g1soirght· arif2on:~l.Nient 'wii:R'suclfreso lutiort~ 

(iv) For the purposes of paragraph (e )(1 )(ii)(B) of this section, a covere.dentity•receives-satisfactQcyJl.ss!lJ:anc~s from 
a party seeking protected health information, if the covered entity receives from such party a written statement and ac­
companying documentation demonstrating that: 

(A);'.fher parties· to the dispute· givingTisectMhecreque~tfor information:h,iive· agree.dtQ;ilcq1.1a_l_i~4 mptect~ V.e ()JS!t1r 
an.dJiaveopresented' itto the· court otadministratiVe triouriarWiUiJi.irili"Olcnon i5V2fffie"diSptifo}'ot,;. · · · ·-· · ·ll 

(B).,.The,party··seekingthe-protected-hea[thjnfqr:mation .has; requested-a- qualified. protective ·order, from such'court or 
adromi,~trativ.e.tribunaJ. 

(v) For purposes of paragraph (e)(l) of this section, a'i:j_ualffied•-ptotective2ord~r~ .. \~W!l'9.~i with respect to protected 
health information requested under paragraph ( e )(1 )(ii) of this section, an order of a court or of an administrative tribunal 
or a stipulation by the parties to the litigation or administrative proceeding that: 

(A) Prohibits the parties from using or disclosing the protected health infonnation for any purpose other than the 
litigation or proceeding for which such information was requested; and 

(B) Requires the return to the covered entity or destruction of the protected health information (including all copies 
made) at the end of the litigation or proceeding. 

(vi) Nof\\fi'thstaiiaiiigTiaragraph,(e)( 19tii)tof this,section, ~covered' entityomaydtselo-Se;protectedhealth,,informati_9n 
,i.g.J~p_on!le,to.lawfulprocess·describedjn,paragraphc(e)(l)(ii)'-0fthis'Section'withoutteceivil1ifsatisfuetofy"assuraric& 
under paragraph ( e)(l)(ii)(A) or (B) of this section, if:the,eovered,entity.J).1&.kes.:reasonable;effortHcf ptovide'noticeJp;the;,\ 
.w9ivid:uaJ:.sufficientto.·meet.th~,i;:~qµi!:~meriJ'.s,qfm1xf!gr;iph-(e)(I')(iii)-ofthis'se'ctioD.'or't<fseeK:'·a;qilil1ified·prote'Ctive''order:i­
g1.ffi£ient to:-meeHhe.xequirements;of paragraph(e )(,t)( v)..Qf this section. 

(2) Other uses and disclosures under this section. The provisions ohhis paragraph do not supersede other provisi~ 
of this section that otherwise permit or restrict uses or disclosures of protected health information. /.£....; ~ frt~ f 

(t}Standarcr;1:Disclosuresfor,Jaw .. ~.ufq~~W.~.PtP\lrpOseS\ A covered entity may disclose protected health information 
for a law enforcement purpose to a law enforcement official if the conditions in paragraphs (f)(l) through (f)(6) of this 
section are met, as applicable. 

(1) Pennitted disclosures: Pursuant to process and as otherwise required by law. A covered entity may disclose 
protected health information: 

(i) As required by law including laws that require the reporting of certain types of wounds or other physical injuries, 
except for laws subject to paragraph (b)(l)(ii) or (c)(l)(i) of this section; or 
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(ii) In compliance with and as limited by the relevant requirements of: 

(A) A court order or court-ordered warrant, or a subpoena or summons issued by a judicial officer; 

(B) A grand jury subpoena; or 
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(C) An administrative request, including an administrative subpoena or summons, a civil or an authorized investi­
gative demand, or similar process authorized under law, provided that: 

(1) The information sought is relevant and material to a legitimate law enforcement inquiry; 

(2) The request is specific and limited in scope to the extent reasonably practicable in light of the purpose for which 
the information is sought; and 

(3) De-identified information could not reasonably be used. 

(2) Permitted disclosures: Limited information for identification and location purposes. Except for disclosures re­
quired by Jaw as permitted by paragraph (f)(l) of this section, a covered entity may disclose protected health information 
in response to a law enforcement official's request for such infonnation for the purpose of identifying or locating a sus­
pect, fugitive, material witness, or missing person, provided that: 

(i) The covered entity may disclose only the following information: 

\A) Name and address; 

(B) Date and place of birth; 

(C) Social security number; 

(D) ABO blood type and rh factor; 

(E) Type of injury; 

(F) Date and time of treatment; 

(G) Date and time of death, if applicable; and 

(H) A description of distinguishing physical characteristics, including height, weight, gender, race, hair and eye 
color, presence or absence of facial hair (beard,or moustache), scars, and tattoos. 

(ii) Except as permitted by paragraph (f)(2)(i) of this section, the covered entity may not disclose for the purposes of 
identification or location under paragraph (t)(2) of this section any protected health information related to the individual's 
DNA or DNA analysis, dental records, or typing, samples or analysis of body fluids or tissue. 

(3) Permitted disclosure: Victims ofa crime. Except for disclosures required by law as permitted by paragraph (t)(l) 
of this section, a covered entity may disclose protected health information in response to a law enforcement official's 
request for such information about an individual who is or is suspected to be a victim of a crime, other than disclosures 
that are subject to paragraph (b) or (c) of this section, if: 

(i) The individual agrees to the disclosure; or 

(ii) The covered entity is unable to obtain the individual's agreement because of incapacity or other emergency 
circumstance, provided that: 

(A) The law enforcement official represents that such information is needed to determine whether a violation of law 
by a person other than the victim has occurred, and such information is not intended to be used against the victim; 

(B) The law enforcement official represents that immediate law enforcement activity that depends upon the dis­
closure would be materially and adversely affected by waiting until the individual is able to agree to the disclosure; and 

(C) The disclosure is in the best interests of the individual as determined by the covered entity, in the exercise of 
professional judgment. 

( 4) Permitted disclosure: Decedents. A covered entity may disclose protected health information about an individual 
who has died to a law enforcement official for the purpose of alerting law enforcement of the death of the individual if the 
covered entity has a suspicion that such death may have resulted from criminal conduct. 

(00201862.RTF /} 
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(5) Permitted disclosure: Crime on premises. A covered entity may disclose to a law enforcement official protected 
health information that the covered entity believes in good faith constitutes evidence of criminal conduct that occurred on 
the premises of the covered entity. 

(6) Permitted disclosure: Reporting crime in emergencies. (i) A covered health care provider providing emergency 
health care in response to a medical emergency, other than such emergency on the premises of the covered health care 
provider, may disclose protected health information to a law enforcement official if such disclosure appears necessary to 
alert law enforcement to: 

(A) The commission and nature of a crime; 

(B) The location of such crime or of the victim(s) of such crime; and 

(C) The identity, description, and location of the perpetrator of such crime. 

(ii) If a covered health care provider believes that the medical emergency described in paragraph (f)(6)(i) of this 
section is the result of abuse, neglect, or domestic violence of the individual in need of emergency health care, paragraph 
(f)(6)(i) of this section does not apply and any disclosure to a law enforcement official for law enforcement pm;poses is 
subject to paragraph (c) of this section. ~ ~ 

·(g}·Sfariaard:'TJ§@"filii:l"disclosures';ab0uti-decedefits. (1) Cor.oners1and;m:edieal'"eXaifiiii.Hs. k~eovered,nrity-may, 
di$c;l_qs.e .. protected: healttr ilifonnatioiffO''a''coronef'otmedical·examiner. for the purpose of identifying a deceased person, 
determining a cause of death, or other duties as authorized by law. A ::overed entity that also performs the duties of a 
coroner or medical examiner may use protected health information for the purposes described in this paragraph. 

(2:)'Filnetal•difectbrs. A covered entity may disclose protected health infonnation to funeral directors, consistent 
with applicable law, as necessary to carry out their duties with respect to the decedent. If necessary for funeral directors to 
carry out their duties, the covered entity may disclose the protected health information prior to, and in reasonable antic­
ipation ot: the individual's death. 

(h )"Sraiidafif~'USes;·affif'ru~·crosure!i"for:cadavericrnrga~,,ey,~\.9I, 9.§,~!.I~c-&iS?J1€!tiPP.;J!.l)IP_os_e~ A covered entity may use or 
disclose protected health information to organ procurement organizations or other entities engaged in the procurement, 
banking, or transplantation of cadaveric organs, eyes, or tissue for the purpose of facilitating organ, eye or tissue donation 
and transplantation. 

(i) Standard: Uses and disclosures for research purposes. (1) Permitted uses and disclosures. A covered entity may 
use or disclose protected health information for research, regardless of the source of funding of the research, proyjded 
that: 

(i) Board approval of a waiver of authorization. The covered entity obtains documentation that an alteration to or 
waiver, in whole or in part, of the individual authorization required by § 164.508 for use or disclosure of protected health 
information has been approved by either: 

(A) An Institutional Review Board (IRB), established in accordance with 7 CFR lc.107, JO CFR 745.107, 14 CFR 
1230.107, 15CFR27.107,16CFR1028.107, 21CFR56.107,22 CFR225.107, 24 CFR60.107, 28 CFR46.107, 32 CFR 
219.107, 34 CFR 97.107, 38 CFR 16.107, 40 CFR 26.107, 45 CFR 46.107, 45 CFR 690.107, or 49 CFR 11.107; or 

(B) A privacy board that 

(1) Has members with varying backgrounds and appropriate professional competency as necessary to review the 
effect of the research protocol on the individual's privacy rights and related interests; 

(2) Includes at least one member who is not affiliated with the covered entity, not affiliated with any entity con-
ducting or sponsoring the research, and not related to any person who is affiliated with any of such entities; and 

(3) Does not have any member participating in a review of any project in which the member has a conflict of interest. 

(ii) Reviews preparatory to research. The covered entity obtains from the researcher representations that: 

(A) Use or disclosure is sought solely to review protected health information as necessary to prepare a research 
protocol or for similar purposes preparatory to research; 

(B) No protected health information is to be removed from the covered entity by the researcher in the course of the 
review; and 
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(C) The protected health information for which use or access is sought is necessary for the research purposes. 

(iii) Research on decedent's information. The covered entity obtains from the researcher: 
I 

(A) Representation that the use or disclosure sought is solely for research on the protected health information of 
. decedents; . 

(B) Documentation, at the request of the covered entity, of the death of such individuals; and 

(C) Representation that the protected health information for which use or disclosure is sought is necessary for the 
research purposes. 

(2) Documentation of waiver approval. For a use or disclosure to be permitted based on documentation of approval 
of an alteration or waiver, under paragraph (i)(l)(i) of this section, the documentation must include all of the following: 

(i) Identification and date of action. A statement identifying the IRB or privacy board and the date on which the 
alteration or waiver of authorization was approved; 

(ii) Waiver criteria. A statement that the IRB or privacy board has determined that the alteration or waiver, in whole 
or in part, of authorization satisfies the following criteria: 

(A) The use or disclosure of protected health information involves no more than a minimal risk to the privacy of 
individuals, based on, at least, the presence of the following elements; 

(1) An adequate plan to protect the identifiers from improper use and disclosure; 

(2) An adequate plan to destroy the identifiers at the earliest opportunity consistent with conduct of the research, 
unless there is a health or research justification for retaining the identifiers or such retention is otherwise required by law; 
and 

(3) Adequate written assurances that the protected health information will not be reused or disclosed to any other 
person or entity, except as required by law, for authorized oversight of the research study, or for other research for which 
the use or.disclosure of protected health information would be permitted by this subpart; 

(B) The research could not practicably be conducted without the waiver or alteration; and 

(C) The research could not practicably be conducted without access to and use of the protected health information . 

. (iii) Protected health information needed. A brief description of the protected health information for which use or 
access has been determined to be necessary by the institutional review board or privacy board, pursuant to paragraph 
(i)(2)(ii)(C) of this section; 

(iv) Review and approval procedures. A statement that the alteration or waiver of authorization has been reviewed 
and approved under either normal or expedited review procedures, as follows: 

(A) An IRB must follow the requirements of the Common Rule, including the nonnal review procedures (7 CFR 
lc.108(b), JO CFR 745.JOB(b), 14CFR1230.108(b),15CFR27.108(b},16CFR 1028.108(b},21CFR56.108(b},22 CFR 
225.108(b), 24 CTR 60.l08(b), 28 CFR 46.108(b), 32 CFR 219.JOB(b), 34 CFR 97.108(b), 38CFR16.108(b), 40 CFR 
26.JOB(b), 45 CFR 46.108(b), 45 CFR 690.IOB(b), or 49 CFR 11.JOB(b)) or'the expedited review procedures (7 CFR 
lc.110, lOCFR 745. llO, 14CFR1230. 110, 15CFR27.IIO,16CFR 1028.110, 21CFR56.110,22 CFR225.1 I0,24 CFR 
60.110, 28 CFR 46.lJO, 32 CFR 219.110, 34 CFR 97.110, 38CFR16.110, 40 CFR 26.110, 45 CFR 46.110, 45 CFR 
690.110, or 49CFR11.110); 

(8) A privacy board must review the proposed research at convened meetings at which a majority of the privacy 
board members are present, including at least one member who satisfies the criterion stated in paragraph (i)(l)(i)(B)(2) of 
this section, and the alteration or waiver of authorization must be approved by the majority of the privacy board members 
present at the meeting, unless the privacy board elects to use an expedited review procedure in accordance with paragraph 
(i)(2)(iv)(C) of this section; 

(C) A privacy board may use an expedited review procedure if the research involves no more than minimal risk to 
the privacy of the individuals who are the subject of the protected health information for which use or disclosure is being 
sought. If the privacy board elects to use an expedited review procedure, the review and approval of the alteration or 
waiver of authorization may be carried out by the chair of the privacy board, or by one or more members of the privacy 
board as designated by the chail'; and 
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(v) Required signature. The documentation of the alteration or waiver of authorization must be signed by the chair or 
other member, as designated by the chair, of the TRB or the privacy board, as applicable. 

U) Standard: Uses and disclo~ures to avert a serious threat to health or safety. (1) Pe1mitted disclosures. A covered 
entity may, consistent with applicable law and standards of ethical conduct, use or disclose protected health information, 
if the covered entity, in good faith, believes the use or disclosure: 

(i)(A) Is necessary to prevent or lessen a serious and imminent threat to the health or safety of a person or the public; 
and 

(B) Is to a person or persons reasonably able to prevent or lessen the threat, including the target of the threat; or 

(ii) Is necessary for law enforcement authorities to identify or apprehend an individual: 

(A) Because ofa statement by an individual admitting participation in a violent crime that the covered entity rea­
sonably believes may have caused serious physical harm to the victim; or 

(B) Where it appears from alLthe circumstances that the individual has escaped from a correctional institution or 
from lawful custody, as those tenns are defined in§ 164.501. 

(2) Use or disclosure not pemtltted. A use or disclosure pursuant to paragraph U)(l)(ii)(A) of this section may not be 
made if the information desc1ibed in paragraph U)(l)(ii)(A) of this section is learned by the covered entity: 

(i) In the course of treatment to affect the propensity to commit the criminal conduct that is the basis for the dis­
closure under paragraph G)(l)(ii)(A) of this section, 01· counseling or therapy; or 

(ii) Through a request by the individual to initiate or to be referred for the treatment, counseling, or therapy described 
in paragraph U)(2)(i) of this section. 

(3) Limit on information that may be disclosed. A disclosure made pursuant to paragraph G)(l)(ii)(A) of this section 
shall contain only the statement described in paragraph (j)(l)(ii)(A) of this section and the protected health infonnation 
described in paragraph (t)(2)(i) of this section. 

( 4) Presumption of good faith belief. A covered entity that uses or discloses protected health information pursuant to 
paragraph G)(l) of this section is presumed to have acted in good faith with regard to a belief described in paragraph 
(j)(l )(i) or (ii) of this section, if the belief is based upon the covered entity's actual knowledge or in reliance on a credible 
representation by a person with apparent knowledge or authority. 

(k) Standard: Uses and disclosures for specialized government functions. (1) Military and veterans activities. (i) 
Armed Forces personnel. A covered entity may use and disclose the protected health information of individuals who are 
Armed Forces personnel for activities deemed necessary by appropriate military command authorities to assure the proper 
execution of the military mission, if the appropriate military authority has published by notice in the Federal Register the 
following information: 

(A) Appropriate ntllitary command authorities; and 

(B) The purposes for which the protected health infonnation may be used or disclosed. 

(ii) Separation or discharge from ntllitary service. A covered entity that is a component of the Departments of De­
fense or Homeland Security may disclose to the Department ofYeterans Affairs (DY A) the protected health information 
of an individual who is a member of the Armed Forces upon the separation or discharge of the individual from military 
service for the purpose of a determin~tion by DY A of the individual's eligibility for or entitlement to benefits under laws 
administered by the Secretary of Veterans Affairs. 

(iii) Veterans. A covered entity that is a component of the Department of Veterans Affairs may use and disclose 
protected health information to components of the Department that determine eligibility for or entitlement to, or that 
provide, benefits under the laws administered by the Secretary of Veterans Affairs. 

(iv) Foreign military personnel. A covered entity may use aod disclose the protected health information of indi­
viduals who are foreign military personnel to their appropriate foreign military authority for the same purposes for which 
uses and disclosures are permitted for Armed Forces personnel under the notice published in the Federal Register pursuant 
to paragraph (k)(I)(i) of this section. 
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(2) National security and intelligence activities. A covered entity may disclose protected health infonnation to au­
thorized federal officials for the conduct of lawful intelligence, counter-intelligence, and other national security activities 
authorized by the National Security Act (50 U.S.C. 401, et seq.) and implementing authority (e.g., Executive Order 
12333). 

(3) Protective services for the President and others. A covered entity may disclose protected health information to 
authorized Federal officials for the provision of protective services to the President or other persons authorized by 18 
U.S. C. 3056 or to foreign heads of state or other persons authorized by 22 U.S. C. 2709(a)(3), or for the conduct of in­
vestigations authorized by 18 U.S.C. 871and879. 

( 4) Medical suitability determinations. A covered entity that is a component of the Department of State may use 
protected health information to make medical suitability determinations and may disclose whether or not the individual 
was determined to be medically suitable to the officials in the Department of State who need access to such information 
for the following purposes: 

(i) For the purpose of a required security clearance conducted pursuant to Executive Orders 10450 and 12968; 

(ii) As necessary to determine worldwide availability or availability for mandatory service abroad under sections 
101(a)(4) and 504 of the Foreign Service Act; or 

(ili) For a family to accompany a Foreign Service member abroad, consistent with section 10l(b)(5) and 904 of the 
Foreign Service Act. 

(5) Correctional institutions and other law enforcement custodial situations. (i) Pennitted disclosures. A covered 
entity may disclose to a correctional institution or a law enforcement official having lawful custody of an inmate or other 
individual protected health information about such irunate or individual, if the correctional institution or such law en­
forcement official represents that such protected health infonuation is necessary for: 

(A) The provision of health care to such individuals; 

(B) The heal.th and safety of such individual or other inmates; 

(C) The health and safety of the officers or employees of or others at the correctional institution; 

(D) The health and safety of such indiViduals and officers or other persons responsible for the transporting of in-
mates or their transfer from one institution, facility, or setting to another; · 

(E) Law enforcement on the premises of the correctional institution; or 

(F) The administration and maintenance of the safety, security, and good order of the correctional institution. 

(ii) Pennitted uses. A covered entity that is a correctional institution may use protected health information of indi­
viduals who are inmates for any purpose for which such protected health information may be disclosed. 

(iii) No application after release. For the purposes of this provision, an individual is no longer an inmate when re­
leased on parole, probation, supervised release, or otherwise is no longer in lawful custody. 

(6) Covered entities that are government programs providing public benefits. (i) A health plan that is a government 
program providing public benefits may disclose protected health infom1ation relating to eligibility for or enrollment in the 
health plan to another agency administering a government program providing public benefits if the sharing of eligibility or 
enrollment information among such government agencies or the maintenance of such information in a single or combined 
data system accessible to all such government agencies is required or expressly authorized by statute or regulation. 

(ii) A covered entity that is a government agency administering a government program providing public benefits 
may disclose protected health information relating to the program to another covered entity that is a government agency 
administering a government program providing public benefits if the programs serve the same or similar populations and 
the disclosure of protected health information is necessary to coordinate the covered functions of such programs or to 
improve administration and management relating to the covered functions of such programs. V 4'1 /;,,, J' ~~ 

"'~l}Stifrtdard:;Disdosures'>for workers'' compensation;1kcovered'entity.ma.y:.dis.c)o,ss:~.P.rnt!l!eJS:il.J1"'ajfu,JnfQ.Hg~1_i.9.H ¥; ,_ 
authoi'iie'd'of an if totfie'extenf neces .. sal:)ffo'~cbinply · with' laws relating, to workern,'.- CC?JllP~~§'ffiPJJpr qf:!J,~r .s.ip,illlf. pr()~, .. - '" 
ggp:ps, established by law;'that j:ircividebenefits for work" related injuries or· illness without regarct to:fa.~Jf: ·· · · ··· ·- '" 
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Guardianship Signaitlllre Program 

• Volunteering for the Si.9lli!.tUr(l 
Program 

° Fee limits in the Bar's Pro 
Bono and Modest Menns 
programs 

• Attorney's resources 
0 Men1i2ring 
0 Third-year @w students 
0 Basic course in 

guardianship and 
conservatorship law ;,1nd 
proceclures 

0 Sign_<:itu re Pro..9IsiJlLfon:n~ 

Attorney's responsibilities 
• Proqrnm oh1ectives 
o Requ~stin~.J2_ointcd counsel 

and DIC!QJJ.QJhe_clienLl'.!!ith an 
9_l.tQ rn e Y. 

• Q?JJ.11 for costs and attorn~ 
fees made to guardian or 
conservator 

• Program administration 
o Forms 

° Forms to 0ppoi11t al} 
attorney to represent the 
respondent 

0 Notice of apJJearance and 
withdrawal 

° Forms to assign a court 
visitor 

° Form s_J:..Q_QP.p_o int ..9D 
~~xaminer 

° FOIJllS to_q_gjQ_cj_l9_1ht; 
Q_etition 

0 Invoice for fees and 
costs 

0 Q.tl:Jer guardian!'i_hi12 
information and forn_:i2 

o Free Onli1~GuardianslJl.Q 
Jjaininq 

Vo!unteeiring foir the Sigreail:ure Prograrn 

The Guardianship Signature Program is endorsed by the Board of District 
Court Judges and the Bar Commission. This program provides to judges a 
list of lawyers who have volunteered to represent respondents in 
guardianship and conservatorship proceedings when the respondents do not 
have counsel of their own choice. See Utah Code §75-5-303. The 
representation is for free or on a sliding scale if the client's income qualifies, 
or for reasonable and necessary attorney fees if the client's income is more 
than 300% of the federal poverty guidelines. 

To volunteer for the Signature Program, go to the "Check YESI 
;2urvey" (utahbar.org) of the Utah State Bar. The volunteer lawyer can 
select the district in which he or she is willing to accept appointments. To 
participate in the Signature Program, an attorney must: 

o maintain malpractice insurance (Because this program merges 
pro bono and modest means representation, the Bar's 
malpractice insurance does not cover participants.); 

o be admitted to practice law in Utah and be a member of the Utah 
State Bar in good standing; 

0 accept the fee limits established for the Bar's Pro Bono and 
Modest Means programs and described in the next section; 

~ certify to the Utah State Bar as to competence in guardianship 
and conservatorship law and procedures or complete the basic 
course in guardianship and conservatorship law and procedures. 

http://v.rww.utcourts.gov/howto/farn i ly /gc/signature/ 
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In adgiJ:iyo 11 ~n 1f)ttorney ~.~Tl.S:PH~aged tq.i~is\VLYA.1\-z., F,qmpl;~er?.~ ~pg t+ To 
ho1m; of MCLE in g11rirrli;rnshir i'Jnrl r.onsP.rvi'Jtorshir law ;nrl rror.erlures. 

If an attorney does not have an e-filing account, the attorney may apply for 
a free account by contacting the Access to Justice Director for an 
agreement and application for an e-filing account. The attorney must use 
the account in accordance with the e-filing agreement. 

(i:b Return to Top 
Fee limits in the Bair's Pro Bono and 
Modest Means programs 

o Utah State E~ar's Pro Bono Program 
o Utah State Bar's Modest Means Program 

Income as a Maximum Maximum Flat Fee* 
Percent of Hourly Fee* 

federal 
Pover!Y 

.Guidelines 

Up to 125% $0 $0 

More than $50 Up to 35% of the normal fee charged for 
125% to the same service, or a flat fee that is 
200% calculated based on hourly rates not 

exceeding $50.00 per hour. 

More than $75 Up to 50% of normal fee charged for the 
200% to same service, or a flat fee that is calculated 
300% based on hourly rates not exceeding 

$75.00 per hour. 

More than Reasonable Reasonable and necessary 
300% and 

necessary 

* Although the Signature Program uses the pro bona and modest means 
income standards for determining fees, there are no restrictions on income 
or assets to qualify for appointed counsel. l\Jormally the attorney's 
maximum fee will be determined by the respondent's income. However, the 
respondent's assets should be considered as a source for establishing and 
paying the fee when the respondent has substantial assets and modest 
income or for other good cause. 

Resolution of income qualification can be deferred until the end of the 
proceedings and the attorney and client have evaluated the client's estate. 

rii' Return to Top 
Attorney's resources 

Mentoring 

The Board of Directors that administers the Signature Program will arrange 
for a mentor for a participating lawyer. To request a mentor, contact the 
_Access to Justice Dir0ctor at the Utah State Bar. 

Third-year law students 

The S.J. Quinney College of Law at the University of Utah has organized a 
program for third year students, educated in the law, procedure and 
practicalities of guardianship, to assist Signature Program attorneys in 
representing their clients under Rule 14-807, Law student and law graduate 
legal assistance. The students, under the direct and immediate personal 

http://www. u tcourts. gov/howto/fam ily /gc/signaturc/ 

Page 2 of 6 

] Search 

11120/2015 



Utah Courts - Guardianship Signature Program 

supei;,v~iPJl-J'l/1~ In the Pri~~'C.'2i'1El:Jgf a n:sl~iorpJ1 fl.!1Ptfl:l'1Ys ct '· ~ FOll~<Hh To 
n.~sist With JntP.rviP.Y,S .. nnd othP.r lnVP.Stigrit.ion; clo rP.SP.nrc:h, rrP.flnrP. 
pea ngs an ot er papers, an represen e c 1ent a eanngs. o 
request the assistance of a third-year student, please contact the 3L 
~uardianship Fellow at the S.J. Quinney College of Law. 

o Certificate of ell.gibility, stipulation and permission for 
participation - trJ PDF I @J Word 

o Bar Admissions Certificate - 'El PDF I ~Word 

Basic course in guardianship and c:onservatorship law and 
procedures 

In order to volunteer for the Guardianship Signature Program, attorneys 
must certify to the Utah State Bar as to competence in guardianship and 
conservatorship law and procedures or complete a basic course in 
guardianship and conservatorship law and procedures. 

The link below is a free online training that satisfies this requirement and Is 
eligible for 1 hour of CLE credit. It contains four sections and quiz questions 
appear throughout. The first section introduces you to the program and also 
a scenario that is modified throughout in order to illustrate several different 
ways in which these cases may present themselves. The second section 
provides an overview of the basic procedures of an initial guardianship 
proceeding. The third section guides you through the role of the 
respondent's attorney, and the fourth and final section provides additional 
resources. 

& Note: Training Quizes must be completed using Internet 
Explorer or Safari as your web browser, otherwise you may 
not be able to print your certificates of completion. 

o Free Online Guarcli<i.nslJ.lp_J_c_~.i!.!J..Qg 
o Free Online Guardianship Training Script - 'E:I PDF 

To receive CLE credit for the training, attorneys will need to submit the 
Certificate of Completion that appears at the end of the training, along with 
S_elf-Study Form 5 (utahbar.org) to the Utah State Bar's MCLE Department. 

Signatur~ Program forms 

See the Forn:i_~ section at the bottom of this page. 

(-ii) Return to Top 
Attorney's responsibilities 

As provided in the preamble to the Rules of Professional Conduct, an 
attorney who has agreed to represent the respondent will: 

o provide the client with an informed understanding of the client's 
legal rights and obligations and explain their practical 
implications; 

o zealously assert the client's position under the statutes and rules; 
and 

o seek a result advantageous to the client consistent with the 
requirements of honest dealing with others. 

As warranted by the circumstances, the attorney will also: 

0 file for the judge's signature an order appointing the attorney; 
o file a notice of appearance; 
0 communicate with the client; 
0 investigate the nature and extent of the client's claimed 

incapacity; 
o investigate the nature and extent of the client's estate; 

htlp://www.utcourts.gov/bowto/family/gc/signature/ 
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5 0 I jlJlfh~~i~ate alterf{l@lig~~ to gui'1rqi£!,~l~[R, (~§r,,,,for&f<Clt'Til?IJ~'<~r,~ T o 
.co11rt's wetirrigP. on Ontionc; for Prot·prt·inn ;in Arl11it wit·h 
D11111nis 1e apac1ty. ; 

0 investigate the proper limited authority of a guardian, ensuring 
that the court grants a full guardianship only if no alternative 
exists (See Section 75-5-304 and the court's webpage on 
Authority and Responsibilities of a Guardian.); 

0 investigate whether all interested persons have been listed for 
service of the notice of hearing and petition (See Sectio11_?_5_:2: 
309 and "Service of the petition and notice of hearing" in the 
court's webpage on Procedures fo_LQQQoi1ill.rlg_;;i._guardia11.); 

0 investigate the priority of the proposed guardian (See Section 75-
5-311.); 

o consider requesting a guardian ad litem under RPC 1.14 to 
represent the respondent's best interests (this is rare); 

0 assist the client in nominating a guardian or conservator (See the 
court's webpage on l'Jominati11g a Guardian and Conservator.); 

o ensure that the client is present at the hearing unless excused 
under .S_~_ction 75-5-303(5); 

o present the client's proposals and contest proposals with which 
the client does not agree; 

o participate in mediation with or on behalf of the client; 
o try the case if needed; 
o ensure the adequacy of the findings of fact (See -~e ction 75-5-

3Qrl.); and 
• continue to represent the client until the conditions of Section 75-

.5_-30:1 have been met. 

In addition, the attorney should note the following BlU_c;s of Prof~_~o__o._sJ 
~Q_IJrj_LJCt. 

o Rul.~ l.1 .. Competence; 
" Rt.LL~_L'.?_ . Scope of Representation and Allocation of Authority 

Between Client and Attorney; 
o Rv_k 1.:l. Diligence; 
o Ruic 1.4. Communication; 
o Rulc_l.14. Client with Diminished Capacity; 
o E_\d.!.Q.J.,1. Meritorious Claims and Contentions; and 
" E.~iliL_3.3. Candor Toward the Tribunal; and 
o gull: 14-301, Standards of Professionalism and Civility. 

@ Return to Top 
Progiram objectives 

Section 75-5-.303 requires the district court judge to appoint an attorney to 
represent the respondent in a guardianship petition if the respondent does 
not have counsel of his or her choice. Section 75-5-407, is 
similar-permitting, but not requiring, the judge to do so. The Signature 
Program provides a roster of attorneys willing to represent adult 
respondents in guardianship and conservatorship proceedings for no fee, 
but who may be paid under Section 75-5-303 as circumstances warrant . 

In addition, the Signature Program provides an alternative for petitioners 
and petitioners' attorneys other than to recruit an attorney to represent the 
respondent. And it allows judges to appoint an attorney in compliance with 
Informal Opinion 10-2 and Inform<il Opinion 12-02. 

Requesting appointed counsel and 
placing the dient with an attorney 

In the petition or in a separate form, anyone can request that the judge 
appoint an attorney to represent the respondent. For Signature Program 

http://www.utcourts .gov/howlo/fam i ly /gc/signature/ 
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Al:•vU t Form§,.e~l=et-J:~~ 1Forr·§ seRtJ9:'1fl~ the bi:itlf»(Tb9fo:,t!;il~lf?fl'Ele. f:W Pi1i~'e~·est To 
informritJon rinrl fnrrns; SP.P. mir rrigP. rn PrnrPrltirP for A1nnintino n 
_·uarc 1an or an A u t. 

Petitioners, their counsel and court clerks should make every attempt to 
identify the need for appointed counsel as soon as possible. This is so the 
appointed attorney has time to talk with his or her client and investigate 
the case, making the initial hearing as productive as possible. If necessary, 
the judge may appoint an emergency guardian under Section 75-5-310 or a 
temporary guardian under Section 75-5-310.5 if the conditions of those 
sections are met. 

If the judge refers a respondent to the Signature Program, the clerk will 
notify the attorneys who have volunteered for that district of the need to 
place the client. The client will be placed with the first attorney to accept 
the placement. If the clerk is not successful in placing the client, s/he will 
contact the Signature Program's Board of Directors to assist in placing the 
client. 

Claim for costs and attorney fees made 
to guardian or conservator 

lf<:i r<elurn 1·0 Top 

Under _$cctio11 /5-5·-303, the respondent's costs and attorney fees are paid 
from the respondent's estate, unless the court determines that the petition 
is without merit, in which case the petitioner must pay the respondent's 
costs and attorney fees. Claims for costs and fees should be submitted to 
the guardian or conservator, if one has been appointed, or, if not, then to 
the petitioner or to the client, whichever is responsible for payment. A 
memorandum of costs can be filed under UR~J?--21 and an affidavit of 
attorney fees can be filed under .L,!RC:.:.P 73. 

(fJ: Return to Top 

Pirogram administration 

The Signature Program is administered by a Board of Directors with 
appointees from the Elder Law Section, the Estate Planning Section, the 
Disability Law Center, Utah Legal Services, the 3L Guardianship Project 
Fellowship at the S.J. Quinney College of Law, and the Access to Justice 
Director at the Utah State Bar. A representative from the Administrative 
Office of the Courts serves as liaison between the Board and the district 
court. The Board will: 

o recruit attorneys to participate in the Signature Program; 
0 develop a curriculum for basic and continuing education in 

guardianship and conservatorship law and procedures; 
o find a mentor for an attorney as requested by the attorney; 
o develop a law student assistance com·ponent under Rule 14-807; 
o assist in placing clients; and 
o modify the Signature Program as experience warrants. 

C~) Return to Top 
forms 

Forms to appoint an attorney to represent the respondent 

o Checklist - 'EJ PDF I @'l Word 
0 Request to Appoint an Attorney to Represent the Respondent - El 

PDF I @ VV01·d 
0 Order Appointing an Attorney to Represent the Respondent - 'ill 

PDF I t@:l Word 

Notice of appearance and withdrawal 

http://wvvw.utcou11s.gov/howto/family/gc/signature/ 
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:; i-. 0 (J t 

Forms to assign a court visitor 

o Checklist - 'Cl PDF I ® Wore! 
o Request to Assign a Court Visitor - 'El PDF I t&'.l Word 
o Order Assigning Court Visitor to Report on Request to Excuse 

Respondent from the Hearing-·~ PDF I ® Word 
o Order Assigning Court Visitor to Report on the Well Being- 'El PDF 

I !ID WorcJ 
• Order Ass!_gning Court Visitor to Report on an Audit of Court 

Records- r:J PDF I @ Vo/ord 
• Order Assigning Court Visitor to R~ort on the Guardian's and 

Protected Person's Whereabouts- 'EJ PDF I tID Word 

Forms to appoint an examiner 

• Checklist - El PDF I tID Wor·d 
0 Request For Order to Examine Respondent - 'Fl PDF I @ Wore! 
0 Order Appointing Physician to Examine the Respondent - 'ill PLJF I 

@Word 
0 Report on Clinical Evaluation - m PDF I tID Word 
• Instructions to the Evaluator - 'Cl PDF I lfil'.l Word 

Forms to object to the 1)etition 

o Checklist - 'Cl l'DF I @.'.! Word 
o Objection to the Petition - 11 PDF I ® Word 

InvoicG for fees and costs 

o Invoice for fees and costs - 'El PDF I @) Word 

Other guardianship information and forms 

The Utah state courts have published on their website information about 
planning ahead and alternatives to guardianship, the guardian's 
responsibilities, court procedures and forms, the protected person's rights, 
community resources, and more. 

o _Guardianships ancl Conserv<ltorships 

Page Last Modified: 3/12/2015 
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Authority and Resporusibi!Hties of a 
Guardian 

Guardianship and Conservatorshio Home Page 

o Limited or full appointmen~ 
o Filing required reports 
o Order and letter of guardianshln 
e Notice of apJ?Qi.olment 
o Guardian's authority and responsibilities. 

0 Lirnited authority 
• Full authority 
• Restrictions on authQ[J!y 
• Guardian's arlditional autho.lliY and re2Q.onsibilities if there is 

no conservator 
• ~-€'&ific <jgcision making authority 

0 .C.Qnsulta.tL9n and clelcoill:ion of .Q.UthorJl'i 

Urneted or full appointment 

The order appointing you and your letter of guardianship will describe the 
extent of your authority, limited or full. 

You might have authority to make decisions about certain things, called a 
limited guardianship. Or you might have authority to make decisions about 
all aspects of the protected person's life, called a plenary or full 
guardianship. 

@Return to Top 

!Filing req1Uired reports 

o You must file with the court a report on the protected person's 
status every year. 

• If the protected person does not have a conservator or if you are 
the conservator, you must file with the court an inventory listing 
the protected person's property within 90 days after being 
appointed. 

o If the protected person does not have a conservator or if you are 
the conservator, you must file with the court an accounting of the 
protected person's estate every year. 

o If the protected person does not have a conservator or if you are 
the conservator, you must file with the court a final accounting 
when the conservatorship ends, such as if the protected person 
dies or regains capacity or if the guardianship is moved to 
another state. 

o If the protected person has a conservator other than yourself, 
you must report to the conservator every year on the financial 
transactions that you have made on the protected person 's 
behalf. 

o The reports are required. Failure to file a report or making a 
substantial misstatement in a report could result in a $5,000 fine. 

http://www. ntcourts. gov /ho wto/family I gc/authority-guardian.htm 1 
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'P-i Return to Top 
Order and letter of guardianship 

Your letter of guardianship is proof of your authority to make decisions and 
act on the protected person's behalf, and you will present this to others -
such as healthcare providers, insurance agents, residence administrators, 
banks, and other individuals and institutions - when that person asks for a 
record of your authority. Some persons might ask for a photocopy, which 
you or they can make. Others might need a certified copy. A certified copy 
is treated like an original and is available only from the court. There is a fee 
for a certified copy, and you may want to keep a few certified copies handy 
for convenient use. For information about fees, see our page on Fees. 

The original order and letter of guardianship will remain in the court file, 
and you may access the file any time the court is open. 

· ~) Return to Top 
l\Aotice of appointment 

As soon as possible after your appointment you should notify the people 
and entities that you will be working with and interested persons, such as: 

• the protected person's spouse, children, parents and other family 
members who were involved in the case ; 

o the protected person's employer; 
o the administrator or manager of the protected person's 

residential facility; 
o the protected person's healthcare providers and caregivers; 
o the protected person's education and training providers; 
o banks, savings and loans, credit unions, and other financial 

institutions where the protected person has savings or checking 
accounts or credit or debit cards; 

o stockbrokers and financial advisers; 
o companies in which the protected person owns stock; 
• insurance agents; 
o government agencies, such as Social Security Administration, 

Veterans Administration and Workers Compensation Fund, from 
which the protected person receives payments; 

o pension plan administrators; 
• people who owe the protected person money or to whom the 

protected person owes money; 
o the county recorder in every county in which the protected 

person owns land; 
o the post office, if you want to change the protected person's mail 

address; and 
o anyone involved in a lawsuit by or against the protected person. 

To notify someone of your appointment, you should: 

o inform the person or entity that you have been appointed; 
o give to each a copy of your letter of guardianship and an address, 

ema il address and telephone number at which you can be 
reached; 

o ask the person or entity whether they recognize your authority or 
need something else. 

Guardian's authority and 
respons i bi! ities 

http ://www.utcourts.gov/howto/family/gc/authority-guardian.html 
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S e c ti on 75-5-304. Utah law prefers a guardian witl1 limited authority, and 
the guardian's authority should be tailored to the protected person's needs 
and abilities. The challenge will be to describe that authority specifically 
enough to be clear and generally enough to be flexible. Depending on the 
protected person's needs and abilities, you may need authority to make 
decisions about: 

o health or other professional care, counsel, treatment, or service; 
• custody and residence; 
o care, comfort, and maintenance; 
o training and education; and 
o clothing, furniture, vehicles, and other personal effects. 

If no conservator has been appointed, you may need authority to make 
decisions about: 

o proceedings to safeguard the protected person's property; 
0 proceedings to compel a person to support the protected person; 

and 
• receiving money and property for the protected person and 

applying the money and property for the protected person's 
support, care, and education. 

If you believe that some specific authority is needed, you should describe 
and request that authority in the petition to appoint a guardian, or you 
should petition the court to amend your appointment order to include the 
needed authority. For more information and forms, see our page on 
Proceeding? after the Appointment of a GJ.LardiaQ. 

Full authority 

If the court finds that nothing less than a full guardianship is adequate, the 
court can grant full or plenary authority, and the guardian has the same 
responsibility for a protected person as a parent has for the parent's minor 
child, except that the guardian does not have to use his or her own money 
for the protected person's care and support. If no conservator is appointed, 
the guardian has some of the responsibilities of a conservator. Utah Code 
Section 75-5-312. 

The protected person retains decision making authority not given to the 
guardian, including decisions about his or her religion, and friends; whether 
to marry or divorce, drive, or consume legal substances, and other 
decisions. For more information, see our page on Reports Required from 
!he Guardian and Conservator. If you believe you need authority for these 
matters, you should describe and request that authority in the petition to 
appoint a guardian, or you should petition the court to amend your 
appointment order to include the needed authority. For more information 
and forms, see our page on Proceedings after the A1:mointme11t of a 
.GL19r£1.i.£!.!J..Q[_C.Q!.1 s c_r:_v a to j·. 

The right to vote cannot be assigned to the guardian in any event. If you 
believe that the protected person should not have the right to vote, you 
should request that restriction in the petition to appoint a guardian, or you 
should petition the court to amend its order to include that restriction. For 
more information and forms, see our page on ProceccilDgs after tl1e 
[illpointment of a Guardian or Conservator. 

Restrictions on authority 

The court order may have limited your authority, but even in a full 
guardianship, there are things that you simply cannot do. For more 
information, see our page on Reports Required from tile Guardian and 
Conservator. 

http://www. utco urts. gov /howto/farn i l y I gc/authori ty-guardian .html 11120/2015 
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If the court has not appointed a conservator, you, as guardian, will have 
some of that authority and responsibility. Utah Code Section 75-5-312. You 
should consider petitioning the court to appoint a conservator, either you or 
someone else, if: 

0 you, as guardian, do not want responsibility for the protected 
person's financial affairs; 

e the protected person owns real property; 
0 the protected person owns personal property other than clothing, 

furniture, vehicles and personal effects; 
o the protected person has assets over $50,000; 
o the protected is entitled to receive a lump sum payment over 

$10,000 or annual income over $10,000; 
0 the protected person has property in other states, on-going 

business affairs or extensive debts or financial investments; 
o someone else depends on the protected person for support; or 
0 persons and organizations will not recognize your authority to 

make decisions about the protected person's property and 
financial affairs. 

For more information and forms, see our page on Proced!-.!I!' fQr Appointing 
S}~.QJJ5~rvE!_t_q_r for an Ad_ul.L. 

But if the court has not appointed a conservator, you, as guardian, will 
have some of that authority and responsibility. Specifically, 

You must: For more information, see: 

Within 90 days after your Our page on Re1201i:s Required from 
appointment, file an inventory of the Gucirdian and Conservator. 
the estate with the court. 

File an annual financial accounting Our page on Re12orts Required from 
with the court. the Guardian and Conservator. 

File with the court a final Our pages on Reports Reciuired 
accounting when the guardianship from the Guardian and Conservator, 
ends, such as if the protected Ending ~ Guardianship or 
person dies or regains capacity or Conservatorshio, Movi!l9-9. 
the guardianship is moved to ~umdi9_n?.[JiJ2 or Conservat.QJ.5l1iR, 
another state or if you resign or are and Resignation or Removal of a 
removed. Guardian or Conservator. 

Identify, locate and take control of Our pages on Id,'ntifving_J;[lQ 
the protected person's estate. Pro_tc ct(' d PfT.0. OJ_l '.5_£.[QJ:u;Lt:t. 

Collect all income and benefits the Our page on Identifying the 
protected person is entitled to, and £c.o__t~_IT(:;d Person's Pro.12_r;.!1_y. 
start legal proceedings as needed. 

Manage the protected person's Our page on Manaqing the 
estate to make sure that needs are Protc~cte1.1 P8rson's Prope1:tY. 
met throughout his or her expected 
life. 

http://wvvw.utcourts.gov/howto/family/gc/authority-grn1rdian.btml 

P<ige 4 of 5 

Sc,., re. h 

11/20/2015 



Utah Courts - Authority and Responsibilities of a Guardian 

r\ h nut S E> I f • H e I p R 1~ co rd s Pu b 11 i:c1 l i o n s 0 f I n t e 1 e :; l To 
s:pEdfic decision mal<ing riuthorit':' 

For more information about some of the guardian's specific decisions, see 
our pages on: 

• Buclc1eting for tl1e Protected Person 
o Choosing a Place for tl1e Protected Person to Live 
• Decision Making Standards 
o Education. Recreation nnd Work for the Protected Person 
• Ending a Guardianship or Conservatorship 
• Healthcare Decisions for the Protected Person 
• l<eeping the Protected Person's Property Safe 
• Moving a Guardianship or Conservatorship 
o Personal Needs of the Protected Person 
• Planning for the Protected Person's Needs 
• Respecting the Protected Person's Rights 

Consu!ttation and delegation of authority 

You cannot give to someone else the authority that the court gives to you, 
but you may consult whomever you wish. Consulting with family members 
and getting professional advice ls usually helpful, but the decision, after 
considering any advice that is given, must be yours. If you consult with 
someone else, you should maintain the protected person's confidentiality 
and disclose only what is necessary to help the protected person. 

If for some reason - perhaps your illness or absence - you are 
temporarily unable to make and communicate decisions for the protected 
person, you may prepare a power of attorney for someone to make the 
decisions on your behalf. The power of attorney may last for up to six 
months, but no longer. For more information and forms, see our page on 
Q~L~~tating _Cl Parent's or Guardian's Powc:rs to an Attorney-in-Fact. 

If you no longer want to serve as guardian or are no longer able to serve, 
you should resign and have a replacement appointed. For more information 
and forms, see our page on Resignation or Removal of a Guardian or 
Con?__ervator. 
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You will help the protected person make decisions or, if necessary, make 
decisions for the protected person. It is possible that you are not the only 
decision maker in the protected person's life. There may be a separate 
guardian, conservator, representative payee, trustee, or healthcare agent. 
You should make a good faith effort to consult with and cooperate with 
these others as needed. 

In making decisions, you should consult with the protected person, involve 
the protected person in the decision making process, explain the available 
choices, and allow the protected person to make as many decisions as 
possible. Always treat the protected person with courtesy, and respect the 
protected person's privacy and dignity. 

For more information, see "Sta11da1 ds_9_lf'r0.<;:tl(;:Q" (guardianship.org) 
published by the National Guardianship Association. 

(ll) Return to To1.1 
Substituted judgmen1ll: standard 

In making decisions, you should be guided by the protected person's known 
values and preferences, whether expressed before your appointment or 
after. In other words, what would the protected person do? This is known 
as the "substituted judgment" standard, and, no matter what your own 
personal beliefs are, it should be used as long as the decision being made 
will not cause harm. 

In order to know what the protected person would do, it is important that 
you become and remain personally involved with the protected person to 
know about his or her values, preferences, capabilities, limitations, needs, 
opportunities, and physical and mental health. It is important to discuss the 
protected person's preferences as soon as possible after appointment and 
while the protected person is alert and thinking clearly. You may have to 
make decisions quickly, without the opportunity to consult with the 
protected person. Some decisions, particularly end-of-life decisions, may 
need to be made while the protected person cannot communicate. 

(ij) Return to Top 
Best interest stainclard 

Sometimes you should use what is known as the "best interest" standard. 
Use the "best interest" standard if: 

• the protected person never had decision making capacity; 
• you cannot determine what the protected person would do; or 
o the protected person's values and preferences will cause harm. 

http://vvvv'w.utcourts.gov/howto/fmnily /gc/clecisions. html 
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@ Return to Top 
The impact of money on decisions 

Most of your decisions should be guided by what the protected person 
needs and what the protected person wants, and that, in turn, must be 
guided by what the protected person can afford. What the protected person 
can afford would affect the decisions thats/he would make, and it will 
affect your decisions as well. 

For more information, see our pages on Budgeting for the Protected Person. 

Page Last Modified: 8/19/2014 
Return to Top 

Public l\!oticcs - About t11e Court.<; - ADA Acccssibll1ty - JolJs - Pul1lications - R.:cords - VINE 

racellook - YouTube - Erna ii Tlfr; p,;9c - Print Version ·· Mobile Website - Website Commenr s 

http ://v.1v.,rw. utcourts .gov/bowto/fomily /gc/decisions.htm l 

Page 2of2 

] Se<irch 

11/20/2015 



Utah Courts - Procedure for Appointing a Gu::irdian for an Adult 

f, I; 0 u t Self-Help Rrcord,; Publici:1tio11s Of Intere!it To 

r~ I\.,,.,., !'.'\ r\ -
0 t .<:, ~ 

Procedure for Appount6ng a Guardiaril foir aini 

Adu~t 

Guardianship and Conservatorship Home Page 

o Talk to an attorD.QY. 
o Definitio11 of i1ic21pacity 

o Proceclure for apQointing a 
c1uarcJian 

• Forms 

'faiH< to an attorney 

The information on this page is not a substitute for legal advice. You are not 
required to hire an attorney, but legal matters can be complicated. Consider 
talking to an attorney to go over your options. 

See our FindiQfL1eqaf HijQ page for information about ways to get legal 
help. One way to talk to an attorney is to visit a free legal clinic. Clinics 
provide general legal information and give brief legal advice. You might also 
hire an attorney for just part of your case or to do one particular thing, 
rather than represent you for the whole case. Legal help is also available at 
discounted rates for people with modest incomes. 

:,~)Rd urn to Top 
Definition of incapacity 

Incapacity is a judge's decision, not a doctor's decision, although medical 
information is important to help the judge decide whether a person is 
legally incapacitated. Incapacity is measured by the respondent's functional 
limitations and it means that the respondent's ability to: 

o receive and evaluate information; or 
e make and communicate decisions; or 
o provide for necessities such as food, shelter, clothing, health 

care, or safety 

is impaired to the extent thats/he lacks the ability, even with appropriate 
technological assistance, to meet the essential requirements for financial 
protection or physical health, safety, or self-care. 

To prove that the respondent is incapacitated, the petitioner must prove 
these things by clear and convincing evidence. 

r~, Return to Top 

Procedure for appointing a guardian 

o Summary of Guardianship Proceedings - 'E'l PDF 

This is a general description of the most common procedures, but some 
procedures may vary from court to court. And the judge may require 
procedures not described here based on the circumstances of a case. 

Petition to appoint a guardian 

Any adult may file the petition. The petitioner may request that s/he or 
someone else be appointed guardian. The petitioner must file the petition in 

http ://vvww. utcourts. gov/howto/fami ly /gc/guardianshi p/ 
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Service of the petition and notice of hearing 

Who must be served and how they must be served are governed by Utah 
Code Section 75-5-309 and Section 75-1-401. The petitioner must serve 
the petition and notice of the hearing on: 

o the respondent; 
o the respondent's spouse, parents, and adult children; 
o the respondent's closest adult relative if respondent's spouse, 

parents, and adult children cannot be found; 
o the respondent's guardian, conservator, caregiver and custodian; 
o the person nominated as guardian by the respondent or by the 

respondent's parent, spouse, or caregiver; 
o the respondent's heathcare decision making agent; 
o the respondent's agent under a power of attorney; and 
o any other interested person. 

The respondent must be personally served in a manner permitted by URCP 
_1. The respondent's spouse and parents must be personally served in a 
manner permitted by URCP 4 if they can be found within the state. The 
others listed may be served by first class mail or other method permitted 
by URCP 5. Proof of service must be filed with the court. For more 
information and forms, see our page on Serving Papers. 

If the person to be served cannot be found, they can be served by 
alternative means. For more information and forms, see our page on 
Alternative Service. 

Objecting to the petition 

Usually a party "answers" a petition, but in a guardianship, any person 
served with notice may "object" to the petition. The person may file a 
written objection before the hearing or appear at the hearing to raise the 
objection verbally. 

Lawyer for the respondent 

Utah law requires that the respondent be repr·esented by a lawyer. The 
petitioner may ask the court to appoint one. The court may need to 
continue the hearing until the respondent has a lawyer. The respondent will 
usually have to pay for the lawyer unless the petition is without merit. 
Some lawyers have volunteered to represent respondents in guardianship 
proceedings. For more information, see our page on the Guardianship 
Signature Program. To request a lawyer under this program, complete a 
Request to Appoint an Attorney to Represent the Respondent and an Order, 
found in the Forms section below. 

The respondent's lawyer represents the respondent in the traditional sense 
as an advocate, not as a guardian ad litem. The judge may also appoint a 
guardian ad !item, who will represent the respondent's best interests. 

t:xarnination of the respondent 

The court may direct that the respondent be examined by a physician. The 
petitioner, respondent or any interested person may request that the 
respondent be examined. 

Court visitor 

Utah law requires the respondent to attend the hearing. If it is proposed 
that the respondent be excused from attending the hearing, the court must 
appoint a court visitor to investigate the ability of the respondent to appear 
unless there is clear and convincing evidence from a physician that the 

http://www.utcourts.gov/howto/family/gc/guarclianship/ 
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A visitor is a special appointee of the court with no personal interest in the 
proceedings. The petitioner, respondent or any interested person may 
request that a visitor be appointed. The court may appoint a visitor on its 
own initiative. 

For more information about court visitors and volunteering to serve as a 
court visitor, see our page on Volunt_e_~.£9LHt lf'.isitors. 

Mediation 

If someone objects, the court might require the parties to mediate their 
dispute before proceeding to trial. For more information, see our page on 
Alternative Di~ute Resolution In Probate. 

Hearing 

The court will set a date for a hearing when the petition is filed. This 
hearing is not a trial with testimony by witnesses, although the judge may 
ask questions. The judge will consider: 

o whether the petitioner has the necessary claims and proof; 
o whether proper notice of the petition and hearing has been given; 
0 whether the respondent is present or has been excused from 

attending the hearing; 
o whether there is a need to appoint a court visitor; 
o whether there is a need to appoint a lawyer to represent the 

respondent; 
o whether the necessary documents have been filed; 
o whether the proposed guardian is willing to serve; 
o whether the proposed guardian is required to take the 

guardianship test and file the declaration of completion of testing; 
and 

o whether there are any objections. 

Unless someone objects to the petition, the judge will appoint the guardian 
at the hearing. If there is an objection, the case will be referred to 
mediation or set for trial at which the petitioner will have to prove the 
claims made in the petition. 

For more information about how to present yourself at the hearing, see our 
page on Going to Court. 

Evidence of incapacity 

The petitioner must prove that the respondent is incapacitated by clear and 
convincing evidence. That means the evidence must leave no serious doubt 
that the respondent's ability to: 

o receive and evaluate information; or 
o make and communicate decisions; or 
o provide for necessities such as food, shelter, clothing, health 

care, or safety 

is impaired to the extent that s/he lacks the ability, even with appropriate 
technological assistance, to meet the essential requirements for financial 
protection or physical l1ealth, safety, or self-care. 

Even if no one objects to the appointment of the guardian, the petitioner 
must prove incapacity by clear and convincing evidence. The petitioner 
should include with the petition (or file before the hearing) affidavits or 
statements showing clear and convincing evidence of incapacity. Examples 
include statements of any witnesses who are familiar with the respondent 
and/or evaluations by respondent's physician. 
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someone objects and the case goes to trial, the petitioner will have to 
present testimony or other clear and convincing evidence of incapacity. 

Evidence of need for authority 

The petitioner must also present evidence about what authority the 
guardian should have. For a description of what authority the guardian 
might need, see the section on Gua~Q@.!J'..,'i_authorlty. The petitioner must 
present evidence that the guardian's authority to make decisions in specific 
areas is necessary or desirable as a means of providing continuing care and 
supervision for the respondent. The court's order will limit the guardian's 
authority to these areas. 

If the petitioner is seeking plenary or full authority, the petitioner must 
prove that no alternative exists and that nothing less than a full 
guardianship is adequate. 

Pre-appointment test 

Rule G-501 requires that, before a person can be appointed as guardian, 
the person must take a test about their authority and responsibilities and 
file a Ce1tificate gf Completion with the court. The law does not require a 
test for a professional guardian or a parent appointed as guardian of their 
adult child. 

The test is not meant to screen anyone out of their role as guardian; it is 
meant to reinforce some of the responsibilities of the office. It is permitted 
to complete the test before appointment and file the form with the petition. 

For more information and forms, see our page on Guardi_anship an_Q 
Conse_[l!_atorstljp Prc-a1wolntment Test2. 

Order and letter of guardianship 

If the court is satisfied that the respondent is incapacitated and that the 
appointment is necessary or desirable as a means of providing continuing 
care and supervision of the respondent, the court will appoint a guardian. 
The guardian's authority will be limited unless nothing less than a full 
guardianship is adequate. The court's order will include the guardian's 
authority, and tl1e letter of guardianship will conform to the order. 

The letter shows the guardian's authority to make decisions for the 
protected person. The guardian will need to provide a copy of the letter to 
third parties, for example, the protected person's healthcare provider. The 
guardian should have the court certify at least one copy of the letter. 
Additional certified copies are available upon request and payment of the 
required fee. 

Forms 

Some forms may not apply in all cases. 

Forms to appoint a guardian for an nclult 

o Checklist - ·~ PDF I @J Word 
° Coversheet - i1J PDF I ® Wcll'd 

'·~'.' Rdurn lo Top 

o Petition to Appoint a Guardian for an Adult - El PDF I t[l Wor·d 
0 Schedule A - people who must be served with the petition and 

notice of hearing - El PDF I '2D Word 
o Notice of Hearing, Rights and Adverse Consequences of a 

Guardianship (Notice to the Respondent) - 'El PDF I ![} Word 

http://Vvwv..;.utcourts.gov/howto/fom i ly /gc/guardianship/ 
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o roo o erv1ce 
o Witness Affidavit - 'Cl PDF I till Word 
o Report on Clinical Evaluation - rr'l PDF I @ Word 
0 Physician's Statement Supporting Request to Excuse Respondent 

from the Hearing - 'i29 PDF I ~ Word 
0 Proposed Findings of Fact and Conclusions of Law - ~ PDF I ~ 

Word 
0 Proposed Order Appointing Guardian for an Adult - El PDF I ® 

Word 
0 Notice of Order - 't::I PDF I ltiJ Word 
° Forms for Guardianship and Conservatorship Pre-appointment 

Test 
o Acceptance of Appointment - '[} PDF I r[I Word 
o Letter of Limited GuardianshiQ..- 'El PD£ I @.'.l Word 
o Letter of Full Guardianship - 'f'J PDF I lf!1 Word 

Forms to appoint an attorney to represent the respondent 

o Checklist - 'E:I PDF I till Wo1·d 
o Request to Appoint an Attorney to Represent the Respondent - El 

PDF I@ Word 
o Order Appointing an Attorney to Represent the Respondent - 'El 

PDF I t1i) Word 

Forms to assign a court visitor 

o Checklist - 'Ej PDF I Ii[} Word 
o Request to Assign a Court Visitor - 'Cl PDF I @ Word 
0 Order Assigning Court Visitor to Report on Request to Excuse 

Respondent from the Hearing- 'f'I PDF I ® Word 
0 Order Assigning Court Visitor to Report on the Well Being- 'El PDF 

11@) Word 
0 Order Ass!.9ning Court Visitor to Report on an Audit of Court 

Records- LJ PDF I t~ Word 
0 Order Assigning Court Visitor to R~ort on !_he Guardian's and 

Protected Person's Whereabouts- 'tJ PDF I I~ Word 

Forms to appoint <in examiner 

o Checklist - 'El PDF I i[l Word 
o Request for Order to Examine Respondent - 'El PDF I t@ Vvord 
o Order Appointing Physician to Examine the Respondent - 'El PDF I 

till Worc1 
• Report on Clinical Evaluation - 'EJ PDF I tfil Word 

0 Instructions to the Evaluator - 'EJ PDF I !ill Worcl 

Forms to object to the petition 

o Checklist - 'E:I PDF I fill Word 
0 Objection to the Petition - 'F'l PDF I rm Word 

Court Visitor Report Forms 

o Report on Request to Excuse Respondent from the Hearing under 
Section 75-5-303 - 'EJ PDF I t@ Wo1-d 

0 Instructions for reporting on excusing the respondent 
from the hearing - fil PDF I r[} Word 

0 Report on the Protected Person's Well-being - 'El PDF I @ Word 
0 Instructions for reporting on the protected person's well­

being - fil PDF I @:l Word 
o Report on Auditing Court Records - 'El PDF I till Word 

Instructions for reporting on auditing court records - 'El 
PDF I ®J Word 
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0 Instructions tor reporting on the guardians and 
protected person's whereabouts - 'l!J PDF I !ID Word 
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Options ifor !Protecting an AduHt with 
Dimnnished Capacity 

The page discusses some options and legal tools under Utah law for 
protecting an adult with diminished capacity. It does not include options for 
minor children. This page may be a useful resource, but It is not a 
substitute for specific advice. As needed, seek out a lawyer, accountant, tax 
preparer, social worker or case manager to answer questions and suggest 
options and advice. 

o Pian A/1eacl 
o Arr~ __ .flgi.Q_g ___ f.Q_r_Jj G )p_l!D __ cj 

50rvices 
o Re11resentative Pavee 
o D..l'l~:ile Pow~of Attq_rngJ: 

S LI m IY)_Eli.Y.. 
0 DurabiliJ:Y 
0 Problems 
' f_j'}a11g~::2 

Summ0_cy_ 
Discretionary trust for Q 

~~qJl.v_v_it11 di5i:!J!__iliti~s 

o Health Care Agent and 
/\dvance Hgi!ll:J.1 Crire Dir·cct:i~'.£ 

;>t rmrnary 
[kc_:~l9ns IJy an <:1qcnt or 
!JJl<JQI__~s;!vauce heclltl1 

Pian Ahead 

o Guardianship and 
,Con~erva tors hip 

0 Summary 
0 Things that ;:ire the same 

between_ qua rd ia nshi D 
and conservatorship 

0 Thinqs that are different 
• Protectecl person's 

capalJilities 
• ~uardian's and 

~onserv_citor'~ 

authority a11d 
U'.filJOnsi bilities 

D J~r:DQQ__[i~.[Y.. 
_QQ.pointme1_1__t; 

• Who can serve? 

Wh~n to have 2! 
gucirdian, a conserv<:1tor 
Q.Lbotb_ 

o Guardianship and 
Conservatorship Home Pagg 

Anyone 18 or older has the right to make decisions based on his or her 
values and beliefs, even if others disagree with those decisions. Making 
decisions is an essential part of adult life. Every day we make decisions for 
ourselves and for the people who depend on us. Decision making can be 
burdensome, even stressful at times, but few of us would willingly give up 
the right to make our own decisions. An adult who loses the capacity to 
make decisions may need special protection, and planning can help ensure 
that the person's preferences and values will be followed during a time of 
diminished capacity. 

The options described on this page present risks because the person with 
diminished capacity is allowing someone else to take control of his or her 
money, property and healthcare. These options have little or no supervision 
of that other person, and you are trusting that person's ethical values to do 
the right thing even though no one is watching. 
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@ Return to Top 
Arranging for Help and Services 

The best course of action may be to help the person with diminished 
capacity make and implement their own decisions. As needed, seek out a 
lawyer, accountant, tax preparer, social worker or case manager to answer 
questions and suggest options and advice. 

The person with diminished capacity as well as the people caring for that 
person may benefit from support available, not only from family, friends or 
spiritual communities, but also from government and community resources 
and organizations which provide information, services, education, and 
support. For more information, see our page on Resources to.~ 
(Juardian and Conservato1:. 

(~ 1 Return to Top 
Representative Payee 

A representative payee is a person appointed by a government agency, 
such as the SQ.cial Security Administration (ssa.gov), Department of 
Veterans Affairs (va.gov) or Railroad Retirernent_BoarQ. (rrb.gov), to receive 
and manage the money paid by that agency. To serve as the representative 
payee, apply to the agency that provides the benefits. In most cases in 
which the person with diminished capacity has an agent with power of 
attorney or a trustee, guardian or conservator, the agency will appoint that 
person as representative payee. But the agency may appoint any person as 
representative payee. If a protected person is under guardianship or 
conservatorship, the agency must appoint a representative payee to receive 
payments. 

(fi) Return to Top 
1Di:.1iraMe Power of Attorney 

Summary 

A well-written durable power of attorney may help a person with diminished 
capacity handle financial matters without the need of more complex 
arrangements like a trust or a court-appointed guardian or conservator, 
which removes many or all of the person's decision making authority. 

A lawyer experienced in estate planning Is the most appropriate person to 
write a power of attorney. There are many power of attorney forms 
available on the internet - not on this court website - but they may be too 
general for your circumstances, they may not follow the requirements of 
Utah law, and they may not protect against financial exploitation and 
abuse. 

A power of attorney is a document in whicl1 one person (called the 
"principal") gives to another person (the "agent" - or sometimes called the 
"attorney in fact") authority to act on behalf of the principal. A power of 
attorney can be very broad, allowing the agent to perform a variety of 
tasks: for example, handling bank accounts, selling real property, running a 
business, applying for public benefits. It can also be very limited and 
restrict the agent to one or more very specific tasks: for example, selling 
one specific piece of real property. The agent cannot use the principal's 
assets in a way that is against the principal's wishes. 

Once a power of attorney document is written, it must be signed by the 
principal. Utah law does not require that the principal's signature be 
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At the time of signing the power of attorney, the principal must have 
sufficient mental capacity to understand thats/he is appointing an agent to 
handle his or her affairs. The principal does not have to understand how the 
agent will manage the principal's affairs. 

Durability 

"Durable" power of attorney means that the agent can act even if the 
principal becomes disabled or incapacitated. A power of attorney is durable 
if the document is in writing and includes the words: 

" "this power of attorney shall not be affected by disability of the 
principal," or 

0 "this power of attorney shall become effective upon the disability 
of the principal." 

Utah Code ;;ection 75 -5 -501 . 

If the first set of words is used, the agent's authority begins immediately 
and continues even if the principal becomes disabled or incapacitated. If the 
second set of words is used, the agent's authority does not begin unless the 
principal becomes disabled or incapacitated. If the second set of words is 
used, the power of attorney document itself should describe how the 
principal's disability or incapacity is to be determined. In a guardianship, a 
judge or jury will determine incapacity, but one objective of a durable 
power of attorney is to avoid the appointment of a guardian. You may 
choose to name a doctor who will examine the principal and certify the 
principal's disability or incapacity in writing, triggering the agent's 
authority. 

Problems 

There are problems with powers of attorney, and you should talk with a 
lawyer about how to guard against them. One problem is the reluctance of 
third parties to accept the agent's authority. If possible, you should ask 
about the acceptance policies of banks, brokers, and other persons the 
agent will deal with. Some companies may want the principal to complete 
the company's power of attorney form . 

Staleness is a related problem . Unless the power of attorney document 
includes a termination date, the passage of time does not affect the agent's 
authority. Utah Code Section 75-5-501 . However, some persons are 
reluctant to rely on a power of attorney that is several years old, especially 
if the person does not know the principal and agent. As with all estate 
planning documents, the best practice is to review the power of attorney 
periodically, perhaps even once a year. The review should include 
confirmation tl1at the document still expresses the desires of the principal, 
that the agent is still the appropriate person to make decisions, and that 
the decisions are still the ones to be made. If there are no changes, the 
principal can indicate by date and signature that the document remains 
valid . Even though notarization is not required, a notarized signature 
provides third parties with some assurance of the validity of the signature. 

Under Utah Code Section 75-5-SQ_L if the principal of a power of attorney 
does become disabled or incapacitated, the agent must: 

• within 30 days of the principal's disability or incapacity, notify all 
interested persons of the agent's status and the agent's name 
and address; 
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o upon wn ten request o an intereste person, prov1 e an annua 
accounting of the assets to which the power of attorney applies, 
(unless the power of attorney expressly directs that agent Is not 
required to do so); and 

o notify all interested persons of the principal's death. 

Because there is no formal supervision of the agent's actions, it is not a 
good idea to say in the power of attorney document that the agent does not 
have to provide an accounting. Saying nothing in the document is enough 
to impose the accounting requirement, and you can say in the document 
that the agent is required to provide an annual accounting, even without a 
request. 

Changes 

A principal can revoke or change a power of attorney at any time. The 
change must comply with all of the requirements of the original power of 
attorney document. It must be in writing, signed and should be notarized, 
and, at the time of the change, the principal must understand that s/he is 
appointing an agent to handle his or her affairs. The revocation also should 
be in a dated and signed writing, but It does not need to be notarized. The 
agent must receive a copy of the revocation. Any third party who has relied 
on the agent's authority under an earlier power of attorney also should 
receive a copy of the revocation. A power of attorney automatically 
terminates upon the death of the principal. 

C~i Return to Top 
Trust 

Summary 

A trust is an arrangement in which one person (called the "settlor") gives 
his or her money and property to a second person (called the "trustee") to 
manage, invest and pay out for the benefit of a third person (called the 
"beneficiary"). A trust can help provide for the care of the settlor's 
dependents in the event of the settlor's death. 

One common type of trust is known as a "living trust" in which one person 
can play all three roles: settlor, trustee and beneficiary. The administration 
of a living trust does not differ much from every day saving, spending and 
managing one's money and property: Once the trust is created, the 
person's money and property is owned by the trust but managed by the 
person for his or her own benefit (and any other beneficiaries). Upon the 
death of the person, the trust assets can be paid to another beneficiary. 

There is no such thing as a standard trust and different types of trusts 
serve a variety of purposes. Each trust should reflect the unique needs and 
desires of the person who creates it. A trust can contain any provisions so 
long as they don't conflict with laws or public policy. Creating a trust is 
highly technical, and you should seek the l1elp of a lawyer experienced in 
estate planning. 

Discretionary trust for a person with disabilities 

A special type of trust called a "discretionary trust for a person with 
disabilities" is a useful planning tool for persons with disabilities and their 
families. The government benefits that a person with disabilities is entitled 
to receive may not be reduced because of contributions to a discretionary 
trust for that person. State agencies disregard a discretionary trust as a 
resource when determining eligibility for services or support. 

A discretionary trust for a person with disabilities is not required to 
reimburse the state for financial aid or services provided to that person. 
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To qualify as a discretionary trust for a person with disabilities, Utah Code 
Section 62A-5-UO, requires that the trust: 

o be established by a parent, grandparent, legal guardian, or court 
for the benefit of a person who, at the time the trust is created, is 
under age 65 and has a disability; 

o gives the trustee discretionary power to determine distributions; 
o prohibits the beneficiary from controlling or demanding 

payments; 
o contains the beneficiary's assets; 
0 be irrevocable, unless the beneficiary no longer has a disability; 

and 
o provides that, upon the death of the beneficiary, the state will 

receive all amounts remaining in the trust, up to the amount of 
medical assistance paid on behalf of the beneficiary. 

If you have funds that are subject to a state lien, you cannot put those 
finds into the trust. If the funds become subject to a state lien after they 
have been deposited in the trust, that portion of the trust is invalid. Utah 
Code ;?eglQJJ __ <i2.l\-5-l 1_Q_. 

Health Care 1.\gen't and Advance Health 
Care Directive 

Su rn ma ry 

1J: Return to Top 

You can appoint an agent to make health care decisions in the event that 
you no longer have the capacity to do so. Your agent should be someone 
you trust, who knows, understands and will honor your preferences, and 
who will be available if needed. An advance health care directive expresses 
your preferences about health care decisions and helps ensure that your 
decisions will be carried out, even when you are no longer able to make or 
communicate those decisions. A health care agent can be appointed in an 
advance health care directive. 

The person appointing an agent must have sufficient mental capacity to 
understand thats/he is appointing an agent to handle health care 
decisions. A person might have capacity to appoint an agent even if the 
person does not have the capacity to make health care decisions for himself 
or herself or does not have the capacity to make an advance health care 
directive. 

An advance health care directive may be oral, but a written document may 
be more reliable. The written or oral directive must be witnessed, but does 
not have to be notarized. If you choose to make a written advance health 
care directive, you should keep the original in a safe but accessible place, 
and you should give a copy to your health care agent and to your health 
care providers. 

Appointing a health care agent and making an advance health care directive 
are not as technical as a trust or a durable power of attorney and many 
people do it without hiring a lawyer. For more information and forms, see 
the University of Ut.1h Center on Aging website. 

Decisions by an agent or under an advance health care directive 

Even after making an advance health care directive you retain the right to 
make health care decisions as long as you have capacity to do so, and your 
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An advance health care directive or the authority of an agent to make 
health care decisions are effective only after a physician, physician 
assistant, or advance practice registered nurse determines that you lack 
capacity to make health care decisions. They remain in effect during any 
period of time in which you lack capacity to make health care decisions. 

Your agent must make health care decisions, including end-of-life decisions 
in accordance with: 

o your current preferences, if known; 
o your written or oral directions, if there are any; 
o the agent's understanding of your preferences; or 
o the agent's understanding of you would have wanted under the 

circumstances. 

Your agent may not admit you to health care facility for long-term custodial 
placement other than for assessment, rehabilitative, or respite care over 
your objection. 

Changes 

An advance health care directive or the authority of an agent to make 
health care decisions ends when: 

o you disqualify the agent or revoke the advance health care 
directive; 

o a health care provider finds that you have health care decision 
making capacity; 

o a court invalidates your health care directive; or 
0 you challenge the health care provider's finding of incapacity. 

An advance health care directive can be revoked at any time by writing 
"void" across the document or by destroying the document. If you have 
appointed your spouse as your health care agent and you are later 
divorced, the divorce decree acts to revoke the appointment. If you revoke 
an advance health care directive, you should make your decision known to 
your health care agent, your health care providers and anyone who has a 
copy of the directive. If you have more than one directive, the latest one 
controls. 

,:g:;i Return to Top 
Guard!eanshipi a111d Conservatorship 

Of the options described on this page, only the appointment of a guardian 
or conservator necessarily requires a judge's approval. This option is listed 
last because the appointment of a guardian or conservator removes the 
right of a person to make his or her own decisions. It should be pursued 
only after considering other, less restrictive options. 

If you are going to be the guardian or conservator for a protected person, 
consider not only the information on this page but also the other pages 
linked from Cl11ardiC1nshi~ncl Conservatorships for an Adult . You will want 
to have a clear picture of what is expected of a guardian and conservator 
before agreeing to serve in those roles. 

Summary 

A guardian is a person or institution appointed by a court to make decisions 
about the personal well-being - residence, health care, nutrition, 
education, personal care, etc. - of an incapacitated adult, who is called a 
"protected person." A conservator is a person or institution appointed by 
the court to make decisions about a protected person's estate. 
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pension, an ocia ecunty or o er government ene 1 s , rea property 
(buildings and land), and personal property (furniture, cash, bank accounts, 
certificates of deposit, stocks, bonds, motor vehicles, and valuables such as 
jewelry, tools, furs and art). A conservator must use reasonable care, skill 
and caution to manage and invest the estate to meet the protected 
person's needs over his or her expected life. 

Under appropriate facts, the court might appoint a guardian or a 
conservator or both. The guardian and the conservator might be two 
different people, or they might be the same person. If there is no 
conservator, the guardian has some of the conservator's responsibilities. 

If the protected person needs help in some but not all areas of decision 
making, the court will order a limited guardianship. A limited guardianship 
is preferred, and the court will grant a full guardianship only if no 
alternative exists. A limited guardian has only those powers listed in the 
court order. The court can also limit the authority of a conservator. 

Serving as a guardian or conservator for another person requires a large 
amount of time, patience, sensitivity and care. Before you agree to serve, 
make sure you have the time and dedication to do a good job. For more 
information about what is required and expected of a guardian and 
conservator, see our other pages under Guardia11shii;1_and (;9ns~J:Yatorsbl.Q 
for fil! ..... t\.i!l!.1.!;_. 

Things that are the same between guardianship and 
conservators hip 

Being a guardian or conservator is a demanding role. A guardian and 
conservator are responsible for decisions for another person, and they must 
always act with the utmost honesty, loyalty and fidelity toward that person. 
A guardian and conservator must always act in good faith. A guardian and 
conservator also owe duties to the court: They must report annually to the 
court; they must advise the court when either they or the protected person 
changes residence; and they must follow all court orders. 

A guardian and conservator help the protected person make decisions or, if 
necessary, make decisions for the protected person. But the guardian and 
conservator cannot simply do what they want. The guardian and 
conservator should make the same decision that the protected person 
would make, unless that decision will cause harm. It is important that the 
guardian and conservator become and remain personally involved with the 
protected person to know of his or her preferences, values, capabilities, 
limitations, needs, opportunities, and physical and mental health. 

A guardianship and conservatorship removes the fundamental right of the 
protected person to make his or her own decisions. Asking the court to 
appoint a guardian or conservator should be a last resort, after all other, 
less intrusive means have been examined first. The decision to seek a 
guardianship or conservatorship should not be based on stereotypical 
notions of old age, mental illness, or disability. The decision should not be 
made because you disagree with what an adult with diminished capacity 
wants to do. 

A guardian and conservator may resign, and the court will appoint another 
if the protected person still needs one. A person who has been appointed as 
both guardian and conservator can resign as one, or the other, or both. Or 
the circumstances that justified the appointment in the first place may 
change so that the protected person no longer needs a guardian or 
conservator. Regardless of the reason to end the appointment, the guardian 
and conservator retain their obligations until the court ends the 
appointment. Utah Code _Section 75-5-306, Section 7~5-307 and Section 
75-5-415 . 
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Protected person's capabilities 

To appoint a guardian, the protected person must be incapacitated. 
"Incapacity" means that an adult's ability to: 

o receive and evaluate information; 
o make and communicate decisions; or 
• provide for necessities such as food, shelter, clothing, health 

care, or safety 

is so impaired that the person lacks the ability, even with appropriate 
technological assistance, to meet the essential requirements for financial 
protection or physical health, safety, or self-care. Incapacity Is a judicial 
determination, and is measured by the person's functional limitations. Utah 
Code Section 75-1-201 . 

A person does not have to be incapacitated to appoint a conservator. A 
conservator may be appointed if a person is unable to manage his or her 
property effectively and a conservator is needed: 

0 to prevent the protected person's property from being harmed; or 
o to obtain or provide funds for the support of the protected person 

or the protected person's dependents. Utah Code Section 75-5-
40J_. 

Guardian's and conservator's authority and responsibilities 

A guardian makes decisions about the protected person's personal well­
being - residence, health care, nutrition, education, personal care, etc. A 
guardian advocates for effective services. A guardian must keep the 
protected person from harm and help him or her to be as Independent as 
possible. 

A limited guardian has those powers and duties listed in the court order. 
Utah Code _$ection 75-5-304 . 

Utah Code Section 75-5-312 says that in a plenary or full appointment "the 
guardian has the same powers, rights, and duties respecting the ward that 
a parent has respecting the parent's unemancipated minor child .... " 
However, there are limits imposed on a guardian that might not be imposed 
on the parent of a minor. For more information, see our page on Respecting 
the Protected Person's Rights . 

Unless limited by the order appointing the conservator, the conservator has 
the authority conferred by law on conservators plus the same authority as 
the property owner. Utah Code Section 75-5-408 . 

Emergency appointment 

In an emergency, the court may appoint an emergency guardian, who 
serves for no more than 30 days, during which the emergency guardian has 
authority to make decisions on the respondent's behalf. Within 14 days 
after the order of the appointment of the emergency guardian, the court 
must hold a hearing. Utah Code Section 75-5-310. As a result of the 
hearing, the court may appoint a temporary guardian, convert an 
emergency guardian to a temporary guardian, or appoint a different person 
as temporary guardian to replace the emergency guardian. Utah Code 
?ection 75-5-310 .5. A temporary guardian has the responsibility of a 
permanent guardian, either limited or full, depending on the circumstances. 
Utah Code Section 75-5-312. 

Under Utah Code .~.f:.'ction 75-5-408(3), the court may appoint a temporary 
conservator until further order of the court. 
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Utah Code Section 75-5-311 creates a priority list, and the judge will 
appoint in the following order unless there is a good reason not to: 

0 a person nominated by the respondent; 
0 the respondent's spouse; 
o the respondent's adult child; 
0 the respondent's parent; 
• a person nominated by the respondent's deceased spouse; 
0 a person nominated by the respondent's deceased parent; 
o any relative with whom the respondent has resided for more than 

six months before the petition is filed; 
o a person nominated by the person who is caring for or paying 

benefits to the respondent; 
0 a specialized care professional. 

The judge can appoint any competent person to serve as conservator, but 
Utah Code Section 75-5-1110 creates a priority list, and the judge will 
appoint in the following order unless there is a good reason not to: 

o a person already appointed by another court to care for the 
respondent's affairs; 

0 a person nominated in writing by another person already 
appointed by a court to care for the respondent's affairs; 

o a person nominated by the respondent; 
o the respondent's spouse or a person nominated in writing by the 

respondent's spouse; 
o the respondent's adult child or a person nominated in writing by 

the respondent's adult child; 
o the respondent's parent; 
o a person nominated in the will of the respondent's deceased 

parent or someone chosen by the person nominated in the will; 
o a relative with whom the respondent has resided for more than 

six months before the petition is filed, or someone nominated by 
that relative; 

o a person nominated by whoever is caring for or paying benefits to 
the respondent. 

When to have a guardian, a conservator or- both 

If the court has not appointed a conservator, the guardian has some of the 
conservator's authority and responsibility. Utah Code S_0ctl9_n 7S-5..::cll2_. 
You should consider petitioning the court to appoint a conservator, either 
you or someone else, if: 

o you, as guardian, do not want responsibility for the protected 
person's financial affairs; 

o the protected person owns real property; 
o the protected person has assets over $50,000 or income over 

$50,000 per year; 
o the protected person has property in other states, on-going 

business affairs or extensive debts or financial investments; 
o the protected person owns property other than clothing, furniture 

and personal effects; or 
o someone else depends on the protected person for support. 

Page Last Modified: 10/16/2015 
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o Report Forms o Related Information 
o Volunteer Manuals 
e Volunteer Training 
o Administration 

o Court Visitor Volunteers Main 
Page 

!Report !Forms 

° Checklist for Request to Assign Court Visitor - 'CJ PDF I@) Word 
o Request to Assign a Court Visitor - ~PDF I ~Word 
o Order Assigning Court Visitor to Report on Request to 

Excuse Respondent from the Hearing- 'ID PDF I @ Word 
o Order Assigning Court Visitor to Report on the Well Being- fil 

PDF I @ Word 
o Order Assigning Court Visitor to Report on an Audit of Court 

Records- 'Cl PDF I @)Word 
o Order Assigning Court Visitor to Report on the Guardian's 

and Protected Person's Whereabouts-~ PDF I @Word 
., Report on Request to Excuse Respondent from the Hearing under 

Section 75-5-303 - ID PDF I tID Word 
o Instructions for reporting on excusing the respondent from 

the hearing - 'ill PDF I @ Word 
o Report on the Protected Person's Well-being - 'ill PDF I !ID Word 

o Instructions for reporting on the protected person's well­
being - 'Cl PDF I tID Word 

o Report on Auditing Court Records - 'ID PDF I @)Word 
o Instructions for reporting on auditing court records - m PDF 

I tID Word 
o Report on Guardian's and Protected Person's Whereabouts - fil PDF I 

t@J Word 
o Instructions for reporting on the guardian's and protected 

person's whereabouts - ID PDF I tID Word 
o Letter on Guardian and Protected Person's Whereabouts - tJ PDF I@ 

Word 
o Letter on Guardian and Protected Person's Whereabouts (en 

Espannol) - 'Cl PDF I tID Word 

® Return to Top 
Vo~uirnteer Ma111uais 

o Orientation Manual - 'ID PDF 
o Excusing Respondent from the Hearing - ~ PDF 
o Protected Person's Well-being - fil PDF 
o Auditing Court Records - 'Cl PDF 
o Finding Guardian's Whereabouts - 'Cl PDF 
" Dictionary of Legal and Medical Terms - 'TEI PDF 

o Summary of Volunteer Court Visitor Involvement in the Appointment 
of a Guardian - fil PDF 
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" Training Agenda, St. George (September 4th and 5th, 2014) - ~PDF 
" Training Agenda, Salt Lake City (October 27th, 29th, and 31st, 2014) -
~PDF 

Training will be available for Continuing Legal Education (CLE) credit for 
attorneys who apply to volunteer. Topics covered in the training include 
information on: 

0 guardianship law and court procedures 
0 typical physical and mental conditions affecting individuals under 

guardianship 
• communication techniques with protected persons and guardians 
" overview of problems in guardianships and ways to identify them 
" available community resources 
.. instructions on volunteer roles 
o volunteer safety 

Admnn istrail:llon 
0 Volunteer Court Visitor Agreement - ~PDF 
D Emergency Contact Information - 'i!I PDF 
" Mileage Reimbursement - ~PDF 

®Return to Top 

" Work Report (Online survey of work done on each assignment) 
" Court Visitor Volunteer Background Check Results - ID PDF I ®'.!Word 
° Code of Ethics for Court Visitors - 'fil PDF 

@Return to Top 
rRe~a\ted Information 

0 Statutes: Protection of Persons Under Disabili~nd Their Property 
o Guardianship and Conservatorship Directoa 
o Newslette~ 
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Rob Denton 
Disability Law Center 

205 North 400 West 
Salt Lake City, UT 84103 

Phone: 801-363-1347 
rdenton@disabilitylawcenter.org 

MlEDICAJL lEV1DlENClE, COMMUNKCA 'f][NG W11TH A PERSON WK'fH A 
D 11§AJ!U1LKTY 

I Need for medical evidence. 
A Up until 2013 the definition of incapacitated person required a court to find that 

the individual had a mental illness, mental deficiency, physical illness or 
disability, chronic use of drugs, chronic intoxication, or other cause for their lack 
of capacity to make or communicate responsible decisions . 

B Now the definition of incapacitated person does not include a causal basis for the 
individual's functional limitations that demonstrate the requisite deficits in 
decision-making. 
1 Focus is on functional abilities and outcomes. 
2 To meetthe essential requirements for financial protection or physical 

health, safety, or self-care: 
(a) receive and evaluate information; 

(b) make and communicate decisions; or 

(c) provide for necessities such as food, shelter, clothing, health 
care, or safety. 

C At this point it would be very risky to go into a guardianship proceeding without 
proof of some physical or mental impairment that is the source of the functional 
limitations. 

H Developing/finding necessary medical records 
A Evidence that is necessary to prove incapacity. 

1 Current evidence. 
a More important for some types of impairments - degenerative 

conditions. 
b Some types of evidence are relevant even if it is a number of years 

old. 
The type of evidence that is regularly relied upon by 
treating health care professionals, including: IQ tests, some 
evaluations (such as neuropsychologist evaluations where 
the brain function itself may not change much over time), 
basic mental health evaluations. 

2 Addresses both functional and diagnostic issues. 
3 Identifies diagnoses, manifestations of medical condition, how those 

manifestations result in functional limitations. 
B In what format should the medical evidence be provided by the medical or social 

work professionals to the court? 

1 



1 Does not require voluminous records. 
2 Could be done using form for initial stages of court proceedings. 

a Likely need testimony if any of the parties challenge whether the 
proposed ward is incapacitated. 

C Where existing evidence may be found. 
1 Intellectual disabilities. 

a School records. 
Psychological evaluations, education plans give some idea 
of functional skills, OT evaluations. 

·· b Receiving state funded services. 

2 Mental illness. 

Psychological evaluation, social work evaluation, service 
plan. 

a May be receiving ongoing mental health treatment. 
b School records. 

Psychological evaluations, mental health evaluations, 
education plans give some idea of functional skills, OT 
evaluations. 

3 Traumatic brain injury. 
a Receiving state funded services. 

Psychological evaluation, social work evaluation, service 
plan. 

D Which health professionals are the best sources of information for the medical 
evidence of incapacity? 
1 Preferably from treating health care professional that knows alleged 

incapacitated person for the medical conditions that are contributing to the 
cognitive limitations. 

2 Depends upon the mental impairment. 
a Dementia, Alzheimer's, acquired brain injury: treating internist, 

gerontologist, neurologist. 
b Mental illness: psychiatrist, clinical psychologist, social worker 
c Intellectual disability: psychologist, psychiatrist, social worker, 

education psychologist, occupational therapist; 
d Traumatic brain injury: rehabilitation physician, neurologist, 

neuropsychologist, clinical psychologist, social worker, 
occupational therapist. 

E How the health evaluation should be paid for? 
1 Payment has often been a barrier. Insurance companies, Medicare and 

Medicaid generally don't pay for written evaluations because they feel 
they are not directly related to treatment. 

2 A group of attorneys and physicians have been working on a solution. 
a Comes down to using the right billing codes. 

Will not be available for a health care practitioner that is 
doing the evaluation strictly for the purposes of the 
guardianship proceeding. 
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(a) Practitioner appointed by the court to conduct a 
capacity evaluation. 

b There will be an article published on how to conduct the evaluation 
and be paid for it, as well as a form to use for the report. 

F When and how should medical evidence be requested and presented. 
1 Ideally, the petitioners in a guardianship proceeding should have the 

medical evidence in hand at the time of filing the petition. 
a Petitioner and legal counsel should evaluate what evidence will be 

needed and attempt to get the evidence before filing the petition. 
b Evidence can then be submitted as part of the initial petition. 
c If not possible, attorney should make arrangements for a medical 

examination and obtain a court appointment of the health care 
professional at the same time the petition is filed. 

d Contested case, the medical evaluation will need to be more 
detailed setting forth the health care professional' s testing process 
and observations which lead the their final conclusion that the 
alleged incapacitated person either does or does not lack the 
functional ability to take in and process information, make 
reasonable decisions based on that processing, and is or is not able 
to provide for the necessities of life, health care or safety because 
of their ability to take in and process information. 

e The health care professional should be prepared to be,called as a 
witness at an evidentiary hearing to testify about their 
qualifications to do the evaluation and the process followed to 
reach their conclusion. 

HI Communicating with People with Disabilities. 
A People with Dementia or Alzheimer's 

l Characteristics of condition. 
a Compensatory skills. 

Since diminished capacity happens over a period of time 
individual has opportunity to develop compensatory skills. 

11 May respond affirmatively even though unclear. 
(a) Response will appear to be appropriate. 

b At moderate stage of impairment receptive communication will be 
much more impaired than expressive communication. 
i Can be signs of problems based on word retrieval. 

2 Minimize stress and anxiety 
a Setting - minimize distractions, background interference. 
b Allow for plenty of time. Sense of urgency can be communicated. 

3 Structure of questions. 
a Simple words. 
b Multiple questions within one statement. 

May have to ask a series of questions to get that bit of 
information you want. 

c Sentence structure: no multiple clauses, particularly dependent. 
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d Questions eliciting yes or no responses are preferable. 
e May be helpful if you have a list of the questions you want to ask, 

and give it to the person to review at the beginning. 
Then go through the questions, asking any follow-up 
questions as necessary. 

f May need to ask question more than once, in different form, after 
some time is passed, to ensure you get an accurate response. 

4 Speak slowly and distinctly. 
5 Repeat information or question if person doesn't respond. 

a Give them extra time to process. 
6 If person is having difficulty communicating, don't hesitate to let the 

person know that it's o.k. 
a Encourage person to continue explaining their thoughts. 

7 If person has difficulty retrieving word, or seem to have used wrong word, 
don't hesitate to suggest a word if you are not clear what they are saying. 

8 Don't start questions with "Do you remember ... " Puts into focus one of 
the individual's main problems. 
a Stressful. 
b Alerts them to use compensatory skills. 

B People with Intellectual Disabilities 
Things to keep in mind. 
a Sometimes verbal and functional skills are not consistent. 

One may be much stronger than other. 
11 Greater verbal skills may mask a lack of understanding 

consistent with functional skills. 
111 Lower verbal skills with greater functional skills may 

deceive you into believing that their functional decision 
making abilities are lower than they may be. 

rv This can sometimes be found in records, such as -
psychological evaluation. 

b Often times people with intellectual disabilities have a difficult 
time generalizing, diminished abstract reasoning ability. 

Generalizing - ability to take concept learned for one 
specific use or circumstance and apply to other. 

11 Abstract reasoning ability - related to generalization. 
(a) Generalizing 
(b) Ability to think and understand beyond immediate 

circumstances. 
m This can also be found in evaluations. 

c People with intellectual disabilities often want to please, and will 
give you the answer they think you want to hear. 

d Transitions may make it harder for individual to focus, converse. 
Try to avoiding meetings at time of day when there is a change 
from one environment to another. 

,, __ j 
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e Medications may make conversations more difficult at particular 
times during the day. 

2 Simple language, short sentences. 
a No dependent clauses, multiple clauses, terms of art, abstract 

words. 
b Break up one question into two or three. 
c Try not to ask yes or no questions only. 

Can ask, following up with question asking for further 
information. 

3 Be very concrete and specific to occurrence. 
a Generalizing issue. 
b Start out by testing their knowledge of basic concepts related to 

issue. 
Do you know who your doctor is, what he does. 

11 General issue of health - do you know what sick means? 
m Specific to present - do you know what diabetes is? 
iv Has doctor told you to do anything. 
v Do you know what that means? 
vi Do you do it? 

(a) Why or why not. 
(b) Did the doctor, or someone else tell you what would 

happen if you didn't? 
c Ask questions more than once in different form 

i Test understanding 
d Ask if understand question and explain it to you. 

C Traumatic Brain Injury 
1 Often have impulse issues, short attention span. 

a Converse in quiet environment, less stimuli 
2 Often have difficulty processing information or questions. 

a Give the person time to answer questions. 
b Don't assume that if they have difficulty answering question at 

first that they don't have the information. 
3 May have similar issues re abstract reasoning, executive functioning. 
4 Concrete, specific, take through timeframe. 
5 Simple language, direct, short sentences, few clauses. 
6 Consider meds, transitions. 

D Deaf Individuals 
1 Expect exaggerated facial expressions and body language. 

a Consider using greater gestures, facial expressions. 
2 Find out if lip read. If do, then make sure don't have moustache, etc. 

covering lips. 
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WllVGS: Tl:;e Cballe1ages of S'ltbniittin/; 
·Con?tpetent lW!ledical Evidence oj~J12capacity in 
Guardia11sb~p Pr,o,:eedings 
by Robert Denton 

Guardianship is one of many methods available to help 
ensure that the needs of an individual with limited mental 
capacity are met Other than possibly mil commitmen~ it is the 
most drastic one. A finding of incapacity by a court and the 
appointment of a guardian results in the loss of freedom to 
direct one's life and make basic choices. Because of the 
significant impact it can have on one's life, it is crucial that 
competent, persuasive evidence is presented to the judge 
regarding the individual's incapacity. 

Capacity is about decision-making. Many disorders can impair 
one's capacity to make decisions. Dementia or Alzheimer's 
disease, mental illness, intellecnrnl disability, traumatic brain 
injuries, and strokes are some of the most common causes of a 
decreased ability to make adequate decisions for oneself. With 
some of these impairments, the individual's capacity is likely 
declining. With others, it will be static. It is possible that the 
functional decision-maldng skills of an individual with an 
intellecntal disability or traumatic brain injury may improve, 
even though their medical/cognitive abilities remain static. 
Medical evidence for each of those conditions may come from a 
different type of health care practitioner using different 
e."GllDinations and test results. With advances in medicine many 
individuals with these conditions live longer. More individuals 
need a substitute decision-maker, and our medical knowledge 
is far more sophisticated. The former places a greater burden 
on the medical community as it is asked to provide more expei.t 
opinions about an individual's capacity, and our advanced 
knowledge makes the question of the e."1ent of one's capacity, 
and its dw:ation, more complicated. 

Before a guardian can be appointed for an individual, a 
court must find that the person is incapacitated. "Incapacitated" 
or "incapacity'' 
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is measured by functional limitations and means a 
judicial determination after proof by clear and 
convincing evidence that an adult's ability to do the 
following is impaired to the extent that the individual 
lacks the ability, even with appropriate technological 
assistance, to meet the essential requirements for 
financial protection or ph}"Sical health, safety, or 
self-care: (a) receive and evaluate information; 
(b) make and communicate decisions; or (c) provide 
for necessities such as food, shelter, clothing, 
health care, or safety. 

Utah Code.Ann. § 75-1-201(22) (LexisNe."tis 2013). Until 2013, 
a finding of incapacity required that the individual have a "mental 
illne5$, mental deficiency, physical illnes.5 or disability, chronic use 
of drugs, chronic intoxicatioil, or other cause" for their inability 
to "make or communicate responsible decisions." Utah Code Ann. 
§ 75-1-201(22) (Le.<dsNexis 2012). Now there is no statutory 

requirement to prove a physical or mental cause for incapacity. 
The focus is solely upon the individual's functioning. Howe\'el; 
evidence of a physical or mental basis for the alleged incapacitated 
person's functional limitations should be availitble to the judge. 
Since incapacity must be proven by clear and convincing 
evidence, a judge may be less willing to find incapacity when 
there is no identified cause for the limited functional abilities. 
The strongest case of incapacity will include proof of a physical 
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or mental impairment, functional limitations that :uise specifically 
from those impairments, and how those functional limitations 

directly render the individual unable to receive and evaluate 
in.formation, make and communicate different types of decisions, 

or provide for necessities such as food, shelter, and clothing. 

The medical evaluation of incapacity should be detailed, setting 
forth the health care professional's testing process and observations 
that led to his or her conclusion. There should be sufficient 
e\~dence to demonstrate in what areas of life the individual needs 
a substin1te decision-maker. The law prefers a limited guardianship. 
Utah Code Ann. § 75-5-304 (Le."<lsNe.\is 2013). A petitioner must 

be able to identify the specific deficits the indMdual has because 
of the individual's limited capacity. Areas of decision-making 
autho1ity could include medical, financial, residential, and 
prevocational habilitation. The medical and functional evidence 
should prove decision-making deficits in each of the areas the 
petitioner wants to be :included in the guardianship. 

The medical and functional evidence workgroup at the November 
6, 2013 guardianship summit identified three issues that are most 
clitical and problematic in relation to the guardianship court 

process: ( l) the minimal information necessary for the comt to .. 

make a deCision on the issue of capacity; (2) cost as a barrier 

to obtaining competent medical evidence; and (3) identif)mg 

critical decision points and die resources available from when 

the need for a guardian is first identified by the co mt to appoint 
a guardian. This final issue is particularly important when events 

or circumstances arise that place the alleged incapacitated 

person at greater risk of harm. 

Minimum Information Needed by the Com't 
Providing the best medical evidence of incapacity is not simple. 

The health care professionals are not necessarily clear about 

the type of information that is most useful to the judge. There is 
nothing specific in the law about the type of information a health 
care professional should provide to the court. Practitioners 
often do not know when tllis information is presented or what 
form it should take. Attorneys often do not know which type of 
health care professional is the. best source of medical information 
of incapacity and how the health care professional will be 
reimblU"sed for the cost of preparing the necessaiy information. 
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At the stunmit, health care professionals talked about va.dous 

difficulties they have in miting an evaluation of an individual's 

decision-making capac~~ They do not always understand the 
legal terminology involved in guardianship proceedings. There 
can be inconsistencies between the legal terminology and the 

medical terminology they use on a daily basis. On the other 
hand, attorneys representing the parties may not be as familiar 

with the medical terminology relevant to conditions that might 

render an individual incapacitated. The two professionals need 
to work together to make stU'e there is a clear understanding of 
the medical-legal relationships. This is particularly true when 
the health care professional has not treated the alleoed b 

incapacitated person but is asked by the parties or the judge for 
an evaluation. Some guidelines in blending the medical and 
legal for both the health care professionals and the attorneys 
would be helpful, perhaps v.ith a well-crafted evaluation form. 

Often the alleged incapacitated person's condition is declining. 
This presents greater challenges to both attorneys and health 
care professionals evaluating the individual. Given the strong 
preference for limited guardianship, the focus must be on what 
the alleged incapacitated person can currently do or will likely 
be able to do in the near future. Trying to structure a guardianship 
to anticipate the inevitable decline while at the same time 

maintaining the individual's fundamental. right to make decisions 
about important parts of their lives is uicky. Health care 
professionals can assist with this by projecting, to the e.'Uent 
possible, a timeline for the decline. With this, changes to the 
guardianship cari be a relatively simple matter. At the same time, 

prognosing this timeline cannot be specul.afu.-e. 

At least one health care professional was unclear on his role 
when conducting the evaluation. Are they supposed to be 
advocates for the alleged incapacitated person or are they 
supposed to provide an objective, neutral opinion? One way for 
the health care professional to meet her need to be an advocate 
would be to include in her evaluation a consideration of 
resources that could be available to the individual. that would 
lessen the need for a guardirul or reduce the scope of the 
guardianship needed. A list of resources typically available to 
individuals with different types of mental impairments would 

help the evaluator in some cases. 

One pai.1 of the discussion was suquising. The workgroup 
panelists assumed that there is a need not to burden health c:u:e 
providers by asking for too much information about the alleged 
incapacitated person's medical condition and to avoid 
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submitting too much information to judges. The responses of 
the health care professionals and judges at the symposium was 

unexpected - some of the health care providers feel that they 
cannot adequately address an individual's capacity in less than a 

ten-to-twelve-page repo11. The judges feel that too much 
information is better than too little. 

Pa}ment for Professional Evaluations 

Many alleged incapacitated persons do not have the income or 

estate to pay for thorough and competent evaluations of incapacity. 
Unfortunately, payors such as private insurance, Medicare, and 
Medicaid only pay for the costs of medical treatment. They will 

not pay fo1· evaluations for other purposes, such as guardianship 
proceedings. This problem is e.ucerbated when the individual 
has received little, or no, medical treatment in the past. Under 
these circumstances, more testing and assessments may be 
necess:uy since there are no records the evaluator c.'Ul refer to. 

Identifyir.g faitical Decision Points and Available Resources 
This generated the lli-eliest discussion in the breakout sessions. 
Representatives of law enforcement at the sessions described 
their .frustration when they come upon a person in need of 
protection who clearly is not capable of making decisions 
necessary to keep out of harm's way. Too often the individual 
does not have a guardian, and there is no other alternative 
available to make sure that decisions can be made to meet the 
individual's needs. Sometimes, depending upon the individual's 
disability, it is difficult to determine where to bring people when 
they are in need of protection. At ~ points, such individuals 
usually do not require acute medical or psychiatlic hospitalization 
and are discharged back into the community with little change 
in condition or available supports. What works for someone 
with a mental illness may not work if the person had a traumatic 
brain injmy or. an intellectual disability. Someone with 
Alzheimer's disease or dementia may benefit from a different 
type of temporary placement. 

Family members often do not understand the process for 
obtaining a guardianship or are intimidated by or do not have 
the money to go through the process to obtain guardianship. It 
can be a long pe.iiod of time between an incident indicating that 
a person cannot make decisions on his or her own and the day 
a guardianship petition is granted. 

Guardianship is not always necessaiy to en5ure that an individual's 
basic needs for food, shelter, clothing, and medical care :u·e 



met. There are alternatives that can be less e."\pensive and allow 
the indi.,.idual to retain greater freedom and independence. 
Advanced health care directives can identify a substitute 
decision-maker when an individual is unable to give informed 
consent to medical care. The law also recognizes a hierarchical 
order of relatives who can be default decision-makers for medical 

care. Utah Code Ann. § 75-2a-108 (l.exisNexis 2013). By a durable 
power of attomey, an individual can grant someone else the authority 
to make decisions and tal{e vai.ious actions on their behalf in 
financial matters. The power of attorney can remain effective 
after the grantor no longer has the capacity to make informed 
choices on his or her own. Trnsts are another vehicle through 
which an appointed person can talre care of the financial affairs 
of another. Of course, none of these options are available when 
the individual has the t)'J>e of mental impainnent that has prevented 
them from ever being competent, such as an intellectual 
disability. likewise, they cannot be created by an individual after 
they become incapacitated. Advanced plruming is required. 

A co mt currently has the ability to grant an emergency temporru.y 
guardianship when circum.Sfinces wru.Tant, or when a guardian 
is not perlorming the guardian's duties. Id. § 75-5-310. Howevei; 
there is no definition of emergency. The judges attending the 
workgroup discussions did not feel constrained by the lack of a 
definition of "emergency." They did not think that the lack of a 
definition has led to any abuse of the provision. 

There was also some discussion in the group about time-limited 
guardianships. Often situations arise when the alleged incapacitated 
person may be in need of greater suppo1t or intervention. The 
steps to tal(e on his or her behalf may be short in duration. A 

temporru:y or time-limited guardianship may be sufficient to meet 
the individual's immediate critical need. At the same time, in the 
majority of these situations, the individual's incapacity will not be 
short lived. He or she will need a guardian long term. In these 
situations, the time-limited guardianship should be avoided. 

The group also discus.5ed the option of civil commitment The 
standards for commitment are different There must be a high 
degree of impairment before an individual can be committed. 
For an individual with mental illness, there must be substantial 
danger that the individual with mental illness will commit 
suicide, inflict serious bodily injury to himself or others, or 
will suffer se1ious bodily injury because he or she is unable to 
meet their basic needs, such as food, clothing, or shelter. Id. 
§§ 62A-15-602(14), -631(10)(b). For an individual with an 
intellectual disability, he or she must pose an immediate danger 

of physical injmy to self or others, lack the capaciLy to provide 
the basic necessities of life, such as food, clothing, or shelter, or 
be in immediate need of habilitation, rehabilitation, care, or 
treatment to minimize the effects of a condition which poses a 
threat of serious physical or psychological injtuy to the 
individual. Id. § 62A-5-312 (13) . 

Commitment will not directly protect the individual's finances. It 
does not reach to most medical needs. For individuals with 
mental illness, it reaches only one pru.·t of the overall medial 
need- mental health treatment. Commitment will last only as 

long as the risk of seiious harm to self or others remains. For 
people with mental illness, sometimes their condition is cyclical. 
For others, while they are talting their medications, they may not 
pose the necess:uy risk. Commitment can be a relatively 
shorHerm answer. It can be little more than a mechanism for 
c1isis management. 

Forms 

There is a Repo1t on Clinical.Evaluation f01m on the Utah State Cotu1S' 

website. It asf\s for the critical information of capacity needed by 
a court. It may not accommodate the evaluator who feels the need 
to provide the court a great deal of information. The report itself 
would not justify payment for the evaluation by a private or public 
insurel: Members of the medical and.functional evidence workgroup 
will tweak the form to meet some of the concerns raised in the 
summit sessions and enhance the likelihood that the evaluator 
will be reimbursed for their evaluation. The revised form must 
be submitted to the Board of District Comt Judges for its approval 
before it can be posted on the Utah State Courts' website. A draft 
of the revised fmm will soon be posted on the WINGS website, 
htij>://www.utcourts.gov/howto/family/JJC/wings/. 

Outline of Resom·ces Available 
WINGS will outline the types of resources that are available to an 
individual with potentially limited decision-malting capacity, fumilies, 
health care providers, public agencies, and law enforcement at 

various points in time when there are threats to the individual's 
ability to meet his or her own needs. Those resources may help 
the individual when a critical need is not being met, provide 
alternative suppo1ts and services so that a. guardianship is not 
needed, or be a resource for individuals as they consider filing 
a petition for guardianship. It will outline the process for 
obtaining an emergency guardianship. The outline will also be 
submitted to the Board of Distlict Co tut Judges for its approval 
before it can be posted on the Utah State Comts' website. 
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iVlfi!GS: Pers.r1n~ ,Cerater'4ed JJlt'i11l/tllit~g anti 
S 11appo1'ted J/Je!cisio11~ ... 1i1aking 
by ilfar_v Jane Ciccarello & Jlattreen HemJ' 

The role of decision-maker for adults with impaired decisional 
abilities is a challenging one, whether decision-makers are acting 

informally or as court-appointed guardians. How should they make 
decisions? Who should they involve in the process, and how 
should they involve them? What information and suppo11 do they 
need and how can they access information and support? How 
should they internet with those providing services to the adult? 

The Utah WINGS person-centered planning and suppo11ed 
decision-making workgroup e.'{Jllored these questions as one of 
three workgroups established by the WINGS steering committee. 
Workgroup members met before, during, and after the November 
6, 2013 guardianship summit. The workgroup's goal was to 
develop an action plan addressing the most pressing issues 
facing surrogate decision-makers and adults with impaired 
decisional abilities. The workgroup focused on educational 
materials and methods for delivering information that would 
best support the decision-making challenges people confront. 

Guariliansllip in Uta.Ii: Bl'ief Ove1"1iew 

Anyone 18 or older has the right to malre decisions based on 
his or her values and beliefs, even if others disagree with those 
decisions. Decision-making crui be burdensome, even stressful 
at times, but few of us would willingly give up the light to make 
our own decisions. Guardianship Jaw is based on the 
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presumption that an adult whose ability to mal\e decisions is 
impaired may need legal protection. 

Utah law, like the U.S. legal system in general, has created 
mechanisms that authorize others to mal{e decisions for 
,persons with impaired decision-making ability. The two most 
powerful mechanisms are guardianships and conservatorships, 
which remove an adult's fundamental iights to malre decisions 
about his or her life. Guardianships and conservatorships 
should be a last resort, after all othei; less i.ntrnsive means have 
been e.~ed and attempted .fast 

In a guardianship action, the court may appoint a person or institution 
to make decisions on behalf of an adult (a "protected person" 
once a guardian or conservator is appointed) that the com1 has 
determined to lack the capacity to make decisions independently. 
Decisions made by a guardian may address residence, health 
care, nutrition, education, and personal care. Conservators make 
decisions about a protected person's estate. Comts may appoint 
a guardian, a i:onservatoi; or both, and the guardian and 
conservator may be the same person or entity, or two different 
people or entities. If the com1 does not appoint a conservatoi; 
the guardian assumes some of the conservator's responsibilities. 

Utah law prefers that guardianships be limited to the authority 
needed to provide protection for an adult with impaired 
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1m·proving Health Care 
Communication for Persons 
. with Mental Retardation 

. DENNIS C. HARPER, PhD 
JOHN S. WADSWORTH, MA 

Bo1h aulhol'3 are wilh the Department of Pediatrics, Division 
of Developmental Disabilities, University of Iowa Hospilals and 
Clinics in Iowa Clty. Dr. HUJ1>er is Professor of Psychology, 
and Mr. Wadsworth is Research Associate. 

"A Strategy to Train Health Care Professionals to Communi­
cate with Persons with Mental Retardation," a brief review of 
lhe educational materials, appeared in Academi~ Medicine, vol. 
66, pp. 495-496, 1991. 

The educational material and evaluation were made possible 
by a grant from the Joseph P. Kennedy, Jr., Foundation and a 
grant from lhe University of Iowa Video Proouction Fund. The 
College of Medicine and College of Nursing at the University of 

· Iowa participated in the development of the training manual. 
Tcarshcct requests to Dr. Harper at the Division of Develop­

mental Disabilities, l!niversity of Iowa, 341 University Hospital 
School, Iowa City, IA, 52242, telephone 319-353-6139 •. 

Synopsis .••••••••••••••••••••••••.•••••••••. 

There has been little effort directed at training 
health care professionals in behaviors and attitudes 
that are effective in communicating with persons 
with mental retardation. Such training would be 
beneficial not only to assist those with congenital 

CHANGES JN ethical and legal staodaJ"ds of care 
have expanded the rights of persons with mental 
retardation to be informed about and have input 
into their health care decisions. Open and interac­
tive communication between the health care pro­
vider and the patient with mental retardation dem­
onstrates respect for the patient's self-deter­
mination and fosters mutual cooperation (1). 

Health care providers need to adapt information 
to the needs of the person with mental retardation 
to facilitate this process (2). The number of persons 
who are identified as having mental retardation is 
growing due to increased longevity; most of those 
surviving into their senior years (S5 and older) have 
a mild degree of impairment (3). Persons with 
mental retardation, especially the milder fonns, are 
increasingly taking part in vocational, residential, 
and health care programs along with their nondisa­
bled peeIS (4). Yet, most health care professionals 

cognitive deficits but for those with acquired cen­
tral nervous system conditions· as well, for example. 
dementia. Persons with mental retardation are 
living in community settings in greater numbers 
and increasingly partidpating in vocational. resi­
dential, and health care programs. Yet. most health 
care professionals are not routinely offered an 
opportunilJI. to gain experience interacting with 
people who have limited ability to express and 
understand health care information. 

An education. program was focused on health 
care professionals' use of basic communication 
skills· when providing health information to an. 
adult who is mentally retarded. A self-study in­
strucJional text and a 20-minute companion video 
provided methods of communicating with a patient 
with mental retardation in medical and dental care 
settings. . Resident physicians, medical students. 
nurses, and nursing assistants Improved their com­
munication skills, knew more about mimtal retarda­
tion, and were more proactive in health care 
interviews fallowing training. 

Health care training needs to incorporate edµca­
tional opportunities f octaing on skills to assist 
special populations. Brief. structured, and interac­
tive skill training in communication offered early in 
the health care professional's carur has positive 
benefits for the recipient and· the provider. 

are not routinely offered an opportunity to gain 
experience interacting with people who have a 
limited ability to express and understand health 
care information. 

A review of the current literature demonstrates 
.. that health care professionals in training need to be 

routinely exposed to educational information, role 
models, skill training, and clinical experiences 
which promote communication with patients (5). 
Professionals would benefit by learning how to 
tailor their communications specifically to meet the 
needs of persons with disabilities (6). Otherwise· 
misinformation, myths, selective experiences, and 
situational factors (for example, the content of the 
communication) are likely to guide communica­
tions. 

Persons with mental retardation are able to 
participate actively in their own health care; how­
ever, some persons with mental retardation require 
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guidance and assistance in facilitating walogue (2). 
Developing relationships with patients with whom 
communication is difficult may be even more 
important than doing so with a fully communica­
tive patient (7). Moreover, the right of persons with 
mental retardation to be informed and make deci­
sions about health care· options is more than 
morally virtuous; it has become a legally enforce­
able civil right, which has been increasingly ex~ 
panded by the courts in the past two decades (8). 
The passage of the Americans with Disabilities Act 
in 1990 has further reinforced the rights of those 
with disabilities to have equal access to all aspects 
of society's services.. . 

There has been a general lack in the training of 
professionals ·in behaviors and attitudes that are 
effective in communicating with persons with men­
tal retardation (9). The available communication 
enhancement strategies need to be adapted to the 
health care setting and integrated into training 
curriculums (10) in the same way that training has 
been provided for professionals whose patients are 
adults, children, the mentally ill, and the elderly 
(11). This observation is especially true for popula­
tions that are often stigmatized and perceived as 
being "undesirable" or "uncooperative" patients. 
Providing a learning experience in which trainees 
are exposed to members of these populations is 
important if negative attitudes and stereotypes are 
to be countered and positive skills are to be 
developed. 

The educational program described in this report 
provides instructions concerning effective commu­
nication with persons who have mental retardation 
regarding the implementation of their health care 
regimen, and it may be used to provide an oppor­
tunity for health care providers to practice commu­
nicating with a person with a developmental dis­
ability in a health care setting. Evaluation of the 
program demonstrates that basic communication 

skills are often not generalized to unique patient 
populations by t~ned health care . professionals 
unless specific training is provided in regard to 
these unique patient populaµons. 

Educatlonal Materials 

"Making Co.ntact: A Strategy to Train Health 
Care Professionals to Communicate with Adults 
with Mental Retardation" (12) consists of (a) a 
2S-page self-instructional text, (b) a 20-minute com­
panion VHS video presentation in which health 
care professionals model functional methods ·of 
assessing and responding to the level of under­
standing of a patient with inentat retardation in 
health care settings, and (c) instructions for devel­
oping practice opportunities for the trainees. Addi­
tional material included with the educational pro­
gram consists of instructions on the use of the 
program and evaluation materials. Trainees gener­
ally complete their review of the materials within 
4S minutes. The educational materials are available 
from the authors. 

The text and companion video outline two areas: 

• The physical and cognitive characteristics of 
mental retardation, including its nature, etiologies, 
and vocational outcomes were gathered from stan­
dard ref~rences describing mental retardation (JJ). 
This nanative emphasizes the unique capabilities of 
people to hold and express values and choices 
within tbe limits of their capabilities. Attitudinal 
factors that influence . the perception and treatment 
of persons with mental retardation are also pr~ 
sented. 
• The behaviors of health care providers, which 
enhance communication, . are presented through 
narrative and video demonstration. These behaviors 
include 

I. leveling: physical posturing that results in the 
participants having comparable eye level (14). 

2. use of declarative sentence structure: Infor­
mation describing the speaker's world is provided 
and accompanies the actions of the speaker. This 
guideline is suggested in "Studies of Language 
Interacting with Developmentally Disabled Persons 
and Care Providers," by B. A. Kenefick, New 
York State Office Mental Retardation Developmen­
tal Disabilities, Albany, 1986 (unpublished paper). 

3. use of open-ended questions to avoid acquie­
scence: the reliability and validity of responses 
provided by persons with mental retardation is 
threatened by the tendency to acquiesce, to provide 



answers which "please" the interviewer. The use of 
open-ended questions is a preferred strategy (15). 

4. providing corrective feedback: feedback to 
the client following recall permits the correction of 
facts as well as the opportunity to reinforce partici- -
pation (16). 

5. removing distracting objects: communication 
should occur in a quiet, distraction-free area (14). 

6. removing distracting individuals: communica­
tion should occur in private (15). Although persons 
accompanying the patient may offer important 
information, the patient should be the primary 
focus of the professional relationship. 

Methods 

Evaluation was designed to assess the ability of 
the health care professionals to use basic communi­
cation skills when interacting with an adult with 
mental retardation. The design used is a pretest­
posttest · and a 6-week followup treatment with 
subjects staggered in time to control for the effect 
of the ongoing education or practice which subjects 
may have experienced independent of the education 
program. 

Subjects. Volunteers were recruited to represent a 
broad range of health service providers who are po­
tential consumers of the educational program. Sub­
jects who completed the evaluations included the 
following groups: 

• 12 nursing assistants recruited from the Univer­
sity of Iowa Hospitals and Clinics and from a local 
residential care facility who had high school educa­
tions, 
• 9 nurses recruited from the University of Iowa 
and a residential care facility who had recently 
completed a bachelor of science degree in nursing, 
• 12 medical students recruited from the University 
of Iowa College of Medicine who were in their 
second year of the medical training program, and 
• 11 resident physicians recruited from the Univer­
sity of Iowa Hospitals and Clinics and the Veterans 
Administration Medical Center located in Iowa 
City ·who had completed a residency program in 
general medicine. 

All persons had previously completed course 
work focusing on patient communication as re­
quired for entry into their respective professions. 
None of this course work focused specifically on 
communication with patients with limited cognitive 
or verbal skills. 

Table 1. Pretest, posttast, and followup scores In communlca· 
tion skllls of health professionals 

Open questions• ••••.••••..••. 
Corrective feedback1 •••••••••• 

Declaratlve sentences 1 •••••••• 

Lavellng2 •••••••••.••••••••••• 
Remove distracting ob.lecta2 •••. 

. Remove distracting personaz ••• 

Open quastlons1 •••• ." ••••••••• 

Corrective feedback1 •••••••••• 

Oeclaratlve sentences' •...•••• 
Levellng2 ••••.•.•••••• ; ••••••. 
Remove distracting objec:ts2 •••• 
Remove distracting persons2 ••• 

Open questlons1 •••••••••••••• 

Corrective feedback1 •••••••••• 

Declarative sentences' .•••••.• 
Lavanng2 ••••••••••••••••••••• 
Remove distracting objects2 •••• 
Remove distracting persons2 ••• 

Open questions' •••••••••••••• 
Corrective feedback' •••••••••• 
Oeclarallve sentences 1 •••••••• 

Levellng2 ••••••••••••••••••••• 
Remove distracting objects2 •••• 

Remove distracting personr • •• 

l I med/ca/ /N/dant3 

31.8 66.0 58.9 
43.9 37.5 52.8 

110.8 67.2 80.2 
10 11 11 
6 11 11 
5 10 10 

12 medlca/ "1Udlnla 

32.3 50.1 129.4 
80.8 72.7 38.9 

143.4 105.4 45.8 
11 12 12 
2 12 11 
9 12 12 

9nursea 

61.2 65.2 39.9 
44.2 36.3 22.1 

103.1 71.3 88.7 
9 9 9 
3 9 9 
2 8 5 

30.7 52.1 36.3 
14.5 58.5 28.0 
58.4 49.0 63.5 
12 12 3 
3 10 12 
4 12 12 

1 Mean number ot secondl when ea.ch akUI wu uaect. 
' Total number ol rola plays wt>lln beh&vfar occurrad. 

Design. The training procedure was as follows: 
subjects were pretested via a videotaped role play 
with a patient with mental retardation; subjects 
read the manual and viewed the video components 
of the educational material; subjects were posttes­
ted via a second videotaped role play with a patient 
with mental retardation; and subjects completed a 
posttest for retention of knowledge of communica­
tions skills. 

Subjects were paired within their professional 
group ·and the members of each pair randomly 
assigned to one of two groups. The communication 
skills of the first group were evaluated immediately 
before and then 1 week after they had read the 
manual and viewed the video. The skills of the 
members of the second group were evaluated in the 

· same sequence as those of the first group, but the 
first role play evaluation was delayed so that it 
coincided in time with the second evaluation of the 
paired membet · of group one. Thus, it could be 
determined if there were other educational events 
which may have caused an increase in communica-



tion skills independent of the educational materials 
and role plays. The skills of both groups were 
evaluated for a third time after 6 weeks to assess 
the subjects' retention of the communication skills. 

Measures. To assess the health professionals' abil­
ity to use the desired communication skills, they 
were videotaped in a model be8tth care examina­
tion room while . performing the pretest, posttest. 
and followup health care role plays (that is, exam­
ining and caring for a minor bum) with an adult 
patient who simulated having a moderate degree of 
mental retardation. These adults with moderate 
mental retardation were verbal, capable of follow­
ing two-part instructions, and were all employed 
and residing in community-based programs. The 
subject-trainees also completed a short quiz about 
the educational material immediately following the 

. pre and posttest role plays. T:he trainees' use of the 
six communication behaviors that are the focus of 
the educational materials were later observed by 
one of three research assistants who were blind to 
the evaluation procedure; they had been trained to 
identify reliably the six behaviors to a 8S percent 
occurrence agreement criteria. These observers re­
corded, in real time on a Datamyte 1000 hand-held 
data collector, codes reflecting the presence of the 
six communication behaviors which have been op­
erationally defined for observation and coding pur­
poses. 

We constructed and a res.earch associate scored a 
20-item quiz that required subjects to recall specific 
information about the basic characteristics of men­
tal retardation, which bad been presented in the 
educational materials. 

Results 

Reliability of the observen. The three observers 
. were trained before beginning observation of the 
videotaped role plays to identify reliably the six 
communication behaviors to a 8S percent criteria. 
To ensure that the behaviors were continuously and 
reliably observed during the data collection process, 
2S videotaped role plays (20 percent of the total 
number of videotaped role plays) were reviewed by 
all three observers. The observers were not aware 
which videotaped role plays were used for reliabil­
ity testing. Because of the high accuracy of the Da­
tamyte recording system, it was not expected that 
observers wotild agree on both the communication 
behavior and the exact time (to the second) when 
each behavior occurred. Rather, reliability on oc­
currence was determined by SCQ!Jential analysis of 

the recorded behaviors. Therefore, agreement oc­
curred when . the observers agreed upon the se­
quence of behaviors and the behavior was recorded 
by all three observers within the same S-second in­
terval (that is, the observers agreed that leveling 
preceded an open-ended question followed by a re­
sponse from the confederate, and the observers 
were within S seconds of each other in recording 
those events). Occurrence agreement among observ­
ers ranged from 76 percent (use of declarative sen­
tences) to 100 percent (leveling, removing distract­
ing persons) suggesting an acceptable level of 
observer scoring consistency. 

Subjects' use of the communication skills. The data 
were examined to determine if members of the four 
professional groups benefited equally from the 
communications training program. Resident physi-

. cians, medical students, and nursing assistants in­
creased their use of open-ended qu~tions (I-test, 
P< .OS) and corrective feedback (t-test, P< .OS) 
while decreasing the amount of time they s.;ent us­
ing declarative sentences (I-test, P< .OS), as can be 
seen in table 1. All professional groups increased 
the use of leveling, removing distracting objects, 
and removing distracting persons. The amount of 
time spent providing practia; and corrective feed­
back increased following training, but the amount 
of time decreased at followup. This may have been 
due to ·an improvement in the simulated patients' 
abilities to perform the desired behaviors over time. 
A one-way analysis of variance employed to com­
pare the number of seconds when the skills were 
used and the open-ended questions, corrective feed­
back, and declarative sentences that were used indi­
cated that there were no effects by profession . on 
posttest scores that were significant at the P< .10 
level. 

Data from the knowledge quiz indicated that the 
nursing assistants benefited most from the educa­
tional materials (table 2). This group increased the 
number of questions answered correctly from pre­
test (68 percent correct) to posttest (76 percent 
correct), and a t-test for related means indicates 
this increase is sigmficant at the P> .OS level. 
Members of the other professional groups, groups 
who may have had collegiate level instruction about 
mental retardation, did not raise their scores signif­
icantly. 

The final analysis focused upon differences be­
tween the two paired groups-the 22 subjects who 
·initially received the educational materials and the 
22 subjects who served as tontrols for the evalua­
tion. Initial analysis indicated persons who served 



. as controls did not improve their performance as 
they waited to receive the educational materials. 
The members of the control group did improve 
their use of the communication s.kills following 
their study of the educational materials. A one-way 
analysis of variance ·employed to compare the 
number of seconds when the skills were used and 
the open-ended questions, corrective feedback, and 
declarative sentences used indicated that there were 
no group differences on posttest scores. Similarly, 
there were no group differences in the number of 
role plays in which leveling, removing distracting 
people, and removing distracting objects occurred. 
Data from the quiz indicated that there were no 
differences between group . members in their ability 
to increase the percent of questions answered 
correctly. 

Discussion 
.• 

The results of the evaluation process indicated 
that despite previous interpersonal communication 
training within . their respective professional pro­
grams, the health care professionals, regardless of 
professional status, often did not use basic commu­
nication skills before reviewing the educational 
materials. Participants often conducted interviews 
with the examination room door open into a public 
hallway, and their communication primarily con­
sisted of directive instructions · with a minimal 
amount of patient interaction. It is unclear if the 
health care professionals who were the subjects of 
this study would perform similarly if the simulated 
patient had not had mental retardation. 

The short presentation of the communication 
skills, within the context of the health care setting 
with video examples of health care workers effec­
tively using the skills to communicate with actual 
persons with mental retardation, was effective in 
changing some of the communication behaviors 
used by the participants. The effectiveness of the 
educational materials on improving communication 
skills was not different for heahh care professionals 
with advanced educational degrees than for persons 
with less education-they appeared to gain more 
knowledge about mental retardation than the per­
sons with advanced degrees. 

Members of health care groups from all educa­
tional backgrounds were successful at incorporating 
the contents of the program into their interactions 
with the simulated patients with mental retardation. 
Informal feedback from all participants in the 
training program indicated that they felt they 
would more likely use the techniques with all 

Table 2. Health professionals' knowledge of mental retarda­
tion, in percentages 

Medical residents .......... . 
Medical students ••••••••••.• 
Nurses ••••••••••••••••••••• 
Nursing aaslstanta •• •..••..•• 

85 
87 
BO 
68 

Conec:t-

85 
88 
83 
76 

patients, that the persons with mental retard.ation 
were "more able" than they had previously as­
sumed, and that such role play experiences should 
be combined with their clinical training. 

The degree to which th.e educational materiai 
altered attitudes is unclear and difficult to measure. 
Such a5sessment of attitudes toward disability 
groups is often limited to written surveys, which 
.have revealed mixed results (9). Data that docu­
ments changes in activities (for example, increasing 
access to health care, working with disabled pa­
tients) are more difficult to obtain, but are a more 
robust indicator of positive attitude change. Health 
care professionals, in general, do profess positive 
regard for persons with disabilities and try to treat 
them as they would nondisabled patients. ·Yet, 
many professionals do not afford persons with 
mental retardation the same privacy and . informa­
tion· that they might accord nondisabled patients, 
often because of limited skills and training in 
dealing with those with cognitive disabilities. 

This study suggests that health care professionals 
need educational opportunjties in which they can 
learn and practice techniques for use with special 
populations. It cannot be expected that persons will 
generalize the communication skills that they have 
learned with "normal" adult patients and adapt 
them to meet the needs of these special patient 
populations. This may be especially true for patient 
populations for whom it is generally and maccu­
rately perceived that they cannot provide accurate 
information nor follow directions. 

When ·patient populations are stigmatized, it is 
incumbent for educators to provide additional 
training to their students to help them better serve 
these persons by identifying techniques to overcome 
stigmatizing barriers, such as the barriers created 
by difficulties in communication. Through positive 
learning experiences, negative stereotypes, where 
present, can be dispelled and more positive atti­
tudes towards persons with mental retardation 
developed. As the program we present demon­
strates, opening communication requires a mini­
mum investment of time and effort. 

liby-JUJW 1912. Vol. 107, No. 3 3111 



References •••••••• • •••••••••••••.••••••••••. 

J. Silva, M. C.: Assessing competency for informed consent 
with mentally retarded minors. Pediatr Nurs 10: 261-265 

(1984). 
2. Raffier-Engel, W.: Doctor-patient intcractlon. John Benja­

mins Publishing Company, Philadelphia, 1989. 
3. Janicki, M. P., and Wisniewski, H. M.: Aging and devel­

opmental disabilities. Paul H. Brookes Publishing Com­
paµy, Baltimore, 1985. 

4. Baroff, G. S.: Mental retardation: nature, cause, and 
management. Hemisphere Publishing Corporation, Wash­
ington, DC, 1986. 

5. Fisher, S., and Todd, A. D.: The social organization of 
doctor-patient communication. Center for Applied Linguis­
tics, Washington, DC, 1983. 

6. Romano, M. D.: Improving physician-patient communica­
tion. In Communications In a health care setting, M. 0. 
Eisenberg, J, Falconer, and L. C. Sutkin, editors. Charles 
C Thomas, Springfield, IL, 1980, pp. 218-270. 

7. Enelow, A. J., and Swisher, S. N.: Interviewing and pa­
tient care. Ed. 3, Oxford Univ~ity Press, New York, 
1986. 

8. Sassman, E. A.: Ethical considerations In medic:al treat­
ment. In Handbook of mental retardation, J. L. Matson 
and J. A. Mulick, editors. Pe.rgamon Press, N~ York, 

Financial and Time Costs 
to Parents of Severely 
Disabled Children 

BARBARA LEONARD, RN, PhD 
JANNY DWYER BRUST, MPH 
JAMES J. SAPIENZA, MA, MHA, MBA 

Dr. Leonard is an Assistant Professor, and Ms. Brust is a 
Research Fellow in the Maternal and Child Health Major, 
Division of Human Development and Nutrition, School of 
Public Health, at the University of Minnesota. Mr. Sapienza is 
an Administrative Fellow of Sutter Health, a Sacramento-based 
multihospltal system. 

This project was supported by BRSO 0696522559 awarded by 
the Biomedical Research Support Grant Program, Division of 
Research Resources, National Center fO\' Research Resources, 
National Institutes of Health and by Sigma Theta Tau, Zeta 
Chapter. 

Tearshect requests to Dr. Barbara Leonard, Box 197 UMHC, 
University of Minnesota, MN 55455, telephone 612-624-2147. 
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cent of all children have a chronic illness, and 1-2 
percent have a severe chronic illness (1). Because 
the care of these children is often demanding and 
expensive, many families face financial difficulties. 
For example, Newachtck and McManus (2) re-
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Synopsis ..•...•••..•....••.•.....•..••.•••.. 

This paper considers the fmancial burden of 
parents caring for severely diSabied children. A 
model to predict parents• out-of-pocket expenses 
and caregiving time demands is described. 

Discriminant analysis "correctly classified high 
and low group membership for out-of-pocket ex­
penses and caregivlng time_ at 72 percent and 77 
per.cent. respectively. Expected rates were 50 per­
cent. Time spent caregiving was the best predictor 
for out-of-pocket expenses, and out-of-pocket ex­
penses was the best predictor of caregiving time. 

A need-based approach for the distribution of 
resources that recognizes and adjusts for caregiving 
time and out-of-pocket costs is recommended. 

ported that children limited. in their activities use 
more medical services than · other children, espe­
cially hospital-based services and nonphysician 
health services, and that out-of-pocket expenses 
were two to three times higher. They also report 
that there is an uneven distribution of f'mancial 
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.SUPPORTING THE EMPLOYMENT SUCCESS OF · : .. . 

· RETURNING SERVICE MEMBERS WITH TBI & rTSD • : · 

Tips for Communicating with People with 
Tra·umatic Brain Injury (TBI) & Post-Traumatic 
-Stress Disorder (PTSD) 
Not everyone has experience communicating with people with dlsabillttes. However. It should not be Intimidating. 
Appropriate etiquette when interacting with people with dlsablllties Is based primarily on respect and courtesy. 

Listed below are some general suggestions for communicating with people with disabilltles. as well as things to keep In mind 
when interacting with those with combat-related conditions such as Traumatic Brain Injury (TBI) and Post-Traumatic Stress 
Disorder (PTSD). These tips can. apply both Inside and outside of the workplace to veterans and non-veterans alike. 

GENERAL TIPS FOR COMMUNICATING WITH PEOPLE WITH 
DISABILITIES . 

• When introduced to a person with a disability. It Is ap­
propriate to offer to shake hands. People with limited 
hand use or who wear an artificial limb can usually shake 
hands. (Shaking hands with the left hand Is an acceptable 
greeting.) 

• If you offer assistance to the person. wait_ until the offer 
is accepted. Then llsten to or ask for Instructions. 

• Treat adults as adults. Address people who have dlsa~ill­
ties by their first names only when extending the same 
familiarity to all others. 

• Relax. Don't be embarrassed If you happen to use com­
mon expressions such as "See you later." or "Did you hear 
about thatr that seem to relate to a person's dlsabllity. 

• Don't be afraid to ask questions when you're unsure of 
what to do 

TIPS FOR GOMMUNICATING WITH PEOPLE WITH TBI 
(Note: Many people who have TBI don't need any assistance.) 
• Some people with TBI may have trouble concentrating or 

organizing their thoughts. If you are In a public area with 
many distractions. consider moving to a quiet or private 
location. and try focusing on short-term goals. 

• Be prepared to repeat what you say. orally or in writ­
ing. Some people with TB1 may have short-term memory 
deficits. 

• If you are not sure whether the person understands you. 
offer assistance completing forms .or understanding 
written instructions and provide extra time for declston­
maklng. Walt for the·lndlvidual to accept the offer of 
assistance; do not ~over-assist" or be patronizing. 

• Be patient flexible and supportive. Take time to under­
stand the Individual. make sure the Individual understands 
you and avoid interrupting the person • . 

TIPS FOR COMMUNICATING WITH PEOPLE WITH PTSD 
(Note: Many people who have PTSO don't need any assis­
tance.) 

• Stress can sometimes affect a person·s behavior or work 
performance. ao your best to minimize high pressure 
situations. 

OFRCF. OF DISABILITY EMPLnVMEHT POUGV • vmnflNS" EMPLOYMENT &- TIIAINING SERVICE I VOICE: t-861HllE141Dl (633-7366) • m: l·B77·8B!l-6627 I WWW.AMERICASHIROESATWDRK.llOV 
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