IN THE SECOND DISTRICT COURT, DAVIS COUNTY
STATE OF UTAH

ALLIANT TECHSYSTEMS, INC., RULING ON PETITIONER’S AND

RESPONDENTS’ CROSS MOTIONS

Petitioner, FOR SUMMARY JUDGMENT

VS.

SALT LAKE COUNTY BOARD OF
EQUALIZATION, UTAH STATE TAX
COMMISSION, and GRANITE SCHOOL

DISTRICT, Case No. 030917933 (Third District Court

case number)

Respondents. Judge Jon M. Memmott

This matter is before the Court on the partiesssrmotions for summary judgment. The
Court has reviewed the moving and responding papkrsg with their supporting
documentation, and the Court’s case file. The Calgi held a hearing on October 26, 2009.
Having considered all of the arguments, and beilly &dvised as to the premises, and for the
reasons set forth herein, the Court DENIES theiBeér's motion and GRANTS the
Respondents’ motion.

BACKGROUND

In the year 2000, Petitioner, Alliant Techsystems, (“ATK "), manufactured missile
rocket motors for private companies who, ultimatelpvided these missile rocket motors to the
United States Navy. ATK used property known asNhgal Industrial Reserve Ordinance Plant

(the "NIROP Property”) to produce these missile rocket motors. The NFREYoperty was



comprised of six (6) parcels constituting approxeha528.48 acres of land and 181
improvements. The United States Navy (tNavy”) owned the NIROP Property and ATK used
the NIROP Property under a facilities use agreen¥dns contract allowed ATK to use the
NIROP Property on a rent-free non-interferencesd$o other private company used the
NIROP Property for any purpose and no other ehtity a facilities use contract permitting use
of the NIROP Property. However, the Navy had oné(llding and maintained fourteen (14)
employees to manage the NIROP Property and inggé€ts operations.

Of the 181 improvements on the NIROP Property, AlB¢d 165 in connection with its
operations, the Navy used 1 for maintenance oNtIROP Property and oversight of ATK and
its operations, and 15 were vacant.

In 2000, Salt Lake County assessed ATK a privilegeagainst the NIROP Property,
pursuant to Utah Code Ann. 8§ 59-4-101, based ondhe of the property possessed or
beneficially used by ATK. The Salt Lake County asee determined that 144 of the
improvements contributed 99.7% of the value ofil@OP Property, and that 15 of the
improvements contributed no value.

ATK has exhausted all of its administrative renesdhrough the Utah State Tax
Commission and comes to the Court seeking relhfthe assessed privilege tax imposed under
Utah Code Ann. 8§ 59-4-101 based on an exemptiomdfau subsection 3(e) of the statute. ATK
argues that the Navy’s retained control of the NIFRRYoperty resulted in ATK having less than
“exclusive possession.” ATK also argues that agsgssprivilege tax according to the full value
of the property was a violation of the SupremacguSe of the United States Constitution as a

tax on the federal government’s retained intereghé NIROP Property.
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Respondents argue that ATK was subject to thel@g tax under Utah Code Ann. 859-
4-101. Respondents argue that ATK did not quabfythie exception to the tax contained within
subsection 3(e) because ATK did not have a lease&)ip or easement from the Navy and/or
because ATK had exclusive possession of the NIR@Ppd?ty.

Following a telephone conference on issues behisecourt! a complete briefing of the
parties’ cross motions, and at the conclusion ef@ctober 26, 2009 hearing, the Court took the
matter under advisement. Accordingly, the crossanstare now ripe for determination.

ANALYSIS

Summary judgment is appropriate only when, “theagdings, depositions, answers to
interrogatories, and admissions on file, togethi tine affidavits, if any, show that there is no
genuine issue as to any material fact and thatnthvng party is entitled to a judgment as a
matter of law.” Utah R. Civ. P. 56(c).

Here, the parties acknowledged at the OctobeP@®9 hearing that the relevant material
facts to the parties’ motions for summary judgmemetnot disputed. The court will therefore
adopt the factual assertions of the parties’ plegglas its findings in this case. (F&sitioner’s

Memorandum in Support of Motion for Summary JudgmBespondents’ Memorandum in

Support of Motion for Summary Judgmgniccordingly, the Court shall make its

determination on the parties’ motions for summadgment as a matter of law. Two issues are

presented for the Court’s determination.

! According to the strict reading of the partiestt®enent Agreement dated October 1, 2007, thegsmawiere only
to litigate the issue of whether ATK can claim aemption to the privilege tax. (Sdeint Motion for Entry of
Order Resolving All Valuation Claims and for Stagriling Transfer and Reassignment for Further Pdicgs).
During the September 11, 2009 telephone confereitbethe parties, the Court inquired whether thl&ment
Agreement barred ATK’s Supremacy Clause argumeniiowing the telephone conference, however, théiger
informed the Court of their stipulation and agreatrtbat the Settlement Agreement does not bar Abknfraising
its Supremacy Clause argument with the Court. Adiogty, this Ruling will address both of the issuased by
ATK.
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I. Can ATK claim an exemption to the privilege taxassessed under Utah Code Section 59-
4-1017

“[A] tax is imposed on thpossessiomr other beneficial useenjoyed by any person of
any real or personal property which for any reasaxempt from taxation, if that property is
used in connection with a business conducted foiitgrUtah Code Ann. § 59-4-101(1)(a)
(emphasis added). However, a tax is not imposé€thenuse or possession of any lease, permit,
or easement unless the lease, permit, or easeméfgsethe lessee or permitteeeixclusive
possessiorof the premises to which the lease, permit, oe&st relates.” Utah Code Ann. §
59-4-101(3)(e) (emphasis added).

It is not disputed that the NIROP Property washgiefrom state property taxation
because it was owned by the federal governmentUsdeCode Ann. § 59-2-1101(3)(a).
Further, it is undisputed that ATK used the NIRQBgRrty in connection with a business
conducted for profit. Accordingly, the only remaigiissues in this matter are: A) Did ATK have
a permit entitling it to use or possession of the NIROPpRrty; and B) Did ATK have
exclusive possession of the NIROP Property?

A. Did ATK have a permit to use the NIROP Property?

According to Black’s Law Dictionary, the terms “pat” and “license” are synonymous
and a “license” is defined as “[a] revocable pesius to commit some act that would otherwise
be unlawful . . . .” Black’s Law Dictionary 418, 5%2d Pocket ed. 2001). Pursuant to ATK’s
facilities use agreement, ATK had permission taupgcand use the NIROP Property, something
that would otherwise be illegal (as a trespassgriihe Navy’'s permission. When asked at the

October 26, 2009 hearing what ATK had, if not aséea permit, or an easement, Respondents’

2 Respondents argue that ATK did not have a leaseip or an easement. ATK argues that it had enfieThere
is not contention that ATK had a lease or easemvéhtregard to the NIROP Property.
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were without an answer and readily admitted thegjuaent that ATK did not have a permit was
“weak.” The Court agrees and, accordingly, findst the facilities use agreement is a permit.

B. Did ATK have exclusive possession of the NIRGBperty?

Whether ATK had exclusive possession of the NIHR®®&perty “is a matter of statutory

construction and therefore is a conclusion of la@ill Labs., Inc. v. Utah State Tax Comm’n.

936 P.2d 1082, 1084 (Utah Ct. App. 1997). This €muto “construe statutes that grant
exclusions from taxation strictly against the pa#gking an exemption, and that party,
accordingly, bears the burden of proving that ldies for the exemption sought.”.ld

(quotations omitted). See alJgBreat Salt Lake Minerals & Chemicals Corp. vi&iBax

Comm’n. of Utah 573 P.2d 337, 340 (Utah 1977) (“Exemptions framation are to be strictly

construed and all ambiguities are to be resolvddvar of taxation.”). Further, this Court will
“read the words of a statute literally unless sacbading is unreasonably confused or
inoperable . . . [and] presume that the statutalisl and that the words and phrases used were

chosen carefully and advisedly.” Gull Labs., |ri86 P.2d at 1084 (quotations omitted).

ATK argues it did not have exclusive possessiothefNIROP Property because the
Navy retained some amount of management and cafttbée NIROP Property. ATK relies on

Keller v. Southwood North Medical Plaza, Ic.argue that a lease transfers exclusive

possession but that a permit does not. 959 P.2d1002(Utah 1998). While this interpretation
may be appropriate for forcible entry actions, sashin_Keller this interpretation would render
the language of Utah Code Ann. 8§ 59-4-101 non-sahdy their very definition and operation,
a lease, a permit, and an easement transfer ksglta full bundle of rights held by the
landowner. Additionally, the language of the stattwntemplates that a person may have
exclusive possession under a lease, a permit, easement. Sddtah Code Ann. § 59-4-
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101(3)(e). If, as ATK argues, the statute’s usexaliusive possession excepted the retention of
management and control by the landowner (i.e. ey the privilege tax could only be
assessed against a landowner in fee-simple. Steddang is “unreasonably confused and
inoperable,” because the landowner in fee simpkNavy, is exempt from property taxes under

Utah Code Ann. § 59-2-1101(3)(a). Gull Labs., I®86 P.2d at 1084 (quotations omitted).

Moreover, in this matter, much of the managemadtantrol exercised by the Navy on
the NIROP Property was ancillary to ATK’s operasand, therefore, beneficial to ATK. Cf.

Loyal Order of Moose v. County Bd. Of EqualizatoinSalt Lake County657 P.2d 257, 261-63

(Utah 1982). For example, the Navy used their efit ATK’s administration building in Plant
One to provide technical assistance to ATK in thdifllment of Navy contracts. Additionally,
the fourteen (14) Navy personnel were on site toaga the NIROP Property and assist ATK in
the fulfillment of Navy contracts.

Accordingly, because the Court is to interprettan statutes strictly against ATK, and
since there is a presumption that the statutelid,stae Court concludes that ATK was in
exclusive possession of its permit, as contemplatédtah Code Section 59-4-101(3)(e), even
though the land-owner, the Navy, retained tradéldevels of management and control in the
NIROP Property. ATK has presented no evidence guraent that anyone other than the Navy,
the land-owner, had any possession, use, manageon&ointrol of the NIROP Property during
2000. Accordingly, the Court finds that ATK has maét its burden and is not able to avoid the

privilege tax assessed under Utah Code SectionB2t4
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. Is the tax imposed under Utah Code Section 59-401 a violation of the Supremacy
Clause of the United States Constitution?

ATK argues that the privilege tax Salt Lake Cousgessed against ATK was a violation
of the Supremacy Clause of the United States Qatisti because such tax was based on the
full value of the NIROP Property and was not appoed for the management and control
retained by the Navy. Sé¢S. Const. art. VI, § 2. However, the Court fitdat ATK does not
have standing to raise this issue on behalf ofJiiéed States government.

The Supremacy Clause of the United States Cotistitareates rights for the federal

government, not for private individuals.. lleh Shelledy v. Lorgthe Utah Supreme Court

established a three-part test to determine wheartg pay assert the constitutional rights of a
third party. 836 P.2d 786, 789 (Utah 1992). Unties test, the following factors must be
established:

First, the presence of some substantial relatipnbletween the claimant

and the third parties; second, the impossibilityhef rightholders asserting

their own constitutional rights; and third, the dge avoid a dilution of

third parties’ constitutional rights that would uéswere the assertion of jus
tertii not permitted.

In this matter, even assuming the presence obstantial relationship between ATK and
the federal government, there is no impossibilitthe federal government raising its own rights
under the Supremacy Cladsend there is no dilution of the federal governrigerights by

finding that ATK does not have standing to raisgaam on the federal government’s behalf.

% In all cases cited by ATK in support of its arguththat the assessment of the privilege tax ioktion of the
Supremacy Clause, the United States is the pasgrtasg its own rights under the Supremacy Cla8se.e.gU.S.

V. County of Fresno429 U.S. 452 (1977); U.S. v. Nye County8 F.3d 1080 (9th Cir. 1999); U.S. v. Nye County
938 F.2d 1040 (9th Cir. 1991); U.S. v. Hawkins QguB59 F.2d 20 (6th Cir. 1988); U.S. v. Coloraéa7 F.2d

217 (10th Cir. 1980).

Page 7



Accordingly, the Court finds that ATK cannot establthe second and third requirements under
the Shelledyest.

ATK argues that Evans & Sutherland Computer Caton v. Utah State Tax

Commissiomallows the Court to hear constitutional issuesa@diby a party on behalf of a third
party when interpreting the constitutionality oftatute. 953 P.2d 435 (Utah 1997). In Evans &

Sutherland Computer Corporatidmowever, the constitutional rights being asseatedthose of

the defendant, not a third party, and thus, the amapplicable to this matter..ldccordingly,
the Court finds that ATK does not have standingdsert that the assessed privilege tax is a
violation of the Supremacy Clause on behalf offdteral government.

Further, the Court notes that even assuming AT&dtanding to assert their Supremacy
Clause argument, the privilege tax assessed agaliksivould not be unconstitutional. ATK
argues that Salt Lake County assessed the privisegagainst both their beneficial use and
against the rights retained by the Navy. HowevéahlCode Ann. § 59-4-101 provides that “a
tax is imposed on theossession or other beneficial usenjoyed by any person . . ..” Utah
Code Ann. 8§ 59-4-101(1)(a) (emphasis added). Thet®ms already found that ATK had
“exclusive possession” of the NIROP Property. Ifk83 possession of the NIROP Property was
exclusive, its beneficial use of the NIROP Properas the value of the NIROP Property and

there was no tax assessed against the NavyySeer. New Mexicp455 U.S. 720, 741-42

(1982).
Additionally, and contrary to ATK’s assertionsetprivilege tax was apportioned

according to ATK’s beneficial use. ATK exclusivglgssessed and/or beneficially used all but
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15 of the improvements on the NIROP Propérigalt Lake County did not assess a privilege tax
against the unused buildings as they were fourtdite no value. Accordingly, Salt Lake
County only assessed a privilege tax against ATi¢He actual possession and the actual other
beneficial use ATK enjoyed on the NIROP Propetty.

CONCLUSION

Accordingly, ATK’s arguments in favor of summaryggment are without merit. Based

on the foregoing, the Court must DENY the Petititgenotion for summary judgment and
GRANT the Respondents’ motion for summary judgm&he Court directs Respondents to
prepare and submit an order that is consistentavithreflects this Ruling. Further, in
accordance with Rule 6-103(6) of the Utah Codeudiclal Administration, the Court shall
order this Ruling published.

Date signed:

DISTRICT COURT JUDGE
JON M. MEMMOTT

* ATK may argue that there are 16 improvementswreae not used by ATK, i.e. as the Navy used orthef
buildings. However, the Navy's use of that buildings for ATK’s benefit to supervise ATK'’s operatand
maintain the NIROP Property. Accordingly, the Nadministration building was beneficially used, d@tn
exclusively possessed, by ATK.

® The Court notes that ATK failed to argue thatphigilege tax assessed is a violation of the Eduratection
Clause of the United States Constitution. Be®. Const. amend. XIV. However, the Court belgtrat, for the
same reasons the tax would not violate the Suprg@kse, it does not violate the Equal ProtecGtause.
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