IN THE FOURTH JUDICIAL DISTRICT COURT
IN AND FOR UTAH COUNTY, STATE OF UTAH

SOUTH UTAH VALLEY ELECTRIC FINDINGS OF FACT AND
SERVICE DISTRICT F/K/A/ CONCLUSIONS OF LAW
STRAWBERRY ELECTRIC SERVICE
DISTRICT,

Plaintiff,

Civil No. 030403263
V. Judge SAMUEL D. MCVEY

UTAH STATE TAX COMMISSION,

Defendant.

This case came before the Court, sitting as aidivisf the State Tax Court, for de novo
review pursuant to Utah Code Ann. section 59-1-60e Court reviewed the Formal Hearing
Decision and Order ( “Formal Ruling”) of the Utatate Tax Commission (the “Commission”),
in Strawberry Electric Service District v. Auditinguision of the Utah State Tax Commission
Appeal No. 02-1734 (June 30, 2003). The Commissached its decision after a formal
hearing before an Administrative Law Judge (“AL3Where the parties presented (or had the
opportunity to present) evidence including docuragnand witness testimony. The ALJ ruled in
favor of the Commission, and Commissioners Pam Hekgbn, R. Bruce Johnson, Palmer
DePaulis, and Marc B. Johnson adopted the ALJ ieciSouth Utah Valley Electric Service
District (the “District”) timely filed this appeallhe parties stipulated to the Court reaching a
decision based solely on the evidence presentikirecord after arguments of coun'sd@he
Court heard the matter on August 20, 2007. Pfawas represented by Michael R. Carlston,
Esqg. and D. Jason Hawkins, Esq.; defendant’s cowese John C. McCarrey, Esg. and Jason
Oldroyd, Esq. Pursuant to Utah Code Ann. 8 594-@8fe Court enters its findings of fact and
conclusions of law:

FINDINGS OF FACT

1. Strawberry Water User’s Association (“SWUA”) ipavate, non-profit
corporation incorporated in 1928eeR. 397 (Articles of Amended and Restated Articles o
Incorporation of SWUA); R. 376 (Agreement to Puish®istribution System and the Sale of
Power [“Purchase Agreement”]); T. 79 (testimonyzafry Aitken). SWUA is governed by a
board of directors, which hires SWUA managem&eeT. 76.

! The Utah State Tax Commission assembled a reconthered pages 1 through 411, which includes
documents produced in discovery and pleadingseopérties. Citations to the record will appear imeas follows:
R. . Page 411 of the record is the first pagh®transcript of the Formal Hearing of the cadereethe Utah
State Tax Commission, which, following the firsgpais numbered 2 through 125. Citations to thestrept will
appear hereinas T. __.



2. Through contracts with the United States goventime1926, 1928, and 1940,
SWUA agreed to “repay the United States for thebeirsable costs of constructing the
Strawberry Valley Project . . . as the duly authed representative of the water users involved in
the Strawberry Valley Project[.]” R. 377 (Purch#Zggeement). SWUA also agreed to “assume
the care, operation, and maintenance of the Straywkelley Project[.]”1d.

3. As agreed, SWUA repaid the United States anghasg the care, operation, and
maintenance of the Strawberry Valley Project ftesi.ld. at 377-78.

4. In 1940, an electric distribution system wasstarcted, which was owned and
operated by SWUA. R. 351 (Distribution System OpereAgreement of March 25, 1986
[“Operation Agreement”]).

5. SWUA continued to operate the electric distribatsystem and act as an electric
utility in southern Utah County until 1986eeR. 351 (Operation Agreement). SWUA continues
to provide irrigation water to southern Utah Coufity76.

6. In the 1980s, changes in federal law introducegstem of preferences for sale of
electrical power to public agencies. Power wouldle to non-public entities only after being
offered to public entities. T. 64-65.

7. As a private organization, SWUA did not qualidy preferential power
assignments under federal |88eeR. 377-78 (Purchase Agreement) (describing the SValid\
then noting that “in order to participate in thenbfts of federal power extended to preference
customers it was necessary to establish a pubipocation”); T. 64-65 (testimony of Gary
Aitken).

8. To ensure future preferential assignments anéd@tectrical power rates, the
Utah County Commission created the Strawberry BEteService District (the “District”) in
1985, pursuant to Utah Code Ann. § 17A-2-80%eq.R. 12 (Petitioner’'s Responses to
Respondent’s First Set of Interrogatories and Retgufer Production of Documents to Petitioner
[“Petitioner’'s Responses to Interrogatories”]; R83Purchase Agreement).

9. The District, now known as the South Utah Vablg#gctric Service District, is a
political subdivision of the State of Utdll. at 1; R. 12 (Petitioner's Responses to
Interrogatories); Respondent’s Brief at 2. The isis governed by an elected board of trustees.
T. 65.

10. In late December, 1985, the District obtain€tkaificate of Convenience and
Necessity from the Utah Public Service Commissidns Certificate authorized the District to
purchase SWUA's electric distribution system. R (Retitioner's Responses to Interrogatories).



11. The District purchased the electric distribatgystem from SWUA through the
Operation Agreement of March 25, 1986. In additmnoting SWUA “has sold and the District
has purchased an electric distribution systemipé¢’®peration Agreement stated the District
“plans to, but does not now have employees.” R. 312

12. The Operation Agreement noted employees of SWhdAbeen operating the
electric distribution system, and stated, “[a] gigant savings in costs of personnel, equipment,
billing, meter reading, and system maintenancebeaachieved by utilizing the same equipment
and personnel to perform functions for the Distastwell as for the Association [SWUA].” R.
313 (Operation Agreement § 5). The parties theaexbas follows:

6. The parties agree that, for the term of thigagrent, the Association [SWUA]

shall be responsible for the operation and the teaance of the District’s

distribution system. The Association shall employ hecessary employees and
furnish the necessary equipment to operate, mairgarvice, add to, and if
necessary replace the distribution system of tis¢ribi. . . . The Association shall
be responsible for reading the meters of the Bisrcustomers; the Association
shall bill the District’s customers in the namelwd District, collect the amounts
owed to the District, and remit the amount colldddg depositing such amounts

in the District’s appropriate bank account. . ssAciation employees shall . . . in

general do all things, as directed by the Distrigstees or other designated

District employees, so that a . . . business-ld¢@anting of District business

activity shall be available to District officers employees.

7. The Association employees who perform servioeghie District may also

perform services for the Association. Such an gearent is necessary to achieve

the most efficient use of Association employeesthedowest cost for services to
the District’'s customers. The Association agredsitioish the necessary

personnel and equipment and services to the Oistrihie Association’s actual

cost. By this it is intended that the Associatiahl e reimbursed all of its actual

costs, including . . . costs of management perdpnnecosts of equipment, . . .

and the costs of all other services requested fredermed by the Association

for the District. It is the intent of the partidsat the Association will not profit

from the operation of the distribution system.

8. The District and the Association agree thatAkgociation and its employees

and agent should be insured against negligent actslt is agreed that the

existing Association policies shall be extendedhso all Association employees

are insured against acts performed by them inahese of their employment for

the Association and the District. . . .

9. The parties agree that the Association will carg to operate the distribution

system until the operation is transferred to thetrimit. . . .

* * %

11. The Association shall cause its employees wa@athorized to collect and

transmit money for an to the District to be bondaith a suitable bonding

company . . . that such employees will faithfulhdehonestly discharge their



duties.
12. The parties hereto understand that the Associstemployees wages paid by
the Association have been based by policy upon svegesimilar work paid by
Utah Power & Light Company.

R. 313-17 (Operation Agreement 11 6, 7, 11, 12).

13.  Approximately two weeks after signing the OperafAgreement, the same
parties entered another agreement in which SWU@A th@ electric distribution system to the
District and agreed to sell power to the DistriRt.376, 378-79, 381, 384 (Agreement to
Purchase Distribution System and the Sale of P@tReirchase Agreement”)). The Purchase
Agreement statedhnter alia:

The Association [SWUA] and the District have mulyalgreed that while the

Association shall continue to care for, operate, raintain the works of the

Strawberry Valley Project . . ., it will no longee responsible for serving the

retail customer’s electricity, and the District Blteecome the holder and owner of

properties . . . for the distribution of power,. and shall operate and maintain the

system and serve the electric customers in thevBénaly Project service area.
R. 378-79. The Purchase Agreement contains noergferto the Operation Agreement.

14. The District’s activities and number of custosiercreased. “In spite of [the
District’s] growth, [the District] and SWUA contird to utilize the Operation Agreement in an
effort to minimize costs and expenses.” Initialyen-year contract, the Operation Agreement
remains in effect today, and there have been nibemramendments to iSeeT. 70, 81, 82
(testimony of Gary Aitken).

15. In 2002, the Utah State Tax Commission (the “Gxssion”) audited the
financial records of the District and informed District it owed over $61,000.00 in unpaid
sales taxes for the audit period of June 1, 1999ap 31, 2002. District’s Opening Brief,
Exhibit B (Utah Sales and Use tax Audit Summarytit Summary’]). In its Audit Summary,
the Commission gave the following explanation fo tax:

Purchases of construction materials by the stat@stitutions, or its political

subdivisions are subject tot he sales and uséH@xever, state and local

government entities may purchase construction nadgegax-exempt if those

materials are installed or converted into real propby employees of the

government entity. The audit report includes suateported taxable materials

that were not converted into real property by erygds of Strawberry Electric

Service DistrictSeeUtah Tax Code Annotated, Section 59-12-104(2), Eand

Bulletin 31-94.
Id. Thus, the Commission claimed certain construatiaterials were not installed by employees
of the District, disqualifying the purchase of tenstruction materials from the sales tax
exemption provided in Utah Code Ann. § 59-12-104e(relevant portions of § 59-12-104 state
the following:

The following sales and uses are exempt from thestamposed by this chapter:



* % %

(2) sales to the state, its institutions, asgidlitical subdivisions; however, this
exemption does not apply to sales of:
(a) construction materials except:
* * %
(if) construction materials purchasedtuy $tate, its institutions, or its

political subdivisions which are installed or corted to real property by

employees of the state, its institutions, or itbtjpal subdivisions|.])
The Commission claimed SWUA employees installedhtlagerials and SWUA is a non-exempt
entity. The parties agree to the identities ofitligviduals who installed the construction
materials in question; they disagree only as totlhdrehose individuals were employees of the
District for purposes of 8 59-12-104. (This isiaportant stipulation because the ALJ’'s Formal
Ruling adopted by Commission failed to find whouatly did the installation and thus omitted a
key fact essential to justify the Ruling. The Addd Commission did find, however, “There is
no dispute SESD and SWUA continue to share emp$pyeeluding the line crew supervisor,
the accountant and her supervisor.” T. 2 (Findihgact 9 of Formal Ruling). Based on this
finding and omission, the Court might possibly éénad to reverse the Formal Ruling even if
this were not a de novo review, because the ALJGomdmission said the employees were
shared which would support an inference they esé&ict employees even if not exclusively
so. The Court raised this point with counsel wtienappeal was first filed and counsel
accommodated with the stipulation, which the Capyireciates.)

16. The parties also agree the District purchasedadhstruction materials in
guestion. Respondent’s Brief at 2, 8.

17. Evidence from the Formal Hearing before the Alddich counsel stipulate
constitutes the evidence before the Court, cansistvitness testimony and documentary
evidence. Regarding witnesses, the District cdheee: Burt S. Mikesell, Mary Ann James, and
Gary Aitken. T. 23, 33, and 62. The Commissionezhlione.

18. Mikesell has worked for the District since 1288l his title is assistant planner.
T. 23. Mikesell receives orders to carry out gatair construction projects, determines
appropriate materials and schedules for the ppdoing with one of the District Trustees, and
supervises a line crew who install the materialdeurnis direction. T. 24-25. A line crew under
his on-site supervision installed all materialsthis case, between 1999 and 2001. T. 27-28, 30.
The line crew was made up of Blake Anderson, Duaumgis, Brook Christensen, Greg Stanton,
and Steve Wilson. R. 13 (Petitioner's Responsdstésrogatories, Answer to No. 3). The crew
installed the materials to upgrade existing eledatistribution lines and build extensions to new
customersSeeT. 24 (testimony of Burt S. Mikesell).

19.  The process the District follows for its proged: First, a decision is made to
upgrade or extend a particular line. Second, Milkesstermines needed materials and the
timetable for the project. Third, a work order rsated and given to a line crew; it includes @ lis



of materials needed to carry out the project. T. Bdurth, the line crew executes the project
under Mikesell as the on-site supervisor. T. 26.the process, Mikesell “answer[ed] to the
[District’s] board of trustees as far as constictand the new lines[.]” T. 30. Mikesell lacked
authority to terminate persons on the line crew8I..Additionally, Mikesell had never been
involved in discussion related to a worker’s congagion claim with employees of SWUA. T.
33. He had no general supervisory control over $\éhployees. T. 31.

20. James provides accounting services for botisieict and SWUA and has since
1986. T. 34, 51 (testimony of Mary Ann James). én dpinion, the line crew was “for the benefit
of” the District because they are journeymen lineraed their work is on the District’s
installations. T. 36. SWUA directly made conttibas to the employees’ pension system; cut
checks to the insurance company for employeestihe@surance benefits; directly paid for
employees’ workers compensation expenses; andlasdiemployee FICA expenses. T. 52, 55.
SWUA appears as the employer of the line crew eir #W-2s. T. 36 (indicating that the names
of the individuals on the line crew appear in Exthi), T. 55 (affirming SWUA appears as the
employer on the W-2s of the individuals listed agiBit 1). SWUA and the District are separate
entities for accounting purposes. T. 56.

21.  After SWUA paid labor and other expenses aasediwith construction projects,
it billed the District to be reimbursed for its ¢®@slong with costs for accounting services. T. 40-
41;see, e.g.R. 210, 263-87 (Plaintiff's Exhibit 4). The Distr reimbursed SWUA for its costs
with checksSeeR. 232-61, 288-311 (Plaintiff’'s Exhibits 3 and Bhe dollar amounts of the
checks coincided with the amounts SWUA billed t® Bnstrict in its invoices. T. 40-41.

22. Members of the line crew appeared on the Di&rmok records as its own
employees. T. 44. However, the actual foremaheiihe crew does not appear on the books
and records of the District. T. 51. Although getigran employer must file Form 941, the
employer’s quarterly tax withholding for employetrse District was not required to file Form
941 with the federal government based on the nafiute relationship with SWUASeeT. 45-
46.

23.  Aitken is the District’'s general manager, seasgtand clerk. He reports to the
District’s board of trustees. T. 62, 64 (testimafysary Aitkin). Aitken is also secretary,
treasurer, and general manager for SWUA and repwits board of directors. T. 63-64. Aitken
has been associated with the District since itm&tion in 1985. T. 63. He has worked for both
organizations since approximately June 1989. T682He is responsible for day-to-day
operations of both the District and SWUA. T. 63-64.

24.  Aitkin was involved with formation of the Opdmat Agreement in 1986 when
SWUA provided personnel and equipment to operaalittribution system because “there was
an understanding that it would not be in the bagtrest of the consumers of [the District] nor
the shareholders of [SWUA] to have separate funstend activities. So essentially the two
organizations worked “synergistically” with respézithe employees, the equipment, and all of



the functions related to both parties, essentadting as one[.]” T. 66-67. The District did not
have capacity to maintain full-time personnel. T. 6

25. The Operation Agreement remains in effect arsdniod been modified in writing.
T. 70, 81-82. However, since 1986 the relationgl@veen the District and SWUA has changed.
T. 83. The District’'s annual sales in kilowatt hotave greatly increased and the District has
experienced a corresponding need for its own peaoifi. 71. The District has acquired “more
of [its] own equipment such as bucket trucks amiotrucks used in the electrical utility
business.” T. 68.

26. SWUA's board of directors is responsible foirgrthe management of SWUA,
and Aitken hires employees for SWUA and the Distfic 76. The District and SWUA are
involved in the hiring process depending on thecfiam or type of work the employees are to
perform. T. 76. “If this is a function to be parited, the two boards would have a role to play
with respect to the hiring of any individual.” T7.7

27.  Aitken is Mikesell's supervisor and directed esell in performing the audited
line installation.. Aitken had responsibilitye@asure the line crew did its work in a satisfactory
manner. T. 69. He had authority to discipline ardninate crew members. T. 69-70.

28.  Aitken had control over hiring line crew menéer. 96. However, members of
the line crew were performing the function of threelcrew before the District was created. T. 97.
Thus, prior to formation of the District, line cremembers were SWUA employees because
SWUA operated the distribution system th8aeT. 97; R. 312 (Operation Agreement § 4 (“The
distribution system . . . has been constructecesidctober 9, 1940 . . . and has been operated by
the Association [SWUA].”) Aitken’s opinion is tHme crew members have, over time, become
employees shared between SWUA and the Distridd9T88, 97. The foundation for his
opinion is: (1) the District was dedicated to eleadistribution functions; (2) the need for labor
on distribution functions increased over time umtdst line crew labor performed was for
distribution purposes, and hence for the Distri@) because the line crew worked on projects
within the electric distribution function, they e employees of the Distrit(5) “the service

2 SeeT. 83 (“Q. Do you believe the service district nbas its own employees in attempts of controlling
and paying for these personnel? A. Yes.”) (testymainGary Aitken); T. 85-86 (“the service distriobard of
trustees has control over the employees in terntiseofunctions they perform, in terms of the waged benefits
they receive”) (same).

3 For example, Aitken testified that about 90% ok&tiell’'s work is related to the District, whereasat
10% is for SWUA. T. 96.

4

Q: So they [the line crew] were already employéesesthe time the service district was created?
A: That's correct.
Q: Evolved into employees of the service distritd ¢he service district’'s need increased or how
did that happen?



[Dlistrict board of trustees has control over thgpdoyees in terms of the functions they perform,
in terms of wages and benefits they receive.” T. 86

29.  There is also an ongoing relationship betweeritie crew members and SWUA
and SWUA maintains some control over the crew, afavell perform some functions for
SWUA. T. 88. The majority of their work is perfoech for the District and their direct
supervisor, Mikesell devotes about 90% of his workhe District with the remaining 10%
devoted to non- electrical distribution functioos SWUA.. T. 96-97. The Operation
Agreement is still in effect and states, “[t|he Bsimtion employs the necessary personnel and
owns the necessary equipment to operate, servidenaintain the distribution system[.]” T. 81.
Page 7, note 5 of the District’s financial statetagmepared by its auditors for years ended
September 30, 2000 and 1999 reads, in relevant‘pae Association, a related party, provides
the District with operating personnel, equipmerd administrative services at cost. During the
years ended September 30, 2000 and 1999, sucketoialed $766,786 and $1,082,035,
respectively.” R. 369; T. 47.

30. Pertinent minutes from meetings of the Distoiward of trustees during 2000 are::

a. “Gary Aitken asked who would be representing B&®en talks begin with the
employee representatives concerning wages anditseriiefvas decided that John Youd and
Melvin Meredith would meet with the employees amel EWUA Finance and Personnel
Committee.” R. 11; T. 87. (Certain “employees parf functions for [SWUA] as well.” T. 88.)

b. “Lynn Poulter made a motion, seconded by Gebtgeey, recommending to
SWUA to stay with the current health plan that witrease 12%. It was unanimously
approved.” R. 392, T. 88.

C. “Gary Aitken handed out a spreadsheet on thegqsegpwage increase with
SWUA employees. Gary said that the SWUA board amatdhe proposed wage increase at their
board meeting on March 16th.” R. 393; T. 89.

d. “Ray Loveless made a motion, seconded by Keské&lh approving the
recommendation of 3.25% of the total SWUA payrallrhade available for SWUA employee
wage increases of which SESD [the District] woudy part of. It was unanimously approved.”
R. 394; T. 89.

e. “SWUA Health Insurance Premium Increase. Gatlgehi reported that the
health insurance premium for SWUA employees wontiease by 20%.” R. 395; T. 90. “John
Youd made a motion, seconded by George Money,tdigestaff to report to SWUA their
support of retaining the same employee health ame program. It was unanimously
approved.” R. 395; T. 90.

A: Well, that's essentially it. Since the distritmn functions increased and Strawberry Electric
Service District devoted distribution functions.efhessentially the majority of the work
performed was distribution of labor with a StrawlyeElectric function.
Q: And is that how they, in your mind, became erypés?
A: Yes.

T. at 97 (testimony of Gary Aitken).



31. “[B]ecause there was a synergistic relationsiifhe two companies, both parties
are involved in that decision-making process.” TWe entities in question share control of
different aspects of the employer-employee relatigm T. 90-91 (Aitkin Testimony)

CONCLUSIONS OF LAW

1. The only question before the Court is whethedeurtJtah Code Ann. § 59-12-
104, the electrical distribution construction matls were installed by employees of the
District, a state political subdivision, during &uh, 1999 to May 31, 2002. Utah Code Ann. §
59-1-604 provides the procedural basis for dispwsivf this case, directing the Court to find
facts de novo as established by a preponderaredddnce. The burden of proof falls upon the
party seeking affirmative relief. Thus, the Distii@s the burden of proving by a preponderance
the members of the line crew were its employeasder Utah Code Ann. 8 59-12-104(2)(a)(ii).

2. The Court begins with the controlling statutehis case, Utah Code Ann. 8§ 59-
12-104, which exempts particular entities from sa#x. First, in construing this provision, the
Court follows the well-established principle oftstary construction, “we need not look beyond
the plain language of [a] provision unless we fotne ambiguity in it.In re Worthen926 P.2d
853, 866 (Utah 1996) (citin§churtz v. BMW of N. Am., In814 P.2d 1108, 1112 (Utah 1991)).
Second, “[w]hile courts generally construe taxitafges favorably to the taxpayer and strictly
against the taxing authority, the reverse is tiuexemptions.’Dick Simon Trucking, Inc. v.

Utah State Tax Comm’i2004 UT 11 1 5 (quotin§F Phosphates Ltd. v. Auditing Div., Utah
State Tax Comm;®72 P.2d 384, 386 (Utah 1998&e also Hales Sand & Gravel, Inc. v. Audit
Div. of the State Tax Comm’@42 P.2d 887, 890-91 (Utah 1992)). Thus, wheseetls

ambiguity in the statute, “[a]ny doubt about thepger application of a sales tax exemption must
be resolved against” the taxpay@ick Simon Trucking, Inc. v. Utah State Tax Comria004

UT 11 1 5 (Utah 2004). The Court notes, howevet, while an exemption is strictly construed
against the taxpayer, it should also be construett ‘sufficient latitude to accomplish the
exemption’s intended purposd=aton Kenway, Inc. v. Auditing Div. Of Utah State@omm’n,
906 P.2d 882, 886 (Utah 1995ge alsdHales Sand & Gravel, Inc. v. Audit D)\842 P.2d 887,
890 (Utah 1992)tJtah County v. Intermountain Health Cai&5 P.2d 1357, 1359 (Utah 1986).

3. The statute provides in relevant part:
The following sales and uses are exempt from tkestanposed by this chapter:
* * %
(2) sales to the state, its institutions, asgdlitical subdivisions; however, this

exemption does not apply to sales of:

(a) construction materials except:
* * %

(i) construction materials purchased gy $tate, its institutions, or its

political subdivisions which are installed or corted to real property by
employees of the state, its institutions, or itktjpal subdivisions.]



Utah Code Ann. § 59-12-104(2) (20G7).

4. The parties do not dispute the District is atpal subdivision of the State of
Utah or that it purchased the construction materidlhe District argues line members who
installed the materials were its employees for pseg of the exemption statute. The District
correctly notes the version of Utah Code Ann. 8139104(2) in effect during the audit period
did not define “employees.” For guidance in camsg and applying the term, the District cites
several sources: First, the District points to Bladt.aw Dictionary, which defines employee as
“[a] person who works in the service of anotherspear(the employer) under an express or
implied contract of hire, under which the emplolgas the right to control the details of work
performance” (Black’s Law Dictionary 543 (7th e®9B). Second, the District cites Utah
workers’ compensation law, including Utah Code A8I34A-2-104, which defines the term as a
“person in the service of any employer . . . wh@kys one or more workers or operatives
regularly in the same business, or in or abous#ime establishment under any contract of hire[,]
express or implied[,] and oral or written, inclugialiens and minors, whether legally or illegally
working for hire; and not including any person wa@snployment is casual and not in the usual
course of the trade, business, or occupation oétigloyee’s employerld. § 34A-2-104(1)(b)
(statutory subdivisions and some punctuation ontitt its discussion of Utah workers’
compensation law, the District also cites relatesedaw and asserts “the critical factor in this
analysis is the employer’s right to control the émgpe.” Petitioner’'s Opening Brief at®Z hird,
the District references a 2006 amendment to thb Btdes and Use Tax Act, § 59-12-102(30),
adopting the definition of “employee” set forthtire Individual Income Tax Act, § 59-10-401.
The District concedes the 2006 amendment wasneftect during the period in question in the
case and is thus not binding here. Petitioner'sn@weBrief at 7-8.

5. The Commission does not attempt to expressiyeaefimployee for purposes of §
59-12-104(2)See generallfRespondent’s Brief; Tax Commission’s Reply Brlaktead, it

® The current language of the subsection that clinigan this case—subsection (a)(ii)—is identitawhat
it was in 1999 through 2002. Because this partidalaguage is the same as during the period intipmesnd
because the other portions of the statute havehastged in any material way since the relevanbgethe Court
references the present version of the statute.

6 “[1t will alImost always follow that if the evidare shows that an ‘employer’ retains the right totoa the
work of the claimant, the claimant is the emplogeamployee for workmen’s compensation purpos&shhson
Bros. Const. v. Labor Comm’867 P.2d 1258, 1260 (Utah Ct. App. 1998) (quoBegnett v. Indust. Comm’ii26
P.2d 427, 429-30 (Utah 1986) (quoted in Petitich&pening Brief at 2)).

7 Utah Code Ann. § 59-10-401 (2007) defines engdoy

“Employee” means and includes every individual perfing services for an employer, either
within or without, or both within or without theate of Utah, or any individual performing
services within the state of Utah, the performasfoshich services constitutes, establishes, and
determines the relationship between the parti¢seof employer and employee, and includes
offices of corporations, individuals, including efled officials, performing services for the United
States Government or any agency or instrumenthidseof, or the state of Utah or any county,
city, municipality, or political subdivision thergo

10



argues the text of the statute, together with tarige’s legislative history, provide sufficient
guidance for construing the ter®eeRespondent’s Brief at 7-12; Respondent’s ReplgfBat 4-

5. Additionally, the Commission argues the Distiatorrectly applies the definitions it cites,
Commission’s Reply Brief at 5-8. The Commissiaairtls the District, in its argument under the
2006 amendment to the Sales Tax Act, neglectedrtsider the definition of employer
Commission’s Reply Brief at 8-9.

6. Utah Code Ann. 8§ 59-12-104(2)(a)(ii) grants aaragtion where materials
purchased by the state are “installed or convededal property by employees of the state.” The
Court concludes the text of the statute, takerid®lfi provides insufficient guidance to decide a
close case such as that presented here becausenthemployee” when used undefined in
statutes lacks a universal definition or test, way from the usual common law test of who
controls the employee’s work and the appropriatenidien or test may depend on the particular
statute and legal doctrine at hand@he Court thus considers the legislative pur@oskcase
history behind 8§ 59-12-104(2)(a)(ii) for guidanedile noting the statute does not impose a
requirement that employees perform exclusivelywdsip servants to be considered public
employees.

7. The Legislature adopted subsection (2)(a)(iiyegction to a Utah Supreme Court
interpretation of the previous version of the d&ia Thorup Brothers Construction v. Tax
Comm’n 860 P.2d 324 (Utah Sept. 15, 1993), and its prpgerco Electric v. State Tax
Comm’n 860 P.2d 330 (1993) amtown Plumbing & Heating Co. v. State Tax Comr86il
P.2d 435 (Utah Oct. 22, 1993).Timorup Brothersthe Catholic Diocese of Salt Lake City
contracted with Thorup Brothers Construction tostarct an extension to Judge Memorial
Catholic High School, a tax-exempt entity owned apdrated by the Diocese (collectively
“Judge Memorial.”) Judge Memorial agreed to pagrTip Brothers for purchased material and
labor. Judge Memorial also reserved the rightoioade construction materials to the project.
Accordingly, Judge Memorial purchased materials Bmorup Brothers installed theral. at
325-26. The Commission audited Thorup Brothersamtluded under statutes and an
administrative rule then in effect, Thorup Brothsh®uld be assessed additional sales tax for
materials purchased by Judge Memorial but instddie@horup Brotherdd. at 326. The
Supreme Court reversed, concluding under theniegitaw that because Judge Memorial-an
exempt entity—purchased, owned, and assumed #teeassociated with the materials, no sales
tax could be assessed on Thorup BrotHdrsat 327-29. The Supreme Court applied the same

8 Many differences in the definition or test of emy#e status exist beyond those under the Utah \W&rke
Compensation and Individual Income Tax A&@smpare, e.g.James L Rigelhaupt, JWWhat constitutes
employer-employee relationship for purposes ofrEddecome tax withholdings1 A.L.R. Fed. 59 (2007) (“The
usual common-law rules applicable in determinirgemployer-employee relationship serve as the fasis
defining that relationship for withholding tax poges”) (internal quotation marks omitted}h Debra T. Landis,
Determination of "independent contractor" and "eoyde" status for purposes of § 3(e)(1) of the [Eaivor
Standards Act (29 U.S.C.A. § 203(e)(B) A.L.R. Fed. 702 (2007) (“courts have generitiicated that the
common law degree of control teshist controlling in determining whether an employer-émgpe relationship
exists for purposes of the [Fair Labor Standard§’Aemphasis added).
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reasoning irArco andBrown, where non-exempt contractors were protected fal@s tax
because exempt entities bought the installed nadgefirco, 860 P.2d. at 331-3Brown 861
P.2d at 436-37.

8. Approximately six months after tAdorup Brotherslecision was handed down,
the Legislature amended the Utah Code to narroailadbility of the exemption. As of the 1994
version, 8 59-12-104 included language statingssafl@€onstruction materials to the state were
not exempt from sales tax except where materiatevinstalled or converted to real property
by employees of the state, its institutions, opiitical subdivisions|.]” Utah Code Ann. § 59-
12-104(2) (1994). Addition of this requirement etwake ofThorup Brothersndicates the
Legislature sought to prevent persons or entitieerdhan state or political subdivision
employees from qualifying for the exemption. Tramnss of related Senate hearings support as
much: In one hearing, an apparent sponsor of theSenator Barlow, referenced tfi@orup
Brothersdecision and expressed, “if we don't plug thisnberhage we’re going to lose a lot
more money.” R. 404; Commission’s Brief at 11. lsudbsequent hearing, Senator Barlow stated
under the amendment, “political subdivisions will all be treated the same . . . and only if they
are using their own employees to use personal psofeimprove real estate would be they able
to be tax exempt.” R. 410; Commission’s Brief at A% the Commission emphasizes, the
legislature sought to limit the exemption to pohii subdivisions of the state, but then “only if
they are using their own employees|d. Government entities using contractors enjoy no
exemption.

9. In analyzing the question of whether an empl®raployee relationship existed
between the line crew and the District in the rate\period, the Court looks to the common law
agency definition of employee because: the exemiatute contains no definition and thus
implies the legislature intended its common meantgh Code Ann. § 68-3-1 (2007) adopts
the common law where it is not in conflict with Utkaw; courts adopt the common law
definition of employee where a statute uses tha tart does not helpfully define gee
Nationwide Mut. Ins. Co. v. DardeB03 U.S. 318 (1992) (relying on common law megrah
“employee” because ERISA’s use of the term wasut@rcand not helpful); and the common law
definition calls for weighing a number of factosi$ giving a more reliable assurance of who
exactly is an employee.

10. A general common-law test for determining tlaust of “employee” was
summarized by the United States Supreme Cow@bmmunity for Creative Non-Violence v.
Reid 490 U.S. 730 (1989):

In determining whether a hired party is an emplayeger the general common

law of agency, we consider the hiring partyght to control the manner and

means by which the product is accomplishemiong the other factors relevant to

this inquiry are the skill required; the sourceltd instrumentalities and tools; the

location of the work; the duration of the relatibigsbetween the parties; whether
the hiring party has the right to assign additigmrajects to the hired party; the
extent of the hired party’s discretion over whed aow long to work; the method
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of payment; the hired party’s role in hiring and/ipg assistants; whether the

work is part of the regular business of the higagty; whether the hiring party is

in business; the provision of employee benefits; e tax treatment of the hired

party.
490 U.S. at 751-52 (citations omitted) (emphastedil See alsdrestatement (Second) of
Agency 8§ 220(2) (1958) (setting forth nonexhaustngicia of master-servant relationship); Rev.
Rul. 87-41, 1987-1 Cum. Bull. 296, 298-99 (list@ factors for determining whether an
individual is a common-law employee in various taxtexts). Because the common-law test has
“no shorthand formula or magic phrase that cangpéied to find the answer, . . . all of the
incidents of the relationship must be assessedvaighed with no one factor being decisive.”
NLRB v. United Ins. Co. of Americg90 U.S. 254 (1968).

11. “The relation of master and servant as knowthéccommon law is included
within the [Utah] Workmen’s Compensation Aciurray v. Wasatch Grading Co/3 Utah
430, 438 (1929). However, the Workers’ Compensatiochmay modify or depart from the
common lawSee idat 436. Indeed, an individual who would be congden “independent
contractor” under agency law may be considerechgni@/ee under workers’ compensation law.
SeeUtah Home Fire Ins. Co. v. Manning85 P.2d 243 (Utah 1999) (noting that the Utah
Supreme Court “has explained that the ‘statutorpleyee’ standard of [the Workers’
Compensation Act] cannot be equated with the comiaemnright-to-control standard for
distinguishing between employees and independeritamiors”) (citingBennett v. Industrial
Comm'n 726 P.2d 427, 432 (Utah 1986)). This differenegveen the common law and
workers’ compensation law is likely due to the pyli“that the Workers' Compensation Act
should be liberally construed to effectuate itgpmses."Manning 985 P.2d at 249. Accordingly,
that Court has explained that it is “proper to hesaoubt as to whether a worker was an
employee in favor of [the worker being an] emplayée. (quotingBennett 726 P.2d at 430).
Thus, differences between the two types of lawtexisder workers’ compensation law, for
example, “theight to control . . . is determinativeManning 985 P.2d at 246 (quoting
Bambrough v. Bether§52 P.2d 1286, 1291 (Utah 1976) (emphasis inraip. In contrast,
under the common law, “the extent of control thenigi party exercises over the details of the
product is not dispositiveReid 490 U.S. at 752. The right to control, howeveimportant:
indeed, the above factors in common law agencysaisaiend to help answer the question of
“the right to control the manner and means by whirehproduct is accomplished®eid 490
U.S. at 751. The common law principles noted alaregto be considered alongside the rule that
tax exemptions are to be construed strictly agaiestaxpayerDick Simon Trucking, Inc. v.
Utah State Tax Comm’i2004 UT 11 q 5 (Utah 2004). Hence, while in déulltases the term
“employee” under workers’ compensation law is tacbastrued in favor of a worker being an
employee, the term as it is used in 8§ 59-12-104)2%(to be construeajainsta taxpayer being
an employee in doubtful cases.

12. To decide whether members of the line crew wedistrict’s “own employees”

under the statute rather than contractors empldyeesSWUA, the Court considers the factors
bearing on the relationship between the line credvthe District as established by the Operating
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Agreement and conduct of the participants andgmsgince 1986 and specifically in the period
between 1999 and 2002.

13. In construing the Operation Agreement, the Cralidws the well-settled rule
that “[i]n interpreting a contract, the intentionsthe parties are controlling[,]” and that “[i]f
the contract is written and the language emplogatt ambiguous, the parties’ intentions are
determined from the plain meaning of the languabexbn v. Pro Image, In¢1999 UT 89
(Utah 1999) (quoting and citingyinegar v. Froerer Corp 813 P.2d 104, 108 (Utah 1991)).

14.  The Operation Agreement is clearly a contrativben two separate entities—one
public, one private. From the outset, the Distaiotl SWUA agreed to “utiliz[e] the same
equipment and personnel to perform functions fer@istrict as well as for the Association
[SWUA].” R. 313 (Operation Agreement § 5). The @q®n Agreement states SWUA, “for the
term of this agreement, . . . shall be respongdiléhe operation and the maintenance of the
District’s distribution system.” R. 313 (Operatigigreement  6). SWUA “shall employ the
necessary employees and furnish the necessarynegpiifio operate, maintain, service, add to,
and if necessary replace the distribution systetheDistrict.” R. 313 (Operation Agreement
6). Additionally, the Agreement provides SWUA wouldlbiie District for all the work and
services SWUA would provide for the District. R43(0peration Agreement § 7). The contract
frequently references “Association employees” aspenel or employees of the Association
(distinct from employees or personnel of the Des}riR. 312-17 (Operation Agreement 2, 5-8,
11-12). The Agreement also acknowledges SWUA'’s egygas may perform services both for
the District and for SWUA, and at one point mensi6Association employees . . . in the course
of their employment for the Association and thetist” R. 315 (Operation Agreement § 8).

15 However, the Agreement further states the Ristplans to, but does not now
have employees.” R. 312 (Operation Agreement YI8.Agreement also references District
employees where it states, “Association emplogéed . . . in general do all things, as directed
by the District trustees or other designated Qisgmployees, so that a complete and satisfactory
business-like accounting of District business atgtishall be available to District officers or
employees.” R. 314 (Operation Agreement  6). TheeAment does not state particular
functions to be filled by District employees besideceiving accountings from SWUA but this
information does not contradict the intent of thistiict eventually having employees. R. 314
(Operation Agreement { 6).

16. Following the initial statement in paragraph&ttSWUA and its employees
would be responsible for operating the distribusgatem “for the term of this agreement,” the
Agreement states in paragraph 9, “[tlhe partiesa@gjnat the Association will continue to operate
the distribution system until the operation is sfanred to the District.” R. 315 (Operation
Agreement 1 9). The parties did not specify whehaw that transfer would occur or whether it
would occur during or after the term of the Agreaimélowever, the transfer contemplated in
paragraph 9 must be read in light of paragraphhicwstated SWUA would have responsibility
for the operation and maintenance of the distrdsusiystem “for the term of this agreement.” R.
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314. The term of the Agreement probably referseio years, but could continue at the pleasure
of the District. R. 318 (Operation Agreement  15).

17. Thus, the plain language of the Agreement indgthe District and SWUA
intended: (1) SWUA and its employees would be rasjimbe intially for operating and
maintaining the distribution system; (2) the Distanticipated having its own employees,
although it did not state the responsibilities themployees would have; and (3) at some future
point, operation of the distribution system, preabiy including especially control of
operational as opposed to administrative employeesld transfer primarily to the District.

18.  Approximately two weeks after the Operation Aggnent was signed, the same
parties entered another agreement in which SWUA th@ electric distribution system to the
District and agreed to sell power to the DistriRt.376, 378-79, 381, 384 (Agreement to
Purchase Distribution System and the Sale of P¢tRerrchase Agreement”)). The Purchase
Agreement statedhter alia, the parties agree the District “shall operate maintain the system
and serve the electric customers in the Strawb#noject service area.” R. 379 (Purchase
Agreement). The Purchase Agreement seems to suppdenguage in the Operation Agreement
indicating the District itself would at some pooyerate the distribution system. However, the
Purchase Agreement contained no reference to teea@@n Agreement and thus did not
expressly purport to modify it. Indeed, Gary Aitkenwitness for the District, stated that he
believed the Operation Agreement had not ever bestified by written agreement, and that he
believed the Operation Agreement remains in effeday. T. 70, 81, 82. However, the Purchase
Agreement marked a defined point at which the Rishegan to work toward complete
operation of the distribution facilities.

19. Were this case to have arisen shortly afteatloption of the Operation and
Purchase Agreements of 1986 and if those agreemenésthe only evidence, members of the
line crew would clearly have been the employeeSWHJA. The question now is whether, in the
twenty-six years after adoption of these agreemémsDistrict absorbed control of operations as
the Operation Agreement contemplates would happ#metextent it acquired the line crew or at
least shared it. Since a written agreement maydudified other than in writing by, among other
things, the performance of the parties showinghéemt to modify itSee, e.g., Johnson v.

Morton Thiokol, Inc.818 P.2d 997, 1003 (Utah 1991) (Stewart, J. womg), District control
need not necessarily be spelled out in writindaugl there may be a question of whether the
parties modified the Operation Agreements by sulisgigconduct so an employer-employee
relationship arose between the line crew and tisé&ribi. This question, however, is not critical
to the analysis because the contractual languaggsdghe parties’ intent of the relationship
being a developing one in which eventually the iastvould control and “own” line operations
impliedly including the linemen who spent mostloir time working on the District’s lines
rather than performing SWUA work. The Agreemerthiss a factor indicating the parties
intended the employees working on the electricstrithution system, such as the line crew,
would eventually migrate to the District.
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20. However, the parties’ contract is not determeadf the statutory outcome. It is
only one factor for consideration in determiningiethentity, or whether both, had the
employees. The parties cannot dictate contragtuddether their workers fall within the
legislative statute nor contract away tax liabiliffhey can only create an agency relationship
and let the Legislature’s intent as expressed tiirois statute as construed against the taxpayer
determine where the workers fall.

21. The line crew did its work on the electric disition system (or new extensions
to it) purchased by the District in 1986. F. §1BL-The audit period here in question—1999 to
2002—-began thirteen years after the Operation Ageae of 1986. This long relationship
between the District and its distribution systerd #re emplyess who serviced it also weighs in
favor of finding that the line crew members wergpyees of the District. In addition, the
District provided recommendations, and likely imficed, decisions concerning the wages and
health insurance of the employe8seF. I 30.

22.  Asthe Commission has noted, however, SWUA{h®District, issued the line
crew pay checks ; made direct contributions toctiee’s pensions; paid the crew’s insurance
and other benefits; paid workers’ compensatiortferline crew; and issued W-2s to the crew in
SWUA's name. Commission’s Brief at 6. The Distdctes not file quarterly federal tax forms
(Form 941) on behalf of the line creseeT. 45-46. The District and SWUA are separate
accounting entities directed by separate boards 83WWUA performing
administrative/accounting functions for employéeksl, 9, 56. SWUA audits and board minutes
indicate SWUA's continued role in setting salarg denefits in hiring decisions. These factors
go toward establishing SWUA as the employer oflithe crew.

23. On the other hand, Aitkin testified to and theautes support finding the District
shared with SWUA the role of setting salaries aaddiits, hiring and supervising work.
Further, Aiken in his capacity as District generalnager controlled the means and methods of
completing the work, could terminate line crew mensband controlled them in general with the
line crew performing a majority of its work for tlstrict. The crew’s direct supervisor,
Mikesell, performed about 90% of his work for thistfict, and would be one of the
“employees” performing the installation by supeiristhe work directly. The District paid
wages and benefits for the line crew as a passighrto SWUA and SWUA charged the District
no profit as a contractor typically would for itaso employees. The district also paid SWUA
for the time the shared accounting employees speitistrict functions, e.g. R. 210. The pass-
through sums paid coincided with employee saladyl@nefits. The reason for leaving the salary
and benefits accounting functions in SWUA underafgeeement and continuing the arrangement
to this day is because the parties wanted to ceesgnergistic” relationship as stated by AitRin.
Both parties could benefit by leaving accounting gpical human relations functions in one

9 Synergy” and its adjectives “synergistic” and “sygistically” are, the Court understands, new nafoes

teamwork wherein the whole result becomes grehgar the sum of the parts (the parties) and wheremnsultant
made a lot of money by changing what teamwork lieda
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entity with the other to reimburse it for the time.

24. In the years following the creation of the Didtran employer-employee
relationship formed between the District and the kkrew. While not dispositive, the touchstone
in the analysis is the right to control the marar@d means of the work perform&keReid 490
U.S. at 751-52. The District was created to beldipelectric utility. Under the Operation
Agreement of 1986 and since that time, the Distimt SWUA both played roles concerning the
operation of the distribution system and, at lsaste 2000, have both been involved in details of
employee wages and benefits.. As part of its resipdity over the electric distribution system,
the District appointed Aitken to be responsibletfer day-to-day operations of the District.
Aitken is also responsible for the day-to-day opers of SWUA. T. 63-64. As general manager
for both entities, Aitken reported to the boardgath entity. T. 62-64.In unrebutted testimony,
Aitken testified the District gave that title arftbse responsibilities to him. Aitken was thus under
the control and direction of both the District &8M/UA boards As such, Aitken acted on behalf
of each entity when he directed the work of the ktnrew. In short, the District shared with SWUA
the right to control the manner and means of tie ¢rew’s work, and the entities exercised that
control through Aitken. Aitken testified that heNBkesell's supervisor; that Aitken directed
Mikesell in performing the work in question; anatitken had the responsibility to ensure that
the work performed by the line crew was done iatsstactory manner. T. 69. Further, the
specific methods and means by which the line creitsl work was controlled on-site by
Mikesell, who was in turn supervised by Aitken .17, 27. Aitken further controlled the
employees through his authority to discipline arninate members of the line crew. T. 69-70.

24. In viewing the other factors, there is no regment employees work exclusively
for an employer to be considered employees or timiesalaries paid from the employer’s
accounting office. In fact, in these times of auting personnel functions, the Court can take
notice it is not uncommon for an entity other thia® employer to issue employees a pay check in
that entity’s name and provide benefits, receivimgeturn payment for these amounts from the
employer plus a service fee, just as happenedvidrehe District paying SWUA the wage and
benefit amounts plus paying for the accounting eyg®’s time. Further, the Legislature would
not have mandated employees be full time publieasgs for their installation work to be exempt.
It did not say it was doing so-- but more importatite Legislature would not have wanted to
exclude from the potential benefits of the exemp#mall towns and service districts who only
needed or could afford part time employees (orleygges who may be shared by various public
entities) to do the work. In another context, @@mnmission and employees would likely look to
the District as liable in a situation as this i tissue were failure to withhold employee income
tax.

25. The factors predominate in favor of the Distbeing entitled to the exemption
provided in 8 59-12-104(2). The Commission’s Rul{mdnich acknowledged employees were
shared) is reversed. The Court wishes to commeudsseb for both parties for their display of
professionalism and excellent advocacy in this.c&aintiff’'s counsel may prepare an
appropriate judgment and submit it under the RofeSivil Procedure.

17



Dated this 30th day of August 2007.

Samuel D. McVey
District Court Judge
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