PROPOSED MODIFICATION TO RULE 14-510

OcrtoBeR 28, 2008, DRAFT

Rule 14-510. Prosecution and Appeals

(a) Informal complaint of unprofessional conduct. . . .
(b) Proceedings before Committee and screening panels.

(1) Review and investigation. A screening panel shall review all informal complaints
referred to it by OPC counsel, including all the facts developed by the informal
complaint, answer, investigation and hearing, and the recommendations of OPC
counsel.

(2) Respondent’s appearance. Before any action is taken [whiek]that may result in the
recommendation of an admonition or public reprimand or the filing of a formal
complaint, the screening panel shall, upon at least [}4-days]24-days? notice, afford the
respondent an opportunity to appear before the screening panel. Respondent and[ testify
under—oath,—together—with] any witnesses called by the respondent may testify, and
[to]respondent may present| as] oral argument with respect to the informal complaint.

.
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submitted|Respondent may also submit a written brief to the screening panel [by]at
least 10 days prior to the [respendent—The—brieflhearing, which shall not exceed
[five]10 pages in length unless permission for enlargement is extended by the chair or
the chair’s delegate for good cause shown. A copy of the brief shall be forwarded by
OPC counsel to the complainant.

(3) Complainant’s appearance. A complainant shall have the right to appear before the

screening panel personally and[ testify-under-eath], together with any witnesses called

by the complainant, [with—respeet—to—the-informal-complaint-or—in—oppesitien—to

seme-otherrepresentative.|may testify.

(4) Right to hear evidence; cross-examination. The complainant and the respondent shall[

O

each] have the right to be present during the presentation of the evidence unless
excluded by the screening panel chair for good cause shown. Respondent may be



represented by counsel, and complainant may be represented by counsel or some other
representative. Either complainant or respondent may seek responses from the other
party at the hearing by posing questions or areas of inquiry to be asked by the panel
chair. Direct cross-examination will ordinarily not be permitted except when, on
request, the panel chair deems that it would materially assist the panel in its
deliberations.

&) Hearing Record, The proceedings of any hearing before a screening panel
under this subsection (b) shall be recorded at a level of audio guality that permits an
accurate transcription of the proceedings. Pursuant to its function as secretary to the
Committee under Rule 14-503(h)(1). OPC shall be responsible for the assembly of the
complete record of the proceedings, to be delivered to the chair of the Committee upon
the rendering the panel’s recommendation to the Committee chair. The record of the
proceedings before the panel shall be preserved for not less than one year following
delivery of the panel’s recommendation to the chair of the Committee and for such
additional period as any further proceedings on the matter are pending or might be
instituted under this section.

([516) Screening panel determination. Upon review of all the facts developed by the

informal complaint, answer, investigation and hearing, the screening panelf;-in-behali-ofthe
Committee;] shall make one of the following determinations:

(A) [that-the-informal complain ot-raise-facts-in-which there-is-probable-cause
believe] The preponderance of evidence presented does not establish that the

respondent was engaged in unprofessional conduct, in which case[,] the informal

complaint shall be dismissed. OPC counsel shall promptly give notice of such
dismissal by regular mail to the complainant and the respondent[;-ez]. {(B-)-that
a]A letter of caution may also be issued with the dismissal. The letter shall be

signed by OPC counsel or the screening panel chair and shall serve as a guide for
the future conduct of the respondent.] Thereupon;-the-informal-complaint-shall-be
o ot g e ot batns e ho-dismissal ]




[thatthe] The informal complaint shall be referred to the Diversion Committee to be

accompanying screening panel recommendation that the respondent be
admomshed[ Sueh];

accompanying screening panel recommendation that the respondent receive a public
reprimand; or
A formal complaint shall be filed against the respondent pursuant to Rule

or ()(6)E) shall be in writing and shall state the substance and nature of the informal
complaint and defenses and the basis upon which the screening panel has concluded, by

a preponderance of the evidence, that the respondent should be admonished]. A—eepy—ef




¢6].

(8) Determination of appropriate sanction. In determining an appropriate sanction and only
after having found unethical conduct, the screening panel may consider any
admonitions or greater discipline imposed upon the respondent within the five years
immediately preceding the alleged offense.

([#19) Continuance of disciplinary proceedings. A disciplinary proceeding may be held
in abeyance by the Committee prior to the filing of a formal complaint when the
allegations or the informal complaint contain matters of substantial similarity to the
material allegations of pending criminal or civil litigation in which the respondent is

involved.

(c) Exceptions to admonitions and public reprimands. Within [ter]30 days after

[netice]service of the recommendation of an admonition or public reprimand [to the

Committee chairJon respondent,[ the] respondent may file with the Committee chair [an
exception]exceptions to the recommendation and may [alse;if-desired, Jrequest a hear-4-

ing. The exceptions shall include a memorandum, not to exceed 20 pages, stating the
grounds for review, the relief requested and the bases in law or in fact for the exceptions.

(d) Procedure on exceptions.
(1) Hearing not requested. If no hearing is requested, the Committee chair will review the

(2) Hearing requested. If a request for a hearing is made, the Committee chair[;] or a
screening panel chair designated by the Committee chair[;] shall [preceed-to]serve as

the Exceptions Officer and hear the matter in an expeditious manner, with OPC counsel

and the respondent having the opportunity to be present[. Fhe-complainant’s-testimony
may-be-read-into-therecord] and give an oral presentation.[-] The complainant need not
appear personally[ unless—ealled—by—the—respendent]. However, upon motion to the
Exceptions Officer and for good cause shown, respondent may seek to augment the

record before the screening panel or the original brief on exceptions, including:

(i) a request to call complainant as an adverse witness for purposes of cross
examination[-The—respendent] if complainant was not subject to direct cross-

examination

before the screening panel. and



(ii) a request for time to obtain a transcript of the screening panel proceedings to
support_respondent’s exceptions, the cost of such transcript to be borne by
respondent. If a transcript is requested, OPC will provide the Committee chair with
the transcript as transcribed by a court reporting service, together with an affidavit
establishing the chain of custody of the record.

(3) Burden of proof. A respondent who files exceptions under this section (d) shall have the
burden] ef-preef] of showing that the recommendation of the screening panel is[

unreasonable,] unsupported by substantial evidence[s] or is arbitrary, capricious[ and],

legally insufficient or otherwise clearly erroneous.

(4) OPC response. The Exceptions Officer may request a written response from OPC to
exceptions filed by respondent.

(5) Record_on_exceptions. The proceedings of any hearing on exceptions under this
subsection (d) shall be recorded at a level of audio quality that permits an accurate
transcription of the proceedings.

subsection (d) or if no exceptions have been filed by respondent under subsection ©, the

Committee chair shall issue a final, written determination that either sustains, dismisses or

modifies the disciplinary recommendation of the screening panel. A modification of the

screening panel’s recommendation of discipline may not:

(1) Be more severe than the original recommendation of the screening panel; nor

(2) Require OPC to file a formal complaint under Rule 14-511.

(f) _Appeal of a final Committee determination of admonition or public reprimand.

(1) Within 30 days after service by OPC of a final, written determination of an admonition

or a public reprimand in a matter for which exceptions have been filed by respondent

Supreme Court seeking reversal or modification of the final determination by the
Committee.

(2) A request for review under this subsection (f) will be subject to the procedures set forth
in Title III of the Utah Rules of Appellate Procedure.

(3) A party requesting a transcription of the record below shall bear the costs.
OPC will provide the Court with the transcript as transcribed by a court_reporting
service, together with an affidavit establishing the chain of custody of the record.



(4) The Supreme Court shall conduct a review of the matter on the record.

Committee action was:

(i) Based on a determination of fact that is not supported by substantial evidence when
viewed in light of the whole record before the Court;

(ii) An abuse of discretion,;

(iv)Contrary to Articles 5 and 6 of Chapter 14 of the Rules of Professional
Practice of the Supreme Court.

() General procedures.
(1) Testimony. All testimony given before a screening panel or the Exceptions Officer shall
be under oath.

(2) Service. To the extent applicable, service or filing of documents under this Rule is to be

made in accordance with Utah Rules of Civil Procedure 5(b)(1). 5(d) and 6(a).

(3) Documents submitted under this Rule shall conform to the requirements of Rules 27(a)
and 27(b) of the Utah Rules of Appellate Procedure, except it is not required -6-to bind
documents along the left margin.

\These are standards from the Utah Administrative Procedures Act, §§ 63G-4-403(g),

-16(h)(i), -16(h)(iv) and 16(h)(iii) (2008), respectively.
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Rule 14-510. Prosecution and Appeals
(2) Informal complaint of unprofessional conduct.
(b) Proceedings before Committee and screening panels.

(1) Review and investigation. A screening panel shall review all informal complaints
referred to it by OPC counsel, including all the facts developed by the informal
complaint, answer, investigation and hearing, and the recommendations of OPC
counsel.

(2) Respondent’s appearance. Before any action is taken that may result in the
recommendation of an admonition or public reprimand or the filing of a formal com-
plaint, the screening panel shall, upon at least 21 days’ notice, afford the respondent
an opportunity to appear before the screening panel. Respondent and any witnesses
called by the respondent may testify, and respondent may present oral argument with
respect to the informal complaint. Respondent may also submit a written brief to the
screening panel at least 10 days prior to the hearing, which shall not exceed 10 pages
in length unless permission for enlargement is extended by the chair or the chair’s
delegate for good cause shown. A copy of the brief shall be forwarded by OPC
counsel to the complainant.

(3) Complainant’s appearance. A complainant shall have the right to appear before the
screening panel personally and, together with any witnesses called by the
complainant, may testify.

(4) Right to hear evidence; cross-examination. The complainant and the respondent shall
have the right to be present during the presentation of the evidence unless excluded
by the screening panel chair for good cause shown. Respondent may be represented
by counsel, and complainant may be represented by counsel or some other repre-
sentative. Either complainant or respondent may seek responses from the other party
at the hearing by posing questions or areas of inquiry to be asked by the panel chair.
Direct cross-examination will ordinarily not be permitted except when, on request,
the panel chair deems that it would materially assist the panel in its deliberations.

(5) Hearing Record. The proceedings of any hearing before a screening panel under this
subsection (b) shall be recorded at a level of audio quality that permits an accurate
transcription of the proceedings. Pursuant to its function as secretary to the Com-
mittee under Rule 14-503(h)(1), OPC shall be responsible for the assembly of the
complete record of the proceedings, to be delivered to the chair of the Committee
upon the rendering the panel’s recommendation to the Committee chair. The record
of the proceedings before the panel shall be preserved for not less than one year
following delivery of the panel’s recommendation to the chair of the Committee and



for such additional period as any further proceedings on the matter are pending or
might be instituted under this section.

(6) Screening panel determination. Upon review of all the facts developed by the
informal complaint, answer, investigation and hearing, the screening panel shall make
one of the following determinations:

(A) The preponderance of evidence presented does not establish that the
respondent was engaged in unprofessional conduct, in which case the
informal complaint shall be dismissed. OPC counsel shall promptly give
notice of such dismissal by regular mail to the complainant and the
respondent. A letter of caution may also be issued with the dismissal.
The letter shall be signed by OPC counsel or the screening panel chair
and shall serve as a guide for the future conduct of the respondent. The
complainant shall also be confidentially notified of the caution;

(€)(B) The informal complaint shall be referred to the Diversion Committee
to be processed in accordance with the provisions of Rule 14-533;

(BY(C) The informal complaint shall be referred to the Committee chair with
an accompanying screening panel recommendation that the respondent be
admonished;

EXD) The informal complaint shall be referred to the Committee chair with
an accompanying screening panel recommendation that the respondent
receive a public reprimand; or

(EXE) A formal complaint shall be filed against the respondent pursuant to
Rule 14-511.

(7) Recommendation of admonition or public reprimand. A screening panel
recommendation that the respondent should be disciplined under subsection (b)(6)(D)
or (b)(6)(E) shall be in writing and shall state the substance and nature of the informal
complaint and defenses and the basis upon which the screening panel has concluded,
by a preponderance of the evidence, that the respondent should be admonished or
publically reprimanded. A copy of such screening panel recommendation shall be
delivered to the Committee chair and a copy served upon the respondent.

(8) Determination of appropriate sanction. In determining an appropriate sanction and
only after having found unethical conduct, the screening panel may consider any
admonitions or greater discipline imposed upon the respondent within the five years
immediately preceding the alleged offense.

(9) Continuance of disciplinary proceedings. A disciplinary proceeding may be held in



abeyance by the Committee prior to the filing of a formal complaint when the
allegations or the informal complaint contain matters of substantial similarity to the
material allegations of pending criminal or civil litigation in which the respondent is
involved.

(c) Exceptions to admonitions and public reprimands. Within 30 days after service of the
recommendation of an admonition or public reprimand on respondent, respondent
may file with the Committee chair exceptions to the recommendation and may
request a hearing. The exceptions shall include a memorandum, not to exceed 20
pages, stating the grounds for review, the relief requested and the bases in law or in
fact for the exceptions.

(d) Procedure on exceptions.

(1) Hearing not requested. If no hearing is requested, the Committee chair will
review the record compiled before the screening panel.

(2) Hearing requested. If a request for a hearing is made, the Committee chair or a
screening panel chair designated by the Committee chair shall serve as the Excep-
tions Officer and hear the matter in an expeditious manner, with OPC counsel and
the respondent having the opportunity to be present and give an oral presentation.
The complainant need not appear personally. However, upon motion to the
Exceptions Officer and for good cause shown, respondent may seek to augment
the record before the screening panel or the original brief on exceptions,
including:

(i) a request to call complainant as an adverse witness for purposes of cross-
examination if complainant was not subject to direct cross-examination
before the screening panel, and

(ii) a request for time to obtain a transcript of the screening panel proceedings
to support respondent’s exceptions, the cost of such transcript to be borne
by respondent. If a transcript is requested, OPC will provide the
Committee chair with the transcript as transcribed by a court reporting
service, together with an affidavit establishing the chain of custody of the
record.

(3) Burden of proof. A respondent who files exceptions under this section (d) shall
have the burden of showing that the recommendation of the screening panel is
unsupported by substantial evidence or is arbitrary, capricious, legally insufficient
or otherwise clearly erroneous.

(4) OPC response. The EXceptions Officer may request a written response from
OPC to exceptions filed by respondent.

(5) Record on exceptions. The proceedings of any hearing on exceptions under this
subsection (d) shall be recorded at a level of audio quality that permits an
accurate transcription of the proceedings.



(e) Final Committee disposition. Either upon the completion of the exceptions procedure
under subsection (d) or if no exceptions have been filed by respondent under
subsection (c), the Committee chair shall issue a final, written determination that
either sustains, dismisses or modifies the disciplinary recommendation of the
screening panel. A modification of the screening panel’s recommendation of
discipline may not:

(1) Be more severe than the original recommendation of the
screening panel; nor

(2) Require OPC to file a formal complaint under Rule 14-511.
() Appeal of a final Committee determination of admonition or public reprimand.

(1) Within 30 days after service by OPC of a final, written determination of an
admonition or a public reprimand in a matter for which exceptions have been
filed by respondent under subsection (c), respondent or OPC may file a request
for review with the Supreme Court seeking reversal or modification of the final
determination by the Committee.

(2) A request for review under this subsection (f) will be subject to the procedures set
forth in Title III of the Utah Rules of Appellate Procedure.

(3) A party requesting a transcription of the record below shall bear the costs. OPC
will provide the Court with the transcript as transcribed by a court reporting ser-
vice, together with an affidavit establishing the chain of custody of the record.

(4) The Supreme Court shall conduct a review of the matter on the record.

(5) RespendentThe appealing party shall have the burden of demonstrating that the
Committee action was:

(i) Based on a determination of fact that is not supported by substantial evidence
when viewed in light of the whole record before the Court;

(ii) An abuse of discretion;
(iii) Arbitrary or capricious; or

(iv)Contrary to Articles 5 and 6lof Chapter 14 of the Rules of Professional
Practice of the Supreme Court.

1
These are standards from the Utah Administrative Procedures Act, §§ 63G-4-403(g), -



16(h)(i), -16(h)(iv) and 16(h)(iii) (2008), respectively.

(g) General procedures.

(1) Testimony. All testimony given before a screening panel or the Exceptions Officer shall
be under oath.

(2) Service. To the extent applicable, service or filing of documents under this Rule is to be
made in accordance with Utah Rules of Civil Procedure 5(b)(1), 5(d) and 6(a).

(3) Documents submitted under this Rule shall conform to the requirements of Rules 27(a)
and 27(b) of the Utah Rules of Appellate Procedure, except it is not required to bind
documents along the left margin.

[The Committee recommends that such rules changes as are adopted by the Supreme Court
would be applicable to all proceedings that are subject to Rule 14-510 as of the effective date
of the changes.)]
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Rule 14-510. Prosecution and Appeals
(a) Informal complaint of unprofessional conduct. . .

(b) Proceedings before Committee and screening panels.

(1) Review and investigation. A screening panel shall review all informal
complaints referred to it by OPC counsel, including all the facts developed by the infor-
mal complaint, answer, investigation and hearing, and the recommendations of OPC
counsel. ,

(2) Respondent’s appearance. Before any action is taken fwhichjthat may result
in the recommendation of an admonition_or public reprimand or the filing of a formal
complaint, the screening panel shall, upon at least f+4-days}21 days’ notice, afford the
respondent an opportunity to appear before the screening panel,_Respondent and{-testify

under—oath;—together—with} any witnesses called by the respondent_may testify, a
fto-]'resgondent may present[—an-] oral argument with respect to the informal complalnt

submritted}Respondent may also submit a written brief to the screening panel fbylat least
10 days prior to the frespondent—Fhebrieffhearing, which shall not exceed ffive}l0
pages in length unless permission for enlargement is extended by the chair or the chair’s
delegate for good cause shown. A copy of the brief shall be forwarded by OPC counsel

to the complainant.
(3) Complainant’s appearance. A complainant shall have the right to appear
before the screening panel personally andf-testify—under—oathi, together with any wit-

nesses called by the complamant {-wrth—respect—to—the—mforma-l-comp’ranmrmomrmﬁﬂn

mmmmrﬁwmmmﬁwﬁ%
(4) Right to hear evidence; cross-examination. The complainant and the respon-

dent shallf—each] have the right to be present during the presentation of the evidence
unless excluded by the screening panel chair for good cause shown. Respondent may be

represented by counsel, and complainant may be represented by counsel or some other
representative. Either complainant or respondent may seek responses from the other
party at the hearing by posing questions or areas of inquiry to be asked by the panel

chair. Direct cross-examination will ordinarily not be permitted except when, on request

the panel chair deems that it would materially assist the panel in its deliberations.

(5) Hearing Record. The proceedings of any hearing before a screening panel




under this subsection (b) shall be recorded at a level of audio quality that permits an ac-

curate transcription of the proceedings. Pursuant to its function as secretary to the Com-
mittee under Rule 14-503(h)(1), OPC shall be responsible for the assembly of the com-

lete record of the proceedings, to be delivered to the chair of the Committee upon the

rendering the panel’s recommendation to the Committee chair. The record of the pro-
ceedings before the panel shall be preserved for not less than one year following delivery
of the panel’s recommendation to the chair of the Committee and for such additional
period as any further proceedings on the matter are pending or might be instituted under

this section.

(f516) Screening panel determination. Upon review of all the facts developed
by the informal complaint, answer, investigation and hearing, the screening panelf;—in
bcha-l-f-of-the-eomm-rttec-} shall make one of the followmg determlnatlons

(A) ' there-t
bic-cause—to—beheve—} The gtegonderance of evidence gresented does not establish that the

respondent was engaged in unprofessional conduct, in which casef;} the informal com-

plaint shall be dismissed. OPC counsel shall promptly give notice of such dismissal by

regular mail to the complainant and the respondentf;or]. { B)—that
atA letter of caution may also be issued_with the dismissal. The letter shall be signed by
OPC counsel or the screening panel chair and shall serve as a guide for the future con-

duct of the respondent f—’Fhereupon—the—mformal—comﬂ-amtsth-brdtsmssed—wr&-ﬂm

The complainant shall

also be conﬁdentlally notified of the caution; {-or—}

(fE1B) fthat-a—dismissatmay-be}_The informal complaint shall be dismissed,
conditioned upon the performance by the respondent of specified conduct which the
Committee determines to be warranted by the facts and the Rules of Professional Con-

duct; for}

(fP10) fthat-the} The informal complaint_shall be referred to the Diversion

Committee to be processed in accordance with the provisions of Rule 14-533;
(D) The informal complaint shall be referred to the Committee chair with an

accompanying screening panel recommendation that the respondent be admonishedf:
Suchi_

(E) The informal complaint shall be referred to the Committee chair with an
accompanying screening panel recommendation_that the respondent receive a public
reprimand; or

(F) A formal comglamt shall be filed against the respondent pursuant to
Rule 14-511.




(7) _Recommendation of admonition or public reprimand. A screening panel

recommendation that the respondent should be disciplined under subsection (b)(6)(D) or

(b)(6)(E) shall be in writing and shall state the substance and nature of the informal com-
plaint and defenses and the basis upon which the screening panel has concluded, by a
preponderance of the evidence, that the respondent should be admonishedf—A—copy-of

U 2, e U111) - Ud U1) | 1a U Vv Ll UpPU [} e U L) U U

a1c aS—CO1<C V—a PIC crance—o the—evide " Tat—t
receive-apublicreprimand} or publicgly reprimanded. A copy of
recommendation shall be delivered to the Committee chair and a copy served upon the

C cSpoac1It—SnNouid
such screening panel

.
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(8) Determination of appropriate sanction. In determining an appropriate sanc-
tion and only after having found unethical conduct, the screening panel may consider any

admonitions or greater discipline imposed upon the respondent within the five years
immediately preceding the alleged offense.

(f19) Continuance of disciplinary proceedings. A disciplinary proceeding may
be held in abeyance by the Committee prior to the filing of a formal complaint when the
allegations or the informal complaint contain matters of substantial similarity to the
material allegations of pending criminal or civil litigation in which the respondent is
involved.

(c) Exceptions to admonitions and public reprimands. Within ften}30 days after
fnoticelservice of the recommendation of an admonition or public reprimand fto—the

€ommittee—chairjon respondent,f-the} respondent may file with the Committee chair fan
exceptioniexceptions to the recommendation and may falso;if-desired,Jrequest a hear-

3-



ing. The exceptions shall include a memorandum, not to exceed 20 pages. stating the
grounds for review, the relief requested and the bases in law or in fact for the exceptions.

(d) Procedure on exceptions.
(1) Hearing not requested. If no hearing is requested, the Committee chair will

review the record compiled before the screening panel.
(2) Hearing requested. If a request for a hearing is made, the Committee

chairf;} or a screening panel chair designated by the Committee chairf;} shall fproceed
tojserve as the Exceptions Officer and hear the matter in an expeditious manner, with
OPC counsel and the respondent having the opportunity to be presentf—Fhe-complain=
ant’s—testimony-may beread-into-therecord} and give an oral presentation.f} The com-
plainant need not appear personallyf-untess—calted-by-the-respondent}. However. upon
motion to the Exceptions Officer and for good cause shown, respondent may seek to
augment the record before the screening panel or the original brief on exceptions. includ-

(i) a request to call complainant as an adverse witness for purposes of cross-

examinationf—Fherespondent}_if complainant was not subject to direct cross-examina-
tion before the screening panel, and

(ii) a request for time to obtain a transcript of the screening panel proceed-
ings to support respondent’s exceptions, the cost of such transcript to be borne by re-
spondent. If a transcript is requested, OPC will provide the Committee chair with the
transcript as transcribed by a court reporting service, together with an affidavit establish-
ing the chain of custody of the record.

3) Burden of proof. A respondent who files exceptions under this section (d
shall have the burdenf-ofproof} of showing that the recommendation of the screening
panel isfunreasomabte;} unsupported by substantial evidencef;} or is arbitrary, capri-
cious . legally insufficient or otherwise clearly erroneous._

(4) OPC response. The Exceptions Officer may request a written response
from OPC to exceptions filed by respondent.

(5) Record on exceptions. The proceedings of any hearing on exceptions under
this subsection (d) shall be recorded at a level of audio guality that permits an accurate
transcription of the proceedings.

procedure under subsection (d) or if no exceptions have been filed by respondent under
subsection (c)., the Committee chair shall issue a final, written determination that either

4-



sustains, dismisses or modifies the disciplinary recommendation of the screening panel.
A modification of the screening panel’s recommendation of discipline may not:

(2) Regquire OPC to file a formal complaint under Rule 14-511.

(f) Appeal of a final Committee determination of admonition or public reprimand.

(1) Within 30 days after service by OPC of a final, written determination of an
admonition or a public reprimand in a matter for which exceptions have been filed by
respondent under subsection (c), respondent may file a request for review with the Sup-
reme Court seeking reversal or modification of the final determination by the Committee.

(2) A request for review under this subsection (f) will be subject to the proce-
dures set forth in Title III of the Utah Rules of Appellate Procedure.

(3) A party requesting a transcription of the record below shall bear the costs.
OPC will provide the Court with the transcript as transcribed by a court reporting ser-
vice, together with an affidavit establishing the chain of custody of the record.

(4) The Supreme Court shall conduct a review of the matter on the record.

(5) Respondent shall have the burden of demonstrating that the Committee act-

ion was:

(i) Based on a determination of fact that is not supported by substantial evi-

dence when viewed in light of the whole record before the Court:

(ii) An abuse of discretion,

(iii) Arbitrary or capricious; or

(iv) Contrary to Articles 5 and 6 of Chapter 14 of the Rules of Professional
Practice of the Supreme Court.'

(g) General procedures.

(1) Testimony. All testimony given before a screening panel or the Exceptions
Officer shall be under oath.

(2) Service. To the extent applicable, service or filing of documents under this
Rule is to be made in accordance with Utah Rules of Civil Procedure 5(b)(1), 5(d) and

6(a).
(3) Documents submitted under this Rule shall conform to the requirements of
Rules 27(a) and 27(b) of the Utah Rules of Appellate Procedure, except it is not required

'These are standards from the Utah Administrative Procedures Act, §§ 63G-4-403(g),
-16(h)(i), -16(h)(iv) and 16(h)(iii) (2008), respectively.

-5-



to bind documents along the left margin.

[The Committee recommends that such rules changes as are adopted by the Supreme

Court would be applicable to _all proceedings that are subject to Rule 14-510 as of the
effective date of the changes. |
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Matty Branch - FW: Newest version (0.00/3.50)

Fivm:  "Bob Burton Jr." <bobb@burtonlumber.com>

To: "Billy Walker" <bwalker@utahbar.org>, ""Bob Burton Atty." <bobb@dccorp.burtonlumber.com>, "Earl
Wunderli" <emwunderli@msn.com>, "Gary Chrystler" <glc101@veracitycom.net>, "Gary Sackett"
<gsackett@joneswaldo.com>, "John Soltis" <jsoltis@utah.gov>, "Kent Roche" <kroche@pblutah.com>,
"Leslie Van Frank™ <leslie@crslaw.com>, "Marilyn Branch" <mattyb@email.utcourts.gov>, "Mark May"
<mwmay@email.utcourts.gov>, ""Nayer H. Honavar"' <nayerhonarvar@hotmail.com>, "Paul Maughan"
<pmaughan@email.utcourts.gov>, ""Paul Veasy" <pveasy@parsonsbehle.com>, "Paula Smith"
<psmith@co.slc.ut.us>, ""Royal I. Hansen" <rhansen@email.utcourts.gov>, "Stephen Roth"
<sroth@email.utcourts.gov>, "Steven Johnson" <sjohnson@norbest.com>, "Stuart Schultz"
<sschultz@strongandhanni.com>

Date: 11/3/08 7:56AM

Subject: FW: Newest version (0.00/3.50)

Committee Members:

Below is an e-mail from Gary Sackett. Attached are redline drafts and a clean copy of proposed Rule 14-510. | agree with Gary’s
suggestion. Before we have an up or down vote on the entire rule, please vote on items 1 and 2 below by replying to this e-mail
as soon as possible.

1. Are you in favor of Billy Walker's suggestion regarding (f) (5)? Yes or No?
2. Are you in favor of applying the new rule to all existing cases as well as all new cases? Yes or No?

Amwe resolve the above items, we will then know how the final proposed rule will read. | will then ask for a separate yes or no
vowe on the rule in its entirety. However, if anyone has reservations about other portions of the rule we have not previously voted
on as a committee that you believe warrant further discussion by the committee, please let me know. Depending on what those
reservations are and how many of you have them, we may or may not need to schedule another meeting.

Robert A. Burton

PO Box 27206

SLC, Utah 84127-0206
Phone: (801) 952-3720
Fax: (801)952-3734

CAUTION - CONFIDENTIAL

This electronic mail message and any attachment is confidential and may also contain privileged attorney-client information or work product.
The message is intended only for the use of the addressee. If you are not the intended recipient, or the person responsible to deliver it to the
intended recipient, you may not use, disseminate, distribute or copy this communication. If you have received the message in error, please
immediately notify me by reply electronic mail or by telephone (801) 952-3720, and delete this original message. Thank you.

From: Gary Sackett [mailto:GSackett@joneswaldo.com]
Sent: Friday, October 31, 2008 3:17 PM

To: bobb@burtonlumber.com; Matty Branch

Subject: Newest version

Dear Bob and Matty:

)
Aw.. _ned are redlines of draft 10 v draft 9 and draft 10 v original and a clean copy of the changes to Rule 14-510 that were adopted at the
Committee meeting on Monday.
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Matty Branch - Newest version (0.00/3.50)

Fiom:  "Gary Sackett" <GSackett@joneswaldo.com>

To: <bobb@burtonlumber.com>, "Matty Branch" <mattyb@email.utcourts.gov>
Date: 10/31/08 3:17PM

Subject: Newest version (0.00/3.50)

Dear Bob and Matty:

Attached are redlines of draft 10 v draft 9 and draft 10 v original and a clean copy of the changes to Rule 14-510 that were adopted at the
Committee meeting on Monday.

There are two items that you may wish to put to a separate vote:

1. Billy Walker suggests that subsection (f)(5) be modified to remove the clause, "The final decision of the Committee shall be presumed
valid." His view is that the Court treats these types of cases with a correction-of-error standard. In particular, Billy notes that is the

standard the Court has used in reviewing disciplinary cases that are appealed to the Supreme Court from District Court disciplinary decisions.
If that is the standard treatment, I would agree with the removal, and I have so reflected the removal. As we have noted before on a similar
issue, we should be reluctant to propose review standards for the Court in such cases.

2. At the Committee meeting, we did not address the proposal at the very end of the draft that any amendment of this type the Court might

adopt should be applied to all cases that are already in the pipeline. This could also be put to separate vote in the e-mail voting that the
Committee has agreed to conduct.

--Gary
~
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Matty Branch - RE: Newest version (-100.00/3.50)

From: "Billy Walker" <billy.walker@utahbar.org>

To: <bobb@burtonlumber.com>, "Bob Burton Atty." <bobb@dccorp.burtonlumber.com>, "Earl
Wunderli" <emwunderli@msn.com>, "Gary Chrystler" <glc101@veracitycom.net>, "Gary Sackett"
<gsackett@joneswaldo.com>, "John Soltis" <jsoltis@utah.gov>, "Kent Roche"
<kroche@pblutah.com>, "Leslie Van Frank" <leslie@crslaw.com>, "Marilyn Branch"
<mattyb@email.utcourts.gov>, "Mark May" <mwmay@email.utcourts.gov>, "Nayer H. Honavar"
<nayerhonarvar@hotmail.com>, "Paul Maughan" <pmaughan@email.utcourts.gov>, "Paul
Veasy" <pveasy@parsonsbehle.com>, "Paula Smith" <psmith@co.slc.ut.us>, "Royal |. Hansen"
<rhansen@email.utcourts.gov>, "Stephen Roth" <sroth@email.utcourts.gov>, "Steven Johnson"
<sjohnson@norbest.com>, "Stuart Schultz" <sschultz@strongandhanni.com>

Date: 11/4/08 3:27PM

Subject: RE: Newest version (-100.00/3.50)

(1) Yes
(2) Yes

Bob, as far as further discussion is concerned, | mentioned to Gary that | had another rather major change that | would propose to
the Committee. Because of all of the other issues that we have had to address, | never got a chance to bring it up. This change is
that | feel that the OPC should have an opportunity to be an appealing party to the Supreme Court after an Exception hearing. I'm
okay with the OPC not having an appeal right to an Exception hearing, but once there is to be a formalized route to the Supreme
Court based on the Exception filed by a Respondent, | think the OPC should have this route also. | think this change would be
ce™istent with the OPC' s "party" status in other attorney discipline Supreme Court appeals (i.e. from the district courts) and

c. .stent with the way views the OPC's role on attorney discipline issues that they might have to address directly. In addition to
my other reasons, | feel even more strongly about this change now that the Committee has voted to not allow a more severe
sanction at the Exception stage. In this respect, if the OPC has an appeal right from the Exception stage (but not at the end of the
Screening Panel stage) an OPC appeal right might provide some of the disincentive to appeal a Screening Panel decision that |
feel has been lost by the Committee vote.

| did not mention this to Gary but the other issue that | have is this: With all due respect to Art's and Terry's view, based on my
experience with the Screening Panels, the "dismissal with condition" section has no sufficiently defined role for the Panels. The
two problems are when to use it and how to enforce it. The new diversion rule addresses these two problems; the use is fully
defined and the enforceability is defined and greatly enhanced because it is voluntary for respondents in lieu of discipline. A
diversion is a dismissal with condition and this condition can be Ethics School (the example given at the Committee meeting). |
also think that leaving the "dismissal with condition' section in potentially undermines the diversion option and the Supreme court
has invested considerable time and effort on the Rule and the Diversion Committee created by the rule.

| don't know if another meeting is needed to discuss any of this because | don't know if a meeting will give the
Committee additional info to help it with my viewpoint. If it is decided that we need to meet, of course | will.

For what it is worth: | think the Committee and Sub-Committee work has been great with respect to this rule and especially on the
direct examination compromise language. And even on issues such as the severity of the sanction at the Exception stage where
there has not been a consensus, | feel that the discussions have been constructive and thoughtful.

Billy L. Walker

Senior Counsel

Office of Professional Conduct
Utah State Bar

s

From: Bob Burton Jr. [mailto:bobb@burtoniumber.com]
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Matty Branch - Latest Draft of Rule 14-510

From: Matty Branch

To: gsackett@joneswaldo
Subject: Latest Draft of Rule 14-510
CC: bobb@burtonlumber.com

I believe the following revisions should be made to the latest version of Rule 14-510:
(b)(5) second sentence - add "of" before "the pabel's recommendation to the Committee chair."
(F)(5)(iv) change " Rules of Professional Practice of the Supreme Court" to Supreme Court Rules of Professional Practice.

Thanks.

about:blank 11/6/2008



Supreme Court of Fflorida

No. SC05-2194

IN RE: AMENDMENTS TO THE RULES
REGULATING THE FLORIDA BAR—ADVERTISING.

[December 20, 2007]
REVISED OPINION

PER CURIAM.

The Florida Bar petitions this Court to consider proposed amendments to
chapter 4 of the Rules Regulating the Florida Bar. We have jurisdiction. See art.
V, § 15, Fla. Const.

The proposals are the result of a study by the Bar’s Advertising Task Force
2004 (Task Force) and affect subchapter 4-7 of the rules. The Task Force, which
was appointed in February 2004, was charged by the Bar with the following
mission:

The Advertising Task Force 2004 is charged with reviewing the

attorney advertising rules and recommending changes to the rules if

deemed necessary, including any changes to clarify the meaning of

the rules and provide notice to Florida Bar members of the rules’

requirements. Included within this charge is an analysis of the
advertising filing and review requirement, including consideration of



mandatory review prior to dissemination of advertisements.
The Task Force held several meetings, solicited comments from numerous
sources, and consulted various Bar sections. The Task Force published

information and draft proposals in The Florida Bar News and on The Florida Bar’s

website. Thereafter, the Task Force submitted its recommendations to the Board
of Governors of The Florida Bar (Board). |

Although the Board adopted the majority of the recommendations, two
significant areas where the Board declined to adopt the Task Force’s
recommendations were proposals dealing with (1) exempting websites from
regulation (the Board seeks regulation of websites); and (2) when to review
television and radio advertisements (the Board believes review should occur before
dissemination). Thus, some of the Task Force’s recommendations were modified
by the Board.

The proposals were published for comment in the August 1, 2005, edition of

The Florida Bar News. The Bar did not receive any comments in response to the

official notice. Further, in the notice, the Bar directed interested parties to file their
comments directly with the Court. Thereafter, on December 14, 2005, the Bar
filed the proposals with the Court. The Court received three comments.

The Bar proposes amendments to rules 4-7.1 (General); 4-7.2

(Communications Concerning a Lawyer’s Services); 4-7.3 (Advertisements in the



Public Print Media); 4-7.4 (Direct Contact With Prospective Clients); 4-7.5
(Advertisements in the Electronic Media Other Than Computer-Accessed
Communications); 4-7.6 (Computer-Accessed Communications); 4-7.7 (Evaluation
of Advertisements); 4-7.8 (Exemptions From the Filing and Review Requirement);
4-7.10 (Firm Names and Letterhead); and 4-7.11 (Lawyer Referral Services).
Further, the Bar proposes the deletion of rule 4-7.9 (Information About a Lawyer’s
Services Provided Upon Request). |

After considering the comments filed and holciing oral argument, the Court
adopts The Florida Bar’s proposals, except as follows.

The Bar proposed several amendments to rule 4-7.1 (General), including
adding subdivisions that would exempt certain areas from the advertising rules.
The proposed exemptions included, along with other areas, communications with
family members, communications between lawyers, and communications with
current and former clients. We adopt the exemption in respect to communications
with family members. We request further information from the Bar as to why
communications between lawyers, and communications with current and former
clients, should be exempted from the advertising rules, including any research or
evidence supporting such exemptions. We defer adoption of those two exemptions

at this time.



For similar reasons, the Court deletes a portion of the proposed comment to
rule 4-7.4 (Direct Contact With Prospective Clients). The proposal would have
added language to the comment that would have stated that the advertising rules
did not apply to certain “prior professional relationships.”

Next, current rule 4-7.5 requires a nonlawyer spokesperson who speaks on
behalf of a lawyer or law firm to comply with certain requirements. The
spokesperson must identify himself or herself as a spokesperson. Also, the
spokesperson must disclose that he or she is not an attorney practicing with the
lawyer or firm. The proposal for rule 4-7.5 would change the rule regarding
affirmative disclosures by spokespersons. Instead of following the established
requirements, the proposal would require an affirmative disclosure that a
nonlawyer spokesperson is being used only when it is not apparent “from the
context of the advertisement that the spokesperson is not a lawyer.” In comparison
to the proposal, the established requirements are consistently unambiguous in any
advertising situation, simple to apply, and, thus, provide greater protection for the
public. Therefore, the Court does not adopt the proposal.

Existing rule 4-7.6 (Computer-Accessed Communications) governs
computer-accessed communications such as websites and electronic mail. The
proposal would make several changes to the rule. However, the Court notes that

the Board has appointed a special committee to review issues regarding websites



and Internet communications. The special committee is charged with making
recommendations to the Board if appropriate. Thus, it is not efficient or sound for
the Court to address the regulation of Internet advertising at this time, while the
special committee is studying these very issues. Accordingly, the Court does not
adopt the proposal for rule 4-7.6. The Court will consider the regulation of
Internet communications when the Bar files the report of the special committee.'

Further, the Court requests that the Bar undertake an additional and
contemporary study of lawyer advertising, which shall include public evaluation
and comments about lawyer advertising, as recommended by Mr. Bill Wagner in
his written and oral comments to the Court.

Also, the Bar proposed amendments to rule 4-7.8 (Exemptions From the
Filing and Review Requirement), which would have included deletion of existing
subdivision (d) (a communication mailed only to existing clients, former clients, or
other lawyers is exempt from the filing requirements of rule 4-7.7). However, the
Bar subsequently filed a motion reqﬁesting that the Court retain subdivision (d) in
the rules, while the Bar studied issues raised by related rule 4-7.1 (General). Thus,
in light of related rule 4-7.1, we modify the proposal to maintain existing

subdivision (d) in rule 4-7.8.

1. While awaiting the report of the special committee, the Court herein
deletes an incorrect rule reference in rule 4-7.6(b)(3). This modification is simply
to remove an inaccurate cross-reference and is not intended to impact the Bar’s
study of how to classify or address computer-accessed communications.

-5-



Accordingly, the Court adopts the amendments to the Rules Regulating the
Florida Bar as set forth in the appendix to this opinion. Deletions are indicated by
struck-through type, and new language is indicated by underscoring. The
comments are included for explanation and guidance only and are not adopted as
an official part of the rules. The amendments shall become effective on February

1, 2008, at 12:01 a.m.

It is so ordered.
WELLS, PARIENTE, QUINCE, and CANTERO, JJ., concur.
LEWIS, C.J., concurs in part and dissents in part with an opinion.
BELL, J., concurs in part and dissents in part with an opinion, in which
ANSTEAD, J., concurs.

THE FILING OF A MOTION FOR REHEARING SHALL NOT ALTER THE
EFFECTIVE DATE OF THESE AMENDMENTS.

- LEWIS, C.J., concurring in part and dissenting in part.

Although I agree with most of the new amendments, I dissent with regard to
the advertising pandering of the new designation termed “expert.” It is this Court’s
obligation and duty to prescribe standards of professionalism and ethical conduct
for attorneys who are privileged to practice law in the State of Florida. See art. V,
§ 15, Fla. Const.; R. Regulating Fla. Bar 3-1.2. However, when we abdicate that
duty by allowing Florida’s attorneys to foist artfully crafted, bar-sanctioned,
advertising-based deception upon the lay public, I must dissent. I, therefore,

express my disagreement with the decisions of the majority in In re Amendments



to the Rules Regulating the Florida Bar, SC06-736 (Fla. Dec. 20, 2007), and the

instant case, to the extent that these decisions authorize board-certified attorneys to
denominate and advertise themselves as “experts.” We often voice concern with
regard to professionalism and the declining respect for the legal system, but we fail
to follow our own words with corresponding action. In my view, a very significant
contribution to this eroding respect can be traced directly to the shift from a
professional model to an economic model, which includes progressively-escalating
advertising gimmicks. Today the majority adds another bullet to that economic
arsenal.

My analysis consists of four observations. First, under the commercial-
speech doctrine, this Court remains free to restrain deceptive or misleading
attorney advertising. Second, “specialist” and “expert” are not synonymous; in
fact, they are qualitatively different. Furthermore, claims of “expert” status are
inherently misleading. Third, the “expert” amendments have “flown under the
radar” and have not been adequately or appropriately debated or briefed. Fourth
and finally, my view is consistent with both the majority approach across the
country, and with Florida’s regulation of another group of certified specialists—
board-certiﬁedA physicians.

THE STATES RETAIN THE ABILITY TO PROHIBIT
MISLEADING COMMERCIAL SPEECH.



Since the United States Supreme Court decided Bates v. State Bar of

Arizona, 433 U.S. 350 (1977), the states have understood that attorney advertising
is a form of commercial speech that is entitled to some First Amendment

protection. See, e.g., Fla. Bar v. Herrick, 571 So. 2d 1303, 1305 (Fla. 1990).

However, the High Court has made certain to clearly emphasize that the states

remain free to regulate and prohibit false, deceptive, or misleading commercial

speech, especially when used in the context of professional-service advertisements:
“Physicians and lawyers . . . do not dispense standardized products; they render

professional services of almost infinite variety and nature, with the consequent

enhanced possibility for confusion and deception if they were to undertake certain

kinds of advertising.” Va. State Bd. of Pharm. v. Va. Citizens Consumer Council,

425 U.S. 748, 773 n.25 (1976) (emphasis supplied); see also Bates, 433 U.S. at 379

(“Because the public lacks sophistication in legal matters, it may be particularly

susceptible to misleading or deceptive advertising by lawyers. After-the-fact

action by the consumer lured by such advertising may not provide a realistic
restraint because of the inability of the layman to assess whether the service he has
received meets professional standards.” (emphasis supplied)).

It is axiomatic that “[a]dvertising that is false, deceptive, or misleading . . . is

subject to restraint.” Bates, 433 U.S. at 383; see also Herrick, 571 So. 2d at 1305.

Moreover, the Supreme Court has held that its multi-part commercial-speech



framework from Central Hudson Gas & Electric Corp. v. Public Service

Commission, 447 U.S. 557 (1980), does not apply if the advertising at issue is

misleading:

Under Central Hudson, the government may freely regulate
commercial speech that concerns unlawful activity or is misleading.
Commercial speech that falls into neither of those categories . . . may
be regulated if the government satisfies a test consisting of three
related prongs: First, the government must assert a substantial interest
in support of its regulation; second, the government must demonstrate
that the restriction on commercial speech directly and materially
advances that interest; and third, the regulation must be narrowly
drawn.

Fla. Bar v. Went For It, Inc., 515 U.S. 618, 623-24 (1995) (emphasis supplied)

(citation and quotation marks omitted). Further, the Justices presented much of

this same analysis in the plurality decision of Peel v. Attorney Registration & -

Disciplinary Commission of Tllinois, 496 U.S. 91 (1990), which held that the
Illinois Commission’s discipline of an attorney for truthfully advertising hisA trial-
specialist certification violated the First Amendment. See id. at 99-110; see also
id. at 113-14 (Marshall, J., concurring in the judgment). There was, however, no
majority opinion in Peel. Where this is the case, the Supreme Court has held that
the true holding of the case is “that position taken by those Members who

concurred in the judgments on the narrowest grounds.” Marks v. United States,

430 U.S. 188, 193 (1977) (quoting Gregg v. Georgia, 428 U.S. 153, 169 n.15

(1976) (opinion of Stewart, Powell, and Stevens, JJ.)).



In Peel, the narrowest concurrence was that of Justice Marshall, joined by
Justice Brennan. Therein, Justice Marshall stated that even attorney-specialist
certifications are “potentially misleading” because specialist certifications, in the
absence of proper explanation, imply that certified lawyers are necessarily more
adept in the certified field than noncertified lawyers. See Peel, 496 U.S. at 113-14
(Marshall, J., concurring in the judgment). Florida unequivocally endorses the use

of properly obtained and explained attorney-specialization certifications. See R.

Regulating Fla. Bar 4-7.2(c)(6), 6-1.2 (prior versions).”> The telling truth revealed

in Peel, however, is that even attorney specialization—where not properly

explained—can be misleading for the public. See 496 U.S. at 113-14 (Marshall, J.,
concurring in the judgment). As explained below, while attorney “specialization”
can be potentially misleading, attorneys’ claims of “expert” status are inherently
misleading, and this Court should, therefore, prohibit the use of this misleading
moniker. In my view, this is also a breach of the trust advanced in the 1970s and
1980s to secure approval of attorney “specialty” designations in Florida, and

constitutes pandering to advertising at the lowest level.’

2. I refer to the prior versions of these rules because, in my opinion, the
majority has unnecessarily altered these rules today through amendments that
needlessly add the term “expert” to board-certified attorneys’ arsenal of
salutations.

3. This Court, in In re Florida Bar, 319 So. 2d 1 (Fla. 1975), amended the
Integration Rule of the Florida Bar, and in the process responded to an objection

-10 -



“EXPERT” AND “SPECIALIST” STATUS ARE QUALITATIVELY
DIFFERENT, AND THE FORMER IS INHERENTLY MISLEADING.
MOREOVER, THESE “EXPERT” AMENDMENTS HAVE NOT
BEEN PROPERLY DEBATED.

Sellers of goods and services use commercial advertising to increase sales

and to make a name for themselves in the applicable market. See Fla. Bar v. Pape,

918 So. 2d 240, 247 (Fla. 2005). The consuming public thus becomes their target
audience, and “the extension of First Amendment protection to commercial speech

is justified principally by the value to consumers of the information such speech

provides.” Zauderer v. Office of Disciplinary Counsel of the Supreme Court of

Ohio, 471 U.S. 626, 651 (1985) (emphasis supplied). Therefore, where the
advertising at issue is misleading and provides little, if any, valuable information to
the consuming public, that advertising must be scrupulously examined and
controlled.

Attorney “expert” status exempliﬁés this very type of misleading, useless

advertising. Florida has had and secured an attorney-specialization program—

based on specified representations and promised limitations—for decades, and has

voiced at that time by altering one of the amendments to add language stating that
when an attorney designates an area of legal practice, this designation “DOES
NOT MEAN that such attorney has been certified by any person or group as an
‘expert’ in any area of law, nor does it mean that such an attorney is any more
expert or competent than any other attorney.” Id. at 7-8. Likewise, in Florida Bar
re Amendment to Rules Regulating the Florida Bar Chapter 6 (Legal Specialization
and Education), 548 So. 2d 1120, 1121 (Fla. 1989), we approved various “legal
specialization” rules, but did not approve or reference “expert” status.

-11-



readily permitted attorneys to advertise their certified status as long as they have
complied with the relevant rules of professional conduct. See R. Regulating Fla.
Bar 4-7.2(c)(6), 6-1.2 (prior versions); Fla. Code of Prof’] Responsibility DR 2-105
(the Code of Professional Responsibility ceased to govern attorneys in Florida as

of January 1, 1987); see also Herrick, 571 So. 2d at 1306-07 (holding that The

Florida Bar’s discipline of an attorney for claiming specialization status without
having complied with Florida’s rules of professional conduct did not violate the
First Amendment). The decision of the majority to allow these attorneys to
publicize their status with ever-increasing hyperbole does not change the fact that

they were previously permitted to only claim certified specializations, which were

adequate descriptors without the addition of the useless, misleading, and
qualitatively different appellation “expert.” Substituting “expert” status for
“specialist” status accomplishes nothing apart from increasing attorneys’ capacity
to deceive the consuming public, regardless of whether their deception is
intentional or unintentional.

The United States Supreme Court has stated that “because the public lacks
sophistication concerning legal services, misstatements that might be overlooked
or deemed unimportant in other advertising may be found quite inappropriate in
legal advertising.” Bates, 433 U.S. at 383. Therefore, in the realm of legal-service

advertising, this Court has a heightened responsibility to protect the lay public -~

-12-



from potentially deceptive statements and claims: “[T]he public and private

benefits from commercial speech derive from confidence in its accuracy and

reliability. Thus, the leeway for untruthful or misleading expression that has been

allowed in other contexts has little force in the commercial arena.” Id. (emphasis
supplied). Where the potential interpretation and perspective of the public is
concerned, one must focus on the plain meaning of the communication at issue.
To that end, “[o]ne looks to the dictionary for the plain and ordinary meaning of

words.” Garcia v. Fed. Ins. Co., 32 Fla. L. Weekly S657, S658 (Fla. Oct. 25,

2007) (quoting Beans v. Chohonis, 740 So. 2d 65, 67 (Fla. 3d DCA 1999))

(interpreting the plain meaning of the words used in an insurance policy).

According to a widely used dictionary, “specialist” and “expert” are not at

all synonymous terms. Merriam Webster’s Collegiate Dictionary supplies two
germane definitions for the term “expert”: The first definition is a person “having,
involving, or displaying special skill or knowledge derived from training or
experience”; however, the second definition is “one with the special skill or

knowledge representing mastery of a particular subject.” Merriam Webster’s

Collegiate Dictionary 409 (10th ed. 1993) (emphasis supplied). In contrast, that

same source defines “specialist” as “one who specializes in a particular occupation,

practice, or branch of learning.” Merriam Webster’s Collegiate Dictionary 1128

-13-



(10th ed. 1993). Merely focusing upon a particular “branch of learning” is not the
same exercise as obtaining “mastery of a particular subjec; 2

Hence, when a layperson—unaccustomed with the varied and nuanced
definitions that the law places upon the term “expert”—sees or hears that a
particular attorney is an “expert” in a field of law for which the layperson desires
representation, that layperson is likely to labor under the misconception that the
advertising attorney is a “master” or a preeminent mind in the particular field.
That, however, may not always or even often be the case, as demonstrated by the
efforts of many of these so-called experts to exhibit their purported “expertise.”
Further, the certification standards for many fields are not overly intensive. For
example, one may become a board-certified appellate attorney in Florida by
completing the following requirements: (1) practicing law for at least five years;
(2) substantially and directly focusing thirty percent of one’s practice on appellate

law for the three-year period preceding application (requirement subject to waiver

of up to two years); (3) having sole or primary responsibility for five appellate oral
arguments during the five-year period preceding application (requirement subject
to waiver in “particular instances™ for good cause); (4) obtaining forty-five hours
of approved appellate-practice continuing legal education (“CLE”) credits during
the three-year period preceding application; (5) submitting judicial and collegial

references; and (6) passing the appellate-practice examination. See R. Regulating
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Fla. Bar 6-13.3. Does such certification really mean that a newly minted board-

certified appellate attorney is a “master,” “expert,” or preeminent practitioner in

terms of practicing before Florida’s appellate courts, a federal Circuit Court of
Appeals, or before the United States Supreme Court? I think not. This type of
certification may, however, mean that the board-certified appellate attorney |
“specializes” in appellate law.

In sum, leading members of the public to believe that they are purchasing
the legal representation of an “expert” is deceptive because use of that hyperbolic
term suggests that the “expert” attorney is better able to obtain a desirable result
for the client due to their “master” status. This intimation regarding the quality of
an attorney’s potential services is not necessarily accurate or verifiable. I agree
with the notion that “advertising claims as to the quality of services . . . are not
susceptible of measurement or verification; accordingly, such claims may be so

likely to be misleading as to warrant restriction.” Bates, 433 U.S. at 383-84

(emphasis supplied); see also Zauderer, 471 U.S. at 641 n.9. This Court should

never allow attorneys to make these unverifiable, qualitatively based claims, which
ensnare inexperienced consumers of legal services. This is particularly true where,
as here, there has not been an expansive discussion of the subject prior to the
adoption of the amended Bar rules. Therefore, I would refuse to adopt the

permissive stance of the majority.
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THE MAJORITY’S APPROACH IS INCONSISTENT WITH THE

MAJORITY OF JURISDICTIONS AND WITH FLORIDA’S

REGULATION OF BOARD-CERTIFIED PHYSICIANS.

Thirty-seven United States jurisdictions and the American Bar Association
do not include the term “expert” in their field-of-practice and attorney-

specialization rules.* Furthermore, at least three jurisdictions indirectly reference

the term “expertise,” but refer to field-certified attorneys as “specialists.”” Thus,

4. See A.B.A. Model R. Prof’l Conduct 7.4; Ala. R. Prof’l Conduct 7.4;
Alaska R. Prof’]l Conduct R. 7.4; Ariz. R. Prof’l Conduct 7.4; Ark. R. Prof’l
Conduct 7.4; Cal. R. Prof’l Conduct 1-400; Colo. R. Prof’l Conduct 7.4 (eff.
01/01/2008); Conn. R. Prof’1 Conduct 7.4; Del. R. Prof’l Conduct 7.4; Ga. R.
Prof’l Conduct 7.4; Haw. R. Prof’l Conduct 7.4; Idaho R. Prof’] Conduct 7.4; Iowa
R. Prof’l Conduct 32:7.4; Kan. R. Prof’] Conduct 7.4; Md. R. Prof’] Conduct 7.4
(does not permit specialization outside of patent law, which is arguably
unconstitutional in light of the plurality result in Peel v. Attorney Registration &
Disciplinary Comm’n of I1l., 496 U.S. 91 (1990) (holding that Illinois’ discipline
of attorney for truthfully advertising trial-specialist certification violated the First
Amendment)); Mich. R. Prof’l Conduct 7.4 (does not specifically address the
specialization issue, but permits attorneys to list their fields of practice); Minn. R.
Prof’1 Conduct 7.4; Miss. R. Prof’l Conduct 7.6; Mo. R. Prof’l Conduct 4-7.4; Neb.
R. Prof’l Conduct 7.4; N.H. R. Prof’] Conduct 7.4 (eff. 01/01/2008); N.J. R. Prof’l
Conduct 7.4; N.M. R. Prof’l Conduct 16-704; N.Y. Code of Prof’1 Responsibility
DR-2-105; N.D. R. Prof’l Conduct 7.4; Ohio R. Prof’] Conduct 7.4; Okla. R. Prof’]
Conduct 7.4; Pa. R. Prof’l Conduct 7.4; S.D. R. Prof’l Conduct 7.4; Tenn. R. Prof’]
Conduct 7.4; Tex. Disciplinary R. Prof’] Conduct 7.04; Utah R. Prof’] Conduct
7.4; Vt. R. Prof’] Conduct 7.4; Va. R. Prof’] Conduct 7.4; W. Va. R. Prof’]
Conduct (does not permit specialization outside of patent and admiralty law, which
is arguably unconstitutional in light of Peel); Wis. R. Prof’1 Conduct 20:7.4; Wyo.
R. Prof’] Conduct 7.4; Guam R. Prof’l Conduct 7.4.

5. See Ind. R. Prof’] Conduct 7.4; Mont. R. Prof’l Conduct 7.4; N.C. R.
Prof’] Conduct 7.4. Additionally, Rhode Island only mentions “expert” in a court-
mandated disclaimer, not in the substantive portion of its rule; South Carolina only
mentions “expert” in a list of prohibited terms; Maine only mentions “expertise”
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the overwhelming majority approach is to label this classification of attorneys
“specialists,” not “experts.” Florida’s consumers of legal services may take little
solace in the fact that the majority of jurisdictions reject the approach adopted
today and, instead, support labeling board-certified attorneys “specialists,” rather
than “experts.” Nevertheless, this fact buttresses my view that the term
“specialist” was—and is—more than up to the task of differentiating board-
certified attorneys from their noncertified colleagues, without the need for
resorting to the “assistance” of the grandiose and deceptive term “expert.” Board-
certified specialists do not need an ever-expanding palette of superlatives with
which to hawk their wares; “specialist” suffices.

Additionally, in Florida, the professionals that attorneys are most often
compared with—physicians—are not permitted to call themselves board-certified
“experts.” Section 458.3312, Florida Statutes, states that

[a] physician licensed under this chapter may not hold himself or
herself out as a board-certified specialist unless the physician has
received formal recognition as a specialist from a specialty board of
the American Board of Medical Specialties or other recognizing
agency approved by the board. However, a physician may indicate
the services offered and may state that his or her practice is limited to
one or more types of services when this accurately reflects the scope
of practice of the physician.

without reference to either “specialist” or “expert”; and Massachusetts only
mentions “expert” in the comments to its rule. See R.I. R. Prof’l Conduct 7.4; S.C.
R. Prof’l Conduct 7.4; Me. Code of Prof’l Responsibility 3.8; Mass. R. Prof’l
Conduct 7.4.
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§ 458.3312, Fla. Stat. (2007) (emphasis supplied). The differences between these
two professions most assuredly do not warrant permitting board-certified attorneys
to call themselves “experts,” while prohibiting board-certified doctors from doing
the same. This point bears repeating: use of the term “specialist” is sufficient to
distinguish board-certified professionals from their noncertified colleagues.
Accordingly, I dissent from the majority’s decision to bestow upon some of
Florida’s attorneys a cumulative and deceptive accolade of professed distinction—

so-called “expert” status.

BELL, J., concurring in part and dissenting in part.
I would adopt The Florida Bar’s proposed amendments without exception.

ANSTEAD, J., concurs.
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Bill Wagner of Wagner, Vaughan, McLaughlin and Brennan, P.A., Tampa,
Florida, W.F. “Casey” Ebsary, Jr., Tampa, Florida, Timothy P. Chinaris,
Montgomery, Alabama,

Responding with comments
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APPENDIX

4-7. INFORMATION ABOUT LEGAL SERVICES
RULE 4-7.1 GENERAL

(a) Permissible Forms of Advertising. Subject to all the requirements set
forth in this subchapter 4-7, including the filing requirements of rule 4-7.7, a
lawyer may advertise services through public media, including but not limited to:
print media, such as a telephone directory, legal directory, newspaper or other
periodical; outdoor advertising, such as billboards and other signs; radio,
television, and computer-accessed communications; recorded messages the public
may access by dialing a telephone number; and written communication in
accordance with rule 4-7.4.

(b) Advertisements Disseminated in Florida. Subchapter 4-7 shall apply
to lawyers admitted to practice law in Florida who solicit or advertise for legal

employment in Florida or who target solicitations or advertisements for legal

emnlovment at Florida residents.

(c) Advertisements by Out-of-State Lawyers. Subchapter 4-7 shall apply
to lawyers admitted to practice law in jurisdictions other than Florida:

(1) who have established a regular and/or permanent presence in Florida for
the practice of law as authorized by other law; and

(2) who solicit or advertise for legal employment in Florida or who target
solicitations or advertisements for legal employment at Florida residents.

(bd) Advertisements Not Disseminated in Florida. TheserulesSubchapter
4-7 shall not apply to any advertisement broadcast or disseminated in another
jurisdiction in which the advertising lawyer is admitted if such advertisement
complies with the rules governing lawyer advertising in that jurisdiction and is not
intended for broadcast or dissemination within the state of Florida.

(e) Communications With Family Members. Subchapter 4-7 shall not
apply to communications between a lawyer and that lawyer’s own family
members.
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() Communications at a Prospective Client’s Request. Subchapter 4-7
shall not apply to communications between a lawyer and a prospective client if
made at the request of that prospective client.

() Application of General Misconduct Rule. The general rule prohibiting
a lawyer from engaging in conduct involving dishonesty, deceit, or
misrepresentation applies to all communications by a lawyer, whether or not
subchapter 4-7 applies to that communication.

Comment

To assist the public in obtaining legal services, lawyers should be allowed to
make known their services not only through reputation but also through organized
information campaigns in the form of advertising. The public’s need to know
about legal services can be fulfilled in part through advertising that provides the
public with useful, factual information about legal rights and needs and the
availability and terms of legal services from a particular lawyer or law firm. This
need is particularly acute in the case of persons of moderate means who have not
made extensive use of legal services. Nevertheless, certain types of advertising by
lawyers create the risk of practices that are misleading or overreaching and can
create unwarranted expectations by persons untrained in the law. Such advertising
can also adversely affect the public’s confidence and trust in our judicial system.

In order to balance the public’s need for useful information, the state’s need
to ensure a system by which justice will be administered fairly and properly, as
well as the state’s need to regulate and monitor the advertising practices of
lawyers, and a lawyer’s right to advertise the availability of the lawyer’s services
to the public, these rules permit public dissemination of information concerning a
lawyer’s name or firm name, address, and telephone number; the kinds of services
the lawyer will undertake; the basis on which the lawyer’s fees are determined,
including prices for specific services and payment and credit arrangements; a
lawyer’s foreign language ability; names of references and, with their consent,
names of clients regularly represented; and other factual information that might
invite the attention of those seeking legal assistance.

Regardless of medium, a lawyer’s advertisement should provide only useful,
factual information presented in a nonsensational manner. Advertisements
utilizing slogans or jingles, oversized electrical and neon signs, or sound trucks fail
to meet these standards and diminish public confidence in the legal system.
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These rules do not prohibit communications authorized by law, such as
notice to members of a class in class action litigation.

These rules apply to advertisements and written communications directed at
prospective clients and concerning a lawyer’s or law firm’s availability to provide
legal serv1ces These rules do not apply to communications between lawyers;

¥ es- and their own family members,
or commumcatlons w1th a nrospectlve chent at that prospective client’s request.
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RULE 4-7.2 COMMUNICATIONS CONCERNING A LAWYER’S
SERVICES

The following shall apply to any communication conveying information
about a lawyer’s or a law firm’s services_except as provided in subdivisions (e) and
(f) of rule 4-7.1:

(a) Required InfermationContent of Advertisements and Unsolicited
Written Communications.

(1) Name of Lawyer or Lawyer Referral Service. All advertisements and
written communications pursuant to these rules shall include the name of at least 1
lawyer or the lawyer referral service responsible for their content.

(2) Location of Practice. All advertisements and written communications
provided for under these rules shall disclose, by city or town, 1 or more bona fide
office locations of the lawyer or lawyers who will actually perform the services
advertised. If the office location is outside a city or town, the county in which the
office is located must be disclosed. A lawyer referral service shall disclose the
geographic area in which the lawyer practices when a referral is made. For the
purposes of this rule, a bona fide office is defined as a physical location maintained
by the lawyer or law firm where the lawyer or law firm reasonably expects to
furnish legal services in a substantial way on a regular and continuing basis.1f-an

(b) Prohibited-Statements-and-Information-Permissible Content of

Advertisements and Unsolicited Written Communications. If the content of an

advertisement in any public media or unsolicited written communication is limited
to the following information, the advertisement or unsolicited written

communication is exempt from the filing and review requirement and, if true, shall
be presumed not to be misleading or deceptive.

(1) Lawyers and Law Firms. A lawyer or law firm may include the

following information in advertisements and unsolicited written communications:

(A) the name of the lawyer or law firm subject to the requirements of

this rule and rule 4-7.9, a listing of lawyers associated with the firm, office

locations and parking arrangements, disability accommodations, telephone
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numbers, website addresses, and electronic mail addresses, office and
telephone service hours, and a designation such as “attorney” or “law firm”;

(B) date of admission to The Florida Bar and any other bars, current
membership or positions held in The Florida Bar or its sections or
committees, former membership or positions held in The Florida Bar or its
sections or committees with dates of membership, former positions of
employment held in the legal profession with dates the positions were held,
years of experience practicing law, number of lawyers in the advertising law
firm, and a listing of federal courts and jurisdictions other than Florida
where the lawyer is licensed to practice:

(C) technical and professional licenses granted by the state or other
recognized licensing authorities and educational degrees received, including
dates and institutions;

(D) military service, including branch and dates of service;
(E) foreign language ability;

F) fields of law in which the lawyer practices, including official
certification logos, subject to the requirements of subdivision (c)(6) of this
rule regarding use of terms such as certified, specialist, and expert:

(G) prepaid or group legal service plans in which the lawyer
participates;

(H) acceptance of credit cards:

(I) fee for initial consultation and fee schedule, subject to the
requirements of subdivisions (c)(7) and (c)(8) of this rule regarding cost
disclosures and honoring advertised fees;

(J) common salutary language such as “best wishes,” “good luck,”
“happy holidays,” or “pleased to announce”:

(K) punctuation marks and common typographical marks:;

(L) an illustration of the scales of justice not deceptively similar to
official certification logos or The Florida Bar logo, a gavel, traditional
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renditions of Lady Justice, the Statue of Liberty, the American flag, the
American eagle, the State of Florida flag, an unadorned set of law books, the
inside or outside of a courthouse, column(s), diploma(s), or a photograph of
the lawyer or lawyers who are members of or employed by the firm against a
plain background consisting of a single solid color or a plain unadorned set
of law books.

(2) Lawyer Referral Services. A lawyer referral service may advertise its
name, location, telephone number, the referral fee charged, its hours of operation,
the process by which referrals are made, the areas of law in which referrals are
offered, the geographic area in which the lawyers practice to whom those
responding to the advertisement will be referred, and, if applicable, its nonprofit
status, its status as a lawyer referral service approved by The Florida Bar, and the
logo of its sponsoring bar association.

(3) Public Service Announcements. A lawyer or law firm may be listed as a
sponsor of a public service announcement or charitable, civic, or community
program or event as long as the information about the lawyer or law firm is limited
to the permissible content set forth in subdivision (b)(1) of this rule.

(c) Prohibitions and General Regulations Governing Content of

Advertisements and Unsolicited Written Communications.

(1) Statements About Legal Services. A lawyer shall not make or permit to
be made a false, misleading, or deceptive;-er-unfair communication about the
lawyer or the lawyer’s services. A communication violates this rule if it:

representation of fact or law-er-omits-afaet

a a a 'a
- veeromme O O

(B) is false or misleading:

(C) fails to disclose material information necessary to prevent the
information supplied from being false or misleading;

(D) is unsubstantiated in fact;

(E) is deceptive;
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(BE) contains any reference to past successes or results obtained-eris

(G) promises results:

(€H) states or implies that the lawyer can achieve results by means
that violate the Rules of Professional Conduct or other law;

(BI) compares the lawyer’s services with other lawyers’ services,
unless the comparison can be factually substantiated; or

(EJ) contains a testimonial.

(32) Descriptive Statements. A lawyer shall not make statements describing
or characterizing the quality of the lawyer’s services in advertisements and

unsohc1ted wrltten communlcatlons—prewdedieh&t—tlﬂs—pfem*eﬂ—shaﬂqaet-appbqe

.g ‘. 1'1 istine clionts,

(43) Prohibited Visual and Verbal Portrayals_ and Illustrations. VisualA
lawyer shall not include in any advertisement or unsolicited written
communication any visual or verbal descriptions, depictions, illustrations, or
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portrayals of persons, things, or events shall-net-bethat are deceptive, misleading,
er-manipulative, or likely to confuse the viewer.

(54) Advertising Areas of Practice. A lawyer or law firm shall not advertise
for legal employment in an area of practice in which the advertising lawyer or law
firm does not currently practice law.

(65) Stating or Implying Florida Bar Approval. A lawyer or law firm shall
not make any statement that directly or impliedly indicates that the communication
has received any kind of approval from The Florida Bar.

(36) Communication of Fields of Practice. A lawyer may communicate the
fact that the lawyer does or does not practice in particular fields of law. A lawyer
shall not state or imply that the lawyer is “certified,” “board certified,” or a
“specialist,” or an “expert” except as follows:

(A) Florida Bar Certified Lawyers. A lawyer who complies with the
Florida certification plan as set forth in chapter 6, Rules Regulating The
Florida Bar, may inform the public and other lawyers of the lawyer’s
certified areas of legal practice. Such communications should identify The
Florida Bar as the certifying organization and may state that the lawyer is
“certified,” “board certified,” or a “specialist in (area of certification),” or an
“expert in (area of certification).”

(B) Lawyers Certified by Organizations Other Than The Florida Bar
or Another State Bar. A lawyer certified by an organization other than The
Florida Bar or another state bar may inform the public and other lawyers of
the lawyer’s certified area(s) of legal practice by stating that the lawyer is
“certified,” “board certified,” or a “specialist in (area of certification),” or an
“expert in (area of certification)” if:
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(i) the organization’s program has been accredited by The
Florida Bar as provided elsewhere in these Rules Regulating The
Florida Bar; and,

(i1) the member includes the full name of the organization in all
communications pertaining to such certification.

(C) Certification by Other State Bars. A lawyer certified by another
state bar may inform the public and other lawyers of the lawyer’s certified
area(s) of legal practice and may state in communications to the public that
the lawyer is “certified,” “board certified,” er a “specialist in (area of
certification),” or an “expert in (area of certification)” if:

(i) the state bar program grants certification on the basis of
standards reasonably comparable to the standards of the Florida
certification plan as set forth in chapter 6, Rules Regulating The
Florida Bar, as determined by The Florida Bar; and,

(ii) the member includes the name of the state bar in all
communications pertaining to such certification.

(47) Disclosure of Liability For Expenses Other Than Fees. Every
advertisement and unsolicited written communication that contains information
about the lawyer’s fee, including those that indicate no fee will be charged in the
absence of a recovery, shall disclose whether the client will be liable for any
expenses in addition to the fee.

(38) Period for Which Advertised Fee Must Be Honored. A lawyer who
advertises a specific fee or range of fees for a particular service shall honor the
advertised fee or range of fees for at least 90 days unless the advertisement
specifies a shorter period; provided that, for advertisements in the yellow pages of
telephone directories or other media not published more frequently than annually,
the advertised fee or range of fees shall be honored for no less than 1 year
following publication.

(69) Firm Name. A lawyer shall not advertise services under a name that
violates the provisions of rule 4-7-104-7.9.

(10) Language of Required Statements. Any words or statements required
by this subchapter to appear in-an advertisement or direct mail communication
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must appear in the same language in which the advertisement appears. If more
than 1 language is used in an advertisement or direct mail communication, any
words or statements required by this subchapter must appear in each language used
in the advertisement or direct mail communication.

(11) Appearance of Required Statements. Any words or statements required
by this subchapter to appear in an advertisement or direct mail communication
must be clearly legible if written or intelligible if spoken aloud.

(#12) Payment by Nonadvertising Lawyer. No lawyer shall, directly or
indirectly, pay all or a part of the cost of an advertisement by a lawyer not in the
same firm. Rule 4-1.5(f)(4)(D) (regarding the division of contingency fees) is not
affected by this provision even though the lawyer covered by rule 4-1.5(f)(4)(D)(ii)
advertises.

(813) Referrals to Another Lawyer. If the case or matter will be referred to
another lawyer or law firm, the communication shall include a statement so
advising the prospective client.

(914) Payment for Recommendations, Lawyer Referral Service Fees. A
lawyer shall not give anything of value to a person for recommending the lawyer’s
services, except that a lawyer may pay the reasonable cost of advertising or written
or recorded communication permitted by these rules, may pay the usual charges of
a lawyer referral service or other legal service organization, and may purchase a
law practice in accordance with rule 4-1.17.
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Comment

This rule governs all communications about a lawyer’s services, including
advertising permitted by this subchapter. Whatever means are used to make
known a lawyer’s services, statements about them must be truthful. This precludes
any material misrepresentation or misleading omission, such as where a lawyer
states or implies certification or recognition as a specialist other than in accordance
with this rule, where a lawyer implies that any court, tribunal, or other public body
or official can be improperly influenced, or where a lawyer advertises a particular
fee or a contingency fee without disclosing whether the client will also be liable for
costs. Another example of a misleading omission is an advertisement for a law
firm that states that all the firm’s lawyers are juris doctors but does not disclose
that a juris doctorate is a law degree rather than a medical degree of some sort and
that virtually any law firm in the United States can make the same claim.

Although this rule permits lawyers to list the jurisdictions and courts to which they

are admitted, it also would be misleading for a lawyer who does not list other

jurisdictions or courts to state that the lawyer is a member of The Florida Bar.

Standing by itself, that otherwise truthful statement implies falsely that the lawyer

possesses a qualification not common to virtually all lawyers practicing in Florida.
Che latte e e 1 3 1ocian a_examble nfai
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Prohibited information

The prohibition in subdivision (b}HB)(c)(1)(F) of statements-that-may
ereate“unjustified-expeetations”precludes advertisements about results obtained

on behalf of a client, such as the amount of a damage award or the lawyer S record
in obtaining favorable verdicts;-and-ads i htain ; men
or-testimonials. Such information may create the un_]ustlﬁed expectatlon that
similar results can be obtained for others without reference to the specific factual
and legal circumstances.

The prohibition in subdivision b}H@)(c)(1)(1) of comparisons that cannot
be factually substantiated would preclude a lawyer from representing that the
lawyer or the lawyer’s law firm is “the best,” “one of the best,” or “one of the most
experienced” in a field of law.

The prohibition in subdivision (b}HE)(c)(1)(J) precludes endorsements or
testimonials, whether from clients or anyone else, because they are inherently
misleading to a person untrained in the law. Potential clients are likely to infer
from the testimonial that the lawyer will reach similar results in future cases.
Because the lawyer cannot directly make this assertion, the lawyer is not permitted
to indirectly make that assertion through the use of testimonials.

Subdivision (b)}(4)(c)(3) prohibits visual or verbal descriptions, depictions,
er-portrayals, or illustrations in any advertisement which create suspense, or
contain exaggerations or appeals to the emotions, call for legal services, or create
consumer problems through characterization and dialogue ending with the lawyer
solving the problem. Illustrations permitted under Zauderer v. Office of
Disciplinary Counsel of the Supreme Court of Ohio, 471 U.S. 626 (1985), are
informational and not misleading, and are therefore permissible. As an example, a
drawing of a fist, to suggest the lawyer’s ability to achieve results, would be
barred. Examples of permissible illustrations would include a graphic rendering of
the scales of justice to indicate that the advertising attorney practices law, a picture
of the lawyer, or a map of the office location.

Communication of fields of practice
This rule permits a lawyer or law firm to indicate areas of practice in

communications about the lawyer’s or law firm’s services, such as in a telephone
directory or other advertising, provided the advertising lawyer or law firm actually
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practices in those areas of law at the time the advertisement is disseminated. If a
lawyer practices only in certain fields, or will not accept matters except in such
fields, the lawyer is permitted so to indicate. However, no lawyer who is not
certified by The Florida Bar, by another state bar with comparable standards, or an
organization accredited by The Florida Bar may be described to the public as a
“specialist” or as “specializing,” “certified,” “board certified,” being an “expert” or
having “expertise in,” or any variation of similar import._A lawyer may indicate
that the lawyer concentrates in, focuses on, or limits the lawyer’s practice to
particular areas of practice as long as the statements are true.

Paying others to recommend a lawyer

A lawyer is allowed to pay for advertising permitted by this rule and for the
purchase of a law practice in accordance with the provisions of rule 4-1.17, but
otherwise is not permitted to pay or provide other tangible benefits to another
person for procuring professional work. However, a legal aid agency or prepaid
legal services plan may pay to advertise legal services provided under its auspices.
Likewise, a lawyer may participate in lawyer referral programs and pay the usual
fees charged by such programs, subject, however, to the limitations imposed by
rule 4-7-114-7.10. Subdivisien(e}(9)This rule does not prohibit paying regular
compensation to an assistant, such as a secretary or advertising consultant, to
prepare communications permitted by this rule.

Required disclosures

Required disclosures would be ineffective if they appeared in an
advertisement so briefly or minutely as to be overlooked or ignored. Fhus-the-type
will-be-conspicuous-Thus, required information must be legible if written or
intelligible if spoken aloud to ensure that the recipient receives the information.
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RULE 4-7.3 ADVERTISEMENTS IN THE PUBLIC PRINT MEDIA

(a)-Generally.—Advertisements disseminated in the public print media are
subject to the requirements of rule 4-7.2.
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RULE 4-7.4 DIRECT CONTACT WITH PROSPECTIVE CLIENTS

(a) Solicitation. Except as provided in subdivision (b) of this rule, a lawyer
shall not solicit professional employment from a prospective client with whom the
lawyer has no family or prior professional relationship, in person or otherwise,
when a significant motive for the lawyer’s doing so is the lawyer’s pecuniary gain.
A lawyer shall not permit employees or agents of the lawyer to solicit in the
lawyer’s behalf. A lawyer shall not enter into an agreement for, charge, or collect
a fee for professional employment obtained in violation of this rule. The term
“solicit” includes contact in person, by telephone, telegraph, or facsimile, or by
other communication directed to a specific recipient and includes (i) any written
form of communication directed to a specific recipient and not meeting the
requirements of subdivision (b) of this rule, and (ii) any electronic mail
communication directed to a specific recipient and not meeting the requirements of
subdivision (c) of rule 4-7.6.

(b) Written Communication_Sent on an Unsolicited Basis.

(1) A lawyer shall not send, or knowingly permit to be sent, on the lawyer’s
behalf or on behalf of the lawyer’s firm or partner, an associate, or any other
lawyer affiliated with the lawyer or the lawyer’s firm, an unsolicited written
communication directly or indirectly to a prospective client for the purpose of
obtaining professional employment if:

(A) the written communication concerns an action for personal injury
or wrongful death or otherwise relates to an accident or disaster involving
the person to whom the communication is addressed or a relative of that
person, unless the accident or disaster occurred more than 30 days prior to
the mailing of the communication;

(B) the written communication concerns a specific matter and the
lawyer knows or reasonably should know that the person to whom the

communication is directed is represented by a lawyer in the matter;

(C) it has been made known to the lawyer that the person does not
want to receive such communications from the lawyer;

(D) the communication involves coercion, duress, fraud,
overreaching, harassment, intimidation, or undue influence;
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(E) the communication contains a false, fraudulent, misleading, or
deceptives;-or-unfair statement or claim or is improper under subdivision

BYD(c)(1) of rule 4-7.2; or

(F) the lawyer knows or reasonably should know that the physical,
emotional, or mental state of the person makes it unlikely that the person
would exercise reasonable judgment in employing a lawyer.

(2) Written communications to prospective clients for the purpose of
obtaining professional employment are subject to the following requirements:

(A) Written communications to a prospective client are subject to the
requirements of rule 4-7.2.

(B) The first page of such written communications shall be plainly
marked “advertisement” in red ink, and the lower left corner of the face of
the envelope containing a written communication likewise shall carry a
prominent, red “advertisement” mark. If the written communication is in the
form of a self-mailing brochure or pamphlet, the “advertisement” mark in
red ink shall appear on the address panel of the brochure or pamphlet and on
the inside of the brochure or pamphlet. Brochures solicited by clients or
prospective clients need not contain the “advertisement” mark.

(BC) Written communications mailed to prospective clients shall be
sent only by regular U.S. mail, not by registered mail or other forms of
restricted delivery.

(ED) Every written communication shall be accompanied by a written
statement detailing the background, training and experience of the lawyer or
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law firm. This statement must include information about the specific
experience of the advertising lawyer or law firm in the area or areas of law
for which professional employment is sought. Every written communication
disseminated by a lawyer referral service shall be accompanied by a written
statement detailing the background, training, and experience of each lawyer
to whom the recipient may be referred.

(EE) If a contract for representation is mailed with the written
communication, the top of each page of the contract shall be marked
“SAMPLE” in red ink in a type size 1 size larger than the largest type used
in the contract and the words “DO NOT SIGN” shall appear on the client
signature line.

(GF) The first sentence of any written communication prompted by a
specific occurrence involving or affecting the intended recipient of the
communication or a family member shall be: “If you have already retained a
lawyer for this matter, please disregard this letter.”

(HG) Written communications shall not be made to resemble legal
pleadings or other legal documents. This provision does not preclude the
mailing of brochures and pamphlets.

(IH) If a lawyer other than the lawyer whose name or signature
appears on the communication will actually handle the case or matter, any
written communication concerning a specific matter shall include a
statement so advising the client.

(3D) Any written communication prompted by a specific occurrence
involving or affecting the intended recipient of the communication or a
family member shall disclose how the lawyer obtained the information
prompting the communication. The disclosure required by this rule shall be
specific enough to help the recipient understand the extent of the lawyer’s
knowledge regarding the recipient’s particular situation.

(KJ) A written communication seeking employment by a specific
prospective client in a specific matter shall not reveal on the envelope, or on
the outside of a self-mailing brochure or pamphlet, the nature of the client’s
legal problem.
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Comment

There is a potential for abuse inherent in direct solicitation by a lawyer of
prospective clients known to need legal services. It subjects the person to the
private importuning of a trained advocate, in a direct interpersonal encounter. A
prospective client often feels overwhelmed by the situation giving rise to the need
for legal services and may have an impaired capacity for reason, judgment, and
protective self-interest. Furthermore, the lawyer seeking the retainer is faced with
a conflict stemming from the lawyer’s own interest, which may color the advice
and representation offered the vulnerable prospect.

The situation is therefore fraught with the possibility of undue influence,
intimidation, and overreaching. This potential for abuse inherent in direct
solicitation of prospective clients justifies the 30-day restriction, particularly since
lawyer advertising permitted under these rules offers an alternative means of
communicating necessary information to those who may be in need of legal
services.

Advertising makes it possible for a prospective client to be informed about
the need for legal services, and about the qualifications of available lawyers and
law firms, without subjecting the prospective client to direct personal persuasion
that may overwhelm the client’s judgment.

The use of general advertising to transmit information from lawyer to
prospective client, rather than direct private contact, will help to assure that the
information flows cleanly as well as freely. Advertising is out in public view, thus
subject to scrutiny by those who know the lawyer. This informal review is itself
likely to help guard against statements and claims that might constitute false or
misleading communications. Direct private communications from a lawyer to a
prospective client are not subject to such third-party scrutiny and consequently are
much more likely to approach (and perhaps cross) the dividing line between
accurate representations and those that are false and misleading.

Direct written communications seeking employment by specific prospective
clients generally present less potential for abuse or overreaching than in-person
solicitation and are therefore not prohibited for most types of legal matters, but are
subject to reasonable restrictions, as set forth in this rule, designed to minimize or
preclude abuse and overreaching and to ensure lawyer accountability if such
should occur. This rule allows targeted mail solicitation of potential plaintiffs or
claimants in personal injury and wrongful death causes of action or other causes of
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action that relate to-an accident, disaster, death, or injury, but only if mailed at least
30 days after the incident. This restriction is reasonably required by the sensitized
state of the potential clients, who may be either injured or grieving over the loss of
a family member, and the abuses that experience has shown exist in this type of
solicitation.

Letters of solicitation and their envelopes must be clearly marked
“advertisement.” This will avoid the recipient’s perceiving that there is a need to
open the envelope because it is from a lawyer or law firm, only to find the recipient
is being solicited for legal services. With the envelope and letter marked
“advertisement,” the recipient can choose to read the solicitation, or not to read it,
without fear of legal repercussions.

In addition, the lawyer or law firm should reveal the source of information
used to determine that the recipient has a potential legal problem. Disclosure of
the information source will help the recipient to understand the extent of
knowledge the lawyer or law firm has regarding the recipient’s particular situation
and will avoid misleading the recipient into believing that the lawyer has
particularized knowledge about the recipient’s matter if the lawyer does not._The
lawyer or law firm must disclose sufficient information or explanation to allow the
recipient to locate for himself or herself the information that prompted the

communication from the lawyer.

This rule would not prohibit a lawyer from contacting representatives of
organizations or groups that may be interested in establishing a group or prepaid
legal plan for its members, insureds, beneficiaries, or other third parties for the
purpose of informing such entities of the availability of and details concerning the
plan or arrangement that the lawyer or the lawyer’s law firm is willing to offer.
This form of communication is not directed to a specific prospective client known
to need legal services related to a particular matter. Rather, it is usually addressed
to an individual acting in a fiduciary capacity seeking a supplier of legal services
for others who may, if they choose, become prospective clients of the lawyer.
Under these circumstances, the activity that the lawyer undertakes in
communicating with such representatives and the type of information transmitted
to the individual are functionally similar to and serve the same purpose as
advertising permitted under other rules in this subchapter.
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RULE 4-7.5 ADVERTISEMENTS IN THE ELECTRONIC MEDIA OTHER
THAN COMPUTER-ACCESSED COMMUNICATIONS

(a) Generally. With the exception of computer-based advertisements
(which are subject to the special requirements set forth in rule 4-7.6), all
advertisements in the electronic media, including but not limited to television and
radio, are subject to the requirements of rule 4-7.2.

(b) Appearance on Television or Radio. Advertisements on the electronic
media such as television and radio shall conform to the requirements of this rule.

(1) Prohibited Content. Television and radio advertisement shall not
contain:

(A) any feature that is deceptive, misleading, manipulative, or that is
likely to confuse the viewer;

(B) any spokesperson’s voice or image that is recognizable to the
public; or

(C) any background sound other than instrumental music.
(2) Permissible Content. Television and radio advertisements may contain:

(A) images that otherwise conform to the requirements of these rules;
or

(B) a non-attorney spokesperson speaking on behalf of the
attorneylawyer or law firm, as long as the spokesperson is not a celebrity
recognizable to the public. If a spokesperson is used, the spokesperson shall
provide a spoken disclosure identifying the spokesperson as a spokesperson
and disclosing that the spokesperson is not an-atterneya lawyer.

Comment

Television is now one of the most powerful media for conveying
information to the public; a blanket prohibition against television advertising,
therefore, would impede the flow of information about legal services to many
sectors of the public. However, the unique characteristics of electronic media,
including the pervasiveness of television and radio, the ease with which these
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media are abused, and the passiveness of the viewer or listener, make the electronic
media especially subject to regulation in the public interest. Therefore, greater
restrictions on the manner of television and radio advertising are justified than
might be appropriate for advertisements in the other media. To prevent abuses,
including potential interferences with the fair and proper administration of justice
and the creation of incorrect public perceptions or assumptions about the manner in
which our legal system works, and to promote the public’s confidence in the legal
profession and this country’s system of justice while not interfering with the free
flow of useful information to prospective users of legal services, it is necessary
also to restrict the techniques used in television and radio advertising.

This rule is designed to ensure that the advertising is not misleading and
does not create unreasonable or unrealistic expectations about the results the
lawyer may be able to obtain in any particular case, and to encourage the provision
of useful information to the public about the availability and terms of legal
services. Thus, the rule allows lawyer advertisements in which a lawyer who is a
member of the advertising firm personally appears to speak regarding the legal
services the lawyer or law firm is available to perform, the fees to be charged for
such services, and the background and experience of the lawyer or law firm. The
prohibition against false, misleading, or manipulative advertising is intended to
preclude, among other things, the use of scenes creating suspense, scenes
containing exaggerations, or situations calling for legal services, scenes creating
consumer problems through characterization and dialogue ending with the lawyer
solving the problem, and the audio or video portrayal of an event or situation.
Although dialogue is not necessarily prohibited under this rule, advertisements
using dialogue are more likely to be misleading or manipulative than those
advertisements using a single lawyer to articulate factual information about the
lawyer or law firm’s services.

The prohibition against any background sound other than instrumental music
precludes, for example, the sound of sirens or car crashes and the use of jingles.
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RULE 4-7.6 COMPUTER-ACCESSED COMMUNICATIONS
(a) [No change]
(b) [No change]
(1) [No change]
(2) [No change]

(3) are considered to be information provi

ded upon request-and;-therefore;

(c) — (d) [No change]
Comment

[No change]
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RULE 4-7.7 EVALUATION OF ADVERTISEMENTS

(a) Filing and Advisory Opinion. Subject to the exemptions stated in rule
4-7.8, any lawyer who advertises services through any public media or through
written communications sent in-compliance-with-rule-4-7-4-er-4-7-6(ejon an
unsohclted ba31s to Drospectlve cllents shall file a copy of each such advertisement

< 2 ertising The Flonda Bar at its headquarters

(1) Television and Radio Advertisements:

(A) Prior Review of Television and Radio Advertisements. All
television and radio advertisements required to be filed for review must be
filed at least 15 days prior to the lawyer’s first dissemination of the
advertisement.

(B) Voluntary Prior Filing. A lawyer may obtain an advisory opinion
concerning the compliance of a contemplated television or radio
advertisement prior to production of the advertisement by submitting to The
Florida Bar a script, a description of any visual images to be used ina
television advertisement, and the fee specified in this rule. The voluntary
prior submission shall not satisfy the filing and evaluation requirements of
these rules, but The Florida Bar shall charge no additional fee for evaluation
of the completed advertisement for which a complete voluntary prior filing
has been made.

(C) Evaluation of Advertisements. The Florida Bar shall evaluate all
advertisements filed with it pursuant to this rule for compliance with the
applicable rules set forth in this subchapter 4-7. The Florida Bar shall
complete its evaluation and shall notify the lawyer whether the
advertisement is in compliance with subchapter 4-7 within 15 days of receipt
of a complete filing. If The Florida Bar does not send any communication to
the filer within 15 days of receipt of a complete filing, the advertisement will
be deemed approved.

(D) Substantiating Information. Evaluation of television and radio
advertisements conducted under this subdivision is limited to determination

-43 -



of compliance with subchapter 4-7 and does not extend to substantiation of
factual claims or statements contained in the advertisements. Notice of
compliance with subchapter 4-7 does not alter the lawyer’s responsibility for
the accuracy of factual claims or statements.

(E) Notice of Evaluation: Effect of Use of Advertisement. A lawyer
may disseminate a television or radio advertisement upon receipt of
notification by The Florida Bar that the advertisement complies with
subchapter 4-7. A lawyer who disseminates an advertisement not in
compliance with subchapter 4-7, whether the advertisement was filed or not,
is subject to discipline and sanctions as provided in these Rules Regulating
The Florida Bar.

(F) Reliance on Notice of Compliance. A finding of compliance by
The Florida Bar in television and radio advertisements shall be binding on
The Florida Bar unless the advertisement contains a misrepresentation that is
not apparent from the face of the advertisement.

(2) Other Advertisements:

(A) Filing and Review. All other advertisements required to be filed
for review must be filed either prior to or concurrently with the lawyer’s first
dissemination of the advertisement or written communication.

(B) Voluntary Prior Filing. A lawyer may obtain an advisory opinion
concerning the compliance of a contemplated advertisement or written
communication that is not required to be filed prior to its first use in advance
of disseminating the advertisement or communication by submitting the
material and fee specified in subdivision (b) of this rule to the—s%andmg
committee-on-advertisingThe Florida Bar at least 15 days prior to such
dissemination. If the-ecommitteeThe Florida Bar finds that the advertisement
complies with these rules, the lawyer’s voluntary submission shall be
deemed to satisfy the filing requirement set forth in this rule.

(C) Evaluation of Advertisements. The Florida Bar shall evaluate all
advertisements and written communications filed with it pursuant to this
subdivision for compliance with the applicable rules set forth in this
subchapter 4-7. The Florida Bar shall complete its evaluation within 15 days
of receipt of a complete filing unless The Florida Bar determines that there is
reasonable doubt that the advertisement or written communication is in
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compliance with the rules and that further examination is warranted but
cannot be completed within the 15-day period, and so advises the filer within
the 15-day period. In the latter event, The Florida Bar shall complete its

review as promptly as the circumstances reasonably allow. If The Florida

Bar does not send any communication to the filer within 15 days of receipt
of a complete filing, the advertisement will be deemed approved. The 15-

day evaluation period shall not apply to advertisements that are exempt from
the filing requirement as set forth in rule 4-7.8, but The Florida Bar shall
complete its review as promptly as the circumstances reasonably allow. A
lawyer may not obtain an advisory opinion concerning communications that
are not subject to subchapter 4-7 as listed in rule 4-7.1(d) through (f).

(D) Substantiating Information. If requested to do so by The Florida
Bar, the filing lawyer shall submit information to substantiate
representations made or implied in that lawyer’s advertisement or written
communication.

(E) Notice of Noncompliance. When The Florida Bar determines that

an advertisement or written communication is not in compliance with the
applicable rules, The Florida Bar shall advise the lawyer that dissemination

or continued dissemination of the advertisement or written communication
may result in professional discipline.

(F) Reliance on Notice of Compliance. A finding of compliance by
The Florida Bar shall be binding in a grievance proceeding, unless the
advertisement contains a misrepresentation that is not apparent from the face
of the advertisement.

(b) Contents of Filing. A filing with the-ecommitteeThe Florida Bar as
required or permitted by subdivision (a) shall consist of:

(1) a copy of the advertisement or communication in the form or forms in
which it is to be disseminated and is readily capable of duplication by The Florida
Bar (e.g., videotapes, audiotapes, print media, photographs of outdoor advertising);

(2) a transcript, if the advertisement or communication is on videotape or
audiotape;

(3) a printed copy of all text used in the advertisement;
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(4) an accurate English translation, if the advertisement appears in a

language other than English:

(35) a sample envelope in which the written communication will be
enclosed, if the communication is to be mailed;

(46) a statement listing all media in which the advertisement or
communication will appear, the anticipated frequency of use of the advertisement
or communication in each medium in which it will appear, and the anticipated time
period during which the advertisement or communication will be used; and

~ (57) a fee paid to The Florida Bar, in an amount of $150 for submissions
timely filed as provided in subdivision (a), or $250 for submissions not timely
filed. This fee shall be used to offset the cost of evaluation and review of
advertisements submitted under these rules and the cost of enforcing these rules.
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(2¢) Change of Circumstances; Refiling Requirement. If a change of
circumstances occurring subsequent to the-committee’sThe Florida Bar’s

evaluation of an advertisement or written communication raises a substantial
possibility that the advertisement or communication has become false or
misleading as a result of the change in circumstances, the lawyer shall promptly
refile the advertisement or a modified advertisement with the-committeeThe
Florida Bar at its headquarters address in Tallahassee along with an explanation of
the change in circumstances and an additional fee set by the board of governors but
not exceeding $100.

(hd) Maintaining Copies of Advertisements. A copy or recording of an
advertisement or written or recorded communication shall be submitted to the
standing committee-on-advertisingThe Florida Bar in accordance with the
requirements of rule 4-7.7, and the lawyer shall retain a copy or recording for 3
years after its last dissemination along with a record of when and where it was
used._If identical written communications are sent to 2 or more prospective clients,
the lawyer may comply with this requirement by filing 1 of the identical written

communications and retaining for 3 years a single copy together with a list of the
names and addresses of persons to whom the written communication was sent.

Comment

This rule has a dual purpose: to enhance the court’s and the bar’s ability to
monitor advertising practices for the protection of the public and to assist members
of the bar to conform their advertisements to the requirements of these rules.

Television and radio advertisements are a special form of media requiring
special regulation. The unique characteristics of electronic media, including the
pervasiveness of television and radio, the numbers of viewers reached by the
electronic media, the ease with which these media are abused, the passiveness of
the viewer or listener, the short span of usage of individual television and radio
advertisements, and the inability of the bar to patrol the airwaves, make the
electronic media especially subject to regulation in the public interest.
Advertisements in television and radio have short lifespans, sometimes running
their course within weeks. Television and radio advertisements can reach
thousands of viewers even with one showing. Therefore, review of electronic
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media prior to its use is justified in electronic media, but may not be appropriate
for advertisements in the other media. Upon receiving a complete filing, prior to a
television or radio advertisement’s first use, The Florida Bar will advise the filing
lawyer in writing whether the advertisement complies with subchapter 4-7. The
opinion will be binding on The Florida Bar, unless the advertisement contains a
misrepresentation that is not apparent from the face of the advertisement.

ThisFor all other advertisements required to be filed for review, the rule
gives lawyers the option of submitting their advertisements to the-committeeThe
Florida Bar for review prior to first use or submitting their advertisements at the
time of first use. In either event, the-committee The Florida Bar will advise the
filing lawyer in writing whether the advertisement appears to comply with the
rules fllhe-eemimttee—sThe F lorlda Bar s oplmon w111 be adwseﬂ'—en-ly—but—may

: d rlesbinding
on The Florlda Bar ina grlevance proceedmg A lawver who w1shes to obtain a

safe harbor from discipline can, therefore, submit the lawyer’s advertisement and
obtain The Florida Bar’s opinion prior to disseminating the advertisement. A
lawyer who voluntarily files an advertisement is therefore immune from grievance
liability unless the advertisement contains a misrepresentation that is not apparent
from the face of the advertisement. A lawyer who wishes to be able to rely on the
committee’sThe Florida Bar’s opinion as demonstrating the lawyer’s good faith
effort to comply with these rules has the responsibility of supplying the
committeeThe Florida Bar with all information material to a determination of
whether an advertisement is false or misleading.
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RULE 4-7.8 EXEMPTIONS FROM THE FILING
AND REVIEW REQUIREMENT

The following are exempt from the filing requirements of rule 4-7.7:

(a) any advertisement in any of the public media, including the yellow pages
of telephone directories, that contains neither illustrations nor information other
than permissible content of advertisements set-forth-elsewhere-inthis
subechapterlisted in rule 4-7.2(b).

(b) a brief announcement in any of the public media that identifies a lawyer
or law firm as a contributor to a specified charity or as a sponsor of a public service
announcement or a specified charitable, community, or public interest program,
activity, or event, provided that the announcement contains no 1nformat10n about
the lawyer or law firm other than name;-the ere-the-lay S
Jocated;permissible content of advertlsements hsted in rule 4 7 2(b) and the fact of
the sponsorship or contribution. In determining whether an announcement is a
public service announcement for purposes of this rule and the rule setting forth
permissible content of advertisements, the following are criteria that may be
considered:

(1) whether the content of the announcement appears to serve the particular
interests of the lawyer or law firm as much as or more than the interests of the
public;

(2) whether the announcement contains information concerning the lawyer’s
or law firm’s area of practice, legal background, or experience;

(3) whether the announcement contains the address or telephone number of
the lawyer or law firm;

(4) whether the announcement concerns a legal subject;
(5) whether the announcement contains legal advice; and

(6) whether the lawyer or law firm paid to have the announcement
published.

(c) a listing or entry in a law list or bar publication.
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(d) a communication mailed only to existing clients, former clients, or other
lawyers.

(fe) professional announcement cards stating new or changed associations,
new offices, and similar changes relating to a lawyer or law firm, and that are
mailed only to other lawyers, relatives, close personal friends, and existing or
former clients. :

(gf) computer-accessed communications as described in subdivision (b) of
rule 4-7.6.

Comment

In The Florida Bar v. Doe, 634 So. 2d 160 (Fla. 1994), the court recognized
the need for specific guidelines to aid lawyers and the bar in determining whether a
particular announcement in the public media is a public service announcement as
contemplated in this rule and rule 4-7.2. Subdivisions (b)(1)-(6) of this rule
respond to the court’s concern by setting forth criteria that, while not intended to
be exclusive, provide the needed guidance. With the exception of subdivision
(b)(3), these criteria are based on factors considered by the court in Doe.
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RULE 4-7:164-7.9 FIRM NAMES AND LETTERHEAD

(a) False, Misleading, or Deceptive. A lawyer shall not use a firm name,

letterhead, or other professional designation that vielates-subdivisien{b)(h is

false, misleading, or deceptive as set forth in subdivision (c)(1) of rule 4-7.2.

(b) Trade Names. A lawyer may practice under a trade name if the name is
not deceptive and does not imply a connection with a government agency or with a
public or charitable legal services organization, does not imply that the firm is
something other than a private law firm, and is not etherwise-in-vielation-of
subdivisien-(b)(Dfalse, misleading, or deceptive as set forth in subdivision (¢)(1)
of rule 4-7.2. A lawyer in private practice may use the term “legal clinic” or “legal
services” in conjunction with the lawyer’s own name if the lawyer’s practice is
devoted to providing routine legal services for fees that are lower than the
prevailing rate in the community for those services.

(c) Advertising Under Trade Name. A lawyer shall not advertise under a
trade or fictitious name, except that a lawyer who actually practices under a trade
name as authorized by subdivision (b) may use that name in advertisements. A
lawyer who advertises under a trade or fictitious name shall be in violation of this
rule unless the same name is the law firm name that appears on the lawyer’s
letterhead, business cards, office sign, and fee contracts, and appears with the
lawyer’s signature on pleadings and other legal documents. '

(d) Law Firm with Offices in More Than 1 Jurisdiction. A law firm with
offices in more than 1 jurisdiction may use the same name in each jurisdiction, but
identification of the lawyers in an office of the firm shall indicate the jurisdictional
limitations on those not licensed to practice in the jurisdiction where the office is
located.

(e) Name of Public Officer in Firm Name. The name of a lawyer holding
a public office shall not be used in the name of a law firm, or in communications
on its behalf, during any substantial period in which the lawyer is not actively and
regularly practicing with the firm.

(f) Partnerships and Authorized Business Entities. Lawyers may state or

imply that they practice in a partnership or authorized business entity only when
that is the fact.
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(g) Insurance Staff Attorneys. Where otherwise consistent with these
rules, lawyers who practice law as employees within a separate unit of a liability
insurer representing others pursuant to policies of liability insurance may practice
under a name that does not constitute a material misrepresentation. In order for the
use of a name other than the name of the insurer not to constitute a material
misrepresentation, all lawyers in the unit must comply with all of the following:

(1) the firm name must include the name of a lawyer who has supervisory
responsibility for all lawyers in the unit;

(2) the office entry signs, letterhead, business cards, websites,
announcements, advertising, and listings or entries in a law list or bar publication
bearing the name must disclose that the lawyers in the unit are employees of the
insurer;

(3) the name of the insurer and the employment relationship must be
disclosed to all insured clients and prospective clients of the lawyers, and must be
disclosed in the official file at the lawyers’ first appearance in the tribunal in which
the lawyers appear under such name;

(4) the offices, personnel, and records of the unit must be functionally and
physically separate from other operations of the insurer to the extent that would be
required by these rules if the lawyers were private practitioners sharing space with
the insurer; and

(5) additional disclosure should occur whenever the lawyer knows or
reasonably should know that the lawyer’s role is misunderstood by the insured
client or prospective clients.

Comment

A firm may be designated by the names of all or some of its members, by the
names of deceased members where there has been a continuing succession in the
firm’s identity, or by a trade name such as “Family Legal Clinic.” Although the
United States Supreme Court has held that legislation may prohibit the use of trade
names in professional practice, use of such names in law practice is acceptable so
long as it is not misleading. If a private firm uses a trade name that includes a
geographical name such as “Springfield Legal Clinic,” an express disclaimer that it
is not a public legal aid agency may be required to avoid a misleading implication.
It may be observed that any firm name including the name of a deceased partner is,
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strictly speaking, a trade name. The use of such names to designate law firms has
proven a useful means of identification. However, it is misleading to use the name
of a lawyer not associated with the firm or a predecessor of the firm.

Subdivision (a) precludes use in a law firm name of terms that imply that the
firm is something other than a private law firm. Two examples of such terms are
“academy” and “institute.” Subdivision (b) precludes use of a trade or fictitious
name suggesting that the firm is named for a person when in fact such a person
does not exist or is not associated with the firm. An example of such an improper
name is “A. Aaron Able.” Although not prohibited per se, the terms “legal clinic”
and “legal services” would be misleading if used by a law firm that did not devote
its practice to providing routine legal services at prices below those prevailing in
the community for like services.

Subdivision (c¢) of this rule precludes a lawyer from advertising under a
nonsense name designed to obtain an advantageous position for the lawyer in
alphabetical directory listings unless the lawyer actually practices under that
nonsense name. Advertising under a law firm name that differs from the firm
name under which the lawyer actually practices violates both this rule and

subdivision-{(b)(Dthe prohibition against false, misleading, or deceptive
communications as set forth in subdivision (c)(1) of rule 4-7.2.

With regard to subdivision (f), lawyers sharing office facilities, but who are
not in fact partners, may not denominate themselves as, for example, “Smith and
Jones,” for that title suggests partnership in the practice of law.

All lawyers who practice under trade or firm names are required to observe
and comply with the requirements of the Rules Regulating The Florida Bar,
including but not limited to, rules regarding conflicts of interest, imputation of
conflicts, firm names and letterhead, and candor toward tribunals and third parties.

Some liability insurers employ lawyers on a full-time basis to represent their
insured clients in defense of claims covered by the contract of insurance. Use of a
name to identify these attorneys is permissible if there is such physical and
functional separation as to constitute a separate law firm. In the absence of such
separation, it would be a misrepresentation to use a name implying that a firm
exists. Practicing under the name of an attorney inherently represents that the
identified person has supervisory responsibility. Practicing under a name
prohibited by subsection (f) is not permitted. Candor requires disclosure of the
employment relationship on letterhead, business cards, and in certain other
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communications that are not presented to a jury. The legislature of the State of
Florida has enacted, as public policy, laws prohibiting the joinder of a liability
insurer in most such litigation, and Florida courts have recognized the public
policy of not disclosing the existence of insurance coverage to juries. Requiring
lawyers who are so employed to disclose to juries the employment relationship
‘would negate Florida public policy. For this reason, the rule does not require the
disclosure of the employment relationship on all pleadings and papers filed in court
proceedings. The general duty of candor of all lawyers may be implicated in other
circumstances, but does not require disclosure on all pleadings.
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RULE 4-7-114-7.10 LAWYER REFERRAL SERVICES

(a) When Lawyers May Accept Referrals. A lawyer shall not accept
referrals from a lawyer referral service unless the service:

(1) engages in no communication with the public and in no direct contact
with prospective clients in a manner that would violate the Rules of Professional
Conduct if the communication or contact were made by the lawyer;

(2) receives no fee or charge that constitutes a division or sharing of fees,
unless the service is a not-for-profit service approved by The Florida Bar pursuant
to chapter 8 of these rules;

(3) refers clients only to persons lawfully permitted to practice law in
Florida when the services to be rendered constitute the practice of law in Florida;

(4) carries or requires each lawyer participating in the service to carry
professional liability insurance in an amount not less than $100,000 per claim or
occurrence;

(5) furnishes The Florida Bar, on a quarterly basis, with the names and
Florida bar membership numbers of all lawyers participating in the service;

(6) furnishes The Florida Bar, on a quarterly basis, the names of all persons
authorized to act on behalf of the service;

(7) responds in writing, within 15 days, to any official inquiry by bar counsel
when bar counsel is seeking information described in this subdivision or
conducting an investigation into the conduct of the service or an attorney who
accepts referrals from the service;

(8) neither represents nor implies to the public that the service is endorsed or
approved by The Florida Bar, unless the service is subject to chapter 8 of these
rules;-and

(9) uses its actual legal name or a registered fictitious name in all
communications with the public:; and

(10) affirmatively states in all advertisements that it is a lawyer referral
Service.
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(b) Responsibility of Lawyer. A lawyer who accepts referrals from a
lawyer referral service is responsible for ensuring that any advertisements or
written communications used by the service comply with the requirements of the
Rules Regulating The Florida Bar, and that the service is in compliance with the

provisions of this subchapter.
(c) Definition of Lawyer Referral Service. A “lawyer referral service” is:

(1) any person, group of persons, association, organization, or entity that
receives a fee or charge for referring or causing the direct or indirect referral of a
potential client to a lawyer drawn from a specific group or panel of lawyers; or

(2) any group or pooled advertising program operated by any person, group
of persons, association, organization, or entity wherein the legal services
advertisements utilize a common telephone number and potential clients are then
referred only to lawyers or law firms participating in the group or pooled
advertising program.

A pro bono referral program, in which the participating lawyers do not pay a
fee or charge of any kind to receive referrals or to belong to the referral panel, and
are undertaking the referred matters without expectation of remuneration, is not a
lawyer referral service within the definition of this rule.

Comment

Every citizen of the state should have ready access to the legal system. A
person’s access to the legal system is enhanced by the assistance of a lawyer
qualified to handle that person’s legal needs. Many of the citizens of the state who
are potential consumers of legal services encounter difficulty in identifying and
locating lawyers who are willing and qualified to consult with them about their
legal needs. Lawyer referral services can facilitate the identification and intelligent
selection of lawyers qualified to render assistance. However, because a potential
for abuse exists, the participation of lawyers in referral services must be regulated
to ensure protection of the public.

It is in the public interest that a person seeking the assistance of counsel
receives accurate information to select or be matched with counsel qualified to
render the needed services. Therefore, a lawyer should not participate in a lawyer
referral service that communicates misleading information to the public or that
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directly contacts prospective clients about available legal services in a manner that
constitutes impermissible solicitation.

One who avails oneself of legal services is well served only if those services
are rendered by a lawyer who exercises independent legal judgment. The division
or sharing of a fee risks the creation of an obligation that impairs a lawyer’s ability
to exercise independent legal judgment. Therefore, the public interest usually
compels the ethical prohibition against the division or sharing of fees and that
ethical prohibition should likewise apply to the division or sharing of fees with a
lawyer referral service. The prohibition does not extend to the lawyer’s paying a
pre-arranged, fixed-sum participation fee. Furthermore, the prohibition does not
apply when the referring agency is a not-for-profit service operated by a bona fide
state or local bar association under the supervision of and approved by The Florida
Bar in order to ensure that such service fulfills the public-interest purposes of a
lawyer referral service and to ensure that the risk of impairment of the lawyer’s
ability to exercise independent legal judgment is in that circumstance minimal.

It is in the public interest that a person receives legal services only from
someone who is qualified to render them. Lawyers should strive to prevent harm
resulting from the rendering of legal services by persons not legally qualified to do
so. Therefore, a lawyer should not participate in a lawyer referral service that
refers clients to persons not lawfully permitted to practice law in Florida when the
services to be rendered constitute the practice of law in Florida.

The quasi-institutionalization of legal services by a lawyer referral service
implies that the service has screened the qualifications and financial responsibility
of its participating lawyers. That implication may be misleading and does not exist
when a prospective client directly selects a lawyer at arm’s length. Therefore, it is
in the public interest that only lawyers who have established a certain amount of
financial responsibility for professional liability participate in a lawyer referral
service. Accordingly, a lawyer should participate in a lawyer referral service only
if the service requires proof of that financial responsibility.

To enable The Florida Bar to fulfill its obligation to protect the public from
unethical or other improper conduct by those who practice law in Florida, The
Florida Bar must have available to it the identity of all lawyers participating in a
lawyer referral service. Therefore, a lawyer should participate in a lawyer referral
service only if the service furnishes The Florida Bar with the names of its
participating lawyers.

-59.



~)

/

Maritgn ML Branch

Ayppellate Gonrt Administeator

Pat H. Bartholomesn
@lerh

Robert A. Burton, Esq.
c/o Burton Lumber

1170 South 4400 West
Salt Lake City, UT 84104

Re:  Rule Referral

Dear Bob:

Supreme Qonrt of Ptk

450 Sonth State Street
6. Box 140210
Sult Tuke Gity, Tital B4114-0210

Appellate Alerks’ Gfice
@elephone (801) 578-3900
Fux (801) 578-3899
Supreme Qonrt Recepfinon 238-7967

February 15, 2008

@lristine S Burkun

@igief Justice

- Michpel 3. Wilkins

Assoriafe Qlief Justice
Matthen B. Burrant
. Iustice
Fill M. Porrish
Bustice
Ranals . Bohring
Bustice

The Supreme Court (at long last) has a rule issue it would like its Advisory Committee on
the Rules of Professional Conduct to consider.

In the recently issued opinion in the case Bowen V. Utah State Bar, the Supreme Court
points out that while disciplinary orders of district courts entered as part of a formal complaint
process are appealable to the Supreme Court, there is no provision in the Rules of Lawyer
Discipline and Disability for obtaining judicial review of disciplinary orders finally resolved by
the Ethics and Discipline Committee. In the Bowen case, the petitioner sought relief by filing a
petition for extraordinary relief in the Supreme Court.

The Supreme Court would like the advisory committee to consider the issue and make a
recommendation as to whether the Rules of Lawyer Discipline and Disability should be amended
to provide for judicial review of disciplinary orders finally resolved by the Ethics and Discipline
Committee. In connection with the advisory committee’s review, I have enclosed copies of the
Bowen opinion, Rule 14-510 of the Rules of Lawyer Discipline and Disability, and a copy of a
letter sent in 2002 from Chief Justice Durham to James Lee describing the process for
amendment of the Rules of Lawyer Discipline and Disability.
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February 15, 2008

Now, that the committee has an assignment, please give me a call so we can talk about
when to schedule a meeting. However, I’m out of the office on vacation in Maui until February
25" (poor me), so don’t call until then. It seems we used to meet on a Monday, but, frankly, I’'m
a little foggy as to whether it was a “set” Monday, as in 1%, 2™, etc. There are five Mondays in
March, but one of them is St. Paddy’s Day and another the Monday after Easter. Maybe, we
should poll the membership as to which Monday works best. Anyway, let’s talk after I get some
sunshine.

Sincerely,

Marilyn M. Branc
Appellate Court

Enclosures
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This opinion is subject to revision before final
publication in the Pacific Reporter.

IN THE SUPREME COURT OF THE STATE OF UTAH
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Travis L. Bowen, No. 20060950
Petitioner,
V. .
FILETD
Utah State Bar,
Respondent. February 1, 2008

Original Proceeding in this Court.
Attorneys: Gregory G. Skordas, Rebecca C. Hyde, Salt Lake City,

for petitioner
Billy L. Walker, Salt Lake City, for respondent

DURHAM, Chief Justice:

INTRODUCTION

91 Travis Bowen filed this petition for extraordinary
relief requesting a declaratory judgment to void an Order of
Public Reprimand issued by the Office of Professional Conduct,
order a retraction of the public report of the reprimand printed
in the Utah Bar Journal, and remand this matter to ‘the Utah Bar
with instructions to proceed by way of formal complaint in the
district court. Mr. Bowen contends that a member of the
screening panel of the Utah Supreme Court’s Ethics and Discipline
Committee had a conflict of interest in the proceedings against
him and that the findings and actions of the committee should
therefore be vacated. We decline to grant relief.

BACKGROUND

92 In January 2006, Travis Bowen appeared for hearings
regarding informal complaints before a screening panel of the
Utah Supreme Court’s Ethics and Discipline Committee. The
screening panel consisted of four members, including Christine
Greenwood, a named partner of the law firm Magleby & Greenwood.
At the commencement of the hearings, Ms. Greenwood identified
herself and the name of the firm to which she belonged. During
that same period, James Magleby, the other named partner of
Magleby & Greenwood, was involved in a civil lawsuit against



Mr. Bowen in the district court. Neither Mr. Bowen nor his
counsel objected to Ms. Greenwood sitting as a member of the
screening panel.?

913 On March 1, 2006, the screening panel made findings of
- facts and conclusions of law determining that Mr. Bowen had
violated the Rules of Professional Conduct and recommended that
he receive a public reprimand. In response, Mr. Bowen filed an
exception to the screening panel’s recommendation of discipline,
and, on June 16, 2006, the chair of the Ethics and Discipline
Committee heard Mr. Bowen’s exceptions. Mr. Bowen still did not
object to Ms. Greenwood’s participation on the screening panel.
On June 30, 2006, the chair denied Mr. Bowen’s exceptions and
issued an Order of Public Reprimand. Subsequently, the Office of
Professional Conduct (the OPC) prepared and submitted for
publication Mr. Bowen’s public reprimand to the Utah Bar Journal.

94 Prior to publication, Mr. Bowen sought judicial
intervention from the district court on July 20, 2006, requesting
an order vacating the issuance of the public reprimand and an
injunction with respect to the publication of the reprimand. On
August 4, 2006, he filed a Motion for Preliminary Injunction to
halt the publication of the public reprimand. The OPC responded
with a Motion to Dismiss for lack of subject matter jurisdiction
and a Memorandum in Opposition to the Motion for Preliminary
Injunction. - In none of Mr. Bowen’s submissions did he object.to
Ms. Greenwood’s participation on the screening panel.

95 Prior to a ruling by the court on Mr. Bowen’s requests
for relief, notice of the reprimand previously submitted by the
OPC appeared in the September-October edition of the Utah Bar
Journal. A few days after the publication, James Magleby
attempted to use it as evidence against Mr. Bowen in the ongoing
civil lawsuit. On October 13, 2006, four days before the court
issued its Memorandum Decision and Order, Mr. Bowen submitted a
Notice of Withdrawal. In this notice, Mr. Bowen noted that the
OPC had published the reprimand before the district court decided
the jurisdictional issues and that he sought the withdrawal of
his action so he could seek review by this court of the OPC’s
action. 1In his Notice of Withdrawal, Mr. Bowen raised, for the
first time, questions concerning Ms. Greenwood’s participation on
the screening panel.

! The record does not reflect whether Ms. Greenwood herself
was actually aware of the conflict; counsel for the Office of
Professional Conduct asserted both in briefing and at oral
argument that she was not.
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96 Mr. Bowen now seeks review of the findings of the
screening panel and the chair’s order of discipline on the basis
that his due process rights were violated by Ms. Greenwood’s
participation on the screening panel, which he claims constituted
a conflict of interest creating bias.

STANDARD OF REVIEW

97 Petitions for extraordinary relief are governed by rule
65B of the Utah Rules of Civil Procedure, which provides that
extraordinary relief may be available “where no other plain,
speedy, and adequate remedy is available.” Utah R. Civ. P.
65B(a). The decision to grant or deny a petition lies within our
discretion. State v. Barrett, 2005 UT 88, 9 23, 127 P.3d 682.
Lawyer discipline cases, such as this, come before us as a matter

of original jurisdiction. In re Discipline of Harding, 2004 UT
100, 9 11, 104 P.3d 1220.

ANALYSIS
I. THE WRIT FOR EXTRAORDINARY RELIEF IS PROPER

98 The disciplinary action against Mr. Bowen arose from an
informal complaint governed by rule 14-510 of the Supreme Court
Rules of Professional Practice. The Rules Governing the Utah
State Bar rare found in chapter 14 of the Supreme Court Rules of
Professional Practice. Article 5 of chapter 14, titled “Lawyer
Discipline and Disability,” contains the rules governing
disciplinary actions against lawyers.

99 According to article 5, a disciplinary proceeding may
be initiated against any member of the Bar by filing an informal
complaint with the Bar. Sup. Ct. R. of Prof’l Practice, 14-
510(a) (1). Following a preliminary investigation by OPC’s
counsel to ascertain whether the informal complaint warrants
further action, the OPC may, among other things, refer the
complaint to a screening panel for additional review. Id. at 14-
510(a) (4)-(5). The screening panel conducts a hearing to
determine whether to recommend further informal action to the
Ethics and Discipline Committee Chair to resolve the matter or to
initiate a formal complaint against the respondent in district
court. Id. at 14-510(b) (5).

910 According to rule 14-511(g), disciplinary orders of
district courts entered pursuant to the formal complaint process
are appealable to this court. There is no procedural provision,
however, for obtaining judicial review of disciplinary orders
finally resolved by the Ethics and Discipline Committee such as
the order in this case. See Utah Sup. Ct. R. of Prof’l Practice,

3 No. 20060950



14-510, -511, -512. Therefore, because there is currently no
established means for judicial review available to Mr. Bowen,
this court finds that his petition for extraordinary relief was
proper. We are still free, however, to exercise discretion in
deciding whether the facts warrant granting the relief sought.
State v. Barrett, 2005 UT 88, 91 24. We turn now to a
consideration of Mr. Bowen’s claims.

IT. MR. BOWEN WAIVED HIS CLAIM FOR RELIEF

911 Mr. Bowen first challenged Ms. Greenwood’s
participation more than eight months after his January 2006
screening panel hearing and nearly four months after the Ethics
and Discipline Committee Chair’s June 2006 Order of Public
Reprimand. Mr. Bowen justifies his delay by explaining that he
did not become aware of the conflict until sometime in October
2006.

912 While there is no formal mechanism for recusal of
‘screening panel members, participating members should be
conscientious in identifying and disclosing conflicts of
interest, and should recuse themselves when such conflicts exist.
A lawyer under investigation by the OPC must also exercise
diligence. In many cases such as this, the lawyer being
investigated is in a better position to know or to discover
whether a conflict exists. Lawyers are, of ‘course, generally
aware of those who oppose them in litigation, particularly when
they are parties, not merely counsel, in that litigation. A
panel member, on the other hand, may not be aware of cases that
other attorneys in her firm are involved with that might involve
the lawyer under investigation. Thus, the lawyer subject to
discipline should make reasonable efforts to discover and raise
concerns over possible conflicts and to raise the issue promptly.

913 In this case, Ms. Greenwood properly identified the
name of her firm and was apparently unaware of her partner’s
litigation involving Mr. Bowen. We are unable to understand why
Mr. Bowen, who was currently being sued by James Magleby, failed
to inquire whether the Magleby who was Ms. Greenwood’s partner
was the same individual, and indeed apparently failed to make any
such inquiry for more than eight months.

914 1In instances where disciplinary actions are made
through the formal complaint process, a dissatisfied lawyer has
thirty days to petition for review pursuant to rule 14-511 of the
Supreme Court Rules of Professional Practice and rule 4 of the
Rules of Appellate Procedure. Similarly, appeals from other
disciplinary proceedings, such as a character and fitness
evaluation, a bar examination appeal, or a denial of a bar

No. 20060950 4

)

-



application must also be made within thirty days. We are not
persuaded that a lawyer involved in an informal complaint
proceeding is entitled to greater latitude in seeking review than
are those involved in formal complaint or other disciplinary
proceedings. We conclude that Mr. Bowen’s delay in raising the
issue of Ms. Greenwood’s conflict was not reasonable and
constituted waiver of his claim for relief. Although Mr. Bowen
testified that he was not aware of the conflict at the time of
the hearing, we believe that he was, in fact, put on notice of a
potential conflict by Ms. Greenwood’s identification of her firm
and should have exercised the. due diligence necessary to discover
the conflict. Therefore, we hold that Mr. Bowen is not entitled
to relief. The petition is denied.

915 Associate Chief Justice Wilkins, Justice Durrant,
Justice Parrish, and Justice Nehring concur in Chief Justice

Durham’s opinion.

5 No. 20060950



FYNTTONY SRRV rage 1 014

- .
0 . “

. Rule 14-510. Prosecution and appeals.
- .(a) Informal complaint of unprofessional conduct.

i

K. (a)(1) Filing. A disciplinary proceeding may be initiated against any member of the Bar by any person, OPC counsel or the Committee, by filing
with the Bar, in writing, an informal complaint in ordinary, plain and concise language setting forth the acts or omissions claimed to constitute
unprofessional conduct. Upon filing, an informal complaint shall be processed in accordance with this article.

(8)(2) Form of informal complaint. The informal complaint need not be in any particular form or style and may be by letter or other informal
writing, although a form may be provided by the OPC to standardize the informal complaint format. It is unnecessary that the informal
complaint recite disciplinary rules, ethical canons or a prayer requesting specific disciplinary action. The informal complaint shall be signed by
the complainant and shall set forth the complainant's address, and may list the names and addresses of other witnesses. The informal
complaint shall be notarized and contain a verification attesting to the accuracy of the information contained in the complaint. In accordance
with Rule 14-504(b), complaints filed by OPC are not required to contain a verification. The substance of the informal complaint shall prevail

over the form.

(2)(3) Initial investigation. Upon the filing of an informal complaint, OPC counsel shall conduct a preliminary investigation to ascertain whether
the informal complaint is sufficiently clear as to its allegations. If it is not, OPC counsel shall seek additional facts from the complainant;
additional facts shall also be submitted in writing and signed by the complainant.

(a)(4) Notice of informal complaint. Upon completion of the preliminary investigation, OPC counsel shall determine whether the informal
complaint can be resolved in the public interest, the respondent’s interest and the complainant's interest. OPC counsel and/or the screening
panel may use their efforts to resolve the informal complaint. If the informal complaint cannot be so resolved or if it sets forth facts which, by
their very nature, should be brought before the screening panel, or if good cause otherwise exists to bring the matter before the screening
panel, OPC counsel shall cause to be served a NOIC by regular mail upon the respondent at the address reflected in the records of the Bar. The
NOIC shall have attached a true copy of the signed informal complaint against the respondent and shall identify with particularity the possible
violation(s) of the Rules of Professional Conduct raised by the informal complaint as preliminarily determined by OPC counsel.

(3)(5) Answer to informal complaint. Within 20 days after service of the NOIC on the respondent, the respondent shall file with OPC counsel a
written and signed answer setting forth in full an explanation of the facts surrounding the informal complaint, together with all defenses and
responses to the claims of possible misconduct. For good cause shown, OPC counsel may extend the time for the filing of an answer by the
respondent not to exceed an additional 30 days. Upon the answer having been filed or if the respondent fails to respond, OPC counsel shall
refer the case to a screening panel for investigation, consideration and determination. OPC counsel shall forward a copy of the answer to the

complainant.

M\(a)(s) Dismissal of informal complaint. An informal complaint which, upon consideration of all factors, is determined by OPC counsel to be

frivolous, unintelligible, barred by the statute of limitations, more adequately addressed in another forum, unsupported by fact or which does

& "ot raise probable cause of any unprofessional conduct, or which OPC declines to prosecute' may be dismissed by OPC counsel without hearing

.. 0y a screening panel. OPC counsel shall notify the complainant of such dismissal stating the reasons therefor. The complainant may appeal a

dismissal by OPC counsel to the Committee chair within 15 days after notification of the dismissal is mailed. Upon appeal, the Committee chair
shall conduct a de novo review of the file, either affirm the dismissal or require OPC counsel to prepare a NOIC, and set the matter for hearing
by a screening panel. In the event of the chair's recusal, the chair shall appoint the vice chair or one of the screening panel chairs to review
and determine the appeal.

(b) Proceedings before Committee and screening panels.

(b)(1) Review and investigation. A screening panel shalf review all informal complaints referred to it by OPC counsel, including all the facts
developed by the informal complaint, answer, investigation and hearing, and the recommendations of OPC counsel.

(b)(2) Respondent's appearance. Before any action is taken which may result in the recommendation of an admonition or the filing of a formal
complaint, the screening panel shall, upon at least 14 days notice, afford the respondent an opportunity to appear before the screening panel
and testify under oath, together with any witnesses called by the respondent, and to present an oral argument with respect to the informal
complaint. All testimony shall be recorded and preserved so long as proceedings are pending, and in any event, not less than six months
following the hearing. A written brief may also be submitted to the screening panel by the respondent. The brief shall not exceed five pages in
length unless permission for enlargement is extended by the chair or the chair's delegate for good cause shown. A copy of the brief shall be
forwarded by OPC counsel to the complainant.

(b)(3) Complainant's appearance. A complainant shall have the right to appear before the screening pane! personally and testify under oath,
together with any witnesses called by the complainant, with respect to the informal complaint or in opposition to the matters presented by the
respondent. The complainant may be represented by counsel or some other representative.

(b)(4) Right to hear evidence. The complainant and the respondent shall each have the right to be present during the presentation of the
evidence unless excluded by the screening panel chair for good cause shown.

(b)(5) Screening panel determination. Upon review of all the facts developed by the informal complaint, answer, investigation and hearing, the
screening panel, in behalf of the Committee, shall make one of the following determinations:

(b)(5)(A) that the informal complaint does not raise facts in which there is probable cause to believe that the respondent was engaged in
unprofessional conduct, in which case, the informal complaint shall be dismissed. OPC counsel shall promptly give notice of such dismissal by
regular mail to the complainant and the respondent; or

«b)(5)(B) that a letter of caution may be issued. The letter shall be signed by OPC counsel or the screening panel chair and shall serve as a
uide for the future conduct of the respondent. Thereupon, the informal complaint shall be dismissed, with the complainant and the respondent
veing notified of the dismissal. The complainant shall also be confidentially notified of the caution; or

http://www.utcourts.gov/resources/rules/ucja/l 4/05%20Léwyer%2ODiscipline/U SB14-510.html] 2/5/2008
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. (b)(5)(C) that a dismissal may be conditioned upon the performance by the respondent of specified conduct which the Committee determines
! N tobe warranted by the facts and the Rules of Professional Conduct; or

%

Q\ 1(b)(5)(D) that the informal complaint be referred to the Committee chair with an accompanying screening panel recommendation that the
~  respondent be admonished. Such screening panel recommendation shall be in writing and shall state the substance and nature of the informal
complaint and defenses and the basis upon which the screening panel has concluded, by a preponderance of the evidence, that the respondent
should be admonished. A copy of such screening panel recommendation shall be served upon the respondent prior to delivery of the
recommendation to the Committee chair. The Committee chair shall enter an order admonishing the respondent if no exception has been filed
within ten days of notice of the recommendation being provided to the respondent; or

-(b)(5)(E) that the informal complaint be referred to the Committee chair with an accompanying screening panel recommendation that the
respondent receive a public reprimand. Such screening panel recommendation shall be in writing and shall state the substance and nature of
the informal complaint and defenses and the basis upon which the screening panel has concluded, by a preponderance of the evidence, that the
respondent should receive a public reprimand. A copy of such screening panel recommendation shall be served upon the respondent prior to
the delivery of the recommendation to the Committee chair. The Committee chair shall enter an order publicly reprimanding the respondent if
no exception has been filed within ten days of notice of the recommendation being provided to the respondent; or

(b)(5)(F) that a formal complaint be filed against the respondent.

(b)(6) Determination of appropriate sanction. In determining an appropriate sanction and only after having found unethical conduct, the
screening panel may consider any admonitions or greater discipline imposed upon the respondent within the five years immediately preceding

the alleged offense.

(b)(7) Continuance of disciplinary proceedings. A disciplinary proceeding may be held in abeyance by the Committee prior to the filing of a
formal complaint when the allegations or the informal complaint contain matters of substantial similarity to the material allegations of pending

criminal or civil litigation in which the respondent is involved.

(c) Exceptions to admonitions and public reprimands. Within ten days after notice of the recommendation of an admonition or public reprimand
to the Committee chair, the respondent may file with the Committee chair an exception to the recommendation and may also, if desired,
request a hearing. If a request for a hearing is made, the Committee chair, or a screening panel chair designated by the Committee chair, shall
proceed to hear the matter in an expeditious manner, with OPC counsel and the respondent having the opportunity to be present. The
complainant’s testimony may be read into the record. The complainant need not appear personally unless called by the respondent as an
adverse witness for purposes of cross-examination. The respondent shall have the burden of proof of showing that the recommendation is
unreasonable, unsupported by substantial evidence, arbitrary, capricious and otherwise clearly erroneous.

—

http://www.utcourts.gov/resources/rules/ucja/14/05%20Lawyer%20Discipline/USB 14-510.html 2/5/2008
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I'am writing on behalf of the court as a follow-up to your conversation with Matty
Branch concerning the role of the Ethics and Discipline:Committee when amendments are

proposed to the Rules of Lawyer Discipline & Disability.

Matty’s recounting of her conversation with you in our court conference last week gave
the court a good opportunity to focus on and articulate what it sees as the separate functions of its
Advisory Committee on the Rules of Professional Conduct and the Ethics and Discipline
Committee. As I understand it, a number of years ago, the Supreme Court asked the Advisory
Committee on the Rules of Professional Conduct to review and make recommendations
concerning procedures of discipline. The committee’s efforts resulted in the Rules of Lawyer

Discipline & Disability, which were adopted by the court in May of 1993.

The court looks to its various advisory rules committees to review petitions filed with the
court that request specific changes or additions to existing rules. In this regard, it believes that
the Advisory Committee on the Rules of Professional Conduct is the appropriate body to review
the petition submitted by the Utah State Bar, on February 25, 2002, to amend the Rules of
Lawyer Discipline and Disability. While it is true that since 1993, the Court has approved certain
amendments to these Rules without input from its advisory committee, these amendments were
less substantive in nature that some of the amendments proposed in the Bar’s pending petition,
and generally addressed only the make-up and mechanics of the screening panels. Because of the
more or less “mechanical” nature of the proposals, the court felt no need for advisory review and

did not really focus on the pre-submission process.
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In the court’s view, the members of the Ethics and Discipline Committee participate in
the disciplinary process outlined in the Rules of Lawyer Discipline & Disability, subject to the
supervision of the committee chair. The committee’s primary role is to implement a process, not
to evaluate rules. Of course, because committee members are very involved with the operation
of the Rules of Lawyer Discipline & Disability, they are in an excellent position to identify
problems in the rules and to recommend changes. Therefore, the court believes that the views of
the committee chair and other members of the committee on proposed amendments are
invaluable in the review process, and we will give a standing instruction to the Advisory
Committee on the Rules of Professional Conduct that the committee is to ask for comments and
recommendations from the chair of the Ethics and Discipline Committee whenever amendments
are proposed to the Rules of Lawyer Discipline & Disability. In this regard, it is our
understanding that Robert Burton, chair of the Advisory Committee on the Rules of Professional
Conduct, has invited you and the members of the Bar Commission’s Rules Review
Subcommittee (John Adams, Debra Moore, and Dane Nolan) to meet with the committee to
discuss the amendments proposed in the Bar’s petition. Of course, there will be times when your
committee has proposals for change; those can be forwarded directly to the Advisory Committee
on the Rules of Professional Conduct or brought to the court which will then refer them to the
Advisory Committee. : ‘ '

The court is very appreciative of the time and efforts contributed by the members of the
Ethics and Discipline Committee and particularly by you, as the committee chair. We hope the
described review process will make sense to you.

Very_iruly YOUS,

L
'

Christine M. Durham
Chief Justice

cc: Robert Burton
Scott Daniels
John Baldwin
Alicia Davis



What’s New About The Rules On Lawyer Advertising?

By Fred A. Simpson'

The Supreme Court recently adopted amended rules on lawyer advertising, effective June
1, 2005. The amended rules are the result of “Referendum 2004,” in which Texas
lawyers voted last late last year. The full text of the amended rules appears in the May
2005 Texas Bar Journal, at 398, including interpretive comments approved by the State
Bar Board of Directors. Following is a summary directed to those who wish to learn
about the increment of change in the rules, including material changes in the comments.

Generally, the amended rules now refer to all lawyer communications, including
“solicitation communications” rather than just “written communications.” The rules
show expanded use of cyberspace words such as “digital,” “electronic,” “website,”
“Internet,” and “chat rooms.”

In addition, there is encouragement for lawyer to employ “language easily understood”
by an ordinary consumer, and there is an updating of references to the older general
Texas statutes now codified. Also, the name “Lawyer Advertisement and Solicitation
Committee” is reduced to “Advertising Review Committee.”

As for each individual rule (and related comments), here are the material changes noted:
Rule 7.01 Firm Names and Letterhead

There are no substantive changes to this rule, only the deletion of “PA” as a law
firm designation.

Rule 7.02 Communications Concerning a Lawyer’s Services

(2)(2) The definition of a false or misleading communication is expanded by a
new subparagraph prohibiting a lawyer’s “sponsorship” as well as the lawyer’s
own making of false or misleading communications of lawyer qualifications or
services, adding these items:

(i)  references to “past successes or results obtained” are false or
misleading statements unless the communicating lawyer was lead
counsel or was primarily responsible for the reported results.

" Fred A. Simpson is a partner in the Houston Litigation Section of Jackson Walker L.L.P.



(i)  the dollar amount of any recovery is also a false statement unless the
money was actually collected,

(iii) reports of litigation must reveal the nature of the case and the
injuries or damages, and

(iv) attorneys fees and costs must be reported along with any statement
of gross receipts.

(a)(7) An actor or model may not be used to portray a client.
Revisions to the general comments on Rule 7.02 are worthy of quotation:

This Rule governs all communications about a lawyer’s services, including
advertisements regulated by Rule 7.04 and solicitation communications
regulated by Rules 7.03, and 7.05. Whatever means are used to make
known a lawyer’s services, statements about them must be truthful and
nondeceptive.

(a)(1) . . . A truthful statement is misleading if it omits a fact necessary to
make the lawyer’s communication considered as a whole not materially
misleading. A truthful statement is also misleading if there is a substantial
likelihood that it will lead a reasonable person to formulate a specific
conclusion about the lawyer or the lawyer’s services for which there is no
reasonable factual foundation.

(a)(2)and (3) [These subparagraphs] recognize that statements may create
“unjustified expectations.” For example, an advertisement that truthfully
reports that a lawyer obtained a jury verdict of a certain amount on behalf
of a client would nonetheless be misleading if it were to turn out that the
verdict was overturned on appeal or later compromised for a substantially
reduced amount, and the advertisement did not disclose such facts as well.
Even an advertisement that fully and accurately reports a lawyer’s
achievements on behalf of clients or former clients may be misleading if
presented so as to lead a reasonable person to form an unjustified
expectation that the same results could be obtained for other clients in
similar matters without reference to the specific factual and legal
circumstances of each client’s case.

(a)(4) [This subparagraph] recognizes that comparisons of lawyer’s
services may also be misleading unless those comparisons ‘“can be
substantiated by reference to verifiable objective data.” Similarly, an
unsubstantiated comparison of the lawyer’s services or fees with the



services or fees of other lawyers may be misleading if presented with such
specificity as would lead a reasonable person to conclude that the
comparison can be substantiated.

The inclusion of a disclaimer or qualifying language may preclude a
finding that a statement is likely to create unjustified expectations or
otherwise mislead a prospective client, but it will not necessarily do so.
Unless any such qualifications and disclaimers are both sufficient and
displayed with equal prominence to the information to which they pertain,
that information can still readily mislead prospective clients into believing
that similar results can be obtained for them without reference to their
specific factual and legal circumstances. Consequently, in order not to be
false, misleading, or deceptive, other of these Rules require that
appropriate disclaimers or qualifying language must be presented in the
same manner as the communication and with equal prominence. See Rules
7.04(q) and 7.05(a)(2).

On the other hand, a simple statement of a lawyer’s own qualifications
devoid of comparisons to other lawyers does not pose the same risk of
being misleading so does not violate subparagraph (a)(4). Similarly, a
lawyer making a referral to another lawyer may express a good faith
subjective opinion regarding that other lawyer.

(a)(5) [This subparagraph] prohibits a lawyer from stating or implying that
the lawyer has an ability to influence a tribunal, legislative body, or other
. public official through improper conduct or upon irrelevant grounds. Such
conduct brings the profession into disrepute, even though the improper or
irrelevant activities referred to are never carried out, and so are prohibited
without regard to the lawyer’s actual intent to engage in such activities.

Actor Portrayal of Clients [added comment]

(a)(7) [This subparagraph] further protects prospective clients from false,
misleading, or deceptive advertisements and solicitations by prohibiting the
use of actors to portray clients of a lawyer or law firm. Other rules prohibit
the use of actors to portray lawyers in advertising or soliciting lawyer’s
firm. . See Rules 7.04(g), 7.05(a). The truthfulness of such portrayals is
extremely difficult to monitor, and almost inevitably they involve actors
whose apparent physical and mental attributes differ in a number of
material respects from those of the actual clients portrayed.



Rule 7.03 Prohibited Solicitations & Payments

(f) As used in paragraph (a), “regulated telephone or other electronic
contact” means any electronic communication initiated by a lawyer or by
any person acting on behalf of a lawyer or law firm that will result in the
person contacted communicating in a live, interactive manner with any
other person by telephone or other electronic means. For purposes of this
Rule a website for a lawyer or law firm is not considered a communication
initiated by or on behalf of that lawyer or law firm.

The general comments to Rule 7.03 have been modified:

In many situations, in-person, telephone, or other prohibited electronic
solicitations by lawyers involve well-known opportunities for abuse of
prospective clients. Traditionally, the principal concerns presented by such
contacts are that they can overbear the prospective client’s will, lead to
hasty and ill-advised decisions concerning choice of counsel, and be very
difficult to police. The approach taken by this Rule may be found in
paragraph (f), which prohibits such communications if they are initiated by
or on behalf of a lawyer or law firm and will result in the person contacted
communicating with any person by telephone or other electronic means.
Thus, forms of electronic communications are prohibited that pose
comparable dangers to face-to-face solicitations, such as soliciting business
in “chat rooms” or transmitting an unsolicited, interactive communication
to a prospective client that, when accessed, puts the recipient in direct
contact with another person. Those that do not present such opportunities
for abuse, such as pre-recorded telephone messages requiring a separate
return call to speak to or retain an attorney or websites that must be
accessed by an interested person and that provide relevant and truthful
information concerning a lawyer or law firm, are permitted.

Nonetheless, paragraphs (a) and (f) unconditionally prohibit those activities
only when profit for the lawyer is a significant motive and the solicitation
concerns matters arising out of a particular occurrence, event, or series of
occurrences or events. The reason this outright ban is so limited is that
there are circumstances where the dangers of such contacts can be reduced
by less restrictive means. As long as the conditions of sub-paragraph (a)(1)
through (a)(3) are not violated by a given contact, a lawyer may engage in
in-person, telephone, or other electronic solicitations when the solicitation
is unrelated to a specific occurrence, event, or series of occurrences or
events. Similarly, subject to the same restrictions, in-person, telephone, or
other electronic solicitations are permitted where the prospective client
either has a family or past or present attorney-client relationship with the



lawyer or where the potential client had previously contacted the lawyer
about possible employment in the matter.

Rule 7.04 Advertisements in the Public Media

This rule is modified in sub-paragraph (b)(3) to delete the need for a lawyer to
state “Not Certified by the Texas Board of Legal Specialization,” or “No
designation has been made by the Texas Board of Legal Specialization for a
Certificate of Special Competence in this area,” but substitutes the following:

[A lawyer who advertises in the public media] shall, in the case of
infomercial or comparable presentation, state that the presentation is an
advertisement: (i) both verbally and in writing at its outset, after any
commercial interruption, and at its conclusion, and (ii) in writing during
any portion of the presentation that explains how to contact a lawyer or law
firm.

The comments add to “Examples of Prohibited Advertising”:

The use of disclosures, disclaimers and qualifying information is necessary
to inform the public about various aspects of a lawyer or firm’s practice in
public media advertising and solicitation communications. In order to
ensure that disclaimers required by these rules are conspicuously
displayed, paragraph (q) requires that such statements be presented in the
same manner as the communication and with prominence equal to that of
the matter to which it refers. For example, in a television advertisement
that necessitates the use of a disclaimer, if a statement or claim is made
verbally, the disclaimer should also be included verbally in the
commercial. When a statement or claim appears in print, the
accompanying disclaimer must also appear in print with equal prominence
and legibility.

Rule 7.05 Prohibited Written, Electronic, or Digital Solicitations

(b) Except as provided in paragraph (f) of this Rule, a written,
electronic, or digital solicitation communication to prospective clients for
the purpose of obtaining professional employment:

(1) shall, in the case of a non-electronically transmitted written
communication be plainly marked “ADVERTISEMENT” on its first
page, and on the face of the envelope or other packaging used to
transmit the communication. . . .



)

(©)

shall, in the case of an electronic mail message, be plainly marked
“ADVERTISEMENT” in the subject portion of the electronic mail
and at the beginning of the message’s text;

Except as provided in paragraph (f) of this Rule, an audio, audio-

visual, digital media, recorded telephone message, or other electronic
communication sent to prospective clients for the purpose of obtaining
professional employment:

(1)

@)

€)

(4)

()

shall in the case of any such communication delivered to the
recipient by non-electronic means, plainly and conspicuously state in

- writing on the outside of the envelope or other packaging used to

transmit the communication that it is an “ADVERTISEMENT”;

shall not reveal on any such envelope or other packaging the nature
of the legal problem of the prospective client or non-client;

shall disclose, either in the communication itself or in accompanying
transmittal message how the lawyer obtained the information
prompting such audio, audio-visual, digital media, recorded
telephone message, or other electronic communication to solicit
professional employment, if such contact was prompted by a specific
occurrence involving the recipient of the communication or a family
member of such person(s);

shall, in the case of a recorded audio presentation or a recorded
telephone message, plainly state that it is an advertisement prior to
any other words being spoken and again at the presentation’s or
message’s conclusion; and

shall, in the case of an audio-visual or digital media presentation,
plainly state that the presentation is an advertisement: (i) both
verbally and in writing at the outset of the presentation and again at
its conclusion; and (ii) in writing during any portion of the
presentation that explains how to contact a lawyer or law firm.

This new comment is added to explain the scope of Rule 7.05:

This Rule also regulates audio, audio-visual, or other forms of electronic
communications used to solicit business. It includes such formats as
recorded telephone messages, movies, audio or audio-visual recordings or
tapes, digital media, the Internet, and other comparable forms of electronic
communications. It requires that such communications comply with all of
the substantive requirements applicable to written solicitations that are

.



compatible with the different forms of media involved, as well as with all
requirements related to approval of the communications and retention of
records, concerning them. See paragraphs (c), (d), and (e).

Rule 7.06 Prohibited Employment

(a) A lawyer shall not accept or continue employment in a matter when
that employment was procured by conduct prohibited by and of Rule 7.01
through 7.05, 8.04(a)(2),or 8.04(a)(9), engaged in by that lawyer personally
or by any other person whom the lawyer ordered, encouraged, or
knowingly permitted to engage in such conduct.

(b) A lawyer shall not accept or continue employment in a matter when
the lawyer knows or reasonably should know that employment was
procured by conduct prohibited by any of Rules 7.01 through 7.05,
8.04(a)(2), or 8.04(a)(9), engaged in by any other person or entity that is a
shareholder, partner, or member of, an associate in, or of counsel to that
lawyer’s firm; or by any other person whom any of the foregoing persons
or entities ordered, encouraged, or knowingly permitted to engage in such
conduct.

(c) A lawyer who has not violated paragraph (a) or (b) in accepting
employment in a matter shall not continue employment in that matter once
the lawyer knows or reasonably should know that the person procuring the
lawyer’s employment in the matter engaged in, or ordered, encouraged, or
knowingly permitted another to engage in, conduct prohibited by any of
Rules 7.01 through 7.05, 8.04(a)(2), or 8.04(a)(9) in connection with the
matter unless nothing of value is given thereafter in return for that
employment.

The general comment related to Rule 7.06 also has expanded language:

. . . Paragraph (a) forbids a lawyer who violated these rules in procuring
employment in a matter from accepting or continuing employment in that
matter. This prohibition also applies if the lawyer ordered, encouraged, or
knowingly permitted another to violate these rules. Paragraph (b) also
forbids a lawyer from accepting or continuing employment in a matter if
the lawyer knows or reasonably should know that a member or employee
of his or her firm or any other person has procured employment in a matter
as a result of conduct that violates these rules. Paragraph (c) addresses the
situation where the lawyer becomes aware that the matter was procured in
violation of these rules by an attorney or individual, but had no culpability.
In such circumstances, the lawyer may continue employment and collect a
fee in the matter as long as nothing of value is given to the attorney or



individual involved in the violation of the rule(s). See also Rule 7.03 (d),
forbidding a lawyer to charge or collect a fee where the misconduct
involves violations of Rule 7,03(a), (b), or (c).

Rule 7.07 Filing Requirements for Public Advertisements or Written,
Recorded, Electronic, or Other Digital Solicitations

(c) Except as provided in paragraph (e) of this Rule, a lawyer shall file
with the Advertising Review Committee of the State Bar of Texas no later
than its first posting on the Internet or other comparable network of
computers information concerning the lawyer’s or lawyer’s firm’s website.
As used in this Rule, a “website” means a single or multiple page file,
posted on a computer server, which describes a lawyer or law firm’s
practice or qualifications, to which public access is provided through
publication of a uniform resource locator (URL). The filing shall include:

1.  The intended initial access page of the website.

2. a completed lawyer advertising and solicitation communication
application form; and

3. a check or money order payable to the State Bar of Texas for the fee
set by the Board of Directors. Such fee shall be set for the sole
purpose of defraying the expense of enforcing the rules related to
such websites.

(e) The filing requirements of paragraphs (a), (b), and (c) do not extend to
any of the following materials, provided those materials comply with Rule
7.02(a) through (c) and, where applicable, Rule 7.04(a) through (c). [an
advertisement in the public media that contains only part or all of the
following information:] (ii) the particular areas of law in which the lawyer
or firm specializes or possesses special competence; (iii) the particular
areas of law in which the lawyer or firm practices or concentrates or to
which it limits its practice; (xi) other publicly available information
concerning legal issues, not prepared or paid for by the firm or any of its
lawyers, such as news articles, legal articles, editorial opinions, or other
legal developments or events, such as proposed or enacted rules,
regulations or legislation; (xii) in the case of a website, links to other
websites.

[No filing is required] in the case of communications sent, delivered, or
transmitted to, rather than accessed by, intended recipients, a newsletter,
whether written, digital, or electronic, provided that it is sent, delivered or



transmitted only to: (i) existing or former clients; (2) other lawyers or
professionals; or (iii) members of [certain] nonprofit organization[s] . . ..

Conclusion

The above summary highlights the areas of material change in the rules noted by the
author after his comparison of the new material with the State Bar’s previous rules on
advertising. However, no attempt is made in the above review to describe editing in the
nature of general housekeeping, or to point out the extensive paragraph renumbering of
the rules because of the insertion of new sub-paragraphs to the rules or to the related
comments.

Obviously, there is no substitute for a practitioner’s complete refresher course on the
entire body of advertising rules. A useful tool for such a refresher course appears in the
Texas Bar Journal, November 2004, at 841 ef seq. However, that “redline” presentation
does not include all the recent changes to the interpretive comments on the rules that are
included above. ‘
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