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(1) WELCOME AND APPROVAL OF MINUTES

Jonathan Hafen welcomed the committee and asked for approval of the minutes as amended.
Jim Hunnicutt moved to adopt the minutes. The minutes were approved unanimously.

(2) LEGISLATIVE ITEMS

Rule 83: Lauren DiFrancesco described her meeting with Senator Henderson and her
constituents who would like to see more teeth added to Rule 83. Rule 83 specifically exempts
litigants who are represented by attorneys. Rule 83 tends to favor people who can afford lawyers
because there is no punishment for their using the court process to harass. Rule 11 is one vehicle,
but it is aimed at the lawyer, not the represented litigant. A simple fix to Rule 83 could be simply
taking out "without legal representation™ in the first paragraph. But more study is needed. Perhaps
family law should have its own rule? A subcommittee was assigned: Lauren DiFrancesco, Jim
Hunnicutt, Nancy Sylvester. (Nancy's note: the Appellate Courts have also asked for language
clarifying when an order issued under this rule applies to other courts, so this rule will come back in
any event.)

(3) ADDITIONAL REVISIONS TO RULE 64

The Supreme Court approved gathering comment on amendments to Rule 64 that said, in
essence, that the court must be satisfied that the debtor is truly avoiding the court process in order to
issue a bench warrant for the debtor's arrest. But the rule still contained the term "Referee:" This is
an antiquated term. Referees are specifically prohibited in Rule 3-202 of the Code of Judicial
Administration. Court clerk is what is intended in paragraph (c)(1), so the Civil Rules Committee
made that amendment and voted to recommend to the Supreme Court that it be made part of the
other amendments already approved to circulate for comment. The committee also discussed the
Board of District Court Judge's request to more clearly spell out the kind of post-judgment
discovery that may be conducted. The committee will work on developing either a separate rule or
some new language in Rule 64. The Civil Rules Committee will also explore ways to make the
rule's language more reader friendly. The latter two discussion points will be part of future
recommendations the committee brings to the Supreme Court (anticipated adoption date of May 1
for current recommendations; November 1 for post-judgment and plain language).

(4) RuLEs 4, 7, 36, 55

Rule 4: The committee discussed personal service on infants and made some amendments to
(d)(1)(B) as follows.
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(d)(1)(B) Upon a minor under 14 years old by delivering a copy of the summons and
complaint to-the-minerand-alse to the-a parent or guardian of the minor’sfather,-mother;
er-guardian-or, if none can be found within the state, then to any person having the care
and control of the minor, or with whom the minor resides, or by whom the minor is
employed;

After some debate about the need for it, the committee (with Nathanael Player) discussed
how to address providing more notice when certain documents require a response. The committee
discussed that the Rule 7 amendments on caution language would apply for all dispositive motions.
The committee also discussed requiring that all motions include the bilingual notice and that it be
called Notice to Responding Party. The committee had a fairly lengthy debate about the language in
Rule 36.

Rule 4: This rule wasn't really addressed on this topic, but given the discussion on Rule 7, it
probably makes sense to require the applicable summons approved by the Judicial Council.

Rule 7:

(c)(2) Caution language. For all dispositive motions, the motion must include the
following language on the first page of the document, to the right of the movant’'s name,

in bold type: This motion requires you to respond. Please see the Notice to
Responding Party.

(c)(3) Bilingual notice. All motions must include the bilingual Notice to Responding Party
approved by the Judicial Council.

Rule 36: The committee revised paragraph (b) as follows:

(b) Required notice on request for admission. The following notice is required on all
requests for admission. The notice must be on the top of the first page in bold print as
follows: You must respond to these requests for admissions within 28 days. If you
do not respond within 28 days, the court will consider you to have admitted these
requests as true.

Rule 55: The committee did not address Rule 55 at this meeting.
The committee will finalize this discussion at the next meeting.
(5) RULE 65C

The committee discussed concerns about clerk workload with respect to post-conviction
cases and sending files to the AG's office. One comment was made during the comment period to
add petitioners to those who get the files, but it was pointed out that petitioners already have those
files since they are the defendant in the underlying criminal case. Plus, defendant prisoners wouldn't
be able to use an electronic file drive. The committee moved to recommend the rule for final action
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(Mike Petrogeorge-1; Brooke McKnight-2), with the caveat that the clerks of court take one last
look at this rule for workload purposes and solutions.

(6) RuLE 5(a)(2)(D)

The committee discussed the need for a citing reference correction in Rule 5. Paragraph
(@)(2)(D) cites to Rule 58A(d) (Judge's signature), but should cite to Rule 58A(g), (Notice of
judgment). The committee moved to recommend the rule amendment to the Court (Judge
Holmberg-1; Justin Toth-2)

(7) OTHER BUSINESS
Volunteer to attend working group meeting on innovation in law practice: Trevor Lee.

(8) ADJOURNMENT

The meeting adjourned at 6:00 p.m.
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Aoministrative Office of the Courts

Chief Justice Matthew B. Durrant Mary T. Noonan
Utah Supreme Court State Court Administrator
Chair, Utah Judicial Council MEMOR ANDUM Catherine J. Dupont

Deputy Court Administrator

To: Civil Rules Committee

From: Nancy Sylvester M 9 @35&“@
Date: April 22, 2020

Re: Rules 4, 7, 36, and 55

As a reminder, Judge Lawrence, Nathanael Player, and Jonathan Felt presented
on Rules 4, 7, 36, and 55 in January. Although the proposals came from two different
groups, the committee took them up together since the crux of the proposed
amendments addressed requiring more notice to parties when a response is required.

Here are my notes from our February meeting:

Rule 4: The committee discussed personal service on infants and made some
amendments to (d)(1)(B) as follows.

(d)(1)(B) Upon a minor under 14 years old by delivering a copy of the summons and

complaint to-the-minerand-alse to the-a parent or guardian of the minor’sfather,

mother-orguardian-or, if none can be found within the state, then to any person

having the care and control of the minor, or with whom the minor resides, or by whom

the minor is employed;

After some debate about the need for it, the committee (with Nathanael Player)
discussed how to address providing more notice when certain documents require a
response. The committee discussed that the Rule 7 amendments on caution language
would apply for all dispositive motions. The committee also discussed requiring that all
motions include the bilingual notice and that it be called Notice to Responding Party.
The committee had a fairly lengthy debate about the language in Rule 36.

Rule 4: This rule wasn't really addressed on this topic, but given the discussion
on Rule 7, it probably makes sense to require the applicable summons approved by the
Judicial Council.

Rule 7:

(c)(2) Caution language. For all dispositive motions, the motion must include the
following language on the first page of the document, to the right of the movant's

The mission of the Utah judiciary is to provide the people an open, fair,
efficient, and independent system for the advancement of justice under the law.

450 South State Street / P.O. Box 140241 / Salt Lake City, Utah 84114-0241 / Tel: 801-578-3808 / Fax: 801-578-3843 / email: nancyjs@utcourts.gov
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name, in bold type: This motion requires you to respond. Please see the Notice to
Responding Party.

(c)(3) Bilingual notice. All motions must include the bilingual Notice to Responding
Party approved by the Judicial Council.

Rule 36: The committee revised paragraph (b) as follows:

(b) Required notice on request for admission. The following notice is required on
all requests for admission. The notice must be on the top of the first page in bold print
as follows: You must respond to these requests for admissions within 28 days. If
you do not respond within 28 days, the court will consider you to have admitted
these requests as true.

Rule 55: The committee did not address Rule 55 at this meeting.
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URCP004. Amend. Draft: March 3, 2020

Rule 4. Process.

(a) Signing of summons. The summons must be signed and issued by the plaintiff or the plaintiff's
attorney. Separate summonses may be signed and issued.

(b) Time of service. Unless the summons and complaint are accepted, a copy of the summons and
complaint in an action commenced under Rule 3(a)(1) must be served no later than 120 days after the
complaint is filed, unless the court orders a different period under Rule 6. If the summons and complaint
are not timely served, the action against the unserved defendant may be dismissed without prejudice on
motion of any party or on the court's own initiative.

(c) Contents of summons.

(c)(1) Fhe-summons-mustThe applicable form summons approved by the Utah Judicial Council
must be used. The summons must:

(c)(1)(A) contain the name and address of the court, the names of the parties to the action,
and the county in which it is brought;

(c)(1)(B) be directed to the defendant;

(c)(1)(C) state the name, address and telephone number of the plaintiff's attorney, if any, and
otherwise the plaintiff's address and telephone number;

(c)(1)(D) state the time within which the defendant is required to answer the complaint in
writing;

(c)(1)(E) notify the defendant that in case of failure to answer in writing, judgment by default
will be entered against the defendant; and

(c)(1)(F) state either that the complaint is on file with the court or that the complaint will be
filed with the court within 10 days after service.

(c)(2) If the action is commenced under Rule 3(a)(2), the summons must also:

(c)(2)(A) state that the defendant need not answer if the complaint is not filed within 10 days
after service; and

(c)(2)(B) state the telephone number of the clerk of the court where the defendant may call at
least 14 days after service to determine if the complaint has been filed.

(c)(3) If service is by publication, the summons must also briefly state the subject matter and the
sum of money or other relief demanded, and that the complaint is on file with the court.

(d) Methods of service. The summons and complaint may be served in any state or judicial district
of the United States. Unless service is accepted, service of the summons and complaint must be by one
of the following methods:

(d)(1) Personal service. The summons and complaint may be served by any person 18 years of
age or older at the time of service and not a party to the action or a party's attorney. If the person to
be served refuses to accept a copy of the summons and complaint, service is sufficient if the person
serving them states the name of the process and offers to deliver them. Personal service must be
made as follows:

(d)(2)(A) Upon any individual other than one covered by paragraphs (d)(1)(B), (d)(1)(C) or

(d)(1)(D), by delivering a copy of the summons and complaint to the individual personally, or by
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leaving them at the individual's dwelling house or usual place of abode with a person of suitable
age and discretion who resides there, or by delivering them to an agent authorized by
appointment or by law to receive process;

(d)(2)(B) Upon a minor under 14 years old by delivering a copy of the summons and
complaint to-the-minerand-alse-to the-a parent or guardian of the minor’sfathermother—or
guardian or, if none can be found within the state, then to any person having the care and control

of the minor, or with whom the minor resides, or by whom the minor is employed;

(d)(2)(C) Upon an individual judicially declared to be incapacitated, of unsound mind, or
incapable of conducting the individual's own affairs, by delivering a copy of the summons and
complaint to the individual and to the guardian or conservator of the individual if one has been
appointed; the individual's legal representative if one has been appointed, and, in the absence of
a guardian, conservator, or legal representative, to the person, if any, who has care, custody, or
control of the individual;

(d)(2)(D) Upon an individual incarcerated or committed at a facility operated by the state or
any of its political subdivisions, by delivering a copy of the summons and complaint to the person
who has the care, custody, or control of the individual, or to that person's designee or to the
guardian or conservator of the individual if one has been appointed. The person to whom the
summons and complaint are delivered must promptly deliver them to the individual;

(d)(2)(E) Upon a corporation not otherwise provided for in this rule, a limited liability company,
a partnership, or an unincorporated association subject to suit under a common name, by
delivering a copy of the summons and complaint to an officer, a managing or general agent, or
other agent authorized by appointment or law to receive process and by also mailing a copy of
the summons and complaint to the defendant, if the agent is one authorized by statute to receive
process and the statute so requires. If no officer or agent can be found within the state, and the
defendant has, or advertises or holds itself out as having, a place of business within the state or
elsewhere, or does business within this state or elsewhere, then upon the person in charge of the
place of business;

(d)(2)(F) Upon an incorporated city or town, by delivering a copy of the summons and
complaint as required by statute, or in the absence of a controlling statute, to the recorder;

(d)(1)(G) Upon a county, by delivering a copy of the summons and complaint as required by
statute, or in the absence of a controlling statute, to the county clerk;

(d)(2)(H) Upon a school district or board of education, by delivering a copy of the summons
and complaint as required by statute, or in the absence of a controlling statute, to the
superintendent or administrator of the board,;

(d)(2)(1) Upon an irrigation or drainage district, by delivering a copy of the summons and
complaint as required by statute, or in the absence of a controlling statute, to the president or
secretary of its board;
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77 (d)(1)(J) Upon the state of Utah or its department or agency by delivering a copy of the
78 summons and complaint to the attorney general and any other person or agency required by
79 statute to be served; and
80 (d)(1)(K) Upon a public board, commission or body by delivering a copy of the summons and
81 complaint as required by statute, or in the absence of a controlling statute, to any member of its
82 governing board, or to its executive employee or secretary.
83 (d)(2) Service by mail or commercial courier service.
84 (d)(2)(A) The summons and complaint may be served upon an individual other than one
85 covered by paragraphs (d)(2)(B) or (d)(1)(C) by mail or commercial courier service in any state or
86 judicial district of the United States provided the defendant signs a document indicating receipt.
87 (d)(2)(B) The summons and complaint may be served upon an entity covered by paragraphs
88 (d)(1)(E) through (d)(2)(1) by mail or commercial courier service in any state or judicial district of
89 the United States provided defendant's agent authorized by appointment or by law to receive
90 service of process signs a document indicating receipt.
91 (d)(2)(C) Service by mail or commercial courier service shall be complete on the date the
92 receipt is signed as provided by this rule.
93 (d)(3) Acceptance of service.
94 (d)(3)(A) Duty to avoid expenses. All parties have a duty to avoid unnecessary expenses of
95 serving the summons and complaint.
96 (d)(3)(B) Acceptance of service by party. Unless the person to be served is a
97 minor under 14 years old or an individual judicially declared to be incapacitated, of unsound mind,
98 or incapable of conducting the individual's own affairs, a party may accept service of a summons
99 and complaint by signing a document that acknowledges receipt of the summons and complaint.
100 (d)(3)(B)(i) Content of proof of electronic acceptance. If acceptance is obtained
101 electronically, the proof of acceptance must demonstrate on its face that the electronic signature
102 is attributable to the party accepting service and was voluntarily executed by the party. The proof
103 of acceptance must demonstrate that the party received readable copies of the summons and
104 complaint prior to signing the acceptance of service.
105 (d)(3)(B)(ii) Duty to avoid deception. A request to accept service must not be
106 deceptive, including stating or implying that the request to accept service originates with a public
107 servant, peace officer, court, or official government agency. A violation of this paragraph may
108 nullify the acceptance of service and could subject the person to criminal penalties under
109 applicable Utah law.
110 (d)(3)(C) Acceptance of service by attorney for party. An attorney may accept service of a
111 summons and complaint on behalf of the attorney’s client by signing a document that acknowledges
112 receipt of the summons and complaint.
113 (d)(3)(D) Effect of acceptance, proof of acceptance. A person who accepts service of the

114 summons and complaint retains all defenses and objections, except for adequacy of service. Service
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115 is effective on the date of the acceptance. Filing the acceptance of service with the court constitutes
116 proof of service under Rule 4(e).

117 (d)(4) Service in aforeign country. Service in a foreign country must be made as follows:

118 (d)(4)(A) by any internationally agreed means reasonably calculated to give notice, such as
119 those means authorized by the Hague Convention on the Service Abroad of Judicial and

120 Extrajudicial Documents;

121 (d)(4)(B) if there is no internationally agreed means of service or the applicable international
122 agreement allows other means of service, provided that service is reasonably calculated to give
123 notice:

124 (d)(4)(B)(i) in the manner prescribed by the law of the foreign country for service in that
125 country in an action in any of its courts of general jurisdiction;

126 (d)(4)(B)(ii) as directed by the foreign authority in response to a letter of request issued
127 by the court; or

128 (d)(4)(B)(iii) unless prohibited by the law of the foreign country, by delivering a copy of the
129 summons and complaint to the individual personally or by any form of mail requiring a signed
130 receipt, addressed and dispatched by the clerk of the court to the party to be served; or

131 (d)(4)(C) by other means not prohibited by international agreement as may be directed by the
132 court.

133 (d)(5) Other service.

134 (d)(5)(A) If the identity or whereabouts of the person to be served are unknown and cannot
135 be ascertained through reasonable diligence, if service upon all of the individual parties is

136 impracticable under the circumstances, or if there is good cause to believe that the person to be
137 served is avoiding service, the party seeking service may file a motion to allow service by some
138 other means. An affidavit or declaration supporting the motion must set forth the efforts made to
139 identify, locate, and serve the party, or the circumstances that make it impracticable to serve all of
140 the individual parties.

141 (d)(5)(B) If the motion is granted, the court will order service of the complaint and summons
142 by means reasonably calculated, under all the circumstances, to apprise the named parties of the
143 action. The court's order must specify the content of the process to be served and the event upon
144 which service is complete. Unless service is by publication, a copy of the court's order must be
145 served with the process specified by the court.

146 (d)(5)(C) If the summons is required to be published, the court, upon the request of the party
147 applying for service by other means, must designate a newspaper of general circulation in the
148 county in which publication is required.

149 (e) Proof of service.

150 (e)(1)The person effecting service must file proof of service stating the date, place, and manner of
151 service, including a copy of the summons. If service is made by a person other than by an attorney,

152 sheriff, constable, United States Marshal, or by the sheriff's, constable’s or marshal's deputy, the
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153 proof of service must be by affidavit or unsworn declaration as described in Title 78B, Chapter 18a,
154 Uniform Unsworn Declarations Act.

155 (e)(2) Proof of service in a foreign country must be made as prescribed in these rules for service
156 within this state, or by the law of the foreign country, or by order of the court.

157 (e)(3) When service is made pursuant to paragraph(d)(4)(C), proof of service must include a
158 receipt signed by the addressee or other evidence of delivery to the addressee satisfactory to the
159 court.

160 (e)(4) Failure to file proof of service does not affect the validity of the service. The court may allow
161 proof of service to be amended.

162 Advisory Committee Notes

163

164

165

166

167
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Rule 7. Pleadings allowed; motions, memoranda, hearings, orders.
(a) Pleadings. Only these pleadings are allowed:

(3)(1) a complaint;

(a)(2) an answer to a complaint;

(a)(3) an answer to a counterclaim designated as a counterclaim;

(a)(4) an answer to a crossclaim;

(a)(5) a third-party complaint;

(a)(6) an answer to a third-party complaint; and

(a)(7) areply to an answer if ordered by the court.

(b) Motions. A request for an order must be made by motion. The motion must be in writing unless
made during a hearing or trial, must state the relief requested, and must state the grounds for the relief
requested. Except for the following, a motion must be made in accordance with this rule.

(b)(1) A motion, other than a motion described in paragraphs (b)(2), (b)(3) or (b)(4), made in

proceedings before a court commissioner must follow Rule 101.

(b)(2) A request under Rule 26 for extraordinary discovery must follow Rule 37(a).

(b)(3) A request under Rule 37 for a protective order or for an order compelling disclosure or
discovery—but not a motion for sanctions—must follow Rule 37(a).

(b)(4) A request under Rule 45 to quash a subpoena must follow Rule 37(a).

(b)(5) A motion for summary judgment must follow the procedures of this rule as supplemented
by the requirements of Rule 56.
(c) Name and content of motion.

(c)(1) The rules governing captions and other matters of form in pleadings apply to motions and
other papers.

(c)(2) Caution language. For all dispositive motions geverned-by Rule-12 orRule-56, the motion
must include the following language on the first page of the document, to the right of the movant’s

name, in bold type:

This motion requires you to respond. Please see the Notice to Responding Party.

(c)(3) Bilingual notice. All motions must include the bilingual Notice to Responding Party

approved by the Judicial Council.

(c)(4) Title of motion. The moving party must title the motion substantially as: “Motion [short

phrase describing the relief requested].”

(c)(5) Contents of motion. The motion must include the supporting memorandum. The motion

must include under appropriate headings and in the following order:
(c)(25)(A) a concise statement of the relief requested and the grounds for the relief
requested; and
(c)(25)(B) one or more sections that include a concise statement of the relevant facts claimed
by the moving party and argument citing authority for the relief requested.
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(c)(25) If the moving party cites documents, interrogatory answers, deposition testimony, or other
discovery materials, relevant portions of those materials must be attached to or submitted with the
motion.

(c)(36) Length of motion. If the maotion is for relief authorized
by Rule 12(b) or 12(c), Rule 56 or Rule 65A, the motion may not exceed 25 pages, not counting the

attachments, unless a longer motion is permitted by the court. Other motions may not exceed 15
pages, not counting the attachments, unless a longer motion is permitted by the court.
(d) Name and content of memorandum opposing the motion.

(d)(2) A nonmoving party may file a memorandum opposing the motion within 14 days after the
motion is filed. The nonmoving party must title the memorandum substantially as: “Memorandum
opposing motion [short phrase describing the relief requested].” The memorandum must include
under appropriate headings and in the following order:

(d)(2)(A) a concise statement of the party’s preferred disposition of the motion and the
grounds supporting that disposition;

(d)(2)(B) one or more sections that include a concise statement of the relevant facts claimed
by the nonmoving party and argument citing authority for that disposition; and

(d)(2)(C) objections to evidence in the motion, citing authority for the objection.

(d)(2) If the non-moving party cites documents, interrogatory answers, deposition testimony, or
other discovery materials, relevant portions of those materials must be attached to or submitted with
the memorandum.

(d)(3) If the motion is for relief authorized by Rule 12(b) or 12(c), Rule 56 or Rule 65A, the
memorandum opposing the motion may not exceed 25 pages, not counting the attachments, unless a
longer memorandum is permitted by the court. Other opposing memoranda may not exceed 15
pages, not counting the attachments, unless a longer memorandum is permitted by the court.

(e) Name and content of reply memorandum.

(e)(2) Within 7 days after the memorandum opposing the motion is filed, the moving party may file
a reply memorandum, which must be limited to rebuttal of new matters raised in the memorandum
opposing the motion. The moving party must title the memorandum substantially as “Reply
memorandum supporting motion [short phrase describing the relief requested].” The memorandum
must include under appropriate headings and in the following order:

(e)(1)(A) a concise statement of the new matter raised in the memorandum opposing the
motion;

(e)(1)(B) one or more sections that include a concise statement of the relevant facts claimed
by the moving party not previously set forth that respond to the opposing party’s statement of
facts and argument citing authority rebutting the new matter;

(e)(1)(C) objections to evidence in the memorandum opposing the motion, citing authority for
the objection; and

(e)(1)(D) response to objections made in the memorandum opposing the motion, citing
authority for the response.
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(e)(2) If the moving party cites documents, interrogatory answers, deposition testimony, or other
discovery materials, relevant portions of those materials must be attached to or submitted with the
memorandum.

(e)(3) If the mation is for relief authorized by Rule 12(b) or 12(c), Rule 56 or Rule 65A, the reply
memorandum may not exceed 15 pages, not counting the attachments, unless a longer
memorandum is permitted by the court. Other reply memoranda may not exceed 10 pages, not
counting the attachments, unless a longer memorandum is permitted by the court.

(f) Objection to evidence in the reply memorandum; response. If the reply memorandum includes
an objection to evidence, the nonmoving party may file a response to the objection no later than 7 days
after the reply memorandum is filed. If the reply memorandum includes evidence not previously set forth,
the nonmoving party may file an objection to the evidence no later than 7 days after the reply
memorandum is filed, and the moving party may file a response to the objection no later than 7 days after
the objection is filed. The objection or response may not be more than 3 pages.

(g) Request to submit for decision. When briefing is complete or the time for briefing has expired,
either party may file a “Request to Submit for Decision,” but, if no party files a request, the motion will not
be submitted for decision. The request to submit for decision must state whether a hearing has been
requested and the dates on which the following documents were filed:

(9)(2) the motion;

(9)(2) the memorandum opposing the motion, if any;

(9)(3) the reply memorandum, if any; and

(9)(4) the response to objections in the reply memorandum, if any.

(h) Hearings. The court may hold a hearing on any motion. A party may request a hearing in the
motion, in a memorandum or in the request to submit for decision. A request for hearing must be
separately identified in the caption of the document containing the request. The court must grant a
request for a hearing on a motion under Rule 56 or a motion that would dispose of the action or any claim
or defense in the action unless the court finds that the motion or opposition to the motion is frivolous or
the issue has been authoritatively decided.

(i) Notice of supplemental authority. A party may file notice of citation to significant authority that
comes to the party’s attention after the party's motion or memorandum has been filed or after oral
argument but before decision. The notice may not exceed 2 pages. The notice must state the citation to
the authority, the page of the motion or memorandum or the point orally argued to which the authority
applies, and the reason the authority is relevant. Any other party may promptly file a response, but the
court may act on the motion without waiting for a response. The response may not exceed 2 pages.

() Orders.

() (1) Decision complete when signed; entered when recorded. However designated, the
court’s decision on a motion is complete when signed by the judge. The decision is entered when
recorded in the docket.

()(2) Preparing and serving a proposed order. Within 14 days of being directed by the court to

prepare a proposed order confirming the court’s decision, a party must serve the proposed order on
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the other parties for review and approval as to form. If the party directed to prepare a proposed order
fails to timely serve the order, any other party may prepare a proposed order confirming the court’s
decision and serve the proposed order on the other parties for review and approval as to form.

() (3) Effect of approval as to form. A party’s approval as to form of a proposed order certifies
that the proposed order accurately reflects the court’s decision. Approval as to form does not waive
objections to the substance of the order.

())(4) Objecting to a proposed order. A party may object to the form of the proposed order by
filing an objection within 7 days after the order is served.

())(5) Filing proposed order. The party preparing a proposed order must file it:

()(B)(A) after all other parties have approved the form of the order (The party preparing the
proposed order must indicate the means by which approval was received: in person; by
telephone; by signature; by email; etc.);

()(5)(B) after the time to object to the form of the order has expired (The party preparing the
proposed order must also file a certificate of service of the proposed order.); or

()(5)(C) within 7 days after a party has objected to the form of the order (The party preparing
the proposed order may also file a response to the objection.).

())(6) Proposed order before decision prohibited; exceptions. A party may not file a proposed
order concurrently with a motion or a memorandum or a request to submit for decision, but a
proposed order must be filed with:

())(B)(A) a stipulated motion;

())(6)(B) a motion that can be acted on without waiting for a response;

())(B)(C) an ex parte motion;

()(6)(D) a statement of discovery issues under Rule 37(a); and

())(B)(E) the request to submit for decision a motion in which a memorandum opposing the
motion has not been filed.

()(7) Orders entered without a response; ex parte orders. An order entered on a motion
under paragraph (I) or (m) can be vacated or modified by the judge who made it with or without
notice.

())(8) Order to pay money. An order to pay money can be enforced in the same manner as if it
were a judgment.

(k) Stipulated motions. A party seeking relief that has been agreed to by the other parties may file a
stipulated motion which must:

(k)(1) be titled substantially as: “Stipulated motion [short phrase describing the relief requested]”;

(k)(2) include a concise statement of the relief requested and the grounds for the relief requested;

(k)(3) include a signed stipulation in or attached to the motion and;

(k)(4) be accompanied by a request to submit for decision and a proposed order that has been
approved by the other parties.

() Motions that may be acted on without waiting for a response.

(D(1) The court may act on the following motions without waiting for a response:
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(D(1)(A) motion to permit an over-length motion or memorandum;

(N(1)(B) mation for an extension of time if filed before the expiration of time;

((1)(C) motion to appear pro hac vice; and

(N(1)(D) other similar motions.
(N(2) A motion that can be acted on without waiting for a response must:

(N(2)(A) be titled as a regular motion;

(N(2)(B) include a concise statement of the relief requested and the grounds for the relief
requested,;

(N(2)(C) cite the statute or rule authorizing the motion to be acted on without waiting for a
response; and

(N(2)(D) be accompanied by a request to submit for decision and a proposed order.

(m) Ex parte motions. If a statute or rule permits a motion to be filed without serving the motion on
the other parties, the party seeking relief may file an ex parte motion which must:

(m)(2) be titled substantially as: “Ex parte motion [short phrase describing the relief requested]”;

(m)(2) include a concise statement of the relief requested and the grounds for the relief
requested,;

(m)(3) cite the statute or rule authorizing the ex parte motion;

(m)(4) be accompanied by a request to submit for decision and a proposed order.

(n) Motion in opposing memorandum or reply memorandum prohibited. A party may not make a
motion in a memorandum opposing a motion or in a reply memorandum. A party who objects to evidence
in another party’s motion or memorandum may not move to strike that evidence. Instead, the party must
include in the subsequent memorandum an objection to the evidence.

(o) Overlength motion or memorandum. The court may permit a party to file an overlength motion
or memorandum upon a showing of good cause. An overlength motion or memorandum must include a
table of contents and a table of authorities with page references.

(p) Limited statement of facts and authority. No statement of facts and legal authorities beyond
the concise statement of the relief requested and the grounds for the relief requested required in
paragraph (c) is required for the following motions:

(p)(1) motion to allow an over-length motion or memorandum;

(p)(2) motion to extend the time to perform an act, if the motion is filed before the time to perform
the act has expired,;

(p)(3) motion to continue a hearing;

(p)(4) motion to appoint a guardian ad litem;

(p)(5) motion to substitute parties;

(p)(6) motion to refer the action to or withdraw it from alternative dispute resolution under Rule 4-

510.05;

(p)(7) motion for a conference under Rule 16; and

(p)(8) motion to approve a stipulation of the parties.
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Rule 36. Request for admission.

(a) Request for admission. A party may serve upon any other party a written request to admit the
truth of any discoverable matter set forth in the request, including the genuineness of any document. The
matter must relate to statements or opinions of fact or of the application of law to fact. Each matter
shallmust be separately stated and numbered. A copy of the document shall-must be served with the
request unless it has already been furnished or made available for inspection and copying.

(b) Required notice on request for admission. The following notice is required on all requests for

admission. The notice must be request-shall-notify-the respondingpartyon the top of the first page in bold

print as follows: thattYou must respond to these requests for admissions within 28 days. If you do

not respond within 28 days, the court will consider you to have admitted these requests as true.

(bc) Answer or objection.

(bc)(1) The matter is admitted unless, within 28 days after service of the request, the responding
party serves upon the requesting party a written response.

(bc)(2) The answering party shall-must restate each request before responding to it. Unless the
answering party objects to a matter, the party must admit or deny the matter or state in detail the
reasons why the party cannot truthfully admit or deny. A party may identify the part of a matter which
is true and deny the rest. A denial shallmust fairly meet the substance of the request. Lack of
information is not a reason for failure to admit or deny unless, after reasonable inquiry, the
information known or reasonably available is insufficient to enable an admission or denial. A party
who considers the subject of a request for admission to be a genuine issue for trial may not object on
that ground alone but may, subject to Rule 37(c), deny the matter or state the reasons for the failure
to admit or deny.

(bc)(3) If the party objects to a matter, the party shallkmust state the reasons for the objection.
Any reason not stated is waived unless excused by the court for good cause. The party shall-must
admit or deny any part of a matter that is not objectionable. It is not grounds for objection that the
truth of a matter is a genuine issue for trial.

(ed) Effect of admission. Any matter admitted under this rule is conclusively established unless the
court on motion permits withdrawal or amendment of the admission. The court may permit withdrawal or
amendment if the presentation of the merits of the action will be promoted and withdrawal or amendment
will not prejudice the requesting party. Any admission under this rule is for the purpose of the pending

action only. It is not an admission for any other purpose, nor may it be used in any other action.
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Rule 55. Default.

(a) Entry. When a party against whom a judgment for affirmative relief is sought has failed to plead or
otherwise defend as provided by these rules and that fact is made to appear the clerk shall enter the
default of that party.

(b) Judgment. Judgment by default may be entered as follows:

(b)(1) By the clerk. When the plaintiff's claim against a defendant is for a sum certain, upon
request of the plaintiff the clerk shall enter judgment for the amount claimed and costs against the
defendant if:

(b)(2)(A) the default of the defendant is for failure to appear;

(b)(1)(B) the defendant is not an infant or incompetent person;

(b)(1)(C) the defendant has been personally served pursuant to Rule 4(d)(1); and

(b)(1)(D) the plaintiff, through a verified complaint, an affidavit, or an unsworn declaration as
described in Title 78B, Chapter 18a, Uniform Unsworn Declarations Act, submitted in support of
the default judgment, sets forth facts necessary to establish the amount of the claim, after
deducting all credits to which the defendant is entitled, and verifies the amount is warranted by
information in the plaintiff's possession.

(b)(2) By the court. In all other cases the party entitled to a judgment by default shall apply to the
court therefor. If, in order to enable the court to enter judgment or to carry it into effect, it is necessary
to take an account or to determine the amount of damages or to establish the truth of any averment
by evidence or to make an investigation of any other matter, the court may conduct such hearings or
order such references as it deems necessary and proper.

(c) Setting aside default. For good cause shown the court may set aside an entry of default and, if a
judgment by default has been entered, may likewise set it aside in accordance with Rule 60(b).

(d) Plaintiffs, counterclaimants, cross-claimants. The provisions of this rule apply whether the
party entitled to the judgment by default is a plaintiff, a third-party plaintiff, or a party who has pleaded a
cross-claim or counterclaim. In all cases a judgment by default is subject to the limitations of Rule 54(c).

(e) Judgment against the state or officer or agency thereof. No judgment by default shall be
entered against the state of Utah or against an officer or agency thereof unless the claimant establishes
his claim or right to relief by evidence satisfactory to the court.

(f) Notice requirement. Prior to seeking default, a party must provide no fewer than 14 days notice
to the other party, whether in a summons or standalone notice, that failure to answer the claim, cross-
claim, or counter-claim may result in [default] [judgment being entered against that party].

Alternative:

(f) Caution language. A party seeking default must provide 14 days notice and include the following
language conspicuously on the first page of the document in bold type:

This is important. You must respond to the [claim/cross-claim/counterclaim] within 14 days of
receiving this notice. If you do not, you could lose your case.
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Chief Justice Matthew B. Durrant Mary T. Noonan

Utah Supreme Court State Court Administrator

Chair, Utah Judicial Council MEMOR ANDUM Catherine J. Dupont
Deputy Court Administrator

To: Civil Rules Committee

From: Nancy Sylvester 9 : .%{omv

Date: April 22, 2020
Re: Rules 5 and 109

Brent Johnson wrote the following regarding the proposed amendments to Rules
5 and 109.

I would like to propose a couple of changes to the Rules of Civil
Procedure. I know that you are heavily involved in dealing with the rule
109 injunction. In relation to that injunction, the clerks of court have
expressed concern about the requirements in rule 5 that they serve
documents that are prepared by the court. As it stands, they are required
to serve the injunction on both the petitioner and the respondent.

As you know, CORIS has been programmed to automatically generate the
109 injunctions at the time of filing. The clerks of court are concerned that
if they send the 109 injunction to respondents, the respondents may be
receiving the document before they have been served with the petition.
The clerks of court therefore asked me to propose a solution. The solution
that I am suggesting involves amendments to rule 5 and rule 109. The
amendments to rule 109 would require the petitioner to serve the 109
injunction, and the amendment to rule 5 would add an exception to allow
specific rules to state who serves the petition. Perhaps your committee
thought of this issue and rejected it. Nevertheless, the clerks are
legitimately concerned about respondents receiving injunctions before
they even know about the case that has been filed against them.

The mission of the Utah judiciary is to provide the people an open, fair,
efficient, and independent system for the advancement of justice under the law.

450 South State Street / P.O. Box 140241 / Salt Lake City, Utah 84114-0241 / Tel: 801-578-3808 / Fax: 801-578-3843 / email: nancyjs@utcourts.gov
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Draft: February 12, 2020
Rule 5. Service and filing of pleadings and other papers.
(&) When service is required.

(a)(2) Papers that must be served. Except as otherwise provided in these rules or as otherwise
directed by the court, the following papers must be served on every party:

(a)(1)(A) a judgment;
(a)(1)(B) an order that states it must be served;
(8)(1)(C) a pleading after the original complaint;
(a)(1)(D) a paper relating to disclosure or discovery;
(8)(1)(E) a paper filed with the court other than a motion that may be heard ex parte; and
(8)(1)(F) a written notice, appearance, demand, offer of judgment, or similar paper.
(a)(2) Serving parties in default. No service is required on a party who is in default except that:
(8)(2)(A) a party in default must be served as ordered by the court;

(8)(2)(B) a party in default for any reason other than for failure to appear must be served as
provided in paragraph (a)(1);

(8)(2)(C) a party in default for any reason must be served with notice of any hearing to
determine the amount of damages to be entered against the defaulting party;

(a)(2)(D) a party in default for any reason must be served with notice of entry of judgment
under Rule 58A(d); and

(8)(2)(E) a party in default for any reason must be served under Rule 4 with pleadings
asserting new or additional claims for relief against the party.

(a)(3) Service in actions begun by seizing property. If an action is begun by seizing property
and no person is or need be named as defendant, any service required before the filing of an answer,
claim or appearance must be made upon the person who had custody or possession of the property
when it was seized.

(b) How service is made.

(b)(1) Whom to serve. If a party is represented by an attorney, a paper served under this rule
must be served upon the attorney unless the court orders service upon the party. Service must be
made upon the attorney and the party if:

(b)(2)(A) an attorney has filed a Notice of Limited Appearance under Rule 75 and the papers
being served relate to a matter within the scope of the Notice; or

(b)(2)(B) a final judgment has been entered in the action and more than 90 days has elapsed
from the date a paper was last served on the attorney.

(b)(2) When to serve. If a hearing is scheduled 7 days or less from the date of service, a party
must serve a paper related to the hearing by the method most likely to be promptly received.
Otherwise, a paper that is filed with the court must be served before or on the same day that it is filed.

(b)(3) Methods of service. A paper is served under this rule by:

(b)(3)(A) except in the juvenile court, submitting it for electronic filing, or the court submitting it
to the electronic filing service provider, if the person being served has an electronic filing account;

(b)(3)(B) emailing it to
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(b)(3)(B)(i) the most recent email address provided by the person to the court under Rule
10(a)(3) or Rule 76, or

(b)(3)(B)(ii) to the email address on file with the Utah State Bar;

(b)(3)(C) mailing it to the person’s last known address;
(b)(3)(D) handing it to the person;

(b)(3)(E) leaving it at the person’s office with a person in charge or, if no one is in charge,
leaving it in a receptacle intended for receiving deliveries or in a conspicuous place;

(b)(3)(F) leaving it at the person’s dwelling house or usual place of abode with a person of
suitable age and discretion who resides there; or

(b)(3)(G) any other method agreed to in writing by the parties.
(b)(4) When service is effective. Service by mail or electronic means is complete upon sending.
(b)(5) Who serves. Unless otherwise directed by the court_or these rules:
(b)(5)(A) every paper required to be served must be served by the party preparing it; and
(b)(5)(B) every paper prepared by the court will be served by the court.

(c) Serving numerous defendants. If an action involves an unusually large number of defendants,
the court, upon motion or its own initiative, may order that:

(c)(1) a defendant’s pleadings and replies to them do not need to be served on the other defendants;

(c)(2) any cross-claim, counterclaim avoidance or affirmative defense in a defendant’s pleadings and
replies to them are deemed denied or avoided by all other parties;

(c)(3) filing a defendant’s pleadings and serving them on the plaintiff constitutes notice of them to all
other parties; and

(c)(4) a copy of the order must be served upon the parties.

(d) Certificate of service. A paper required by this rule to be served, including electronically filed
papers, must include a signed certificate of service showing the name of the document served, the date
and manner of service and on whom it was served. Except in the juvenile court, this paragraph does not
apply to papers required to be served under paragraph (b)(5)(B) when service to all parties is made under
paragraph (b)(3)(A).

(e) Filing. Except as provided in Rule 7(j) and Rule 26(f), all papers after the complaint that are
required to be served must be filed with the court. Parties with an electronic filing account must file a
paper electronically. A party without an electronic filing account may file a paper by delivering it to the
clerk of the court or to a judge of the court. Filing is complete upon the earliest of acceptance by the
electronic filing system, the clerk of court or the judge.

(f) Filing an affidavit or declaration. If a person files an affidavit or declaration, the filer may:

(H(2) electronically file the original affidavit with a notary acknowledgment as provided by Utah
Code Section_46-1-16(7);

(f(2) electronically file a scanned image of the affidavit or declaration;
(H(3) electronically file the affidavit or declaration with a conformed signature; or

(H(4) if the filer does not have an electronic filing account, present the original affidavit or
declaration to the clerk of the court, and the clerk will electronically file a scanned image and return
the original to the filer.


https://www.utcourts.gov/resources/rules/urcp/view.html?title=Rule%2010%20Form%20of%20pleadings%20and%20other%20papers.&rule=urcp010.html
https://www.utcourts.gov/resources/rules/urcp/view.html?title=Rule%2010%20Form%20of%20pleadings%20and%20other%20papers.&rule=urcp010.html
https://www.utcourts.gov/resources/rules/urcp/view.html?title=Rule%2076%20Notice%20of%20contact%20information%20change.&rule=urcp076.html
http://www.utcourts.gov/resources/rules/urcp/urcp007.html
http://www.utcourts.gov/resources/rules/urcp/urcp026.html
http://le.utah.gov/xcode/Title46/Chapter1/46-1-S16.html?v=C46-1-S16_1800010118000101

80
81
82

83

The filer must keep an original affidavit or declaration of anyone other than the filer safe and available
for inspection upon request until the action is concluded, including any appeal or until the time in which to
appeal has expired.

Advisory Committee Notes
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Rule 109. Injunction in certain domestic relations cases.
(a) Actions in which a domestic injunction enters. Unless the court orders otherwise, in an action
for divorce, annulment, temporary separation, custody, parent time, support, or paternity, the court will
enter an injunction when the initial petition is filed. Only the injunction’s applicable provisions will govern

the parties to the action.

O 00 N O U1 A W N -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

(b) General provisions.

(b)(2) If the action concerns the division of property then neither party may transfer, encumber,
conceal, or dispose of any property of either party without the written consent of the other party or an
order of the court, except in the usual course of business or to provide for the necessities of life.

(b)(2) Neither party may, through electronic or other means, disturb the peace of, harass, or
intimidate the other party.

(b)(3) Neither party may commit domestic violence or abuse against the other party or a child.

(b)(4) Neither party may use the other party’s name, likeness, image, or identification to obtain
credit, open an account for service, or obtain a service.

(b)(5) Neither party may cancel or interfere with telephone, utility, or other services used by the
other party.

(b)(6) Neither party may cancel, modify, terminate, change the beneficiary, or allow to lapse for
voluntary nonpayment of premiums, any policy of health insurance, homeowner's or renter's
insurance, automobile insurance, or life insurance without the written consent of the other party or
pursuant to further order of the court.

(c) Provisions regarding a minor child. The following provisions apply when a minor child is a

subject of the petition.

(c)(1) Neither party may engage in non-routine travel with the child without the written consent of

the other party or an order of the court unless the following information has been provided to the other

party:
(c)(1)(A) an itinerary of travel dates and destinations;
(c)(1)(B) how to contact the child or traveling party; and
(c)(1)(C) the name and telephone number of an available third person who will know the
child's location.
(c)(2) Neither party may do the following in the presence or hearing of the child:
(c)(2)(A) demean or disparage the other party;
(c)(2)(B) attempt to influence a child’s preference regarding custody or parent time; or
(c)(2)(C) say or do anything that would tend to diminish the love and affection of the child for
the other party, or involve the child in the issues of the petition.

(c)(3) Neither party may make parent time arrangements through the child.
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(c)(4) When the child is under the party’s care, the party has a duty to use best efforts to prevent
third parties from doing what the parties are prohibited from doing under this order or the party must
remove the child from those third parties.

(d) Service. The court will serve the injunction on the petitioner at the time the petition is filed. The

petitioner must serve the injunction on the respondent.

(de) When the injunction is binding. The injunction is binding

(¢e)(1) on the petitioner upon filing the initial petition; and

(de)(2) on the respondent after filing of the initial petition and upon receipt of a copy of the
injunction as entered by the court.

(ef) When the injunction terminates. The injunction remains in effect until the final decree is

entered, the petition is dismissed, the parties otherwise agree in a writing signed by all parties, or further

order of the court.

(fa) Modifying or dissolving the injunction. A party may move to modify or dissolve the injunction.
(fa)(2) Prior to a responsive pleading being filed, the court shall determine a motion to modify or
dissolve the injunction as expeditiously as possible. The moving party must serve the nonmoving
party at least 48 hours before a hearing.
(fa)(2) After a responsive pleading is filed, a motion to modify or to dissolve the injunction is
governed by Rule 7 or Rule 101, as applicable.
(gh) Separate conflicting order. Any separate order governing the parties or their minor children will

control over conflicting provisions of this injunction.

(ki) Applicability. This rule applies to all parties other than the Office of Recovery Services.
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Chief Justice Matthew B. Durrant Mary T. Noonan
Utah Supreme Court State Court Administrator
Chair, Utah Judicial Council MEMOR ANDUM Catherine J. Dupont

Deputy Court Administrator

To: Civil Rules Committee

From: Nancy Sylvester M 9 @Eyﬁﬂm
Date: April 22, 2020

Re: Rule 43 and CJA Rule 4-106

About 5 or 6 years ago, the courts enacted several remote hearing rules. Rule 43
contained some provisions addressing hearings in civil cases and CJA Rule 4-106
further elaborated on the requirements. Now that the pandemic has brought remote
access to the fore, the consensus has become that rule 4-106 needs to be repealed. Its
provisions are clearly procedural. They are thus in the bailiwick of the Supreme Court
and not the Judicial Council. The question for this committee is whether we should
amend Rule 43 or create a new civil rule addressing remote conferencing.

Rule 4-106. Remote conferencing.
Intent:
To authorize the use of conferencing from a different location in lieu of personal appearances in
appropriate cases.
To establish the minimum requirements for remote appearance from a different location.
Applicability:
This rule shall apply to all courts of record and not of record.
Statement of the Rule:
(2) If the requirements of paragraph (3) are satisfied, the judge may conduct the hearing remotely.
(2) If the requirements of paragraph (3) are met, the court may, for good cause, permit a witness, a
party, or counsel to participate in a hearing remotely.
(3) The remote appearance must enable:
(3)(A) a party and the party’s counsel to communicate confidentially;
(3)(B) documents, photos and other things that are delivered in the courtroom to be delivered
previously or simultaneously to the remote participants;
(3)(C) interpretation for a person of limited English proficiency; and
(3)(D) a verbatim record of the hearing.

The mission of the Utah judiciary is to provide the people an open, fair,
efficient, and independent system for the advancement of justice under the law.
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Rule 43. Evidence.

(a) Form. In all trials, the testimony of witnesses shall be taken in open court, unless otherwise
provided by these rules, the Utah Rules of Evidence, or a statute of this state. For good cause and with
appropriate safeguards, the court may permit testimony in open court by contemporaneous transmission
from a different location.

(b) Evidence on motions. When a motion is based on facts not in the record, the court may hear the
matter on affidavits, declarations, oral testimony or depositions.

Advisory Committee Note

Federal Rule of Civil Procedure 43 has permitted testimony by contemporaneous transmission since
1996. State court judges have been conducting telephone conferences for many decades. These range
from simple scheduling conferences to resolution of discovery disputes to status conferences to pretrial
conferences. These conferences tend not to involve testimony, although judges sometimes permit
testimony by telephone or more recently by video conference with the consent of the parties. The 2016
amendments are part of a coordinated effort by the Supreme Court and the Judicial Council to authorize a
convenient practice that is more frequently needed in an increasingly connected society and to bring a
level of quality to that practice suitable for a court record. As technology evolves the methods of
contemporaneous transmission will change.
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