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UTAH SUPREME COURT ADVISORY COMMITTEE
ON RULES OF CIVIL PROCEDURE

Meeting Minutes – April 24, 2019

Committee members & 
staff

Present Excused Appeared by 
Phone

Jonathan Hafen X
Rod N. Andreason X
Judge James T. Blanch X
Lincoln Davies X
Lauren DiFrancesco X
Dawn Hautamaki X
Judge Kent Holmberg X
James Hunnicutt X
Larissa Lee X
Trevor Lee X
Judge Amber M. Mettler X
Timothy Pack X
Bryan Pattison X
Michael Petrogeorge X
Judge Clay Stucki X
Judge Laura Scott X
Leslie W. Slaugh X
Trystan B. Smith X
Heather M. Sneddon X
Paul Stancil X
Judge Andrew H. Stone X
Justin T. Toth X
Susan Vogel X
Katy Strand, Recording 
Secretary

X

Nancy Sylvester, Staff X

GUESTS: Rep. Ken Ivory, Steve Johnson, Cathy Dupont, Michael Drechsel

(1) WELCOME AND APPROVAL OF MINUTES 

Johnathan Hafen welcomed the committee and asked for approval of the minutes. Jim Hunnicutt
moved to approve the corrected minutes.  Rod Andreason seconded.  The motion passed.  
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(2) DISCUSSION OF RULE 68.

Mr. Hafen introduced Rep. Ken Ivory as well as the issues surrounding Rule 68.  Mr. Ivory 
described the practices in Nevada, which requires the parties to have a discussion of the merits of 
their cases early on.  In Utah he found that Offers of Judgment didn’t work the same way,
particularly for plaintiffs.  He spoke with Rep. Brady Brammer, who agreed that there were no 
practical teeth in Rule 68.  He recognized the concern of plaintiffs being pushed into accepting 
unreasonable offers and that some types of cases would not apply.  However, he believes that the
Nevada rule could compel the parties to get serious about the merits of their claims, and thus 
increase efficiency in cases.

Leslie Slaugh opined that the test of this rule is not related to reasonableness; it relates to guessing 
what a jury will do.  He questioned how to protect those parties.  He worried the rule rewarded deep 
pockets, as others could not afford the risk.  Mr. Ivory responded that in Nevada the option is for the 
court to order some of the costs, while others would be a shall.  Mr. Slaugh responded that there 
was discretion but no standards.  Mr. Ivory said he found that it did work both ways.  Mr. Slaugh 
asked if there were any rules that were based upon reasonable offers, rather than successful offers.
Mr. Slaugh questioned the Nevada approach and has concerns about this rule, as he has seen it used 
as a strong arm statute.  He pointed out that even when a judge can decline to award a penalty,
generally they do award them.  Judge Holmberg pointed out that this changes the economics, as 
parties do not know the other party’s attorney fees.  He asked whether the Idaho statute was 
reviewed before this meeting, which allows for a pre-suit demand, which locks in attorney fees, and 
can serve as a trap for defendants.  Judge Blanch worried that there could be an incentive for low 
ball offers that are not in good faith.  Ms. Vogel asked if this would happen where one party was 
pro se. Mr. Ivory stated that he hadn’t seen it.  

Mr. Hunnicutt asked if there was data on whether this policy placed a larger burden on the Court of 
Appeals. Mr. Hafen asked if this would generally come up early or later in cases in Nevada.  Mr. 
Ivory responded it would happen at both times.  Judge Blanch stated that they are not seen often in 
Utah.  He wasn’t sure if it was because of the lack of fee shifting, or a culture question.  Mr. Ivory 
believes culture can be developed with a rule.  Mr. Hafen asked how many states have a fee 
provision.  Mr. Ivory stated that Florida may, and he doesn’t really know other than Nevada.  Susan 
Vogel questioned why it wasn’t used.  Bryan Pattison opined that it would be difficult to get clients 
to move forward with this, as they might think it showed weakness. Judge Blanch opined that it 
would not be used when attorney fees were included under a statute or contract.  Judge Scott agreed 
that she had not seen it.  

Judge Blanch asked whether this was really a policy call for the Legislature: should Utah follow the 
English rule (the litigation loser pays attorney fees and costs)? Rep. Ivory said he believed that the 
Nevada rule would allow parties to choose which rule (American or English) to work with.  He said 
that during his time practicing in Nevada, he found that the Nevada rule was best when the other 
party was not willing to move at all.  Judge Blanch asked if there were any statistics on how often 
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the rule is used in Nevada.  Mr. Ivory said he did not know, but in his experience it was 30-40% of 
cases.  Mr. Hafen wondered what additional data could be found.  

Rep. Ivory noted that another important difference between the Utah and Nevada rules is that under 
the Nevada rule, the Defendant could move for a dismissal based upon the offer of judgment.  Mr. 
Hafen questioned if there would be legislative pushback for such a large change.  Rep. Ivory 
thought push back would be coming from the bar but pointed out that costs are continuing to rise, 
both for parties and the state.  

Rep. Ivory proposed contacting experts for additional information and then bringing this topic back 
up. Mr. Hafen proposed creating a preliminary report including data on how it could work, which 
the committee would then bring to the Court.  The committee will continue to look into this issue 
with Rep. Ivory.  

(3) LICENSED PARALEGAL PRACTITIONERS AND THE CIVIL RULES.

Steve Johnson and Mr. Hafen introduced the issue of how to bring the rules up to date with respect 
to Licensed Paralegal Practitioners.  Mr. Johnson opined that the committee should be bold in 
solving this problem. He reported that LPPs could not go to court, but could help people fill out 
forms in three areas.  They would also be able to negotiate with opposing counsel and provide the 
financial documents as required by Rule 26.1.  He believed the committee would need to make 
changes to that rule.  He agreed there were other rules that would need to be changed, particularly 
with regards to lawyers talking with other lawyers, since lawyers would also now be talking with 
LPPs as well.  He proposed changing the wording to legal professional.  Mr. Hafen pointed out that 
we do not have a definition section of the Rules of Civil Procedure.  

Mr. Johnson reported that there were 15 potential LPPs taking the ethics course, with 12 in the 
family law course.  He believes that there could be almost 40 within the first year, particularly as 
the only other state with this kind of licensing has higher standards.  The swearing in will be in 
October.  Mr. Hafen pointed out that this would require around four months to amend the rules.  

Ms. Vogel questioned the demographics of the potential LPPs.  Mr. Johnson responded that the 
LPPs were mostly from firms.  Judge Holmberg asked if there would be a mentorship program.  Mr. 
Johnson said currently they have some requirements for a number of hours of supervised practice 
before they can sit for the exam.  Mr. Hunnicutt thought it was 500 hours for landlord tenant or 
collections and 1000 hours for family law.  He also predicted that the LPPs will sit in court and the 
client will then need to discuss the question with the LPP, who is not allowed to speak.  Mr. 
Johnson was concerned that lawyers would do things that would require attorneys, as LPPs are 
limited.  Mr. Hafen stated that this would likely result in half unrepresented parties.  
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Lauren DiFrancesco questioned the scope of what an LPP could do to draft a motion, as there is a 
form labeled “Motion.”  Mr. Johnson answered that so long as there was a form they could fill it 
out.  

Mr. Hafen proposed a subcommittee to go through the rules and evaluate it.  James Hunnicutt 
volunteered to be on the committee. Nancy Sylvester volunteered him to be the chair.  Larissa Lee 
agreed to be on this subcommittee.  Mr. Hunnicutt requested that Michael Petrogeorge be assigned 
as well, which was agreed to, in addition to a paralegal from his firm who has been involved with 
the LPP Committee.

(4) COORDINATION OF INTERVENTION RULES: URCP 24, CRAP 25A, URCRP 12.

Ms. Sylvester introduced this issue.  The Appellate Rules Committee preferred having the term 
“attorney representing the governmental entity,” as it was a more general rule.  This appears in Rule 
24 at line 65.  There may not be an appointed attorney, it could be a contract attorney, so they 
proposed this change.  Mr. Hafen asked how the parties would know who that was.  Ms. Sylvester 
said the parties would be required to find that out.  Ms. Lee asked if this would include school 
boards.  Judge Holmberg questioned whether this now made it less clear that one attorney would 
receive notice, as opposed to potentially many.  Mr. Pattison argued that a contract attorney is still 
considered the city attorney, but would serving them be sufficient?

Mr. Hunnicutt proposed using the language from Rule 4 (d)(1)(F)-(K) and referencing back to the 
rule.  Judge Amber Mettler stated that she did not take the view that in criminal cases the state was 
informed just because they were a party.  Ms. Lee pointed out that the criminal rules were being 
amended, too.  Mr. Slaugh reported that the AG’s office was concerned that administrative 
personnel might not know where to take the notice.  However, he believed that the contract attorney 
would have a similar problem, as they were not really a city attorney, but an attorney who was often 
hired by a governmental entity.  Judge Holmberg approved of referencing Rule 4.  Ms. Sylvester 
expressed concerned that the AG references should remain.  Mr. Slaugh proposed leaving the AG 
references in, but referencing Rule 4 for the rest.  Mr. Pattison proposed serving the clerk, or 
recorder.  Mr. Slaugh recalled that the state was opposed to incorporating Rule 4, however Judge 
Holmberg recalled this was the state, but they are currently not included in the proposed 
incorporation.  He pointed out that we have not received any notice of problems on the municipal 
level.  Mr. Slaugh proposed using the governmental immunity site, as every entity must have a 
person who can receive notice.  Mr. Hafen responded that the Court does not like referring to 
websites in the rules.  He then asked if this language was really a problem that really exists, or if it 
could be just sent out for comment.  Mr. Pattison does not believe that this is a practical problem, as 
he has never seen this. Mr. Slaugh asked if the rule could state “the person designated to receive a 
claim.”  Mr. Hunnicutt proposed that it must provide notice to “the person designated under Rule 
4(d)(1).”  Mr. Hafen and Judge Holmberg supported this proposal.  
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Mr. Slaugh proposed changing the “wills” to “must.”  Ms. Sylvester responded that for references to 
what the court does, “will” is generally used. Mr. Hafen questioned if the last two sentences should 
stay.  Mr. Slaugh wanted to keep the first in, but cut the second as it was now addressed earlier in 
the rule.  Mr. Hunnicutt and Judge Holmberg proposed changing “municipal attorney” in the second 
to last sentence to “municipality.”  

Judge Holmberg moved to send the rule, as it appears below, to the Court, and then out for 
comment.  Mr. Hunnicutt seconded.  Motion passed.

Rule 24. Intervention. 

(a) Intervention of right. On timely motion, the court must permit anyone to intervene who:

(1) is given an unconditional right to intervene by a statute; or

(2) claims an interest relating to the property or transaction that is the subject of the action,

and is so situated that disposing of the action may as a practical matter impair or impede the 

movant's ability to protect its interest, unless existing parties adequately represent that interest.

(b) Permissive intervention.

(1) In General. On timely motion, the court may permit anyone to intervene who:

(A) is given a conditional right to intervene by a statute; or

(B) has a claim or defense that shares with the main action a common question of law or 

fact.

(2) By a Government Officer or Agency. On timely motion, the court may permit a federal 

or state governmental officer or agency to intervene if a party's claim or defense is based on:

(A) a statute or executive order administered by the officer or agency; or

(B) any regulation, order, requirement, or agreement issued or made under the statute or 

executive order.

(3) Delay or Prejudice. In exercising its discretion, the court must consider whether the 

intervention will unduly delay or prejudice the adjudication of the original parties' rights.

(c) Notice and Pleading Required. A motion to intervene must be served on the parties as 

provided in Rule 5. The motion must state the grounds for intervention and set out the claim or 

defense for which intervention is sought.

(d) Constitutionality of Utah statutes and ordinances. 

(d)(1) Challenges to a statute. If a party challenges the constitutionality of a Utah statute in an 

action in which the Attorney General has not appeared, the party raising the question of 
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constitutionality must notify the Attorney General of such fact as described in paragraphs (d)(1)(A), 

(d)(1)(B), and (d)(1)(C). 

(d)(1)(A) Form and Content. The notice must (i) be in writing, (ii) be titled “Notice of 

Constitutional Challenge Under URCP 24(d),” (iii) concisely describe the nature of the 

challenge, and (iv) include, as an attachment, the pleading, motion, or other paper challenging 

the constitutionality of the statute.

(d)(1)(B) Timing. The party must serve the notice on the Attorney General on or before the 

date the party files the paper challenging the constitutionality of the statute.

(d)(1)(C) Service. The party must serve the notice on the Attorney General by email or, if 

circumstances prevent service by email, by mail at the address below, and file proof of service 

with the court.  

Email: notices@agutah.gov

Mail:

Office of the Utah Attorney General

Attn: Utah Solicitor General

350 North State Street, Suite 230

P.O. Box 142320

Salt Lake City, Utah 84114-2320

(d)(1)(D) Attorney General’s response to notice.

(d)(1)(D)(i) Within 14 days after the deadline for the parties to file all papers in response 

to the constitutional challenge, the Attorney General must file a notice of intent to respond 

unless the Attorney General determines that a response is unnecessary. The Attorney 

General may seek up to an additional 7 days’ extension of time to file a notice of intent to 

respond.

(d)(1)(D)(ii) If the Attorney General files a notice of intent to respond within the time 

permitted by this rule, the court will allow the Attorney General to file a response to the 

constitutional challenge and participate at oral argument when it is heard. 

(d)(1)(D)(iii) Unless the parties stipulate to or the court grants additional time, the 

Attorney General’s response to the constitutional challenge must be filed within 14 days 

after filing the notice of intent to respond. 
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(d)(1)(D)(iv) The Attorney General’s right to respond to a constitutional challenge under 

Rule 25A of the Utah Rules of Appellate Procedure is unaffected by the Attorney General’s 

decision not to respond under this rule.

(d)(2) Challenges to an ordinance. If a party challenges the constitutionality of a county or 

municipal ordinance in an action in which the county or municipality has not appeared, the party 

raising the question of constitutionality must notify the county or municipality by providing notice 

to the person identified in Rule 4(d)(1). The procedures for the party challenging the 

constitutionality of a county or municipal ordinance will be consistent with paragraphs (d)(1)(A), 

(d)(1)(B), and (d)(1)(C), except that service must be on the individual governmental entity. The 

procedures for the response by the county or municipality must be consistent with paragraph 

(d)(1)(D). 

(d)(3) Failure to provide notice. Failure of a party to provide notice as required by this rule is 

not a waiver of any constitutional challenge otherwise timely asserted. If a party does not serve a 

notice as required under paragraphs (d)(1) or (d)(2), the court may postpone the hearing until the 

party serves the notice. 

(5) NEW RULE 7A. MOTION FOR ORDER TO SHOW CAUSE.

Ms. DiFrancesco introduced this issue. The subcommittee tried to move orders to show cause to a 
one step process, but could not take the order out of the process.  The proposed rule would allow 
for, but not require, a phone conference before the hearing.  There is still the process of creating the 
order, as you could not have contempt without the order coming from the Court, with service, 
before the hearing.  She also stated that on line 11, “party” would be too restrictive, so “person”
should be used.  Ms. Vogel suggested that lines 16 and 17 should be in the present tense.  So it 
would state “is requesting” the non-moving person be held in contempt.  Judge Holmberg pointed 
out that line 19 should also say “person.” Mr. Pattison questioned if the non-party would be a party 
to the motion, and therefore the word “party” could be used.  Mr. Hafen proposed that the term 
“party” remain.  

Judge Mettler questioned how this would interact with Rule 37 with respect to sanctions.  Judge 
Holmberg pointed out there would have to be an order in place, and Ms. DiFrancesco stated that 
Rule 37 would only apply to parties.  Judge Mettler pointed out that the party could proceed under 
either of these rules, so long as an order was in place.  Judge Holmberg stated you would be getting 
a different order under Rule 37.  This made Judge Mettler concerned that discovery disputes could 
now involve jail.  Ms. DiFrancesco stated discovery disputes could not be exempted entirely.  She 
also stated that the timing constraints would mean litigants would not use rule 7a.  Mr. Slaugh 
pointed out that Rule 37 already allowed for contempt for discovery disputes.  Ms. Sylvester 
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proposed adding that “this rule does not apply to discovery disputes between the parties under Rule 
37.”  Mr. Slaugh proposed stating that it did not apply to discovery disputes “within the scope of 
Rule 37.”  Mr. Hafen questioned what Rule 7A was intended to cover.  Mr. Slaugh said that 
injunctions would be covered.  Ms. Vogel said that it would also cover family law.  

Mr. Hunnicutt pointed out that the schedule under this rule was consistent with rule 101.  This was 
done because that will be the most likely use.  Ms. Vogel pointed out that the rule was also flexible.  
Judge Mettler asked how the hearing would get on the calendar, as it would not happen without a 
request for hearing.  Judge Holmberg thought that the language following Rule 7 would cover that 
requirement.  Judge Blanch questioned if it would ever be discussed without a hearing, as without a 
hearing the briefing schedule would not work.  Mr. Slaugh said he did not believe you could hold 
someone in contempt without a hearing.  Ms. DiFrancesco agreed that you could reduce something 
to a judgment without a hearing, which would also fall under this rule.  Mr. Slaugh proposed a rule 
like in bankruptcy where a hearing would be scheduled, but if the response is not received, the court 
can strike the hearing and grant the relief. 

Mr. Hafen questioned if we would need an advisory committee note, as this was rather new. Mr. 
Slaugh proposed waiting for comments before adding any notes.

Mr. Slaugh moved to send the rule as below to the Court and for comment.  Ms. Lee seconded.  The 
motion passed.

Rule 7A. Motion to enforce order and for sanctions.

(a) Motion. To enforce a court order or to obtain a sanctions order for violation of an order, a party 

must file a motion to enforce order and for sanctions (if requested), pursuant to the procedures of 

this rule and Rule 7. The timeframes set forth in this rule rather than those set forth in Rule 7 govern 

motions to enforce orders and for sanctions. If the motion is to be heard by a commissioner, the 

motion must also follow the procedures of Rule 101. For purpose of this rule, an order includes a 

judgment. 

(b) Affidavit. The motion must state the title and date of entry of the order that the moving party 

seeks to enforce. The motion must be verified, or must be accompanied by at least one supporting 

affidavit that is based on personal knowledge and shows that the affiant is competent to testify on 

the matters set forth. The verified motion or affidavit must set forth facts that would be admissible 

in evidence and that would support a finding that the party has violated the order. 

(c) Proposed order. The motion must be accompanied by a proposed order to attend hearing, which 

must: 

(c)(1) state the title and date of entry of the order that the moving party seeks to enforce;
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(c)(2) state the relief sought by the moving party; 

(c)(3) state whether the moving party is requesting that the nonmoving party be held in 

contempt and, if so, state that the penalties for contempt may include, but are not limited to, a 

fine of up to $1000 and confinement in jail for up to 30 days; 

(c)(4) order the nonmoving party to appear personally or through counsel at a specific date, time 

and place to explain whether the nonmoving party has violated the order; and

(c)(5) state that no written response is required but is permitted if filed at least 14 days before 

the hearing, unless the court sets a different time, and that any written response must follow the 

requirements of Rule 7, and Rule 101 if the hearing will be before a commissioner.

(d) Service of the order. If the court grants the motion and issues an order to attend hearing, the 

moving party must have the order, the motion, and all supporting affidavits personally served on the 

nonmoving party in a manner provided in Rule 4 at least 28 days before the hearing. For good cause 

the court may order that service be made on the nonmoving party’s counsel of record in a manner 

provided in Rule 5. The court may order less than 28 days’ notice of the hearing if:

(d)(1) the motion requests an earlier date; and

(d)(2) it clearly appears from specific facts shown by affidavit that immediate and irreparable 

injury, loss, or damage will result to the moving party if the hearing is not held sooner.

(e) Reply. A reply is not required, but if filed, must be filed at least 7 days before the hearing, 

unless the court sets a different time. 

(f) Hearing. At the hearing the court may receive evidence, hear argument, and rule upon the 

motion, or may request additional briefing or hearings. The moving party bears the burden of proof 

on all claims made in the motion. At the court's discretion, the court may convene a telephone 

conference before the hearing to preliminarily address any issues related to the motion, including 

whether the court would like to order a briefing schedule other than as set forth in this rule. 

(g) Limitations. This rule does not apply to an order to show cause that is issued by the court on its 

own initiative. A motion to enforce order and for sanctions presented to a court commissioner must 

also follow Rule 101, including all time limits set forth in Rule 101. This rule applies only in civil 

actions, and does not apply in criminal cases. This rule does not apply to discovery disputes within 

the scope of Rule 37. 
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(h) Orders to show cause. The process set forth in this rule replaces and supersedes the prior order 

to show cause procedure. An order to attend hearing serves as an order to show cause as that term is 

used in statute. 

(6) RULE 100: COORDINATION BETWEEN THE DISTRICT AND JUVENILE COURTS IN MINOR 
GUARDIANSHIP CASES.

Ms. Sylvester introduced this issue.  The court visitor program found that there were many 
“whereabout cases” on guardianship cases, but the different courts were not informing one another 
when custody decisions were being made in the context of a district court minor guardianship.  Mr. 
Hafen asked if there were any reasons not to accept the proposed rule change.  Mr. Slaugh 
questioned if minor guardianship was a type of custody.  However, he still believed this rule 
accomplished the result.  Mr. Hunnicutt believed that minor guardianship was part of child custody, 
but that if we separated it out adoption would have to be added, and perhaps additional ones such as 
international parental abduction.  He proposed adding adoption and any other similar child custody
case.

Ms. Lee questioned the absence of oxford commas.  

Mr. Slaugh moved to send the rule as below to the Court and for comment.  Mr. Hunnicutt 
seconded.  Motion passed.

Rule 100. Coordination of cases pending in district court and juvenile court.

(a) Notice to the court. In a case in which child custody, child support, or parent time is an 
issue, all parties have a continuing duty to notify the court:

(a)(1) of a case in which a party or the party's child is a party to or the subject of a petition or 
order involving child support, parent time, or child custody, including minor guardianship, 
adoption, or any similar child custody case;

(a)(2) of a criminal or delinquency case in which a party or the party's child is a defendant or 
respondent;

(a)(3) of a protective order case involving a party regardless whether a child of the party is 
involved.

The notice shall be filed with a party's initial pleading or as soon as practicable after the party 
becomes aware of the other case. The notice shall include the case caption, file number, and name 
of the judge or commissioner in the other case.

(b) Communication among judges and commissioners. The judge or commissioner assigned 
to a case in which child support, parent time, or child custody is an issue shall communicate and 
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consult with any other judge or commissioner assigned to any other pending case involving the 
same issues and the same parties or their children. The objective of the communication is to 
consider the feasibility of consolidating the cases before one judge or commissioner or of 
coordinating hearings and orders.

(c) Participation of parties. The judges and commissioners may allow the parties to participate in 
the communication. If the parties have not participated in the communication, the parties shall be 
given notice and the opportunity to present facts and arguments before a decision to consolidate the 
cases.

(d) Consolidation of cases.

(d)(1) The court may consolidate cases within a county under Rule 42.

(d)(2) The court may transfer a case to the court of another county with venue or to the court of 
any county in accordance with Utah Code Section 78B-3-309.

(d)(3) If the district court and juvenile court have concurrent jurisdiction over cases, either court 
may transfer a case to the other court upon the agreement of the judges or commissioners assigned 
to the cases.

(e) Judicial reassignment. A judge may hear and determine a case in another court or district 
upon assignment in accordance with CJA Rule 3-108(3).

(7) ADJOURNMENT.

The committee was reminded that committee notes were due in May, and would be discussed in 
June, and the committee adjourned at 5:59 pm. The next meeting will be held May 22, 2019 at 4:00 
pm.
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Administrative Office of the Courts 
Chief Justice Matthew B. Durrant 
Utah Supreme Court 
Chair, Utah Judicial Council MEMORANDUM 

Hon. Mary T. Noonan 
Interim State Court Administrator 

  Raymond H. Wahl 
Deputy Court Administrator 

The mission of the Utah judiciary is to provide the people an open, fair,
efficient, and independent system for the advancement of justice under the law.

450 South State Street / P.O. Box 140241 / Salt Lake City, Utah 84114-0241 / Tel: 801-578-3808 / Fax: 801-578-3843 / email: nancyjs@utcourts.gov

To: Civil Rules Committee 
From: Nancy Sylvester  
Date: May 15, 2019 
Re: Intervention rules coordination: URCP 24, URAP 25A, and URCrP 12 
 
 

The Appellate Rules Committee met earlier this month and reviewed the 
intervention rules. The committee recommended updating the language in all 
three rules to "the governmental entity" rather than “attorney representing the 
governmental entity” since “governmental entity” more accurately relates to 
what the Attorney General is.  

Another update is to move away from “county or municipal ordinance” 
since the discussions in both groups have been more broad in terms of the 
entities that may be implicated. So that terminology has become “the 
governmental entity’s ordinance or regulation.”  This fits well, I think, with the 
reference to service under Rule 4(d)(1).  

 



URCP024. Amend. Draft: May 15, 2019 

Rule 24. Intervention.1 
(a) Intervention of right. Upon. On timely application motion, the court must permit anyone shall be 2 

permitted to intervene in an action: who:3 
(1) when a statute confers is given an unconditional right to intervene by a statute; or4 
(2) when the applicant claims an interest relating to the property or transaction whichthat is the 5 

subject of the action, and the applicant is so situated that the dispositiondisposing of the action may 6 
as a practical matter impair or impede the applicant’smovant's ability to protect thatits interest, unless 7 
the applicant's interest is adequately represented by existing parties adequately represent that 8 
interest.9 
(b) Permissive intervention. Upon.10 

(1) In General. On timely application motion, the court may permit anyone may be permitted to 11 
intervene in an action: (1) when a statute conferswho:12 

(A) is given a conditional right to intervene by a statute; or (2) when an applicant's 13 
(B) has a claim or defense andthat shares with the main action have a common question of 14 

law or fact in common. When a party to an action bases.15 
(2) By a Government Officer or Agency. On timely motion, the court may permit a federal or 16 

state governmental officer or agency to intervene if a party's claim or defense upon anyis based on:17 
(A) a statute or executive order administered by a governmentalthe officer or agency; or upon 18 
(B) any regulation, order, requirement, or agreement issued or made pursuant tounder the 19 

statute or executive order, the officer or agency upon timely application may be permitted to 20 
intervene in the action. .21 
(3) Delay or Prejudice. In exercising its discretion, the court shallmust consider whether the 22 

intervention will unduly delay or prejudice the adjudication of the rights of the original partiesparties' 23 
rights.24 
(c) Procedure. Notice and pleading required. A person desiringmotion to intervene shall serve a 25 

motion to intervene upon must be served on the parties as provided in Rule Rule 5. The motions 26 
shallmotion must state the grounds therefor for intervention and shall be accompanied by a pleading 27 
setting forththat sets out the claim or defense for which intervention is sought.28 

(d) Constitutionality of Utah statutes, and ordinances, and regulations.29 
(d)(1) Challenges to a statute. If a party challenges the constitutionality of a Utah statute in an action 30 

in which the Attorney General has not appeared, the party raising the question of constitutionality shall 31 
must notify the Attorney General of such fact as described in paragraphs (d)(1)(A), (d)(1)(B), and 32 
(d)(1)(C). The court shall permit the state to be heard upon timely application.33 

(d)(1)(A) Form and Content. The notice must (i) be in writing, (ii) be titled “Notice of 34 
Constitutional Challenge Under URCP 24(d),” (iii) concisely describe the nature of the challenge, and 35 
(iv) include, as an attachment, the pleading, motion, or other paper challenging the constitutionality of 36 
the statute.37 
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(d)(1)(B) Timing. The party must serve the notice on the Attorney General on or before the date 38 
the party files the paper challenging the constitutionality of the statute.39 

(d)(1)(C) Service. The party must serve the notice on the Attorney General by email or, if 40 
circumstances prevent service by email, by mail at the address below, and file proof of service with 41 
the court.42 

Email: notices@agutah.gov43 
Mail:44 
Office of the Utah Attorney General45 
Attn: Utah Solicitor General46 
350 North State Street, Suite 23047 
P.O. Box 14232048 
Salt Lake City, Utah 84114-232049 
(d)(1)(D) Attorney General’s response to notice.50 

(d)(1)(D)(i) Within 14 days after the deadline for the parties to file all papers in response to 51 
the constitutional challenge, the Attorney General must file a notice of intent to respond unless 52 
the Attorney General determines that a response is unnecessary. The Attorney General may 53 
seek up to an additional 7 days’ extension of time to file a notice of intent to respond.54 

(d)(1)(D)(ii) If the Attorney General files a notice of intent to respond within the time permitted 55 
by this rule, the court will allow the Attorney General to file a response to the constitutional 56 
challenge and participate at oral argument when it is heard. 57 

(d)(1)(D)(iii) Unless the parties stipulate to or the court grants additional time, the Attorney 58 
General’s response to the constitutional challenge must be filed within 14 days after filing the 59 
notice of intent to respond.60 

(d)(1)(D)(iv) The Attorney General’s right to respond to a constitutional challenge under Rule 61 
25A of the Utah Rules of Appellate Procedure is unaffected by the Attorney General’s decision 62 
not to respond under this rule.63 

(d)(2) Challenges to an ordinance or regulation. If a party challenges the constitutionality of a64 
governmental entity’s ordinance or regulation county or municipal ordinance in an action in which the 65 
county or municipal governmental entity attorney has not appeared, the party raising the question of 66 
constitutionality shall must notify the county or municipalgovernmental entity by serving notice on the 67 
person identified in Rule 4(d)(1). attorney of such fact. The procedures for the party challenging the 68 
constitutionality of the ordinance or regulation will be consistent with paragraphs (d)(1)(A), (d)(1)(B), and 69 
(d)(1)(C), except that service must be on the individual governmental entity. The court shall permit the 70 
county or municipality to be heard upon timely application.The procedures for the response by the 71 
governmental entity must be consistent with paragraph (d)(1)(D). 72 

(d)(3) Failure to provide notice. Failure of a party to provide notice as required by this rule is not a 73 
waiver of any constitutional challenge otherwise timely asserted. If a party does not serve a notice as 74 
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required under paragraphs (d)(1) or (d)(2), the court may postpone the hearing until the party serves the 75 
notice.76 

77 
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Rule 25A. Challenging the constitutionality of a statute, or ordinance, or 1 

regulation.2 

(a) Notice to the Attorney General or the county or municipal attorneyother3 

governmental entity; penalty for failure to give notice.4 

(a)(1) When a party challenges the constitutionality of a statute in an appeal or 5 

petition for review in which the Attorney General has not appeared, every party must 6 

serve its principal brief and any subsequent brief on the Attorney General on or before 7 

the date the brief is filed.8 

(a)(2) When a party challenges the constitutionality of an county or municipal 9 

ordinance or regulation in an appeal or petition for review in which the responsible 10 

county or municipalgovernmental entity attorney has not appeared, every party must 11 

serve its principal brief and any subsequent brief on the governmental entitycounty or 12 

municipal attorney on or before the date the brief is filed, and file proof of service 13 

with the court.14 

(a)(3) If an appellee or cross-appellant is the first party to challenge the 15 

constitutionality of a statute, or ordinance, or regulation, the appellant must serve its 16 

principal brief on the Attorney General or the county or municipal other governmental 17 

entity no more than 7 days after receiving the appellee’s or the cross-appellant’s brief 18 

and must serve its reply brief on or before the date it is filed.19 

(a)(4) Every party must serve its brief on the Attorney General by email or, if 20 

circumstances prevent service by email, by mail at the addresses below, or mail at the 21 

following address and must file proof of service with the court.22 

Email:23 

notices@agutah.gov24 

Mail:25 

Office of the Utah Attorney General26 

Attn: Utah Solicitor General27 

350 North State Street, Suite 23028 

Comment [NS1]: Should this be governmental 
ordinance or regulation?  
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320 Utah State Capitol29 

P.O. Box 14232030 

Salt Lake City, Utah 84114-232031 

(a)(5) If a party does not serve a brief as required by this rule and supplemental 32 

briefing is ordered as a result of that failure, a court may order that party to pay the 33 

costs, expenses, and attorney fees of any other party resulting from that failure.34 

(b) Notice by the Attorney General or other governmental entity county or 35 

municipal attorney; amicus brief.36 

(b)(1) Within 14 days after service of the a brief that presents a constitutional 37 

challenge the Attorney General or other government attorney other governmental 38 

entity will notify the appellate court whether it the entity intends to file an amicus 39 

brief. The Attorney General or other government attorneyother governmental entity40 

may seek up to an additional 7 days’ extension of time from the court. Should the 41 

Attorney General or other government attorney decline to file an amicus brief, that 42 

entity should plainly state the reasons therefor.43 

(b)(2) If the Attorney General or other government attorney other governmental 44 

entity declines to file an amicus brief, the briefing schedule is not affected.45 

(b)(3) If the Attorney General or other government attorneyother governmental 46 

entity intends to file an amicus brief, that brief will come due 30 days after the notice 47 

of intent is filed. Each governmental entity may file a motion to extend that time as 48 

provided under Rule 22. On a governmental entity filing a notice of intent, the 49 

briefing schedule established under Rule 13 is vacated, and the next brief of a party 50 

will come due 30 days after the amicus brief is filed.51 

(c) Call for the views of the Attorney General orother governmental entity52 

county or municipal attorney. Any time a party challenges the constitutionality of a 53 

statute, or ordinance, or regulation, the appellate court may call for the views of the 54 

Attorney General or of the county or municipal attorneyother governmental entity and 55 

set a schedule for filing an amicus brief and supplemental briefs by the parties, if any.56 

Comment [NS2]: Chris Ballard will propose 
some language here.  
 

Comment [NS3]: Paul will take up this 
suggestion with the Supreme Court to figure out 
what the sentiment is behind this.  
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(d) Participation in oral argument. If the Attorney General or other57 

governmental entitycounty or municipal attorney files an amicus brief, the Attorney 58 

General or other governmental entitycounty or municipal attorney will be permitted to 59 

participate at oral argument by timely declaring an intent to participate on the court’s 60 

oral argument acknowledgment form. . 61 
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Rule 12. Motions.1 

(a) Motions. An application to the court for an order shall be by motion, which, 2 

unless made during a trial or hearing, shall be in writing and in accordance with this3 

rule. A motion shall state succinctly and with particularity the grounds upon which it 4 

is made and the relief sought. A motion need not be accompanied by a memorandum 5 

unless required by the court.6 

(b) Request to Submit for Decision. If neither party has advised the court of the 7 

filing nor requested a hearing, when the time for filing a response to a motion and the 8 

reply has passed, either party may file a request to submit the motion for decision. If a 9 

written Request to Submit is filed it shall be a separate pleading so captioned. The 10 

Request to Submit for Decision shall state the date on which the motion was served, 11 

the date the opposing memorandum, if any, was served, the date the reply 12 

memorandum, if any, was served, and whether a hearing has been requested. The 13 

notification shall contain a certificate of mailing to all parties. If no party files a 14 

written Request to Submit, or the motion has not otherwise been brought to the 15 

attention of the court, the motion will not be considered submitted for decision.16 

(c) Time for filing specified motions. Any defense, objection or request, 17 

including request for rulings on the admissibility of evidence, which is capable of 18 

determination without the trial of the general issue may be raised prior to trial by 19 

written motion.20 

(c)(1) The following shall be raised at least 7 days prior to the trial:21 

(c)(1)(A) defenses and objections based on defects in the indictment or 22 

information ;23 

(c)(1)(B) motions to suppress evidence;24 

(c)(1)(C) requests for discovery where allowed;25 

(c)(1)(D) requests for severance of charges or defendants;26 

(c)(1)(E) motions to dismiss on the ground of double jeopardy ; or27 
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(c)(1)(F) motions challenging jurisdiction, unless good cause is shown why the 28 

issue could not have been raised at least 7 days prior to trial.29 

(c)(2) Motions for a reduction of criminal offense at sentencing pursuant to Utah 30 

Code Section 76-3-402(1) shall be in writing and filed at least 14 days prior to the 31 

date of sentencing unless the court sets the date for sentencing within ten days of the 32 

entry of conviction. Motions for a reduction of criminal offense pursuant to Utah 33 

Code Section 76-3-402(2) may be raised at any time after sentencing upon proper 34 

service of the motion on the appropriate prosecuting entity.35 

(d) Motions to Suppress. A motion to suppress evidence shall:36 

(d)(1) describe the evidence sought to be suppressed;37 

(d)(2) set forth the standing of the movant to make the application; and38 

(d)(3) specify sufficient legal and factual grounds for the motion to give the 39 

opposing party reasonable notice of the issues and to enable the court to determine 40 

what proceedings are appropriate to address them.41 

If an evidentiary hearing is requested, no written response to the motion by the 42 

non-moving party is required, unless the court orders otherwise. At the conclusion of 43 

the evidentiary hearing, the court may provide a reasonable time for all parties to 44 

respond to the issues of fact and law raised in the motion and at the hearing.45 

(e) Motions made before trial. A motion made before trial shall be determined 46 

before trial unless the court for good cause orders that the ruling be deferred for later 47 

determination. Where factual issues are involved in determining a motion, the court 48 

shall state its findings on the record.49 

(f) Failure to timely raise defenses or objections. Failure of the defendant to 50 

timely raise defenses or objections or to make requests which must be made prior to 51 

trial or at the time set by the court shall constitute waiver thereof, but the court for 52 

cause shown may grant relief from such waiver.53 

(g) A verbatim record shall be made of all proceedings at the hearing on motions, 54 

including such findings of fact and conclusions of law as are made orally.55 
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(h) Defects in the institution of the prosecution or indictment or information. 56 

If the court grants a motion based on a defect in the institution of the prosecution or in 57 

the indictment or information, it may also order that bail be continued for a reasonable 58 

and specified time pending the filing of a new indictment or information. Nothing in 59 

this rule shall be deemed to affect provisions of law relating to a statute of limitations.60 

(i) Motions challenging the constitutionality of Utah statutes, ordinances, and 61 

regulations.62 

(i)(1) Challenges to a statute. If a party in a court of record challenges the 63 

constitutionality of a statute in an action in which the Attorney General has not 64 

appeared, the party raising the question of constitutionality shall notify the Attorney 65 

General of such fact as described in paragraphs (i)(1)(A), (i)(1)(B), and (i)(1)(C). The 66 

court shall permit the state to be heard upon timely application.  67 

(i)(1)(A) Form and Content.  The notice shall (i) be in writing, (ii) be titled 68 

“Notice of Constitutional Challenge Under URCrP 12(i),” (iii) concisely describe 69 

the nature of the challenge, and (iv) include, as an attachment, the pleading, 70 

motion, or other paper challenging the constitutionality of the statute.71 

(i)(1)(B) Timing. The party shall serve the notice on the Attorney General on 72 

or before the date the party files the paper challenging the constitutionality of the 73 

statute.74 

(i)(1)(C) Service. The party shall serve the notice on the Attorney General by 75 

email or, if circumstances prevent service by email, by mail at the address below, 76 

and file proof of service with the court.  77 

Email: notices@agutah.gov78 

Mail:79 

Office of the Utah Attorney General80 

Attn: Utah Solicitor General81 

350 North State Street, Suite 23082 

P.O. Box 14232083 
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Salt Lake City, Utah 84114-232084 

(i)(1)(D) Attorney General’s response to notice.85 

(i)(1)(D)(i) Within 14 days after the deadline for the parties to file all papers 86 

in response to the constitutional challenge, the Attorney General shall file a 87 

notice of intent to respond unless the Attorney General determines that a 88 

response is unnecessary. The Attorney General may seek up to an additional 7 89 

days’ extension of time to file a notice of intent to respond.90 

(i)(1)(D)(ii) If the Attorney General files a notice of intent to respond within 91 

the time permitted by this rule, the court will allow the Attorney General to file 92 

a response to the constitutional challenge and participate at oral argument when 93 

it is heard. 94 

(i)(1)(D)(iii) Unless the parties stipulate to or the court grants additional 95 

time, the Attorney General’s response to the constitutional challenge will be 96 

filed within 14 days after filing the notice of intent to respond. 97 

(i)(1)(D)(iv) The Attorney General’s right to respond to a constitutional 98 

challenge under Rule 25A of the Utah Rules of Appellate Procedure is 99 

unaffected by the Attorney General’s decision not to respond under this rule.100 

(i)(2) Challenges to an ordinance or regulation. If a party challenges the 101 

constitutionality of a governmental entity’s ordinance or regulation in an action in 102 

which the governmental entity has not appeared, the party raising the question of 103 

constitutionality shall notify the governmental entity by serving notice on the person 104 

identified in Rule 4(d)(1) of the Utah Rules of Civil Procedure. The procedures shall 105 

be as provided in paragraphs (i)(1)(A), (i)(1)(B), and (i)(1)(C) except that service will 106 

be on the individual governmental entity. The procedures for the response by the 107 

governmental entity will be consistent with paragraph (i)(1)(D). 108 

(i)(3) Failure to provide notice. Failure of a party to provide notice as required by 109 

this rule is not a waiver of any constitutional challenge otherwise timely asserted. If a 110 
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party does not serve a notice as required under paragraphs (i)(1) or (i)(2), the court 111 

may postpone the hearing until the party serves the notice. 112 

 113 



Tab 3



Administrative Office of the Courts 
Chief Justice Matthew B. Durrant 
Utah Supreme Court 
Chair, Utah Judicial Council MEMORANDUM 

Hon. Mary T. Noonan 
Interim State Court Administrator 

  Raymond H. Wahl 
Deputy Court Administrator 

The mission of the Utah judiciary is to provide the people an open, fair,
efficient, and independent system for the advancement of justice under the law.

450 South State Street / P.O. Box 140241 / Salt Lake City, Utah 84114-0241 / Tel: 801-578-3808 / Fax: 801-578-3843 / email: nancyjs@utcourts.gov

To: Civil Rules Committee 
From: Nancy Sylvester  
Date: May 15, 2019 
Re: Informal trials 
 
 

At the Policy and Planning Committee’s April meeting, the Probate 
Subcommittee proposed an informal trial rule for probate cases. Although Policy 
and Planning agreed generally with the idea of having informal trials in those 
case types, it questioned why this wouldn’t be a rule of civil procedure. The 
Committee referred that rule and CJA Rule 4-904 (governing informal trials of 
domestic cases) to this committee for its consideration.  

Policy and Planning also asked that this committee explore whether a 
referral should be made to the Evidence Advisory Committee 
regarding Evidence Rule 1101 since informal trials involve suspending the rules 
of evidence. 
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Rule 39.1 or 16.1. Informal trials.1 
Intent:2 
To allow the parties and judge to agree to a trial of select issues in an informal manner.3 
Applicability:4 
This rule applies to the district court.5 
Statement of the Rule:6 
(a) Upon waiver and stipulated motion of all parties and approval by the court, the court will conduct 7 

an informal trial of select issueschild support, child custody and parent-time issues. The waiver and 8 
motion shall be made verbally on the record or in a signed writing. To qualify for an informal trial, the court 9 
must find that the parties have made a valid waiver of their right to a regular trial.10 

(b) If the court grants the motion, the informal trial shall proceed as follows:11 
(b)(1) The party who bears the burden of proof on an issue speaks to the court under oath about 12 

the dispute including his or her preferred resolution of the disputehis or her desires about child 13 
support, child custody and parent-time. The party is not questioned by counsel or the other party but 14 
may be questioned by the court.15 

(b)(2) That party may present any document or other evidence. The court shall determine what 16 
weight to give any documents or other evidence. The court may order the record to be supplemented.17 

(b)(3) Counsel for that party may identify any other areas of inquiry, and the court may make the 18 
inquiry.19 

(b)(4) The process is repeated for the other parties.20 
(b)(5) If there is an expert, the expert’s report is entered into evidence as the court’s exhibit. The 21 

expert may be questioned by counsel, parties, or the court upon request.22 
(b)(6) Each party is offered:23 
(b)(6)(i) the opportunity to respond to the statements, documents or other evidence of the other 24 

parties; and25 
(b)(6)(ii) the opportunity to make legal arguments.26 
(b)(7) The court will enter an order which has the same force and effect as if entered after a 27 

traditional trial. If the order is a final order, it may be appealed on any grounds that do not rely upon 28 
the Utah Rules of Evidence in accordance with Rules 4 and 5 of the Utah Rules of Appellate 29 
Procedure, as applicable.30 

31 
 32 
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Rule 4-904. Informal trial of support, custody and parent-time.
Intent:
To allow the parties and judge to agree to a trial of select issues in an informal manner.
Applicability:
This rule applies to the district court.
Statement of the Rule:
(a) Upon waiver and stipulated motion of all parties and approval by the court, the court will

conduct an informal trial of child support, child custody and parent-time issues. The waiver and motion
shall be made verbally on the record or in a signed writing. To qualify for an informal trial, the court
must find that the parties have made a valid waiver of their right to a regular trial.

(b) If the court grants the motion, the informal trial shall proceed as follows:
(b)(1) The party who bears the burden of proof on an issue speaks to the court under oath about

his or her desires about child support, child custody and parent-time. The party is not questioned by
counsel or the other party but may be questioned by the court.

(b)(2) That party may present any document or other evidence. The court shall determine what
weight to give any documents or other evidence. The court may order the record to be supplemented.

(b)(3) Counsel for that party may identify any other areas of inquiry, and the court may make the
inquiry.

(b)(4) The process is repeated for the other parties.
(b)(5) If there is an expert, the expert’s report is entered into evidence as the court’s exhibit. The

expert may be questioned by counsel, parties or the court upon request.
(b)(6) Each party is offered:
(b)(6)(i) the opportunity to respond to the statements, documents or other evidence of the other

parties; and
(b)(6)(ii) the opportunity to make legal arguments.
(b)(7) The court will enter an order which has the same force and effect as if entered after a

traditional trial. If the order is a final order, it may be appealed on any grounds that do not rely upon
the Utah Rules of Evidence.
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Rule 4-1001. Informal trial of probate disputes.1 
Intent:2 
To allow interested persons and the judge to agree to a trial of select probate disputes in an informal 3 

manner. Rule 26.4 of the Utah Rules of Civil Procedure defines “interested persons” and “probate 4 
dispute.”  5 

Applicability:6 
This rule applies to the district court.7 
Statement of the Rule:8 
(a) Upon waiver and stipulated motion of all interested persons and approval by the court, the court 9 

will conduct an informal trial of a probate dispute(s) during which the Utah Rules of Evidence will not 10 
apply. The waiver and motion must be made verbally on the record or in a signed writing. To qualify for an 11 
informal trial, the court must find that the interested parties have made a valid waiver of their right to a 12 
regular trial.13 

(b) If the court grants the motion, the informal trial will proceed as follows:14 
(b)(1) The party who bears the burden of proof on an issue speaks to the court under oath about 15 

the probate dispute, including his or her preferred resolution of the dispute. The party is not 16 
questioned by counsel or the other parties but may be questioned by the court.17 

(b)(2) That party may present any document or other evidence. The court will determine what 18 
weight to give any documents or other evidence. The court may order the record to be supplemented.19 

(b)(3) Counsel for that party may identify any other areas of inquiry, and the court may make the 20 
inquiry.21 

(b)(4) The process is repeated for the other interested parties.22 
(b)(5) If there is an expert, the expert’s report is entered into evidence as the court’s exhibit. The 23 

expert may be questioned by counsel, parties or the court upon request.24 
(b)(6) Each interested party is offered:25 

(b)(6)(i) the opportunity to respond to the statements, documents or other evidence of the 26 
other parties; and27 

(b)(6)(ii) the opportunity to make legal arguments.28 
(b)(7) The court will enter an order which has the same force and effect as if entered after a 29 

traditional trial. If the order is a final order, it may be appealed on any grounds that do not rely upon 30 
the Utah Rules of Evidence in accordance with Rules 4 and 5 of the Utah Rules of Appellate 31 
Procedure as applicable.32 

33 
34 
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Nancy Sylvester <nancyjs@utcourts.gov>

Amendments to URCP Rule 65C 

Lee Nakamura <Lnakamura@agutah.gov> Mon, Apr 29, 2019 at 2:11 PM
To: Nancy Sylvester <nancyjs@utcourts.gov>

Dear Nancy,  our post-conviction section met on this Wednesday, April 24th, and made some proposed changes to the
wording in the 65C amendment draft you sent (proposed changes attached.) 

We will not be creating a dedicated email address for Post-Conviction at this time, so adding our physical mailing address
is sufficient, and should be very helpful.

You will see that one of our proposed changes to this amendment adds the underlying criminal record to the list of
documents to be automatically served on our office when the Court requires a response to a 65C petition from us.  We
hope the rules committee will be willing to entertain this addition to the amendment as a possible solution to the added
months of back and forth between our office and the Courts trying to get the complete record sent out.   As mentioned in
my original email communication to Clerks of Court, we need the record in the underlying criminal case in order to
properly respond to a 65C petition, and getting the record released and sent to us has been problematic and often adds
weeks, if not months, to our response time (see point 2 of my original communication.)  Some judges and clerks assume
we have access to the criminal record on CourtXchange, but because our office is usually not a party in the criminal case,
we do not have access to the protected parts of the record on line, and we do not have access to the transcripts.  Also,
some of our post-conviction cases involve records that predate electronic filing.  Paginated records are always created for
appeals, and are likewise needed for post-conviction proceedings. 

[Quoted text hidden]

URCP065C proposed changes 24 Apr 2019.docx
22K
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Rule 65C. Post-conviction relief.1 
(a) Scope. This rule governs proceedings in all petitions for post-conviction relief filed under the Post-2 

Conviction Remedies Act, Utah Code Title 78B, Chapter 9. The Act sets forth the manner and extent to 3 
which a person may challenge the legality of a criminal conviction and sentence after the conviction and 4 
sentence have been affirmed in a direct appeal under Article I, Section 12 of the Utah Constitution, or the 5 
time to file such an appeal has expired.6 

(b) Procedural defenses and merits review. Except as provided in paragraph (h), if the court 7 
comments on the merits of a post-conviction claim, it shall first clearly and expressly determine whether 8 
that claim is independently precluded under Section 78B-9-106.9 

(c) Commencement and venue. The proceeding shall be commenced by filing a petition with the 10 
clerk of the district court in the county in which the judgment of conviction was entered. The petition 11 
should be filed on forms provided by the court. The court may order a change of venue on its own motion 12 
if the petition is filed in the wrong county. The court may order a change of venue on motion of a party for 13 
the convenience of the parties or witnesses.14 

(d) Contents of the petition. The petition shall set forth all claims that the petitioner has in relation to 15 
the legality of the conviction or sentence. The petition shall state:16 

(d)(1) whether the petitioner is incarcerated and, if so, the place of incarceration;17 
(d)(2) the name of the court in which the petitioner was convicted and sentenced and the dates of 18 

proceedings in which the conviction was entered, together with the court's case number for those 19 
proceedings, if known by the petitioner;20 

(d)(3) in plain and concise terms, all of the facts that form the basis of the petitioner's claim to 21 
relief;22 

(d)(4) whether the judgment of conviction, the sentence, or the commitment for violation of 23 
probation has been reviewed on appeal, and, if so, the number and title of the appellate proceeding, 24 
the issues raised on appeal, and the results of the appeal;25 

(d)(5) whether the legality of the conviction or sentence has been adjudicated in any prior post-26 
conviction or other civil proceeding, and, if so, the case number and title of those proceedings, the 27 
issues raised in the petition, and the results of the prior proceeding; and28 

(d)(6) if the petitioner claims entitlement to relief due to newly discovered evidence, the reasons 29 
why the evidence could not have been discovered in time for the claim to be addressed in the trial, 30 
the appeal, or any previous post-conviction petition.31 
(e) Attachments to the petition. If available to the petitioner, the petitioner shall attach to the 32 

petition:33 
(e)(1) affidavits, copies of records and other evidence in support of the allegations;34 
(e)(2) a copy of or a citation to any opinion issued by an appellate court regarding the direct 35 

appeal of the petitioner's case;36 
(e)(3) a copy of the pleadings filed by the petitioner in any prior post-conviction or other civil 37 

proceeding that adjudicated the legality of the conviction or sentence; and38 
(e)(4) a copy of all relevant orders and memoranda of the court.39 

(f) Memorandum of authorities. The petitioner shall not set forth argument or citations or discuss 40 
authorities in the petition, but these may be set out in a separate memorandum, two copies of which shall 41 
be filed with the petition.42 
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(g) Assignment. On the filing of the petition, the clerk shall promptly assign and deliver it to the judge 43 
who sentenced the petitioner. If the judge who sentenced the petitioner is not available, the clerk shall 44 
assign the case in the normal course.45 

(h)(1) Summary dismissal of claims. The assigned judge shall review the petition, and, if it is 46 
apparent to the court that any claim has been adjudicated in a prior proceeding, or if any claim in the 47 
petition appears frivolous on its face, the court shall forthwith issue an order dismissing the claim, stating 48 
either that the claim has been adjudicated or that the claim is frivolous on its face. The order shall be sent 49 
by mail to the petitioner. Proceedings on the claim shall terminate with the entry of the order of dismissal. 50 
The order of dismissal need not recite findings of fact or conclusions of law.51 

(h)(2) A claim is frivolous on its face when, based solely on the allegations contained in the 52 
pleadings and attachments, it appears that:53 

(h)(2)(A) the facts alleged do not support a claim for relief as a matter of law;54 
(h)(2)(B) the claim has no arguable basis in fact; or55 
(h)(2)(C) the claim challenges the sentence only and the sentence has expired prior to the 56 

filing of the petition.57 
(h)(3) If a claim is not frivolous on its face but is deficient due to a pleading error or failure to 58 

comply with the requirements of this rule, the court shall return a copy of the petition with leave to 59 
amend within 21 days. The court may grant one additional 21-day period to amend for good cause 60 
shown.61 

(h)(4) The court shall not review for summary dismissal the initial post-conviction petition in a 62 
case where the petitioner is sentenced to death.63 
(i) Service of petitions. If, on review of the petition, the court concludes that all or part of the petition 64 

should not be summarily dismissed, the court shall designate the portions of the petition that are not 65 
dismissed and direct the clerk to serve a copy of the petition, attachments, and memorandum, and the 66 
record of the underlying criminal case being challenged, including all non-public documents, by mail upon 67 
the respondent. 68 

(i)(1) If the petition is a challenge to a felony conviction or sentence, the respondent is the state of 69 
Utah represented by the Attorney General. Service by mail on the Attorney General shall be by mail 70 
at the following address: 71 

Utah Attorney General’s Office72 
Criminal Appeals73 
Post-Conviction Section74 
160 East 300 South, 6th Floor75 
P.O. Box 14085476 
Salt Lake City, UT 84114-085477 
(i)(2) In all other cases, the respondent is the governmental entity that prosecuted the petitioner.78 

(j) Appointment of pro bono counsel. If any portion of the petition is not summarily dismissed, the 79 
court may, upon the request of an indigent petitioner, appoint counsel on a pro bono basis to represent 80 
the petitioner in the post-conviction court or on post-conviction appeal. In determining whether to appoint 81 
counsel the court shall consider whether the petition or the appeal contains factual allegations that will 82 
require an evidentiary hearing and whether the petition involves complicated issues of law or fact that 83 
require the assistance of counsel for proper adjudication.84 
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(k) Answer or other response. Within 30 days after service of a copy of the petition upon the 85 
respondent, or within such other period of time as the court may allow, the respondent shall answer or 86 
otherwise respond to the portions of the petition that have not been dismissed and shall serve the answer 87 
or other response upon the petitioner in accordance with Rule 5(b). Within 30 days (plus time allowed for 88 
service by mail) after service of any motion to dismiss or for summary judgment, the petitioner may 89 
respond by memorandum to the motion. No further pleadings or amendments will be permitted unless 90 
ordered by the court.91 

(l) Hearings. After pleadings are closed, the court shall promptly set the proceeding for a hearing or 92 
otherwise dispose of the case. The court may also order a prehearing conference, but the conference 93 
shall not be set so as to delay unreasonably the hearing on the merits of the petition. At the prehearing 94 
conference, the court may:95 

(l)(1) consider the formation and simplification of issues;96 
(l)(2) require the parties to identify witnesses and documents; and97 
(l)(3) require the parties to establish the admissibility of evidence expected to be presented at the 98 

evidentiary hearing.99 
(m) Presence of the petitioner at hearings. The petitioner shall be present at the prehearing 100 

conference if the petitioner is not represented by counsel. The prehearing conference may be conducted 101 
by means of telephone or video conferencing. The petitioner shall be present before the court at hearings 102 
on dispositive issues but need not otherwise be present in court during the proceeding. The court may 103 
conduct any hearing at the correctional facility where the petitioner is confined.104 

(n) Discovery; records.105 
(n)(1) Discovery under Rules 26 through 37 shall be allowed by the court upon motion of a party 106 

and a determination that there is good cause to believe that discovery is necessary to provide a party 107 
with evidence that is likely to be admissible at an evidentiary hearing.108 

(n)(2) The court may order either the petitioner or the respondent to obtain any relevant transcript 109 
or court records.110 

(n)(3) All records in the criminal case under review, including the records in an appeal of that 111 
conviction, are deemed part of the trial court record in the petition for post-conviction relief. A record 112 
from the criminal case retains the security classification that it had in the criminal case.113 
(o) Orders; stay.114 

(o)(1) If the court vacates the original conviction or sentence, it shall enter findings of fact and 115 
conclusions of law and an appropriate order. If the petitioner is serving a sentence for a felony 116 
conviction, the order shall be stayed for 7 days. Within the stay period, the respondent shall give 117 
written notice to the court and the petitioner that the respondent will pursue a new trial, pursue a new 118 
sentence, appeal the order, or take no action. Thereafter the stay of the order is governed by these 119 
rules and by the Rules of Appellate Procedure.120 

(o)(2) If the respondent fails to provide notice or gives notice that no action will be taken, the stay 121 
shall expire and the court shall deliver forthwith to the custodian of the petitioner the order to release 122 
the petitioner.123 

(o)(3) If the respondent gives notice that the petitioner will be retried or resentenced, the trial 124 
court may enter any supplementary orders as to arraignment, trial, sentencing, custody, bail, 125 
discharge, or other matters that may be necessary and proper.126 
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(p) Costs. The court may assign the costs of the proceeding, as allowed under Rule 54(d), to any 127 
party as it deems appropriate. If the petitioner is indigent, the court may direct the costs to be paid by the 128 
governmental entity that prosecuted the petitioner. If the petitioner is in the custody of the Department of 129 
Corrections, Utah Code Title 78A, Chapter 2, Part 3 governs the manner and procedure by which the trial 130 
court shall determine the amount, if any, to charge for fees and costs.131 

(q) Appeal. Any final judgment or order entered upon the petition may be appealed to and reviewed 132 
by the Court of Appeals or the Supreme Court of Utah in accord with the statutes governing appeals to 133 
those courts.134 

Advisory Committee Notes135 
 136 
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Nancy Sylvester <nancyjs@utcourts.gov>

Rule 68 

Brady Brammer <bbrammer@le.utah.gov> Wed, Apr 24, 2019 at 11:32 AM
To: Nancy Sylvester <nancyjs@utcourts.gov>
Cc: Catherine Dupont <cathyd@utcourts.gov>, "Jonathan O. Hafen" <jhafen@parrbrown.com>, Mike Drechsel
<michaelcd@utcourts.gov>

Nancy,

 

Please remove me from the agenda for today. I have not been able to coordinate with Ken (my fault) and I don’t want to
be in a situation where we are covering the same areas or presenting conflicting views on it. I will try to monitor what Ken
has in mind for rule 68, but without better coordination, I don’t feel it will be productive to have us both make
presentations today. I am cc’ing Ken so that he is aware of the points made below and can take any he feels would be
helpful to his presentation or effort.  
 
With that in mind, I want to tell you the major points of what I am looking at with regards to rule 68 changes to inform the
committee for today’s discussion:

 
1. Case Load: As a member of the Executive and Judicial Compensation Commission, the primary complaint of judges is
the increased case load per judge. Case load is not necessarily a perfect indicator of judicial backlog because not all
cases take substantial judicial time. That said, the later stages of a case typically require much more work for judges than
the earlier and middle stages (i.e. MSJs and trials). Accordingly, addressing case load and encouraging settlement prior
to this point has traditionally been a priority. Many litigants have been using mediation more frequently at the
encouragement of our bench. However, without potential leverage points (such as rule 68), the ability of parties to litigate  

2. Rule 68: The primary purpose of rule 68 is to encourage settlement. However, the “levers” in the rule are largely
ineffectual and the language is poor. Specifically:

                a.  Costs: It typically only includes a limited array of costs. Most cases have reasonable costs that far exceed
the costs contemplated in Rule 68. Moreover, the costs are determined in a fairly arbitrary way before the courts. It would
be useful to identify the costs that would be awarded and then allow the judge to determine if they are reasonable.
Specific cost categories should include: filing fees, deposition fees, expert witness fees, witness fees, jury fees, etc. There
should also be specific areas that are not included. By including the specific costs, it allows the parties to evaluate and
make settlement offers at various stages. For example, it would encourage a Rule 68 offer prior to engagement of
experts. Such costs are regularly included in other states for just this reason.

                b. Fee Shifting: Rule 68 has very confusing language as to how offers are to be structured to cut off attorney fee
liability through Rule 68 for parties subject to contract or statute that awards attorney fees to the prevailing party. For
example, the language for “Adjusted Award” in rule 68(d) is strange and confusing. Our inns of court spent a significant
time debating how to deal with the language in the rule and no one was sure what it meant.  The rule should be amended
to clarify Rule 68 to provide clear methods that would cut off attorney fee liability through Rule 68 offers in instances that
the parties have a right to attorney fees under contract or statute.

                c. Attorney Fees: The Rules committee should consider a sliding scale for attorneys fees. For example, in
Florida:  if the Defendant in a litigation files a “proposal for settlement” under Florida Rule of Civil Procedure 1.442, the
Plaintiff must obtain a verdict of higher than seventy five percent  of the amount proposed by the Defendant.  If there is a
defense verdict or the verdict is less than seventy five percent of the verdict, then the Plaintiff is responsible for the
Defendant’s reasonable attorney’s fees and costs. A Plaintiff has thirty days from the date of receipt to accept or reject the
Defendant’s offer.   They are usually sent by certified mail.  If the Plaintiff does not accept the offer within thirty days of
receipt, it is deemed rejected by law. The Plaintiff has the option of taking advantage of this rule as well.  If the Plaintiff
files a proposal for settlement under the above rules, and a verdict exceeds the offer by twenty five percent or more, then
the Defendant is responsible for all of the Plaintiff’s attorneys’ fees and costs. I believe that 50% for both defense and
Plaintiff would be appropriate for Utah’s market, but I’m sure that many would have a lot to say on this and there are many
ways to skin a cat (if we even want it skinned).   
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I would like to see items (a) and (b) addressed sooner rather than later. Item (c) is a more substantial change and needs
significant debate from the stakeholders.  
 
Basically, Rule 68 should provide pressure on parties for earlier case evaluation as well as pressure to accept reasonable
settlements. As it stands now, it fails in both regards.  

 

Thanks,

 

Brady Brammer
bbrammer@le.utah.gov

801-839-4653 (Cell)

[Quoted text hidden]
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Rule 68. Settlement offers.

(a) Unless otherwise specified, an offer made under this rule is an offer to resolve all claims in the action between the
parties to the date of the offer, including costs, interest and, if attorney fees are permitted by law or contract, attorney fees.

(b) If the adjusted award is not more favorable than the offer, the offeror is not liable for costs, prejudgment interest or
attorney fees incurred by the offeree after the offer, and the offeree shall pay the offeror's costs incurred after the offer. The
court may suspend the application of this rule to prevent manifest injustice.

(c) An offer made under this rule shall:

(c)(1) be in writing;

(c)(2) expressly refer to this rule;

(c)(3) be made more than 14 days before trial;

(c)(4) remain open for at least 14 days; and

(c)(5) be served on the offeree under Rule 5.

Acceptance of the offer shall be in writing and served on the offeror under Rule 5. Upon acceptance, either party may file
the offer and acceptance with a proposed judgment under Rule 58A.

(d) "Adjusted award" means the amount awarded by the finder of fact and, unless excluded by the offer, the offeree's
costs and interest incurred before the offer, and, if attorney fees are permitted by law or contract and not excluded by the
offer, the offeree's reasonable attorney fees incurred before the offer. If the offeree's attorney fees are subject to a
contingency fee agreement, the court shall determine a reasonable attorney fee for the period preceding the offer.

Advisory Committee Notes
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Nancy Sylvester <nancyjs@utcourts.gov>

Multi-district case management
11 messages

Thu, Jan 3, 2019 at 8:54 AMJudge Kent Holmberg 
To: Nancy Sylvester <nancyjs@utcourts.gov>, "Jonathan O. Hafen" <jhafen@parrbrown.com>

The issue of consolidation of cases across district lines is not addressed in the Utah Rules of Civil Procedure.  Rule 42 is
the Rule on consolidation and it is silent on cross-District consolidation.  This issue has arisen in the state-wide opioid
litigation.  Although it may not be of any assistance to the opioid litigation, in the interest of efficient use of court resources
and litigant cost containment, the Rules should provide for management of similar cases across district lines.

Here is a rule which has been in use in Minnesota since 1994 (which at that time had a population and a bar of similar
size as Utah is now):

Rule 113.03. Assignment of Cases in More Than One District to a Single Judge

(a) Assignment by Chief Justice. When two or more cases pending in more than one judicial district involve one
or more common questions of fact or are otherwise related cases in which there is a special need for or desirability
of central or coordinated judicial management, a motion by a party or a court's request for assignment of the cases
to a single judge may be made to the chief justice of the supreme court.

(b) Procedure. The motion shall identify by court, case title, case number, and judge assigned, if any, each case
for which assignment to a single judge is requested. The motion shall also indicate the extent to which the movant
anticipates that additional related cases may be filed. The motion shall be filed with the clerk of appellate courts
and shall be served on other counsel and any self-represented litigants in all cases for which assignment is
requested and shall be served on the chief judge of each district in which such an action is pending. Any party may
file and serve a response within 5 days after service of the motion. Any reply shall be filed and served within 2
days of service of the response. Except as otherwise provided in this rule, the motion and any response shall
comply with the requirements of Minn. R. Civ. App. P. 127 and 132.02.

(c) Mechanics and Effect of Transfer. When such a motion is made, the chief justice may, after consultation with
the chief judges of the affected districts and the state court administrator, assign the cases to a judge in one of the
districts in which any of the cases is pending or in any other district. If the motion is to be granted, in selecting a
judge the chief justice may consider, among other things, the scope of the cases and their possible impact on
judicial resources, the availability of adequate judicial resources in the affected districts, and the ability, interests,
training and experience of the available judges. As necessary, the chief justice may assign an alternate or back-up
judge or judges to assist in the management and disposition of the cases. The assigned judge may refer any case
to the chief judge of the district in which the case was pending for trial before a judge of that district selected by the
chief judge.

MN ST GEN PRAC Rule 113.03

Note that this rule in Minnesota is not a part of the Minnesota Rules of Civil Procedure but is part of what they call the
General Rules of Practice for the District Courts and is somewhat analogous to Utah's Rules of Judicial Administration.

I have circulated this Rule among some of the Third District Court judges including those on the Board of District Court
Judges and the Judicial Counsel and have not received any negative feedback.  I am waiting for Brent Johnson to get
back to me with his thoughts.

Do you think this is something to address with the Supreme Court before presenting it to the Rules Committee or should I
just present it to the Rules Committee?  Perhaps it is more appropriate as a Utah Rule of Judicial Administration?  What
are your thoughts?

Kent
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