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Introduction

Infroduction and our appreciation

Beyond Sarbanes-Oxley, there exists increased attention on the governance of organizations such as
the Utah State Bar. In addition, stakeholders of such organizations have raised their expectations
tequiring a heightened level of accountability and broader openness than in the past. The purpose of
this report is to assist the Bar Board of Commissioners in its governance of the Utah State Bar.

We wish to thank the many individuals who have participated in this project. Without exception, we
were greeted warmly and openly by all whom we contacted to participate. We recognize that
participants had very busy schedules and were willing to offer their time freely. Without this

ﬁviﬂjngncss to participate, out task would have been impossible to complete.

Of course, we were unable meet with all Commissioners and others who expressed interest in
participating in this project, largely due to time availability and scheduling. We thank all those who
were willing to participate but with whom we wete unable to visit. We also thank all the interviewees
who provided ideas for other interviews.

Our methodology
Our task was to analyze the Utah State Bar Board of Commissioners (“Board”) on thcse dimensions: -

the Structure of the Board, Wthh includes an analysls of the size, conﬁguratton and

elections;
the ability to meet Objectives, which includes Admissions, Discipline, Continuing Legal

Education (“CLE”), Public Outreach and Member Benefits (collectively “Other™);

e the Monitoring function of the Board.
the Communication amongst the various stakeholders, which includes the Utzh Supreme

Court (the “Court”), the Board, the Executive Director of the Utah State Bat and his staff,
various Sections, Divisions and local Bats, as well as “rank and file” membets. Note here
that we consider communication in all of the other sections (Structure, Objectives and

Monitoring) either implicitly or explicitly.

Our approach included interviews with operation personnel, governance bodies and stakeholders of

the Bar. We also performed an analysis of Bar meetings and of organizational and other pertinent
documents. Our interviews included over forty individuals, including membets of the Court and
Court officials, past and current Board Executive Committee members, past and current Board
Presidents, past and current Commissioners, the Executive Director and key staff members, Bar

members, and members of key committees and divisions. Additionally, we interviewed outside

paries including the Director and Counsel of the Division of Occupational and Professional
Licensing (“DOPL”) and one of the Bar’s registered lobbyists.
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,j As patt of our engagement, we also contacted- Executive Directors and Bat Presidents in Arizona,
o Idaho, Nevada, New Mexico, Colorado and Wisconsm :

M The mformatlon obtained from the interviews and other subject matter was utilized in brainstorming
sessions with internal specialists at Grant Thornton and then taken to further analysis. The resulting
L recomrmendations, conclusions and examples are included in this repott for the consideration of the

Board.
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Structure

The implications of being an Integrated Bar

The unique status of attorneys in our democracy has a major impact on how the Board carries out its
objectives. The practice of law is inherently part of the judicial branch of government. This means
that the individual professionals who practice law are held to be doing so as part of a governmental
function. This is very different from other professionals in our society. Physicians and engineers, for
example, practice as professionals but are in no way considered part of a branch of government when

they ate petforming as professionals.

The Utah State Constitution states that “The Supreme Coutt by rule shall govern the practice of law,

including admissions to practice and the conduct and dlsclplme of persons admitted to practice law.”

(Article VIII, Section 4). Consequently, admissions and discipline are the responsibility of the Coutt,
and it has delegated that responsibility to the Board and the Executive Director and staff. Based on
the constitutional mandate, admissions and discipline ate the only regulatory requirements of the
Court. Over the years, the Court has seen the value of CLE and has mandated that attorneys
constantly update their knowledge in this manner. The Board and the Executive Director and staff
are similarly tasked with other things pertaining to the practice of law, such as Public Outreach and
Member Benefits, as defined above. CLE and these “Other” matters do not have the weight of
constitutional authority, but they have, nonetheless, become patt of the landscape either through

continued practice and speciﬁc Court edict.

Granting a defined set of individual professionals an official role in gove.mmenta.l business i is not a
trivial step, nor are the consequences of doing so perceived in the same way in all states, and so the
philosophies for how a state Bar association should be run have evolved in two different directions.
When 2 Bar association is organized such that the Court, a2 Board and/or an Executive Director and
staff petform both regulatory and so-called “Other,” activities for a combined yearly fee, it is termed
an Tntegrated” Bat. When a state Bar does not require this connection, it is known, not surpdsingly,
as a non-Integrated Bar. In a Non-Integrated Bar, practicing attorneys are required to support,
through yeazly fees, the regulatoty activities, but have a choice in supporting finandally the “Other,”

association-type activities,

Approximately 32 of the 50 states, including Utah, have Integrated Bars. In both Integrated and
Non-Integrated Bats, the administration of regulatory matters may be handled by the Court or it may
be delegated. For example, an Integrated Bar may have the Court, an Executive Director and staff or
an outside board handle admissions and discipline, Further, the Court or an outside board may also
handle Admissions and Discipline in a Non-Integrated Bar. In both Integrated and Non-Integtated
Bars, the association-type functions are typically handled by an Executive Director and staff. Again,
the distinguishing feature of Integrated versus Non-Integrated Bars includes the voluntary or non-

voluntaty nature of payment for association-type functions,

Utah’s decision to be an Integrated Bar is based largely on its history and culture. Based on our many
discussions with Bar stakeholders, there appears to be no general interest (or current structure or
ability) in moving toward a Non-Integrated Bar, However, there are some benefits associated with a
Non-Integrated Bar that should be identified and discussed in this report, in order to provide a
balanced observation, The recommendations we make are geared toward continuing an Integrated
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Bar approach, as that is the current and likely long-term model the state of Utah has adopted and will

continue to maintain, Qur discussion of a2 Non-Integrated Bar is discussed, rather than as a
recommendation, because we want to address the benefits 2nd implications of the type of Bar model
Utah utilizes, but do not see moving toward 2 Non-Integrated Bar as a plausible recomrnendaﬁon in

the near term.

One primary benefit to utilizing 2 Non-Integrated Bar is that of the relative market forces in effect,
Market forces are often very powerful in helpmg cuttail inefficient and tnwanted uses of member
fees, particularly with regards to association-type activities. Utllizing 2 Non-Integrated model forces
the administrators of association-type fees and activities to compete for merber dollars, In an
Integrated Bar, members are 2 “captive audience” with regards to activities outside of regulatory
matters. They must pay for both regulatory and association-type functions or they cannot practlce
law in the state, They pay full fees, even if they have limited ot no access to various “Othe” services
provided by the Board or the Executive Ditector and staff.

We fully recogmze the phﬂosophical and practical implications of movmg toward a Non-Integrated
Bat. Most immediately it would put at tisk 2 meaningful portion of the budget including that

_component v which includes the assodation-type functions. ‘Eventually it would most likely result in

assoqaﬁon—type functions devolving to a regional level” as attorneys in’ vatious’ parts of the state
organize themselves more fully to deliver these kinds of setvices. In other Words, those providing the
“Other” services (including state and local Baf organizations) would become more efficent and

‘attuned to market forces and demands, For example, should they prov-.tde setvices not demanded by -

the members, there would be little or no participation. Conversely, if setvices are provided for which
thereis a speclfic demand paruczpaﬁon would likely increase and be highly valued,

There are additional benefits and drawbacks with both type of Bar organizational models, Fot
example, in a Non-Integrated Bar, certain fee-paying members may be mote compelled to accept the
setvices and benefits offered. Next, the idea of requiring a member to pay for potentially unwanted
or unneeded service likewise raises concetns in a “free market.” On the other hand, banding togethet
ds a group provides the opportunity to negotiate better-rates and terms that benefit all members.

Decision-makers at the Board level are elected and are collectively representative of all members.

Members have recourse by removing representatives who do not comply with the needs of their
members, 'This representative form of government allows the rank and file member to ‘20 about
theit business” and at the same time have a voice in the governance of the Bar, and take part in
decisions related to assocmtion—type benefits through theit duly elected Comrmssmners and Bar

Presidents

) Size of the Board

Throughout this project we were given varying feedback regarding the size of the Board of
Comumissioners. Some interviewees said it was too large, while others petceived it as adequate, When
we interviewed out-of-state Bar leadership we noted that the size of their boards varied significantly.
For example, in Atizona, there are about twice as many active Bar members as in Utah and their
board is comprised of only 29 board members. However, 26 of the 29 board members have voting
rghts, whereas in Utah only 15 have voting ability. In Idaho, there are ﬁve voting Commissioners,

and it’s Bar membership approximates 5, 000 mdmduals ' :

New Mexico is sm:ular to Utah in terms of acﬁve Bar m;*.m‘befs with approximately 6,000 members
and 22 board members with 19 voting. On the high end, in Colorado, the only Western Non-



Integrated state, there are about 150 board members serving approximately 16,000 Bar members. |
Howevet, a comparison between Colorado and Utah may not be exactly pertinent due to the Non-
Integrated versus Integrated nature of the respective states. Colorado also has an executive
comrmnittee of 22, whereas Utah’s is currently six, The Colorado executive comrmittee meets every
other month, and the board meets once or twice a year. In Utah, the Executive Committee and

Board meet about 10 times a yeat.

We attended a Commission meeting, which we observed and we perceived that it was conducted
very professionally and efficiently with a great amount of relevant focus on matters of strategic

importance.

In our tesearch, we found no authoritative pronouncement dictating Bar association board size. It
appears that the local culture, legal needs, customs and desires have dictated the size of the respective

states’ boatds.

During the course of our intetviews with Utah State Bar stakeholders, we also learned that this same
topic of Board size has been frequently discussed. Additionally, we learned that previously unheard
voices have been recently added to the slate of non-voting Commissioners. Examples of valuable
additons to the Commissioner group included members reptesenting Paralegal and Women’s
Divisions, We sense there has been a great effort to be very inclusive when it comes to vatous
positions and points of view within the Bar community. Yet there continues to be 2 lingering

question about board size.

We suggest that the persistent question of Board size results from different, though unacknowledged,
expectations. Traditionally, nonprofit boards of directors fulfill two roles: governance and
fundraising. For the Utah Board of Bar Commissioners and the Executive Director and staff the
governance role is highly relevant, and fundraising is not. In the case of any association, the Board of

directors’ meetings are intended to facilitate the communication channel. In many ways, the value of

any association lies in its ability to produce for its member’s reliable information in a timely manner.
In this context, the board of directors’ meetings represents tightly-packed information sessions
whose contents can immediately be ttansmitted to vatious constituendies.

We recognize that there are an abundant number of commmunication devices currently utilized by the
Board and the Executive Ditector and staff. Examples include the Bar Journal, the websites,
newsletters, emails, and other sources. The frequency of the Board meetings and the diverse
representation at these meetings represenf a quicker means of communication than these devices,

and represent a sometimes less filtered communication method.

We believe that the perception of an unwieldy board of directors arises from a confusion of the
governance role in contrast with the communication function. In essence, the duly elected
Commissioners attend board meetings for governance purposes, while the rest of the attendees
attend for communication purposes. No serious student of bozrd governance could argue that a
board of fifteen voting members constitutes an overly large governance board. Yet when two dozen
people attend a board meeting of a board with only fifteen members it is fully understandable that it

would be perceived as being too large.

For instance, as a voting member of the Board, one may not fully appreciate that the role of non-

voting members is communication. As a voting, elected Board member, one has a responsibility to
both participate in governance and has the ability to communicate to respective constituendes.
Attendance by non-voting members may appear to 2 voting member to complicate and weigh down
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the proceedings. However, once undetstood that a non-voting members® attendance is for
communication putpose, the perspective may change, Periodic emphasis on the respective roles of
voting and non-voting Board members will assist in reducing the concetn over the size of the Board.

Recommendation quélifications'

As we begin making our recommendattons we want to highlight three qua_hﬁcauons to the
recommendations. Fitst, as Utah has decided to utilize the Integrated model for the administration of
Bar activities, the recommendations we make below are related to utilizing that model. Some inherent
benefits are lost by utilizing an Integtated Bar model, such as market forces as discussed prevmusly

- The recommendations below are designed to compensate for some of these losses.

Second, by stating there is some inherent disadvantage to utilizing an Integrated Bar, we are not
suggesting that moving to a Non-Integrated Bat is a preferred solution. Both models, as we discussed
above, have significant benefits and drawbacks. We are offering our recommendations on the cutrent
and long—term structure of the Bar Which is that of an Integrated Bar model. :

Third, our recommendauons should not £ be viewed as-a_checklist that needs to, be adopted by the
Boztd and the Bar in total. We expect the Board and other stakeholders to have a robust discussion-

. about out recommendations and adopt, modify and utilize the recommendations below in the form

and nuamber that best suits the needs of the Utah State Bar and Board of Bar Commissioners, The
recommendations are, for the most part, gnidelines which provide opportunity for personahzed and

selective utilization.

ARecdmrﬁéndation .

1. Coansider changmg Board meetmg attendance pohc1es to emphas12e tra.nsparency

If Board meetlngs currenﬂy ate used for the parallel purposes of governance and communication,
Commissioners may want to considet different approaches to meeting attendance policies. Thete is a
landable theme of transparency in the recent attempts to bting non-voting members to Bar meetings,

A and this could be encouraged in several ways:

»  Keep the current mix of voting and non-voting members, but repeatedly be explicit about
- the differences in the roles and expectations. For example, remind all in attendance at the
beginning of each meeting of the differences and then take votes by name of vottng membet

or by written ballot,

e Keep the curtent mix of voting and non—votmg mernbers, but arrange for voting members
to be seated around the Boatd table and non-voting members to be seated elsewhere, as is
cutrently the case, However, reserve the right to excuse non-voting members and go into
executive session under specific citcumstances.

o Eliminate the attendance of non-voting members in meetings but announce that all Bar
association meetings will be completely open to the public. Run 2ll meetings as described in
the bullet immediately above, reserving the right to excuse public observers and to go into
executive session as necessaty.

Note: We did nor observe the use of @ consent agenda in written doouments or at the Board meeting we attended, A
consent agenda can save lime by sireamlining the voting _pracm Jor routine, Non-controwma/ dterns in a ng/e wp-or-

" down uoz‘e



Composition

We have also developed an understanding during our work that there is concern over the
composition of the Board. Specifically, there is a perception that the Board is dominated by large Salt
Lake City law firms. As an objective check on this concern, we requested a list of all new
Commissioners beginning in 1980 through 2006, and we partitioned each of the Commissioners into
two categories: geographical location (Salt Lake area, which corresponds to the 3 Division — Salt
Lake, Tooele and Summit Counties or Out of the Salt Lake area, which includes the rest of the state)
and firm size (Smnall ~ ten or less; Medium — 11 to 50; and Large — 51 and over). The categorization
and size break-downs of Small, Medium and Large are subjective and somewhat artificial. The results

are listed below:

Chart one —Geogtaphical location: N
Since 1980, 32 Non-Public Member Com.qﬁssioﬁgrs have been from the Salt Lake area and 16 have

been from outside the Salt Lake area.

F Commissioners Since 1980

SLC
® OUT

Note that there have been more than 48 new Commissidners since 1980, but these have largely been Public Members and

thus they are not included in the above graph.
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* 7,000, ot 61%, of active B;

Chart two- Firm size:

The chart below indicates that about 82% (36 of 44) new Commissioners since 1980 have been from
law firms that have 50 or fewer attorneys. :

Law Firm Size - Commissioners 1980 - 2006

Small (1-10) ~  Medum (11-50) Large (51+)

Note that Public Members and-C m.rmssxon ere not inclnded in the

graphs above,
Accordmg to recent sta ) { 4 300 of the neatly

Salt Lake and Summit Countle ve.highl of new Commissioners
since 1980 ate from the Salt Tale af ) . : tend “are
past results, and past geographical divisions ate essentially unchanged, there is a strong cortelation |
between number ot percentage of potential Comnussxoners in a given ares, and the number and
petcentage of actual Commissioners.

'Eight of the new Commissioners since 1980, which ate categotized as coming from large law firms,

are from the Salt Lake area. This is to be expected as Salt Lake is considered to be the only city in the
state that can sustain a latge law firm. In total, 18% of new Commissioners since 1980 have been
from large firms. Thete has been a mix of Past-Presidents, the Current President and the President-
Elect from the Salt Lake atea and outside of the Salt Lake atea. Based on this limited analysis, it
appears that cutrently, the perception of the Board being dominated by latge Salt Lake law firms is
more perception than reality, Finally, during a number of meetings with interviewees, we noted that
there was a strong desire by these individuals to avoid the perception that the Board is dominated by
large law firms. For example, the recent President-Elect election, two non-Salt Lake Comtmissionets
from smaller sized firms wete encouraged to run to avoid the big-fitm perception, which indicates
there is an effort to spread the presidency between rural and urban Bar mernbets thus prowdmg
broad representation at the President level. :

A concetn brought to our attention was that more time was spent during Commission meetings on

less substantive, “social” activities, than on more weighty, “professional” matters. As a response to-
this concern, we requested copies of the Commnission Meeting Agendas beginning in December 1996

10.



— September 2006. The purpose of this request was to perform an analysis on Agenda items,
categorizing them into either Social or Professional matters, and to determine how much time during
Commission meetings was spent on each. We recognize some inherent weaknesses in this analysis.
For one thing, we are subjectively categorzing agenda items. For another, we cannot make a
determination of actual time spent on each agenda item, not can we determine if the item was fully
addressed or even if it was addressed at all. Nevertheless, the analysis does provide some insight into
matters deemed worthy of discussion at Comrnission Meetings for nearly 10 years.

In our random sample of about 30 Agendas spanning the timeframe of December 1996 — September
2006, we categorized only 21% of the Agenda items as Social matters, such as planning retreat dates
and identifying award recipients. The Professional matters represented the vast majority (79%) of the.
Agenda items, and included items such as Judicial Council Reports, Proxy Voting Policy, Review of
Multistate Admissions Initiative, etc. This analysis seems to indicate that a substantial amount of time
is spent in Commission meetings on more Professional, regulatory matters.

Conversely, it is in the “Other,” public and member welfate matters, that there is the most leeway in
terms of what the Board and Executive Ditector and staff can do, Itis hete that the Board and the
Executive Director and staff should be more accountable as they are spending fees that ate provided
by a membership that may not appreciate what is being done with its money. Admissions and
Discipline, and to a large extent CLE, are highly regulated and leave little room for the Board or the
Executive Ditector and staff to act without Court approval. As such, the Board needs to weigh how
much time is spent on “professional” mandatory-type activities and on the more discretionary

matters.

In general terms, it could be argued that about 25% of Board meetings and effort should be devoted
to each of the following: Admissions, Discipline, CLE and “Other” matters. Our analysis shows that
during Bar Board meetings “Other” matters account for about 21% of the focus. However, it could
be argued that oz ime at Board meetings and effort should be devoted to “Other” activities, due to
the broad range of efforts and relative responsibility the Board has over these matters.

Elections

Elections to a position on the Board occur.for the President-Elect.and for each of the
Commissioners. Commissioners are elected for a three-year term, and ate voted in by members in
their respective Divisions. Election to the presidency of the Board is a two-fold process: potential
candidates are submitted to the Commission by Commissioners and the Bar membership at large.
From all of the nominated candidates, the Comrmissionets select two for a state-wide election. Votes
are delivered to and tallied by the Executive Director and his staff. The process is largely manual, but

electronic solutions are currently being considered by the Bar.

It was out of the scope of this engagement to observe the election process, Rather, our objective was
to gain an understanding of the process, and offer any value-added insight. The vaded election
processes for President-Elect and Commissioners are effective in that there is a form of direct
zepresentation at both the Commission level and for the President-Elect. Additionally, governing the
Bar at the Presidential level requires ample time, dedication, knowledge and experience. Allowing
Commmissioners to nominate potential Board Presidential candidates provides assurance that such

qualifications will be sufficient, :

11
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Conversely, the most recent Past-President, the Current Pres1dent and the Presldent-Elect each have
emerged from the ranks of the Commission. In theory, any Bar member can be elected to 2
Commission seat, setve for a number of pedods, netwotk with- Bar members and other
Comrnissionets, petform at 2 h;tgh level, and ulttmately seek a.nd obtain 2 nomination to be Board

Pres1dent.

One area for potential concern is the integrity of the election process, though no one has a]leged any
itregularities in the coutse of our interviews. The vote delivety and tallying processes may not be
adequately independent to give Bar members comfort that they were conducted objectively. We
cannot be certain if election-related By-Laws have been properly observed. In the Monitoting section
below, we outline 2 number of oppottunities the Board has in order to improve its functionality for

this and other areas of governance. -

In the cotporate world, many boards have a separate, independent committee in chatge of the
auditing function apatt from, but members of, the board, generally called an audit committee. The
role of this committee is to hite external, financial anditors; to hire fire and consult with the internal
audit ditector, and to apptove the year’s auditing: plan, both intetnal and. external. The role also
includes monitoring suspected or known fraud, conflict of interest and the financial reporting
function. We did not note such a committee at the Bar’s Board level We will address this

observation further in the momtormg section of this report. . N

12 -



) Objectives

[

P A framework for understanding the Utah State Bar Board of Commissioners as a

r“} nonprofit entity

M Ovet many years of work with Nonprofit organizations, we have developed the following framework
as both a guide to action and a diagnostic tool. In a Nonprofit organization such as with the Utah

] Bar and its Board of Commissioners, the vision is a highly personal experience often held only by the

_ founder or an established CEO. But such a vision is so personalized and unique that it is difficult to

[ communicate widely. A Nonprofit otganization needs something more direct in order to inspite and

.. : motivate its metnbers, staff, leaders, volunteers, and professional community. This is the tole of the

[ otganization’s mission, which is the primary tool for communication with both internal and external
audiences. '

—_
N

Organizational

,/ Structure \

From the mission comes an organization’s
strategy, the entity-wide commitment to
where the organization wants to be several
years in the future. In turn, executing the
strategy involves making choices about
structure, both corporate and operational,
which then go a long way toward determining
how the entity allocates its resources. This is
why the budgeting process in an organization
often seems anticlimactic - in many ways, it
is. Resource decisions are so tied to structure
that it would be self-defeating not to allocate
resources largely according to stmictura]
dictates. Finally, the scope and allocation of
resources has a feedback effect on the
attainability of the mission. Throughout, the
overriding objective is to align strategy,
structure, and resources for maximum
effectiveness. Throughout this report, we will
use the above framework to analyze certain
aspects of our observations, and to offer
suggestions to the Board.

13
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- Boatd of Bar Commissionets (Board) and an Executive Ditector

© responsibility and functions of the Board and the Executive
- Ditector and staff are structured in four broad areas, as shown in

‘The Other broad categoty is association dtiven in nature and

The Bar Association’s organizational philosophy

The Bar, and subsequently the Board’s overall mission has been defined by the
== . Utah State Constitution and the Utah Supreme Court and includes: "regulating
/ admissions and discipline and fostering integrity, learning, competence, public
service and high standards of conduct." The Court has also instructed the Bar

o "provide a forum for the discussion of law reform anid the practice of law
and encourage practices that will advance and i mprove the honor and dignity

\‘{ . - ofthelegal profession
e "\ : :
\¢ .
N5,
N
\ ‘:
~

The Coutt’s sttategy for carfying out its tission was to establish a

and staff to regulate much of this responsibility. The areas of -

Nustration 1 below: Admissions, Discipline, CLE and “Other.”

gerierally includes two types of activities categorized by Grant :-
Thotnton as Public Outreach and Member Benefits, Public |
Outreach includes such things as various activities to honor and !
recognize service to the legal community and the public at large, | |
and to keep the public aware of, and educited about, important

’ legal developinents and activities, Public Outreach also includes Fee Arbitration and othet similat -

services. Member Benefits-iricludes such things as the Bat Joutnal, Casemaket, IT support, Lawyers-
Helping-Lawyers, various annuzl Bar member meettngs, group negotiations for items that will benefit’

. Bar menibers, etc. We also utilized the representative structute below to guide us as we petformed
our wotk, Note that in this repott, “Other” and “association-type activities” and “Pubhc Outreach

, and Membcr Benefits” are used synonymously.

BZO—~nn—-J T >

[.— Tlustration 1

14



Recommendations

2. Formally utilize the Non-Profit Framework when analyzing any project that falls within
the “Other” category

Based on our observations and interviews with vatious Board members, the Executive Director and
staff, as well as participation at various meetings, we sense the Board is generally utilizing the steps
listed in the non-profit model. However, this is likely done very informally, and may not be used in
all drcumstances. The model is very intuitive. But having it firmly entrenched in Board and other

meetings will enhance the opportunity for success.

As an example, each time a new “Othet” event or activity is proposed; the Board members should
begin with whether ot not that event ot activity meets the vision and mission of the Bar. A strategy
should be identified to carry out the event or activity. As strategy is discussed, consideration should
be given to the structure and resources available to successfully accomplish the task. This Model
should be used in conjunction with the long-tetm strategy by identifying an activity performed and

measuring its results against the Bat’s mission.
This model also envisions the Board properly communicating its desires to the Executive Director,
who in turns communicates this to the staff. At key, well-defined intetvals, the staff should repott to

the Executive Directot where they ate on each project and the Executive Director should in tutn
report to the Board. This reporting, at all levels, should concenitrate on defining key measurements of

* success, on defined reporting intervals and on holding accountable, and on rewarding, those who are

tresponsible for the results.

The Non-Profit Framework is best utilized by the Bat with a formal methodologj of setting strategy,

‘ docurnenting direction to the staff in the form of objectives, and measuring performance against the

objectives and strategy.

3. Regularly formulate and document a long-term strategy for the Bar

Without a long term strategy, the Board and the Executive Director and staff must necessatily
respond to developments of strategic importance on a short term, operating basis. Absent such a
strategy, the association has fio effective way of assessing if it is achieving its objectives. More
important, the Bar Board of Commissioners has no effective way of assessing its own performance,

nor that of its Executive Director.

With a formal long term strategy in place, planning for yearly activities at the beginning of the new
President’s term will be easier and more synergistic. The new President will discuss his or her agenda
with the Executive Director and Board, who will determine the plans for that year within the context
of the longer term strategy. The Executive Director should set specific, objectives, actionable goals
and a timetable for achievement, These documented goals and objectives, known as the annual
strategic plan should formally be presented to the Board for its discussion and to compare it with the
long term strategic plan. Once agreed to, the annual strategic plan and its corresponding policies and
procedures should be the focus for the year, and there should be 2 formal mid-year and year-end
report on these matters. This process provides a method to increase the accountability and
effectiveness of the Executive Director and the President to -the Board, the Bar members, and
ultimately the Court. The strategic plan, with all of its components, is intended to include both
regulatory and association-type activities of the Bat. An example of this approach is included in

Appendix A for reference purposes,

15



We recognize that the Boatd and Executive Director and staff have been mostly effective in the
periodic operation of both regulatory and association-type activities. The focus of the Bat’s efforts in
previous years has largely been short-term in nature. Our recommendation is designed for the Bat to
build on its short-term focus, formalize it and expand it to include 2 cioser z.hgnment wﬂ:h a long-
term strategic plan. . :

The Iong-te'rm minds‘et of the Executive Director

Cutrently, the Executtve Director s staff is composed of apprommately 30 individuals who petform
both tegulatory and association-type activities. The Boatd of Bar Commissionérs is composed of 25
members; 15 of whom are voting membets. The Board has 2 President who setves for one yeat, 2
President-elect who “shadows” the Board President for a year, and 11 elected other-voting
Cotmmissioners, who - represent five geogra.phlcal ateas of the state. These other voting
Commmissioners are elected for th.ree-yea.t terms by Bar membetship. The Bom:d also has two voting
Pubhc Members who are appointed by the Court for three yeats.

'I‘he non-voting members of the Boatd consist of two ABA Delegafes the deans of Utah’s two law
schools, the most tecerit Past-President, and certain special-interest members, which include: the
Minotity Bat, the Pa.ralegal Division, Women Lawyess, the Young Lawyers Division and a Supreme

E Cou.rt Lla.isom :

F1tung1y, the Board and the Executtve Ditector and staff allocate significant tesoutces to the
combination of admissions and discipline efforts, While these two functions ate both’ expected to
help the Court achieve its mandated objective of improving the practice of law, they ate starkly
different from each other. The admissions process is designed to petmit only qualified individuals to
practice lzw, while the disclphna.ry process is designed to disqualify i incompetent ot unfit individuals,
The paid admissions staff is relatively small; the pzid dxsmphnary staff is relauvely large. The
admissions process is more or less designed to pay for.itself. The disciplinary process could appeat
unethical if it were designed to pay for itself as there would be an incentive to dlsclph.ue those who
are not in need of discipline in order to collect fees and fines. The admissions process is comprised
of a latge number of volunteers; there are fewer volunteers in the discipline process. The paid staff
members administrating admissions repott directly to"the Executive Ditector, and have no “dotted

lines” to any other entity. The paid staff for discipline likewise report to the Executive Directot, but

are understood to have a “dotted line” responsibility to the Court and other entities. In most
instances, the Executive Director represents the staff at the Board level. The allocation of tesoutces
and the lines of authority for these objectives appear as though it is geared toward the budget process
and it may not be associated With a strategic plan previously recommended. This is another indication
that there are improvements to be implemented in ordet to provide more direcuon for short term

actwittes in line with 2 long-term strategxc plan.

The Executive Director pos1tton is cutrently designed to bea one—yea.t appointment. This appears to
be a vestlgial element of an historic attempt to make the position highly accountable by making it
subject to govemance piessures on an annual and shoster term basis. In practice, however, the one
year term is unobserved and the incumbent is routinely reappomted This seeming incongruity is
actually quite logical, since the Executive Director position is the chief source of institutional
con51stency as the voting Commissioners have three year term limits. However, the paradoxical effect
is that highest ranking staff pos1110n which is designed to be the most accountsble pote.nha]ly
becomes the least accountable given its short term nature. . .
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In order to more effectively integrate the long-term strategy and objectives of the Bar with its daily
operating activities, it becornes imperative that its executive or operational officer shares these goals
and has the mindset of sustaining them for the longer term. The effect of giving the Executive
Director an extended term is that of enhanced accountability and a resulting focus on improving
opetations in conjunction with the Bar strategy. It also creates an environment that preserves an
adequate amount of the Executive Director’s focus' for subsequent Bar Presidents and

Commissioners rather than the potential for directing an undue amount of focus on the near term in

order to secure a subsequent term.

4, Restructure how the Executive Director is employed, compensated, and evaluated.

The chief executive or operating officer'of any entity should be held to 2 longer time frame than one
yeat. Judging this leader on the basis of decisions made, initiatives implemented, and performance
evaluated within one year tewards the individual for short tetm thinking and actioms. It is
recommended that the Executive Director be given a longer term (3-5 yeat) contract and that the
Executive Director is then evaluated annually for performance based compensation contingent on
his or her ability to execute the long term strategy described in the previous recommendations. The
cutrent atrangement may discourage an Executive Directot from providing constructive cHtidsm or
questioning association-wide activities, programs, plans or decisions. The Executive Ditector works
for the Board which is charged with determining the compensation for that position and the decision
to renew the employment contract, yet both parties are cutrently locked into a short term managerial
time frame rather than operating with a shared long term, gxeéuﬁ?e perspective. An example of an
effective longer term compensation artangement includes a set salary that is reasonmable and
additional performance based incentives such as 2 bonus that may be utilized to encourage the
achievement of the objectives communicated by the Bar Commissionets and President. :
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Monitoring

To effectively goverﬁ the affairs of their otganization, 2 Board of directors must monitor its

effectiveness. Monitoring relates to both the concept of overall accountability and activities related to
internal controls. The latter category includes things like annual audits of operations, whlstleblower
funcuons fraud detecuon and conflicts of interest.

Regarding the overall accountability associated with regulatory matters (Admissions, Discipline and
CLE), the Board, the Executive Director, and staff, appear to be meeting theix formal and informal
objectives. There ate cleat reports issued, at both the Board and Coutt level, in associztion with these
activities, follow-up matters are reported on, and deadlines are met. However, the “Other”,

_association type activities of the ‘Board, Executive Ditector and staff, are less formally controlled,

monitored or reported This leads to less clear accountability for both the Board and the Executive
Director and staff in the “Other”, association type matters. This informality is a soutce of some
concern, but may be rer.nedied by many of the recommendauons in this repott.

As contemplated in the recommendations of this report, the estabhshmg of key, measurable results
ate paramount to executing an effective strategy to catty out the mission, vision, objectives and goals

of the Boatd and the Courts. Objectives need to be clearly spelled-out and communicated among all

levels of governance and management. Duting specifically-defined intervals, such as quarterly, bi-
annually or at the beginning, middle and end of the year, the results should be communicated and
those responsible for the tesults must be held accountable and tewnrded for successfully meetmg the

© strategic goals, This is especmlly true in the “Other” category due to the nature of the activities in this
© arena. : :

Duting the course of our interviews, there emerged a possible concérn that conflicts of interest and
ineffective programs, if any, would not be identified and resolved in 2 timely manner, This potential
concetn was also coupled with suggestions that certain operational policies and procedutes within the
“Other”, association type activities, needed to be better formalized or de51gned We noted that there
were also some security concerns over confidential data and information in the Admissions and
Discipline processes, These concerns indicate some possible weaknesses in intetnal controls both at
the governance level and at the operational level. Since the scope of this engagement was to look

. only at the corpotate governance by the Board, we could only note the possibility of the existence of

internal control weaknesses, rathér than pursue them further.

Our interviews and analyses clearly revealed that the cutrent Board President, the Board, and the

Executive Director have a very close relationship that assists in the effective accomplishment of the
important tasks they are assigned. These individuals appeat to accomplish quality wotk cons1denng' ;
the limited nu.mber of staff assigned to them. :
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Recommendations

5. Institute Periodic Operational Audits of the Executive Director and Staff

To our knowledge, there has been no operational review of the Executive Director and staff since
the appointment of the current Executive Director. Back in the late 1980° and early 1990s, the Bar
faced a significant financial problem. One remedy for this issue was to perform regular financial

audits. The Bar has annual financial statement audits as a result.

We see the current project of Corporate Governance, and the subject matter of this report, as the
next step in assessing the overall health of the Utah State Bar. A final step in this assessment is to
have periodic operational reviews. These types of reviews are a regular facet of corporate America,
and ate viewed as having deterrent and detective benefits that add consultative value an
orgamzauon s operattons These types of reviews are valuable to both the Board and the Executive
Director and staff in providing an objective assessment relative to the achievement of the Boatd and

management’s objectives.

N

The current staff structure is not at the optimal size to support a full time operational audit function.
Therefore, we offer possible options as tecommendations to the Court and the Board:

Cutrtently, the Coutt has an internal audit fanction, It may be possible for this group to take on
the role of petforming yeatly, risk-based operational audits of the Bat’s day-to-day activities. A
significant increase in Court auditors does not seem hecessaty to accomplish this function, and a
significant reduction of the Court auditors’ yearly schedule likewise does not appear necessary.
Two to four operational reviews could be performed yeatdly without imposing a significant
burden on the Coutt auditors. The dtawback to this option is that there may be policy and
adversarial relationship issues related to this option.

The tole of the Bar CFO could be expanded to include an operational auditing function. The
benefit of this option is the CFO is already on staff and therefore knows the operations well, and
could incorporate necessary controls and audit functionality faitly easily and with relatively little
additional cost or committed houts. The drawback to this option is that there is lacking
independence of reporting and a corresponding lack of objectivity. For example, the CFO would
report to the Executive Director and would also be auditing the Ditrector’s operations, as well as
the financial work that is the responsibility of the CFO. Ideally, the auditor should report to
mdependent members of the Board.

A part-time, independent operational anditor could be employed by the Bar to petform
infrequent audits, This would be least costly to the Bar; howevet, the appropriate skill set would
be more difficult to find for a part-time employee in this capacity.

The Court and Board could employ outside experts to perform periodic operational reviews.
This option is optimal in terms of independence and objectivity, but is likely more costly than

the other options mentoned.

We recommend that the operational auditor(s) assists the Board and the Executive Director in
establishing a risk assessment that is tied to the newly established strategic plans and corresponding
objectives, The risk assessment includes areas of financial, operational and compliance objectives and
is scored based on the probabilities and magnitude involved with the non-achievement of such
objectives. Next, we suggest that the operational auditor(s) review all of the Bat’s policies and
procedures, comparing them with strategic planning and objectives and then ensuring that the
policies and procedures are designed to mitigate significant risks identified in the zisk assessment.
The operational zuditor(s) is then pivotal in advising the Board and the Executive Director as to the
appropriate redesign and proper implementation of internal controls related to the achievement of
key objectives. Audit programs are then created by the operationzl auditor(s) to monitor selected key
controls and to perodically test them for operational effectiveness. Reports to the Executive
Director end selected members of the Board then communicate control weaknesses and
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recommendzations for change and improvement. Examples of these recommendations, not
necessatily specific to the current Bar might among other examples,‘ include: ’

Review of and compha.nce with conﬂ.tct of interest poltcies

Computer secutity issues

Ineffective or unprofitable programs in both the regulatlon ot assoc1at10n-t-ype areas
Financial accounting ot budgetaty concerns : : :
Compliance with Court rules and laws

Review of the elections process

6. Create an Independent Committee Function

To complement the other observations and recommendations in this teport, we recommend that the
Bar establish an Independent Committee, This committee consists of © mdependen"’ members of the
Board and they setve to ovetsee the operational audit function and communicate with the complete
Board on matters related to financial audits, conflicts of interest, potential fraud and other matters
requiring independence and objectivity of thought. It is advised that the Independent Committee
include at least one member who is considered 2 financial expert. We recognize that the Bar currently
has at. least one non-vottng Public Member of the Board Who quahﬂes as this expert

Vatious conﬂgu.taﬁons of this COmImttee ate suggested as fo]lows

o The Pubhc Members of the current Board could be relegated to non-voting status, in ordet to
make them more independent, and they.could be assigned to the Independent Committee
Function. This Committee could also function also as the Budget Committee. The ob]ectlve in
utilizing Public Members without a Board vote is to have mdependent body setve in this vital

- monitoring role. In addition to the two Public Members serving in this functton, another Ex

... Officio.mefxibez(s), ot voﬂng membex(s), could be patt of this Committee. -

& The Coutt could appoint two to four new individuals to- fanction on the Board only as

Independent Committee members who are removed from Bar operations and the standard

affairs of the Board. Appointing new Board Members to 2 new Committee may provide a fresh

look and the desired independence; however it may add unnecessaty layers to the a.h:eady large
structure of the Bar Board.

Thete are other configurations that could be employed. for the makewup of this Independent
Committee. We simply recommend that these members be independent from Bar operations and the
_ normal activities of the Board and that they possess the propet background and experience We
. recommend that the Independent Committee consist of 2 CPA and a member who is experienced
" with Not-For-Profit Boards. All membets should obtain a thorough vnderstanding of the Bar, the
Board, its strategic pla.n objectives and Bar policies and procedures. The group should create an
Independent Committee Charter and meet with the operational auditors at least once a quattet to
discuss findings. The Independent Committee should also meet with the external, financial statement
auditors at least twice a year to discuss the andit planning and to receive the results of the audit. The
Independent Committee is also integral to the Wlnstle-Blower recommendaﬁon explained below: '
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7. Establish a Whistle-Blower Function

Whistle-blower policies and procedures provide a channel through which Bar staff, Bar and Board
members, and even the legal community can anonymously report concerns regarding fraud, conflicts
of interest, other breakdown in internal controls, financial reporting issues and other areas of major

govemance concern.

We envision this function being petformed by an Independent Committee as described above, or
possibly by an administrative function of the Court. Should the Court and the Board decide to forego
the recommendation to utilize an Independent Comrnittee, a Whistleblower function should still be
considered. !

Throughout our interviews, we recognized that there are some very strong and active informal
“whistleblowet” activities. In some instances, cormplaints, almost verbatim, were echoed by more
than one interviewee. We note, howevet, that the intetviewees were mostly positive about the Board,
its_administration, and_the functionality of the Fxecutive Ditector and_staff. Stll_this_does not

diminish the positive aspects that a whistleblower function can provide. Pethaps there ate more
concetns that are not brought to light for a variety of reasons that would be made available for
review should the Court and the Board employ a whistleblower function that is mote structured in

nature, and independent of both the Board and the Executive Director and staff.

8. Implement the Use of a Board Govemgncé Self Assessment Checklist

According to The 2006 Grant Thornion LLP National Board Governance Survey for Notfor-Profit
Organizations, “Self assessments can help boards determine how well they are carrying out their
responsibilities and identify areas in need of improvement.” The survey also reports that 37 percent
of not-for-profit organizations surveyed perform self assessments and that such a practice is
becoming the trend. We recommend that the Board utilize a self assessment checklist on a perodic
basis and that the completed checklist be reviewed by the Court. The purpose of the checklist is to

- self-assess the Bar’s effectiveness related to its governance responsibilities. The self assessment

process by the Board also adds a greater degree for its accountability to its stakeholders. As you have
requested we have designed a board governance self assessment checklist for the Bar located in

Appendix B.

9, Institute an ongoing counflict of interest policy for the Bar staff

In addition to the existing conflict of interest policy that the Board signs and adheres to, the
Executive Director and Bar staff should also be given ditection related to conflict of intetest policies
of the Bar. These should be designed by the Board and explicit exatnples are valuable content in the
policy. We recommend that, once it is created, the Executive Director and Bar staff sign the policy to

indicate that they have read it understand it and comply. Generally the elements of a conflict of
interest policy include the following:

A comprehensive statement defining conflicts of interest and the organization’s policies

regarding them.
2. Aninitia] conflict of interest questionnaire for new Board and staff members

3. A yearly application of the questionnaire for both Board and staff members.

1.

We recognize that 2 conflict of interest policy has recently been nnplemented ot the Board level, and

encourage its continuance.
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Information and Communication

Communication is the key to all of the areas we have discussed in this governance report. We
recogm.ze five distinct Bar stakeéholder groups -- the Court, Board, Executive Directot and staff,
various Sections, Divisions and local Bars, and Bar Members. While the deta.ﬂs of communication
among the various stakeholders can differ, there appears to be a general sense that communication is
adequate across the board. Perhaps the most frequently mentioned opportunity for better
communication duting our intetviews was between the Court and the Board/Executive Ditector.
We understand that communication between the Court a.nd the’ Board/Execuuve Directot: has

proved in recent yeats.

We attended 2 quarterly meeting between the. Court a.nd the Cutrent Presrdent the Presldent—Elect

7l -the Fxeentive DitectorFhesemeetings are relatively-mew; atd-we-view-therras-at-approptiate—

.means to keep the Board and Executive Director and staff in synch with the Court. The quarterly

meetings currently serve as 2 rnethod for the Board and the Executive Director to report the status’
of the Bar operations and pending issues and for.the Court to, coordinate its dzrecnves to the Board

, and to the Execuuve DJ.tector

The communication between the Board and the Execuﬁve ‘Ditector is likely the most effective
communication among any of the five stakeholder groups. The relationship between the Boatd, the

" Board President and the Executive Ditectot is truly symbiotic. Neithes can function well without the

other.. The Boatd and the Board President tepresent policy and to some extent forward-thinking,
The Executive Director and staff represent stability, consistency and the ability to carry out the

directives of the Board. The Executive Ditector attends the Executive Comtniftee meetings, which

consist of the cutrent President, the President-Elect and Executtve Dzrectors as chosen by the
current President. . This meeting generally tzkes place a few days or so ptior to each Commission

- meeting, The purpose of this meeting is to finalize agenda items for the up~coming Commission

meetings. We attended the Executive Committee meenng just priot to the September Commission

" meeting. This meeting was well attended, was on point, facilitated perttnent agenda items, and

allowed for discussion among attendees

The Executive Ditector likewise attends all Commission meetings. One of the Executive Ditector’s

- staff currently functions as the secretary for Commission meetings. This allows for more efficient

follow-up on Commission meetmg itemns' by the Executive Director. However we noted that the
Coutt sends a lta.tson to attend Commission meetings and a Justice of.the Court is not represented in

the Commission meetmgs

Though it was not within the scope of this report, we were able to obsetve some aspects of the
communication within the operations of the Bat. We offer them as a byproduct of this project.
Based upon our limited obsetvations, communication between the other stakeholders and the Boatd
and Executive Ditector and staff appears to be sufficient, The Bar publishes 2 petiodic journal, there
is a well-designed website, there ate specific members of the Bar staff who ate dedicated to
communication and IT-related efforts such as email communication to members. All of this is
designed to keep members abreast of Bar activities. Each Commissioner outside of the Salt Lake area
has a geographical constituency and each Commissioner from outside the Salt Lake area interviewed
expressed efforts they have made to teach out to their constituencies. Salt Lake area Commissioners
are given liaison assignments by the cutrent President. These assignments are again designed to keep
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various constituencies informed. Additionally, there are a number of gatherings each year, also
designed to offer CLE and keep communication flowing to and between Bar members.

As it pertains to Communication among the stakeholders in terms of simply Communicating, the
lines appear to be open and free flowing. There may, however, be weaknesses in the messages and
substance of Communications among certain groups. Fot example, in the “Other” association-type
activities, there appears to be inadequate Communication among the Board and the Executive
Director as there is no defined model for determining projects or fot teporting on progtess on
initiatives. This was discussed previously in the Monitoring section of this report.

Recommendation

10. A Justice from the Court should attend at least one Commission meeting annually.
This acton would setve to improve relations and the communication between the Court and the

Commission. We._recognize that_the Court sends g liaison to each Comumission meeting, but

sometimes discussion items can get lost in translation. The mere presence of a Justice at 2
Commission meeting sends a powerful message of judicial concetn and Court representation in the

activities of the Board.
We recognize that the Court has delegated administrative and other functions to the Board and the .
Executive Directot, and they generally take great initiative in petforming their functions. However,

the ultimate responsibility of administering the. practice of law in the state rests with the Supreme
Court and it should be more visible at Commission meetings.

23



Concluding Thoughts

The Utah State Bat has chosen to ufilize the Integrated Bar model. This model has many advantages,

_and some’ dlsadvantages The most obvious dlsadvantage is'the captive-audience nature of Bar fees

paid for “Other,” non—regulatory matters by’ &mse wishing to practlce law in the state. Market forces
often play a key role in Non-Integrated Bars to help Jmprove monitoring and other strategic, -
cotporate governance-related matters for state Bars.

Due to the choice of Bar rnodel type, and recog.nizmg the difficulty for the Bar in moving to 2 Non-

- Integrated Bar, the suggesttons in this report are intended to assist the Board regarding the

governance of the Bar in its current state as an Integrated Bar. The areas of focus in this project
relate to bat govetnance mcludmg that of structute; objectives, monitoting and communication.

—

- This rep ott .recommends :d'iat ttie Bai-':‘ -‘

1. Cons1der changmg Board rneetvng attendance pohaes to emphaszze transparency
Formally utilize the N on-Profit Frmnework when analyzmg any proj ect that falls within
the “Other” categoty
3. Regularly formulate arid document a long-terzn stategy for the Bar
4, Resttucture how the Executive Director is ernployed, compensated and evaluated
. Institute Periodic Operational Audits of the Executive Director and Staff
Create and Independent Committee Function :

N

5
6
7. Establish 2 Whistle-Blower Function .
.8. TImplement the Use of 2 Boatd Governance Self Assessment Checklist
9. Institate an ongoing conflict of interest policy for the Bar staff
10. Ajust!ce from the Court should attend 4t least one Comm.tssmn meeﬁng annually

These trecommendations ate the result of our research, interviews and analyses of Bar governance
and setve to assist in the improvement of its governance process. We believe that implementation of
all or several of these recommendations will cumulatively adjust the focus of the Board, Executive
Ditector and staff to a longer-term, strategic focus. It also setves to provide more adequate direction

+ and accountsbility among this group. Additionally, the recommendations give the Board tools for
" monitoring operations, conﬂicts and fraud more effecuvely and the Cou.tt achieves higher visibility -

within the Bat.

The improvements that are obtained over time from these changes will allow the Bat to continue to |
thrive. In the longer-term, the Board will be able to see the tangible benefits from its efforts as it

analyzes its efforts against its strategic plans.

We again thank all those who have offered their time, input and suggesttons into this project and we
look forward to discussing the contents of this report further,
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Appendix A - Bar Governance Self Assessment Template

Measurement Scals: Very Effective (5); Effective (4); Somewhat Effective (3); Somewhat Ineffeclive
(2); Ineffective (1); Very Ineffective (0)

l. VISION AND OBJECTIVES
Doss the Utah State Bar Board of Commissioners have a clearly stated and belisvable overall objective that is:

- conslstently used to direct actlons, to set priorities, and to focus the decisions of the arganization.
- understood, supported and easlly articulated to others by the board;
-revisited and refined on & periodic basis to reflect changing needs or conditions.

1 Does the Utah Slate Bar Board of Cormmissioners have a written overall objective that is clearly stated,

believable, and easlly understood?

Rating 1 2 3 4 5
2 Does the overall objective statement reflect the core values and needs of the members of the Bar?
Rating 1 2 3 4 5 .

3 Is the overall objective statement revisited and refined on a periodic basis to reflect changes in the area,

profession, member demographics, courts, or other?

Rating 1 2 3 4 5

4 Do board members understand and readily support the overall objecfive, particularly new board members?
Rating 1 2 3 4 5

5 Is the Bar's annual operational work plan ciearly finked to the mission?.

Rating 1 2 3 4 5

6 Are board and committee meetings and Bar decisions centered on the overall stated objectiva?

Rating 1 2 3 4 5

7 |s the overall obJectlve clearly articulated in the Bar's written materials, such as:
- brochures and other marketing materials
» annual report -
- strategic plan
- journal and newsletters
+ board manual
. policy and procedures
« budget?

Rating 1 2 3 4 5

8 Does the Bar measure Its success by determining the extent to which it is achleving the overall objecttve?

Rating 1 2 3 4 5
Vision and Objectives Total Score -
Vislon and Objectives Average Score

Il. PROGRAM EFFECTIVENESS AND PROGRAM ASSESSMENT

Does the Utah State Bar Board of Commissioners have programs that:

- Are well defined and responsive to the Utah legal and cultural needs

~ Are regularly assessed and reconfigured in response to changes in the legal profession and member needs

- Attract the appropriate members and fees

1 Are the Bar's programs aligned with the stated overall objective and formal strategic plan?

Rating 1 2 3 4 5
2 Does the organization set periodic performance targets for each program?

Rating 1 2 3 4 5

3 Does each program have the budget allocation arid personnel to achieve its strategic goals and abjectives?

Rating 1 2 3 4 5

4 Does the Bar periodically conduct a thorough assessment of each of Its programs?
Rating 1T 2 3 4 5

5 Does the assessment include measurable program results and success?

Rating 1 2 3 4 5
8 Are the resulls of the assessmenl communicated to the courls, staff, and other stakeholders?

Rating 1 2 3 4 5

7 Are the results of the assessment used lo perfect or adjust existing programs or develop new programs?

Rating 1 2 3 4 5

8 When developing new programs, does the Bar organization conduct a feasibility study that includes the

eslablished need for the service, budget considerations, and plans?
Rating 1 2 3 4 5

9 Doss the Bar encourage innovation in dsveloping new programs that specifically meet the needs of members

and the local legal profession?

Rating 1 2 3 4 5

10 Doss the organization communicate the success of the programs to its stakeholders and the community?

Rating 1 2 3 4 5

Program Effectiveness Total Score
Program Effectiveness Average Score
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‘ . STRATEGIC PLAN TO MEET OBJECTIVES . ,
' L Does the Utsh State Bar Board of Commissioners have a formal strategic plan that is:

: ‘ ! - Created by kay members and staff and endorsed by the board

; - Utllized consistently to provide clear direction for the organization to achieve Its overall objectlve
-~ Regularly reconfigured In response to changes in the legal profession and member needs

1 Has the Bar developed & written strategic pian to achieve its overall objective?

: [—\; . Rating 1 2 3 4 5
2 Is the strateglc planning process inclusiva of board, sta'ff prograrn beneﬂclarles, community members,
r—] and other key constituents?
Rating 1 2 3 .4 -
. 3 Does the planning involve articulating or researching the current lnternal and external envlronment in which
[——_; . the organlzatlon operates? . -
) } Rating 1 2 3 4 5
. 4 Does the organization use the strategle plan to coordinate all other activitles such as programs, budgets,
[—j ) staffing and actlvities? .
Rating 1 2 3. 4 5
| 5 Does the strategio plan Include:

! - arganlzational goals and prlorltres
- ) - objectives .
'1 - tasks or activities to carry out the abjectives?

1 . ) strategic plan's goals and objectives?
H 6 Does the organization consider how the program beneficiaries wlIl be rmpacted by the accompﬂshment of the

[._
Rating 1 2 3 © 4 5
| [- 3 ' 7 Does the strateglc plan include an annual operatronal work plan that Is linked to the strateglc p)an and contains a
b ) . « timeline,
' : . - multl-year budget, and ‘ :
!'. ’ ; o * personnel for the acoomplishment of the goals and ob]ectlves?
: ) Rating 1 2 3 4 -5
- . : -8 Does the board evaluate the progress towards achieving the goals of the annual operatronal work plan and
( } ) strategic plan at least on a quarterly basis?

Rating : 1 2 3 4 5
1y -8 Has the organization communicated the contant of strategic plan to all constituents, Inoludlng board members,
i volunteers, donors, program beneficlarles, and the general legal community
: Rating 1 2 3 4 5
[ .. 10 |s the strategic plan vislble in the organization.as a wall chart, poster, notebook or other manner?
( ) B Rating 1 2 3. 4 5
[_ J ' Strategic Plan Total Score -
- Strategic Plan Average Score 0
[ . I . V. BOARD OF COMMISSIONERS' RESPONSIBILITIES
: o Does the Utah State Bar Board of Commissioners have a board that:
L’ ] S - is dedicated 1o and gulded by the Bar's overall objective and strategic plan -
- comprehends and upholds its legal, fiduclary, and flscal oversight responsxhrmxes

- approprlalely recrits, arients, and trains new hoard members -

v 1 Does the board receive ongolng information and tralning about lts roles and responsrbrlmes?
I Rating 1 2 3 4 8

2 Does the board understand that Its role is to govem the organization by fulf lling the overall objectrve'

ensuring financiel stabliity and protecting the public interest?

Ratlng 1 2 3 4 5
. ~8in fulfilment of its governance role, does the board ’ .
} . + Provide strategic vislon

o © - Develop and assess programs and policies
» Ensure fulfillment of lsgal requirements
+ Elect quallfled offlcers, and appoint qualified committee chalrs.
) + Hire and evaluate the executive director

[ - Establisti personne! policles and monitor compliance

—

o

LR

- Oversee and particlpate In fee determination and utilization
+Actas an ambassiador for the organization In public
i | Rating 1 2 3 4 5
: 4 |s the size of the board effectwa to meet the demands of the Bar organlzatlon and Is efficiant?
, ‘Rating -1 2 3 4 5
L J § Does the board hava clearly stated expectations of board members, mcludrng attendance at board mestings,
and participation in commitleas?
i Rating 1 2 3 4 5
Lot
h
[ ;
o '/
L]
A2

-




& Does the nominaling process ensure that board membership reflects the diversity of the Utah Bar's membership
and/or constituency, and includes those with a diversity of skills, expertise, and professional backgrounds
(practice, academnia, corporate, government) necessary to help guide the organization?

. 5

Rating 1 2 3 4
7 Does the organization provide an orientation for new board members, inciuding an explanation of {he

Bar's bylaws, policles and programs as well s board membsrs’ roles and responsibilities ?

Rating 1 .2 3 4 5

8 Does the board have term limits for board members which are staggered?

Rating 1 2 3 4 5

9 Does the board have an advance annual calendar of meetings?

Rating 1 2 3 4 5

10 Does the board have & written conflict of interest policy that each board member has signed?
Rating 1 2 3 4 5

11 Do board meetings have wrltten agendas and relevant written materials that are given to the board In advance

of the meeting?*
Rating 1 2 3 4 5
12 Does the board participate in the following committees:

-‘Executive (group that discusses strategy, policy, and goals)

+ Finance/budget (develops financing plans; monitors cash flow and organization's financial strength)

- Independent (retains and communicates with independent and internal auditors, provides reporting

mechanism for fraud and conflicts of interest)
- Pragram (oversees development and implemenlation of programs)
- Nominating/board Development (reviews and recommends individuals to fill hoard vacancies)

Rating 1 2 3 4 5

Board Responsibilitles Total Score
Board Responsibllities Average Score

V. FISCAL MONITORING
Does the Utah Stale Bar Board of Commissioners have financlal procedures and systems that ensure:

- Reliable and accurate reporting of financial information
- An annual budget that reflects a plan fo achieve the Bar's overall objective and goals

- Thorough fiscal oversight by the board

~—

1 Does the Bar develop an annual operating budget which includes costs for all programs, activities and personnel.

Rating 1 2 3 4 5
2 Is the budget used as a strategic toal in planning, and is It in alignment with the Bar's overall objective.
Rating 1 2 3 4 5
3 Is the budget reviswed and approved by the board of commissioners?
Rating 1 2 3 4 5
4 In reviewing the budget, does the board consider the following Issues: )

« the rellabllity and accuracy of the budgetary pracess In previous periods

+ the principal variables and assumptions within the budget

- what effect new programs or activities will have on the budget

- whal costs are variable and what costs are fixed

- requirements for debt financing If any

. requirements far {ee increases or consistency

- capital and other significant expenditure plans and considerations

Rating 1 2 -3 4 5
5 Does the budget planning process include the program director, the executive director, and all other necessary

individuals (with ultimate budget approval by the board)?

Rating 1 2 3 4 5
6 Does the board review the financial strength of the Bar at |east quarterly?
Rating 1 2 3 4 5

7 Does the Bar prepare financial statements that reflect the budgeted versus actual basis to assist the Bar in

achieving a better understanding of the finances?

Rating 1 2 3 4 5
8 Does the Bar have policies and procedures evidencing financial conlrol that have been reviewed by the finance

committee of the board?

Rating 1 2 3 4 5
9 Are the Bar's financial statements reviewed or audited by a qualifisd CPA firm?
Rating 1 2 3 4 5

10 Does the board consider the following each period:
+ possibly changing auditors (pariner or firm) every five years
- precluding the auditing firm from providing consuiling and management type services
- maintaining the indspendence of the audit commitiee (should not part of the management leam nor
voting members of the board)
- executive director and treasurer reviewing the 930 before filing with the IRS ?

Rating 1 2 3 4 5

Fliscal Monitoring Total Score
Fiscal Monltoring Average Score

A3



( 1 Vi. ALIGNING OVERALL OBJECTIVES WITH OPERATIONAL EXECUTION
’ { \ Doss the Utah State Bar Board of Commissioners have:
- A competent, motivated, and sffective lsader

- Dedicated and hard working staff and volunteers who understand -and strive to achleve the obJectlves of the Ear

- — —

mission
1 Does the executive director and Bar president; -
- leed In accordance with the overall objective?
- have a clear vision and goals for the organization? -
+ have excellent communication skills?
+ exclte others araund the vision?
- have good team bullding skills?
- have sirength as a problem solver?
« take responslbllity for decisions?
- understand his/her own managément and leadership styles?
+ bulld rapport and trust with others?
- give athers freedom to work thelr own way?
Rating 1 2 3 4 5
2 Does the Bar have written job descnpllons for staff that detall expectahons?
Rating - 1 2 3 -4 5 .
3 Are written expectations used to guide staff performance reviews?
Rating 1 2 3 4 5
4 Does the Bar executive director and personnel have regular staff meetings?
Rating 1 2 3 4 5
5 Does the bar operations have wrltten personnel policles and proceduras?
Rating : 1 2 - 3 4 5
& Does the Bar provide training and professional’ development to staff? .
Rating : 1 2 3 4 5 . :
7 Does the Bar have a written ethics, antifraud and conflict of interests pohcy that Is slgned by the execut!ve
direstor and staft? ) .
Rating . 1 2 3 4 5
8 Does the Bar have a process for- respond!ng to concerns, Including potentlal fraud, confiicts of Interest and
signlificant problems as communicated to the !ndependent committee of the board?
Rating 1 2 . 8. 4 5
| . 9 Does the bar provide appropriate orlentation and training for.staff and volunteers?
| ) Rating 1 2 3 4 5
¢ 10 Does the Bar evaluate the performance of the staff.and volunteers in conjuncﬂon with actual performance
related to the stated objectlves? .
Rating 1 .2 3 4 . 5
11 Does the organization communicate regularly wlth voluntesrs via newsletters and emall?
Rating - B | 2 3. 4 - 5. B
12 Does the Barhave a forma( marketing plan and commumcatlons plan?
| Rafing | 2 3. 4. 5
* 13 Does the Execulive Director and staff report measurable results of objectives to the Boardona quarterly
basis and are they held accountable for these results? .
Rating . 1 2 . -3 4 5
' Aligning Objectives Tofal Score : :
Aligning Objectives Average Score 0
VIl OTHER

1 Do board members understand what their legal duty of care requires under state law? For example
» director must act in good faith
- and In a manner the director believes to be in the best interests of the Bar and the cornmunity
* with such care as an ordinarlly prudent person would use in simller circumstances
Rating 1 2 3 4 5
2 Do board members understand what thelr legal duty of loyally requires? For example:
» directors must act with good faith in governing the corporation
» directors must be aware they are stewards of the Bar
- directors must not unfairly profit, directly or indirectly, from the Bar
Rating 1 2 3 4 5
3 Do board members understand how they can fulfill their dutles of care and loyalty?
- become educated re: the bylaws, board materials, and all information to which they have a right of
access (o carry out thelr responsibilities
- become familiar with the budget and all financial information and procedures to ensurer that the.
organization Is financlally accountable and fiscally sound
+ atlend board meetings, and come prepared to use one's own judgment
+ participate in selecting, compensating and evaluating the Executive Director
- be aware of potential conflicts of Interest
+ use their knowledge of the above to ensure compllance wuh all applicable state and federal laws

Ratlng. 1 2 3 4 5



4 Does the state law allow the Bar's bylaws to authorize
- the board to take action without a mesting if all the directors agree in writing to the adoption

of a resolution?
+ a board member lo attend a meeting by conference call?

Rating 1 2 3 4 5
5 Is the board awars of possible legal claims against the Bar and Its board members such as:

- breach of director's fiduclary duty

- bodlly Injury and property damage

- negligence claims

- employment claims

- mishandling funds (breach of fiduciary duly)

Rating 1 2 3 4 5
6 Does the organlzalion provide director's and officer's insurance coverage to the extent allowed by law?

Rating 1 2 3 4 5
Other Total Score
Other Average Score i
Total Overall Score 0
1]

Overali Average Score

Measurement Scale: Very Effective (5); Effective (4); Somewhat Effective (3); Somewhat Ineffective
(2); Ineffective (1); Very Ineffective (0)

Sources

Sawyer, Louise, A Checklist of Inoredients for Success for Effestive Nonorofit Organizations. Georgetown University, August 2004
Gill, Flynn, Reissing. "The Governance Seli-Assessment Checklist. An Instrument for Assessing Board Effectiveness.” Nonprofit

Management & Leadership, Volume 15, Number 3, Roger A Lohmann (Editor)



plan is only an example.

~ Appendix B - Sample Strategic Plan

Consideration should be given to the sample S&ategic Plan listed below. Note that the template and

[Utah State Bar Logo]

20XX-20XZ
Strategic Plan

[Mission/Vision Statement]

Developed By: Executive Ditrectot and Staff

June 20XX

B-1



=

“.j—l

R

Background
[Discussion by Executive Director]

Mission
[Reiteration of Bar Mission]

Critical Issues :
[Discussion by Executive Directot]

Strategic Outcomes and Goals
[Discussion by Executive Ditector]
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