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Executive Summary

The Supreme Court’s Advisory Committee on Professionalism has been asked by

the court to explore ways to increase professionalism and civility in the practice of law.
Recommendations made in this report focus upon adoption of a code of professionalism
standards and enforcement of those standards through education, moral suasion (peer
pressure) and support, and judicial intervention. The Committee recommends as
follows:

1.

The Utah Supreme Court should adopt Utah Standards of Professionalism and
Civility.

The Utah Supreme Court should urge judges to encourage lawyers in their
courtrooms to adhere to the standards. A professionalism effort will not be
successful without strong judicial support. Judges should make it clear that
civility enhances the effectiveness of counsel and that lack of civility and
professionalism has the opposite effect and could damage the client’s case.

The Bar should offer at least twelve CLE hours per year on professionalism topics
and attendance at these events should count towards satisfaction of the three-hour
ethics requirement per reporting period.

The Judiciary should implement, on a trial basis, a part-time discovery
commissioner in the Third Judicial District.

The Utah Supreme Court should make its Advisory Committee on
Professionalism a permanent entity with a rotating membership appointed from
the Bench and Bar.

The Committee on Professionalism should maintain a web page as a means of
disseminating information and attracting support. At the time of bar membership
renewal, or on a regular basis, all lawyers in Utah should be invited to take a
pledge to adhere to the standards and to add their names to the list maintained on
the website of those lawyers who have so pledged. At the commencement of any
case, the lawyers can determine from the website whether the opponent is on the
list. If not, the lawyer should write a letter stating that he or she will adhere to the
standards and invite opposing counsel to do the same. If one or more of the
attorneys have not signed up

as of the time of the first appearance, the judge should encourage them to do so
and explain the benefits of civility in his or her court.



II.

7. The Committee on Professionalism should develop a network of liaisons
representing private law firms, county bar associations, and other legal entities or
organizations to address civility complaints, disseminate information, and bolster
the professionalism initiative.

In March of 2001, then Chief Justice Richard Howe and several Utah lawyers
attended a conference in Del Mar, California, sponsored by the American Bar
Association’s Center for Professional Responsibility and by the Conference of Chief
Justices (CCJ). The conference was designed to encourage the Chief Justices in each of
the fifty states to implement an action plan on lawyer professionalism.

Following the conference, Chief Justice Howe asked several lawyers to
informally survey practicing lawyers as to whether they felt there was a problem with
professionalism in Utah. The feedback reported to Chief Justice Howe was that nearly all
practitioners surveyed felt there was a significant problem.

Creation of the Committee

In 1996, the CCJ adopted a resolution calling for a study of lawyer
professionalism and the development of a National Action Plan to assist state supreme
courts in providing leadership and support for professionalism initiatives. In January of
1999, the CCJ promulgated a National Action Plan that described the responsibilities of
the bench, the bar, and the law schools in promoting lawyer ethics and professionalism
and included specific recommendations in the areas of professionalism, lawyer
competence, lawyer regulation, and public outreach efforts. In 2001, the CCJ issued a
National Implementation Plan for its National Action Plan. Copies of both of these Plans
are included in the Appendix to this report.

On October 1, 2001, in response to the CCJ’s National Action Plan and feedback
from Bar leadership and Utah attorneys, the Utah Supreme Court (the “Court’) voted to
create an advisory committee on professionalism in the practice of the law and appointed
Justice Matthew Durrant to chair the Committee. The Court appointed the following
judges, law professors, and attorneys to serve on the Committee: Judge Gregory Orme,
Judge Kay Lindsay, Judge Ann Boyden, Judge Jerry Jensen, Robert Clark, Professor
Thomas Lee, Professor Susan Poulter, Billy Walker, Frank Carney, Jeff Vincent, Lowry
Snow, Gus Chin, Suzanne Marychild, Don Winder, Royal Hansen, Nate Alder, Scott
Daniels, Ruth Lybbert, Matty Branch, and Fran Wikstrom.

At the first Committee meeting, held on January 15, 2002, Justice Durrant advised
that the Court was increasingly concerned about the erosion of civility and
professionalism in the practice of law, and that it wanted the Committee to examine the
nature and extent of the civility problem within the state and to make recommendations
as to how professionalism might be enhanced.
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IV.

Methods

Since the first meeting, twelve two-hour Committee meetings have been held, as
well as numerous subcommittee meetings. At its meeting in May 2002, the Committee
met with Beryl Crowley, Executive Director of the Texas Center for Legal Ethics and
Professionalism. Ms. Crowley advised as to what other state bars and jurisdictions in the
country were doing to promote civility. She also provided detailed information about the
development of the Texas Lawyer’s Creed and the four-hour professionalism course
offered through the Texas Center for Legal Ethics and Professionalism.

At its first meeting, Committee members echoed the Court’s view regarding the
loss of civility in the legal profession. Committee members’ initial reactions to the issue
included the following:

Specific rather than general enumerated principles of civility are needed.
Lawyers need to explain to clients that lawyers are more effective advocates when
they are civil. Judges should reinforce this in the presence of clients as
appropriate.

The public needs to understand the risks of demanding that lawyers employ a
“mad dog” approach.

Judges need to get involved in addressing incivility that occurs inside and outside
of the courtroom.

Judges should make lawyers who act uncivilly feel uncomfortable and aware that
their conduct is hurting both their reputation and their clients’ cases.

There should be real consequences for and disincentives to uncivil behavior.

We need to enlist those among the profession who exemplify civility to assist in
promoting it.

After several meetings, the Committee voted to form three subcommittees; one
charged with developing a code of civility to define expectations; another to explore
educational approaches to the civility problem; and a third to spearhead the drafting of a
report to the Court.

Relationship Between Ethics and Professionalism

The committee explored whether “ethics” differed from “professionalism.”
Ultimately, the Committee concluded that, for members of the legal profession, there is
no rigid boundary between the two concepts. Ethics and Professionalism, as disciplines,
are both concerned with a lawyer’s obligations to his or her clients, to fellow attorneys,
and to the justice system. A truly ethical attorney will invariably be professional in his or
her dealings with others. By the same token, an attorney who is a consummate
professional will necessarily observe the highest ethical standards.
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What Other Jurisdictions Are Doing

Professionalism commissions are presently in place in New York, South Carolina,
North Carolina, Texas, Georgia, New Jersey, Ohio, and Florida, and at least fourteen
other states are involved in some sort of professionalism study or initiative. Many
jurisdictions have addressed civility by developing professional codes. The ABA
Standing Committee on Professionalism indicates that there are over one hundred such
codes from state and local bar associations, courts, state professionalism commissions,
ABA entities, and other groups.

During its meeting with Beryl Crowley, Executive Director of the Texas Center
for Legal Ethics and Professionalism, the Committee learned about the Texas Center’s
development of a four-hour professionalism course that the Texas Supreme Court
requires every lawyer licensed in Texas to take within twelve months of licensing.

Ms. Crowley advised that between 2,500 to 3,000 lawyers take the course every year.
Texas also has an aspirational Lawyer’s Creed, which each attorney is required to sign
and abide by.

Professionalism/Civility Presentations

Since the creation of the Committee, various members have prepared and
participated in presentations aimed either at promoting civility in the practice of law or
educating members of the bench and bar as to the work of the Committee. The following
is a list of those presentations and presenters:

May 23, 2002 New Lawyer’s CLE Sharp Practices Workshop (Justice
Matthew Durrant and Frank Carney)

June 14, 2002 Annual New Lawyer MCLE — first hour of 8-hour session
was devoted to civility presentation (Justice Matthew
Durrant and Frank Carney)

June 26, 2002 Utah State Bar annual meeting, Sun Valley — breakout
session on professionalism (Judge Greg Orme)

September, 2002 Civility panel discussion at Utah Trial Lawyer’s Seminar
(Ruth Lybbert, Nate Alder, Frank Carney, Scott Daniels)

September 11, 2002 Professionalism presentation at Annual Judicial Conference
(Justice Matthew Durrant, Don Winder, Frank Carney, Rob
Clark, Scott Daniels, and Matty Branch)
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September 20, 2002

October 2, 2002

October 18, 2002

November 1, 2002

December 13, 2002

January 15, 2003

May 6, 2003

May 30, 2003

Junel3, 2003

Future presentations:

July 19, 2003

November 7, 2003

Civility presentation at University of Utah College of Law
CLE series (Justice Matthew Durrant)

Civility presentation at Utah State Bar leadership workshop
(Frank Carney, Don Winder)

Civility and Professionalism presentation at BYU J.
Reuben Clark Law School CLE program (Rob Clark)

Civility presentation at New Lawyer MCLE seminar
(Justice Matthew Durrant)

Professionalism presentation at ethics seminar sponsored
by Lawyers Helping Lawyers (Judge Greg Orme and Don
Winder)

Civility presentation at Utah State Bar Ethics School
(Justice Matthew Durrant)

Civility presentation at Utah Municipal Attorneys
Association Annual Meeting (Don Winder)

Professionalism presentation before Weber County Bar
Association (Frank Carney)

Civility Presentation at the New Lawyer MCLE Seminar
(Justice Matthew Durrant)

Plenary session concerning recommendations of
Professionalism Committee during Utah State Bar Annual
Meeting in Sun Valley (Justice Matthew Durrant)

Professionalism Seminar presented by various members of
the Committee

Committee Recommendations

A.

Utah Standards of Professionalism and Civility

Early in the Committee’s deliberations, it became apparent that many

jurisdictions have hoped to increase civility in the legal profession by promulgating codes



of civility. In 1992, the Seventh Federal Judicial Circuit issued its “Proposed Standards
for Professional Conduct.” Those standards have become a model for other courts and
bar associations. The Civility Code Subcommittee reviewed the Seventh Circuit’s
“Standards,” relied primarily upon the American Board of Trial Advocates (“ABOTA”)
Principles of Civility, and also reviewed The Florida Bar Trial Lawyers Section
Guidelines for Professional Conduct, The Texas Lawyer’s Creed, the Civility and
Professional Guidelines for the Central District of California, the ABA Guidelines for
Conduct, Lawyer’s Duties to Other Counsel, the San Diego County Bar Association’s
“Civil Litigation Code of Conduct,” the American College of Trial Lawyers’ Codes of
Pretrial and Trial Conduct, the Federal Bar Association Standards for Civility in
Professional Conduct, and the American Inns of Court Professional Creed. Copies of
these documents may be found in the Appendix to this report. Following this review
process, the subcommittee spent many hours creating and refining the unique set of
standards stated below.

The Committee was mindful of not adding rules governing attorney conduct
simply for the sake of adding rules. Additionally, the Committee is not so naive as to
believe that the Court’s formalization of a code of civility will, by itself, halt the decline
in civility among Utah lawyers. It does sincerely believe, however, that adoption of a
code will provide guidance to new lawyers and a reminder for experienced ones of the
higher standard of behavior expected of all lawyers. After lengthy deliberations, the
Committee unanimously agreed upon the following Preamble and twenty Standards. The
Committee recommends that the Court approve and promulgate these Standards.

Utah Standards of Professionalism and Civility
Preamble

A lawyer’s conduct should be characterized at all times by personal courtesy and
professional integrity in the fullest sense of those terms. In fulfilling a duty to
represent a client vigorously as lawyers, we must be mindful of our obligations to
the administration of justice, which is a truth-seeking process designed to resolve
human and societal problems in a rational, peaceful, and efficient manner. We
must remain committed to the rule of law as the foundation for a just and peaceful
society.

Conduct that may be characterized as uncivil, abrasive, abusive, hostile, or
obstructive impedes the fundamental goal of resolving disputes rationally,
peacefully, and efficiently. Such conduct tends to delay and often to deny justice.

Lawyers should exhibit courtesy, candor and cooperation in dealing with the
public and participating in the legal system. The following standards are



designed to encourage lawyers to meet their obligations to each other, to litigants
and to the system of justice, and thereby achieve the twin goals of civility and
professionalism, both of which are hallmarks of a learned profession dedicated to
public service.

We expect judges and lawyers will make mutual and firm commitments to these
standards. Adherence is expected as part of a commitment by all participants to
improve the administration of justice throughout this State. We further expect
lawyers to educate their clients regarding these standards and judges to reinforce
this whenever clients are present in the courtroom by making it clear that such
tactics may hurt the client’s case.

Although for ease of usage the term “court” is used throughout, these standards should be
followed by all judges and lawyers in all interactions with each other and in any
proceedings in this State. Copies may be made available to clients to reinforce our
obligation to maintain and foster these standards. Nothing in these standards supersedes
or detracts from existing disciplinary codes or standards of conduct.

Annotation: See generally Preamble to Standards for Professional Conduct Within the
Seventh Federal Judicial Circuit (“7" Cir. Standards”); Preamble to American College
of Trial Lawyers Code of Pretrial Conduct (“ACTL Pretrial Code”); Preamble to
Federal Bar Association Standards for Civility in Professional Conduct (“FBA
Standards”); American Inns of Court Professional Creed. All Annotations may be found
on the Committee’s web site at www.utprofcomm.org.

Lawyers’ Duties

1. Lawyers shall advance the legitimate interests of their clients, without
reflecting any ill-will that clients may have for their adversaries, even if called
upon to do so by another. Instead, lawyers shall treat all other counsel, parties,
judges, witnesses, and other participants in all proceedings in a courteous and
dignified manner.

Annotation: American Board of Trial Advocates Principles of Civility (“ABOTA
Principles”), No. 1, see also ACTL Pretrial Code, Std. 4(a); Participant’s
Manual for the Professionalism Course, State Bar of Arizona, February 1999,
Professionalism Principle X (“Arizona Professionalism”); ABA Section of
Litigation, Guidelines for Conduct, Lawyers’ Duties to Other Counsel (“ABA
Guidelines”), No. 2; FBA Standards, No. 2.

2. Lawyers shall advise their clients that civility, courtesy, and fair dealing
are expected. They are tools for effective advocacy and not signs of weakness.
Clients have no right to demand that lawyers abuse anyone or engage in any



offensive or improper conduct.

Annotation: Civility and Professionalism Guidelines for the Central District of
California (“Central Dist. Cal.”), No. A. 3; The Texas Lawyer’s Creed, a
Mandate for Professionalism, promulgated by the Supreme Court of Texas
(“Texas Creed”), No. Il. 6, FBA Standards, Nos. 3 & 13.

3. Lawyers shall not, without an adequate factual basis, attribute to other
counsel or the court improper motives, purpose, or conduct. Lawyers should
avoid hostile, demeaning, or humiliating words in written and oral
communications with adversaries. Neither written submissions nor oral
presentations should disparage the integrity, intelligence, morals, ethics, or
personal behavior of an adversary unless such matters are directly relevant under
controlling substantive law.

Annotation: ABOTA Principles, No. 3; ACTL Pretrial Code, Stds. 3(b) & 4(b),
American College of Trial Lawyers Code of Trial Conduct (“ACTL Trial Code”),
Std. 13(d) (1994); see also Texas Creed No. III. 10; 7" Cir. Standards, Lawyers’
Duties to Other Counsel, No. 4; FBA Standards, Nos. 5, 24 & 25.

4. Lawyers shall never knowingly attribute to other counsel a position or
claim that counsel has not taken or seek to create such an unjustified inference or
otherwise seek to create a “record” that has not occurred.

Annotation: ABOTA Principles, No. 28; ACTL Pretrial Code, Std. 4(c); see also
ABA Standards, No. 29.

5. Lawyers shall not lightly seek sanctions and will never seek sanctions
against or disqualification of another lawyer for any improper purpose.

Annotation: See Civil Litigation Code of Conduct, San Diego County Bar
Association (““San Diego Bar”), No. IIl. 13; Texas Creed, No. IlI. 19; FBA
Standards, No. 23.

6. Lawyers shall adhere to their express promises and agreements, oral or
written, and to all commitments reasonably implied by the circumstances or by
local custom.

Annotation: ABOTA Principles, No. 5; ACTL Pretrial Code, Std. 4(e); ACTL
Trial Code, Std. 13(b); see also Central Dist. Cal., B.1.a; The Florida Bar Trial
Lawyers Section, Guidelines for Professional Conduct (“Fla. Guidelines”), No.
D.5; FBA Standards, No. 48.




7. When committing oral understandings to writing, lawyers shall do so
accurately and completely. They shall provide other counsel a copy for review,
and never include substantive matters upon which there has been no agreement,
without explicitly advising other counsel. As drafts are exchanged, lawyers shall
bring to the attention of other counsel changes from prior drafts.

Annotation: ABOTA Principles, No. 6, Central Dist. Cal., B.1.b.; cf. Texas Creed,
No. IIl. 4; Aspirational Statement on Professionalism, entered by Order of
Supreme Court of Georgia, October 9, 1992, (“Georgia Aspirational”), No. 5;
FBA Standards, Nos. 49 & 50.

8. When permitted or required by court rule or otherwise, lawyers shall draft
orders that accurately and completely reflect the court’s ruling. Lawyers shall
promptly prepare and submit proposed orders to other counsel and attempt to
reconcile any differences before the proposed orders and any objections are
presented to the court.

Annotation: See ABA Guidelines, No. 28; ABOTA Principles, No. 27; see
generally CJA Rule 4-504.

0. Lawyers shall not hold out the potential of settlement for the purpose of
foreclosing discovery, delaying trial, or obtaining other unfair advantage, and
lawyers shall timely respond to any offer of settlement or inform opposing
counsel that a response has not been authorized by the client.

Annotation: ABOTA Principles, No. 7.

10.  Lawyers shall make good faith efforts to resolve by stipulation undisputed
relevant matters, particularly when it is obvious such matters can be proven,
unless there is a sound advocacy basis for not doing so.

Annotation: ABOTA Principles, No. 8; ABA Standards, No. 9; see ACTL Code,
Stds. 6(b) & 9(i); FBA Standards, No. 15.

11. Lawyers shall avoid impermissible ex parte communications on any
substantive matter and on any matter that could reasonably be perceived as a
substantive matter.

Annotation: ACTL Pretrial Code, Std. 8(a); San Diego Bar, No. II. 8; compare
Utah Supreme Court Rules of Professional Practice, 3.5(c), with Utah Canon
3(B)(7), Code of Judicial Conduct; FBA Standards, No. 33.



12.  Lawyers shall not send the court or its staff correspondence between
counsel, unless such correspondence is relevant to an issue currently pending
before the court and the proper evidentiary foundations are met or as such
correspondence is specifically invited by the court.

Annotation: Cf. ABOTA Principles, No. 29; Texas Creed, No. III. 13.

13.  Lawyers shall not knowingly file or serve motions, pleadings or other
papers at a time calculated to unfairly limit other counsel’s opportunity to respond
or to take other unfair advantage of an opponent, or in a manner intended to take
advantage of another lawyer’s unavailability.

Annotation: ABOTA Principles, No. 12; ACTL Pretrial Code, Std. 2(c); see also
Georgia Aspirational, No. 1; FBA Standards, No. 8.

14.  Lawyers shall advise their clients that they reserve the right to determine
whether to grant accommodations to other counsel in all matters not directly
affecting the merits of the cause or prejudicing the client’s rights, such as
extensions of time, continuances, adjournments, and admissions of facts.
Lawyers shall agree to reasonable requests for extension of time and waiver of
procedural formalities when doing so will not adversely affect their clients’
legitimate rights. Lawyers shall never request an extension of time solely for the
purpose of delay or to obtain a tactical advantage.

Annotation: See ABOTA Principles, Nos. 13 & 17; ACTL Pretrial Code, Stds.
1(c); ACTL Trial Code, Std. 13(a); Texas Creed No. II. 10; FBA Standards, No.
10.

15.  Lawyers shall endeavor to consult with other counsel so that depositions,
hearings, and conferences are scheduled at mutually convenient times. Lawyers
shall never request a scheduling change for tactical or unfair purpose. If a
scheduling change becomes necessary, lawyers shall notify other counsel and the
court immediately. If other counsel requires a scheduling change, lawyers shall
cooperate in making any reasonable adjustments.

Annotation: See generally ABOTA Principles, Nos. 13-16;, ACTL Pretrial Code,
Std. 1; FBA Standards, Nos. 9, 11, 30, 31 & 32.

16. Lawyers shall not cause the entry of a default without first notifying other
counsel whose identity is known, unless their clients’ legitimate rights could be
adversely affected.

- 10 -



Annotation: ABOTA Principles, No. 18; ACTL Pretrial Code, Std. 13(b), see also
ABA Guidelines, No. 18; Texas Creed, No. I1I. 11.

17. Lawyers shall not use or oppose discovery for the purpose of harassment
or to burden an opponent with increased litigation expense. Lawyers shall not
object to discovery or inappropriately assert a privilege for the purpose of
withholding or delaying the disclosure of relevant and non-protected information.

Annotation: See generally Utah Supreme Court Rules of Professional Practice,
4.4; Utah Rules of Civil Procedure 11, 26 & 37, FBA Standards, Nos. 14, 17 &
19.

18. During depositions lawyers shall not attempt to obstruct the interrogator or
object to questions unless reasonably intended to preserve an objection or protect
a privilege for resolution by the court. “Speaking objections” designed to coach a
witness are impermissible. During depositions or conferences, lawyers shall
engage only in conduct that would be appropriate in the presence of a judge.

Annotation: See Fla. Guidelines, No. E.9; FBA Standards, No. 16.

19.  Inresponding to document requests and interrogatories, lawyers shall not
interpret them in an artificially restrictive manner so as to avoid disclosure of
relevant and non-protected documents or information, nor shall they produce
documents in a manner designed to obscure their source, create confusion, or hide
the existence of particular documents.

Annotations for 17 - 19: See generally ABOTA Principles, Nos. 19-26; ACTL
Pretrial Code, Stds. 5(a), 5(c) & 5(e)(5); FBA Standards, Nos. 18 & 20.

20.  Lawyers shall not authorize or encourage their clients or anyone under
their direction or supervision to engage in conduct proscribed by these Standards.

Annotation: ABOTA Principles, No. 2; see also Texas Creed, No. III. 9.

The question of enforcement of these Standards is a difficult one.
Committee members considered enforcement mechanisms such as an
ombudsman, peer review panels, censure in the Bar Journal, or required
“corrective interviews” with a judge. Ultimately, the Committee felt such
enforcement methods were probably prohibitive due to expense, time
commitment, and due process concerns. Also, Committee research did not reveal
any state that had an enforceable rather than aspirational code. Therefore, at this
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time, the Committee recommends promulgation of the Standards on an
aspirational basis. Nevertheless, the Committee believes that the Standards
should operate as behavioral norms for the profession and that the Court should
urge all state court judges to strongly encourage lawyers practicing before them to
adhere to the Standards or risk the consequences.

Educational Approaches
1. Continuing Legal Education (CLE) — Professionalism Courses

Presently, new lawyers in Utah must attend one mandatory three-hour
ethics session during their first year of mandatory CLE. New lawyers must also
take ten hours of new-lawyer approved CLE. All other lawyers are required to
attend 27 approved CLE hours in each two-year reporting period, three of which
hours must be qualified ethics credits. The Committee recommends that
professionalism courses qualify for ethics credits.

The Committee discussed the merits of having a CLE requirement for
professionalism, separate from ethics. Some Committee members expressed
concern that professionalism courses would hold little attraction for many lawyers
over “pure” ethics classes of a more practical bent. Ultimately, the Committee
decided not to initially recommend additional mandatory hours for
professionalism credits. Instead, the Committee recommends that attendance at
professionalism courses coming under the general ethics category be monitored to
see how many attorneys are attending these courses.

The Committee makes the following CLE recommendations to the Court:

The first hour of new lawyers’ mandatory CLE session should be
dedicated to remarks on professionalism by a member of the judiciary.
The tenor of their remarks should be positive and inspirational.

At all CLE presentations, specific guidelines should be emphasized rather
than generalized comments or “war stories.” Guidelines should be based
on the Utah Standards of Professionalism and Civility. Lectures should
include instruction on specifics. For example, extensions should be
routinely allowed absent harm to the client or depositions should always
be coordinated in advance of formal notice.

Professionalism courses should count toward satisfaction of the “ethics”
requirement of 3.0 hours per reporting period. Attendance at “pure”
professionalism seminars should be monitored for a two-year period to
determine whether professionalism courses are being ignored. If they are,
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the issue of mandatory professionalism CLE should be revisited.

The Bar should offer at least twelve available CLE hours per year on
professionalism topics. A member of the Committee should be designated
to monitor professionalism CLE and to encourage specialty bars and
sections to sponsor professionalism topics.

2. Law School Education

As part of its deliberations, the Committee investigated whether concepts
of professionalism are taught at the two local law schools. The Committee
learned that professionalism was not a separate area of study, but that concepts of
professionalism were generally incorporated in many law school classes. Courses
on professional responsibility incorporate some professionalism topics, but the
focus is on learning ethical rules. The Committee makes the following
recommendations to the Court related to professionalism education in law
schools:

Representatives of both local law schools should be members of the
Committee. This will ensure that professionalism is addressed in the
curriculum.

The law school representatives on the Committee should inquire of their
respective faculties as to how professionalism might best be taught to
students and report to the Committee within six months.

3. Judicial Education

The Committee also explored judicial education as to professionalism. It
was generally agreed that any of the professionalism initiatives recommended by
the Committee have limited chance of success absent judicial support and
involvement. The Committee feels strongly that the call for judicial involvement
must come from the members of the Court. The Committee makes the following
two recommendations as to judicial education to the Court:

The Committee asks the Court to urge those entities responsible for
judicial education to regularly offer presentations which focus on how
Utah judges can promote professionalism and civility amongst the Bar.

Although the Committee does not recommend that judicial
professionalism issues be addressed by the Committee at the present time,
it believes that this is an important area for future attention.



Discovery Commissioner

Based upon personal observations and experiences, members believe more
unprofessionalism occurs in the discovery process than in any other aspect of
legal practice. The Committee recommends that a paid, part-time Discovery
Commissioner be implemented as a pilot program in the Third Judicial District.
Any judge in the Third District presented with a discovery dispute would have the
option of referring the matter to the Discovery Commissioner for detailed
investigation and recommendation of sanctions or other relief. The Committee
envisions the commissioner taking an aggressive approach as to chronic offenders
and, in some measure, liberating judges from dealing with discovery disputes,
which they see as unpleasant and unrewarding tasks.

The Rules of Practice for the Eighth Judicial District Court for the State of
Nevada (Clark County) require that all discovery disputes be first heard and a
recommendation made by a Discovery Commissioner. This procedure has been
in place since the late 1980's in Las Vegas, to apparently good reviews.
Anecdotal information indicates that discovery disputes have lessened with the
availability of a judicial officer tasked with handling discovery issues on short
notice. The Clark County Discovery Commissioner publishes his opinions on-
line in order to reduce the likelihood of disputes on issues that are recurrent, such
as objections to document production on work-product grounds, and to promote
uniformity in the resolution of such disputes. Examples of several of the Clark
County Discovery Commissioner’s on-line opinions are included in the appendix
to this report.

Law Firm/County Bar Association Involvement in Professionalism Efforts

The Committee believes that law firms throughout the state could be
involved in the professionalism initiative. As a first step in promoting
involvement, Justice Durant, as a chair of the Committee, has sent letters to senior
attorneys at approximately twenty sizeable Salt Lake City law firms as well as to
the president of each county bar association advising as to the professionalism
initiative and the proposed Utah Standards of Professionalism and Civility, and
asking the firm or association to designate a liaison to the Committee.

Recommendations as to the law firm and/or county bar association
involvement in the professionalism initiative include the following:



1. Liaisons will be requested to ask each member of their firm or association
to commit to the Utah standards of professionalism and civility.

2. Liaisons will also be responsible for addressing concerns over particular
lawyers in their firms on an ongoing basis.

3. A luncheon meeting will be held with the Court, select members of the
Committee and the Liaisons to discuss the goals of the professionalism
initiative and to generate active participation.

4. The Liaisons will lead orientations at their respective firms or association
meetings. Members of the Committee will attend such orientations to
provide information about the professionalism initiative. The primary
purpose of such orientations would be to instill ownership of the
professionalism initiative in as many groups of lawyers as possible.

Professionalism Award

The Committee recommends that the Bar institute a professionalism award
to be periodically bestowed on a Utah attorney who consistently behaves as a
consummate professional. The award should be separate and distinct from the
awards presented at the Mid-year and Annual meetings, with the honoree being
lauded in the Bar Journal.

Professionalism Web Page

Soon after the Committee’s first few meetings, Frank Carney sought the
assistance of the Utah State Bar to set up a web page to support the work of the
Committee. The web page is now operational, with an address of
www.utprofcomm.org. The Committee is indebted to the Bar, and specifically to
Lincoln Mead of the Bar staff, for making the web page a reality.

Currently, the web page contains information about the formation of the
Committee, the names of the Committee members, the minutes of Committee
meetings and links to a variety of publications developed by professionalism
commissions across the country. Copies of some of the web page materials are
included in the Appendix to this report. The web page has also been designed to
include a private section available only to Committee members via a password for
Committee business, resources, and communication and as a means to maintain
the Committee’s institutional memory.

The Committee recommends to the Court that the web page be maintained
as a means of disseminating material concerning professionalism to the bar and
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the public as well as to attract new supporters to the cause. Should the Court
endorse the recommendations contained in this report, the web page would
eventually include this report, the Standards of Professionalism and Civility, a list
of those attorneys who have pledged adherence to the standards, CLE
professionalism offerings, and law firm liaison information.

G. Supreme Court’s Advisory Committee on Professionalism

The Committee recommends to the Court that it make the Committee a
permanent entity, with a rotating membership periodically appointed from the
membership of the bench and bar. A permanent entity would facilitate the
implementation of ideas concerning professionalism on an ongoing, long-term
basis.

Conclusion

The Committee urges the Court to review this report and to authorize it to be
published for comment in the Bar Journal and on the Bar’s and Courts’ web pages.
Comments as to the proposed standards recommendations should be directed to the
Court. After expiration of the comment period, and the Court’s review of the comments
received, the Committee requests that the Court consider the recommendations
individually and take action to accept, reject or modify each of them. If the Court
chooses to designate the Committee as an on-going entity, the Court could then direct the
Committee to take the steps necessary to implement any other recommendations as may
be approved.

Improving and fostering professionalism in the legal profession requires the
cooperative efforts of the Bar, the Judiciary, and the law schools. We can no longer
simply talk about the loss of civility among the members of our profession, lack of
respect for the judiciary — and for our legal system, and the excessive commercialization
of legal practice. We must act. The recommendations made in this report are
respectfully offered as a starting point.



and the effect on the attorney-client privilege, and obtains each client's
consent to the common repres entation; and

(4) thelawyer reasonably believes that the common representation can be
undertaken impartially and without improper effect on other respon-
sibilities the lawyer has to any of the clients.

(d) Ifa lawyer is required to decline employment or to withdraw from employ-
ment under this rule, no partner or associate ofthe lawyer or the lawyer's firm
should accept or continue such employment.

(e) When a lawyer has leff one firm and joined another, the lawyer and the
lawyer's new firm are disqualified from representing a client in a matter adverse to a
client of the former firm ifthe lawyer acquired confidential information material to
the matter while with the former firm.

(§ When alawyer has terminated an association with a firm, the lawyer's former
firm is not prohibited from thereafter representing a client with interests materially
adverse to those of a client represented by the departed lawyer and not currently
represented by the firm, unless:

(1) thematter is the same or substantially related to that in which the formerly
associated lawyer represented the client; and

(2) any lawyer remaining in the firm has confidential information material
to the matter.

(g) The affected client may waive any conflict arising under subparagraphs (e)
and (9 (1) and (2) next above.

(h) Generally judges, arbitrators, or other adjudicative officers should not seek
employment with parties or attorneys with matters pending before them, and a
former judge, arbitrator, or other adjudicative officer should not represent any
person in connection with a matter in which the judge or arbitrator formerly
participated personally and substantially as a judge or arbitrator.

8. PROFESSIONAL COLLEAGUES AND CONFLICTS OF OPINION

(a) A client's proffer of assistance ofadditional counsel should not be regarded
as evidence of want ofconfidence, but the matter should be left to the determination
ofthe client. Either the original counsel or additional counsel may decline associa-
tion as colleagues ifit is objectionable to either, but ifthe lawyer first retained is
relieved, another may come into the case.

(b) When lawyers jointly associated in a cause cannot agree as to any matter
vital to the interests of a client, the conflict of opinion should be frankly stated to the
client for final determination. The client's decision should be accepted unless the
nature ofthe difference makes it impracticable or inappropriate for the lawyer
whose judgement has been overruled to cooperate effectively; in this event it is the
lawyer's duty to ask to be relieved.

(c) Efforts, direct or indirect, in any way to interfere with the professional
employment of another lawy er are improper. However, a lawyer should not decline
to pursue a claim against another lawyer on a client's behalfmerely because the
prospective defendant is a member of the same profession.

9. FEES
No division of fees for legal services is proper except with other lawyers.



Division of legal fees among lawyers not in the same firm is proper only if

(a) The division complies with, and is permitted by, the applicable law or rules
governing the lawyer's conduct; and

(b) The client is informed in writing and does not object to the participation of
all the lawyers involved; and

(c¢) The total fee charged is reasonable and, unless the additional lawyer adds
value to the representation, not more than the client would have been charged if
such division oflegal fees had not occurred.

10. RELATIONS WITHCLIENTS

(a) A lawyer should not purchase or otherwise acquire a proprietary interest in
the cause ofaction or subject matter ofthe litigation the lawyer is conducting for a
client, except that the lawyer may acquire alien granted by law to secure the
lawyer's fee or expenses and contract with a client for a reasonable contingent fee in
those civil cases in which a contingent fee is permitted.

(b) While representing a client in connection with contemplated or pending
litigation, a lawyer should not advance or guarantee financial assistance to the client,
except that the lawyer may advance or guarantee the expenses of litigation, including
court costs, expenses of investigation, expenses of medical examination, and costs of
obtaining and presenting evidence the repayment of which may be contingent on the
outcome of the matter.

(c) A lawyer representing an indigent client may pay the court costs and
litigation expenses on behalfofsuch client.

(d) Prior to the conclusion of representation ofa client, alawyer shall not make
or negotiate an agreement giving the lawyer literary or media rights to a portrayal or
account based in substantial part on information relating to the representation.

(e) (1) Alawyer who represents two or more clients should not make or
participate in the making of an aggregate settlement of the claims of or
against his clients, unless each client has consented to the settlement
afier being advised of the existence and nature of all the claims
involved in the proposed settlement, of the total amount of the settle-
ment and of the participation of each client in the settlement.
(2) A lawyer who represents two or more criminal defendants should not
participate in an aggregated plea agreement as to guilty pleas unless
each defendant is informed about the existence and nature of all the
pleas being offered and the participation of each defendant in each
plea agreement and each defendant consents to such an aggregated
plea agreement.

11. UPHOLDING THEHONOR OF THE PR OFESSION

(a) It is the duty of every lawyer to protect the Bar against the admission to the
profession of persons who are unfit because ofmorals, character, education or traits
of character. A lawyer should affirmatively assist courts and other appropriate bodies
in promulgating, enforcing and improving the requirements for admission to the Bar.

(b) Lawyers should strive at all times to uphold the honor and dignity ofthe

profession and to improve the administration ofjustice, including the
method of selection and retention ofjudges.



(c¢) Every lawyer has the duty to protest by all proper means the appointment or
election to the bench of persons whom the lawyer believes are not fully qualified by
character, temperament, ability and experience. Ifthe lawyer is unable to reach a
considered and informed judgment about the person's qualifications for appointment
or election to the bench, the lawyer must then refrain from writing, speaking or
taking any other action in favor ofor in opposition to that individual's appointment
or election to the bench.

(d) Alawyer cannot knowingly condone perjury or subornation of perjury
before any tribunal. A lawyer should report such perjury or subornation ofperjury
to the tribunal in which such conduct occurred.

(e) Subject only to applicable law governing disclosure of confidential information
between lawyer and client, a lawyer having information that another lawyer has
violated the applicable disciplinary rules must report such wrongful conduct to the
appropriate professional disciplinary authority.

12. LAWYER AS AWITNESS

(a) A lawyer should not act as advocate at a trial in which the lawyer is likely to
be a necessary witness except where:

(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and value of legal services rendered
in the case; or

(3) disqualification ofthe lawyer would work substantial hardship on the
client.

(b) A lawyer may act as advocate in a trial in which another lawyer in the
lawyer's firm is likely to be called as a witness unless precluded from doing so
because subject to a conflict of interest prohibited by Rule 1.7 or Rule 1.9 ofthe ABA
Model Rules of Professional Responsibility.

(c) A lawyer should never conduct or engage in experiments involving any use
ofthe lawyer's own person or body except to illustrate in argument what has been
previously admitted 1n evidence.

13. RELATIONS WITH OPPOSING COUNSEL

(a) The lawyer, and not the client, has the sole discretion to determine the
accommodations to be granted opposing counsel in all matters not directly affecting
the merits ofthe cause or prejudicing the client's rights, such as extensions oftime,
continuances, adjournments, and admission of facts. Consequently, the lawyer need
not accede to a client's demand that the lawyer act in a discourteous or uncoopera-
tive manner toward opposing counsel.

(b) A lawver should adhere strictly to all express promises to, and agreements
with, opposing counsel, whether oral or in writing, and should adhere in good faith

to all agreements 1mpl1ed by the circumstances or by local custom. When a lawyer
knows the identity of a lawyer representing an opposing party, the lawyer should not
take advantage ofthe opposing lawyer by causing any default or dismissal to be
entered without first inquiring about the opposing lawyer's intention to proceed.



(¢) A lawyer should not participate in offering or making an agreement in which
a restriction on a lawyer's right to practice is part ofthe settlement ofa controversy
between private parties.

(d) A lawyer should avoid disparaging personal remarks or acrimony toward
opposing counsel, and should remain wholly uninfluenced by any ill feling between
the respective clients. The lawyer should abstain from any allusion to personal
peculiarities and idiosyncrasies of opposing counsel,

(e) A charge ofimpropriety by one lawyer against another in the course of
litigation should never be made except when relevant to the issues of the case;
provided, however, that ifthe impropriety amounts to a violation of applicable
disciplinary rules, the lawyer should report such wrongful conduct to the appropriate
professional disciplinary authority. See paragraph 11(e) hereof

14. RELATIONS WITH WITNESSES

(a) A lawyer should thoroughly investigate and marshal the facts. Subject to the
provisions ofparagraph 15 hereof and to constitutional requirements in criminal
matters, a lawyer may properly interview any person, because a witness does not
”belong" to any party. A lawyer should avoid any suggestion calculated to induce any
witness to suppress evidence or deviate from the truth. However, a lawyer may tell
any witness that he or she does not have any duty to submit to an interview or to
answer questions propounded by opposing counsel unless required to do so by
judicial or legal process.

(b) A lawyer should not suppress any evidence that the lawyer or the client has
a legal obligation to reveal or produce. A lawyer should not advise or cause a person
to secrete himselfor herselfor to leave the jurisdiction of a tribunal for the
purpose of becoming unavailable as a witness. However, except when legally
required, it is not a lawyer's duty to disclose any evidence or the identity of any
witness.

(c) A lawvyershould not pay, offer to pay, or acquiesce in the payment of
compensation to a witness contingent upon the content o fthe witnesses' testlmony

or the outcome ofthe case. A lawyer, however, may advance, guarantee or acquiesce
in the payment of

(1) expenses reasonably incurred by a witness in attending or testifying;

(2) reasonable compensation to a witness for the witness's loss oftime in
attending or testifying;

(3) areasonable fee for the professional services ofan expert witness.

(d) A lawyer may advertise for witnesses to aparticular event or transaction but
not for witnesses to testify to a particular version thereof

(e) A lawyer should never be unfair or abusive or inconsiderate to adverse
witnesses or opposing litigants, or ask any question intended not legitimately to
impeach but only to insult or degrade the witness. A lawyer should never yield in
these matters to contrary suggestions or demands ofthe client or allow any
malevolence or prejudices ofthe client to influence the lawyer's action.

15. COMMUNICATING WITH ONE OF ADVERSE INTEREST
During the course of representation of a client, a lawyer should not:

(a) Communicate about the subject of the representation with a party the lawyer



knows to be represented by another lawyer in that matter, unless the lawyer has the
prior consent of the lawyer representing such other party or is authorzed by law to
do so. Opposing parties themselves may communicate directly with each other
without the consent of their Lawyerts, and a lawyer may encourage the client to do so,
although thelawyer may not use the client as a surrogate to engage in misconduct.

(b) In case ofan organization represented by a lawyer in the matter, the lawyer
should not communicate concerning the matter with persons presently having a
manageria responsibility on behalf ofthe organization, or with any person whose act
or omission in connection with the matter may be imputed to the organization for
purposes of civil or criminal liability, or whose statement may constitute an admis-
sion on the part of the organization. Unless otherwise provided by law, this rule does
not prohibit communications with former employees ofthe organization, but during
such communications thelawyer should be careful not to causethe former employee
to violate the privilege attaching to attorney-client communications.

(¢) In dealing on behalfofa client with a person who is not represented by
counsel, alawyer shall not state or imply that he or she is disinterested, but should
identify the lawyer's client. When the lawyer knows or reasonably should know that
the unrepresented person misunderstands the lawyer's role in the matter, the lawyer
shall make reasonable efforts to correct the misunderstanding.

16. RELATIONS WITHTHEJUDICIARY

(a) A lawyer should be courteous and may be cordial to a judge but should
never show marked attention or unusual hospitality to ajudge, uncalled for by their
personal relations. A lawyer should avoid anything calculated to gain or having the
appearance of gaining special personal consideration or favor from ajudge

(b) Subject to the foregoing and to the provisions of paragraph 23 hereof a
lawyer should defend or cause to be defended judges who are subjected to unwar-
ranted and slanderous attacks, for public confidence in our judicial system is
undermined by such statements concerning the character or conduct of judges. It is
the obligation of lawyers, who are also officers of the court, to correct misstatements
and false impressions, especially where the judge is restrained from defending
himself or herself

17. COURTROOM DECORUM

(a) A lawyer should conduct himselfor hersel fso as to preserve the right to
a fair trial, which is one of the most basic of all constitutional guarantees. This right
underlies and conditions all other legal ri ghts, constitutional or otherwise. In
administering justice, trial lawyers should assist the courts in the performance of
two difficult tasks: discovering where the truth lies between conflicting versions of
the facts, and applying to the facts as found, the reevant legal prindples. These tasks
are demanding and cannot be performed in a disorderly environment. Unless order is
maintained in the courtroom and disruption prevented, reason cannot prevail and
constitutional rights to liberty, freedom and equality under law cannot be protected
The dignity, decorum and courtesy which have traditionally characterized the couits

of civilized nations are not empty formalities. They are essential to an amosphere in
which justice can be done.

(b) During the trial, alawyer should always display a courteous, dignified and
respectful attitude toward the judge presiding, not for the sake of the judge's person,
but for the maintenance ofrespect for and confidence in the judicial office. The



judge, to render effective such conduct, has reciprocal responsibilities of courtesy to
and respect for the lawyer who is also an officer of the court. A lawyer should
vigorously present all proper arguments against rulings or court demeanor the
lawyer deems erroneous or prejudicial, and see to it that a complete and accurate
case record is made. In this regard, the lawyer should not be deterred by any far of
judicial displeasure or punishment.

(c¢) In advocacy before a court or other tribunal, a lawyer has the professional
obligation to represent every client courageously, vigorously, diligently and with all
the skill and knowledge the lawyer possesses. It is both the right and duty ofthe
lawyer to present the client's cause fully and properly, to insist on an opportunity to
do so and to see to it that a complete accurate case record is made without being
deterred by any fear ofjudicial displeasure or punishment. But it is steadfastly to be
borne in mind that the great trust ofthe lawyer is to be performed within and not
without the bounds of the law. The office o fthe attorney does not permit, much less
does it demand of a lawyer for any client, violation oflaw or any manner of fraud or
chicanery. The lawyer must obey his or her conscience and not that of the client.

(d) In performing these duties, a lawyer should conduct himself or hersel f
according to law and the standards of professional conduct as defined in codes, rules
and canons of the legal profession and in such a way as to avoid disorder or
disruption in the courtroom. A lawyer should advise the client appearing in the
courtroom ofthe kind ofbehavior expected and required ofthe client there, and
prevent the client, so far as lies within the lawyer's power, ffom creating disorder or
disruption in the courtroom.

18. TRIAL CONDUCT
(a) In appearing in a professional capacity before a tribunal, alawyer should not:

(1) unlawfully obstruct another party's access to evidence or unlaw fully
alter, destroy or conceal a document or other material having potential

ev1dent1ary value. A lawyer shall not counsel or assist another person to
do any such act;

(2) falsify evidence, counsel or assist a witness to testify falsely, or offer an
inducement to a witness that is prohibited by law;

(3) knowingly disobey an obligation under the rules ofa tribunal ex cept
for an open refusal based on an assertion that no valid obligation exists;

(4) in pretrial procedure, make a frivolous discovery request or fail to make
reasonably diligent effort to comply with a legally proper discovery
request by an opposing party;

(5) in trial, allude to any matter that the lawyer does not reasonably believe
is relevant or that will not be supported by admissible evidence, assert
personal knowledge of facts in issue except when testifying as a
witness, or state a personal opinion as to the justness ofa cause, the
credibility ofa witness, the culpability ofa civil litigant or the guilt or
innocence ofan accused; or

(6) request a person other than a client to refrain from voluntarily giving
relevant information to another party unless:

(i) the person is a relative or an employee or other agent of a client;
and

(i1) the lawyer reasonably believes that the person's interests will not
be adversely affected by refraining from giving such information.

(7) fail to comply with known local customs of courtesy or practice ofthe



bar or a particul ar tribunal without giving to opposing counsel timely
notice of the lawyer's intent not to comply;
®) en% ge 1n undignified or discourteous conduct which is degrading to a
unal.

(b) A lawyer shall not in an adversary proceeding communicate ex parte with a
{)udlge or other official before whom the proceeding is pending ex cept as permitted
y law.

(c¢) A question should not be interrupted by an objection unless the question is
then patently objectionable or there is reasonable ground to believe that matter is
being included which cannot properly be disclosed to the jury.

gd) A lawyer should not engage in acrimonious conversations or exchanges
involving personalities with opposing counsel. Objections, requests and observations
should be addressed to the court. A lawyer should not engage in undignified or
discourteous conduct which is degrading to a court procedure.

(e) Where a court has already made a ruling in regard to the inadmissibility of
certain evidence, a lawyer should not seek to circumvent the effect of that ruling and
get the evidence before the jury by repeated questions relating to the evidence in
question, although a lawyer is at liberty to make a record for later proceedings ofthe
basis for urging the admissibility of the evidence in question.

(§ Examination ofjurors and of witnesses should be conducted from the
counsel table or from some other suitable distance except when handling docu-
mentary or physical evidence, or when a hearing impairment or other disability
requires that the lawyer take a different position.

(g) A lawyer should not attempt to get before the jury evidence which is
improper. In all cases in which a lawyer has any doubt about the propriety ofany
disclosures to the jury, a request should be made for leave to approach the bench
and obtain a ruling out of the jury's hearing, either by propounding the question and
obtaining a ruling or by making an offer o fproof

(h) A lawyer should arise when addressing or being addressed by the judge
except when making brief objections or incidental comments. A lawyer should be
attired in a proper and dignified manner in the courtroom, and abstain from any
apparel or ornament calculated to call attention to himselfor hersel £

19. RELAT IONS WITH JURORS

~ (a) Before the trial ofa case, a lawyer connected therewith should not commun-
icate with or cause another to communicate with anyone the lawyer knows to be a
member ofthe venire from which the jury will be selected for the trial ofthe case.

(b) Before the jury is sworn to try the cause, a lawyer may investigate the
prospective jurors to ascertain any basis for challenge, provided there is no
communication with them, direct or indirect, or with any member of their fimilies.
But a lawyer should not conduct or cause, by financial support or otherwise, another
to conduct a vexatious or harassing investigation of either a venireman or a juror.

(c¢) A lawyer should disclose to the judge and opposing counsel any information
of which the lawyer is aware that a juror or a prospective juror has or may have any
interest, direct or indirect, in the outcome ofthe case, or is acquainted or connected
in any manner with any lawyer in the case or any partner or associate or employee of
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the lawyer, or with any litigant, or with any person who has appeared oris expected
to appear as a witness, unless the judge and opposing counsel have previously been
made aware thereof by voir dire examination or otherwise.

(d) During the trial of acase a lawyer connected therewith should not
communicate with or cause another to communicate with any member of the jury,
and a lawyer who is not connected therewith should not communicate with or cause
another to communicate with a juror concerning the case.

() The foregoing rules do not prohibit a lawyer from communicating with
veniremen or jurors in the course of official proceedings.

() Subject to any limitations imposed by law, itis the lawyer's right, after the
jury has been discharged, to interview the jurors to determine whether their verdict
is subject to any legal challenge. After discharge of the jury from further consider-
ation of a case with which the lawyer was connected, the lawyer should not ask
questions or make comments to a member of that jury that are calculated merely to
harass or embarrass the juror or to influence the juror's actions in future jury service.

(@ Allrestrictions imposed herein upon a lawyer should also apply to commun-
ications with or investigation of members of a family of a venireman ora juror.

(h) A lawyer should reveal promptly to the court improper conduct by a
venireman ora juroror by anothertoward a venireman or a juror or amember of the
juror's family of which the lawyer has knowledge.

(1) A lawyer should scrupulously abstain from all acts, comments and attitudes
calculated to curry favor with any juror, such as fawning, flattery, actual or pretended
solicitude for the juror's comfort or convenience or the like.

20. DILIGENCE ANDPUNCTUALITY

(@ Every effort consistent with the legitimate interests of the client should be
made to expedite litigation and to avoid unnecessary delays, and no dilatory tactics
should be employed for the purpose of harassing an adversary or of exerting
economic pressure on an adversary or to procure more fees.

(b) A lawyer should be punctual in fulfilling all professional com mitm ents,
including all court appearances and, whenever possible, should give prompt notice
to the court and to all other counsel in the case of any circumstances requiring his
tardiness or absence.

(c) A lawyer should make every reasonable effort to prepare thoroughly prior to
any court appearance.

(d) A lawyer should comply with all court rules and see to it that all documents
required to be filed are filed promptly. A lawyer should, in civil cases, stipulate in
advance with opposing counsel to all non-controverted facts; should give opposing
counsel, on reasonable request, an opportunity in advance to inspect all non-
impeaching evidence of which the law permits inspection; and, in general, should do
everything possible to avoid delays and to expedite the trial.

(e) A lawyer should promptly inform the court of any settlement, whether
partial or entire, with any party, orthe discontinuance of any issue.

21. COMPETENCE
A lawyer shall provide competent representation to a client. Competent repre-
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sentation requires the legal knowledge, skill, thoroughness and preparation reason-
ably necessary for the representation. A lawyer should never attempt to handle a
legal matter without preparation adequate in the circumstances nor neglect a legal
matter entrusted to him or her. Similarly, ifa lawyer knows or should know that he
or she is not competent to handle a legal matter, the lawyer should not attempt to
do so without associating with a lawyer who is competent to handle it.

22. HONESTY, CANDOR AND FAIRNESS

(a) The conduct ofa lawyer before the court and with other lawyers should at
all times be characterized by honesty, candor and fairness.

(b) A lawyer should never knowingly misquote the contents of a paper, the
testimony ofa witness, the language or the argument ofopposing counsel, or the
language of a decision or a textbook. A lawyer should not in argument assert as a fact
that which has not been proved, or, in those jurisdictions in which a side has the
opening and closing arguments, mislead an opponent by concealing or withholding
positions in an opening argument upon which the lawyer's side then intends to rely.

(c) In presenting a matter to a tribunal a lawyer should not cite authorities
known to have been vacated or overruled or cite a statue that has been repealed
without making a full disclosure to the tribunal and counsel, and the lawyer should
disclose legal authority in the controlling jurisdiction known to be directly adverse
to the position of the client and which is not disclosed by opposing counsel, and, the
identities ofthe clients the lawyer represents and, when required by court rule, of
the persons who employed him or her.

(d) A lawyer should be extraordinarily careful to be fair, accurate and compre-
hensive in all ex parte presentations and in drawing or otherwise procuring affidavits.

(e) A lawyer should never attempt to place before a tribunal, jury, or public
evidence which the lawyer knows is clearly inadmissible, nor should the lawyer make
any remarks or statements which are intended improperly to influence the outcome
ofany case

(§ A lawyer should not propose a stipulation in the jury's presence unless the
lawyer knows or has reason to believe the opposing lawyer will accept it.

(g) A lawyer should never file a pleading or any other document known to be
false in whole orin part.

(h) A lawyer should not disregard or circumvent or advise a client to disregard
or circumvent a standing rule of a tribunal or a ruling of a tribunal made in the
course of a proceeding, but alawyer may take appropriate steps in good faith to test
the validity of such rule orruling,

(i) A lawyer who receives information clearly establishing that the client has, in
the course of the representation, perpetrated a fraud upon a tribunal, should
promptly call upon the client to rectify the same, and ifthe client refises or is
unable to do so, the lawyer should reveal the fraud to the affected tribunal. If a
lawyer receives information clearly establishing that a person other than the client
perpetrated a fraud upon a tribunal, the lawyer should promptly reveal the fraud to
the tribunal.

23. PUBLICITY REGARDING PENDING LITIGATION

Because a lawyer should try the case in court and not in the newspapers or
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through other media, a lawyer should not make an extrajudicial statement that a
reasonable person would expect to be disseminated by means of public communi-
cation ifthe lawyer knows or reasonably should know that it will have a substantial
likelihood of materially prejudicing an adjudicative proceeding.

24. THETRIALLAWYER'S DUTY INSUMMARY

No client, corporate or individual, however powerful, nor any cause, civil or
political, however important, is entitled to receive, nor should any lawyer render, any
service or advice encouraging or inviting disrespect of the law, whose ministers we
are, or of the judicial office, which we are bound to uphold. Much less should a
lawyer sanction or invite corruption of any person or persons exercising a public
offi ce or private trust, nor should a lawyer condone in any way deception or betrayal
ofthe public. When indulging in any such improper conduct, the lawyer invites stern
and just condemnation. Correspondingly, a lawyer advances the honor of the
Erofession and the best interests of the client when he or she encourages an

onest and proper respect for the law, its institutions and ministers. Above all, a
lawyer will find the highest honor in a deserved reputation for fidelity to private trust
and to public duty, as an honest person and as a patriotic and loyal citizen.

25. SCOPE OF THE CODE OF TRIAL CONDUCT

This Code of Trial Conduct is intended to provide guidance for a lawyer's
professional conduct except insofar as the applicable law, code or rules of professional
conduct in a particular jurisdiction require or permit otherwise. It is a guide for trial
lawyers and should not give rise to a cause of action, create a presumption that a
legal duty has been breached, or form the basis for disciplinary proceedings not
called for under the applicable disciplinary rules.
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American Inns of Court
Professional Creed

Whereas, the Rule of Law is essential to preserving and protecting the rights
and liberties of a free people; and

Whereas, throughout history, lawyers and judges have preserved, protected and
defended the Rule of Law in order to ensure justice for all; and

Whereas, preservation and promulgation of the highest standards of excellence
in professionalism, ethics, civility, and legal skills are essential to achieving
justice under the Rule of Law;

Now therefore, as a member of an American Inn of Court, I hereby adopt this
professional creed with a pledge to honor its principles and practices:

o [ will treat the practice of law as a learned profession and will uphold the
standards of the profession with dignity, civility and courtesy.

e [ will value my integrity above all. My word is my bond.

o [ will develop my practice with dignity and will be mindful in my
communications with the public that what is constitutionally permissible
may not be professionally appropriate.

o I will serve as an officer of the court, encouraging respect for the law in
all that I do and avoiding abuse or misuse of the law, its procedures, its
participants and its processes.

o [ will represent the interests of my client with vigor and will seek the
most expeditious and least costly solutions to problems, resolving
disputes through negotiation whenever possible.

e [ will work continuously to attain the highest level of knowledge and
skill in the areas of the law in which I practice.

o [ will contribute time and resources to public service, charitable activities
and pro bono work.

o [ will work to make the legal system more accessible, responsive and
effective.

o I will honor the requirements, the spirit and the intent of the applicable
rules or codes of professional conduct for my jurisdiction, and will
encourage others to do the same.




FEDERAL BAR ASSOCIATION PROFESSIONAL ETHICS COMMITTEE

STANDARDS FOR
CIVILITY IN PROFESSIONAL CONDUCT:

PREAMBLE

Civility in professional conduct is the responsibility of every lawyer practicing in the federal system.
While lawyers have an obligation to represent clients zealously, we must also be mindful of our
obligations to the administration of justice. Incivility to opposing counsel, adverse parties, judges
inclusive of Article I, III and the administrative judiciary, courtz and agency personnel, and other
participants in the legal process demeans the legal profession, undermines the administration of
justice, and diminishes respect for both the legal process and the results of our system of justice.

Our judicial system is a truth-seeking process designed to resolve human and societal problems in a
rational, peaceful, and efficient manner and designed to be perceived as producing fair and just
results. We must be careful to avoid actions or statements which undermine the system or the
public's confidence in it.

The organized bar and the judiciary, in partnership with each other, have a responsibility to promote
civility in the practice of law and the administration of justice. Uncivil conduct of lawyers or judges
impedes the fundamental goal of resolving disputes rationally, peacefully, and efficiently. Such
conduct may delay or deny justice and diminish the respect for law, which is a cornerstone of our
society and our profession.

Civility and professionalism are hallmarks of a learned profession dedicated to public service. These
standards are designed to encourage us, as lawyers and judges, to meet our obligations of civility and
professionalism, to each other, to litigants, and to the system of justice. The goal is to ensure that
lawyers and judges will conduct themselves at all times, in both litigated and nonlitigated matters,
with personal courtesy and professionalism in the fullest sense of those terms.

While these standards are voluntary and shall not be used as a basis for litigation or sanctions, we
expect that lawyers and judges in the federal system will make a commitment to adhere to these
standards in all aspects of their dealings with one another and with other participants in the legal
process.

Finally, we believe these standards should be incorporated as an integral component of the teaching
of professionalism to law students and practicing lawyers alike. We therefore believe that it is
important for law schools to incorporate these standards in their curricula and for lawyers in the
federal sector, law firms, government agencies, and other legal institutions in our country to teach
and promote these standards as part of their continuing legal education programs.



PRINCIPLES OF GENERAL APPLICABILITY:
LAWYERS' DUTIES TO OTHER COUNSEL, PARTIES AND THE JUDICIARY
General Principles:

1. In carrying out our professional responsibilities, we will treat all participants in the legal process,
including counsel and their staff, parties, witnesses, judges, court personnel, and administrative
agency staff, in a civil, professional, and courteous manner, at all times and in all communications,
whether oral or written. We will refrain from acting upon or manifesting racial, gender, or other bias
or prejudice toward any participant in the legal process. We will treat all participants in the legal
process with respect.

2. Except within the bounds of fair argument in pleadings or in formal proceedings, we will not
reflect in our conduct, attitude, or demeanor our clients' ill feelings, if any, toward other participants
in the legal process.

3. We will not, even if called upon by a client to do so, engage in offensive conduct directed toward
other participants in the legal process, nor will we abuse other such participants in the legal process.
Except within the bounds of fair argument in pleadings or in formal proceedings, we will abstain
from directing disparaging personal remarks or acrimony toward such participants and treat adverse
witnesses and parties with fair consideration. We will encourage our clients to act civilly and
respectfully to all participants in the legal process.

4. We will not encourage or authorize any person under our control to engage in conduct that would
be inappropriate under these standards if we were to engage in such conduct.

5. We will not bring the profession into disrepute by making unfounded accusations of impropriety
or making ad hominem attacks on counsel, and, absent good cause, we will not attribute bad motives
or improper conduct to other counsel.

6. While we owe our highest loyalty to our clients, we will discharge that obligation in the
framework of the federal judicial system in which we apply our learning, skill, and industry in
accordance with professional norms. In this context, we will strive for orderly, efficient, ethical, fair,
and just disposition of litigation as well as disputed matters that are not, or are not yet, the subject of
litigation, and for the efficient, ethical, and fair negotiation and consummation of business
transactions.

7. The foregoing General Principles apply to all aspects of the federal legal proceedings, both in the
presence and outside the presence of a court or tribunal.

Scheduling Matters:
8. We will endeavor to schedule dates for trials, hearings, depositions, meetings, negotiations,

conferences, vacations, seminars, and other functions to avoid creating calendar conflicts for other
participants in the legal process, provided our clients' interests will not be adversely affected.



9. We will notify other counsel and, if appropriate, the court or other persons, at the earliest possible
time when hearings, depositions, meetings, or conferences need to be canceled or postponed. Early
notice avoids unnecessary travel and expense and may enable the court and the other participants in
the legal process to use the previously reserved time for other matters.

10. We will agree to reasonable requests for extensions of time and for waiver of procedural
formalities provided our clients' interests will not be adversely affected.

11. We will not request an extension of time for the purpose of unjustified delay.
PRINCIPLES PARTICULARLY APPLICABLE TO LITIGATION
Procedural Agreements:

12. We will confer with opposing counsel about procedural issues that arise during the course of
litigation, such as requests for extensions of time, discovery matters, pre-trial matters, and the
scheduling of meetings, depositions, hearings, and trial. We will seek to resolve by agreement such
procedural issues that do not require court order. For those that do, we will seek to reach agreement
with opposing counsel before presenting the matter to the court.

13. We accept primary responsibility, after consultation with the client, for making decisions about
procedural agreements. We will explain to our clients that cooperation between counsel in such
matters is the professional norm and may be in the client's interest. We will explain the nature of the
matter at issue in any such proposed agreements and explain how such agreements do not
compromise the client's interests.

Discovery:

14. We will not use any form of discovery or discovery scheduling for harassment, unjustified delay,
to increase litigation expenses, or any other improper purpose.

15. We will make good faith efforts to resolve by agreement any disputes with respect to matters
contained in pleadings and discovery requests and objections.

16. We will not engage in any conduct during a deposition that would not be appropriate if a judge
were present. Accordingly, we will not obstruct questioning during a deposition or object to
deposition questions, unless permitted by the applicable rules to preserve an objection or privilege,
and we will ask only those questions we reasonably believe are appropriate in discovery under the
applicable rules.

17. We will carefully craft document production requests so they are limited to those documents we
reasonably believe are appropriate under the applicable rules. We will not design production requests
for the purpose of placing an undue burden or expense on a party.

18. We will respond to document requests reasonably and in accordance with what the applicable
rules require. We will not interpret the request in an artificially restrictive manner to avoid disclosure



of relevant and non-privileged documents. We will not produce documents in a manner designed to
hide or obscure the existence of particular documents.

19. We will carefully craft interrogatories so they are limited to those matters we reasonably believe
are appropriate under the applicable rules, and we will not design them for the purpose of placing an
undue burden or expense on a party.

20. We will respond to interrogatories reasonably and in accordance with what the applicable rules
require. We will not interpret interrogatories in an artificially restrictive manner to avoid disclosure
of relevant and non-privileged information.

21. We will base our discovery objections on a good faith belief in their merit. We will not object
solely for the purpose of withholding or delaying the disclosure of properly discoverable
information.

22. During discovery, we will not engage in acrimonious conversations or exchanges with opposing
counsel, parties, or witnesses. We will advise our clients to conduct themselves in accordance with
these provisions. We will not engage in undignified or discourteous conduct which degrades the
legal proceeding.

Sanctions:

23. We will not seek court sanctions or disqualification of counsel unless reasonably justified by the
circumstances after conducting a reasonable investigation, which includes attempting to confer with
opposing counsel.

Lawyers' Duties to the Court:

24. We recognize that the public's perception of our system of justice is influenced by the
relationship between lawyers and judges, and that judges perform a symbolic role. At the same time,
lawyers have the right and, at times, the duty to be critical of judges and their rulings. Thus, in all
communications with the court, we will speak and write civilly. In expressing criticism of the court
to an administrative tribunal, we shall use language that is respectful of courts or tribunals, the
system of justice, and the symbolism that these represent.

25. We will not engage in conduct that offends the dignity and decorum of judicial or administrative
proceedings, brings disorder or disruption to the courtroom or tribunal, or undermines the image of
the legal profession.

26. We will advise clients and witnesses to act civilly and respectfully toward the court, educate
them about proper courtroom decorum, and, to the best of our ability, prevent them from creating
disorder or disruption in the courtroom.

27. We will not knowingly misrepresent, mischaracterize, misquote, or miscite facts or authorities
and will immediately make any clarifications and corrections as these become known to us.



28. We will not degrade the intelligence, ethics, morals, integrity, or personal behavior of others,
unless such matters are legitimately at issue in the proceeding.

29. We will act and speak civilly and respectfully to the judge's staff, the courtroom and tribunal
staff, and other court or tribunal personnel with an awareness that they, too, are an integral part of
the judicial system. We will also advise clients and witnesses to act civilly and respectfully toward
these participants in the legal process.

30. We recognize that judicial resources are scarce, that court dockets are crowded, and that justice
is undermined when cases are delayed and/or disputes remain unresolved. Therefore, we will be
considerate of the time constraints and pressures on the court and court staff inherent in their efforts
to administer justice.

31. We recognize that tardiness and neglect show disrespect to the court and the judicial system.
Therefore, we will be punctual and prepared for all court appearances so that all hearings,
conferences, and trials may commence on time and proceed efficiently. We will also educate clients
and witnesses concerning the need to be punctual and prepared. If delayed, we will promptly notify
the court and counsel, if at all possible.

32. Before dates for hearings or trials are set, or, if that is not feasible, immediately after such a date
has been set, we will attempt to verify the availability of necessary participants and witnesses so we
can promptly notify the court of any likely problems.

33. We will avoid ex parte communications with the court or tribunal, including the judge's staff, on
pending matters, in person (whether in social, professional, or other contexts), by telephone, and in
letters and other forms of written communication, unless such communications relate solely to
scheduling or other non-substantive administrative matters, or are made with the consent of all
parties, or are otherwise expressly authorized by law or court rule.

Judges' Duties to Lawyers:

34. We will be courteous, respectful, and civil to lawyers, parties, agency personnel, and witnesses.
We will maintain control of the proceedings, recognizing that judges have both the obligation and
the authority to ensure that judicial proceedings are conducted with dignity, decorum, and courtesy.

35. We will not employ hostile, demeaning, or humiliating words in opinions or in written or oral
communications with lawyers, parties, or witnesses.

36. We will be punctual in convening hearings, meetings, and conferences; if delayed, we will notify
counsel as promptly as possible.

37. In scheduling hearings, meetings, and conferences, we will be considerate of time schedules of
lawyers, parties, and witnesses and of other courts and tribunals. We will inform counsel promptly of
any rescheduling, postponement, or cancellation of hearings, meetings, or conferences.



38. While endeavoring to resolve disputes efficiently, we will be considerate of the time constraints
and pressures imposed on lawyers by the exigencies of litigation practice. We will make all
reasonable efforts promptly to decide matters presented to us for decision.

39. We recognize that a lawyer has a right and duty to present a cause fully and properly, and that a
litigant has a right to a fair and impartial hearing. Within the practical limits of time, we will allow
lawyers to present proper arguments, to make a complete and accurate record, and to present a case
free from unreasonable or unnecessary judicial interruption.

40. We will not impugn the integrity or professionalism of any lawyer on the basis of the clients
whom or the causes which a lawyer represents.

41. We will do our best to ensure that court personnel act civilly toward lawyers, parties, and
witnesses.

42. At an appropriate time and in an appropriate manner, we will bring to a lawyer's attention
conduct which we observe that is inconsistent with these standards.

Judges' Duties to Each Other:
43. We will treat other judges with courtesy and respect.

44. In written opinions and oral remarks, we will refrain from personally attacking, disparaging, or
demeaning other judges.

45. We will endeavor to work cooperatively with other judges with respect to the availability of
lawyers, witnesses, parties, and court resources.

PRINCIPLES PARTICULARLY APPLICABLE TO REPRESENTATIONS INVOLVING
BUSINESS TRANSACTIONS AND OTHER NEGOTIATIONS

46. We will not knowingly misrepresent or mischaracterize facts or authorities or affirmatively
mislead another party or its counsel in negotiations and will immediately make any clarifications and
corrections as these become known to us.

47. We will not engage in personal vilification or other abusive or discourteous conduct in
negotiations. We will not engage in acrimonious exchanges with opposing counsel or parties at the
negotiating table. We will encourage our clients to conduct themselves in accordance with these
principles.

48. We will honor all understandings with, and commitments we have made to, other attorneys. We
will stand by proposals we have made in negotiations unless newly received information or
unforeseen circumstances provide a good faith basis for rescinding them, and we will encourage our
clients to conduct themselves in accordance with this principle.



49. We will not make changes to written documents under negotiation in a manner calculated to
cause the opposing party or counsel to overlook or fail to appreciate the changes. We will clearly and
accurately identify for other counsel and parties all changes that we have made in documents
submitted to us for review.

50. In memorializing oral agreements the parties have reached, we will do so without making
changes in substance and will strive in good faith to state the oral understandings accurately and
completely. In drafting proposed agreements based on letters of intent, we will strive to draft
documents that fairly reflect the agreements of the parties.

1 Adapted with the consent of the D.C. Bar from their standards published in 1996.

2 References herein to "court" include agency tribunals.



Associates Capital Services v. Ponderosa Lawn Service, Discovery
Commissioner Opinion #4 (March, 1989)

TIMELY DISCOVERY FINDINGS

This is a classic example of discovery failure. In a simple collection case the Plaintiff
propounded interrogatories to the Defendant, requesting information concerning the
Defendant's claims that the goods sold were defective and questioning other affirmative
defenses. The interrogatories were served on September 21, 1988, and, when counsel for the
Plaintiff had received no response by December, a letter was sent to defense counsel on
December 16, 1988, requesting the answers by December 30, 1988, or a Motion to Compel
would be brought. Counsel for the Plaintiff heard nothing from the Defendant until December
29, 1988, when a phone call from defense counsel advised that counsel may be withdrawing
from the case and requesting no further action on the Motion to Compel until such motion was
filed. When no Motion to Withdraw had been served upon the Plaintiff, a Motion To Compel was
served on Defendant January 6, 1988, and set for hearing before the Discovery Commissioner
on January 24, 1989. On January 23, 1989, the Answers to the Interrogatories were served
upon the Plaintiff and Defendant did not appear at the hearing on January 24, 1989.

Discovery in a civil case must not wait upon the necessity of filing a Motion to Compel such
discovery, thereby wasting the time and energy of diligent counsel, as well as the time of the
Court. Complying with a discovery request at the last possible moment makes a mockery of the
procedure and will not be tolerated. Sanctions will become increasingly severe for counsel who
ignore the rules.

IT IS HEREBY RECOMMENDED Defendant pay to Plaintiff the sum of $250.00 in sanctions for
failure to comply with the rules of discovery. Said sanction must be paid on or before February
17, 1989.
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The Utah Supreme
Court Advisory
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Professionalism was
formed in 2002 in
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UTAH SUPREME COURT Implementation Plan
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Chaired by Justice Matthew Durrant, its mission is to oversee the
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of and implementation of effective enforcement mechanisms.

To learn more about the committee and its purpose please send an e-mail
to postmaster@utahbar.org
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Meeting Schedule:
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