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JUSTICE LEE, opinion of the Court:

1 James Eric Verde was convicted of sexual abuse of a child.
At trial, the court admitted evidence of two prior uncharged sex-
ual assaults by Verde. On appeal to the court of appeals, Verde
challenged the admissibility of that evidence under Utah Rule of
Evidence 404(b), asserting either that it was not offered for a non-
character purpose or that its probative value was substantially
outweighed by a risk of unfair prejudice. The court of appeals
deemed the evidence admissible for two non-character purposes
and affirmed. We reverse Verde’s conviction and remand for a
new trial, but leave the door open for the State to offer its evi-
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dence on grounds different from those adopted by the court of
appeals or the trial court.

I

92 In 2005, Verde was charged with sexually abusing N.H., a
twelve-year-old boy. The charge was based on an incident that
occurred in the summer of 2003, when Verde allegedly put his
hand down N.H.’s pants and fondled his genitalia. Verde pled not
guilty.

93 Prior to trial, the State filed a motion in limine, asking the
trial court to allow testimony from three men who claimed that
Verde had sexually assaulted them when they were eighteen
years old. The State contended that the testimony was admissible
under rule 404(b) for the non-character purposes of demonstrating
Verde’s “knowledge, intent, plan, modus operandi and/or ab-
sence of mistake or accident.” Verde challenged the admissibility
of the evidence on the ground that it was not relevant to any con-
troverted issues in a manner untethered to his character. The trial
court granted the State’s motion as to two of the witnesses, con-
cluding that the evidence was admissible to prove Verde’s specific
intent. The court noted that the evidence could also be admitted to
prove “a pattern of behavior,” and that Verde “prepared and
planned to meet minor males with a motive of enticing them into
sexual relationships.”

4 At trial, N.H. testified that he met Verde in the fall of 2001
when Verde moved into N.H.’s neighborhood. According to N.H.,
Verde took him to a carnival on the day they met, and the two
spent extensive time together thereafter —with N.H. playing video
games or basketball at Verde’s home, riding Verde’s ATVs, or
working in Verde’s yard for pay.

95 N.H. further testified that Verde sexually abused him in the
summer of 2003 when he was at Verde’s home. According to
N.H.’s testimony, Verde sat by N.H. on the couch and put “his
hand down [N.H.'s] pants” and “touched [his] penis and tes-
ticles.” N.H. said that he told Verde to stop, and that Verde said
something like “don’t be cool” and then moved to a chair. In De-
cember 2004, N.H. reported these events to his mother.

96 The State also presented evidence at trial that Verde had
engaged in sexual misconduct with two eighteen-year-old males
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in 2002 and 2004.1 The first witness, J.T.S., testified that Verde first
approached him when he was fifteen years old and working as a
grocery store bagger. ].T.S. claimed that Verde initiated a conver-
sation with him, gave him a pair of sunglasses, and invited him to
play basketball. J.T.S. did not see Verde again until he was eigh-
teen years old. At that time, Verde expressed interest in a car ].T.S.
was selling and insisted that ].T.S. come to his house so he could
test drive the car.

97 J.T.S. testified that he went to Verde’s home that evening.
When J.T.S. realized that Verde was not interested in purchasing
the car, J.T.S. attempted to leave. Verde then pulled on ]J.T.S.'s leg
and refused to let him go. According to J.T.S., Verde then rubbed
J.T.Ss leg, unbuttoned his jeans, and groped his genitals. J.T.S.
testified that he tried to stop Verde “many times,” but that he re-
sponded with force, frightening ]J.T.S. He immediately reported
the incident to the police and his parents, but no charges were
filed.

98 M.A. testified to a similar incident. According to M.A., he
met Verde at the gym in 2002 when he was eighteen years old.
Verde allegedly approached M.A. and invited him home, where
Verde groped M.A.’s groin “close enough to his genitals to arouse
him.” M.H. terminated this encounter and later reported the inci-
dent to police, again without charges ever being brought.

99 After the State presented its case, Verde testified on his
own behalf, denying that he ever sat next to N.H. on the couch or
touched N.H. in a sexual manner. Verde presented witnesses who
testified about N.H.’s lack of credibility, one saying that N.H. “pa-
thologically lie[d].” Verde also testified that he never had any
sexual contact with M.A. or J.T.S.

910 The jury found Verde guilty, and he appealed. In the court
of appeals, Verde pressed his argument that the evidence of un-
charged sexual misconduct should not have been admitted be-
cause it served no purpose other than to show that Verde’s con-

I The State also sought to elicit testimony from a fourth alleged
victim, D.J. But the court concluded that the probative value of
D.J.’s duplicative testimony was substantially outweighed by risk
of unfair prejudice and was thus inadmissible under rule 403.

3
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duct conformed to a propensity to commit sexual crimes. State v.
Verde, 2010 UT App 30, § 15, 227 P.3d 840.

911 The court of appeals affirmed, holding that the 404(b) evi-
dence was admissible to establish Verde’s specific intent, or alter-
natively, to rebut Verde’s theory that N.H. fabricated his story. Id.
99 18, 19 n.6. Although Verde never actually disputed intent, the
court of appeals deemed the evidence admissible to establish
Verde’s specific intent, a required element of sexual abuse of a
child, regardless of the nature of the case or Verde’s defenses. Id.
9 18. The court based this holding on the so-called “not guilty
rule,” under which intent is per se controverted once a defendant
pleads not guilty to a specific-intent crime. Id. In light of this hold-
ing, the court of appeals did not address the State’s alternative ar-
gument that the trial court properly admitted the bad acts evi-
dence for the additional purpose of proving Verde’s pattern of
conduct, preparation, or plan of enticing and exploiting teenage
males. Yet the court did recognize “at least one additional ground
for admitting the prior bad acts evidence.” Id. § 19 n.6. Because
Verde claimed that N.H. invented the alleged misconduct “after
not being paid for catching a stray cat,” the court held that prior
bad acts evidence was admissible to rebut Verde’s defense of fa-
brication. Id.

912 Judge McHugh concurred, opining that the “not guilty
rule” should not be used as a substitute for a meaningful inquiry
into the actual purpose and relevance of evidence offered under
rule 404(b). Id. 9§ 38 (McHugh, J., concurring). In Judge McHugh's
view, the mere fact that “a defendant pleads not guilty should not
excuse the State from identifying the precise link between the bad
acts evidence and a contested issue in the trial.” Id. § 44. Judge
McHugh also acknowledged that under current court of appeals
precedent, see State v. Bradley, 2002 UT App 348, 57 P.3d 1139, the
404(b) evidence could be admitted to rebut Verde’s fabrication
theory; but for that precedent, however, she would have reversed
and remanded for a new trial. Verde, 2010 UT App 30, 9§ 43
(McHugh, J., concurring).

913 Our review of the court of appeals decision on certiorari is
de novo. State v. Levin, 2006 UT 50, 4| 15, 144 P.3d 1096. That said,
“[t]he correctness of the court of appeals’” decision turns, in part,
on whether it accurately reviewed the trial court’s decision under
the appropriate standard of review.” Id. A trial court’s admission
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of prior bad acts evidence is reviewed for abuse of discretion, but
the evidence “must be scrupulously examined by trial judges in
the proper exercise of that discretion.” State v. Decorso, 1999 UT 57,
9 18, 993 P.2d 837. Applying these standards, we reverse the court
of appeals’ holding that the 404(b) evidence was admissible to
prove Verde’s intent and remand for a new trial, leaving open the
possibility that the trial court could determine that the State’s evi-
dence is admissible under the “doctrine of chances” as proof that
N.H. did not fabricate Verde’s act of abuse.

II

914 Our analysis must begin with the text of the governing
rules of evidence. The principal rule in play here is 404(b), which
states:

Evidence of other crimes, wrongs or acts is not admissi-
ble to prove the character of a person in order to show
action in conformity therewith. It may, however, be ad-
missible for other purposes, such as proof of motive, op-
portunity, intent, preparation, plan, knowledge, identity,
or absence of mistake or accident.

UTAH R. EVID. 404(b) (2005).2

915 Under this rule, the admissibility of prior misconduct evi-
dence depends on its avowed purpose. When such evidence is of-
fered to suggest action in conformity with a person’s alleged bad
character, it is inadmissible under the rule. When past misconduct
evidence is offered for any other purpose, on the other hand, it is
admissible. The rule lists examples of proper purposes—to estab-
lish motive, opportunity, intent, etc. —but the list is illustrative
and not exclusive. So long as the evidence is not aimed at suggest-

2 We quote the version of our evidentiary rules in effect when
Verde was tried. Though 2011 amendments altered the language
of some rules —including rules 403 and 404 —these changes were
intended only “to make [the rules] more easily understood and to
make style and terminology consistent throughout the rules.”
See UTAH R. EvID. 404(b) 2011 advisory committee note. So our
analysis here presumably will hold under the newly amended
rules, although our discussion is addressed on its face to the rules
as they stood at the time of trial.
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ing action in conformity with bad character, it is admissible under
rule 404(b).

916 That much is clear. The difficulty in applying this simple
rule, however, springs from the fact that evidence of prior bad
acts often will yield dual inferences—and thus betray both a per-
missible purpose and an improper one. Thus, evidence of a per-
son’s past misconduct may plausibly be aimed at establishing mo-
tive or intent, but that same evidence may realistically be expected
to convey a simultaneous inference that the person behaved im-
properly in the past and might be likely to do so again in the fu-
ture. That’s what makes many rule 404(b) questions so difficult:
Evidence of prior misconduct often presents a jury with both a
proper and an improper inference, and it won’t always be easy for
the court to differentiate the two inferences or to limit the impact
of the evidence to the purpose permitted under the rule.

917 Yet the language and structure of rule 404(b) require the
court to make such distinctions. Fidelity to the rule requires a
threshold determination of whether proffered evidence of prior
misconduct is aimed at proper or improper purposes. See State v.
Nelson-Waggoner, 2000 UT 59, 9 18-20, 6 P.3d 1120. If such evi-
dence is really aimed at establishing a “defendant’s propensity to
commit crime,” it should be excluded despite a proffered (but un-
persuasive) legitimate purpose. See State v. Decorso, 1999 UT 57,
99 21-25, 993 P.2d 837. And even if 404(b) evidence appears to
have a dual purpose—to be aimed at both proper and improper
inferences —it may nonetheless be excluded under rule 403 if its
“probative value is substantially outweighed by the danger of un-
fair prejudice, confusion of the issues, or misleading the jury, or
by considerations of undue delay, waste of time, or needless pres-
entation of cumulative evidence.” UTAH R. EVID. 403 (2005).

918 Thus, when prior misconduct evidence is presented under
rule 404(b), the court should carefully consider whether it is ge-
nuinely being offered for a proper, non-character purpose, or
whether it might actually be aimed at sustaining an improper in-
ference of action in conformity with a person’s bad character. And
even if the evidence may sustain both proper and improper infe-
rences under rule 404(b), the court should balance the two against
each other under rule 403, excluding the bad acts evidence if its
tendency to sustain a proper inference is outweighed by its pro-
pensity for an improper inference or for jury confusion about its

6
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real purpose. Such weighing is essential to preserve the integrity
of rule 404(b). Without it, evidence of past misconduct could rou-
tinely be allowed to sustain an inference of action in conformity
with bad character—so long as the proponent of the evidence
could proffer a plausible companion inference that does not con-
travene the rule.

19 A district court’s decision to admit evidence under rule
404(b) is entitled to some deference. But such a decision can with-
stand our review only if the evidence falls within the bounds
marked by the legal standards set forth in the rules of evidence.
And the question in this case is whether the State’s evidence fell
within the permissible range.

920 The State seeks to defend the admissibility of the 404(b)
evidence offered in Verde’s trial on three grounds: (a) that it was
offered to establish Verde’s specific intent, (b) that it demonstrat-
ed his plan to engage in criminal activity, and (c) that it was pre-
sented to rebut Verde’s charge of fabrication. We reject the first
two grounds and accordingly reverse and remand for a new trial,
as these were the grounds on which the evidence was admitted at
trial. As to the third ground, we acknowledge that evidence of
Verde’s prior misconduct could potentially be admitted to rebut a
charge of fabrication, but decline to affirm on that basis in the ab-
sence of any indication in the record that the district court was
asked to conduct the careful weighing required to sustain the ad-
mission of such evidence in a case like this one. Thus, on this is-
sue, we leave it to the district court on remand to decide on the
admissibility of evidence of Verde’s prior misconduct under the
“doctrine of chances” as explained below.

A

921 The first ground put forward by the State for admitting
evidence of Verde’s past misconduct is its alleged relevance to his
state of mind in committing the specific intent crime of child sex
abuse. This ground was embraced by the district court and af-
firmed by the court of appeals, which concluded that a not-guilty
plea necessarily puts the question of intent at issue, opening the
door to “evidence of other offenses to establish the element of in-
tent even if the defendant has not contested his or her mental
state.” State v. Verde, 2010 UT App 30, § 18, 227 P.3d 840 (internal
quotation marks omitted). Because Verde entered a plea of not
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guilty, the prosecution was required to prove “not only that he
‘touch[ed] the . . . genitalia of a child” but also that he did so “with
intent to cause substantial emotional or bodily pain to any person
or with the intent to arouse or gratify the sexual desire of any per-
son.”” Id. (alterations in original) (quoting UTAH CODE § 76-5-
404.1(2)). And because the prior bad acts evidence purportedly
was relevant to Verde’s intent, the court of appeals upheld its ad-
missibility under the “not guilty rule.” See id.

922 We find the premises of the not-guilty rule unpersuasive
and accordingly reject it as a principle of Utah law. A not-guilty
plea technically puts every element of a crime at issue. But the
technical relevance of evidence of a defendant’s intent is not
enough to justify the admissibility of evidence of prior bad acts
purportedly aimed at establishing intent under rule 404(b).3 Fidel-
ity to the integrity of the rule requires a careful evaluation of the
true—and predominant—purpose of any evidence proffered un-
der rule 404(b). Thus, if proof of intent is merely a ruse, and the
real effect of prior misconduct evidence is to suggest a defen-
dant’s action in conformity with alleged bad character, the ruse is
insufficient and the evidence should not be admitted. That may be
because the court determines that the true purpose of the evi-
dence is an impermissible one under rule 404(b). Or it could be on
the ground that any permissible purpose is outweighed by its
propensity for an improper inference or for jury confusion about
its real purpose.

923 Either way, the admissibility of prior misconduct evidence
cannot be sustained under rule 404(b) on the mere basis of a de-
fendant’s not-guilty plea. As Judge McHugh noted in her concur-
ring opinion below, the “not guilty rule” is an undisciplined subs-

3 See Tanberg v. Sholtis, 401 F.3d 1151, 1167-68 (10th Cir. 2005)
(other uses of excessive force not admissible to prove intent in civ-
il rights action where officer did not dispute that he intended to
use force); Thompson v. United States, 546 A.2d 414, 422-23 (D.C.
1988) (whether intent is a contested issue “depends, not on the
statutory definition of the offense, but on the circumstances of the
case and on the nature of the defense[s]”).

8
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titute for careful analysis under rule 404(b).# “[M]echanical re-
liance” on the rule does not “reflect the sort of critical evaluation”
of the prosecution’s purpose for offering 404(b) evidence that is
required by the language and structure of the rule.

924 We accordingly repudiate it. Instead of relying reflexively
on the broad implications of a not-guilty plea, courts in Utah
should evaluate the true purpose of evidence of past misconduct,
determining at the threshold whether the evidence is presented
for a proper purpose, or only for the purpose of suggesting an
improper inference of action in conformity with alleged bad cha-
racter. And even if the court finds both legitimate and improper
purposes for such evidence, the court should still weigh the prop-
er and improper uses of 404(b) evidence and exclude it under rule
403 where the terms of that rule so require. Applying these stan-
dards, we conclude that the evidence of Verde’s prior misconduct
was not properly admissible to establish his specific intent—
despite the fact that his not-guilty plea technically put his intent at
issue.

925 First, we find it difficult to characterize the true purpose of
the 404(b) evidence introduced at trial as permissibly aimed at es-
tablishing Verde’s intent. Aside from his not guilty plea, Verde
did not contest intent at trial. See id. 99 17-18. Instead, his primary
defense was that he never touched N.H.’s genitalia and that N.H.
fabricated his testimony of that actus reus. Id. In fact, Verde offered
to stipulate to his intent in his response to the State’s motion in
limine, asserting that “if the jury concludes that the touching of
N.H. occurred, defendant is willing to stipulate that the defendant
did it with the intent to arouse or gratify the sexual desire of any
person.” And, as even the State admits, intent is inferable from
proof that Verde groped N.H.’s genitalia. In these circumstances,
it's hard to imagine a jury that would conclude that Verde com-
mitted the actus reus but with an innocent intent.

926 Where intent is uncontested and readily inferable from
other evidence, 404(b) evidence is largely tangential and duplica-

4 State v. Verde, 2010 UT App 30, 99 27, 29, 227 P.3d 840
(McHugh, J., concurring).

51d. 4 40 (internal quotation marks omitted).

9
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tive.® It is accordingly difficult to characterize its purpose as prop-
erly aimed at establishing intent. In context, it seems much more
likely that it was aimed at sustaining an impermissible inference
that Verde acted in conformity with the bad character suggested
by his prior bad acts.

927 The State resists this conclusion on the ground that Verde
made no “enforceable” stipulation of intent and could have re-
neged on his pretrial offer. But it was the State that refused
Verde's offer to formally stipulate intent, and at oral argument in
this court the State could identify no legitimate reason for reject-
ing that offer. That failure is telling. It reinforces the conclusion
that the prosecution’s true purpose in offering evidence of Verde’s
prior misconduct was to invite the jury to make the kind of cha-
racter inference that is proscribed under rule 404(b).

928 In so concluding, we do not imply that the prosecution
bears an obligation to accept a defendant’s offer to stipulate.” To
the contrary, the prosecution retains wide discretion to reject such
an offer, which it might legitimately do, for example, to preserve
the right to present evidence with broad “narrative value” beyond
the establishment of particular elements of a crime. As the United
States Supreme Court put it, “a naked proposition in a courtroom
may be no match for the robust evidence that would be used to
prove it. People who hear a story interrupted by gaps of abstrac-
tion may be puzzled at the missing chapters” in the prosecution’s
case. Old Chief v. United States, 519 U.S. 172, 189 (1997). Evidence

6 See State v. Shickles, 760 P.2d 291, 295 (Utah 1988) (instructing
courts to examine the prosecution’s “need for the evidence” when
engaging in rule 403 balancing (internal quotation marks omit-
ted)), abrogated on other grounds by State v. Doporto, 935 P.2d 484
(Utah 1997).

7 See State v. Florez, 777 P.2d 452, 456 (Utah 1989) (affirming the
trial court’s refusal to order the prosecution to accept a stipulation
because “[t]he State has the right to prove every essential element
of a crime in the most convincing manner within the bounds of
the rules of evidence and fair play”); State v. Bishop, 753 P.2d 439,
475 (Utah 1988) (“As a general rule, a party may not preclude his
adversary’s offer of proof by admission or stipulation.”), overruled
on other grounds by State v. Menzies, 889 P.2d 393 (Utah 1994).

10
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may thus be appropriately aimed at completing the “missing
chapters” in the prosecution’s case, and the prosecution may
refuse an offer to stipulate to preserve its ability to tell a complete
story.

929 Sometimes, however, the evidence in question has no legi-
timate narrative value, as in cases where it is not plausibly linked
to any charged conduct. That will often be the case for evidence of
prior misconduct. Such evidence may be worse than immaterial to
a legitimate narrative. It may risk creating an alternative, illegiti-
mate narrative —that the defendant has a reprehensible character,
that he probably acted in conformity with it, and that he should
be punished for his immoral character in any event.

930 Absent any legitimate explanation for the prosecution’s re-
jection of the defendant’s offer to stipulate, we view this rejection
to reinforce the conclusion that the prosecution’s purpose was not
to tell a legitimate narrative to the jury but instead to present an
improper one. So, while the state was free to reject Verde’s offer to
stipulate, it was not free to distance itself from the probative im-
plications of that decision, which in our view thoroughly under-
mine the State’s position on appeal.

931 Second, even if the past misconduct evidence in this case
could plausibly be deemed to have been aimed at a legitimate
purpose under rule 404(b), it would still fail under the balancing
framework required under rule 403. Specifically, and for all the
reasons detailed above, we conclude that any legitimate tendency
the 404(b) evidence had to tell a narrative of Verde’s specific in-
tent was minimal at best. And we likewise conclude that any such
legitimate purpose is far outweighed by the obvious, illegitimate
one of suggesting action in conformity with bad character.

932 We accordingly conclude that the district court abused its
discretion in admitting evidence of Verde’s prior misconduct to
establish his specific intent. That evidence was not plausibly
aimed at a proper purpose, and in any event any such proper
purpose was outweighed by an illegitimate effect.

B

933 The second ground put forward by the State for admitting
evidence of Verde’s prior bad acts is its alleged relevance in de-
monstrating his “plan” to “entic[e] teenage males to be his friends
with the motive of exploiting their trust for his sexual gratifica-

11
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tion.”® This basis was embraced by the district court, but not ad-
dressed by the court of appeals. We reject this as a ground for
admitting evidence of past misconduct in this case, as the evi-
dence presented at trial did not legitimately establish a “plan” but
was instead effectively aimed at demonstrating mere propensity
to act in conformity with bad character.

934 Under the classic formulation of the rule, prior misconduct
evidence can demonstrate a “plan” only where the defendant’s
“preconceived plan . ..encompasses all of the acts” in an over-
arching design. DAVID P. LEONARD, THE NEW WIGMORE: A TREA-
TISE ON EVIDENCE: EVIDENCE OF OTHER MISCONDUCT AND SIMILAR
EVENTS § 9.4.2 (2009). This standard requires that

all the crimes—both charged and uncharged —are the
product of some prior, conscious resolve in the accused’s
mind. The accused formulates a single, overall grand de-
sign that encompasses both the charged and uncharged
offenses. That design is overarching; all the crimes are
integral components or portions of the same plan. Each
crime is a step or stage in the execution of the plan. Each

8 The State also alludes vaguely to the notions that Verde’s past
misconduct might demonstrate “preparation” for or a “pattern” of
the activity he is charged with in this case, but neither of those ru-
brics fit this case. Evidence of “preparation” would indicate steps
to facilitate the commission of the crime at issue in the trial, as
where a defendant is shown to have stolen a cutting torch that is
used in a subsequent burglary. See Lewis v. United States, 771 F.2d
454, 456 (10th Cir. 1985). “Pattern” evidence, by contrast, is impli-
cated where the uncharged and charged conduct is “peculiarly
distinctive” and thus likely to have been committed by the same
individual. State v. Featherson, 781 P.2d 424, 428-29 (Utah 1989),
abrogated on other grounds by State v. Doporto, 935 P.2d 484 (Utah
1997); see also, e.g., State v. Decorso, 1999 UT 57, 9 29-35, 993 P.2d
837 (uncharged misconduct evidence admissible to prove identity
because of the “signature-like” similarity between the acts). This
case involves neither preparation nor a pattern of this sort, but at
best a “plan” by the defendant.

12
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is a means to achieving the same goal.’

935 This type of plan evidence is admissible because it is based
on the permissible inference that, regardless of character, a person
who has formulated a plan is more likely to carry out the elements
of the plan. Id. § 9.1.1° Such evidence is thus relevant without im-
plicating a forbidden inference of action in conformity with im-
moral character.

936 We adopted this approach in State v. Featherson, 781 P.2d
424, 429 (Utah 1989), abrogated on other grounds by State v. Doporto,
935 P.2d 484 (Utah 1997). There, the defendant was charged with
sexual assault. In the trial on that offense, the court allowed evi-
dence of prior uncharged sexual assaults on the ground that they
demonstrated that the defendant committed each act under a
common plan and thus had the requisite state of mind. Id. at 425,
429. We reversed, concluding that the evidence was inadmissible
because it did not “qualify as links in a chain forming a common
design.” Id. at 429 (internal quotation marks omitted). And absent
such a scheme or plan linking the prior acts and the charged of-
fense, we held that the evidence proved “only a propensity, proc-
livity, predisposition or inclination to commit” sexual assault,
rendering it inadmissible under rule 404(b). Id. (internal quotation
marks omitted).

937 In so holding, we cited favorably People v. Tassell, 679 P.2d
1, 7-8 (Cal. 1984), overruled by People v. Ewoldt, 867 P.2d 757 (Cal.
1994), in which the California Supreme Court adopted the narrow
or classic rule for admissibility of plan evidence. See Featherson,
781 P.2d at 429. The Tassell court concluded that evidence of a

9 Miguel A. Mendez & Edward J. Imwinkelried, People v.
Ewoldt: The California Supreme Court’s About-Face on the Plan
Theory for Admitting Evidence of an Accused’s Uncharged Misconduct,
28 Loy. L.A. L. REV. 473, 480-81 (1995) (footnotes omitted).

10 See also 22 CHARLES ALAN WRIGHT, ET AL., FEDERAL PRACTICE
AND PROCEDURE: EVIDENCE § 5244 (1st ed.) (“The justification for
admitting evidence of other crimes to prove a plan is that this in-
volves no inference as to the defendant's character; instead his
conduct is said to be caused by his conscious commitment to a
course of conduct of which the charged crime is only a part.”
(footnote omitted)).

13
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common scheme is admissible only if it reveals “a single concep-
tion or plot of which the charged and uncharged crimes are indi-
vidual manifestations. Absent such a grand design, talk of com-
mon plan or scheme is really nothing but the bestowing of a res-
pectable label on a disreputable basis for admissibility —the de-
fendant’s disposition.” Tassell, 679 P.2d at 5 (citation and internal
quotation marks omitted).

938 Tassell was subsequently overruled by Ewoldt, 867 P.2d at
759. In Ewoldt, the court abandoned the requirement that plan
evidence reveal “a single, continuing conception or plot.” Id. at
767. Instead, mere similarity between uncharged and charged acts
was deemed sufficient for admissibility as evidence of a plan—
“such a concurrence of common features that the various acts are
naturally to be explained as caused by a general plan of which
they are the individual manifestations.” Id. at 770. (internal quota-
tion marks omitted). Thus, in California, episodes of misconduct
unlinked by any overarching plan are admitted as evidence of a
“general plan” and thus that the defendant acted in conformity
with that plan.

439 The State heralds the Ewoldt rule as “the more liberal or
modern view” and invites us to adopt it.1! We decline to do so
and instead confirm our holding in Featherson. Evidence of a
“general plan” to commit crimes with common features is peri-
lously close to evidence of a general disposition to commit crime.
Any difference between the two concepts “is extremely subtle and
quite likely to be lost on a jury.”1? Moreover, while repeated
commission of a crime is only weak evidence of a plan, it gives
rise to a strong —and impermissible — propensity inference. A jury
presented with evidence of repetitive criminal acts under the

11 The State also asserts that we adopted this more “modern”
view in State v. Nelson-Waggoner, 2000 UT 59, 6 P.3d 1120, but the
best reading of that case is that the evidence was admitted not as
plan evidence, but as evidence rebutting the defendant’s theory
that the victim fabricated the charged conduct. We discuss this
theory below in paragraphs 44-62.

12 DAVID P. LEONARD, THE NEW WIGMORE: A TREATISE ON EVI-
DENCE: EVIDENCE OF OTHER MISCONDUCT AND SIMILAR EVENTS
§9.2.2 (2009).
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theory that the defendant had a “general plan” to commit similar
crimes may find the forbidden inference hard to resist.13

940 Under the Utah standard adopted in Featherson and further
clarified and confirmed here, the evidence of Verde’s prior mis-
conduct was not relevant to establish a “plan” to commit similar
crimes, and its admissibility accordingly cannot be affirmed on
that basis. There is no suggestion of a prior, conscious resolve on
Verde’s part to formulate an overarching grand design encom-
passing both the charged and uncharged offenses. In fact, the
“victims” of Verde’s past encounters were not even minors like
N.H. was. They were adults when Verde is alleged to have sexual-
ly assaulted them. And of course an attempt to entice an adult in-
to a sexual relationship is hardly equivalent to the sexual entice-
ment of a child. The age difference is highly significant. It under-
mines any suggestion of a plan by Verde to engage in the criminal
conduct he is accused of here.

941 While the evidence of Verde’s prior misconduct only weak-
ly suggests a plan, it would strongly suggest to the jury the like-
lihood that Verde may have acted in conformity with the bad cha-
racter implied by his prior acts.!* Under the circumstances, this
would pose an untenable risk of confusing jurors as to the real
purpose for which the evidence was offered and of swaying jurors
to base a verdict on the strong inference of action in conformity
with bad character. If we adopted the Ewoldt approach of routine-
ly admitting powerful propensity evidence under the guise of
anemic evidence of a plan, we would “threaten[] to undo the es-
sential protection that the character evidence prohibition is de-
signed to afford an accused.”?> This we decline to do.

13 See Mendez & Imwinkelried, supra § 34 n.9, at 501-03 (discuss-
ing the “[i]ntolerable [r]isks [p]osed by the Ewoldt [t]est”).

14 See id. at 501 (“Under Ewoldt the inference that the accused
committed the charged and uncharged offenses as part of one
plan is so weak as to be unacceptably speculative. . . . In contrast,
a showing of common features is highly probative of the ac-

cused’s disposition to engage in the type of criminal conduct with
which he is charged.”).

15 1d. at 500.
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942 Under Ewoldt, evidence that a defendant had committed
three D.U.Ls on the same road (perhaps even in the same car, with
the same type of alcohol, on the same day of the week) presuma-
bly could be offered to prove the defendant had a plan to drive
while intoxicated. And evidence that a defendant frequently pos-
sessed controlled substances could be offered to prove a plan to
use illegal drugs. The undue prejudice inherent in proof of this
sort of “general plan” will nearly always outweigh any legitimate
probative value, and we accordingly repudiate it.

943 In support of its contrary view, the State cites rule 404(c) of
the Utah Rules of Evidence as an example of the “liberal or mod-
ern” rule set forth in Ewoldt. That provision, as the State notes, ex-
pressly endorses the admission of evidence of certain prior bad
acts similar to the crime in question—those involving “acts of
child molestation” in a “case in which a defendant is accused of
child molestation.” UTAH R. EvID. 404(c)(1). That provision, how-
ever, only undermines the State’s position. It does so by confirm-
ing that any liberalizing trend toward greater admissibility of
prior bad acts evidence may be accomplished through express
amendments to our rules of evidence, see FED. R. EvID. 413, 414,
415, an avenue that counsels against the distortion of the other-
wise general rule against propensity inferences under rule 404(b).
We accordingly adhere to the rule embraced by this court in Fea-
therson, 781 P.2d at 429; see supra 99 34-37, a standard the State
cannot satisfy here.

C

944 Lastly, the State contends that its 404(b) evidence was ad-
missible to prove that Verde committed the actus reus in question
by rebutting Verde’s theory that N.H. fabricated his testimony of
the sexual assault. The fabrication question was an issue at trial. In
his opening statement, Verde’s counsel asserted that N.H. was a
“pathological liar” who had invented his account of Verde’s sex-
ual abuse. The State countered by pointing to evidence of Verde’s
prior sexual assaults, which in its view made it more likely that
N.H.’s testimony was, in fact, truthful. On appeal, the court of ap-
peals majority concluded that rebutting the defense of fabrication
was an “additional ground for admitting the prior bad acts evi-
dence,” State v. Verde, 2010 UT App 30, § 19 n.6, 227 P.3d 840 (cit-
ing State v. Bradley, 2002 UT App 348, 57 P.3d 1139), a conclusion
adopted by Judge McHugh in her separate concurrence, id. § 43
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(McHugh, J., concurring) (“[A] proper purpose for bad acts evi-
dence is to rebut a defense of fabrication.”).

945 In defending the admissibility of the prior misconduct evi-
dence on this basis, the State reasons that “while it may be plausi-
ble that one victim might fabricate such charges, it is highly un-
likely that three [victims] would independently fabricate” similar
accounts of unwanted sexual contact. In response, Verde argues
that uncharged misconduct evidence offered to rebut a claim of
fabrication is inadmissible because it “qualifies as evidence of
propensity.”

946 As a threshold matter, we acknowledge the theoretical pos-
sibility that evidence of prior misconduct could be admitted un-
der rule 404(b) to establish commission of a criminal actus reus by
rebutting a charge of fabrication. Because this argument was not
presented by the State in Verde’s trial, however, we reject it as a
ground for affirmance. To provide guidance for the parties on re-
mand and to explain our basis for reversing the court of appeals,
we clarify the legal standards that govern in this area.

947 In some circumstances, evidence of prior misconduct can
be relevant under the so-called “doctrine of chances.” This doc-
trine defines circumstances where prior bad acts can properly be
used to rebut a charge of fabrication. It is a theory of logical relev-
ance that “rests on the objective improbability of the same rare
misfortune befalling one individual over and over.”1® Under this
analysis, the State suggests that evidence of past misconduct may
“tend[] to corroborate on a probability theory” that a witness to a
charged crime has not fabricated testimony, because it is
“[un]likely . . . that [several] independent witnesses would . . .
concoct similar accusations.”

948 One court explained the thinking behind this theory as fol-
lows:

[S]uppose you lose your horse; you find it in the posses-
sion of A.; he asserts that he took the horse by mistake;
but you find that about the same time he took horses be-
longing to several others; would not the fact that he took

16 Mark Cammack, Using the Doctrine of Chances to Prove Actus
reus in Child Abuse and Acquaintance Rape: People v. Ewoldt Revi-
sited, 29 U.C. DAVIS L. REV. 355, 388 (1996).
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others about the same time be proper evidence to be
considered in determining whether the particular taking
was or not by mistake? The chances of mistake decrease
in proportion as the alleged mistakes increase.”

A parallel explanation has been offered in terms more directly ap-
plicable here:

When one person claims rape, the unusual and abnor-
mal element of lying by the complaining witness may be
present. But when two (or more) persons tell similar sto-
ries, the chances are reduced that both are lying or that
one is telling the truth and the other is coincidentally
telling a similar false story.!8

949 This reasoning starts with the low baseline probability that
a man would take a horse by mistake or that an innocent person
would be falsely accused of sexual assault—or, to cite additional
examples from actual cases, that a child would die in her sleep!?
or that a spouse would drown in the bathtub.?’ The second step in
the analysis considers the effect on these already low probabilities
of additional, similar occurrences: As the number of improbable
occurrences increases, the probability of coincidence decreases,
and the likelihood that the defendant committed one or more of
the actions increases.?! An innocent person may be falsely accused
or suffer an unfortunate accident, but when several independent

17 United States v. Russell, 19 F. 591, 592 (W.D. Tex. 1884); see also
LEONARD, supra § 39 n.12, § 7.3.2 (citing United States v. Russell).

18 People v. Balcom, 867 P.2d 777, 787 (Cal. 1994) (Arabian, J., con-
curring).

19 See United States v. Woods, 484 F.2d 127, 135 (4th Cir. 1973)
(“[W]e think that the evidence would prove that a crime had been
committed because of the remoteness of the possibility that so
many infants in the care and custody of defendant would suffer
cyanotic episodes and respiratory difficulties if they were not in-
duced by the defendant’s wrongdoing . . ..”).

20 See the English “Brides in the Bath” case, Rex v. Smith, 11
Crim. App. 229, 84 L.J.K.B. 2153 (1915).

211 EDWARD ]. IMWINKELRIED, UNCHARGED MISCONDUCT EVI-
DENCE § 4:01 (rev. ed. 2004).
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accusations arise or multiple similar “accidents” occur, the objec-
tive probability that the accused innocently suffered such unfor-
tunate coincidences decreases.?? At some point, “/[t]he fortuitous
coincidence becomes too abnormal, bizarre, implausible, unusual
or objectively improbable to be believed.”” State v. Johns, 725 P.2d
312, 322-23 (Or. 1986) (quoting 8 EDWARD J. IMWINKELRIED, UN-
CHARGED MISCONDUCT EVIDENCE § 5:05 (1984)).23

950 Propensity inferences do not pollute this type of probabili-
ty reasoning. “The question for the jury is not whether the defen-
dant is the type of person” who, for example, “sets incendiary
fires or murders his relatives. The question is whether it is objec-
tively likely that so many fires or deaths could be attributable to
natural cases. It is that objective unlikelihood that tends to prove
human agency, causation, and design.”?* The inferences required
follow this pattern:

- evidence of prior similar tragedies or accusations;

- an intermediate inference that the chance of multiple simi-
lar occurrences arising by coincidence is improbable; and

- a conclusion that one or some of the occurrences were not
accidents or false accusations.?’

951 Under this pattern, prior misconduct evidence may tend to
prove that the defendant more likely played a role in the events at

22 See LEONARD, supra § 39 n.12, § 7.3.2 (discussing Wigmore’s
classic example of a hunter “mistakenly” shooting toward a hunt-
ing partner multiple times).

23 Or, as one court put it: “The man who wins the lottery once is
envied; the one who wins it twice is investigated.” United States v.
York, 933 F.2d 1343, 1350 (7th Cir. 1991), overruled on other grounds
by Wilson v. Williams, 182 F.3d 562, 567 (7th Cir. 1999).

241 IMWINKELRIED, supra 49 n.21, § 4:01.

% See Edward J. Imwinkelried, An Evidentiary Paradox: Defending
the Character Evidence Prohibition by Upholding a Non-Character
Theory of Logical Relevance, the Doctrine of Chances, 40 U. RICH. L.
REV. 419, 436 (2006).
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issue than that the events occurred coincidentally.?6 And because
the evidence tends to prove a relevant fact without relying on in-
ferences from the defendant’s character, the evidence is potential-
ly admissible. True, there is a risk of an undue inference that the
defendant committed each act because of the defendant’s immoral
character, but a permissible inference is also possible—under the
inferential chain outlined above.

952 Many courts, in Utah and elsewhere, have employed this
“doctrine of chances” reasoning to analyze the relevance of un-
charged misconduct evidence when a defense of fabrication has
been raised. In State v. Bradley, for example, our court of appeals
reasoned that evidence of a prior, independent allegation of sex-
ual assault decreased the probability that the charged sexual as-
sault was fabricated, as the defendant claimed. 2002 UT App 348,
9 28, 57 P.3d 1139. In the court’s view, the defendant’s fabrication
“theory [was] diminished by [the uncharged conduct evidence]
because it is more difficult to believe that [two] mothers were mo-
tivated to, and were successful in, convincing their children to fa-
bricate the allegations of sexual abuse.” Id.

953 Probability reasoning is also the best understanding of our
analysis in State v. Nelson-Waggoner, 2000 UT 59, 6 P.3d 1120.
There we noted the similarities among the testimony of two wom-
en who alleged that the defendant had previously raped them and
the testimony of the victim of the charged rape. Id. § 25. And we
concluded that the uncharged misconduct evidence was probative
of whether the defendant engaged in forceful and nonconsensual
sex with the victim because it “laid out a pattern of behavior.” Id.
While we did not explicitly refer to the doctrine of chances, the
relevance of the evidence in that case was based on the low prob-
ability that multiple victims would independently accuse the de-
fendant of similar assaults. Many other courts have adopted the
doctrine in these and similar contexts.?”

26 See id. at 436-39 (examining the doctrine’s non-character ra-
tionale and refuting arguments that character inferences and im-
plicit improbability reasoning both ultimately require a jury to use
a “defendant’s subjective character as a predictor of conduct”).

27 See, e.g., Westfield Ins. Co. v. Harris, 134 F.3d 608, 615 (4th Cir.
1998) (“[T]he more often an accidental or infrequent incident oc-
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954 The court of appeals in this case affirmed the admissibility
of evidence of Verde’s prior misconduct on an alternative ground
resting on a vague notion of this doctrine of chances. Without de-
nominating the doctrine as such or elaborating on its elements, the
court of appeals held that the evidence was admissible to rebut
Verde’s charge of fabrication. Verde, 2010 UT App 30, 9 19 n.6,
43. The State urges the same result here, asserting that Verde’s
prior acts properly rebut his charge of fabrication because they are
“completely independent of the witness to the charged crime and
to each other.”

155 We find the grounds put forward by the State and adopted
by the court of appeals insufficient on the current record to affirm
the admissibility of evidence of Verde’s prior misconduct. A
charge of fabrication is insufficient by itself to open the door to
evidence of any and all prior bad acts. As with other questions
arising under rule 404(b), care and precision are necessary to dis-
tinguish permissible and impermissible uses of evidence of prior
bad acts, and to limit the factfinder’s use of the evidence to the
uses allowed by rule.

9156 We accordingly reverse the court of appeals’ decision on
this issue and in so doing offer some clarifying limitations on the
use of evidence to rebut a charge of fabrication to guide the par-
ties and the district court on remand. The relevant limitations are

curs, the more likely it is that its subsequent reoccurrence is not
accidental or fortuitous.”); United States v. York, 933 F.2d 1343,
1350 (7th Cir. 1991) (discussing the doctrine of chances and rea-
soning that “[i]t is not every day that one’s wife is murdered; it is
more uncommon still that the murder occurs after the wife says
she wants a divorce; and more unusual still that the jilted hus-
band collects on a life insurance policy with a double-indemnity
provision.”), overruled on other grounds by Wilson v. Williams, 182
F.3d 562 (7th Cir. 1999); People v. Everett, 250 P.3d 649, 656-58 (Co-
lo. App. 2010) (examining and applying the doctrine of chances);
Wynn v. State, 718 A.2d 588, 607 (Md. 1998) (examining the doc-
trine of chances, collecting cases applying the doctrine, and ex-
plaining that “[i]t is the objective implausibility of the occurrence,
sans nefarious activity, which rebuts the claim of an innocent oc-
currence”); State v. Johns, 725 P.2d 312, 321-27 (Or. 1986) (examin-
ing and applying the doctrine of chances).
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found in the prevailing case law on the doctrine of chances, which
we adopt and explain in the paragraphs that follow.

957 Under the doctrine of chances, evidence offered to prove
actus reus must not be admitted absent satisfaction of four founda-
tional requirements,?® which should be considered within the con-
text of a rule 403 balancing analysis. First, materiality: The issue
for which the uncharged misconduct evidence is offered “must be
in bona fide dispute.”?® We have examined this requirement above
and need not address it further here. See supra §9 21-32.

9158 Second, similarity: “Each uncharged incident must be roughly
similar to the charged crime.”3 The required similarity here need not
be as great as that necessary to prove identity under a “pattern”
theory. But there must be some significant similarity between the
charged and uncharged incidents to suggest a decreased likelih-
ood of coincidence—and thus an increased probability that the
defendant committed all such acts:

[T]he more similar, detailed, and distinctive the various
accusations, the greater is the likelihood that they are not
the result of independent imaginative invention. It is less
likely that two accusers would independently manufac-
ture similar stories that are detailed and unusual than
that they would coincidentally tell the same common-
place lie.31

959 Any prescription of “a threshold of similarity for admitting
similar accusations evidence is inevitably imprecise.”32 But we can
say that the similarities between the charged and uncharged inci-

28 See Edward J. Imwinkelried, The Use of Evidence of an Accused’s
Uncharged Misconduct to Prove Mens Rea: The Doctrines Which
Threaten to Engulf the Character Evidence Prohibition, 51 OHIO ST. L.].
575, 588-92 (1990); Cammack, supra § 47 n.16, at 404; see also Eve-
rett, 250 P.3d at 658-70 (adopting and applying the foundational
requirements suggested in Imwinkelried, supra § 50 n.25, at 589).

2 Imwinkelried, supra q 57 n.28, at 592.
30 Id. at 595.

31 Cammack, supra § 47 n.16, at 404.

32 1d. at 405.
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dents must be “sufficient to dispel any realistic possibility of in-
dependent invention.”33 All of the incidents must at least “fall into
the same general category.”34

960 Third, independence: Where the prior uncharged conduct
is an accusation of sexual assault, each accusation must be inde-
pendent of the others. This is because “the probative value of sim-
ilar accusations evidence rests on the improbability of chance re-
petition of the same event.”3> And the existence of collusion
among various accusers would render ineffective the comparison
with chance repetition.

961 Fourth, frequency: The defendant must have been accused
of the crime or suffered an unusual loss “more frequently than the
typical person endures such losses accidentally.”3¢ It is this infrequen-
cy that justifies the probability analysis underlying the doctrine of
chances: “The probability that any given individual who might be
accused of rape or child abuse will be falsely accused of those
crimes is low. . . . Given the infrequent occurrence of false rape
and child abuse allegations relative to the entire eligible popula-
tion, the probability that the same innocent person will be the ob-
ject of multiple false accusations is extremely low.”3”

962 Because the trial court is in a superior position to make an
initial exercise of discretion to conduct the weighing called for
under rules 404(b) and 403, we remand this case for a new trial. At
the retrial of this matter, if the state chooses to pursue this theory,
the district court should use the standards we have articulated to
decide whether evidence of Verde’s uncharged sexual assaults
may be presented to the jury. Thus, the district court will have to
weigh carefully the materiality of and the similarities and the dif-
ferences between Mr. Verde’s alleged advances to and sexual

33 Id. at 405-06.
3 Imwinkelried, supra § 57 n.28, at 590.

% Cammack, supra q 47 n.16, at 402; see also id. at 397-04 (ex-
plaining the “product rule” used in calculating probabilities and
the necessity of independent events for purposes of the product
rule).

36 See Imwinkelried, supra 9§ 57 n.28, at 590.
37 Cammack, supra § 47 n.16, at 396-97.
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abuse of a twelve-year-old child and the alleged unwanted ad-
vances to and touching of two adults. And it will have to consider
the independence and the frequency of such alleged acts. Though
we have articulated standards to help the parties engage in these
discussions on remand, we do so without opining on the admissi-
bility of the prosecution’s prior misconduct evidence under the
“doctrine of chances.” We also emphasize that our opinion is not
at all aimed at influencing the district court or at expressing a
view on the ultimate viability of this theory on remand.

III

963 We conclude that the court of appeals erred in affirming
the admissibility of evidence of Verde’s uncharged misconduct
offered to prove his specific criminal intent, which was not a legi-
timately disputed issue at trial. We likewise hold that the State’s
evidence was not admissible to prove that Verde acted in confor-
mity with a plan to entice and abuse young men, as the evidence
did not demonstrate that Verde entertained a preconceived, over-
arching design to commit the acts in question. We accordingly re-
verse and remand for a new trial, leaving open the possibility that
the district court may deem the prior misconduct evidence ad-
missible under the “doctrine of chances,” as that theory is ex-
plained above.
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