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Dear Guardianship Summit Participant, 

Thank you for confirming your attendance at the Utah Guardianship Summit on November 6, 8:30 
a.m. - 5:00 p.m., at the Radisson Hotel, 215 W South Temple in Salt Lake City. Complimentary 
parking is available at the hotel garage located east of the hotel entrance. The hotel is on the Temple 
Square stop of the TRAX Green and Blue lines.  

The summit is sponsored by the Utah Judicial Council and organized by the Working Interdisciplinary 
Network of Guardianship Stakeholders (WINGS), a multi-disciplinary advisory body, focusing on 
guardianship issues from different perspectives. Forming such a group was one of the 
recommendations from the Third National Guardianship Summit held in Salt Lake City in 2011. Utah, 
New York, Oregon and Texas have been awarded a $7,000 grant from National Guardianship 
Network to form WINGS. The WINGS webpage is http://www.utcourts.gov/howto/family/GC/wings/.  

The initial effort in Utah, approved as part of the grant application, is to invite participants from 
around the state to a one-day Utah-focused summit to identify issues facing the public, providers, 
law enforcement, the courts, the bar, etc., and recommend how to respond to those issues. In 
addition to the plenary sessions, you will participate in a workgroup to evaluate and make 
recommendations about one of the following topics identified by Utah WINGS: 

• Person centered planning and supported decision making 
• Medical evidence of incapacity 
• Agency cooperation and coordination 

The Utah WINGS will prepare the recommendations from the three workgroups for publication and 
will develop an action plan based on those recommendations. 

In the attached materials you will find an agenda for the day, description of each workgroup, 
information about the speakers, workgroup briefs on the three topics, glossary of terms, list of 
participants with contact information and an assignment to one of the workgroups. You will receive a 
folder with the materials at the registration, but we strongly encourage you to familiarize yourself with 
the workgroup briefs beforehand. 

Sincerely, 

 
Timothy M. Shea 
Sr. Staff Attorney 



Utah Guardianship Summit 

Working Interdisciplinary Network of  

Guardianship Stakeholders (WINGS) 

November 6, 2013 

8:30 a.m. to 5:00 p.m. 

Radisson Hotel  

215 W South Temple 

Salt Lake City, UT 84101 

8:30 Registration and Continental Breakfast — Second floor lobby 

9:00 

Keynote Address — Parley 1&2 

 Rev. Tom Goldsmith, First Unitarian Church  

9:20 Objectives for the Day — Tim Shea, Administrative Office of the Courts 

9:30 

Panel: Planning and Making Decisions For Another Adult: Barriers, Challenges and 

Opportunities 

 Facilitator: Manuel Romero 

 Panelists: Teri Fuller, Dorothy Henderson, Carleen Kurip,  

 Julie Rigby, Charron Rumple 

10:45 Break 

11:00 Breakout Sessions 

 (Explore Issues) 

Agency Cooperation — Aspen 

Medical Evidence of Incapacity — Cedar 

Person Centered Planning and Supported Decision 

Making — Red Butte 

12:30 Lunch— Second floor lobby 

 Address by Chris Burbank, Chief of Police, Salt Lake City  

 Summary of Breakout Sessions: Issues identified 

1:45 Breakout Sessions 

 (Explore Issues-cont.) 

 (Resolve Issues) 

Agency Cooperation — Aspen 

Medical Evidence of Incapacity — Cedar 

Person Centered Planning and Supported Decision 

Making — Red Butte 

3:15 Break 

3:30 Reports and Recommendations 

Parley 1&2 

Agency Cooperation 

Medical Evidence of Incapacity 

Person Centered Planning and Supported Decision 

Making 

4:45 

Wrap Up — Sally Hurme, Project Advisor, AARP Health Education, Board of National 

Guardianship Network 

5:00 Adjourn 



Agency Cooperation—Aspen 

Government agencies and private organizations necessarily focus their efforts on their 

core mission. Too much diversity of purpose and the organization will do nothing well. 

The workgroup will explore the challenges that specialization presents to their clients, 

how an organization’s policies may contribute to those challenges, and how 

organizations can work collectively to improve services to their clients. 

Medical Evidence of Incapacity—Cedar 

The Medical Evidence Subgroup will focus on the necessity for medical evidence in 

guardianship proceedings, and the challenges to presenting thorough, relevant, 

objective and timely evidence.  The goal is to identify three of the greatest problems in 

obtaining the best evidence about the proposed wards incapacity or lack thereof, and 

then develop solutions and action steps that will be presented to all attendees of the 

summit.     

Person Centered Planning and Supported Decision Making—Red Butte 

Making decisions for another adult is challenging whether the decision maker acts 

informally or as a court appointed guardian. What are the various ways a decision is 

made? Who is involved in the decision making process? What information and support 

does a decision maker need? This workgroup examines best practices for educating the 

public and stakeholder groups about guardianship, alternatives to guardianship, person 

centered thinking and planning, and supported decision making. 

 



Reverend Tom Goldsmith 

Rev. Tom Goldsmith began his ministry in Salt Lake City in 1987, after serving two 

churches in the Boston metropolitan area. He has published widely in both cities, 

including a regular Op Ed column for the Boston Herald, Modern Bride magazine, 

various articles in both Salt Lake Tribune and Deseret Morning News, many alternative 

radical feminist and peace periodicals, and he provided a chapter in God and Country: 

Politics in Utah, Signature Books, 2005.  

Rev. Goldsmith has brought his distinct love for jazz to Utah, launching the popular Jazz 

Vespers program in 1989 and a Folk Vespers series a few years later. He is greatly 

involved in the interfaith community and has become a regular fixture at peace 

demonstrations and other human rights events.  

In 2000, he married Mary Tull, a consultant with Pathway Associates. Together they 

have five adult children. Mary plays guitar and sings while Tom attempts to play the 

bass. They love to hike, travel, and are especially drawn to the beauty and serenity of 

Torrey, Utah and Bolinas, California. 

Chief Chris Burbank 

Chief Burbank has been with the Salt Lake City Police Department since 1991.  

Appointed as Chief of Police in March 2006, he is the 45th Chief of the Department. 

Chief Burbank has a B.S. degree in Sociology from the University of Utah and is a 

graduate of the FBI’s National Executive Institute, and serves on the Board of Directors 

for the National Executive Institute Associates. Chief Burbank serves as the First Vice 

President of the Major Cities Chiefs Association, an assembly of the 69 largest policing 

agencies in the U.S. and Canada.  He served as the Chair of the Valley Police Alliance 

during its inception and sits on the Utah Peace Officer Standards and Training Council. 

In 2009, Chief Burbank received special recognition from the ACLU of Utah for work in 

protecting immigrant civil rights and was recognized by the Latino Community Center for 

his dedication to community policing in building and maintaining a great foundation with 

the Latino community.  In 2010, Chief Burbank was recognized by the Utah Minority Bar 

Association as their Honoree of the Year for his service to minority communities and 

dedication to diversity. 

He received the Vicki Cottrell Community Hero Award from the Utah National Alliance 

on Mental Illness for assistance to individuals suffering from mental illness. Chief 

Burbank was honored for his work on behalf of the women and children by the YWCA 

Salt Lake City as the 2010 Public Official of the Year.   

During the 2002 Salt Lake City Winter Olympic Games Chief Burbank was appointed a 

Venue Commander, and served as a liaison to the U.S. Secret Service during the 

Games.   

Chief Burbank was chosen by the Salt Lake Tribune as Utahn of the Year for 2011. 



Sally Balch Hurme, JD 

Sally Hurme is currently a Project Advisor with the AARP Health Education team 

explaining the workings of the Affordable Care Act and the Health Insurance 

Marketplaces. While at AARP she has worked on a wide variety of issues including  

fraud, elder abuse, financial exploitation, guardianship, and advance care planning.  

Hurme was honored by the National College of Probate Judges with the Treat Award for 

excellence in probate law. As chair of the National Guardianship Network she led the 

planning for the 2011 Third National Guardianship Summit. Hurme is the convener of 

the 3rd World Congress on Guardianship to be held in Washington, DC in May 2014. 

She was an advisor to the Uniform Law Commission in the drafting of the uniform 

guardianship jurisdiction act. Hurme also was a member of the US State Department 

delegation that drafted the Hague International Convention on the Protection of Adults. 

Ms. Hurme is a well-recognized media spokesperson on elder law issues in addition to 

lecturing in Australia, Italy, Spain, Czech Republic, England, Moldova, Netherlands, and 

Japan. She has authored 18 law review articles on various elder law issues and taught 

elder law at George Washington University Law School. She is the author of The ABA 

Checklist for Family Heirs and is writing a second ABA/AARP Checklist for Survivors. 

She received her law degree cum laude from the Washington College of Law at 

American University and is a long-standing member of the National Academy of Elder 

Law Attorneys. 

 



Agency Cooperation
Tim Shea Senior Staff Attorney (Recorder) Administrative Office of the Courts tims@utcourts.gov (801) 578-3808
Amanda Singer Facilitator (Facilitator) ADS Consulting, LLC amandadelight1@hotmail.com (435) 901-8417
Alan Ormsby State Director (Reporter) AARP Utah aormsby@aarp.org 801-567-2643
Nan Mendenhall Director Adult Protective Services nmendenh@utah.gov (801) 538-4591
Donna Russell Director Office of Public Guardian dlrussell@utah.gov (801) 538-8255
Nels Holmgren Director Division of Aging and Adult Services nholmgren@utah.gov (801) 538-3910
Daniel Musto Director Long-term Care Ombudsman dmusto@utah.gov (801) 538-3924
Doug Thomas Director, Adult Mental Health Division of Substance Abuse and Mental Health dothomas@utah.gov (801) 538-4298
Anamarie Rodabough Program Director Guardianship Associates arodabough.gau@live.com 801-533-0203
Anne Peterson Executive Director Commission on Aging Ap.Peterson@utah.edu 801-587-3058
Mickie Douglas Public Affairs Specialist Social Security Administration Mickie.Douglas@ssa.gov 866-725-6592
Raylene Gomez Director, Care Management and Social Services Intermountain Medical Center Raylene.gomez@imail.org 801-507-9527
Angela Pinna Client Services Administrator Division of Services for People with Disabilities apinna@utah.gov 801-538-9814 
Laura Owen-Keirstead Family Services Counselor Utah Alzheimer's Association lowen@alz.org 801-525-5057
Blake Nakamura Chief Deputy of Justice Division Salt Lake County District Attorney's Office bnakamura@slco.org 801-363-7900
Joshua Brown Chief, Social Work Service VA SLC Health Care System, Veteran Nursing Home Joshua.Brown@va.gov (801) 582-1565
Michelle Ross Sergeant Salt Lake Police Department Michelle.Ross@slcgov.com 801-330-5065
Clara McLane Director, Counselor Older Adults Services, Jewish Family Services clara@jfsutah.org (801) 746-4334
Carrie Schonlaw Director Five-County Area Agency on Aging cschonlaw@fivecounty.utah.gov 435-673-3548

Medical Evidence of Incapacity
Robert Denton Managing Attorney (Panelist) Disability Law Center RDenton@disabilitylawcenter.org (801) 363-1347
Kent Alderman Attorney at Law (Panelist, Reporter) Lewis Hansen, LLC kalderman@lewishansen.com (801) 536-6715
Norman Foster Director (Panelist) Center for Alzheimer's Care, Imaging and Research norman.foster@hsc.utah.edu (801) 587-7236
Karolina Abuzyarova Program Coordinator (Recorder) Court Visitor Volunteer Program karolinaa@utcourts.gov (801) 578-3925
Lori Giovannoni Training Administrator (Facilitator) Division of Child and Family Services lgiovann@utah.gov (801) 538-4386
Jackie Rendo Criminal Justice and Family Mentor National Alliance on Mental Illness jackie@namiut.org (801) 869-2872
David Connors Judge Second District Court dconnors@utcourts.gov (801) 447-3860
Ron Bruno Crisis Intervention Teams Coordinator Salt Lake Police Department Ron.Bruno@slcgov.com  (801) 799-3709
Bill Heder Court Visitor/Elder law attorney Court Visitor Volunteer Program bill@mhmlawoffices.com (801) 377-1900
Katy O'Banion Court Visitor/Psychologist Court Visitor Volunteer Program katy_obanion@yahoo.com 801-819-9016

Frederick Gottlieb
Internist, Geriatric Specialist, Hospice & Palliative
Specialist fgottlieb54@hotmail.com (801) 350-4602

Warren Walker Board Member Utah Healthcare Association 801-673-1673
Kevin Duff Ph.D. Center for Alzheimer's Care, Imaging and Research Kevin.duff@hsc.utah.edu 801-585-9983
Martin Freimer Adjunct Assistant Professor Department of Psychiatry, University of Utah Martin.freimer@hsc.utah.edu 801-583-2500
Kimberley Price Medical Surgery Supervisor VA Salt Lake City Health Care System Kimberly.Price1@va.gov (801) 582-1565
Sally Hurme Project Advisor AARP, Education and Outreach shurme@aarp.org (202) 434-2152
Kate Toomey Judge Third District Court ktoomey@utcourts.gov 801 238 7516
Kerri McDonald Manager, CPC University Medical Billing kerri.mcdonald@hsc.utah.edu (801) 213-3820

Utah Guardianship Summit - WINGS participants

1



Person Centered Planning
Mary Jane Ciccarello Director (Recorder) Self-Help Center, Utah State Courts maryc@utcourts.gov (801) 238-7921
Julie Rigby Judicial Team Manager (Panelist) Third District Court julier@utcourts.gov (801) 238-7186
Teri Fuller Caregiver (Panelist) Smith & Glauser tfuller@smithglauser.com 801-562-5555
Dorothy Henderson Family guardian (Panelist) dottiehenderson@hotmail.com 801-619-7098
Carleen Kurip Elder Advocate (Panelist) Ute Tribe, Ute Family Center carleenk@utetribe.com 435 725-4874
Charron Rumple Limited guardian (Panelist) charronrumple@gmail.com 801-495-2775
Manuel Romero Program Manager (Facilitator) Department of Human Services maromero@utah.gov (801) 538-9875
Margy Campbell Director Guardian & Conservator Services, LLC margy_campbell@xmission.com (801) 281-1100
Mona Tausinga Outreach Coordiantor Disability Law Center mtausinga@disabilitylawcenter.org (801) 363-1347
Holly Kees Volunteer Coordinator Court Visitor Volunteer Program hollyk@utcourts.gov (801) 238-7030
Liane Frederick Crisis Intervention Teams Investigator Salt Lake Police Department Liane.Frederick@slcgov.com (801) 799-3436
Shannon Alvey Program Manager Office of Public Guardian SAlvey@utah.gov (801) 538-4119
Tom Quam Court Visitor/Bank examiner Court Visitor Volunteer Program qtquam@gmail.com (801) 280-5549
Wendy Fayles Family and Consumer Mentor National Alliance on Mental Illness wendyf@namiut.org (801) 869-2873
Becky Allred Administrator Stagg Fiduciary Services LLC beckya@staggfs.com (801) 433-0460
Maureen Henry Executive Director Utah Commission on Aging maureen.henry@utah.edu (801) 585-6835
Norma Matheson nmatheson@comcast.net (801) 582-4451
Charise Jensen Caregiver Support Program Coordiantor Salt Lake County Aging CJJensen@slco.org (385) 468-3268
Cherie Brunker Chief IHC, Driver's Medical Advisory Committee cherie.brunker@imail.org (801) 408-3940
Corey Fairholm Executive Director Utah Assisted Living Association coreyfairholm@comcast.net 801-569-2240
John Cowan Long-term Care Ombudsman LTC Ombudsman, Davis County jcowan@co.davis.ut.us 801-525-5056

Utah Guardianship Summit - WINGS participants
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Medical Evidence of Incapacity 

Workgroup Brief for Utah Guardianship Summit - WINGS 
November 6, 2013 

 
This paper will provide attendees of the WINGS Summit background for the Medical 
Evidence Workgroup sessions. After a presentation by the three panelists of this 
workgroup, the participants will collectively identify the four most important issues 
facing health care professionals, attorneys and judges in the presentation of relevant, 
high quality medical and psychological evidence necessary in guardianship 
proceedings.  We will then brainstorm potential solutions to the problems and outline 
action steps. At the end of the day all three workgroups will present their list of issues, 
solutions and action steps.   
 
There is a presumption among lawyers and judges that the medical profession can 
give definitive information on whether an individual is incapacitated as defined by law.  
Medical professionals look to attorneys to define for them what must be proven in 
court to find that an individual is incapacitated. This is a more complicated relationship 
than one might assume. The medical professionals are not necessarily clear about the 
type of information that is most useful to the judge. They often do not know when this 
information is presented, what form it should take and who submits it. Attorneys 
representing the parties in guardianship proceedings often do not know which type of 
health care professional is the best source of medical information addressing the 
incapacity of the respondent and how the health care professional will be reimbursed 
for the cost of preparing the necessary information.   
 
At the beginning of our workgroup session the panelists will discuss the following 
issues:  (1) what medical evidence is required to prove incapacity; (2) in what format 
should the medical evidence be provided by the medical or social work professionals 
to the court, who requests it and how it is presented to the court; (3) what health 
professionals are the best source of information for the medical evidence of 
incapacity; (4) how the health evaluation should be paid for.  While the workgroup has 
identified these issues as most critical, participants can raise other issues and include 
them in the final report to all participants of the Summit.   
 
SCENARIOS 
 
The panelists will use four scenarios to lay out these issues.  They are as follows:   
 

Two daughters sought the advice of an attorney to obtain guardianship and 
conservatorship for their mother Grace. Over the past 2 years they had noticed 
their 90-year old mother was becoming forgetful. She had remarried 5 years 
ago after her first husband died. Her daughters had never been completely 
reconciled with her decision to remarry. Grace is now living with her husband 
and his son in Grace’s home. She also has about $500,000 in readily available 
assets. A few days after a recent hip surgery while she was still taking pain 
medication, one of the daughters took Grace to Grace’s primary care physician, 
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an internist, who had treated her for the last eight years.  The daughter 
requested a letter stating that she is incompetent. He briefly talked to Grace 
and provided the letter. The letter gave no details about how she functions or 
how her various diagnoses affect her ability to be independent.  He had not 
previously noted in any of his records any cognitive problems. He did not know 
about the various supports Grace had in her life, such as family, friends and 
members of her church. The primary care physician told the daughters that he 
did not have time to write up a comprehensive summary of Grace’s condition. 
Grace has had no other treating physician for ten years. Grace and her 
husband stated that a daughter had previously “duped them” out of a property 
Grace had owned, but they had not pursued this legally. 
 
Jim is twenty-four year old and has been diagnosed with a mild intellectual 
disability. He was in special education services until he turned twenty-two.  He 
now lives with his parents. He was born with a heart condition that has been 
monitored all of his life, but has required no serious medical interventions. His 
parents fear that the condition could become worse at any time and require 
surgery. Jim also has physical limitations that have required physical and 
occupational therapy for much of his life. He has been evaluated for state 
services related to his intellectual disabilities, but is on a waiting list to receive 
those services. Jim’s parents met with an attorney to talk about guardianship. 
 
Cheryl is thirty two years old. She was a world class snowboarder when she 
crashed during a race, suffering significant brain injuries as well as a lower 
back injury that limits her ability to walk without the use of crutches. She 
receives medical treatment for her back injury from a rehabilitation physician 
and physical therapists. She also is treated for her brain injury by a 
neuropsychologist and social worker. Due to her brain injury she has low 
impulse control and limited executive functioning. 
 
Ralph has a serious bipolar disorder. The impact of the disease is cyclical. A 
significant amount of time he is fully functional and can make his own 
decisions. In his manic phases he hears voices, acts very erratically and has 
been arrested four times for shoplifting and simple assault. He often refuses to 
take his medication. When he does he will be in a persistent manic phase.  He 
receives mental health treatment from the local mental health agency. His 
relationship with his family is strained, but he has a close friend from his 
childhood that still offers him a great deal of support. 

 
MEDICAL EVIDENCE 
 
A judge cannot find that an individual is incapacitated and in need of a guardian 
without some medical evidence of the individual’s ability to make decisions that will 
meet their basic needs and provide them safety. In any case the judge must first find 
that the individual has a physical or medical impairment. That can only be 
demonstrated through medical evidence. The judge must then find that there is a link 
between the mental or physical impairment and the limitations the person has that 



3 

 

impairs their decisions to such an extent that they need a guardian. The need for a 
guardian must be proven by clear and convincing evidence. Given this standard this 
link reasonably must be demonstrated by medical evidence, either through documents 
or testimony of a health care professional. Anything else is too speculative.    
 
Evidence of Incapacity 
 
A guardian can be appointed based upon the “incapacity” of the respondent. Under 
law incapacity is  
 

measured by functional limitations and means a judicial determination after 
proof by clear and convincing evidence that an adult's ability to do the following 
is impaired to the extent that the individual lacks the ability, even with 
appropriate technological assistance, to meet the essential requirements for 
financial protection or physical health, safety, or self-care: (a) receive and 
evaluate information; (b) make and communicate decisions; or (c) provide for 
necessities such as food, shelter, clothing, health care, or safety. Utah Code 
Annotated § 75-1-201(22).   
 

The key here is that the focus is on the respondent’s functional limitations. Those 
limitations must be a consequence of a medical condition. Medical evidence of 
incapacity must specifically identify their diagnosis(es) or condition(s), the types of 
functional limitations that are a consequence of that diagnosis or condition, and how 
those limitations relate to the individual’s level of incapacity.   
 
Form of the Necessary Medical Evidence of Incapacity   
 
There is nothing specific in that law about the type of information a health care 
professional should provide to the court. The information from the professional should 
address the elements of the definition of incapacity as directly as possible.  The best 
information of the respondent’s incapacity will come from a contemporaneous report 
or evaluation written by the treating health care professional.  Such evaluations will 
need to be written by the health care professional at the time the guardianship is 
requested. However, in a minority of cases such evaluations may have been written 
previously in the normal course of treatment. This is more likely for people with 
intellectual disabilities and traumatic brain injuries. Treating mental health 
professionals may be assessing the ability of their patient to consent to medications. 
In these circumstances the report should be relatively recent, unless the alleged 
incapacitated person’s condition is basically static. Also, some test results or 
evaluations may be adequate even though they older. For instance, an I.Q. test 
administered to someone with an intellectual disability may be informative even if it is 
ten or more years old. I.Q. scores rarely change significantly over the years. A good 
test will also identify limitations in brain functioning that also do not change much. 
These functions can directly point to functional limitations that impact the individual’s 
ability to make minimally adequate decisions to meet their basic needs. As an 
example, a report on an I.Q. test may identify subset results that indicate a lack of 
executive functioning. This will negatively impact the individual’s ability to generalize 
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what they learn from various experiences, and to think in terms of long term risks and 
benefits. That individual’s decisions will generally be made based only on immediate 
circumstances.   
 
Health Professionals that Provide Evaluation 
 
There is no statutory guidance or procedural rule to guide the judge on identifying the 
appropriate type of health care professional that should conduct these examinations. 
The law only states “physician.” In some cases a physician may not be the best 
source of information. The medical/psychological information will preferably come from 
the treating health care professional who is addressing the conditions that are 
contributing to the decision-making limitations. They will know the respondent best 
regarding his or her ability to make minimally adequate decisions directed towards 
meeting their basic needs and safety. What health care professional this will depend 
on the medical condition involved. When the diagnosed condition is Dementia or 
Alzheimer’s, the best source of information would be the physician treating the 
condition, and possibly a neuropsychologist or social worker working with the 
physician. In other words, it should not be the individual’s urologist.  In the case of an 
individual with severe and persistent mental illness the best source of information 
would be the treating psychiatrist, psychologist or social worker. Which of those three 
would be best might depend upon who is the most involved with the individual’s 
ongoing treatment. When the individual has an intellectual disability the best source of 
information would be a psychologist or social worker. A psychiatrist likely won’t be 
involved with the individual, but if one is, they could also be a good source of 
information. Finally, if the individual has a traumatic brain injury, health care 
professionals to turn to would include a rehabilitation physician, neuropsychologist, 
clinical psychologist or social worker. 
 
Court Process to Determine Incapacity 
 
Guardianships and conservatorships are generally considered non-adversarial.  All of 
the parties are usually in agreement about the relevant facts of the case, which is 
whether the alleged incapacitated person needs protection or can make decisions 
about their basic needs. A case will be considered contested if there is a dispute about 
the relevant facts. Proof of incapacity, and in some cases, who should be the 
guardian, will then be the major issues. 
 
The first step in a guardianship case is to determine whether the petition is contested 
or uncontested. This will take place approximately one month after the petition for 
guardianship is filed. The depth of medical evidence needed depends upon whether a 
guardianship is contested or uncontested. As things stand now, a minimal amount of 
evidence demonstrating incapacity must be in the petitioner’s hand at the initial court 
hearing when the parties find out whether the matter is contested or not. In 
uncontested proceedings medical evidence as simple as an informal letter from a 
physician or psychologist stating that they have examined the protected person and is 
of the opinion that the person needs assistance or protection is sufficient. The clear 
and convincing evidence standard still applies here, but, as a practical matter, a judge 
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will accept less evidence. Our challenge is to provide the judge in an uncontested 
case more of the evidence the judge expects in a contested case. If the case is 
contested by the alleged incapacitated person or another interested person (family 
member) then medical evidence and incapacity becomes a major issue. In that case 
much more evidence, the health care professional’s report, along with supporting 
documents and testimony at trial will likely be necessary.  
 
Often times the type of medical evidence discussed above will not be available. Where 
there is no good source of information, the court can order an examination of the 
alleged incapacitated person. The physician ordered to conduct the evaluation will 
submit a report to the court.  Utah Code Annotated § 75-5-303(4); U.C.A. § 75-5-
407(4).  While the statute says “physician” the judge has the ability to appoint a 
different type of health care professional that is more appropriate.   
 
Ideally, the petitioners in the guardianship proceeding have the medical evidence of 
the respondent’s incapacity in hand at the time of filing the petition. The petitioners 
and their legal counsel should evaluate what evidence will be needed and attempt to 
get the evidence before filing the petition. Some of that evidence can then be 
submitted as part of the initial petition. If that is not possible, due to a treating health 
care professional’s unwillingness to become involved in the proceedings, or the lack of 
a treating health care professional or recent history of treatment, the attorney should 
make arrangements for a medical examination and obtain a court appointment of the 
health care professional at the same time the petition is filed.  
 
In a contested case, the medical evaluation will need to be more detailed, setting forth 
the health care professional’s testing process and observations which lead their final 
conclusion that the alleged incapacitated person either does or does not lack the 
functional ability to take in and process information, make reasonable decisions based 
on that processing, and is or is not able to provide for the necessities of life, health 
care or safety because of their ability to take in and process information. The health 
care professional should be prepared to be called as a witness at an evidentiary 
hearing to testify about their qualifications to do the evaluation and the process 
followed to reach their conclusion. 
 
Cost of Providing Health Evaluation 
 
One barrier to putting together sufficient medical evidence is the cost of producing that 
evidence. Remember, in the majority of cases there are no existing evaluations of the 
individual’s capacity to make minimally adequate decisions. Private insurance 
companies, Medicare and Medicaid typically do not pay for evaluations of capacity for 
the purposes of a guardianship proceeding. They will only pay for those necessary for 
medical treatment.  The challenge to the health care provider is to “creatively” request 
reimbursement under a particular reimbursement code. This will be discussed by the 
panelists at the session.   
 
 
 



 1 

Person Centered Planning and Supported Decision Making 

Workgroup Brief for Utah Guardianship Summit - WINGS 
November 6, 2013 

Making decisions for an adult with diminished capacity is challenging whether the 
decision maker acts informally or as a court appointed guardian. What are the 
various ways a decision is made? Who is involved in the decision making 
process? What information and support are needed by a decision maker as well 
as by the person in need of help with decision making? What do service 
providers who engage with the decision maker need to know? What are the best 
ways to deliver this information and support?  

This brief provides attendees of the WINGS Summit with some background 
information concerning the Person Centered Planning and Supported Decision 
Making workgroup sessions. Our workgroup’s goal is to emerge from the 
statewide Summit with an action plan to implement education tools and methods 
of delivery. After a morning plenary session presentation by the five panelists of 
this workgroup, the workgroup participants will identify no more than four of the 
most important issues facing the public and stakeholder groups on surrogate 
decision making, person centered thinking and planning, and supported decision 
making. We will then brainstorm potential best practices for educating the public 
and stakeholders about these issues, and determine specific action steps.  At the 
end of the day, all three Summit workgroups will present their action steps at a 
plenary session.   

Guardianship in Utah: Brief Overview of Current Situation 

Anyone 18 or older has the right to make decisions based on his or her values 
and beliefs, even if others disagree with those decisions. Every day we make 
decisions for ourselves and for the people who depend on us. Decision making 
can be burdensome, even stressful at times, but few of us would willingly give up 
the right to make our own decisions. An adult who loses the capacity to make 
decisions, or a person born with intellectual disabilities who has never had 
decision making capabilities but who is now an adult, may need special 
protection.  

Utah law, like the U.S. legal system in general, has created mechanisms that 
authorize others to make decisions for persons with intellectual and cognitive 
disabilities. The most powerful of these surrogate decision making mechanisms 
is a guardianship proceeding in which a court appoints a third party to make 
decisions for a person who is determined to be incapacitated.  

In any given year, there are about 1,500 new adult guardianship and 
conservatorship petitions filed in Utah. At any given time, there are about 12,000 
active cases. These numbers are projected to grow. 
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A guardian is a person or institution appointed by a court to make decisions 
about the personal well-being — residence, health care, nutrition, education, 
personal care, etc. — of an incapacitated adult, who is called a "protected 
person." A conservator is a person or institution appointed by the court to make 
decisions about a protected person's estate.  

Before a guardian or conservator is appointed, the alleged incapacitated person 
is also referred to as the “respondent.” Once the guardian or conservator is 
appointed, the incapacitated person is referred to as the “protected person.” 

The protected person's estate includes all of his or her property, business and 
personal. Some examples are income (such as wages, an annuity, a pension, 
and Social Security or other government benefits), real property (buildings and 
land), and personal property (furniture, cash, bank accounts, certificates of 
deposit, stocks, bonds, motor vehicles, and valuables such as jewelry, tools, furs 
and art). A conservator must use reasonable care, skill and caution to manage 
and invest the estate to meet the protected person's needs over his or her 
expected life. 

Under appropriate facts, the court might appoint a guardian or a conservator or 
both. The guardian and the conservator might be two different people, or they 
might be the same person. If there is no conservator, the guardian has some of 
the conservator's responsibilities. 

If the protected person needs help in some but not all areas of decision making, 
the court will order a limited guardianship. A limited guardianship is preferred 
under Utah law, and the court will grant a full guardianship only if no alternative 
exists. A limited guardian has only those powers listed in the court order. The 
court can also limit the authority of a conservator. Even though Utah law prefers 
a limited guardianship order, the reality is that the vast majority of guardianships 
are plenary, giving the guardian full decision making authority over the protected 
person. 

Being a guardian or conservator is a demanding role. A guardian and 
conservator are responsible for decisions for another person, and they must 
always act with the utmost honesty, loyalty and fidelity toward that person. A 
guardian and conservator must always act in good faith. A guardian and 
conservator also owe duties to the court: They must report annually to the court; 
they must advise the court when either they or the protected person changes 
residence; and they must follow all court orders. 

A guardian and conservator help the protected person make decisions or, if 
necessary, make decisions for the protected person. But the guardian and 
conservator cannot simply do what they want. The guardian and conservator 
should make the same decision that the protected person would make, unless 
that decision will cause harm. It is important that the guardian and conservator 
become and remain personally involved with the protected person to know of his 
or her preferences, values, capabilities, limitations, needs, opportunities, and 
physical and mental health. 
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A guardianship and conservatorship removes the fundamental right of the 
protected person to make his or her own decisions. Asking the court to appoint a 
guardian or conservator should be a last resort, after all other, less intrusive 
means have been examined first.  

The 2009 Report by the Utah State Courts Ad Hoc Committee on Probate Law 
and Procedure made, in part, the following observations concerning 
guardianship: 
 
“Appointing a guardian or a conservator is one the most significant interventions 
by a court into a person’s life. Like a prison sentence or commitment to a mental 
health facility, the appointment takes from that person the freedom to decide for 
oneself many, and often times all, of the large and small issues we face every 
day. Appointing a guardian or conservator legally changes an adult into a child 
once more, and, as with a child, someone else decides those questions. Indeed, 
under current Utah law, “Absent a specific limitation, the guardian has the same 
powers, rights, and duties respecting the ward that a parent has respecting the 
parent's unemancipated minor child....” Utah Code Section 75-5-312(2). 
 
The guardian is usually granted plenary authority over the respondent with little 
or no exploration of the respondent’s capabilities and in the face of laws that 
prefer limited authority.  
 
Most petitions are filed in good faith to appoint a person of goodwill who will 
serve in the best interests of the protected person, but we rely primarily on good 
faith and goodwill to achieve that result. Good intentions and lack of oversight 
have, over time, led to summary proceedings [that is, court proceedings in which 
no objections are heard and that do not include evidentiary hearings] that 
presume to protect the respondent from others and from self, but that offer little 
real protection from the process itself or from those we put in charge of the 
respondent’s life. And even one case in which the fiduciary takes advantage of 
the person s/he is supposed to take care of is one too many. Summary 
proceedings and trust in the capability and goodwill of guardians and 
conservators are easy, but they deny many respondents the level of 
independence they may be capable of. 
 
To be sure, there are cases in which the respondent is so clearly incapacitated 
that substantial medical evidence would be costly and without purpose. There 
are cases in which the respondent is so fully incapacitated that plenary control 
over that person is the most appropriate arrangement. But not in all cases. Many 
cases present nuances that need to be explored and capacities that need to be 
protected.” 
 
There is very little guidance under the law and in practice as to how a guardian 
should make decisions for the protected person. The list of resources at the end 
of this brief indicate several of the more well-known resources in Utah, but 
guardians, and other surrogate decision makers, need help in making decisions 
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and in including others in the decision making process. In addition, many service 
providers (including medical care providers, long-term care facility staff and 
administration, social services providers, and law enforcement, among others) 
often require a decision maker to be a court appointed guardian in order to have 
the ability to authorize services for the person with intellectual and cognitive 
disabilities, but those service providers do not understand well how decisions are 
and/or should be made. 

Overview of Person Centered Planning and Supported Decision Making 

Recent national and international efforts examine whether surrogate decision 
making should be encouraged outside of a traditional court ordered guardianship. 
Such efforts offer person centered planning and supported decision making as 
possible models. These efforts are due in part to the adoption of the United 
Nations Convention on the Rights of Persons with Disabilities (CRPD).  

Guardianship is often criticized for a variety of reasons, including that it is overly 
intrusive, not well monitored, anti-therapeutic, and violates the civil rights of the 
protected person. A. Frank Johns, a national expert on guardianship, notes: 

“While countless American studies have found that guardianship protects those 
adults amongst us who are helpless and vulnerable, they have also uncovered 
evils in guardianship: removing all individual rights; denying access, connection, 
and voice to those lost in guardianship’s gulag; and still continuing a process 
rooted in systemic perversities. Recent reexaminations of monitoring and public 
guardians acknowledge that guardianship still limits the autonomy, individuality, 
self-esteem, and self-determinations of AIPS [alleged incapacitated persons.]” 

As Professor Kohn, a noted elder law professor, writes: 

“In light of these serious concerns, critics of guardianship and surrogate decision-
making have suggested replacing that approach with “supported decision-
making.” As a general matter, supported decision-making occurs when an 
individual with cognitive challenges is the ultimate decision-maker but is provided 
support from one or more persons who explain issues to the individual and, 
where necessary, interpret the individual’s words and behavior to determine his 
or her preferences. However, some advocates do not use the term “supported 
decision-making this broadly. Instead, they reserve the term for situations in 
which the person being supported has voluntarily entered into the arrangement, 
and these advocates use terms like facilitated decision-making and co-decision-
making to describe other versions of supported decision-making.” 

There is no one single model of supported decision making or even of such 
concepts as “person centered planning.” Some models involve court proceedings 
while others remain informal or lack legal enforceability. Different models of 
decision making are being developed and, in some instances, institutionalized by 
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legislation, in British Columbia and Saskatchewan in Canada, and Sweden, for 
example.  

Among the many working definitions of “person-centered planning,” here (in part) 
is the one established by the U.S. Centers for Medicare and Medicaid Services 
(CMS): 

“The individual directs the process, with assistance as needed or desired from a 
representative of the individual’s choosing. It is intended to identify the strengths, 
capacities, preferences, needs, and desired measurable outcomes of the 
individual. The process may include other persons, freely chosen by the 
individual, who are able to serve as important contributors to the process.” 42 
C.F.R.   440.167 (2011). 

In this country, some efforts have been made to integrate supported decision-
making and person-centered planning into existing guardianship structures. For 
example, one of the recommendations made at the Third National Guardianship 
Summit in 2011 included: 

“The guardian shall identify and advocate for the person’s goals, needs, and 
preference. Goals are what are important to the person about where he or she 
lives, whereas preferences are specific expressions of choice. First, the guardian 
shall ask the person what he or she wants. Second, if the person has difficulty 
expressing what he or she wants, the guardian shall do everything possible to 
help the person express his or her goals, needs, and preferences. Third, only 
when the person, even with assistance, cannot express his or her goals and 
preferences, the guardian shall seek input from others familiar with the person to 
determine what the individual would have wanted. Finally, only when the 
person’s goals and preferences cannot be ascertained, the guardian shall make 
a decision in the person’s best interest.” 

What is the right approach to decision making by and for a person with 
diminished capacity? Do we need to follow a specific model, or are our laws 
sufficient? Those laws would include both guardianship/conservatorship as well 
as legal mechanisms that occur outside of court, like advance health care 
directives, powers of attorneys, representative payees, and other planning tools. 

Questions for Workgroup Participants 
 
In both the morning plenary session and during this workgroup working sessions, 
five invited panelists will help direct the discussion. The five panelists represent a 
variety of experiences and backgrounds in surrogate decision making. They 
include a mother who has limited guardianship authority for her mentally ill adult 
son, an experienced probate court clerk who was the caregiver and decision 
maker for her mother with dementia, a court appointed guardian for her mother 
with dementia who still resides at home with her husband (the guardian’s father) 
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and who makes decisions along with a court appointed professional conservator, 
an Elder Advocate given responsibility as guardian through the Ute Tribal Court 
for several tribal members with intellectual and cognitive disabilities, and an 
informal decision maker for a Sudanese refugee young man who is a paraplegic.  
 
Questions listed below will be asked of the panelists. The workgroup will 
brainstorm on the most pressing issues facing surrogate decision makers and 
persons in need of help with decision making with a particular focus on what 
types of educational materials would best support the decision making 
challenges people confront. The hope is that through directed dialogue, the 
workgroup will be able to identify specific needs, whether those needs relate 
directly to guardianship, person-centered planning and thinking, or supported 
decision making. And, the workgroup will recommend methods that best provide 
the information and support decision makers need. Those methods might include 
virtual approaches, live training sessions, and published materials. The 
workgroup’s task in the afternoon session will be to identify no more than four 
concrete action steps for WINGS to tackle. 
 
Questions for the Guest Panelists 
 

1. At what point did you realize you had to be the decision maker/caregiver? 
 

2. How do you go about making decisions for or with the person you care 
for? 

 
3. Who do you include in the decision making process and why? 

 
4. Who do you consult in trying to make decisions and manage care? 

 
5. What are the challenges you face in decision making? 

 
6. What has been the best resource for you in helping you in your decision 

making and care management role? 
 

7. What would help you or have helped you in terms of education/learning 
concerning your decision making and caregiving role? 

 
8. What would be the best way for you to receive the education/information? 

 
9. What else haven’t we talked about that you would like to share with us? 
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Background Reading (this is not meant to be a comprehensive list but it does 
contain the resources noted above in passing) 

Utah Resources 

Utah State Courts website pages on guardianship and conservatorship, 
http://www.utcourts.gov/howto/family/gc/ 

Utah State Courts Ad Hoc Committee on Probate Law and Procedure 2009 
Report, 
http://www.utcourts.gov/committees/adhocprobate/Guardian.Conservator.Report.
pdf#page=9 

Utah Department of Human Services, Office of Public Guardian, A Guide to 
Guardian Services in Utah, 
http://opg.utah.gov/pdf/guide_to_guardian_services.pdf 

Alzheimer’s Association Utah Chapter, http://www.alz.org/utah/index.asp 

Guardianship Associates of Utah, http://guardianshiputah.org/ 

Guardian and Conservator Services, LLC, 
http://guardianconservatorservices.com/ 

NAMI Utah, http://www.namiut.org/ 

Academic Publications 

Stanley S. Herr, Self-Determination, Autonomy, and Alternatives for 
Guardianship, in The Human Rights of Persons with Intellectual Disabilities: 
Different but Equal (Stanley S. Herr et al. eds., 2003). 

A. Frank Johns, Person-Centered Planning in Guardianship: A Little Hope for the 
Future, 2012 Utah L. Rev. 1541(2012), 
http://epubs.utah.edu/index.php/ulr/article/view/840/648 

Nina A. Kohn, Jeremy A. Blumenthal & Amy T. Campbell, Supported Decision-
Making: A Viable Alternative to Guardianship? 117 Penn St. L. Rev.1111 (2013), 
http://www.pennstatelawreview.org/117/4%20Final/4-
Kohn%20et%20al.%20(final)%20(rev2).pdf 

Doug Surtees, The Evolution of Co-Decision-Making in Saskatchewan, 73 
Sask.L.Rev. 75 (2010). 

http://www.utcourts.gov/howto/family/gc/
http://www.utcourts.gov/committees/adhocprobate/Guardian.Conservator.Report.pdf#page=9
http://www.utcourts.gov/committees/adhocprobate/Guardian.Conservator.Report.pdf#page=9
http://opg.utah.gov/pdf/guide_to_guardian_services.pdf
http://www.alz.org/utah/index.asp
http://guardianshiputah.org/
http://guardianconservatorservices.com/
http://www.namiut.org/
http://epubs.utah.edu/index.php/ulr/article/view/840/648
http://www.pennstatelawreview.org/117/4%20Final/4-Kohn%20et%20al.%20(final)%20(rev2).pdf
http://www.pennstatelawreview.org/117/4%20Final/4-Kohn%20et%20al.%20(final)%20(rev2).pdf
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Symposium, Third National Guardianship Summit Standards and 
Recommendations, 2012 Utah L. Rev. 1191 (2012), 
http://epubs.utah.edu/index.php/ulr/article/view/833/642 

National and International Resources 

National Guardianship Association, Inc., http://www.guardianship.org/ 

National Guardianship Association, Inc., Guardianship Standards, 
http://www.guardianship.org/guardianship_standards.htm 

NIDUS, British Columbia, Canada, http://www.nidus.ca/ 

Brenda K. Uekert & Richard Van Duizend, Nat’l Ctr. For State Courts, Adult 
Guardianships: A “Best Guess” National Estimate and the Momentum for Reform 
107 (2011), 
http://www.guardianship.org/reports/Uekert_Van_Duizend_Adult_Guardianships.
pdf 

United Nations Enable, Handbook for Parliamentarians on the Convention of 
Rights of Persons with Disabilities,   
http://www.un.org/disabilities/default.asp?id=212. 

 

http://epubs.utah.edu/index.php/ulr/article/view/833/642
http://www.guardianship.org/
http://www.guardianship.org/guardianship_standards.htm
http://www.nidus.ca/
http://www.guardianship.org/reports/Uekert_Van_Duizend_Adult_Guardianships.pdf
http://www.guardianship.org/reports/Uekert_Van_Duizend_Adult_Guardianships.pdf
http://www.un.org/disabilities/default.asp?id=212
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Useful Legal Terms and Acronyms 
 

Utah Guardianship Summit - WINGS 
November 6, 2013 

 
 
Acceptance of appointment  
A written document signed by the guardian/conservator confirming acceptance of 
the order to serve as guardian/conservator of the protected person. This 
document must be filed with the court.  
 
Advance health care directive  
A written document or oral statement by an adult that expresses the adult’s 
wishes for health care treatment in case the adult is, in the future, not able to 
express current wishes. Utah law recognizes a standard advance health care 
directive form. Utah’s form provides for the possibility of an expression of wishes 
as well as for the appointment of a health care agent. Utah law also recognizes a 
hierarchy of surrogate decision makers in case the adult has never issued an 
advance health care directive and is now unable to express current wishes.  
 
Affidavit  
A written and sworn statement witnessed by a notary public or other official with 
the authority to administer oaths. Affidavits may be admitted into evidence.  
 
Agent  
An adult appointed by another adult (“the principal”) in a power of attorney, 
executed according to law. The agent’s legal authority is limited to the authority 
granted by the principal.  
 
Annual accounting  
The yearly financial report of the protected person’s estate that the guardian—or 
conservator if one has been appointed—must file with the court.  
 
Annual report  
The guardian’s yearly report to the court on the well being of the protected 
person. The annual report shows the protected person’s status and care and 
alerts the court to any changes.  
 
Appointment  
The designation of a person by the court to be a guardian or conservator and to 
discharge the duties of that office.  
 
Code of Judicial Administration  
The rules established by the Utah Judicial Council governing administrative 
practices and procedures of the state judiciary.  
 
Conservator  
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A person or institution appointed by the court to manage the property and 
financial affairs (“estate”) of a protected person. A guardian is a person or 
institution appointed by a court to make decisions about the care of another 
person who is in need of continuing care and protection, such as a minor child or 
an incapacitated adult. Sometimes the same person is appointed to both roles. If 
no conservator is appointed, the guardian has some of the responsibility of a 
conservator.  
 
Conservatorship  
The court proceeding to appoint a conservator and any subsequent proceedings. 
A conservatorship exists when the court has appointed a conservator for a 
person in need of protection.  
 
Court visitor  
A person who is trained in law, nursing, or social work and is an officer, 
employee, or special appointee of the court with no personal interest in the 
proceedings. The judge may appoint a visitor to inquire about and observe a 
protected person's circumstances to provide a more complete and nuanced 
picture of that person's life.  
 
Emergency guardianship  
An extraordinary court proceeding that may result in the appointment of a 
temporary guardian to provide for the immediate care and custody of a person for 
a specified period not longer than 30 days. If a temporary guardian is appointed, 
the court must hold a hearing within five days. Until the full hearing and order of 
the court, the temporary guardian is charged with the care and custody of the 
protected person and must not permit the protected person to be removed from 
the state. The authority of any permanent guardian previously appointed by the 
court is suspended so long as a temporary guardian has authority. A temporary 
guardian may be removed at any time, and must obey the court’s orders.  
 
Estate  
All of the protected person’s assets and liabilities, including all real property 
(land) and personal property (things).  
 
Evidence  
Testimony, records, documents, material objects, or other things presented at a 
hearing to prove the existence or nonexistence of a fact.  
 
Fiduciary  
A person who has assumed a special relationship to another person or another 
person's property, such as a trustee, administrator, executor, lawyer, or 
guardian/conservator. The fiduciary must exercise the highest degree of care to 
maintain and preserve the person's rights and/or property which are within 
his/her charge.  
 
Final accounting  
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The last financial accounting that must be filed with the court by the guardian or 
conservator upon the death of the protected person, resignation of the guardian 
or conservator, or termination of the guardianship/conservatorship.  
 
Guardian  
A person or institution appointed by a court to make decisions about the care of 
another person who is in need of continuing care and protection, such as a minor 
child or an incapacitated adult. A conservator is person or institution appointed by 
the court to manage the property and financial affairs (“estate”) of a protected 
person. Sometimes the same person is appointed to both roles. If no conservator 
is appointed, the guardian has some of the responsibility of a conservator.  
 
Guardian ad litem  
A lawyer appointed by a court to look after the interests of a minor child during 
court proceedings, or to look after the interests of an adult in conservatorship 
proceedings.  
 
Guardianship  
The court proceedings to appoint a guardian and any subsequent proceedings. A 
guardianship exists when the court has appointed a guardian for an incapacitated 
person. 
 
Hearing  
A formal proceeding (generally less formal than a trial) with issues of law or of 
fact to be heard and decided.  
 
Health care decision making capacity  
An adult's ability to make an informed decision about receiving or refusing health 
care, including: 
            (a) the ability to understand the nature, extent, or probable consequences 
of health status and health care alternatives; 
            (b) the ability to make a rational evaluation of the burdens, risks, benefits, 
and alternatives of accepting or rejecting health care; and 
            (c) the ability to communicate a decision.  
Utah Code Section 75-2a-103(13). 
 
Incapacity  
“Incapacity” means that an adult's ability to:  
• receive and evaluate information; or  
• make and communicate decisions; or  
• provide for necessities such as food, shelter, clothing, health care, or safety  
 
is impaired to the extent that s/he lacks the ability, even with appropriate 
technological assistance, to meet the essential requirements for financial 
protection or physical health, safety, or self-care. Incapacity is a judicial 
determination, and is measured by the person’s functional limitations.  
Utah Code Section 75-1-201.  
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Informed consent 
A person's agreement to allow something to happen that is based on a 
full disclosure of facts needed to make the decision intelligently, i.e., knowledge 
of risks involved, alternatives, etc. 
 
Interested person  
As defined in the Utah Uniform Probate Code, an "interested person" includes 
heirs, devisees, children, spouses, creditors, beneficiaries, and any others having 
a property right in or claim against a trust or the estate of a decedent, or 
protected person. It also includes persons having priority for appointment as 
personal representative, other fiduciaries representing interested persons, a 
settlor of a trust, if living, or the settlor's legal representative, if any, if the settlor is 
living but incapacitated. The court can determine who is an interested person in a 
particular case, so the meaning may vary from one case to the next.  
 
Inventory  
A detailed list of property and other assets with their estimated or actual values. 
A guardian or conservator must file an inventory with the court within 90 days 
after appointment. 
  
Least restrictive alternative  
A mechanism, course of action, or environment that allows the person to live, 
learn, and work in a setting that places as few limits as possible on the 
person's rights and personal freedoms as appropriate to meet the needs of the 
person. 
 
Letters of guardianship/conservatorship  
The document issued by the court authorizing the appointment of the 
guardian/conservator and the extent of the powers of the guardian/conservator to 
act on behalf of the protected person.  
 
Limited guardianship  
A guardianship that orders the guardian to have decision making powers limited 
to the specific needs of the protected person. A limited guardianship order 
describes the guardian’s decision making authority over the protected person. 
Utah law presumes that the court will order a limited guardianship.  
 
Person centered planning 
A variety of approaches designed to guide change in a person’s life. This type of 
planning is carried out in alliance with the person, their family and friends and is 
grounded in demonstrating respect for the dignity of all involved. Recognized 
approaches seek to discover, understand, and clearly describe the unique 
characteristics of the person, so that the person has positive control over the life 
s/he desires and finds satisfying, is recognized and valued for contributions 
(current and potential) to the person’s communities, and is supported in a web of 
relationship, both natural and paid, within the person’s communities. 
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Petition  
A document filed to initiate a case, setting forth the alleged grounds for the court 
to take jurisdiction and asking the court to grant the petitioner’s request.  
 
Petitioner  
The person who files the petition, asking the court to do something. In 
guardianship proceedings, the petitioner is often, although not always, the person 
asking to be appointed as guardian.  
 
Plenary guardianship  
A guardianship that orders the guardian to have all decision making powers for 
the protected person allowed by law. Also known as a “full” guardianship.  
 
Power of attorney  
A written document in which one person, as principal, appoints another as agent, 
and gives that agent authority to do certain specified acts or kinds of acts, on 
behalf of the principal. Completing a power of attorney document does not 
require a court proceeding. The principal should sign the document before a 
notary public.  
 
Principal  
The person who has given authority to another (“agent”) to act for the principal’s 
benefit and according to the principal’s direction and control.  
 
Private, public and protected records  
Most records filed in the district courts and justice courts are "public" records, 
meaning that anyone who asks can view the record and make a copy of it. Many 
public records are available on the court's website. Some records are "private," 
meaning that only the parties, their lawyers, and a few others can view and copy 
the record. Less common are "protected" records, meaning also that only the 
parties, their lawyers and a few others can view and copy the record. Records in 
guardianship and conservatorship proceedings are private, except that the 
court’s orders and letters of appointment are public. 
 
Protected person  
The person in a guardianship proceeding who has been determined by the court 
to be legally incapacitated and in need of a guardian. Also, the person in a 
conservatorship proceeding who has been determined by the court to be in need 
of a conservator.  
 
Representative payee  
If an agency, such as the US Department of Veterans Affairs or the Social 
Security Administration, pays benefits to the protected person who has been 
found by the court to be incapacitated, the agency must appoint a representative 
payee to receive the payments. This appointment is separate from the court-
appointed guardian and conservator. Any person wishing to serve as the 
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representative payee must apply to the agency that provides the benefits. In 
most cases, the agency will appoint the court-appointed guardian or conservator 
as representative payee. However, the agency providing the benefits has the 
authority to appoint any person it chooses to be the protected person’s 
representative payee. Once appointed by the agency, the representative payee 
has the authority to receive and handle the benefits for the protected person.  
 
Respondent  
The person who responds to a petition. In a guardianship/conservatorship 
proceeding, the person who is alleged to be incapacitated and in need of 
protection.  
 
Standard of proof  
There are three standards of proof in most court proceedings:  
 

Beyond a reasonable doubt (the highest standard) means that the 
evidence must be firmly convincing about the truth of the fact to be 
proved. This standard applies in all criminal and juvenile delinquency 
cases.  
 
Preponderance of the evidence (the lowest standard) means that the 
evidence must show that the fact to be proved is more likely true than not 
true. This standard applies in most civil cases.  
 
Clear and convincing evidence (a middle standard) means that the 
evidence must leave no serious doubt about the truth of the fact to be 
proved. This standard applies in some civil cases, including deciding 
whether a person is incapacitated.  

 
Standards for decision making (based on National Guardianship 
Association Standards) 
 

Substituted judgment 
The principle of decision making that substitutes the decision the person 
would have made when the person had capacity as the guiding force in 
any surrogate decision the guardian makes. Substituted judgment 
promotes the underlying values of self determination and well being of the 
person. It is not used when following the person’s wishes would cause 
substantial harm to the person or when the guardian cannot establish the 
person’s goals and preferences even with support. 
 
Best interest 
The principle of decision making that should be used only when the 
person has never had capacity, when the person’s goals and preferences 
cannto be ascertained even with support, or when following the person’s 
wishes would cause substantial harm to the person. The guardian should 
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consider the least intrusive, most normalizing, and least restrictive course 
of action possible to provide for the needs of the person. 

 
Statute  
A law passed by the Utah state legislature.  
 
Supported decision making 
As a general matter, supported decision making occurs when an individual with 
cognitive challenges is the ultimate decision maker but is provided support from 
one or more persons who explain issues to the individual and, where necessary, 
interpret the individual’s words and behavior to determine his or her preferences. 
 
Temporary guardian  
A person or entity appointed by the court to have temporary decision making 
authority for a person if an emergency exists, or if an appointed guardian is not 
effectively performing his or her duties and the protected person’s welfare 
requires immediate action. The appointment of temporary guardian is for a 
specified time not to exceed 30 days. The court must hold a hearing within five 
days.  
 
Trust  
A transaction in which the owner (called the trustor or settlor) of real property 
(land) or personal property (things) gives ownership to a trustee, to hold and to 
manage for the benefit of a third party (called the "beneficiary”).  
 
Trustee  
A fiduciary in whom an estate, interest, or power is vested, under an express or 
implied agreement, to hold and to manage for the benefit of another.  
 
Utah Code  
The collection of all statutes enacted by the Utah legislature.  
 
Utah Rules of Civil Procedure  
The rules governing court procedures in all actions of a civil nature.  
 
Utah Uniform Probate Code  
The statutes that govern probate matters including administration of a decedent’s 
estate, guardianships, conservatorships, trusts, and advance healthcare 
directives.  
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Acronyms 
 
APS 
Adult Protective Services 
 
AAA 
Area Agency on Aging 
 
AARP 
(formerly known as the American Association of Retired Persons) 
 
AoA 
Administration on Aging 
 
AOC 
Administrative Office of the Courts 
 
CGC 
Center for Guardianship Certification 
 
DAAS 
Division of Aging and Adult Services 
 
DHS 
Department of Human Services 
 
DLC 
Disability Law Center 
 
DSAMH 
Division of Substance Abuse and Mental Health 
 
DSPD 
Division of Services for People with Disabilities 
 
JFS 
Jewish Family Service 
 
HIPAA 
Health Insurance Portability and Accountability Act of 1996 
 
LTCO 
Long Term Care Ombudsman 
 
NAMI 
National Alliance on Mental Illness 
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NGA 
National Guardianship Association 
 
OPG 
Office of Public Guardian 
 
SSA 
Social Security Administration 
 
ULS 
Utah Legal Services 
 
VA 
US Department of Veterans Affairs 
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