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[bookmark: _Toc305765933]Social media platforms
Social media, although relatively new, has quickly become as common a means of communication today as are mail, newspapers and magazines, radio and television, telephone, and email.  For example, there are now almost 800 million Facebook accounts.  To put that number in perspective, if Facebook were a country it would be the third largest country in the world, behind only China and India.  There are an average of 3 billion videos viewed on YouTube every day and Wikipedia—the open source online encyclopedia—consists of almost 18 million articles.  There are almost 280 million people on Twitter with an average of 1,200 tweets per second.  Social media has evolved beyond a simple way to stay socially connected with friends and has become a primary method of news, research, marketing and business.  
For a variety of personal, professional and societal reasons, judges’ use of social media, nationally and locally, is rapidly increasing.  In Utah, for example, there are dozens of judges at every level of court who participate in social networks such as Facebook. Not using social media means cutting oneself off from a significant portion of local and larger communities. Politicians, including judges who must run for office in contested elections, have embraced social media as another tool in their election efforts.  The Social Media Subcommittee believes that social media will play an increasingly important role in Utah’s judicial retention elections as more and more people obtain information online.  Traditional public outreach, although it remains important, fails to reach a growing number of people.  Courts throughout the country are recognizing the value of social media as a means of communicating with the public and other judicial constituencies.  A recent survey by the National Center for State courts reveals that a full third of state judiciaries use one or more of the social media communications platforms of YouTube, Facebook and Twitter.     
How then should judges cope with the many ethical issues presented by social media? One way is to learn from the mistakes of others who are sanctioned by the Judicial Conduct Commission of Utah and other states, a methodology that relies on others to sacrifice themselves and often results in unfavorable publicity. The Social Media Subcommittee of the Judicial Outreach Committee recommends instead that prospective guidelines and education for judges be formulated, (i.e. cautions and best practices) so that the guidelines for the ethical use of social media are not developed at the expense of judges who have made mistakes.
The term “social media” includes an ever-growing number of media in which a person simultaneously communicates with a large number of people, including—potentially—any person in the world with an internet connection or mobile phone service.  Examples include:
	· Blogging
	
	· LinkedIn

	· Podcasting
	
	· Wikipedia

	· Hosting a website
	
	· Judgepedia




	· Facebook, MySpace and Google+
	
	· Second Life
· RatemyCourt.com

	· Twitter
	
	· The Robing Room



Different social media platforms offer different capabilities and so present different ethical questions.  This report is necessarily a general discussion of those questions.  Particular facts and circumstances may affect outcomes.
[bookmark: _Toc305765934]Code of Judicial Conduct
The principles of the Code of Judicial Conduct apply to judges’ use of social media even though social media are not mentioned in the Code.  Our research concludes that no state has amended its code to explicitly account for online conduct.  Without more—and there is likely no need for more—the Judicial Council’s Ethics Advisory Committee and the Utah Judicial Conduct Commission will eventually apply those principles to hypothetical and actual judicial use of social media and determine whether that use is:
· willful misconduct in office; or
· prejudicial to the administration of justice which brings a judicial office into disrepute.[footnoteRef:2] [2:  Utah Const. Art VIII, Section 13.  The other three grounds for sanctioning a judge—conviction of a felony, willful and persistent failure to perform judicial duties, and disability that seriously interferes with the performance of judicial duties—appear not to apply to the use of social media.] 

Usually the Ethics Advisory Committee prepares advisory opinions only when requested by the Judicial Council, the Boards of Judges or judicial officers about personal or proposed conduct.  However, the committee may respond to an inquiry into the conduct of others if the inquiry is made by the Judicial Council or a Board of Judges and the inquiry is about matters of general interest to the judiciary.[footnoteRef:3] [3:  Code of Judicial Administration Rule 3-109(3)(A).] 

We encourage the Judicial Council to make such an inquiry as suggested below.  The growing use of social media by judges as a means of communication and personal and professional development is surely a matter of general interest to the judiciary.
We have assembled below a summary of treatment by other states.  This may be helpful, but not determinative because opinions vary.  For example, a South Carolina ruling stated that a magistrate judge may be social media “friends” with law enforcement officers and employees as long as there is no discussion of anything relating to the judge’s position.  In Florida, however, a ruling determined that judges may not “friend” lawyers on Facebook and vice versa, as it creates an inappropriate appearance of a special relationship between the parties.  
Will Utah side with the integrative[footnoteRef:4] or restrictive[footnoteRef:5] rule on whether a judge may be social media friends with a lawyer? The Ethics Advisory Committee and Judicial Council have the authority to give judges a formal, binding answer without anyone making a misstep. [4:  Integrative jurisdictions permit “friending” because it “promotes public confidence in the judiciary.”  ]  [5:  Restrictive jurisdictions bar or limit “friending” as “an impermissible activity that compromises public confidence in the judiciary.”  ] 

[bookmark: _Toc305765935]Possible Inquiries for the Ethics Advisory Committee
Are there social media that should be “off limits” for judges?
What information should judges include and not include in their online profile?
May judges identify themselves in their profile as a judge?
May a judge’s profile photo show him/her in judicial robes?
May judges participate in social media using an opaque user name or pseudonym?
May judges “recommend” someone on sites such as LinkedIn?
May judges “like” a particular company, event, article, person, etc.?
May judges be “friends” with lawyers who appear or may appear before them?
From whom may judges accept friend requests?
May a judge have social media interaction with a lawyer, party, or witness during a pending matter, even if the interaction is not related to that matter?
May a judge presiding over a matter access social media that is likely to deal with that matter?
Should judges who make online posts or comments be required to display a disclaimer indicating that the views are personal and not those of the court?
Should judges using social media maintain the same professional decorum as they would in court?
What social media limitations, if any, should be placed on judges’ immediate families or immediate staff?
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At an ABA Annual Meeting session August 6, 2011 titled “‘Friend’ Is Now a Verb: Judicial Ethics and the New Social Media,” keynote speaker Herbert B. Dixon Jr., a judge on the District of Columbia Superior Court, shared his “Judicial Commandments Re: Social Media,” with citations to the relevant sections of the Model Code of Judicial Conduct.  His “Social Media Commandments” include the following:
A judge must maintain dignity in every comment, photograph and other information shared on social networking sites (Rule 1.2, Promoting Confidence in the Judiciary).
A judge should not make comments on a social networking site about any matters pending before the judge — not to a party, not to a counsel for a party, not to anyone (Rule 2.9, Ex Parte Communications).
Independent of the parties’ submissions, a judge should not view a party’s or witnesses’ pages on a social networking site and should not use social networking sites to obtain information regarding the matter before the judge (Rule 2.9, Ex Parte Communications).
A judge should disqualify himself or herself from a proceeding when the judge’s social networking relationship with a lawyer creates bias or prejudice concerning the lawyer or party (Rule 2.11, Disqualification).
A judge may not give legal advice to others on a social networking site (Rule 3.10, Practice of Law).
A judge should be aware of the contents of his or her social networking page, be familiar with the social networking site policies and privacy controls, and be prudent in all interactions on a social networking site (“common sense”).[footnoteRef:6] [6:  http://www.americanbar.org/newsletter/publications/youraba/201109article03.html 
] 

Judges can no longer rely exclusively on mainstream media to know what others are saying about them.  We strongly recommend that judges do the research to discover what information is already online about themselves.  Websites such as The Robing Room, Judgepedia, and Ratethecourts.com contain information about judges, much of it inaccurate or incomplete.  Other sites, such as Spokeo and People Finder, while more general in nature, have assembled significant amounts of information about individuals, including judges, from a variety of public and private databases, much of it private or sensitive information.  The public view of the judiciary as a whole, and individual judges in particular, is being shaped by online information. This information will become increasingly important in judicial retention elections.  Creating a positive, appropriate, ethical and accurate online presence is facilitated through use of social media.
In January 2011, Justice Crothers of the North Dakota Supreme Court cautioned that, while judges and court personnel may use social media, online comments must “stay clear of courts, court business and matters that frequently appear in the courts.”  Justice Crothers stated that judges were prohibited from ex parte communication via social networking sites, and that judges should take care not to compromise the impartiality of their office or compromise their position. Justice Crothers does not expressly adopt the Florida position (barring Facebook friending) but he cautions that judges should be aware that friending suggests to the public that an individual might be in a “special position to influence the judge.” 
A judge should be aware of physical security issues associated with location-based services and applications that are sometimes included in social media and smartphones. Programs, such as FourSquare, access embedded GPS systems to broadcast a person’s current physical location. A judge should also be aware that friends and family are able to broadcast information that would alert the public to their location and would be prudent to discuss this issue accordingly. 
An essential component in the use of new technology is training. Providing ongoing education about social media—as well as the issues surrounding its use—should be offered to judges on an ongoing basis through the Utah Judicial Institute. 
[bookmark: _Toc305765937]Opinions applying the Code of Judicial Conduct to judge online activity
California 
In November 2010, the California Judges Association, a voluntary non-profit professional association, noted that a California judge could include lawyers in online social networking activities, so long as the lawyer does not have a matter currently pending before the judge.  The rules suggest that a judge must unfriend any lawyer with a matter before the judge.  The association’s advisory opinion cautioned about preserving privacy and the appearance of impartiality. 
Florida
Florida was one of the first states to consider adopting limitations on the use of social media by members of the judicial branch.  Judges may use social networking sites; so long their conduct does not otherwise violate the state’s Code of Judicial Conduct.  In an advisory opinion, the committee categorized online interaction as “extrajudicial activities” subject to the provisions of the code.  Because an online friendship could jeopardize the appearance of impartiality, a majority of the committee expressly prohibited judges from “friending” any lawyer who could appear before the judge.
Indiana
An informal article written by the counsel to Indiana’s Commission on Judicial Qualifications concludes that judges may participate in online social networking activities.  According to the author, online social networking activities fall within the category of extrajudicial activities.  The article suggests that a judge “unfriend” attorneys who have cases pending before the judge in order to reduce the possibility of ex parte communication.  However, the author sees no reason for judges to remove attorneys from their LinkedIn profile because there is little likelihood of inappropriate conversation.  Citing the New York advisory opinion, the author urges judges to take precaution and to “employ an appropriate level of prudence, discretion, and decorum” in online activities. 
Kentucky
The Ethics Committee issued an advisory opinion addressing whether a judge may participate in online social networking or friend an individual with a matter pending before the judge.  Although the state’s ethics committee noted that social networking sites are “fraught with peril for judges, and . . . this opinion should not be construed as an explicit or implicit statement that judges may participate . . . in the same manner as . . . the general public[,]” The committee found that a member of the judiciary may use social media, so long as his or her “participation does not otherwise result in violations of the Code of Judicial Conduct.”  The Kentucky committee rejected the Florida approach, and instead the committee permitted judges to friend legal professionals on Facebook.  Echoing cases in other jurisdictions, the committee expressed particular concern about ex parte communications and the preservation of impartiality. 
Massachusetts
In response to a request for an advisory opinion, the Ethics Committee suggested that volunteer interns who have deferred working at a law firm not disclose on any social networking sites the name of the firm for which they plan to work at the completion of their internship. 
New York
In 2009, the advisory committee compared online interactions with socializing with friends and colleagues.  The committee cautioned that a judge’s online activities should not violate the Rule of Judicial Conduct.  Judges should not link to advocacy groups. Judges should be mindful of whether an online relationship rises to the level of a “close social relationship” that could compromise the appearance of impartiality.  Judges are prohibited from offering legal advice or engaging in ex parte communications via social networks.  The committee stated that its guidelines were not exhaustive, particularly because social networks change and adopt new features over time.  The committee concluded by stating, “[We] urge all judges using social networks to, as a baseline, employ an appropriate level of prudence, discretion and decorum in how they make use of this technology, above and beyond what is specifically described above.”
North Carolina
The Judicial Standards Commission, publicly reprimanded a judge for (a) Facebook friending an attorney after that attorney began litigating a matter before the judge, (b) subsequently engaging in ex parte communications with the attorney, and (c) independently gathering information on the case from Facebook, even though the information was not offered into evidence.  The Committee admonished the judge for failing to preserve the integrity and impartiality of the state’s judiciary. 
Ohio
Ohio judges may use social networking sites.  However, Advisory Opinion 2010-7 expresses particular concern about the following activities:  the posting of imprudent or improper comments, photographs, or information; interactions that erodes the public’s confidence in the judiciary’s impartiality; comments on pending matters; the independent use of social media to investigate a pending matter; and a judge’s failure to disqualify himself after establishing a social relationship with an attorney in a pending matter.  A judge may not give legal advice via social networking sites and judges should be aware of privacy controls. 
Oklahoma
In 2011, the Oklahoma Judicial Ethics Advisory Panel addressed the question of whether a judge may use a social internet account without violating the Code of Judicial Conduct. The panel commented on discussions in New York, Florida, South Carolina, Kentucky, Ohio, North Carolina, and Georgia.  The panel expressed particular concern about conduct that compromises the appearance of impartiality.  Adopting the stricter position, the panel concluded that a judge may not friend anyone who regularly appears or is likely to appear before the judge.  Quoting the New York advisory opinion, the panel reminded members of the judiciary that “social networking sites are fraught with peril for Judges.”
South Carolina 
The Advisory Committee on Standards of Judicial Conduct concluded that a judge is able to join Facebook, so long as online discussion does not pertain to his or her position in the judiciary.  The committee compared online social networking to extra-judicial activity, which was regulated but not prohibited by the Code of Judicial Conduct. 
South Dakota
The Supreme Court of South Dakota has held that a judge was not required to recuse himself after a witness posted a happy birthday message on the judge’s Facebook page, where the post did not in any way relate to the case. 

Summary of Recommendations
In conclusion, the Social Media Subcommittee makes the following recommendations in regards to the use of social media by judges:
1. Allow judges to use social media within appropriate guidelines established by the courts. 
2. Urge judges to regularly monitor their online presence and status.
3. Recommend the Utah Judicial Council’s Ethics Advisory Committee proactively issue guidelines about the appropriate use of social media by judicial officers, rather than address ethical issues on a case by case basis. 
4. Make social media training a regular component of judicial education offered by the AOC, including educating judges and their families about ethical issues and potential security concerns.  
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