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15.101. Introduction to tort damages. Liability contested.
If you decide that [name of defendant's] fault was the cause of [name of plaintiff]'s harm, then you must decide how much money will fairly and adequately compensate [name of plaintiff] for his damages.  There are two kinds of damages: economic damages and non-economic damages, and I will now explain what each means.
MUJI 1st References.

27.01.
References.

Advisory Committee Notes.

This instruction should be given as a preliminary instruction to all personal injury damage instructions and should be modified to fit the particular situation.  The case may be submitted to the jury on special verdict, general verdict, or stipulated liability.
The Advisory Committee recommends that the terms "special" and "general" damages not be used and that the terms "economic" and "non-economic" damages are more descriptive, but are intended to describe the same things.
Staff Notes.

Status:  Approved June 1, 2005
15.102. Personal injury - economic damage. Medical care and related expenses.
Economic damages include reasonable and necessary expenses for medical care and other related expenses. You should award the value of those expenses incurred in the past and for those that will probably be incurred in the future.
MUJI 1st References.

27.03.
References.

Advisory Committee Notes.

Staff Notes.

Status:  Approved June 1, 2005
15.103. Personal injury - economic damage. Medical care collateral source.
If any of [name of plaintiff's] expenses were paid by health insurance, worker's compensation, or other sources, this does not diminish [name of defendant]'s responsibility to pay for them.
MUJI 1st References.

14.16.
References.

Advisory Committee Notes.

Staff Notes.

Status:  Approved June 1, 2005
15.104. Personal injury - economic damage. Loss of earnings.
Economic damages also include lost earnings and loss of earning capacity from the time of harm.
As to lost earnings, you should award the lost earnings and benefits to [name of plaintiff] for work he has been unable to do, and the reasonable value of his earnings and benefits that will be lost in the future.
Earning capacity is not the same as lost earnings, and means the potential to earn income.  It is not necessarily determined by the actual loss of earnings. In determining this amount, you should consider evidence of: (1) [name of plaintiff]'s actual earnings; (2) his work before and after [describe event]; (3) what he was capable of earning had he not been injured; and (4) any other fact that relates to employment.
MUJI 1st References.

27.04; 27.05.
References.

Dalebout v. Union Pacific R. Co., 980 P.2d 1194, 1200 (Ut. App. 1999)

Corbett v. Seamons dba Big O Tire, 904 P.2d 232, N.2 (Ut. App. 1995)
Advisory Committee Notes.

Staff Notes.

Needs to be researched.
Status:  Changes from June 1, 2005
15.105. Personal injury - economic damage. Loss of household services.
Economic damages also include loss of household services.  To recover damages for this loss, [name of plaintiff] must prove the reasonable value of the household services that he has been or will be unable to do since the harm.
MUJI 1st References.

None.
References.

Advisory Committee Notes.

Staff Notes.

Status:  Changes from June 1, 2005
15.106. Non-economic damages.
In awarding non-economic damages, among the things that you may consider are:
(1) the nature and extent of injuries;

(2) the pain and suffering, both mental and physical;

(3) the extent to which [name of plaintiff] has been prevented from pursuing his ordinary affairs;

(4) the degree and character of any disfigurement;

(5) the extent he has been limited in the enjoyment of life.
You may consider whether the consequences of these injuries will, with reasonable probability, continue in the future.  If so, you should award such damages as will fairly and adequately compensate him throughout his life expectancy.
Non-economic damages are not capable of being exactly determined, and there is no fixed rule, standard or formula for them. Even though they may be difficult to compute, non-economic damages must still be awarded where sustained. It is your duty to make this determination with calm and reasonable judgment. The law does not require the testimony of any witness to establish the amount of non-economic damages.
While you may not award damages based upon mere speculation, the law requires only that the evidence provide a reasonable basis for assessing the damages and does not require a mathematical certainty.
MUJI 1st References.

27.02.
References.

Advisory Committee Notes.

Staff Notes.

Status:  Changes from June 1, 2005
15.107. Personal injury damages. Susceptibility to injury.
A person who may be more susceptible to injury than someone else is still entitled to recover the full amount of damages that were caused by [name of defendant]'s fault.  In other words, the amount of damages should not be reduced merely because [name of plaintiff] is more susceptible to injury than someone else.
MUJI 1st References.

27.06.
References.

Biswell v. Duncan, 742 P.2d 80 (Utah 1987)

Brunson v. Strong, 17 Utah 2d 364, 412 P.2d 451 (1966)

Tingey v. Christensen, 987 P.2d 588 (Utah 1999)
Advisory Committee Notes.

Staff Notes.

Status:  New.
15.108. Personal injury damages. Aggravation of pre-existing conditions.
A person who has a physical [or emotional] condition before the time of [described event] is not entitled to recover damages for that condition or disability.  However, the injured person is entitled to recover damages for any aggravation of the pre-existing condition that results from another's fault, even if the person's pre-existing condition made him more susceptible to damages than the average person.  This is true even if another person would not have suffered any damages from the event at all.
When a pre-existing condition makes injuries from another's fault greater than they would have been without the condition, it is your duty, if possible, to determine what portion of the plaintiff's disability, impairment, pain, suffering, and other damages is attributable to the pre-existing condition and what portion is attributable to the [described event].  But if you find that the evidence does not allow you to make such a determination, then you must conclude that the entire disability, impairment, pain, suffering, and other damages are legally caused by the defendant's fault.
MUJI 1st References.

27.06.
References.

Brunson v. Strong, 17 Utah 2d 364, 412 P.2d 451 (1966)

Tingey v. Christensen, 987 P.2d 588 ,592 (Utah 1999)

Robinson v. All-Star Delivery, 992 P.2d 969, 972 (Utah 1999)
Advisory Committee Notes.

Staff Notes.

Status:  New.
15.109. Personal injury damages. Aggravation of dormant pre-existing condition.
If a person has a pre-existing condition that otherwise does not affect him, he may recover the full amount of damages legally caused by an aggravation of that condition.  In other words, when a pre-existing condition does not cause pain or disability, but [describe the event] causes the person to suffer pain, disability or other problems.
MUJI 1st References.

27.07.
References.

Biswell v. Duncan, 742 P.2d 80 (Utah 1987)
Advisory Committee Notes.

Staff Notes.

The "In other words" sentence is not complete.
Status:  New.
15.110. Personal injury damages. Mitigation of damages.
[Name of plaintiff] has a duty to exercise reasonable diligence and ordinary care to minimize the damages caused by [name of defendant]'s fault.  Any damages awarded to [name of plaintiff] should not include damages for losses that [name of plaintiff] could have avoided by taking reasonable steps.  It is  [name of defendant]'s burden to prove that [name of plaintiff[ could have minimized his damages, but failed to do so.  If [name of plaintiff] made reasonable efforts to minimize his damages, then your award should include the amounts he reasonably incurred for this purpose.
MUJI 1st References.

27.08.
References.

Advisory Committee Notes.

Staff Notes.

Status:  New.
15.111. Personal injury damages. Life expectancy.
According to the mortality tables, [name of plaintiff] is expected to live ____ more years.  You may consider this fact in deciding the amount of future damages.  A life expectancy is merely an estimate of the average remaining life of all persons in our country of a given age and gender, with average health and exposure to danger.  Some people live longer and others die sooner.  You may consider all other evidence bearing on the expected life of [name of plaintiff], including his occupation, health, habits, life style, and other activities.
MUJI 1st References.

27.12.
References.

JIFU No. 90.36 (1957)

BAJI No. 14.69 (Supp. 1992).  Reprinted with permission; copyright © 1986 West publishing Company
Advisory Committee Notes.

Staff Notes.

Status:  New.
15.112. Personal injury damages. Wrongful death claim. Adult.
In determining damages, you shall award an amount which will compensate [name of plaintiff] for the loss suffered due to [name of decedent]'s death.  You shall base the amount of your award on all circumstances existing at the time of the [name of decedent]'s death which establish [name of plaintiff]'s loss, including the following:
(1) The loss of financial support or the right to receive financial support, if any, that [name of plaintiff] would likely have received from [name of decedent] had name of decedent] lived.  You should consider whether [name of decedent] provided or was legally obligated to provide financial support to [name of plaintiff] in the past and the earning capacity of [name of decedent].
(2) The loss of love, companionship, society, comfort, care, protection and affection which [name of plaintiff] has sustained and will sustain in the future.
(3) The age, health and life expectancies of [name of decedent] and [name of plaintiff] immediately prior to the death.
(4) Whether [name of decedent and name of plaintiff]'s relationship was kind and affectionate or otherwise.
(5) The loss of inheritance from [name of decedent] [name of plaintiff] is likely to suffer because of [name of decedent]'s death.
(6) Any other evidence of assistance or benefit that [name of plaintiff] would likely have received had [name of decedent] lived.
[In determining this award, you are not to consider any pain or suffering of name of [decedent] prior to his death].
MUJI 1st References.

27.09.
References.

Utah Code Ann. §§ 78-11-7 - 12 (1992)

In re Behm's Estate, 117 Utah 151, 213 P.2d 657 (1950)

Allen v. United States, 558 F. Supp. 247 (D. Utah 1984)

Platis v. United States, 288 F. Supp. 254 (D. Utah 1968), aff'd, 409 F.2d 1009 (10th Cir. 1969)

Morrison v. Perry, 104 Utah 151, 140 P.2d 772 (1943)

BAJI No. 14.50 (Supp. 1992).  Reprinted with permission; copyright © 1986 West Publishing Company.
Advisory Committee Notes.

This instruction applies to claims for wrongful death of an adult under U.C.A. §78-11-7.  It should be given along with Instruction ____ in cases involving both wrongful death claims and survival claims under U.C.A. §78-11-12, and in such cases the bracketed provision should be deleted.  In appropriate cases, the court may also include a specific reference within this instruction to reasonable funeral and burial expenses, the decedent's medical expenses resulting from the subject event causing the death, and damage to or destruction of the decedent's personal property.
Staff Notes.

Status:  New.
15.113. Wrongful death claim. Minor.
In determining damages, you shall award an amount which will compensate [name of plaintiff] for the loss suffered due to [name of decedent]'s death.  You shall base the amount of your award on all circumstances existing at the time of the [name of decedent]'s death which establish [name of plaintiff]'s loss, including the following:
(1) The loss of financial support, if any, that [name of plaintiff]  would likely have received from [name of decedent] had [name of decedent] lived.  You should consider whether [name of decedent] provided or would likely provide financial support to [name of plaintiff] and the earning capacity of [name of decedent].   This amount should be reduced by the costs that [name of plaintiff] would likely have incurred to support [name of decedent] had the child survived, until the child reached 18 years of age.
(2) The loss of love, companionship, society, comfort, care, protection and affection which [name of plaintiff] has sustained and will sustain in the future.
(3) The age, health and life expectancies of [name of decedent] and [name of plaintiff] immediately prior to the death.
(4) Whether [name of decedent and name of plaintiff]'s relationship was kind and affectionate or otherwise.
(5) Any other evidence of assistance or benefit that [name of plaintiff] would likely have received had [name of decedent] lived.
(6) The reasonable and necessary expenses incurred by [name of plaintiff] for [name of decedent] for any medical care because of [circumstances causing death].
(7) The reasonable expenses that were incurred for [name of decedent's] funeral and burial.
[In determining this award, you are not to consider any pain or suffering of [name of decedent] prior to his death.]
MUJI 1st References.

27.10.
References.

Utah Code Ann. §§ 78-11-7 through 78-11-12 (1992)

In re Behm's Estate, 117 Utah 151, 213 657 (1950)

Allen v. United States, 588 F. Supp. 247 (D. Utah 1984)

Platis v. United States, 288 F. Supp. 254 (D. Utah 1968), aff'd, 409 F.2d 1009 (10th Cir. 1969)

BAJI No. 14.50 (Supp. 1992).  Reprinted with permission; copyright © 1986 West Publishing Company.
Advisory Committee Notes.

This instruction applies to claims for wrongful death of a minor under U.C.A. §78-11-6.  It should be given along with Instruction ____ in cases involving both wrongful death claims and survival claims under U.C.A. §78-11-12, and in such cases the bracketed provision should be deleted.
Staff Notes.

Status:  New.
15.114. Personal injury damages. Survival claim.
If you find that: (1) [name of decedent] lived for a period of time after the [circumstances of claim]; and that (2) [name of decedent] died as a result of the injuries caused by the [circumstances of claim], then you should award economic and non-economic damages as defined elsewhere in these instructions.
MUJI 1st References.

None.
References.

Utah Code Ann. §§ 78-11-7 through 78-11-12 (1992)

In re Behm's Estate, 117 Utah 151, 213 657 (1950)

Allen v. United States, 558 F. Supp. 247 (D. Utah 1984)

Platis v. United States, 288 F. Supp 254 (D. Utah 1968), aff'd, 409 F.2d 1009 (10th Cir. 1969)

BAJI No. 14.50 (Supp. 1992).  Reprinted with permission; copyright © 1986 West Publishing Company.
Advisory Committee Notes.

There is no Utah law at the time this was drafted regarding the meaning of "survival," and whether the decedent must be conscious to bring a survival action.
Staff Notes.

Status:  New.
15.115. Personal injury damages. Survival claim. Disputed cause of death.
You may not award non-economic damages suffered by [name of decedent] if [name of decedent]'s death resulted from a cause other than an injury caused by [name of defendant]'s fault.  If you decide that [name of decedent]'s death resulted from some other cause, you may award only economic damages resulting from [name of defendant]'s fault, as explained elsewhere in these instructions.
MUJI 1st References.

None.
References.

Advisory Committee Notes.

This instruction applies only to a claim made under U.C.A. §78-11-12, where the cause of death is contested.
Staff Notes.

If death is not caused by defendant's fault, then jury would never reach the question of damages.
Status:  New.
15.116. Personal injury damages. Effect of settlement.
You have heard evidence that [name of plaintiff] has settled his claim against [name of settled party].  Your award of damages to [name of plaintiff] should be made without considering any amount that he may or may not have received under this settlement.  After you have returned your verdict, I will make any appropriate adjustment to your award of damages.
MUJI 1st References.

None.
References.

Advisory Committee Notes.

Staff Notes.

Status:  New.
15.117. Arguments of counsel not evidence of damages.
You may consider the arguments of the attorneys to assist you in deciding the amounts of damages, but their arguments are not evidence.
MUJI 1st References.

None.
References.

Advisory Committee Notes.

Staff Notes.

Covered in 1.301.
Status:  New.
15.118. Personal injury damages. Proof of damages.
Before you may award damages, [name of plaintiff] must prove two points.
First, he must prove that damages occurred.  The evidence must do more than raise speculation that damages actually occurred; there must be a reasonable probability that [name of plaintiff] suffered damages from [name of defendant]'s fault.
Second, [name of plaintiff] must prove the amount of damages.  The level of evidence required to establish that damages actually occurred is generally higher than that required to establish the amount of damage.
It is [name of defendant], rather than [name of plaintiff], who should bear the burden of some uncertainty in the amount of damages.  While the standard for determining the amount of damages is not so exacting as the standard for proving that damages actually occurred, there still must be evidence that rises above speculation and provides a reasonable, even though not necessarily precise, estimate of the amount of damages.
If damages actually occurred, the amount of damages may be based upon reasonable approximations, assumptions or projections.
MUJI 1st References.

None.
References.

Atkin Wright & Miles v. Mountain States Telephone & Telegraph Co., et al., 709 P.2d 330, 336 (Utah 1985)
Advisory Committee Notes.

Staff Notes.

Status:  New.
15.119. Personal injury damages. Present cash value.
If you decide that [name of plaintiff] is entitled to damages for future economic losses, then the amount of those damages must be reduced to present cash value.  This is because any damages awarded would be paid now, even though the plaintiff would not suffer the economic losses until some time in the future.  Money received today would be invested and earn a return or yield.
To reduce an award for future damages to present cash value, you must determine the amount of money needed today that, when reasonably and frugally invested, will provide [name of plaintiff] with the amount of money needed to compensate [name of plaintiff] for future economic losses.  In making your determination, you should consider the earning yields of reasonable and frugal, but not necessary risk free, investment, and the effects of inflation over that time period.
MUJI 1st References.

27.11.
References.

Advisory Committee Notes.

Utah law is silent on whether inflation should be taken into account in discounting an award for future damages to present value.  The United States Supreme Court, however, has ruled that inflation should be taken into account in discounting.  See Jones & Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523 (1983).  The Committee does not feel that it is appropriate to enact a "rule" on this issue in the context of preparing model instructions.  Instead, the parties and the court in any particular case should address and resolve this issue.
See Klinge v. Southern Pac. Co., 57 P.2d 367 (Utah 1936) (Evaluating present cash value under FELA claim, holding that it was error for district court to have instructed the jury to use the legal rate of interest in determining present value - present value determination should be left to the jury, to be inferred from the evidence, using the "reasonably safe" standard cited above).
Gleason v. Kueker, 641 N.W. 2d 553 (Ia. Ct. App. 2001) (summarizing Iowa Supreme Court law on present value, using "reasonably safe" investment by person of "ordinary prudence" standard [the same discussed in Klinge], and stating that it is the jury's province "to make the present value reduction based on all the relevant facts and circumstances shown by the evidence.")
St. Louis S'western Ry. Co. v. Dickerson, 470 U.S. 409 (1985) (FELA case, holding that state court's failure to give present value instruction, which closely coincides with the first paragraph of our proposed instruction above, was error).
Staff Notes.

Status:  New.
15.120. Introduction to tort damages. Liability established.
I have decided that [name of defentant]'s fault caused the damages to [name of plaintiff].  You must award the damages, if any, that you decide will fairly and adequately compensate [name of plaintiff].  There are two kinds of damages: economic damages and non-economic damages.  I will now explain what each means.
MUJI 1st References.

27.01.
References.

Advisory Committee Notes.

Staff Notes.

Status:  New.
15.121. Loss of use of personal property. Economic damage.
To compensate [name of plaintiff] for loss of use of [item of personal property], you may award [name of plaintiff] the amount you determine will, under all the circumstances, restore [name of plaintiff] to the same position [name of plaintiff] was in prior to the damage.  You may consider the following factors:
[Include only those factors that are appropriate based on the evidence.]
(1) The rental value of the [item of personal property] or the lost income, meaning the income [name of plaintiff] would likely have earned through using the [item of personal property].
(2) What [name of plaintiff] reasonably spent to decrease the damage.
MUJI 1st References.

27.15.
References.

Castillo v. Atlanta Casualty Co., 939 P.2d 1204, 1209 (Utah Ct. App. 1997)
Advisory Committee Notes.

Staff Notes.

Status:  New.
15.122. Damage to personal property. Economic damage.
Economic damages include damage to or destruction of [name of plaintiff]'s [item of personal property].  To compensate [name of plaintiff] for this damage, you may award the amount that you determine will, under all the circumstances, restore [name of plaintiff] to the same position had there been no damage to the item of personal property.
That amount will generally be equal to the difference in the fair market value of the property immediately before and immediately after the damage.  If the damages have been repaired, or are capable of repair, so as to restore the [item of personal property] to the same condition as before the damage, at a cost less than the difference in value, then the measure of damage is the cost of the repair rather than the difference in value.
If you find that the repairs do not restore the item to the same value as before the damage, you may award the difference between its fair market value before the harm and its fair market value after the repairs have been made, plus the reasonable cost of making the repairs.  The total amount awarded must not exceed the [item of personal property]'s fair market value before the harm occurred.
If the property has no market value, use the first paragraph only.
MUJI 1st References.

27.13; 27.14.
References.

Ault v. Dubois, 739 P.2d 1117 (Utah Ct. App. 1987)

Winters v. Charles Anthony, Inc., 586 P.2d 453 (Utah 1978)

BAJI 14.20
Advisory Committee Notes.

Staff Notes.

Status:  New.
15.123. Collateral source payments.
You shall award damages in an amount that fully compensates [name of plaintiff]. Do not speculate on or consider any other possible sources of benefit [name of plaintiff] may have received.  After you have returned your verdict, I will make whatever adjustments may be appropriate.
MUJI 1st References.

14.16.
References.

Utah Code Ann. § 78-14-4.5

Mahana v. Onyx Acceptance Corp., 2004 UT 59  P37, P39, 96 P.3d 893, 901
Advisory Committee Notes.

Staff Notes.

Status:  New.
15.124. "Fair market value" defined.
Fair market value is the highest price that a willing buyer would have paid to a willing seller, assuming that there was no pressure on either one to buy or sell; and that the buyer and seller were fully informed of the condition and quality of the [item of personal property].
MUJI 1st References.

27.19.
References.

Advisory Committee Notes.

Staff Notes.

Status:  New.
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