SECTION 1: PRELIMINARY INSTRUCTIONS BEFORE TRIAL

INTRODUCTION

IN THE DISTRICT COURT OF UTAH

_____________ COUNTY

____________ JUDICIAL DISTRICT

	______________________________,

Plaintiff,

vs.

______________________________,

Defendant.


	Instructions to the Jury

Case No. _______________________

Assigned Judge: __________________


Ladies and Gentlemen of the Jury:

[See Instructions No. 1 to No. _________.]

MUJI 1.1 OPENING INSTRUCTIONS ­ NATURE OF CASE, GENERAL INSTRUCTIONS

Members of the jury, we are about to begin the trial of this case. You have heard some details about this case during the process of jury selection. Before the trial begins, however, there are certain instructions you should have to better understand what will be presented to you and how you should conduct yourself during the trial.

The party who brings a lawsuit is called the plaintiff. In this action the plaintiff is _________. The party against whom the suit is brought is called the defendant. In this action the defendant is _________.

The plaintiff seeks recovery for [damages on account of ______________].

[The defendant has filed what is known as a counterclaim, seeking recovery for damages from the plaintiff on account of _________________.]

By your verdict, you will decide disputed issues of fact. I will decide all questions of law that arise during the trial. Before you retire to deliberate at the close of the case, I will instruct you on the law that you must follow and apply in deciding your verdict.

Since you will be called upon to decide the facts of this case, you should give careful attention to the testimony and evidence presented for your consideration, bearing in mind that I will instruct you at the end of the trial concerning the manner in which you should determine the credibility or “believability” of each witness and the weight to be given the testimony. During the trial, however, you should keep an open mind and should not form or express any opinion about the case one way or the other until you have heard all of the testimony and evidence, the closing arguments of the lawyers, and my instructions to you on the law.

While the trial is in progress, you must not discuss the case in any manner among yourselves or with anyone else, nor should you permit anyone to discuss it in your presence. [You should avoid reading any newspaper articles that might be published about the case, and should also avoid seeing or hearing any television or radio comments about the trial.]

From time to time during the trial, I may be called upon to make rulings of law on objections or motions made by the lawyers. It is the duty of the lawyer on each side of a case to object when the other side offers testimony or other evidence that the lawyer believes is not properly admissible. You should not be angry at a lawyer or the client because the lawyer has made objections. You should not infer or conclude from any ruling or other comment I may make that I have any opinion on the merits of the case favoring one side or the other. And if I sustain an objection to a question that goes unanswered by the witness, you should not draw any inference or conclusion from the question itself.

During the trial it may be necessary for me to confer with the lawyers out of your hearing with regard to questions of law or procedure that require consideration by me. On some occasions you may be excused from the courtroom for the same reason. I will try to limit these interruptions as much as possible, but you should remember the importance of the matter you are here to determine, and should be patient even though the case may seem to go slowly.

References:

JIFU No. 1.3 (1957)

Fed. Jury Prac. & Instructions § 70.01 (1987). Reprinted with permission; copyright © 1987 West Publishing Company.

MUJI 1.2 ORDER OF TRIAL

The case will proceed in the following order:

1. The plaintiff’s lawyer may make an opening statement outlining the case. The defendant’s lawyer may also make an opening statement outlining the case immediately after the plaintiff’s statement, or may defer making an opening statement until the conclusion of the plaintiff’s case. Neither party is re-quired to make an opening statement. What is said in the opening statement is not evidence, but is simply designed to provide you with an introduction to the evidence the party making the statement intends to produce.

2. The plaintiff will introduce evidence through testimony of witnesses and exhibits. At the conclusion of the plaintiff’s case, the defendant may introduce evidence. The defendant, however, is not obliged to introduce any evidence or to call any witnesses. If the defendant introduces evidence, the plaintiff may then introduce rebuttal evidence.

3. I will instruct you on the law which you are to apply in reaching your verdict.

4. The parties may present closing arguments to you as to what they believe the evidence has shown and the inferences which they contend you should draw from the evidence. What is said in a closing argument, just as what is said in an opening statement, is not evidence. The arguments are designed to present to you the contentions of the parties based on the evidence introduced. The plaintiff has the right to open and to close the argument.

References:

Fed. Jury Prac. & Instructions § 70.02 (1987). Reprinted with permission; copyright © 1987 West Publishing Company.

MUJI 1.3 EVIDENCE IN THE CASE

The evidence in the case will consist of the sworn testimony of the witnesses, regardless of who may have called them; all exhibits received in evidence, regardless of who may have introduced them; and all facts which may have been judicially noticed, and which I instruct you to take as true for the purposes of this case.

Depositions may also be received in evidence. Depositions contain sworn testimony, with the lawyer for each party being entitled to ask questions. Testimony provided in a deposition may be read to you in open court or may be seen on a video monitor. Deposition testimony is to be considered by you, subject to the same instructions which apply to witnesses testifying in open court.

Statements and arguments of lawyers are not evidence in the case, unless made as an admission or stipulation of fact. When the lawyers on both sides stipulate or agree to the existence of a fact, you must, unless otherwise instructed, accept the stipulation as evidence, and regard that fact as proved.

I may take judicial notice of certain facts. When I declare that I will take judicial notice of some fact, you must accept that fact as true.

Any evidence as to which I sustain an objection, and any evidence I order to be stricken, must be entirely disregarded.

Anything you may have seen or heard outside the courtroom is not evidence, and must be entirely disregarded.

Some evidence is admitted for a limited purpose only. When I instruct you that an item of evidence has been admitted for a limited purpose, you must consider it only for that limited purpose and for no other.

You are to consider only the evidence in the case. But in your consideration of the evidence, you are not limited to the bald statements of the witnesses. In other words, you are not limited solely to what you see and hear as the witnesses testify. You are permitted to draw, from the facts which you find have been proved, such reasonable inferences as you feel are justified in light of your experience.

References:

Fed. Jury Prac. & Instructions § 70.03 (1987). Reprinted with © permission; copyright © 1987 West Publishing Company.

MUJI 1.4 STIPULATED FACTS

Prior to the trial of this case, the parties stipulated to the following facts:

The stipulated facts are as follows:

[Here read stipulated facts.]

Since the parties have so agreed, you are to take these facts as true for purposes of this case.

MUJI 1.5 PROVINCE OF COURT AND JURY

After the evidence has been heard and arguments and instructions are concluded, you will retire to consider the evidence and arrive at your verdict. You will determine the facts from all the testimony you hear and the other evidence that is received. You are the sole judges of the facts. Neither I nor anyone else may invade your responsibility to act as judges of the facts.

On the other hand, and with equal emphasis, I instruct you that you are bound to accept the rules of law that I give you whether you agree with them or not.

References:

JIFU No. 1.1 (1957)

Fed. Jury Prac. & Instructions § 70.06 (1987). Reprinted with permission; copyright © 1987 West Publishing Company.

MUJI 1.6 NOTE-TAKING [OPTIONAL]

During this trial I will permit you to take notes. Many Courts do not permit note-taking by jurors, and a word of caution is in order. There is always a tendency to attach undue importance to matters which one has written down. Some testimony that is considered unimportant at the time presented, and thus not written down, takes on greater importance later in the trial in light of all the evidence presented. Therefore, your notes are only a tool to aid your own individual memory and you should not compare your notes with other jurors in determining the content of any testimony or in evaluating the importance of any evidence. Your notes are not evidence, and are by no means a complete outline of the proceedings or a list of the highlights of the trial. Above all, your memory should be your greatest asset when it comes time to deliberate and render a decision in this case.

References:

Fed. Jury Prac. & Instructions § 70.08 (1987). Reprinted with permission; copyright © 1987 West Publishing Company.

MUJI 1.7 VIEW OF THE SCENE [OPTIONAL]

Since this case involves an incident that occurred at a particular location, you may be tempted to visit the scene yourself. Please do not do so. In view of the time that elapses before a case comes to trial, substantial changes may have occurred at the location after the event that gives rise to this lawsuit. Also, in making an unguided visit without the benefit of explanation, you might get erroneous impressions. Therefore, even if you happen to live near the location, please avoid going to it or near it until the case is over.

References:

Fed. Jury Prac. & Instructions § 70.12 (1987). Reprinted with permission; copyright © 1987 West Publishing Company.

MUJI 1.8 ADMONITION PRIOR TO COURT’S RECESS

You will not be required to remain together while we are in recess. It is important that you obey the following instructions with reference to the recesses of the court:

1. Do not discuss the case either among yourselves or with anyone else during the trial. In fairness to the parties to this lawsuit, you should keep an open mind throughout the trial, reaching your conclusion only during your final deliberations. Only after all the evidence is in and you have heard the lawyers’ summations and my instructions to you on the law, and only after an interchange of views with each other may you reach your conclusion.

2. Do not permit any person to discuss the case in your presence. If anyone does so, despite your telling them not to, report that fact to me as soon as you are able. You should not, however, discuss with your fellow jurors either that fact, or any other fact that you feel necessary to bring to my attention.

3. Though it is a normal human tendency to converse with other people, please do not converse with any of the parties or their lawyers or any witness. By this, I mean not only do not converse about the case, but do not converse at all, even to pass the time of day. In no other way can all the parties be assured of the absolute impartiality they are entitled to expect from you as jurors.

4. Do not read about the case in the newspapers, or listen to radio or television broadcasts about the trial. If a newspaper headline catches your eye, do not examine the article further. Media accounts may be inaccurate and may contain certain matters which are not proper evidence for your consideration. You must base your verdict solely on what you see and hear in this courtroom.

5. Do not do any research or make any investigation about the case on your own.

6. Finally, I instruct you again ­ do not make up your mind about what the verdict should be until after you have gone to the jury room to decide the case and you and your fellow jurors have discussed the evidence. Keep an open mind until then.

Now, we will begin by giving the lawyers for each side an opportunity to make their opening statements in which they may explain the issues in the case and summarize the facts they expect the evidence will show. These statements are intended to help you understand the issues and the evidence as it comes in, as well as the positions taken by both sides. So I ask that you now give the lawyers your close attention as I recognize them for purposes of opening statements.

References:

Fed. Jury Prac. & Instructions § 70.15 (1987). Reprinted with permission; copyright © 1987 West Publishing Company.

SECTION 2: GENERAL INSTRUCTIONS REGARDING DUTIES OF COURT, JURORS AND LAWYERS; CONSIDERATION OF EVIDENCE, AND BURDEN OF PROOF

MUJI 2.1 INTRODUCTION

Members of the jury, I would like to thank you for your attention during this trial. I will now explain to you the rules of law that you must follow and apply in deciding this case. When I have finished you will go to the jury room and begin your discussions, what we call your deliberations. Please pay attention to the legal instructions I am about to give you. This is an extremely important part of this trial. 

You are not to single out one instruction alone as stating the law, but must consider the instructions as a whole. The order in which the instructions are given has no significance as to their relative importance. If a direction or an idea is stated more than once, or in varying ways, no emphasis is intended and none must be inferred by you.

References:

JIFU No. 1.2 (1957)

MUJI 2.2 DUTY OF THE COURT

It is my duty to instruct you in the law that applies to this case, and it is your duty, as jurors, to follow the law as I state it to you, regardless of what you personally believe the law is or ought to be. Even if you do not like the laws that must be applied, you must use them. On the other hand, it is your exclusive duty to determine the facts in this case, and to consider and weigh the evidence for that purpose. Your responsibility must be exercised with sincere judgment, sound discretion and honest deliberation. 

References:

JIFU No. 1.1 (1957)

MUJI 2.3 SYMPATHY, PREJUDICE, PASSION

This case must not be decided for or against anyone because you feel sorry for anyone or angry at anyone. It is your sworn duty to decide this case based on the facts and the law, without regard to sympathy, passion or prejudice.

References:

JIFU No. 1.5 (1957)

MUJI 2.4 CONSIDERATION OF EVIDENCE

This case must be decided only upon the evidence which you have heard from the witnesses, and have seen in the form of documents, photographs or other tangible things admitted into evidence.

Anything you may have seen or heard from any other source may not be considered by you in arriving at your verdict.

You should not consider as evidence any statement of the lawyers made during trial. 

References:

JIFU No. 3.6 (1957)

MUJI 2.5 DUTY OF LAWYERS

Remember, the lawyers are not on trial. Your feelings about them should not influence your decision in this case. The lawyers are here to represent the best interests of their clients. It is the duty of the lawyer on each side of a case to object when the other side offers evidence which the lawyer believes is not admissible. You should not speculate as to the reasons for the objections, nor should you allow yourself to become angry at a party because a party’s lawyer has made objections.

References:

JIFU No. 3.6 (1957)

MUJI 2.6 PROVINCE OF JURY

It has never been my intention to give any hint that you should return one verdict or another in this case. Please understand that I do not wish in any way to influence your verdict. It would be improper for me to do so. Deciding a proper verdict is exclusively your job. I cannot participate in that decision in any way. Please disregard anything that I may have said or done if it made you think that I preferred one verdict over another, that I believed one witness over another, or that I considered any piece of evidence more important than another. 

You are the exclusive judges of the facts and the evidence. It is your duty to render a just verdict based upon the facts and the evidence.

References:

JIFU No. 1.4 (1957) 

MUJI 2.7 ATTITUDE AND CONDUCT OF JURORS

Your attitude and conduct at the outset of your deliberations is very important. It will not be productive for any of you, upon entering the jury room, to make an emphatic expression of your opinion on the case, or to announce a determination to stand for a certain verdict. When that happens, your sense of pride may be aroused and you may hesitate to recede from an announced position, even if shown that it is wrong. Remember that you are not partisans or advocates in this matter, but are judges. Your deliberations in the jury room are for the ascertainment and declaration of the truth and the administration of justice.

References:

JIFU No. 1.8 (1957)

MUJI 2.8 ALL PARTIES EQUAL BEFORE THE LAW

The fact that the plaintiff is [corporation] [partnership] [individual] and the defendant is [corporation] [partnership] [individual], should make no difference whatever to you. It is your duty to hear and determine this case the same as if it were between individuals. You should look solely to the evidence for the facts and to the instructions I give you for the law, and return a true and just verdict according to the facts established by the evidence and the law as I have stated it to you.

References:

JIFU No. 1.6 (1957)

MUJI 2.9 CREDIBILITY OF WITNESSES

You are the exclusive judges of the credibility of the witnesses and the weight of the evidence. In judging the weight of the testimony and credibility of the witnesses, you have a right to take into consideration any biases, any interest in the result, and any motive or lack of motive to testify fairly. You may consider the witnesses’ conduct while testifying before you, the reasonableness of their statements, their apparent frankness or candor, or the want of it, their opportunity to know, their ability to understand, and their capacity to remember. You should consider these matters you believe have a bearing on the truthfulness or accuracy of the witnesses’ statements.

References:

JIFU No. 3.2 (1957)

MUJI 2.10 INCONSISTENT STATEMENTS

You may believe that a witness, on some former occasion, made statements inconsistent with that witness’ testimony given here in this case.

That does not necessarily mean that you are required to entirely disregard the present testimony. The effect of such evidence upon the credibility of the witness is for you to determine.

References:

JIFU Nos. 3.10, 3.11 (1957)

MUJI 2.11 EFFECT OF WILLFULLY FALSE TESTIMONY

If you believe any witness has willfully testified falsely as to any material matter, you may disregard the entire testimony of that witness, except as that witness may have been corroborated by other credible evidence.

References:

Gittens v. Lundberg, 3 Utah 2d 392, 284 P.2d 1115 (1955)

JIFU No. 3.12 (1957)

BAJI No. 2.22 (1986). Reprinted with permission; copyright © 1986 West Publishing Company.

MUJI 2.12 DEPOSITION TESTIMONY

In the present action, certain testimony has been read to you by way of deposition. You are not to discount this testimony for the sole reason that it comes to you in the form of a deposition. It is entitled to the same consideration as if the witness had personally appeared.

References:

JIFU No. 3.3 (1957)

MUJI 2.13 STATEMENT OF OPINION

An opinion is the expression of a conclusion or judgment which does not purport to be based on actual knowledge. In determining whether a particular statement was a statement of fact or merely an expression of opinion, you may consider the surrounding circumstances under which it was made, the manner in which the statement was made and the ordinary effect of the words used. You may also consider the relationship of the parties and the subject matter with which the statement was concerned.

References:

BAJI No. 9.51 (1986). Reprinted with permission; copyright © 1986 West Publishing Company.

MUJI 2.14 EXPERT WITNESS

The rules of evidence ordinarily do not permit the opinions of a witness to be received as evidence. An exception to this rule exists in the case of expert witnesses. Witnesses who, by education, study and experience, have become expert in some art, science, profession or calling, may state opinions as to any such matter in which that witness is qualified as an expert, so long as it is material and relevant to the case. You should consider such expert opinion and the reasons, if any, given for it. You are not bound by such an opinion. Give it the weight you think it deserves. If you should decide that the opinions of an expert witness are not based upon sufficient education and experience, or if you should conclude that the reasons given in support of the opinions are not sound, or that such opinions are outweighed by other evidence, you may disregard the opinion entirely. 

References:

JIFU No. 3.7 (1957)

Fed. Jury Prac. & Instructions § 72.08 (1987 & Supp. 1991). Reprinted with permission; copyright © 1987 West Publishing Company.

MUJI 2.15 CHARTS AND SUMMARIES

Certain charts and summaries have been shown to you in order to help explain the facts disclosed by the books, records, and other documents which are in evidence in the case. However, such charts or summaries are not in and of themselves evidence or proof of any facts. If such charts or summaries do not correctly reflect facts or figures shown by the evidence in the case, you should disregard them.

References:

Fed. Jury Prac. & Instructions § 72.09 (1987). Reprinted with permission; copyright © 1987 West Publishing Company.

MUJI 2.16 BURDEN OF PROOF

Whenever in these instructions it is stated that the burden of proof rests upon a certain party, or that a party must prove a certain proposition, or that you must find a certain proposition to be true, I mean that unless the truth of the allegation is proved by [a preponderance of the evidence] [clear and convincing evidence], you shall find that the same is not true.

References:

JIFU No. 2.1 (1957)

MUJI 2.17 CIRCUMSTANTIAL EVIDENCE

A fact may be proved by circumstantial evidence. Circumstantial evidence consists of facts or circumstances that give rise to a reasonable inference of the truth of the facts sought to be proved.

References:

IJI § 2.22. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 2.18 PREPONDERANCE OF THE EVIDENCE

The term “preponderance of the evidence” means that evidence which, in your minds, seems to be of the greater weight; the most convincing and satisfactory. The preponderance of the evidence is not determined by the number of witnesses, nor the amount of the testimony, but by the convincing character of the testimony, weighed impartially, fairly and honestly by you. If the evidence is evenly balanced as to its convincing force on any allegation, you must find that such allegation has not been proved. 

References:

JIFU No. 3.1 (1957)

MUJI 2.19 CLEAR AND CONVINCING EVIDENCE

Clear and convincing evidence is evidence that produces in your mind a firm belief as to the matter at issue. This involves a greater degree of persuasion than is necessary to meet the preponderance of the evidence standard; however, proof beyond a reasonable doubt is not required.

For evidence to be clear and convincing, it must at least have reached the point where there remains no substantial doubt as to the truth or correctness of the conclusion based upon the evidence. 

References:

Jardine v. Archibald, 279 P.2d 454, 457 3 Utah 2d 88 (1955) (citing Greener v. Greener, 116 Utah 571, 212 P.2d 194 (1949).

MUJI 2.20 TAKING OF NOTES [OPTIONAL]

I have noticed that some of you have been taking notes during the testimony. The use of notes in the jury room to refresh your memory is perfectly acceptable. But let me caution you not to rely excessively upon your notes. You must arrive at a verdict independently, after consultation with the other jurors; and each of you must rely on your own memory of the evidence. One juror’s opinion should not be given excessive consideration solely because that juror has taken notes. 

MUJI 2.21 MULTIPLE PLAINTIFFS

Although there are _____ plaintiffs in this action, it does not follow from that fact alone that if one is entitled to recover, all are entitled to recover. The defendant is entitled to a fair consideration of the defense as to each plaintiff, just as each plaintiff is entitled to a fair consideration of that plaintiff’s claim against the defendant. Unless otherwise stated, all instructions given you govern the case as to each plaintiff.

References:

Fed. Jury Prac. & Instructions § 71.05 (1987). Reprinted with permission; copyright © 1987 West Publishing Company.

MUJI 2.22 MULTIPLE DEFENDANTS

Although there are _____ defendants in this action, it does not follow from that fact alone that if one is liable, all are liable. Each defendant is entitled to a fair consideration of that defendant’s own defense, and is not to be prejudiced by the fact, if it should become a fact, that you find against another defendant. Unless otherwise stated, all instructions given you govern the case as to each defendant.

References:

Fed. Jury Prac. & Instructions § 71.06 (1987). Reprinted with permission; copyright © 1987 West Publishing Company.

MUJI 2.23 DISCONTINUANCE AS TO SOME DEFENDANTS

The case has been terminated as to defendants _________ and _________. You should not concern yourself with the reasons for dismissal of these defendants, but should consider the issues presented in accordance with the Court’s instructions and the evidence in the case.

References:

Fed. Jury Prac. & Instructions § 71.07 (1987). Reprinted with permission; copyright © 1987 West Publishing Company

MUJI 2.24 SETTLING DEFENDANT IN MULTI-PARTY CASES

You are advised that the plaintiff and [settling defendant] have reached a settlement agreement in this matter.

[This settlement agreement provides that ______________.] [The relevant portions of this agreement are _________________.]

By settling with the plaintiff, the [settling defendant] [did not admit] [denied] any fault. You must still determine from the evidence which party or parties were negligent, if any, and the percentage of negligence that each contributed in causing the [accident] [injury] [damage]. In making that determination of fault, you must not consider the settlement agreement as an admission of fault by [settling defendant]. Nor should you consider the settlement agreement as an indication of [settling defendant’s] willingness to deal responsibly with the plaintiff.

You may, however, consider the settlement agreement when you weigh the believability of the testimony presented. Since the plaintiff and [settling defendant] have settled, they are no longer adversary parties in this lawsuit. The plaintiff now has a financial interest in showing that the defendant who did not settle is [entirely] [mostly] to blame for the [accident] [injury] [damage]. Also, the [settling defendant] now has no reason to dispute the amount of damages the plaintiff claims.

Comments

Utah Rule of Evidence 408 allows admission of evidence of settlement for the purpose of “providing bias or prejudice of a witness.” Utah R. Evid. 408. When admitting such evidence, the court has the option of either explaining the terms of the settlement agreement to the jury or admitting the settlement document into evidence. Slusher v. Ospital, 777 P.2d 437, (Utah 1989). Where the document itself is admitted, the court will decide which portions should properly be omitted. Id. Normally, the amount of the settlement will not be disclosed. Id.

This instruction may not be sufficient where collusive settlement agreements are used. Such “Mary Carter” agreements “pose additional problems, and mere disclosure to the fact finder may not be an adequate solution.” Id. at 441 n. 6.

References:

Slusher v. Ospital, 777 P.2d 437 (Utah 1989)

Utah R. Evid. 408

MUJI 2.25 JURORS TO DELIBERATE AND AGREE IF POSSIBLE

It is your duty, as jurors, to consult with one another and to deliberate with a view to reaching an agreement, if your individual judgment allows such agreement. You each must decide the case for yourself, but only after consideration of the case with your fellow jurors. You should not hesitate to change an opinion when convinced that it is wrong. However, you should not surrender your honest convictions concerning the effect or weight of evidence for the mere purpose of returning a verdict or solely because of the opinion of the other jurors.

References:

JIFU No. 1.7 (1957)

MUJI 2.26 RESORT TO CHANCE

The law forbids you to decide any issue in this case by resorting to chance. If you decide that a party is entitled to recover, you may then determine the amount of damages to be awarded. It would be unlawful for you to agree in advance to take the independent estimate of each juror, then total the estimates, draw an average from the total, and to make the average the amount of your award. Each of you may express your own independent judgment as to what the amount should be. It is your duty to thoughtfully consider the amounts suggested, test them in the light of the law and the evidence and, after due consideration, determine which, if any, of such individual estimates is proper.

References:

JIFU No. 1.13 (1957)

MUJI 2.27 AGREEMENT OF JURORS ON SPECIAL INTERROGATORIES

It is your duty to make findings of fact as to the questions I will submit to you. In making your findings of fact, you should bear in mind that the burden of proving any disputed fact rests upon the party claiming the fact to be true, and that fact must be proved by [a preponderance of the evidence] [clear and convincing evidence].

This is a civil action and six members of the jury may find and return a verdict. At least six jurors must agree on the answer to each question, but they need not be the same six on each question. As soon as six or more of you have agreed on the answer to each question, have the verdict signed and dated by your foreperson and then return it to this room.

References:

JIFU No. 1.10 (1957)

MUJI 2.28 SELECTION OF FOREPERSON AND RETURN OF VERDICT

Upon retiring to the jury room you will select one of you to act as foreperson, who will preside over your deliberations and sign the verdict to which you agree. The foreperson should not dominate the jury, but the foreperson’s opinion should be given the same weight as the opinions of the other members of the jury.

References:

JIFU No. 1.9 (1957)

SECTION 3: NEGLIGENCE/CAUSATION

MUJI 3.1 NEGLIGENCE ­ INTRODUCTORY INSTRUCTION

In this case the plaintiff claims the defendant was negligent in the following respects: [describe the specific acts or omissions asserted as negligence on the part of the defendant].

To return a verdict for the plaintiff, you must find by a preponderance of the evidence that:

1. The defendant was negligent in one or more of the particulars alleged by the plaintiff; and

2. The defendant’s negligence was a proximate cause of the plaintiff’s injuries.

If you find in favor of the plaintiff on those two questions, you must then decide the amount of the damages suffered by the plaintiff.

References:

JIFU No. 2.4 (1957)

MUJI 3.2 RIGHT TO RECOVER FOR NEGLIGENT CONDUCT

A person has a duty to use reasonable care to avoid injuring other people or property. “Negligence” simply means the failure to use reasonable care. Reasonable care does not require extraordinary caution or exceptional skill. Reasonable care is what an ordinary, prudent person uses in similar situations.

The amount of care that is considered “reasonable” depends on the situation. You must decide what a prudent person with similar knowledge would do in a similar situation. Negligence may arise in acting or in failing to act.

A party whose injuries or damages are caused by another party’s negligent conduct may recover compensation from the negligent party for those injuries or damages.

References:

Mitchell v. Pearson Enters., 697 P.2d 240 (Utah 1985)

Meese v. Brigham Young Univ., 639 P.2d 720 (Utah 1981)

Covert v. Kennecott Copper Corp., 23 Utah 2d 252, 461 P.2d 466 (1969)

Whitman v. W. T. Grant Co., 16 Utah 2d 81, 395 P.2d 918 (1964)

JIFU Nos. 15.1, 15.2, 15.3, 15.4 (1957)

BAJI Nos. 3.00 (1986), 3.10 (1986), 3.11 (Supp. 1992), 3.12 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 3.3 FAULT/NEGLIGENCE NOT IMPLIED FROM INJURY ALONE

The mere fact that an accident or injury occurred does not support a conclusion that the defendant or any other party was at fault or was negligent.

References:

Beach v. University of Utah, 726 P.2d 413 (Utah 1986)

Williams v. Ogden Union R. R., Ry. & Depot Co., 119 Utah 529, 230 P.2d 315 (1951)

Deats v. Commercial Security Bank, 746 P.2d 1191 (Utah App. 1987)

JIFU No. § 16.6 (1957)

MUJI 3.4 UNAVOIDABLE ACCIDENT

The law recognizes that on rare occasions unavoidable accidents occur. An unavoidable accident is one that arises from an unknown or unforeseen cause, for which neither party is responsible.

References:

Kusy v. K-Mart Apparel Fashion Corp., 681 P.2d 1232 (Utah 1984)

Anderson v. Toone, 671 P.2d 170 (Utah 1983)

Stringham v. Broderick, 529 P.2d 425 (Utah 1974)

Ames v. Maas, 204 Utah Adv. Rep. 48 (Ut. Ct. App. Jan. 15, 1993)

MUJI 3.5 STANDARD OF CARE FOR SOMEONE WITH IMPAIRED FACULTIES

Impaired adults are not held to the same standard of conduct as unimpaired adults. Impaired adults are required to use the care that a person of ordinary prudence with similar impairments would use in similar situations.

References:

BAJI No. 3.36 (1986). Reprinted with permission; copyright © 1986 West Publishing Company.

MUJI 3.6 AMOUNT OF CARE REQUIRED VARIES WITH CONDITIONS

The amount of care that is considered “reasonable” depends on the situation. Some situations require more caution because a person of ordinary prudence would understand that more danger is involved. In other situations, less care is expected, such as when the risk of danger is lower or when the situation happens so suddenly that a person of ordinary prudence would not appreciate the danger.

References:

Mitchell v. Pearson Enters., 697 P.2d 240 (Utah 1985)

Meese v. Brigham Young Univ., 639 P.2d 720 (Utah 1981)

Covert v. Kennecott Copper Corp., 23 Utah 2d 252, 461 P.2d 466 (1969)

JIFU Nos. 15.3, 15.4 (1957)

BAJI Nos. 3.11, 3.12 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company.

MUJI 3.7 AMOUNT OF CAUTION REQUIRED WHEN CHILDREN ARE INVOLVED

A person must exercise greater care for the protection of young children than for adults. To satisfy this higher standard of care, a person is expected to foresee and guard against the ordinary, impulsive behavior of children.

References:

Kilpack v. Wignall, 604 P.2d 462 (Utah 1979)

JIFU No. 16.16 (1957)

BAJI No. 3.38 (1986). Reprinted with permission; copyright © 1986 West Publishing Company.

MUJI 3.8 AMOUNT OF CAUTION REQUIRED FOR DANGEROUS ACTIVITIES 

Because of the great danger involved, those who are engaged in [describe activity] are held to a higher-than-ordinary standard of care and must exercise extra caution for the protection of themselves and others. The greater the danger, the greater the care that must be used.

References:

BAJI No. 3.41 (1986). Reprinted with permission; copyright © 1986 West Publishing Company.

MUJI 3.9 AMOUNT OF CAUTION REQUIRED IN HANDLING ELECTRICITY

Those who work with high-voltage electricity are held to a higher-than-ordinary standard of care and must exercise extra caution. Power companies and others who control power lines and power stations must take extra care to deter people and their equipment from coming in contact with high voltage electricity. The greater the danger, the greater the care that must be used.

References:

Lish v. Utah Power & Light Co., 493 P.2d 611 (Utah 1972)

Brigham v. Moon Lake Elec. Ass’n, 470 P.2d 393 (Utah 1970)

BAJI No. 3.42 (1986). Reprinted with permission; copyright © 1986 West Publishing Company.

MUJI 3.10 ROLE OF CUSTOM IN JUDGING BEHAVIOR

When deciding whether a person is negligent, you may consider customs of behavior, such as local customs, business customs or industry customs. However, following a custom does not necessarily mean a person exercised ordinary care. It is merely a factor you may consider. A custom or standard may be negligent in and of itself.

References:

BAJI No. 3.16 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company.

MUJI 3.11 VIOLATION OF STATUTE, ORDINANCE, OR SAFETY ORDER

A violation of a safety law is evidence of negligence if it is shown that:

1. The person injured belonged to a class of people the law intended to protect; and 

2. The law intended to protect against the type of harm which in fact occurred as a result of the violation. However, there are five exceptions to this rule:

(1)When obeying the law would have created an even greater risk of harm.

(2)When the person who violated the law was faced with an emergency that person did not create, and, by reason of the emergency, that person could not obey the law.

(3)When the person who violated the law made a reasonable effort to obey the law, but was unable to do so.

(4)When the person who violated the law could not obey the law because the person was incapable of doing so. 

(5)When the person violating the law was incapable of understanding the requirements of the law.

The person violating the law has the burden of proving one of the exceptions. If an exception is proven by a preponderance of the evidence, you must disregard the violation of the safety law, and simply decide whether the person acted with reasonable care under the circumstances. 

References:

Hall v. Warren, 692 P.2d 737 (Utah 1984).

Gaw v. State ex rel. Dep’t of Transp., 798 P.2d 1130 (Utah Ct. App. 1990).

Jorgensen v. Issa, 739 P.2d 80 (Utah Ct. App. 1987).

JIFU No. 16.20 (1957).

BAJI No. 3.45 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company.

MUJI 3.12 RIGHT TO ASSUME PROPER CONDUCT OF OTHERS

A reasonably careful person may assume that other people (1) are reasonably intelligent, (2) have normal sight and hearing, and (3) will obey the law and be reasonably careful. However, a reasonably careful person will not ignore obvious risks created by other persons.

References:

Mackey v. Harvey, 572 P.2d 382 (Utah 1977)

Union Pac. R. R. v. El Paso Natural Gas Co., 17 Utah 2d 255, 408 P.2d 910 (1965)

JIFU No. 16.12 (1957)

BAJI Nos. 3.13 (1986), 3.14 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company.

MUJI 3.13 PROXIMATE CAUSE (Alternate A)

A proximate cause of an injury is that cause which, in natural and continuous sequence, produces the injury and without which the injury would not have occurred. A proximate cause is one which sets in operation the factors that accomplish the injury.

References:

Bennion v. LeGrand Johnson Constr. Co., 701 P.2d 1078 (Utah 1985)

Mitchell v. Pearson Enters., 697 P.2d 240 (Utah 1985)

Skollingsberg v. Brookover, 26 Utah 2d 45, 484 P.2d 1177 (1971)

Hall v. Blackham, 18 Utah 2d 164, 417 P.2d 664 (1966)

JIFU No. 15.6 (1957)

BAJI No. 3.75 (1986). Reprinted with permission; copyright © 1986 West Publishing Company.

MUJI 3.14 PROXIMATE CAUSE (Alternate B)

In addition to deciding whether the defendant was negligent, you must decide if that negligence was a “proximate cause” of the plaintiff’s injuries.

To find “proximate cause,” you must first find a cause and effect relationship between the negligence and plaintiff’s injury. But cause and effect alone is not enough. For injuries to be proximately caused by negligence, two other factors must be present:

1. The negligence must have played a substantial role in causing the injuries; and

2. A reasonable person could foresee that injury could result from the negligent behavior.

References:

Bennion v. LeGrand Johnson Constr. Co., 701 P.2d 1078 (Utah 1985)

Mitchell v. Pearson Enters., 697 P.2d 240 (Utah 1985)

Skollingsberg v. Brookover, 26 Utah 2d 45, 484 P.2d 1177 (1971)

Hall v. Blackham, 18 Utah 2d 164, 417 P.2d 664 (1966)

JIFU No. 15.6 (1957)

BAJI No. 3.75 (1986). Reprinted with permission; copyright © 1986 West Publishing Company.

MUJI 3.15 CONCURRENT PROXIMATE CAUSES

There may be more than one proximate cause of the same injury. If the negligence of two or more persons combines to produce an injury, and the negligence of each of them is a proximate cause of the injury, then the persons must share liability for the resulting injury, in proportion to their individual negligence.

References:

Anderson v. Parson Red-E-Mix Paving Co., 24 Utah 2d 128, 467 P.2d 45 (1970)

Marsh v. Irvine, 22 Utah 2d 154, 449 P.2d 996 (1969)

Jacques v. Farrimond, 14 Utah 2d 166, 380 P.2d 133 (1963)

JIFU Nos. 15.7, 15.8 (1957)

BAJI Nos. 3.77, 3.78 (1986). Reprinted with permission; copyright © 1986 West Publishing Company.

MUJI 3.16 INTERVENING CAUSE

In some cases, more than one negligent act may occur in a chain of events. In some cases, a more recent negligent act may break the chain of causation and relieve the liability of the prior negligent actor. If the later negligent act was foreseeable to the prior actor, both acts were concurring causes and the prior actor is not relieved of liability. The issue is whether the subsequent intervening conduct was reasonably foreseeable. The only way the prior negligent actor is relieved of liability is if the later negligent act is unforeseeable and may be described as extraordinary.

References:

Williams v. Melby, 699 P.2d 726 (Utah 1985)

Godesky v. Provo City Corp., 690 P.2d 541 (Utah 1984)

Steffensen v. Smith’s Management Corp., 820 P.2d 482 (Utah Ct. App. 1991).

MUJI 3.17 COMPARATIVE NEGLIGENCE

If you find that the defendant was negligent, you must decide if the plaintiff was also negligent. If the plaintiff was negligent and the plaintiff’s negligence was a proximate cause of the plaintiff’s own injuries, the plaintiff’s negligence must be compared to the negligence of the defendant.

A plaintiff whose negligence is less than 50 percent of the total negligence causing the plaintiff’s injuries may still recover compensation, but the amount will be reduced by the percentage of the plaintiff’s negligence. If the plaintiff’s negligence is equal to or greater than [the negligence of the defendant] [the total negligence of all defendants], then the plaintiff may recover nothing. For example, if you find the plaintiff’s negligence was 30 percent of all negligence causing the injuries, then the plaintiff’s recovery will be reduced by 30 percent. On the other hand, if you find the plaintiff’s negligence is 50 percent or greater, then the plaintiff will recover nothing.

[For Multiple Defendant Cases]

Each defendant is liable to pay compensation based on that defendant’s own percentage of fault. For example, if there are two defendants, and if you find each is responsible for 50 percent of the negligence causing the injuries, then each defendant will be liable to pay 50 percent of the compensation.

References:

Utah Code Ann. §§ 78-27-38, -40 (1986)

MUJI 3.18 EFFECT OF COMPARATIVE NEGLIGENCE ON RECOVERY FOR INTENTIONAL TORT

Regardless of any negligence on the part of the plaintiff, the plaintiff’s compensation, if any, is not reduced if the defendant intentionally injured the plaintiff or acted deliberately in a manner which the defendant knew or should have known would injure the plaintiff. 

References:

BAJI No. 3.52 (1986). Reprinted with permission; copyright © 1986 West Publishing Company.

MUJI 3.19 COMPARATIVE NEGLIGENCE - WRONGFUL DEATH

If you find that the defendant was negligent, you must decide if the decedent was also negligent. If the decedent was negligent and the decedent’s negligence was a proximate cause of the decedent’s death, then the decedent’s negligence must be compared to the negligence of the defendant. If the decedent’s negligence is less than 50 percent of the total negligence causing the decedent’s death, the plaintiff may still recover compensation, but the amount of compensation will be reduced by the percentage of the decedent’s negligence. If the decedent’s negligence is equal to or greater than [the negligence of the defendant] [the total negligence of all defendants], then the plaintiff may recover nothing. For example, if the decedent’s negligence was 30 percent of all negligence causing death, then the recovery for the plaintiff will be reduced by 30 percent. On the other hand, if you find the decedent’s negligence is 50 percent or greater, then the plaintiff will recover nothing.

[For Multiple Defendant Cases]

Each defendant is liable to pay compensation based on that defendant’s own percentage of fault. For example, if there are two defendants, and if you find each is responsible for 50 percent of the negligence causing the death, then each defendant will be liable to pay 50 percent of the compensation.

References:

Utah Code Ann. § 78-27-38 (1992).

MUJI 3.20 EFFECT OF PARENTS’ NEGLIGENCE

This case involves two separate claims: (1) the child’s claim for damages, and (2) the parents’ claim for medical expenses. Any negligence of the parents will be considered only in their claim for medical expenses, not with respect to the child’s claim. Only the child’s negligence may be considered with respect to the child’s claim.

MUJI 3.21 PASSENGER’S NEGLIGENCE ON PASSENGER’S CLAIM AGAINST DRIVER

A passenger in an automobile has the duty to use reasonable care for the passenger’s own safety. A passenger is not required to notice and warn the driver of approaching hazards, unless a reasonably careful person in that situation would have done so. However, if a passenger knows that a hazard exists and that the driver is not aware of the hazard, then the passenger has a duty to do what a reasonably careful person would do to inform or warn the driver.

References:

BAJI No. 3.72 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company.

MUJI 3.22 WILLFUL AND WANTON

Willful and wanton misconduct is the intentional doing of an act, or an intentional failure to do an act, in reckless disregard of the consequences, and under such circumstances and conditions that a reasonable person would know, or have reason to know, that such conduct would, in a high degree of probability, result in harm to another.

References:

Matheson v. Pearson, 619 P.2d 321 (Utah 1980)

Strange v. Ostlund, 594 P.2d 877 (Utah 1979)

SECTION 4: TORT/SPECIAL DOCTRINE

MUJI 4.1 RES IPSA LOQUITUR - NECESSARY CONDITIONS FOR APPLICATION

Ordinarily, the plaintiff must prove negligence and proximate cause by a preponderance of the evidence. However, under certain circumstances, one who suffers injuries may hold another responsible without direct proof of negligence. You may draw an inference of negligence and proximate cause if you find that the accident or injury occurred under the following conditions:

1. The type of accident or injury involved does not ordinarily occur unless someone is negligent; and

2. The accident or injury was caused by a force that was controlled only by the defendant, or, if you cannot specifically identify the force, that the defendant was responsible for all likely causes of the accident or the injury; and

3. The plaintiff’s actions were not the primary cause of the accident or injury.

If you find that all of those conditions exist, then you may conclude that the defendant was negligent and that the defendant’s negligence was a proximate cause of the plaintiff’s accident or injury. However, you are not required to reach that conclusion. You should weigh all of the evidence in the case and decide whether a finding of negligence is warranted.

References:

Dalley v. Utah Valley Regional Medical Ctr., 791 P.2d 193 (Utah 1990)

Ballow v. Monroe, 699 P.2d 719 (Utah 1985)

Kusy v. K-Mart Apparel Fashion Corp., 681 P.2d 1232 (Utah 1984)

Anderton v. Montgomery, 607 P.2d 828 (Utah 1980)

Robinson v. Intermountain Health Care, Inc., 740 P.2d 262 (Utah Ct. App. 1987)

JIFU Nos. 17.31, 17.32 (1957)

MUJI 4.2 DUTY ON ONE IN IMMINENT PERIL

A person who, without carelessness, negligence or fault, is suddenly and unexpectedly confronted with peril arising from either the actual presence of, or the appearance of, imminent danger to that person or to others, is not expected or required to use the same judgment and prudence required of that person in the exercise of ordinary care in calmer and more deliberate moments. That person’s duty is to exercise only the care that an ordinarily prudent person would exercise in the same situation.

References:

Lee v. Mitchell Funeral Home Ambulance Serv., 606 P.2d 259 (Utah 1980)

Thompson v. Van Wagenen, 25 Utah 2d 383, 483 P.2d 427 (1971)

Covert v. Kennecott Copper Corp., 23 Utah 2d 252, 461 P.2d 466 (1969)

BAJI No. 4.40 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 4.3 RESPONSIBILITY OF ONE CAUSING THE PERILOUS SITUATION

If you find: (1) that the defendant negligently caused a situation of sudden peril; and (2) that the person in peril, acting under the impulse of fear, made an instinctive effort to escape; and (3) in so doing, that person sustained injuries or injured a third person, then you may find that the defendant’s negligence was the proximate cause of the injury, even though it might now appear that the attempt to escape was unwise or should have been made differently.

References:

BAJI No. 4.41 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 4.4 THE RESCUE DOCTRIN - LIABILIY TO RESCUER

A defendant whose negligent conduct threatens serious harm to another person or property is subject to liability for injury caused to someone who attempts to rescue the endangered person or property. The defendant’s negligence must be a proximate cause of the rescue attempt and the injuries sustained, and the rescuer must exercise the care that a rescuer of ordinary prudence would exercise under the same circumstances.

References:

Turpel v. Sayles, 692 P.2d 1290 (Nev. 1985)

Dubus v. Dresser Indus., 649 P.2d 198 (Wyo. 1982)

BAJI No. 4.60 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 4.5 VOLUNTARY UNDERTAKING “GOOD SAMARITAN” RULE

A person who is under no duty to care for or render service to another, but who voluntarily, gratuitously and in good faith renders emergency care at or near the scene of an accident or during an emergency is not liable for damages, unless such person acts in a grossly negligent manner or causes the emergency.

References:

Utah Code Ann. § 78-11-22 (1992)

Flynn v. United States, 681 F. Supp. 1500 (D. Utah 1988)

MUJI 4.6 LIABILITY FOR SELLING OR FURNISHING LIQUOR OR ALCOHOLIC BEVERAGE TO AN INTOXICATED PERSON

Comments

This instruction was withdrawn and reserved for future editions due to the apparent conflict between the language of the statute and the opinion expressed in Reeves v. Gentile cited below.

References:

Utah Code Ann. § 32A-14-101 (1991)

Reeves v. Gentile, 813 P.2d 111 (Utah 1991)

MUJI 4.7 LIABILITY FOR SELLING OR FURNISHING LIQUOR OR ALCOHOLIC BEVERAGE TO A MINOR

The defendant is liable to the plaintiff if you determine that:

1. The defendant gave or sold liquor to a minor under 21 years of age; and

2. The liquor provided by the defendant [or the defendant’s employee] caused the minor to become intoxicated; and

3. The plaintiff’s [injuries] [death] [property damage] resulted from the minor’s intoxication.

References:

Utah Code Ann. § 32A-14-101 (1991)

MUJI 4.8 TRESPASS - INTRODUCTORY INSTRUCTION

In this action, the plaintiff seeks to recover damages from the defendant for a trespass to the plaintiff’s property. A trespass is any injury to, or invasion of, another’s property by one who has no right to do so.

References:

IJI § 71.01. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 4.9 TRESPASS TO REAL PROPERTY

To award the plaintiff damages for trespass against the property involved in this case, you must find that:

1. The plaintiff had [ownership/lawful possession] of the property;

2. The defendant interfered with the plaintiff’s exclusive right to possession of the property by entering [or causing an object to enter] the plaintiff’s land;

3. The defendant intended to perform the act that resulted in the unlawful invasion of the plaintiff’s property; and

4. The defendant had no right to do the act that constituted the unlawful invasion of the plaintiff’s property.

References:

John Prince Associates v. Utah State Conference, 615 P.2d 1210 (Utah 1980)

Wood v. Myrup, 681 P.2d 1255 (Utah 1984)

IJI § 71.02. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 4.10 TRESPASS TO PERSONAL PROPERTY

To award the plaintiff damages for trespass against the property involved in this case, you must find that:

1. The plaintiff had [ownership/lawful possession] of the property at the time of the alleged trespass;

2. The defendant interfered with the plaintiff’s exclusive right to possession of the property, by [specify briefly the acts alleged to constitute wrongful interference with the plaintiff’s personal property];

3. The defendant intended to perform the act that amounted to the unlawful interference with the personal property of the plaintiff; and

4. The defendant had no right to do the act that constituted the interference with the personal property of the plaintiff.

References:

IJI § 71.03. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 4.11 EXPRESS CONSENT

The defendant asserts that the defendant was given express consent by the plaintiff or the plaintiff’s agent to [use/enter upon] the plaintiff’s property, and that the defendant is thus not liable for trespass.

Consent is an absolute defense to an action for trespass. Therefore, the defendant is not liable for trespass if the defendant can show that the rightful [owner] [possessor] [authorized agent] gave express consent to the defendant’s [use of/entry upon] the plaintiff’s property, and that the defendant’s use did not exceed the consent given by the rightful [owner] [possessor] [authorized agent].

References:

IJI § 71.10. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 4.12 IMPLIED CONSENT - CUSTOM AND USAGE

The defendant asserts that the defendant had the implied consent of the plaintiff or the plaintiff’s agent to [use/enter upon] the plaintiff’s property, and that the defendant is thus not liable for trespass.

Consent is an absolute defense to an action for trespass. Consent for [use of/entry upon] real property need not be expressly given but may be implied from the circumstances. The implied consent may be derived from custom, usage, or conduct. Therefore, the defendant is not liable for trespass if the defendant can show that:

1. The defendant was a member of a category of persons for whom [use of/entry upon] the property would be considered customary or common;

2. The defendant’s [use of/entry upon] the plaintiff’s property was within the fair and reasonable bounds of the implied consent to [use/enter upon] the property; and

3. The plaintiff did not indicate, either verbally or by posted signs on the property, that the plaintiff did not consent to the entry.

References:

IJI § 71.11. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 4.13 MEASURE OF DAMAGES ­ NOMINAL DAMAGES

Even if you find that no actual damage was suffered by the plaintiff as a result of the defendant’s trespass, you may still award the plaintiff a trivial amount, called “nominal damages,” to compensate the plaintiff for the invasion of the plaintiff’s property rights.

References:

Henderson v. For-Shor Co., 757 P.2d 465 (Utah App. 1988)

IJI § 71.21. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 4.14 NUISANCE ­ INTRODUCTORY INSTRUCTION

A person who intentionally or negligently invades the property interest [describe interest] of another, or who uses that person’s own property in a manner that is inappropriate, abnormal, or dangerous considering the character of the surrounding property, may be liable for creating a nuisance. The person may be liable for the nuisance if that person’s use of the property disturbs the use or enjoyment, or causes an invasion, of the property of another that renders its ordinary use or occupation physically disagreeable.

The plaintiff in this case claims that the defendant, through the use of the defendant’s property, has created a nuisance that has interfered with the [health/comfort/safety/property rights] of the plaintiff. The plaintiff claims that the plaintiff has suffered economic injury as a result of this nuisance, and seeks to recover damages from the defendant for that injury.

References:

Utah Code Ann. § 76-10-801 (1992)

Morgan v. Quailbrook Condominium Co., 704 P.2d 573 (Utah 1985)

Branch v. Western Petroleum, Inc., 657 P.2d 267 (Utah 1982)

Vincent v. Salt Lake County, 583 P.2d 105 (Utah 1978)

Turnbaugh v. Anderson, 793 P.2d 939 (Utah Ct. App. 1990)

IJI § 71.30. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 4.15 NUISANCE PER SE

The court has determined, and instructs you as a matter of law, that the defendant’s conduct constitutes a nuisance.

References:

Branch v. Western Petroleum, Inc., 657 P.2d 267 (Utah 1982)

Turnbaugh v. Anderson, 793 P.2d 939 (Utah Ct. App. 1990)

IJI § 71.31. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 4.16 PRIVATE NUISANCE

A private nuisance is any activity that interferes with the use and enjoyment by another of that person’s property. The activity may infringe either on the right of one person or on the rights of a specific number of people.

The plaintiff claims that the defendant has interfered with the plaintiff’s use and enjoyment of the plaintiff’s property by [specify nature of alleged nuisance]. The defendant is liable to the plaintiff for creating or maintaining a private nuisance if you find that:

1. The plaintiff owned or possessed an actual property interest in the real property that is the subject of this action;

2. The defendant’s activity substantially interfered with the plaintiff’s use and enjoyment of the plaintiff’s property;

3. The defendant’s interference with the plaintiff’s use and enjoyment of the land resulted in substantial annoyance, discomfort, or harm, which is measured by what would be offensive to a person who has ordinary health and ordinary and reasonable sensitivities; and

4. The defendant’s use of the property was unreasonable under the circumstances, in that the harm caused by the defendant’s activity outweighs any benefits it produces, and the activity is not suitable to the location.

References:

Stanford v. Univ. of Utah, 488 P.2d 741 (Utah 1971)

Johnson v. Mount Ogden Enterprises, Inc., 460 P.2d 333 (Utah 1969)

Turnbaugh v. Anderson, 793 P.2d 939 (Utah Ct. App. 1990)

IJI § 71.32. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 4.17 PUBLIC NUISANCE

A public nuisance is unlawfully doing any act or omitting to perform any duty, which act or omission:

1. Annoys, injures, or endangers the comfort, repose, health, or safety of three or more persons;

2. Unlawfully interferes with, obstructs, or tends to obstruct, or renders dangerous for passage, any lake, stream, canal, or basin, or any public park, square, street, or highway; or

3. In any way renders three or more persons insecure in life or the use of property.

An act which affects three or more persons in any of the ways specified in this instruction is still a nuisance regardless of the extent of annoyance and regardless of whether the damage inflicted on individuals is unequal.

References:

Utah Code Ann. § 76-10-803 (1992)

Solar Salt Co. v. Southern Pac. Transp. Co., 555 P.2d (Utah 1976)

Monroe City v. Arnold, 452 P.2d 321 (Utah 1969)

Turnbaugh v. Anderson, 793 P.2d 939 (Utah Ct. App. 1990)

SECTION 5: MOTOR VEHICLES

MUJI 5.1 DRIVER’S DUTY

The driver of any vehicle has the duty to exercise reasonable care at all times to avoid placing others in danger.

Comments

Violations of statutes or ordinances are addressed generally in the negligence section of these instructions.

References:

Malan v. Lewis, 693 P.2d 661 (Utah 1984)

BAJI No. 5.00 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 5.2 ASSUMING OBEDIENCE TO LAW

In the absence of reasonable cause to believe otherwise, every driver has a right to assume that other persons will obey the law and exercise reasonable care.

References:

Mulbach v. Hertig, 15 Utah 2d 121, 388 P.2d 414 (1964)

Quick v. Crane, 111 Idaho 759, 727 P.2d 1187 (1986)

MUJI 5.3 DUTY OF CONTROL OF AUTOMOBILE

Every person operating a motor vehicle must have the vehicle under reasonable control. A vehicle is under reasonable control when the driver is observing others using the road and has the ability to guide and direct the course of the automobile, fix its speed, and bring the automobile to a stop within a reasonable distance.

References:

Jorgensen v. Issa, 739 P.2d 80 (Utah Ct. App. 1987)

MUJI 5.4 DUTY OF CONTROL [ALTERNATE INSTRUCTION]

The driver of any vehicle has the duty to use reasonable care to avoid danger. In that regard, every driver is required:

1. To keep a lookout for other vehicles and highway conditions that reasonably may be anticipated.

2. To keep the vehicle under proper control.

3. To drive at a safe speed, having proper regard for the width, surface and condition of the highway, other traffic, visibility, and any existing or potential hazards.

4. To follow another vehicle at a safe distance, with proper regard for both vehicles’ speed, other traffic, and highway conditions.

5. To stop or suddenly slow down only after observing that it can be done safely and, if an opportunity exists, after signaling.

6. To drive in one lane whenever possible and to change lanes only after observing that it can be done safely and after giving the appropriate signal.

7. To drive on the correct side of the highway.

8. To pass others only after observing that it can be done safely.

Comments

This instruction is not intended by the Committee to set forth an exhaustive list of the Rules set forth in the Motor Vehicle Code. The more common rules were set forth in the instruction. Specific facts or a given case may require deletion or substitution of other rules governed by the Motor Vehicle Code.

References:

Utah Code Ann. §§ 41-6-61, -62, -69 (1988)

Jorgensen v. Issa, 739 P.2d 80 (Utah Ct. App. 1987)

MUJI 5.5 RIGHT-OF-WAY

One who has the right-of-way has the immediate privilege of proceeding while others must yield. If a driver operating a vehicle has the right-of-way [or a traffic light is signalling in the driver’s favor], the driver may rely on the right-of-way [or the light] until something warns to the contrary. The driver cannot rely on the right-of-way [or light] heedlessly, but must continue to exercise reasonable care under the circumstances.

References:

Howe v. Jackson, 18 Utah 2d 269, 421 P.2d 159 (1966)

Mulbach v. Hertig, 15 Utah 2d 121, 388 P.2d 414 (1964)

Charvoz v. Cottrell, 12 Utah 2d 25, 361 P.2d 516 (1961)

Coombs v. Perry, 2 Utah 2d 381, 275 P.2d 680 (1954)

JIFU No. 21.16 (1957)

MUJI 5.6 OWNER’S DUTY OF MAINTENANCE

An owner of a vehicle must not allow it to be driven or moved on a highway when it is in an unsafe condition and may endanger others.

References:

Utah Code Ann. § 41-6-117 (1988)

MUJI 5.7 VEHICLE BRAKING SYSTEMS

The statutes of the State of Utah provide the following regarding braking systems for each vehicle: [Use applicable parts of Utah Code Ann. § 41-6-145.]

MUJI 5.8 INTERSECTION CONTROLLED BY TRAFFIC SIGNALS

At an intersection controlled by a traffic light, a driver who enters the intersection in obedience to a green light has the right-of-way over traffic approaching on a cross street. The driver with the green light has the right to assume that traffic will not enter the intersection against a red light. A driver may continue to rely on this assumption until that person sees, or in the exercise of reasonable care should see, that another vehicle is going to proceed against the red light. In such a situation, the person rightfully entering the intersection is not excused from exercising ordinary care to avoid a collision.

Comments

The Committee elected not to prepare instructions for each different type of controlled intersection. The Motor Vehicle Code addresses other types of controlled intersection duties and instructions should be crafted for specific fact situations. For example, see Cintron v. Milkovich, 611 P.2d 730 (Utah 1980).

References:

Walker v. Peterson, 3 Utah 2d 54, 278 P.2d 291 (1954)

JIFU No. 21.18 (1957)

MUJI 5.9 APPROACHING INTERSECTION ON THE RIGHT: ENTERING INTERSECTION FIRST

When two vehicles are approaching an unregulated intersection at the same time, the driver approaching on the right has the right-of-way, and it is the duty of the driver approaching on the left to yield the right-of-way.

A driver entering an intersection first has the right-of-way. However, a driver may not speed up to enter an intersection first, nor may a driver take the right-of-way by entering the intersection slightly ahead of another driver. In order for a driver approaching from the left to take the right-of-way, that driver must enter the intersection clearly ahead of the driver approaching from the right.

References:

Utah Code Ann. § 41-6-72 (Supp. 1992)

Walker v. Peterson, 3 Utah 2d 54, 278 P.2d 291 (1954)

Martin v. Stevens, 121 Utah 484, 243 P.2d 747 (1952)

MUJI 5.10 DUTY OF REASONABLE CARE FOR ALL DRIVERS

Even if a driver complies with an applicable statute, ordinance or safety rule, this does not excuse that driver from the duty to act with reasonable care in other respects. One must always maintain a proper lookout for other traffic and hazards reasonably anticipated on the highway, and keep one’s car under proper control.

References:

Anderson v. Gibble, 30 Utah 2d 68, 513 P.2d 432 (1973)

Wardell v. Jerman, 18 Utah 2d 359, 423 P.2d 485 (1967)

MUJI 5.11 VEHICLE LIGHTING

The statutes of the State of Utah provide that all motor vehicles must have the following lights and illuminating devices: [Use applicable parts of Utah Code Ann. §§ 41-6-118, -119, -120, -121.10, -122, -127, -128, -129, -130, et seq.].

MUJI 5.12 INTOXICATED DRIVER

A person is intoxicated or under the influence of alcohol or drugs when, as the result of drinking alcoholic beverages or using a drug, that person’s physical or mental abilities are impaired to the extent that the person is unable to drive a vehicle in the manner that a reasonable, prudent person would drive under the same or similar circumstances.

References:

JIFU No. 21.25 (1957)

BAJI No. 5.40 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company.

MUJI 5.13 MOTOR VEHICLE STATUTES AND ORDINANCES

The statutes of the State of Utah provide as follows:

[If negligence is predicated on the violation of a particular code section, the section should be quoted in the instructions followed by the negligence instruction regarding evidence of violation of statute.]

MUJI 5.14 LOOKOUT

The law provides that any person driving a motor vehicle on a public highway shall keep a proper lookout. A “proper lookout” means maintaining the lookout that an ordinarily careful person would use in light of all conditions existing at the time and those reasonably to be anticipated.

A “proper lookout” includes a duty to see objects and conditions in plain sight, to see that which is open and apparent and to realize obvious dangers. This duty does not merely require looking, but also requires observing and understanding other traffic and the general situation.

References:

Anderson v. Toone, 671 P.2d 170 (Utah 1983)

Henderson v. Meyer, 533 P.2d 290 (Utah 1975)

Wardell v. Jerman, 18 Utah 2d 359, 423 P.2d 485 (1967)

MUJI 5.15 SPEED

Every driver has a duty to drive at a speed that is safe under the circumstances, with proper regard for existing and potential hazards.

The posted speed limit at the place of this accident was _______ miles per hour. Driving at this speed at the place of the accident is reasonable in the absence of any special hazards. Driving at a speed in excess of the posted limit constitutes evidence of negligence. Regardless of the speed limit, all drivers must drive at an appropriate reduced speed when approaching and crossing an intersection, when pedestrians are present, or when required to do so because of weather or other special road conditions.

References:

Anderson v. Bradley, 590 P.2d 339 (Utah 1979)

MUJI 5.16 TURNING

A driver who is turning his or her vehicle has a duty to use reasonable care to keep a lookout for other vehicles or other conditions reasonably to be anticipated, and not to turn unless and until the turn can be completed with reasonable safety.

References:

Utah Code Ann. § 41-6-73 (1988)

Batty v. Mitchell, 575 P.2d 1040 (Utah 1978)

MUJI 5.17 LEFT TURNS

The driver of a vehicle turning left must yield to vehicles close enough to represent an immediate hazard. However, a driver is not compelled to remain in an intersection indefinitely waiting to turn. The driver must make reasonable observations and yield when reasonably necessary.

References:

Utah Code Ann. § 41-6-73 (1988)

Smith v. Gallegos, 16 Utah 2d 344, 400 P.2d 570 (1965)

Yeates v. Budge, 122 Utah 518, 252 P.2d 220 (1953)

Hardman v. Thurman, 121 Utah 143, 239 P.2d 215 (1951)

MUJI 5.18 EMERGENCY VEHICLE DEFINITIONS

The statutes of the State of Utah impose the following rules with respect to emergency vehicles:

[Statutory Rule]

The driver of the emergency vehicle with its warning signals on is required to exercise reasonable care under the circumstances.

Comments

Statutes relating to emergency vehicles are as follows: Utah Code Ann. § 41-6-1(3): definition of authorized emergency vehicle defined; Utah Code Ann. § 41-6-14: privileges and exemptions for emergency vehicles; Utah Code Ann. § 41-6-76(2): emergency vehicles necessary signals, duties of respective drivers; Utah Code Ann. § 41-6-132: emergency vehicles flashing lights - rotating signals; Utah Code Ann. § 41-6-146: emergency vehicles horns and warning devices.

References:

Lee v. Mitchell Funeral Home Ambulance Serv., 606 P.2d 259 (Utah 1980)

Howe v. Jackson, 421 P.2d 159 (Utah 1966)

MUJI 5.19 EMERGENCY VEHICLES

The operator of an authorized emergency vehicle, such as an ambulance, when responding to an emergency call, may exercise certain privileges not afforded ordinary drivers of motor vehicles. The driver may:

1. Exceed the posted speed limit, but must do so with due regard for the safety of others;

2. Disregard regulations governing direction of travel or turning in specified directions.

These privileges apply when the driver, while in motion, sounds an audible signal or when the vehicle uses a visual signal, such as a red light, which is visible from in front of the vehicle.

Notwithstanding the privileges indicated, no driver of an authorized emergency vehicle is relieved from the duty to use reasonable care under the circumstances for the safety of others.

References:

Utah Code Ann. § 41-6-14 (1988)

MUJI 5.20 DUTY OF DRIVERS WHEN APPROACHED BY EMERGENCY VEHICLE

Each driver on the highway is under a duty, upon the immediate approach of an emergency vehicle using audible or visual signals, to yield the right-of-way and immediately move to a position parallel to, and as close as possible to, the right-hand edge or curb of the highway, clear of any intersection. The driver shall stop and remain there until the authorized emergency vehicle has passed.

References:

Utah Code Ann. § 41-6-76 (1988)

MUJI 5.21 DUTIES OF MOTORISTS AND PEDESTRIANS IN USING PUBLIC HIGHWAYS

It is the duty of every person using a public street or highway, whether as a pedestrian or as a driver of a vehicle, to exercise reasonable care at all times to avoid placing oneself or others in danger, and to use reasonable care to avoid causing an accident. 

References:

Coombs v. Perry, 2 Utah 2d 381, 275 P.2d 680 (1954)

Mingus v. Olsson, 114 Utah 505, 201 P.2d 495 (1949)

JIFU No. 20.1 (1957)

BAJI No. 5.50 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 5.22 STANDARD OF CARE FOR PEDESTRIANS CROSSING A ROADWAY

In considering the question of what conduct is required of a pedestrian exercising reasonable care in crossing a roadway, the following factors apply:

1. If a pedestrian crosses within a marked crosswalk, or at a crosswalk within an intersection, whether marked or not, the drivers of all vehicles must yield the right-of-way. However, a pedestrian should not suddenly leave a curb or other place of safety and walk or run into the path of a vehicle which is so close as to constitute an immediate hazard.

2. If a pedestrian crosses at any other place, the pedestrian is required to yield the right-of-way to all vehicles on the road which are close enough to constitute an immediate hazard. However, this requirement does not relieve the driver of a vehicle from the duty to exercise ordinary care for the safety of a pedestrian on a roadway.

3. The amount of caution required increases with the level of danger that a reasonably prudent person would appreciate in the same situation. [For example, heavy vehicular traffic, fast traffic, poor visibility, obstructions to view, wet pavement - any of these or any other perceivable factor increases the hazard, and thus increases the amount of caution a reasonably prudent person would use.]

Comments

This instruction should not be used if the pedestrian is crossing at a traffic controlled intersection.

Paragraph number 2 should be stricken if the evidence is uncontradicted that the pedestrian was in the crosswalk at the time of the collision.

References:

Utah Code Ann. §§ 41-6-78, -79 (1988)

Lamkin v. Lynch, 600 P.2d 530 (Utah 1979) 

Anderson v. Bradley, 590 P.2d 339 (Utah 1979) 

Eager v. Willis, 17 Utah 2d 314, 410 P.2d 1003 (1966)

Coombs v. Perry, 2 Utah 2d 381, 275 P.2d 680 (1954)

Sant v. Miller, 115 Utah 559, 206 P.2d 719 (1949)

Mingus v. Olsson, 114 Utah 505, 201 P.2d 495 (1949)

JIFU No. 20.8 (1957)

BAJI No. 5.52 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 5.23 IMMEDIATE HAZARD TO PEDESTRIAN ­ DEFINITION

An “immediate hazard” exists whenever a reasonably prudent person in the position of a pedestrian realizes that an approaching vehicle probably would collide with the pedestrian if the pedestrian suddenly left the curb or other place of safety and walked or ran into the path of the approaching vehicle.

Comments

This instruction is designed to be given only when instruction 5.23, paragraph 1, relating to the pedestrian’s duty not to leave a curb or place of safety, has been given.

References:

Eager v. Willis, 17 Utah 2d 314, 410 P.2d 1003 (1966)

Coombs v. Perry, 2 Utah 2d 381, 275 P.2d 680 (1954)

Mingus v. Olsson, 114 Utah 505, 201 P.2d 495 (1949)

BAJI No. 5.53 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 5.24 STANDARD OF CARE FOR PEDESTRIAN CROSSING WHERE PEDESTRIAN SIGNAL EXISTS

When special pedestrian control signals exhibiting the words “walk” or “don’t walk,” or symbols of “walking person” or “upraised palm,” are in place, the signals indicate:

1. Flashing or steady “walk” or symbol of “walking person” means a pedestrian facing the signal may proceed across the roadway in the direction of the signal and the operators of all vehicles shall yield the right-of-way.

2. Flashing or steady “don’t walk” or “upraised palm” means a pedestrian may not start to cross the roadway in the direction of the signal. A pedestrian who has partially completed crossing the roadway on the walk signal when such signal changes shall proceed to a sidewalk or safety island while the “don’t walk” or “upraised palm” signal is showing.

References:

Utah Code Ann. § 41-6-25 (1988)

MUJI 5.25 BICYCLES

The statutes of the State of Utah impose the following requirements with respect to bicycles:

[Appropriate portions of Utah Code Ann. §§ 41-6-83 through 41-6-90 should be read to the jury.]

SECTION 6: MEDICAL NEGLIGENCE

MUJI 6.1 DUTY TO COMPLY WITH STANDARD OF CARE

A physician is required to exercise the same degree of learning, care, skill and treatment ordinarily possessed and used by other qualified physicians in good standing practicing in the same medical field. The law does not require that a physician exercise the highest degree of care. It requires the physician to exercise the degree of care that other qualified physicians would ordinarily exercise under the same circumstances.

References:

Nixdorf v. Hicken, 612 P.2d 348 (Utah 1980)

Farrow v. Health Servs. Corp., 604 P.2d 474 (Utah 1979)

Swan v. Lamb, 584 P.2d 814 (Utah 1978)

Anderson v. Nixon, 104 Utah 262, 139 P.2d 216 (1943)

Hoopiiaina v. Intermountain Health Care, 740 P.2d 270 (Utah Ct. App. 1987)

MUJI 6.2 EXPERT TESTIMONY REQUIRED

[Except as may be explained in further instructions] The only way you may properly learn the applicable standard of care is through evidence presented during this trial by individuals testifying as expert witnesses and through other evidence admitted for the purpose of defining the standard of care.

In deciding whether a physician properly fulfilled the physician’s duties, you are not permitted to use a standard derived from your own experience with physicians or any other standard of your own.

Comments

The bracketed portion of this instruction is added in cases where the Court gives MUJI 6.33.

References:

Utah R. Evid. 803(18)

Dalley v. Utah Valley Regional Medical Ctr., 791 P.2d 193 (Utah 1990)

Farrow v. Health Servs. Corp., 604 P.2d 474 (Utah 1979)

MUJI 6.3 DUTY TO REFER

If a physician knows or should know that the physician does not possess the necessary expertise to properly treat a patient’s condition, and a referral can be reasonably made under the circumstances to another who has the appropriate expertise, then the physician has a duty to offer that referral. 

References:

Swan v. Lamb, 584 P.2d 814 (Utah 1978)

Graham Douthwaite, Jury Instructions on Medical Issues § 3-40 (3d ed. 1980)

MUJI 6.4 DUTY TO DISCLOSE MATERIAL MEDICAL INFORMATION

A physician has a duty to disclose to a patient material information concerning the patient’s condition which is unknown to the patient, if the information would be useful in making decisions about health care and if disclosure of the information would not be expected to adversely affect the patient’s welfare. Information is “material” if a reasonable person in the position of the patient would consider the information important in choosing a course of treatment.

References:

Nixdorf v. Hicken, 612 P.2d 348 (Utah 1980)

MUJI 6.5 DUTY TO OBTAIN INFORMED CONSENT

A consent to treatment must be an informed consent. It is not enough for a physician to obtain a patient’s uninformed consent to a procedure. An informed consent is one the patient gives after the physician outlines the substantial and significant risks of the procedure and the reasonable alternatives to the procedure.

Comments

There seems to be some confusion on the distinction between actual consent and informed consent. Actual consent pertains to a consent for the performance of a procedure, whether or not the patient is aware of the risks or alternatives to that procedure. A failure to obtain an actual consent is a technical battery. This should be distinguished from informed consent. Informed consent is an agreement by the patient to the procedure after having been made aware of the substantial and significant risks of the procedure, and the alternatives to it. One may actually consent to a procedure and yet not have given an informed consent.

References:

Utah Code Ann. § 78-14-5 (1992)

Burton v. Youngblood, 711 P.2d 245 (Utah 1985)

Nixdorf v. Hicken, 612 P.2d 348 (Utah 1980)

Ficklin v. MacFarlane, 550 P.2d 1295 (Utah 1976)

MUJI 6.6 SUBSTANTIAL AND SIGNIFICANT RISK DEFINED

A “substantial” risk is a risk that occurs frequently enough and a “significant” risk is a risk that is serious enough that a reasonable person would consider the risk to be material. A physician need not disclose to the patient risks that are either insubstantial or insignificant.

Comments

See Chadwick v. Nielsen, 763 P.2d 817 (Utah Ct. App. 1988) for a discussion of the necessity for expert testimony in informed consent cases as foundational to establish the materiality of risks; that is, what the risks are, how serious they are, and how often they occur. Whether those risks should be disclosed is a matter for the jury to decide based upon their determination of substantiality and significance, not upon standard medical practice.

References:

Utah Code Ann. § 78-14-5(2) (1992)

Ramon v. Farr, 770 P.2d 131 (Utah 1989)

Reiser v. Lohner, 641 P.2d 93 (Utah 1982)

Ficklin v. MacFarlane, 550 P.2d 1295 (Utah 1976)

MUJI 6.7 ELEMENTS OF INFORMED CONSENT

For a patient to recover damages for the physician’s failure to obtain informed consent, the patient must prove each of the following elements:

1. That a physician/patient relationship existed between the patient and the physician; and

2. That the physician rendered health care to the patient; and

3. That the patient suffered personal injuries arising out of the health care rendered; and

4. That the health care rendered carried with it a substantial and significant risk of causing the patient serious harm; and

5. That the patient was not informed of the substantial and significant risk; and

6. That a reasonable, prudent person in the plaintiff’s position would not have consented to the health care rendered after having been fully informed as to all facts relevant to the decision to give consent; and

7. That the unauthorized part of the health care rendered was the proximate cause of personal injury suffered by the patient.

References:

Utah Code Ann. § 78-14-5(1) (1992)

Ramon v. Farr, 770 P.2d 131 (Utah 1989)

Burton v. Youngblood, 711 P.2d 245 (Utah 1985)

Reiser v. Lohner, 641 P.2d 93 (Utah 1982)

MUJI 6.8 STANDARD FOR JUDGING PATIENT’S CONSENT

In determining whether a reasonable, prudent person would have consented to the health care rendered to the patient, you shall use the viewpoint of the patient before the health care was provided and before the occurrence of any personal injuries alleged to have arisen from such health care.

References:

Utah Code Ann. § 78-14-5(1) (1992)

MUJI 6.9 PERSONS AUTHORIZED TO GIVE CONSENT

The following persons may consent to any health care not prohibited by law:

1. Any parent, whether an adult or a minor, for the parent’s minor child;

2. Any married person, for a spouse;

3. Any person temporarily standing in the parents’ place, whether formally serving or not, for a minor under that person’s care;

4. Any guardian, for the guardian’s ward;

5. Any person eighteen years of age or over, for a parent who is unable, because of age, physical or mental condition, to provide such consent;

6. Any patient eighteen years of age or over;

7. Any female, regardless of age or marital status, when given in connection with pregnancy or childbirth;

8. In the absence of a parent, any adult for a minor brother or sister; and

9. In the absence of a parent, any grandparent for a minor grandchild.

References:

Utah Code Ann. § 78-14-5(4) (1992)

MUJI 6.10 ORAL CONSENT

A patient’s consent to, or refusal of, treatment need not be in writing; an oral consent or refusal is binding.

References:

Utah Code Ann. § 78-14-5 (1992) 

MUJI 6.11 IMPLIED CONSENT

Every adult has the right to determine what shall be done to their own body. However, when a person submits to health care, it shall be presumed that what the health care provider did was either expressly or impliedly authorized to be done. Therefore, the plaintiff has the burden of proving that the plaintiff did not consent to the treatment. It is not the physician’s burden to prove that consent was given.

References:

Utah Code Ann. § 78-14-5(1) (1992)

MUJI 6.12 “MINOR RISK” DEFENSE

A patient may not recover on a claim of failure to obtain informed consent if the risk of the serious harm which the patient actually suffered was relatively minor.

References:

Utah Code Ann. § 78-14-5(2)(a) (1992)

MUJI 6.13 “COMMON KNOWLEDGE” DEFENSE

A patient may not recover on a claim of failure to obtain informed consent if the risk to the patient of harm from the health care provided was commonly known to the public.

Comments

The statute cited states as follows:

(2) It shall be a defense to any malpractice action against a health care provider based upon alleged failure to obtain informed consent if:   

(b)The risk of serious harm to the patient from the health care provider was commonly known to the public    

The Committee assumes that the word “provider” in (2)(b) should be “provided.”

References:

Utah Code Ann. § 78-14-5(2)(b) (1992)

MUJI 6.14 “ORAL CONSENT” DEFENSE

A patient may not recover on a claim of failure to obtain informed consent if the patient stated, prior to receiving the health care, that the patient would accept the health care regardless of the risk or that the patient did not want to be informed of the risk.

References:

Utah Code Ann. § 78-14-5(2)(c) (1992)

MUJI 6.15 “REASONABLE DISCLOSURE” DEFENSE

If you find that the physician, after considering all of the important facts and circumstances, used reasonable discretion in deciding which risks to disclose to the patient, and if the physician reasonably believed that additional disclosures could have a substantial and adverse effect on the patient’s condition, then the physician is not liable for failure to make those disclosures. 

References:

Utah Code Ann. § 78-14-5(2)(d) (1992)

MUJI 6.16 “WRITTEN CONSENT” DEFENSE

A patient may not recover on a claim of alleged failure to obtain informed consent if the patient, or the patient’s representative, executed a written consent which set forth the nature and purpose of the intended health care and which contained a declaration that the patient accepted the risk of serious harm, if any, in hopes of obtaining desired benefits of health care. The written consent must acknowledge that health care providers have explained the patient’s condition and the proposed health care in a satisfactory manner and that all questions asked about the health care and its risks have been answered in a manner satisfactory to the patient, or the patient’s representative. Such a written consent is a complete defense based upon failure to obtain informed consent, unless (1) the patient proves that the person giving the consent lacked the capacity to consent; or (2) the patient proves by clear and convincing evidence that the execution of the written consent was induced by a fraudulent misrepresentation by the defendant or by the defendant’s fraudulent omission to state material facts.

References:

Utah Code Ann. § 78-14-5(2)(e) (1992)

MUJI 6.17 DUTY TO WARN OF INJURY AVOIDANCE

A physician has a duty to warn the patient how to avoid injury following treatment.

Comments

A jury must be specifically instructed on the duties of a physician in this context. The mere giving of abstract instructions on negligence without adapting the instruction to the duties present in the case is error.

THE DRAFTING COMMITTEE WAS NOT UNANIMOUS IN ITS APPROVAL OF THE CORRECTNESS OF THIS INSTRUCTION. IT SHOULD BE REVIEWED WITH CAUTION.

References:

Mikkelsen v. Haslam, 764 P.2d 1384 (Utah Ct. App. 1988)

MUJI 6.18 DUTY OF SPECIALIST

The specialist is required to exercise the same degree of skill and care ordinarily used by similar specialists under similar conditions. The conduct of a specialist is not compared with that of the general practitioner.

References:

Farrow v. Health Servs. Corp., 604 P.2d 474 (Utah 1979)

MUJI 6.19 STANDARD OF NATIONALLY TRAINED SPECIALIST

A physician and surgeon practicing in a specialized field in a major city and holding himself or herself out as a nationally trained and board certified expert is required to possess and use the same national standards of learning, skill and care adhered to by other qualified fellow experts in similar medical centers throughout the medical profession, wherever they might be.

References:

Jenkins v. Parrish, 627 P.2d 533 (Utah 1981)

Farrow v. Health Servs. Corp., 604 P.2d 474 (Utah 1979)

Swan v. Lamb, 584 P.2d 814 (Utah 1978)

MUJI 6.20 DUTY OF HOSPITAL TOWARD PATIENT

It is the duty of a hospital toward a person received as a patient to use reasonable care in each of the following areas of service:

1. The selection of its employees who are to care for the patient;

2. Providing for the needs and comfort of the patient;

3. Providing supplies, equipment and facilities which are adequate for the patient; and

4. Maintaining its equipment and facilities in safe condition and good repair. 

If a hospital undertakes, through the agency of any person in its employ, to provide to the patient the services of a physician, surgeon or nurse, the hospital’s duty is to perform such services in accordance with the standard of care required by law of a physician, surgeon or nurse.

References:

Gitzhoffen v. Sisters of Holy Cross Hosp. Ass’n, 32 Utah 46, 88 P. 691 (1907)

JIFU No. 50.14 (1957) 

MUJI 6.21 DUTY OWED BY NURSE TO PATIENT

One who renders nursing services must have the same knowledge and skill and must exercise the same care ordinarily possessed or used by trained and skilled members of the nursing profession in similar localities and under similar circumstances.

References:

Sessions v. Thomas D. Dee Memorial Hosp. Ass’n, 94 Utah 460, 78 P.2d 645 (1938)

JIFU No. 50.10 (1957)

MUJI 6.22 CARE OWED BY NURSE UNDER VARYING CIRCUMSTANCES

The amount of caution and attention required in the exercise of a nurse’s duty is measured by the patient’s condition, the danger involved in the treatment, service and responsibility undertaken by the nurse, the information and instructions given the nurse by the attending physician or surgeon, and other surrounding circumstances. These conditions may require unremitting observation or continuous attention or service, or they may be of a less imperative nature, justifying a lesser degree of vigilance. These are matters for you to consider in deciding whether or not the defendant was negligent.

References:

Potter v. Dr. W. H. Groves Latter-Day Saints Hosp., 99 Utah 71, 103 P.2d 280 (1940)

Gitzhoffen v. Sisters of Holy Cross Hosp. Ass’n, 32 Utah 46, 88 P. 691 (1907)

JIFU No. 50.12 (1957)

MUJI 6.23 NEGLIGENCE OF PATIENT ­ FAILURE TO FOLLOW PRACTITIONER’S INSTRUCTIONS

It is the duty of a patient to follow reasonable instructions given to the patient by the practitioner undertaking the patient’s care and treatment. If you find that the injury complained of in this case resulted from failure of the patient to comply with this duty and that the failure was in no way attributable to any deviation from the required standards of care and skill of the defendant, you may find that the plaintiff was negligent.

References:

Parker v. Goldstein, 78 N. J. Super. 472, 189 A.2d 441 (1963)

Graham Douthwaite, Jury Instructions on Medical Issues, § 3-75 (3d ed. 1980)

MUJI 6.24 PATIENT MAY RELY ON PHYSICIAN ADVICE

The physician-patient relationship permits a patient to rely on a doctor’s professional skill and advice. A patient is not required to determine whether the physician’s advice is correct.

References:

Mikkelsen v. Haslam, 764 P.2d 1384 (Utah Ct. App. 1988)

MUJI 6.25 PATIENT NEGLIGENCE ­ MEDICAL HISTORY

The law requires a patient to use ordinary care in giving an accurate history to the patient’s treating physician. In determining whether or not this was done, you should consider whether questions asked by the physician were sufficient to advise the patient of the necessity of communicating particular aspects of the patient’s history.

A patient can be negligent in this respect if a reasonably prudent person would know that the history furnished was false and misleading. When physicians or nurses are negligent in obtaining a history, the patient is negligent only if the patient knows the physician is unaware of a condition which imposes a risk of danger to the patient, and the patient’s failure to disclose it is unreasonable under the circumstances.

References:

Mackey v. Greenview Hosp., Inc., 587 S. W.2d 249 (Ky. Ct. App. 1989)

Graham Douthwaite, Jury Instructions on Medical Issues, § 3-74 (3d ed.1980)

MUJI 6.26 DUTY TO VOLUNTEER MEDICAL INFORMATION

Though a patient is under no general duty to diagnose the patient’s own condition or to volunteer information, if a patient is aware that the treating physician has failed to inquire about some aspect of the patient’s condition or medical history which the patient knows involves a risk of harm to the patient in the course of future medical treatment, the patient has a duty to use reasonable care to volunteer additional information to the treating physician. 

References:

Mackey v. Greenview Hosp., Inc., 587 S. W.2d 249 (Ky. Ct. App. 1979)

MUJI 6.27 PHYSICIAN NOT GUARANTOR OF RESULTS

A physician who undertakes to treat a patient does not guarantee that no complications will occur or that no adverse results will be experienced because of the treatment. The fact that a complication or adverse result occurs does not, by itself, imply or prove that the physician was negligent.

References:

Dickinson v. Mason, 18 Utah 2d 383, 423 P.2d 663 (1967)

Marsh v. Pemberton, 10 Utah 2d 40, 347 P.2d 1108 (1959)

MUJI 6.28 PHYSICIANS MAY ASSUME HOSPITAL COMPLIANCE WITH ORDERS

Physicians are entitled to assume that appropriate orders and instructions to hospital nurses and other personnel for the care and management of a patient will be carried out. A physician will not be responsible if hospital personnel fail to do so, unless that failure is brought to the physician’s attention, and the physician then fails to take steps to remedy the situation. It is the duty of hospital personnel to follow appropriate physician orders and to exercise reasonable care to monitor patient condition, symptoms, activities and needs, and to provide generally for the continuing care of patients in accordance with the hospital personnel’s experience and training. It is also the duty of hospital personnel to notify the attending physician of any significant changes in a patient’s symptoms or condition.

References:

Huggins v. Hicken, 6 Utah 2d 233, 310 P.2d 523 (1957)

MUJI 6.29 USE OF ALTERNATIVE TREATMENT METHODS

When there is more than one method of diagnosis or treatment which is recognized by a respectable portion of the medical community, and no one of the methods is used exclusively and uniformly by all practitioners of good standing, it is not negligence for a physician, in exercising that physician’s best judgment, to select one of the approved methods, even if it later turns out to be a wrong selection, or one not favored by certain other practitioners.

References:

Walkenhorst v. Kesler, 92 Utah 312, 67 P.2d 654 (1937)

MUJI 6.30 OUT OF STATE/TOWN EXPERTS

The fact that an expert witness resides or pursues the profession in another state or community should not affect the weight you give the witness’ testimony. A party may rely upon qualified experts from other states and countries in presenting evidence to the jury.

Comments

THE DRAFTING COMMITTEE WAS NOT UNANIMOUS IN ITS APPROVAL OF THE CORRECTNESS OF THIS INSTRUCTION. IT SHOULD BE REVIEWED WITH CAUTION.

References:

Swan v. Lamb, 584 P.2d 814 (Utah 1978)

MUJI 6.31 CONFLICT BETWEEN MEDICAL EXPERTS

In resolving any conflict that may exist in the testimony of medical experts, you may compare and weigh the opinion of one expert against that of another. In doing this, you may consider the relative qualifications and credibility of the expert witnesses, as well as the reasons for each opinion and the facts and other matters on which such opinions are based.

MUJI 6.32 RES IPSA LOQUITUR

You may draw an inference of negligence on the part of a physician if each of three elements is established by a preponderance of the evidence:

1. That the patient’s injury was of a kind which, in the ordinary course of events, would not have happened had due care been observed; and

2. That the patient’s actions were not responsible for the injury; and

3. That the cause of the injury was under the exclusive management or control of the physician.

If you find each of the foregoing elements by a preponderance of the evidence, then negligence on the part of the physician may be inferred and would be sufficient to support a finding of negligence. The defendant may introduce evidence to rebut the inference of negligence. It is your duty to resolve conflicts in the evidence.

References:

Dalley v. Utah Valley Regional Medical Ctr., 791 P.2d 193 (Utah 1990)

Nixdorf v. Hicken, 612 P.2d 348 (Utah 1980)

Talbot v. Dr. W. H. Groves Latter-Day Saints Hosp., 21 Utah 2d 73, 440 P.2d 872 (1968)

Virginia S. v. Salt Lake Care Ctr., 741 P.2d 969 (Utah Ct. App. 1987)

Robinson v. Intermountain Health Care, Inc., 740 P.2d 262 (Utah Ct. App. 1987)

Roylance v. Rowe, 737 P.2d 232 (Utah Ct. App. 1987)

Weeks v. Latter-Day Saints Hosp., 418 F.2d 1035 (10th Cir. 1969)

MUJI 6.33 COMMON KNOWLEDGE OBVIATES NEED FOR EXPERT TESTIMONY

Expert testimony is unnecessary to establish the standard of care owed by the defendant to the plaintiff in a medical malpractice case where the medical procedure is of a kind, or the outcome so offends commonly held notions of medical propriety, that the standards of care can be established by the common knowledge, experience and understanding of laymen.

References:

Nixdorf v. Hicken, 612 P.2d 348, 352 (Utah 1980)

Kim v. Anderson, 610 P.2d 1270 (Utah 1980)

Malmstrom v. Olsen, 16 Utah 2d 316, 400 P.2d 209 (1965)

Fredrickson v. Maw, 119 Utah 385, 227 P.2d 772 (1951)

MUJI 6.34 PROOF OF MEDICAL CAUSATION REQUIRED

The plaintiff bears the burden of proving, by a preponderance of the evidence, which evidence must include expert testimony, that deviation from the standard of care more likely than not caused the injury or loss of which the plaintiff complains.

Comments

This instruction is appropriate in cases that do not deal with an alleged loss of chance or diminution in likelihood of recovery. In cases that involve such issues an instruction should take into account the decision in George v. LDS Hospital, 797 P.2d 1117 (Utah Ct. App. 1990).

This instruction describes a “but for ..” test of proximate cause.

THE DRAFTING COMMITTEE WAS NOT UNANIMOUS IN ITS APPROVAL OF THE CORRECTNESS OF THIS INSTRUCTION. IT SHOULD BE REVIEWED WITH CAUTION.

References:

Denney v. St. Mark’s Hosp., 21 Utah 2d 189, 442 P.2d 944 (1968)

Edwards v. Clark, 96 Utah 121, 83 P.2d 1021 (1938)

MUJI 6.35 PROOF REQUIRED FOR PROXIMATE CAUSE

A physician’s failure to conform to the applicable standard(s) of care may be a proximate cause of injury to a patient if the patient proves, by a preponderance of the evidence, which must include expert testimony, that such failure was a substantial factor in bringing about the injury.

Comments

This instruction describes a “substantial factor” test of proximate cause.

There is no present case law to establish the measure of damages to be awarded in instances where loss of chance or diminution in likelihood of recovery is alleged.

THE DRAFTING COMMITTEE WAS NOT UNANIMOUS IN ITS APPROVAL OF THE CORRECTNESS OF THIS INSTRUCTION. IT SHOULD BE REVIEWED WITH CAUTION.

References:

George v. LDS Hosp., 797 P.2d 1117 (Utah Ct. App. 1990)

MUJI 6.36 NO RECOVERY FOR ORAL PROMISES

To find any health care provider liable on the basis of an alleged breach of guarantee, warranty, contract or assurance of result to be obtained from the health care provided, you must find that the guarantee, writing, contract or assurance is set forth in writing and is signed by the health care provider or an authorized agent of the health care provider.

References:

Utah Code Ann. § 78-14-6 (1992)

MUJI 6.37 DISCOVERY OF AN INJURY

“Discovery” of an injury occurs when a patient knows or, through the use of reasonable diligence should know, that a physical injury has been sustained and that this injury was caused by someone’s negligence. A patient need not have certain knowledge of negligence in order to have “discovered” it. All that is necessary is that the patient be aware of facts that would lead an ordinary person, using reasonable diligence, to conclude that a claim for negligence may exist. Those facts include the existence of a physical injury, its cause, and the possibility of negligence.

References:

Chapman v. Primary Children’s Hosp., 784 P.2d 1181 (Utah 1989)

Brower v. Brown, 744 P.2d 1337 (Utah 1987)

Hove v. McMaster, 621 P.2d 694 (Utah 1980)

Foil v. Ballinger, 601 P.2d 144 (Utah 1979)

Deschamps v. Pulley, 784 P.2d 471 (Utah Ct. App. 1989)

Duerden v. Utah Valley Hosp., 663 F. Supp. 781 (D. Utah 1987), aff’d 876 F.2d 108 (10th Cir. 1989)

Hargett v. Limberg, 598 F. Supp. 152 (D. Utah 1984)

SECTION 7: OTHER PROFESSIONAL NEGLIGENCE

MUJI 7.1 NEGLIGENCE AND BREACH OF CONTRACT

The plaintiff asserts two claims against the defendant. The plaintiff’s first claim is that the defendant performed the accounting services negligently. The plaintiff’s second claim is that the defendant performed accounting services in a way that violated or breached the contract between the parties.

If you find for the plaintiff on either of these two claims, you may award the plaintiff any damages as you find resulted from the defendant’s negligence or breach of contract.

References:

DCR Inc. v. Peak Alarm Co., 663 P.2d 433 (Utah 1983)

Milliner v. Elmer Fox & Co., 529 P.2d 806 (Utah 1974)

Western Surety Co. v. Loy, 594 P.2d 257 (Kan. App. 1979)

MUJI 7.2 ACCOUNTANT’S NEGLIGENCE ­ ELEMENTS

The plaintiff claims that the defendant performed accounting services negligently. For the plaintiff to recover on the negligence claim, the plaintiff must prove each of the following elements:

1. The plaintiff engaged the defendant to perform accounting services; and

2. The defendant performed those accounting services negligently; and

3. The plaintiff suffered damages, the amount of which can be determined with reasonable certainty; and

4. The negligence of the defendant proximately caused the plaintiff’s damages.

References:

See MUJI 3.1 and 7.14

MUJI 7.3 NEGLIGENCE DEFINED

An accountant has a duty to exercise the same degree of care, skill and diligence generally practiced by qualified accountants. The law does not require that an accountant exercise extraordinary caution or exceptional skill. The law requires the accountant to exercise the same degree of professional skill that other qualified accountants generally exercise under similar circumstances. 

Negligence on the part of an accountant consists of doing something that qualified accountants generally would not do under similar circumstances, or of failing to do something that qualified accountants generally would do under similar circumstances.

References:

Nauman v. Harold K. Beecher & Assoc., 467 P.2d 610 (Utah 1970)

Maduff Mortgage Corp. v. Deloitte Haskins & Sells, 779 P.2d 1083 (Or. App. 1989)

MUJI 7.4 NEGLIGENCE ­ GAAP AND GAAS AS STANDARDS OF CARE (Alternate A)

In determining whether the defendant exercised reasonable care, skill and diligence in performing accounting services for the plaintiff, you may consider Generally Accepted Accounting Principles, commonly known as “GAAP,” and Generally Accepted Auditing Standards, commonly known as “GAAS.”

However, the defendant’s compliance with these standards does not by itself mean that the defendant used reasonable care, skill and diligence. Similarly, the defendant’s failure to comply with these standards does not by itself mean that the defendant was negligent. The defendant’s compliance or failure to comply with “GAAP” or “GAAS” is simply one factor among others you may consider in deciding whether or not the defendant was negligent.

Comments

The law is unsettled on whether compliance with GAAP or GAAS completely satisfies the accountant’s duty of care. The Committee takes no position on which of the alternate instructions should be adopted in Utah.

References:

Bily v. Arthur Young & Co., 271 Cal. Rptr. 470 (Cal. Ct. App. 1990)

Maduff Mortgage Corp. v. Deloitte Haskins & Sells, 779 P.2d 1083 (Or. App. 1989)

MUJI 7.5 NEGLIGENCE ­ GAAP AND GAAS AS STANDARDS OF CARE (Alternate B)

In determining whether the defendant exercised reasonable care, skill and diligence in performing the accounting services for the plaintiff, you must consider whether the defendant complied with Generally Accepted Accounting Principles, commonly known as “GAAP,” and Generally Accepted Auditing Standards, commonly known as “GAAS.” 

The defendant’s compliance with these standards satisfies the duties of reasonable care, skill and diligence. In other words, if you find that the defendant complied with GAAP and GAAS in the course of performing accounting services for the plaintiff, you may not find that the defendant was negligent.

The defendant’s failure to comply with these standards does not, by itself, mean that the defendant was negligent. If you find that the defendant failed to comply with GAAP and GAAS, that failure is simply one factor among others you may consider in deciding whether or not the defendant was negligent.

Comments

The law is unsettled on whether compliance with GAAP or GAAS completely satisfies the accountant’s duty of care. The Committee takes no position on which of the alternate instructions should be adopted in Utah.

References:

Admiralty Fund v. Hugh Johnson & Co., 677 F.2d 1301 (9th Cir. 1982) 

S. E. C. v. Arthur Young & Co., 590 F.2d 785 (9th Cir. 1979) 

Matter of Hawaii Corp., 567 F. Supp. 609 (D. Hawaii 1983)

MUJI 7.6 NEGLIGENCE ­ EXPERT TESTIMONY

In determining whether the defendant exercised the standard of care, skill and diligence generally practiced by accountants in similar circumstances, you may consider the opinions of expert witnesses who, by virtue of their education and experience, knew of that standard of care as it existed at the time in question.

You may resolve any conflict in the testimony of the expert witnesses by weighing the different opinions against each other, taking into consideration the reasons given for the opinion, the facts relied upon by the witness, and the relative credibility, special knowledge, skill, experience, training and education of the witness. You should carefully consider each opinion and give it the weight to which you deem it entitled.

References:

Koch v. Southern Pacific Co., 266 Or. 335, 513 P.2d 770 (1973)

Wulff v. Sprouse-Reitz Co., Inc., 262 Or. 293, 498 P.2d 766 (1972)

MUJI 7.7 NEGLIGENCE ­ CAUSATION

In order to recover damages in this case, the plaintiff must prove that the defendant’s negligence was a proximate cause of those damages. To establish proximate cause, the plaintiff must prove that the defendant’s negligence was a substantial and foreseeable factor in causing the plaintiff’s damages. Negligent accounting practices would be such a factor if correct accounting practices would have averted the plaintiff’s damages, and if it were foreseeable that the plaintiff’s damages would result from the negligent accounting practices. The defendant’s negligence need not be the only cause of the plaintiff’s damages.

References:

Mitchell v. Pearson Enters., 697 P.2d 240 (Utah 1985), cited in Prosser, Law of Torts, § 41 at 241 (4th ed. 1971)

Watters v. Querry, 626 P.2d 455 (Utah 1981) 

Hall v. Blackham, 417 P.2d 664 (Utah 1966) 

Drabkin v. Alexander Grant & Co., 905 F.2d 453 (D. C. Cir. 1990)

JIFU No. 15.6 (1957)

BAJI No. 3.75 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

See MUJI 3.12 and 6.36

MUJI 7.8 NEGLIGENCE ­ AFFIRMATIVE DEFENSES

If the plaintiff proves that the defendant was negligent, you must then consider the defendant’s defenses to that claim. The defendant has the burden of proving each defense.

References:

JIFU 2.2

MUJI 7.9 NEGLIGENCE ­ PLAINTIFF’S COMPARATIVE NEGLIGENCE

The defendant alleges, as a defense, that the plaintiff was negligent. In order to establish this defense, the defendant must prove that (1) the plaintiff was negligent; (2) the plaintiff’s negligence interfered with the defendant’s ability to perform its [audit] [accounting services]; and (3) the plaintiff’s negligence, if any, was a proximate cause of the plaintiff’s damages.

If you find all three of those elements, you shall then determine what percentage of fault is attributable to each party.

References:

Fullmer v. Wohlfeiler & Beck, 905 F.2d 1394 (10th Cir. 1990)

Shapiro v. Glekel, 380 F. Supp. 1053 (S. D. N. Y. 1974)

Lincoln Grain, Inc. v. Coopers & Lybrand, 216 Neb. 433, 345 N. W.2d 300 (1984)

MUJI 7.10 NEGLIGENCE ­ PLAINTIFF’S DUTY TO MITIGATE

Any plaintiff who claims damages as a result of a wrongful act of another has a duty to “mitigate” those damages ­ that is, to take advantage of any reasonable opportunity the plaintiff may have under the circumstances to reduce or minimize the loss or damage.

The defendant asserts as a defense in this case that the plaintiff failed to mitigate damages. To establish that defense, the defendant must prove first that the plaintiff had a reasonable opportunity under the circumstances to mitigate damages, and second, that the plaintiff failed to take advantage of that opportunity.

If you find that the plaintiff had a reasonable opportunity to mitigate the damages caused by the defendant’s negligence and failed to do so, then you should reduce any award in favor of the plaintiff by the amount of damages the plaintiff could have reasonably avoided.

References:

Alexander v. Brown, 646 P.2d 692 (Utah 1982)

Debry and Hiliton Travel Serv., Inc. v. Capitol Int’l Airways, Inc., 583 P.2d 1181 (Utah 1978)

Pratt v. Board of Educ. of the Uintah County School Dist., 564 P.2d 294 (Utah 1977)

John Call Eng’g, Inc. v. Manti City Corp., 795 P.2d 678 (Utah Ct. App. 1990)

Price-Orem Investment Co. v. Rollings, Brown and Gunnell, Inc., 784 P.2d 475 (Utah Ct. App. 1989)

MUJI 7.11 ACCOUNTANT’S BREACH OF CONTRACT ­ ELEMENTS

The plaintiff claims that the defendant breached the contract to perform accounting services for the plaintiff. For the plaintiff to recover on the breach of contract claim, the plaintiff must prove each of the following elements:

1. The existence of a contract between the plaintiff and the defendant; and

2. The defendant failed to perform the defendant’s duties under the contract; and

3. The plaintiff complied with the conditions and performed the plaintiff’s duties under the contract; and

4. The plaintiff suffered damages as a result of the defendant’s failure to perform the defendant’s duties under the contract.

References:

See MUJI § 26 passim

MUJI 7.12 BREACH OF CONTRACT DEFINED

A breach of contract occurs when either party to the contract fails to perform as promised in the contract. The breach may occur with regard to either an express or an implied provision of the contract.

References:

See MUJI § 26 passim

MUJI 7.13 PLAINTIFF’S DUTY TO PERFORM UNDER THE CONTRACT (SUBSTANTIAL PERFORMANCE DOCTRINE)

Before the plaintiff may recover for breach of contract, the plaintiff must prove that it performed its own obligations under the contract, or prove a valid excuse for its failure to perform. If the plaintiff does not prove that it performed its obligations under the contract, then the plaintiff may not recover for breach of contract.

References:

See MUJI 26.21 passim

MUJI 7.14 DEFENDANT’S DUTIES UNDER CONTRACT ­ EXPRESS

In this case, the plaintiff entered into a written contract with the defendant in which the defendant expressly agreed: 

1. To perform [the 19__ year-end audit of the plaintiff] [other accounting services], in accordance with “generally accepted auditing standards” (GAAS); 

2. To express an opinion properly based upon “generally accepted accounting principles” (GAAP) on whether [the financial statements] of the plaintiff were prepared and fairly presented in accordance with GAAP; and 

3. To bring to the attention of the plaintiff any facts, circumstances, deficiencies or problems relevant and material to an understanding of the plaintiff’s financial position, condition and results of operations in the 19__ audit year.

MUJI 7.15 DEFENDANT’S DUTIES UNDER CONTRACT ­ IMPLIED

Every contract imposes upon each party a duty to perform the contract in good faith. Good faith means that each party implied by promises that the party will not intentionally do anything to injure the other party’s right to receive the fruits of the contract.

The defendant had a duty to the plaintiff to act in good faith. If you find that the defendant did not perform the contract with the plaintiff in good faith, the defendant breached the contract.

References:

Brehany v. Nordstrom, Inc., 812 P.2d 49 (Utah 1991)

St. Benedicts Dev. Co. v. St. Benedicts Hospital, 811 P.2d 194 (Utah 1991)

Resource Management Co. v. Weston Ranch, 706 P.2d 1028 (Utah 1985)

Leigh Furniture & Carpet Co. v. Isom, 657 P.2d 293 (Utah 1983)

Ferris v. Jennings, 595 P.2d 857 (Utah 1979)

Restatement (Second) of Contracts § 205

3 Corbin, Contracts 349 § 571 (1960)

Adapted from MUJI § 26 passim

MUJI 7.16 BREACH OF CONTRACT ­ DAMAGES AND CAUSATION

A party who breaches an express or implied provision in a contract is responsible to the other party for damages resulting from that breach. However, in order to recover such damages, the plaintiff must prove that (1) the defendant’s breach caused the damages sought to be recovered by the plaintiff; and (2) the defendant could have reasonably foreseen that the breach would result in those damages.

References:

See MUJI § 26 passim

MUJI 7.17 BREACH OF CONTRACT ­ DEFENSES

If the plaintiff proves that the defendant breached the contract, you must then consider the defenses raised by the defendant. The defendant has the burden of proving each of the defendant’s defenses.

References:

See MUJI § 26 passim 

MUJI 7.18 BREACH OF CONTRACT ­ PLAINTIFF’S DUTY TO MITIGATE

A party to a contract who has been damaged by the other party’s breach of contract has a duty to mitigate those damages ­ that is, to take advantage of any reasonable opportunity the party may have under the circumstances to reduce or minimize the loss or damage.

The defendant asserts as a defense that the plaintiff failed to mitigate the plaintiff’s damages. To establish that defense, the defendant must prove first that the plaintiff had a reasonable opportunity under the circumstances to mitigate damages, and second, that the plaintiff failed to seek out or take advantage of the opportunity.

If you find that the plaintiff had a reasonable opportunity to mitigate the damages caused by the defendant’s breach of contract and failed to do so, then you should reduce the plaintiff’s award by the amount of damages the plaintiff could have reasonably avoided.

References:

Alexander v. Brown, 646 P.2d 692 (Utah 1982)

Debry and Hiliton Travel Serv., Inc. v. Capitol Int’l Airways, Inc., 583 P.2d 1181 (Utah 1978)

Pratt v. Board of Education of the Uintah County School Dist., 564 P.2d 294 (Utah 1977)

John Call Engineering, Inc. v. Manti City Corp., 795 P.2d 678 (Utah Ct. App. 1990)

Price-Orem Investment Co. v. Rollings, Brown and Gunnell, Inc., 784 P.2d 475 (Utah Ct. App. 1989)

MUJI 7.19 GENERAL ­ DUTIES OF COMPANY IN PREPARING FINANCIAL STATEMENTS

There are important distinctions between the roles and responsibilities of the company whose financial statements are in question and those of the independent certified public accountant who audits them. Because company management prepares the financial statements, the transactions which should be reflected in the accounts and in the financial statements are matters within the direct knowledge and control of management. The auditor’s knowledge of such transactions is limited to that acquired through its examination. Accordingly, the fairness of the representations made through financial statements is an implicit and integral part of [management’s] [the plaintiff’s] responsibility. While the [auditor] [defendant] examines and reports upon the company’s financial statements, the financial statements remain the representations of management, which is directly and primarily responsible for the statements.

References:

AICPA Statements on Auditing Standards AU § 110.02

Reprinted with permission: copyright © 1990, American Bar Ass’n Securities Committee, Subcommittee on Accounting Issues, Model Jury Charges.

MUJI 7.20 GENERAL ­ ROLE OF AUDITOR

The duty of an auditor is to express an opinion, based on the application of various generally accepted accounting principles and auditing procedures, as to whether the company’s financial statements fairly present, on an overall basis, the position of the company at the end of its fiscal year and the results of its operations during that period. The auditor’s responsibility for the statements it has examined is confined to the expression of its opinion on them. The financial statements remain the representations of management. Accordingly, the auditor is not a guarantor or insurer of the accuracy of financial statements.

References:

S. E. C. v. Arthur Young & Co., 590 F.2d 785 (9th Cir. 1979)

Reprinted with permission: copyright © 1990, American Bar Ass’n Securities Committee, Subcommittee on Accounting Issues, Model Jury Charges.

MUJI 7.21 DEFINITION ­ TYPES OF ENGAGEMENTS

The accounting profession refers to the relationship between an accountant and client as an “engagement.” An accountant may have one or several different types of “engagements” with a client, depending on what the client wants. Each different engagement requires an accountant to exercise a different and particular duty of care. In one engagement, an accountant may have a duty to investigate, analyze, and report the client’s full financial status. In another engagement, an accountant may have a duty to consider only one small aspect of the client’s finances.

The American Institute of Certified Public Accountants (AICPA) defines standards setting forth the scope and content of engagements. You may consider these standards in determining whether the defendant exercised reasonable care, skill, and diligence.

References:

Adams v. Standard Knitting Mills, Inc., 623 F.2d 422 (6th Cir. 1980), cert. denied sub nom. Adams v. Peat

Marwick, Mitchell & Co., 449 U. S. 1067 (1980)

Pegasus Fund, Inc. v. Laraneta, 617 F.2d 1335 (9th Cir. 1980)

AICPA Professional Standards, AU § 2100.01, et seq.

MUJI 7.22 DEFINITION ­ FINANCIAL STATEMENT

A financial statement refers to the financial position of a company at one historical moment in time and to the historical operating results for the fiscal period preceding that moment. A financial statement is prepared by the management of the company. In preparing the financial statement, management has the responsibility for adopting sound accounting policies for maintaining an adequate and effective system of accounts, for safeguarding assets, and for devising a system of internal controls that will, among other things, help assure the production of proper financial statements.

References:

AICPA, Statements on Auditing Standards, AU § 110.02

Reprinted with permission: copyright © 1990, American Bar Ass’n Securities Committee, Subcommittee on Accounting Issues, Model Jury Charges

MUJI 7.23 DEFINITION ­ GAAP AND GAAS

During the trial we have used the term “generally accepted accounting principles” or “GAAP” and “generally accepted auditing standards” or “GAAS” to explain the standard applied to the independent auditor. GAAP and GAAS are derived and determined from a wide variety of conventions, rules and experiences, and incorporate the consensus among accountants and others as to how financial information is to be gathered, how economic resources and obligations should be measured, what information should be disclosed in financial statements, and how it should be disclosed to fairly present the financial condition of a company. Thus, GAAP and GAAS provide a standard, among other standards, by which to measure the accountant’s performance of the accounting duties.

References:

Thor Power Tool Co. v. Commissioner, 439 U. S. 522 (1979)

Franklin Sav. Ass’n v. Director, Office of Thrift Supervision, 934 F.2d 1127 (10th Cir. 1991)

Godchaux v. Conveying Techniques, Inc., 846 F.2d 306 (5th Cir. 1988)

Matter of Mid-Atlantic Fund, Inc., 39 B. R. 88 (S. D. N. Y. 1984)

Bily v. Arthur Young & Co., 271 Cal. Rptr. 470 (Cal. Ct. App. 1990)

Thayer v. Hicks, 793 P.2d 784 (Mont. 1990)

Maduff Mortgage Corp. v. Deloitte Haskins & Sells, 779 P.2d 1083 (Or. Ct. App. 1989)

AICPA, Statements on Auditing Standards, AU § 150

MUJI 7.24 DEFINITION ­ AUDIT

An audit is the examination, by an independent accountant, of a company’s financial statements. The independent accountant who conducts an audit is called an “auditor,” and has a particular professional expertise. The auditor examines the financial statements to determine whether the financial statements, taken as a whole, fairly present the financial position of the company for the relevant period.

In performing an audit, the auditor may look to “GAAS” and “GAAP” for guidelines as to the objectives of its examination, and the nature and scope of the audit procedures to be employed in its examination. After the audit is conducted, the auditor issues a report containing its opinion about whether the company’s financial statements fairly represent the company’s financial condition in conformity with generally accepted accounting principles.

References:

S. E. C. v. Arthur Young & Co., 590 F.2d 785 (9th Cir. 1979)

In re Sioux Ltd. Securities Litigation Instructions

Seafirst Securities Litigation Instructions

Reprinted with permission: copyright © 1990, American Bar Ass’n Securities Committee, Subcommittee on Accounting Issues, Model Jury Charges

MUJI 7.25 DEFINITION ­ FINANCIAL FORECAST

A financial forecast is a financial statement that presents, to the best of a company’s knowledge and belief, the company’s expected financial position, results of operations and changes in financial position at sometime in the future. The company bases its financial forecast on assumptions that certain conditions will exist in the future and that the company will take certain courses of action in light of those future conditions.

References:

AICPA Professional Standards, Financial Forecasts and Projections, AT § 200.6

MUJI 7.26 DEFINITION ­ FINANCIAL PROJECTION

A financial projection is a financial statement that presents, given a hypothetical assumption that a certain condition or event may occur in the future, the expected course of action the company would take and the company’s resulting financial position, change of financial position and status of operations. A hypothetical assumption presents a condition or course of action that is not necessarily expected to occur, but is presented only to answer the question “What would happen if   ?”

References:

AICPA Professional Standards, Financial Forecasts and Projections, AT § 200.06

MUJI 7.27 DEFINITION ­ COMPILATION OF FINANCIAL FORECASTS OR PROJECTIONS

A compilation of financial forecasts or projections involves: 

1. Assembling, to the degree necessary, the financial forecasts or projections based on the company’s assumptions;

2. Performing the required compilation procedures, which includes reading the financial forecasts or projections with their summaries of significant assumptions and accounting policies, and considering whether they appear to be presented in conformity with AICPA presentation guidelines and are not obviously inappropriate; and 

3. Issuing a compilation report. 

The accountant should consider whether representations or other information the accountant has received appears to be obviously inappropriate, incomplete or otherwise misleading. If so, the accountant should attempt to obtain additional or revised information.

A compilation is the least stringent engagement that an accountant can undertake with respect to a company’s financial forecasts or projections. A compilation of financial forecasts or projections, along with the assumptions underlying them, are provided by the company [or another responsible party], not by the accountant. A compilation is not intended to, and should not, provide assurance as to the accuracy of the company’s assumptions underlying the financial forecasts or projections.

References:

AICPA Professional Standards, Financial Forecasts and Projections, AT §§ 200.0 through 200.14

MUJI 7.28 DEFINITION ­ COMPILATION REPORT ON FINANCIAL FORECASTS OR PROJECTIONS

A compilation report on financial forecasts or projections is the report that the accountant issues after completing the compilation. The accountant is not required to update the report for events occurring after the date of the report. The compilation report should include: 

1. An identification of the financial forecasts or projections presented by the company [the responsible party]; 

2. A statement that the accountant has compiled the financial forecasts or projections in accordance with AICPA standards; 

3. A statement that a compilation is limited in scope and does not enable the accountant to express an opinion or any other form of assurance on the financial forecasts, projections, or underlying assumptions;

4. A warning that the prospective results may not be achieved; and 

5. A statement that the accountant assumes no responsibility to update the report for events occurring after the date of the report.

References:

AICPA Professional Standards, AU § 2100.16

MUJI 7.29 DEFINITION ­ EXAMINATION REPORT ON FINANCIAL FORECASTS OR PROJECTIONS

An examination report is the report issued by the accountant after the examination is completed. The accountant has no obligation to update the report for events and circumstances occurring after the date of the report. The examination report should include:

1. An identification of the financial forecasts or projections presented; 

2. A statement that the examination was made in accordance with AICPA standards and a brief description of the examination; 

3. The accountant’s opinion that the financial forecasts or projections are presented in conformity with AICPA presentation guidelines and that the underlying assumptions provide a reasonable basis for the forecast or a reasonable basis for the projection given the hypothetical assumptions; 

4. A warning that the prospective results may not be achieved; and 

5. A statement that the accountant assumes no responsibility to update the report for events occurring after the date of the report.

References:

AICPA Professional Standards, AU § 2100.31

MUJI 7.30 STANDARD OF CARE FOR DESIGN PROFESSIONALS

The standard of care which the defendant [architect] [engineer] [land surveyor] must exercise is that degree of skill and learning ordinarily possessed and exercised by other members of the defendant’s profession practicing in the same or similar community and under similar circumstances. In applying that skill and learning, the defendant has a duty to exercise the defendant’s best judgment.

The defendant is not held to a standard of perfection, nor to a degree of skill and learning of an extraordinarily skillful or learned [architect] [engineer] [land surveyor] or an extraordinarily cautious one. While exceptional skill, learning and caution are admired and encouraged, the law does not demand them as a general standard of conduct.

The defendant may make an error of judgment or a mistake in the performance of professional services, or disagree with other members of the [architectural] [engineering] [land surveying] profession without being negligent. On the other hand, if the defendant does not possess and use that degree of learning, care and skill possessed and exercised by reputable [architects] [engineers] [land surveyors] practicing in the same or similar community and under similar circumstances, the defendant is negligent, even if the defendant did the best that the defendant could.

References:

Nauman v. Harold K. Beecher & Assocs., 24 Utah 2d 172, 467 P.2d 610 (1970)

Whitman v. W. T. Grant Co., 16 Utah 2d 81, 395 P.2d 918 (1964)

Klein v. Catalano, 437 N. E.2d 514 (Mass. 1982)

Borman’s, Inc. v. Lake State Dev. Co., 230 N. W.2d 363 (Mich. Ct. App. 1975)

JIFU No. 15.2 (1957)

BAJI Nos. 6.00 (1986), 6.02 (Supp. 1992), 6.37 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 7.31 MORE THAN ONE RECOGNIZED PRACTICE

Where there is more than one recognized professional practice employed by [architect] [engineer] [land surveyor] under the circumstances of this case, and none is used exclusively or uniformly, the defendant was not negligent if, in exercising the defendant’s best judgment, the defendant selected one of the approved methods, which later turns out to be a wrong selection, or one not favored by certain other [architects] [engineers] [land surveyors].

References:

BAJI No. 6.03 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 7.32 STANDARD OF CARE OF A SPECIALIST

One who professes to be a specialist in a particular field must have the same knowledge and skill ordinarily possessed by other specialists in that field.

The standard of care for a specialist, like that for [architects] [engineers] [land surveyors] generally, can only be proved by the testimony of expert witnesses.

References:

Basic Civil Jury Instructions, District of Utah

BAJI No. 6.01 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 7.33 EVIDENCE OF THE STANDARD OF CARE

In determining whether the defendant complied with the applicable standard of care, you may not rely on your own ideas as to what learning, skill and care [architects] [engineers] [land surveyors] ordinarily exercise. You must determine the standard of care solely from the evidence presented in this trial by [architects] [engineers] [land surveyors] called as expert witnesses, who testified about standards applicable to [architects] [engineers] [land surveyors] in the same or similar community as the defendant.

You should consider each such opinion and should weigh the qualifications of the witnesses and the reasons given for the witnesses’ opinions. Give each opinion the weight to which you deem it entitled.

You must resolve any conflict in the testimony of the witnesses by weighing each of the opinions expressed against the others, taking into consideration the reasons given for the opinions, the facts relied upon by the witnesses, and the relative credibility, special knowledge, skill, experience, training and education of the witnesses.

An opinion is only as good as the facts and reasons on which it is based. If you find that any such fact has not been proved, or has been disproved, you must consider that in determining the value of the opinion. Likewise, you must consider the strengths and weaknesses of the reasons on which the opinion is based.

Comments

This instruction that the standard of care may only be established by expert testimony should not be given if lay persons are competent to recognize the unreasonable risks of the defendant’s alleged conduct. Nauman v. Harold K. Beecher & Assocs., 24 Utah 2d 172, 467 P.2d 610 (1970). This instruction will require modification if experts of other disciplines than the defendant’s were found competent by the trial court to testify to the applicable standard of care.

References:

Nauman v. Harold K. Beecher & Assocs., 24 Utah 2d 172, 467 P.2d 610 (1970)

JIFU No. 3.7 (1957)

BAJI Nos. 2.40 (1986), 6.30 (1986), 6.37.4 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 7.34 VIOLATION OF BUILDING CODE

If you find that:

1. The plans and specifications prepared by the defendant violate the building code or regulation just read to you; and

2. The building code or regulation violated was intended to protect the safety of a class of persons which include the plaintiff; and

3. The building code or regulation was intended to protect against the type of harm, if any, which the plaintiff has sustained;

you may find that the violation of the code or regulation was negligence, unless the defendant proves that the defendant did what might be expected of a reputable [architect] [engineer] [land surveyor], acting under similar circumstances, who desired to comply with the code or regulation. In order to sustain the burden of proof, the defendant must prove by a preponderance of the evidence that the defendant was faced with circumstances which prevented compliance, or which justified noncompliance with the code or regulation.

References:

Dixon v. Stewart, 658 P.2d 591 (Utah 1982)

Hall v. Warren, 632 P.2d 848 (Utah 1981)

Intermountain Farmers Ass’n. v. Fitzgerald, 574 P.2d 1162 (Utah 1978)

Thompson v. Ford Motor Co., 16 Utah 2d 30, 395 P.2d 62 (1964)

JIFU No. 18.20 (1957)

BAJI No. 3.45 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 7.35 TRANSITION INSTRUCTION

The plaintiff seeks to establish liability on different theories, one of which is breach of warranty. A breach of warranty may be established without proof of negligence on the part of the defendant.

References:

BAJI No. 9.40 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 7.36 BREACH OF WARRANTY ­ ESSENTIAL ELEMENTS

A plaintiff who was injured as a foreseeable consequence of a breach of warranty on the part of a defendant is entitled to recover compensation for such injury from the defendant. In order to prove the essential elements of the plaintiff’s claim of breach of warranty, the burden is upon the plaintiff to establish the following facts:

1. The defendant made a warranty with reference to the work the defendant performed for the plaintiff; and

2. The warranty was made under circumstances that the defendant should have reasonably expected the plaintiff to rely upon it; and

3. The defendant’s work was not as warranted; and

4. The plaintiff was injured as a foreseeable consequence of the failure of the work to comply with the warranty.

References:

Management Comm. of Graystone Pines Homeowners Ass’n v. Graystone Pines, Inc., 652 P.2d 896 (Utah 1982)

Basic Civil Jury Instructions, District of Utah

MUJI 7.37 DEFINITION OF WARRANTY

A warranty is an assurance by one party to a contract of the existence of fact upon which the other party to the contract may rely. It is intended to relieve the party to whom the warranty is made of any duty to ascertain the existence of the fact. A warranty may be made expressly in so many words. This is an express warranty. A warranty may also be implied from the conduct of the parties or it may be implied by operation of law. This is an implied warranty.

References:

See MUJI § 26 passim

BAJI Nos. 9.44.5 (1986), 9.45 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 7.38 IMPLIED WARRANTIES ­ ACCURACY AND FITNESS FOR PURPOSE

A[n] [architect] [engineer] [land surveyor] does not impliedly warrant or guarantee that the professional services rendered will be performed accurately, that is, without errors or defects, or that the professional services will be fit or suitable for the intended purpose or for the needs of the party employing the [architect] [engineer] [land surveyor].

Comments

This instruction may require modification if used in conjunction with MUJI 7.39.

References:

Nauman v. Harold K. Beecher & Assocs., 24 Utah 2d 172, 467 P.2d 610 (1970)

Mississippi Meadows, Inc. v. Hodson, 299 N. E.2d 359 (Ill. App. Ct. 1973)

Klein v. Catalano, 437 N. E.2d 514 (Mass. 1982)

Borman’s, Inc. v. Lake State Dev. Co., 230 N. W.2d 363 (Mich. Ct. App. 1975)

MUJI 7.39 IMPLIED WARRANTIES ­ COMPLIANCE WITH BUILDING CODE

A[n] [architect] [engineer] [land surveyor] engaged to prepare plans and specifications for the construction of a building or other structure, in the absence of an expressed disclaimer, impliedly warrants and guarantees that the plans and specifications conform to the applicable building codes. This implied warranty of compliance with applicable building codes may be eliminated by express language which, in common understanding, calls attention to the elimination of the warranty and makes it clear that there is no implied warranty of compliance with applicable building codes. If you find that the defendant eliminated the implied warranty of compliance with applicable building codes, a failure of the defendant’s plans or specifications to conform to the applicable building codes is not a breach of implied warranty.

References:

BAJI No. 9.81 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 7.40 DAMAGES TO PROPERTY ­ MEASURE

If you find that the defendant is liable to the plaintiff, then you must determine the amount of damages which the plaintiff is entitled to recover for injury to the plaintiff’s property. You should award the plaintiff a sum that will reasonably compensate the plaintiff for damages to the plaintiff’s property proximately caused by the defendant’s negligence.

References:

Rex T. Fuhriman, Inc. v. Jarrell, 21 Utah 2d 298, 445 P.2d 136 (1968)

JIFU No. 90.40 (1957)

BAJI No. 14.20 D, E (Supp. 1991). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 7.41 BETTERMENT OR UNJUST ENRICHMENT

If you award damages to the plaintiff in this action, you should place the plaintiff in no better position than that in which the plaintiff would have been had the defendant not been negligent. Therefore, if you find that the plaintiff would have incurred greater expense in constructing the building or other structure in issue if the defendant had not been negligent, then you should reduce the damages by that amount. Similarly, if you award damages to the plaintiff on the basis of the cost of repair, if you find that any such repairs will improve or better the building or other structure beyond that which was originally contemplated by the parties, then you should reduce the damages by the amount of that improvement.

References:

St. Joseph Hosp. v. Corbetta Constr. Co., 316 N. E.2d 51 (Ill. App. Ct. 1974)

Reiman Constr. Co. v. Jerry Hiller Co., 709 P.2d 1271 (Wyo. 1985)

Justin Sweet, Legal Aspects of Architecture, Engineering, and the Construction Process § 15.14 (4th ed. 1989)

MUJI 7.42 ELEMENTS OF CLAIM FOR ATTORNEY’S NEGLIGENCE

In this case, the plaintiff must prove each of the following elements by a preponderance of the evidence: 

1. The existence of an attorney-client relationship between the plaintiff and the defendant; 

2. The existence of a duty owed by the defendant to the plaintiff;

3. That the defendant was negligent in breaching that duty;

4. That the defendant’s negligence was the proximate cause of actual injury, loss or damage to the plaintiff.

References:

Williams v. Barber, 765 P.2d 887 (Utah 1988)

Breuer-Harrison, Inc. v. Combe, 799 P.2d 716 (Utah Ct. App. 1990)

MUJI 7.43 ATTORNEY-CLIENT RELATIONSHIP

The existence of an attorney-client relationship can be established by an express contract or by an implied contract based upon the conduct of the parties. An implied relationship exists when the plaintiff seeks and receives the advice of the attorney in matters pertinent to the attorney’s profession. However, the plaintiff’s belief that an attorney-client relationship exists, unless reasonably induced by representations or conduct of the attorney, is not sufficient to create an attorney-client relationship.

References:

Margulies ex rel. Margulies v. Upchurch, 696 P.2d 1195 (Utah 1985)

Breuer-Harrison, Inc. v. Combe, 799 P.2d 716 (Ut. Ct. App. 1990)

MUJI 7.44 DUTY OF CARE ­ GENERAL PRACTICE

In performing professional services for a client, an attorney has a duty to use such skill, prudence, and diligence as attorneys of ordinary skill and capacity commonly possess and exercise in the performance of the tasks which they undertake. 

References:

Williams v. Barber, 765 P.2d 887 (Utah 1988)

Jackson v. Dabney, 645 P.2d 613 (Utah 1982)

MUJI 7.45 DUTY OF CARE OF SPECIALIST

An attorney who holds himself or herself out as a specialist in a particular field of law has a duty to have the knowledge and skill ordinarily possessed, and to use the care and skill ordinarily used, by reputable specialists practicing in the same field and in the same or a similar locality and under similar circumstances. 

References:

BAJI No. 6.37.1 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 7.46 ERROR IN JUDGMENT NOT NECESSARILY NEGLIGENCE

An attorney is not necessarily negligent because the attorney errs in judgment or because the attorney’s efforts prove unsuccessful. The attorney is negligent only if the attorney’s error in judgment or the attorney’s lack of success is due to a failure to perform any of the attorney’s duties, as defined in these instructions.

References:

BAJI No. 6.37.2 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 7.47 SCOPE OF EMPLOYMENT

The extent of an attorney’s duty to a client depends upon the subject matter of the engagement. An attorney has no duty to act beyond the scope of the engagement.

References:

Lundberg v. Backman, 11 Utah 2d 330, 358 P.2d 987 (1961)

Breuer-Harrison, Inc. v. Combe, 799 P.2d 716 (Utah Ct. App. 1990)

MUJI 7.48 STANDARD OF CARE FOR PLAINTIFF

The fact that the plaintiff retained an attorney does not release the plaintiff from the obligation of exercising due care in regard to the plaintiff’s own affairs. The plaintiff has a duty to exercise reasonable and ordinary care as regards the conduct of the plaintiff’s business affairs.

References:

Western Fiberglass, Inc. v. Kirton, McConkie & Bushnell, 789 P.2d 34 (Utah Ct. App. 1990)

MUJI 7.49 FIDUCIARY RELATIONSHIP

The relationship between an attorney and a client is a fiduciary relationship of the very highest order. Because of the attorney’s professional responsibilities and the confidence and trust which the client may legitimately place in the attorney, the attorney must adhere to a high standard of honesty, integrity and good faith in protecting the interests of the client.

Comments

This instruction should be given only in cases which actually involve claims of breach of fiduciary duty, i. e. mishandling of client funds, breach of confidentiality, conflict of interest.

References:

Smoot v. Lund, 13 Utah 2d 168, 369 P.2d 933 (1962)

MUJI 7.50 PROXIMATE CAUSE ­ GENERAL

In an action brought by a client against an attorney for the attorney’s alleged negligence in failing to perform some act in behalf of the client, the client must prove that if the attorney had performed the act, the client would have benefited.

References: 

Dunn v. McKay, Burton, McMurray & Thurman, 584 P.2d 894 (Utah 1978)

Young v. Bridwell, 20 Utah 2d 332, 437 P.2d 686 (1968)

MUJI 7.51 PROXIMATE CAUSE ­ CONTRACT

In an action brought by a client against an attorney for failing to obtain or provide a provision in a negotiated contract, the client must prove that the other party to the transaction would have agreed to the provision, or that if the term was rejected by the other party to the contract, the plaintiff would not have entered into the contract.

References:

Lamb v. Barbour, 455 A.2d 1122 (N. J. Super. Ct. App. Div. 1982), cert. denied, 460 A.2d 693 (1983)

2 Ronald E. Mallen & Jeffrey M. Smith, Legal Malpractice § 20.3 (3d ed. 1989)

MUJI 7.52 PLAINTIFF MUST PROVE DAMAGES RESULTING FROM ATTORNEY NEGLIGENCE

In order to recover damages from an attorney for negligence in the handling of a lawsuit, the plaintiff must not only establish that the attorney was negligent but also must establish that, but for such negligence, the prior lawsuit [would have resulted in a collectible judgment in the plaintiff’s favor] [would have been successfully defended].

References:

BAJI No. 6.37.5 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

SECTION 8: RAILROAD CROSSINGS

MUJI 8.1 TRAINS HAVE PREFERRED RIGHT-OF-WAY AT CROSSINGS

Because of the weight and momentum of railroad trains and the fact that they are confined to railroad tracks, a train cannot slow down or stop within a short distance or turn to avoid objects in its path. A train has the preferred right-of-way at all highway crossings, and a driver approaching a crossing is required to recognize this prior right and yield to all trains approaching or occupying a crossing.

References:

Lundquist v. Kennecott Copper Co., 30 Utah 2d 262, 516 P.2d 1182 (1973)

Steele v. Denver & R. G. W. R. R., 16 Utah 2d 127, 396 P.2d 751 (1964)

Gregory v. Denver & R. G. W. R. R., 8 Utah 2d 114, 329 P.2d 407 (1958)

Holmgren v. Union Pac. R. R., 114 Utah 262, 198 P.2d 459 (1948)

Van Wagoner v. Union Pac. R. R., 112 Utah 189, 186 P.2d 293 (1947)

MUJI 8.2 DUTY OF RAILROAD REGARDING TRAIN SPEED 

Because the conduct of the automobile driver is the major variable in grade crossing accidents, and because trains offer far fewer opportunities for regulatory control, safety regulations concentrate primarily on providing clear and accurate warnings of approaching trains. One area where trains are regulated is speed. Federal safety regulations have been established setting the speed limits for all trains. Therefore, only speeds in excess of the federal governmental speed limit can be considered evidence of railroad negligence.

References:

CSX Transportation, Inc. v. Easterwood, ___ U. S. ___ (1993)

MUJI 8.3 DUTY OF TRAIN CREW TO REDUCE TRAIN SPEED

The train crew is not required to reduce the speed of a train merely because they see an automobile approaching the track. So long as it reasonably appears to the crew that the automobile is traveling at a speed at which it can be stopped before going on the track, and there is nothing in the conduct of the driver to indicate that the driver is unaware of the approaching train, no duty rests upon the crew to reduce the speed of the train.

References:

Holmgren v. Union Pac. R. R., 114 Utah 262, 198 P.2d 459 (1948)

Van Wagoner v. Union Pac. R. R., 112 Utah 189, 186 P.2d 293 (1947)

MUJI 8.4 DUTY OF TRAIN CREW REGARDING LOOKOUT

It is the duty of the train crew to operate the train with reasonable care by keeping a lookout as to the track, and the adjacent intersecting streets to observe other persons or vehicles near or approaching the track. If such persons or vehicles are in danger of being struck, the crew must do what ordinary, careful and prudent crew members would do under the same or similar circumstances to avoid injury to any such persons or vehicles.

In determining whether the train crew should have determined or understood, in the exercise of reasonable care, that the driver of an approaching vehicle was not going to yield the right-of-way, you are to keep in mind that while extraordinary skill, caution and foresight are to be admired, the law does not require such standard of conduct on the part of train crews. The test of reasonableness is to be determined on the basis of foresight and not hindsight. That is, the picture, as it appeared to the crew before the accident. The train operator is not required to anticipate negligent conduct on the part of an automobile driver.

References:

Utah Code Ann. § 41-6-95 (1988)

Lawrence v. Bamberger R. R., 3 Utah 2d 247, 282 P.2d 335 (1955)

Holmgren v. Union Pac. R. R., 114 Utah 262, 198 P.2d 459 (1948)

Van Wagoner v. Union Pac. R. R., 112 Utah 189, 186 P.2d 293 (1947)

MUJI 8.5 TRAIN CREW MAY ASSUME MOTORIST WILL USE DUE CARE

Unless the crossing is more than ordinarily hazardous, a train crew approaching a crossing has the right to act upon the assumption that the motorist was able to see and hear the approaching train, and would stop before reaching the track upon which the train was traveling. The crew has no duty to slow down or attempt to stop the train, unless and until they conclude, or in the exercise of reasonable care should conclude, that the motorist is not aware of the approaching train or is not going to stop or yield the right-of-way.

References:

Utah Code Ann. § 41-6-95 (1988)

Lawrence v. Bamberger R. R., 3 Utah 2d 247, 282 P.2d 335 (1955)

Holmgren v. Union Pac. R. R., 114 Utah 262, 198 P.2d 459 (1948)

Van Wagoner v. Union Pac. R. R., 112 Utah 189, 186 P.2d 293 (1947)

JIFU No. 28.8 (1957) 

MUJI 8.6 DEFINITION OF A MORE THAN ORDINARILY HAZARDOUS CROSSING; DUTY OF RAILROAD WHEN CROSSING IS MORE THAN ORDINARILY HAZARDOUS CROSSING

All railroad crossings are considered hazardous by their very nature. Under Utah law, a railroad cannot be held liable for crossing conditions unless the crossing is more than ordinarily hazardous.

A more than ordinarily hazardous crossing is a crossing that is extrahazardous because there is something in the configuration of the land, or in the construction of the railroad, or in the structures in the vicinity, or in the nature or amount of the travel on the highway, or in other conditions, that renders the warnings employed on the train and at the crossing inadequate to warn the public of danger.

If you find that the crossing was more than ordinarily hazardous and that the railroad either knew or reasonably should have known of the extrahazardous conditions, then you may consider the issue of whether the railroad was negligent in failing to take additional precautionary measures, which would have been reasonable under the circumstances, to lessen the risks at the crossing. The failure to take such reasonable precautionary measures is evidence of negligence.

References:

Hobbs v. Denver & R. G. W. R. R., 677 P.2d 1128 (Utah 1984)

Bridges v. Union Pac. R. R., 26 Utah 2d 281, 488 P.2d 738 (1971)

Duncan v. Union Pac. R. R., 790 P.2d 595 (Utah Ct. App. 1990)

Gleave v. Denver & R. G. W. R. R., 749 P.2d 660 (Utah Ct. App. 1988)

MUJI 8.7 DUTY TO MAINTAIN SAFE CROSSING (Alternate A)

The railroad has a duty to maintain a good and sufficient crossing surface, meaning the rails, the surface between the tracks or rails, and to the extent of two feet on each side thereof. In other words, it must keep the crossing surface reasonably smooth in order for the traveling public to cross.

Comments

The Committee was unable to agree on this instruction.

References:

Utah Code Ann. § 10-7-26 (1992)

Utah Code Ann. § 56-1-11 (1990)

Van Wagoner v. Union Pac. R. R., 186 P.2d 293 (Utah 1947)

Denkers v. Southern Pac. Co., 171 P. 999 (Utah 1918)

MUJI 8.8 DUTY TO MAINTAIN SAFE CROSSING (Alternate B)

The railroad has a duty to maintain a good and sufficient crossing surface. In other words, it must keep the crossing ordinarily safe for the traveling public to travel over, keeping in mind the location, whether in a sparsely settled or populous locality, and the character and volume of traffic that ordinarily may be expected to pass over the crossing.

Comments

The Committee was unable to agree on this instruction.

References:

Utah Code Ann. § 56-1-11 (1990)

MUJI 8.9 DUTY OF RAILROAD TO MAINTAIN CROSSING WARNING DEVICES

A railroad has no duty to install mechanical devices to warn drivers of approaching trains. The duty to provide railroad crossing warning devices falls on the Utah Department of Transportation.

After warning devices are installed, the railroad company has a duty to exercise reasonable care to maintain the devices in good repair and operating condition.

References:

Duncan v. Union Pac. R. R. Co., 790 P.2d 595 (Utah Ct. App. 1990)

JIFU No. 28.14 (1957)

MUJI 8.10 DUTY OF RAILROAD TO OPERATETRAIN SIGNAL DEVICES

It is the duty of the railroad, as its train approaches a public crossing, to have the train’s headlight on and the whistle sounding continuously for a distance of one-quarter mile before the crossing. Failure to have the headlight on and the whistle sounding, as indicated, is evidence of negligence.

References:

Utah Code Ann. § 56-1-14 (1990)

JIFU No. 28.10 (1957)

MUJI 8.11 PRESENCE OF TRACKS ARE WARNING OF DANGER

A motorist has no right to rely solely upon the train’s lights or whistle to receive a warning that a train is approaching the crossing. Railroad tracks are, in themselves, a warning of danger. Because of this, the law imposes a duty upon motorists to use reasonable care to look and listen for an approaching train, and to take reasonable action to avoid being struck by a train.

References:

Lundquist v. Kennecott Copper Co., 30 Utah 2d 262, 516 P.2d 1182 (1973)

Olson v. Denver & R. G. W. R. R., 98 Utah 208, 98 P.2d 944 (1940)

Pippy v. Oregon Short Line R. R., 79 Utah 439, 11 P.2d 305 (1932)

JIFU No. 28.1 (1957)

MUJI 8.12 DUTY OF MOTORIST WHEN HAZARD IS GREATER

A motorist approaching a railroad crossing has a duty, at all times, whether the view at the crossing is obstructed or unobstructed, to use reasonable care to look and listen to avoid being struck by a train. The greater the hazard or danger, the greater is the care required of a motorist to look for oncoming trains.

Comments

The Committee was unable to agree on this instruction.

References:

Lundquist v. Kennecott Copper Co., 30 Utah 2d 262, 516 P.2d 1182 (1973)

Benson v. Denver & R. G. W. R. R., 4 Utah 2d 38, 286 P.2d 790 (1955)

Pippy v. Oregon Short Line R. R., 79 Utah 439, 11 P.2d 305 (1932)

JIFU No. 28.3 (1957)

MUJI 8.13 DUTY OF RAILROAD AT MORE THAN ORDINARILY HAZARDOUS CROSSING 

Where a crossing is more than ordinarily hazardous because the view of a motorist is so obstructed as to place the motorist in a position perilously close to the tracks before the motorist has a view of an oncoming train, the railroad will be held liable unless it takes precautions. In other words, the railroad may not rely upon the duty of a motorist to stop, look and listen if the physical circumstances are such that taking such precautions will do the motorist no good.

Comments

The Committee was unable to agree on this instruction.

References:

Pippy v. Oregon Short Line R. R., 79 Utah 439, 11 P.2d 305 (1932)

Jenkins v. St. Paul Fire & Marine Ins. Co., 393 So. 2d 851 (La. Ct. App.1981)

McFarland v. Illinois Cent. R. R., 112 So. 2d 845 (La. Ct. App. 1960)

MUJI 8.14 DUTY OF MOTORIST WHEN TRAIN OCCUPYING CROSSING

A train actually occupying or passing over a crossing is an adequate and sufficient warning of danger to an approaching motorist, regardless of the presence or absence of warning signs or devices. A motorist is expected to see the train and stop within the range of vision.

References:

Hickman v. Union Pac. R. R., 117 Utah 136, 213 P.2d 650 (1950)

Olson v. Denver & R. G. W. R. R., 98 Utah 208, 98 P.2d 944 (1940)

Haarstrich v. Oregon Short Line R. R., 70 Utah 552, 262 P. 100 (1927)

Lopez v. Denver & R. G. W. R. R., 277 F.2d 830 (10th Cir. 1960)

MUJI 8.15 DUTY OF MOTORIST TO STOP AT GRADE CROSSINGS UNDER CERTAIN CONDITIONS

A motorist approaching a railroad grade crossing must:

[S]top within fifty feet but not less than ten feet from the nearest track of such railroad and shall not proceed until he can do so

safely when

(1) A clearly visible electric or mechanical signal device gives warning of the immediate approach of a train; [or]

(2) A crossing gate is lowered, or when a human flagman gives a signal of the approach or passage of a train; [or]

(3) A railroad train approaching within approximately 1,500 feet of the highway crossing emits a signal audible from such

distance and such train by reason of its speed or nearness to such crossing is an immediate hazard; [or]

(4) An approaching train is plainly visible and is in hazardous proximity to such crossing.

These rules were enacted for the protection of the motoring public and require that, whenever it is reasonably possible for a motorist to determine that a train is in hazardous proximity to a railroad crossing, the motorist shall stop for the crossing and either allow the train to pass or not proceed over the crossing until it is possible to do so in safety. 

References:

Utah Code Ann. § 41-6-95 (1988)

Lundquist v. Kennecott Copper Co., 30 Utah 2d 262, 516 P.2d 1192 (1973)

MUJI 8.16 DUTY OF MOTORIST WITH REGARD TO SPEED WHEN APPROACHING CROSSING

Utah law requires that:

(1) A person may not operate a vehicle at a speed greater than is reasonable and prudent under the conditions and having regard to the actual and potential hazards then existing, including, but not limited to when:

(a) approaching    [a] railroad grade crossing;

This statute requires the motorist to control speed in such a manner as to permit the motorist to slow down or stop if necessary to give an approaching train the right-of-way.

Comments

The Committee was unable to agree on this instruction.

References:

Utah Code Ann. § 41-6-46 (1988)

Lundquist v. Kennecott Copper Co., 30 Utah 2d 262, 516 P.2d 1192 (1973)

Benson v. Denver & R. G. W. R. R., 4 Utah 2d 38, 286 P.2d 790 (1955)

MUJI 8.17 DUTY OF MOTORIST TO OBSERVE FROM MOST ADVANTAGEOUS POSITION

A train crew has the right to act upon the assumption that a motorist is in possession of the faculties of sight and hearing and will use those faculties when approaching a railroad crossing.

A motorist must use reasonable care to look and listen for trains from a position of safety where looking and listening will do the most good. The requirement to look continues until the motorist is crossing the tracks because that is the time the danger, if present, will be encountered.

Where the physical facts and circumstances indicate that the motorist either saw or heard, or reasonably should have seen or heard, the approaching train, the law presumes that the motorist either failed to look or listen, or failed to heed the train’s approach and yield the right-of-way.

Comments

The Committee was unable to agree on this instruction.

References:

Utah Code Ann. § 41-6-95 (1988)

Abdulkadir v. Western Pac. R. R., 319 P.2d 339 (Utah 1957)

Lawrence v. Bamberger R. R., 3 Utah 2d 247, 282 P.2d 335 (1955)

Toomer’s Estate v. Union Pac. R. R., 121 Utah 37, 239 P.2d 163 (1951)

Holmgren v. Union Pac. R. R., 114 Utah 262, 198 P.2d 459 (1948)

Van Wagoner v. Union Pac. R. R., 112 Utah 189, 186 P.2d 293 (1947)

Drummond v. Union Pac. R. R., 111 Utah 298, 177 P.2d 903 (1947)

Wells v. Denver & R. G. W. R. R., 99 P.2d 15 (Utah 1940)

Gleave v. Denver & R. G. W. R. R., 749 P.2d 660 (Utah Ct. App. 1988)

JIFU Nos. 28.6 and 28.8 (1957)

SECTION 9: COMMON CARRIERS

MUJI 9.1 PASSENGER-CARRIER RELATIONSHIP ESTABLISHED

At the time of this accident, the defendant was a common carrier operating a _____________ on which the [plaintiff] [decedent] was a passenger.

References:

JIFU No. 31.3 (1957)

BAJI No. 6.50 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 9.2 DUTY OF COMMON CARRIER

As a common carrier, the defendant is required by law to use the highest degree of care for the safety of passengers, and must exercise a reasonable degree of skill to provide everything necessary for that purpose. The care required of a common carrier is the highest that reasonably can be exercised consistent with the type of transportation used and the practical operation of its business as a common carrier. This requirement of care must be measured in light of the best precautions which, at the time of this accident, were in common, practical use in the same business and had proved to be effective. 

References:

Utah Code Ann. §§ 54-3-1, -6-20 (1990)

Johnson v. Lewis, 240 P.2d 498 (Utah 1952)

McMaster v. Salt Lake Transp. Co., 159 P.2d 121 (Utah 1945)

Sine v. Salt Lake Transp. Co., 147 P.2d 875 (Utah 1944)

JIFU No. 31.6, 8 (1957)

BAJI No. 6.51 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 9.3 DUTY OF CARRIER TOWARD DISABLED PASSENGER

When a carrier knows through its agents, or in the exercise of its duty should know, that a passenger has some impairment or is feeble, ill or otherwise disabled, it is the carrier’s duty, if the circumstances reasonably require, to give special attention to the safety of that passenger. The care rendered by the carrier must be consistent with the reasonable needs of the passenger’s condition and with the carrier’s duty to render the highest degree of care for the passenger’s safety.

References:

Greenleaf v. Briggs, 178 P.2d 459 (Cal. Dist. Ct. App. 1947)

JIFU No. 31.10 (1957)

MUJI 9.4 DUTY OF PASSENGER FOR OWN SAFETY

Unlike a common carrier, a passenger is not required by law to exercise the highest degree of care to avoid injury. Passengers do, however, have a duty to exercise reasonable care for their own safety at all times. 

References: 

Gerfers v. San Diego Transit Sys., 272 P.2d 930 (Cal. Dist. Ct. App. 1954)

Terrell v. Key Sys., 159 P.2d 704 (Cal. Dist. Ct. App. 1945)

JIFU No. 31.12 (1957)

BAJI No. 6.54 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 9.5 PASSENGER-CARRIER RELATIONSHIP: WHEN IT BEGINS AND ENDS ­ STATION

The relationship of passenger and carrier arises from agreement between the parties. That agreement is usually reached through conduct rather than words.

The passenger-carrier relationship begins when a prospective passenger who has a good faith intention to become a passenger enters the carrier’s station premises. The passenger-carrier relationship ends after a passenger who has alighted from the vehicle has had a reasonable time and opportunity to leave the carrier’s station premises.

References:

Sanchez v. Pacific Auto Stages, 2 P.2d 845 (Cal. Dist. Ct. App. 1931)

JIFU No. 31.14 (1957)

MUJI 9.6 PASSENGER-CARRIER RELATIONSHIP: WHEN IT BEGINS AND ENDS ­ PUBLIC STREET

The relationship of passenger and carrier arises from agreement between the parties. That agreement is usually reached through conduct rather than words.

The passenger-carrier relationship begins when: (1) a prospective passenger who has a good faith intention to become a passenger has arrived at a place which has been designated by custom or notice as a site from which the carrier will take on passengers; and (2) that prospective passenger has indicated to the operator an intention to board the vehicle by standing alongside or near the probable stopping place of the vehicle, or otherwise; and (3) the operator has taken some action which indicates the operator’s acceptance of the prospective passenger as a passenger.

It is not necessary to the creation of the passenger-carrier relationship that the prospective passenger come into physical contact with the carrier’s vehicle. 

The passenger-carrier relationship ends after a passenger who has alighted from the vehicle has had a reasonable opportunity to reach a place of safety.

References:

Seffert v. Los Angeles Transit Lines, 364 P.2d 337 (Cal. 1961)

Brandelius v. City & County of San Francisco, 306 P.2d 432 (Cal. 1957)

Marshall v. United Airlines, 110 Cal. Rptr. 416 (Cal. Ct. App. 1973)

Parker v. City & County of San Francisco, 323 P.2d 108 (Cal Dist. Ct. App. 1958)

JIFU No. 31.16 (1957)

BAJI No. 6.55 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 9.7 SAFE PLACE TO BOARD AND ALIGHT

It is the duty of a common carrier to select a reasonably safe place to receive or discharge passengers.

References:

Utah Code Ann. § 56-1-17 (1990)

Marshall v. United Airlines, 110 Cal. Rptr. 416 (Cal. Ct. App. 1973)

Greenleaf v. Briggs, 178 P.2d 459 (Cal. Dist. Ct. App. 1947)

Lagomarsino v. Market St. Ry., 158 P.2d 982 (Cal. Dist. Ct. App. 1945)

JIFU No. 31.18 (1957)

BAJI No. 6.53 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 9.8 DUTY OF CARRIER TO MAINTAIN STATION

A common carrier has a duty to exercise ordinary care to provide and maintain stations and premises for the use of its passengers. This duty includes the reasonable maintenance of platforms, walks, steps and landings used for approaching or leaving vehicles in which transportation is to be, or has been, furnished. However, a trivial or a minor defect, depression or irregularity, which does not appear to be dangerous and would not appear to be dangerous to a person of ordinary prudence, will not result in liability, even though it was involved in an accident causing injury.

References:

Marshall v. United Airlines, 110 Cal. Rptr. 416 (Cal. Dist. Ct. App. 1973)

Grier v. Ferrant, 144 P.2d 631 (Cal. Dist. Ct. App. 1944)

Sanchez v. Pacific Auto Stages, 2 P.2d 845 (Cal. Dist. Ct. App. 1931)

JIFU No. 31.20 (1957)

SECTION 10: INTENTIONAL TORTS / DEFAMATIONS / SLANDER / MALICIOUS PROSECUTION / FALSE ARREST / ABUSE OF PROCESS / BATTERY

MUJI 10.1 DEFAMATION ­ CAUSE OF ACTION (In General)

The plaintiff claims that the defendant defamed the plaintiff and that the plaintiff suffered [damages] [injuries] as a result, in one or more of the following respects: [set forth claims].

The plaintiff further claims that one or more of the foregoing was a proximate cause of the plaintiff’s [injuries] [damages].

The defendant denies [specify either that the defendant did any of the things claimed by the plaintiff, or that the defendant defamed the plaintiff in doing any of the things claimed by the plaintiff, or that any claimed act on the part of the defendant was a proximate cause of the [injuries] [damages] claimed by the plaintiff].

The defendant also alleges the following affirmative defenses: [set forth affirmative defenses].

The plaintiff denies [summarize affirmative defenses].

References:

IJI § 40.01. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 10.2 LIABILITY FOR DEFAMATION WHEN PLAINTIFF IS A PUBLIC FIGURE OR PUBLIC OFFICIAL

In order to recover any damages, the plaintiff has the burden of proving each of the following elements:

1. That the publication complained of contained a materially false statement of fact.

2. That the false statement of fact was defamatory.

3. That the false statement referred to the plaintiff.

4. That the false statement was published by the defendant knowing it to be false or was published with reckless disregard as to truth or falsity.

5. That the publication of the statement was the proximate cause of the plaintiff’s pecuniary loss, or, if no pecuniary loss was suffered, the nature of the materially false and defamatory statement was [libelous] [slanderous].

Each of these elements will be further explained in the following instructions.

Comments

Whether the “clear and convincing” standard is required for Elements 1, 2, 3 and 5 remains unresolved. The Court must give an appropriate instruction regarding the Burden of Proof in each case. Determination of the status of the plaintiff (e. g. public official, public figure, and private individual) is a matter of law to be determined by the court. Privileges are also a matter of law to be determined by the court.

References:

Baum v. Gillman, 667 P.2d 41 (Utah 1983)

Van Dyke v. KUTV, 663 P.2d 52 (Utah 1983)

Seegmiller v. KSL, Inc., 626 P.2d 968 (Utah 1981)

Allred v. Cook, 590 P.2d 318 (Utah 1979)

Dowse v. Doris Trust Co., 116 Utah 106, 208 P.2d 956 (1949)

Nichols v. Daily Reporter Co., 30 Utah 74, 83 P. 573 (1905)

Masson v. New Yorker Magazine, Inc., 501 U. S. ____, 111 S. Ct. 2419 (1991)

Time, Inc. v. Pape, 401 U. S. 279 (1971)

St. Amant v. Thompson, 390 U. S. 727 (1968)

Curtis Publishing Co. v. Butts, 388 U. S. 130 (1967)

Garrison v. Louisiana, 379 U. S. 64 (1964)

New York Times Co. v. Sullivan, 376 U. S. 254 (1964)

Robertson v. McCloskey, 666 F. Supp. 241 (D. D. C. 1987)

Mark v. Seattle Times, 96 Wash. 2d 473, 635 P.2d 1081 (1981)

Whitmore v. Kansas City Star Co., 499 S. W.2d 45 (Mo. App. 1973)

MUJI 10.3 LIABILITY FOR DEFAMATION WHEN PLAINTIFF IS A PRIVATE PERSON

In order to recover any damages, the plaintiff has the burden of proving, by a preponderance of the evidence, each of the following elements:

1. That the publication complained of contained a materially false statement of fact.

2. That the materially false statement of fact was defamatory.

3. That the materially false and defamatory statement referred to the plaintiff.

4. That the materially false and defamatory statement was published negligently by the defendant.

5. That the publication of the materially false and defamatory statement was the proximate cause of the plaintiff’s pecuniary loss, or if no pecuniary loss was suffered, the nature of the materially false and defamatory statement was [libelous] [slanderous] per se and actual injury was incurred.

Each of these elements will be further explained in the following instructions. 

References:

Baum v. Gillman, 667 P.2d 41 (Utah 1983)

Van Dyke v. KUTV, 663 P.2d 52 (Utah 1983)

Seegmiller v. KSL, Inc., 626 P.2d 968 (Utah 1981)

Allred v. Cook, 590 P.2d 318 (Utah 1979)

Dowse v. Doris Trust Co., 116 Utah 106, 208 P.2d 956 (1949)

Nichols v. Daily Reporter Co., 30 Utah 74, 83 P. 573 (1905)

Time, Inc. v. Pape, 401 U. S. 279 (1971)

St. Amant v. Thompson, 390 U. S. 727 (1968)

Curtis Pub. Co. v. Butts, 388 U. S. 130 (1967)

Garrison v. Louisiana, 379 U. S. 64 (1964)

New York Times Co. v. Sullivan, 376 U. S. 254 (1964)

MUJI 10.4 DEFINITION: FALSE STATEMENT OF FACT

The first essential element of the plaintiff’s case requires the plaintiff to prove that the publication contained a materially false statement of fact. “False” means that the statement is either directly untrue or that an untrue inference can be drawn from the statement. You are to determine the truth or falsity of the statement according to the facts as they existed at the time the defendant made the statement. 

A true statement cannot be the basis of a defamation claim, even if it is annoying, embarrassing, or reflects upon the plaintiff’s reputation or uses inflammatory, caustic and irritating terms.

The statement, to be true, need not be absolutely, totally or literally true, but must be substantially true. A statement is considered to be true if it is substantially true or that the gist of the statement is true. When a statement is so near the truth that fine distinctions must be drawn on words pressed out of their ordinary usage to sustain any claim of falsity, you are to consider the statement as being true.

References:

Direct Import Buyer’s Ass’n v. KSL, Inc., 572 P.2d 692 (Utah 1977)

Ogden Bus Lines v. KSL, Inc., 551 P.2d 222 (Utah 1976)

Crellin v. Thomas, 122 Utah 122, 247 P.2d 264 (1952)

Dowse v. Doris Trust Co., 116 Utah 106, 208 P.2d 956 (1949)

Williams v. Standard-Examiner Publishing Co., 83 Utah 31, 27 P.2d 1 (1933)

Milkovich v. Lorain Journal Co., 497 U. S. 1, 110 S. Ct. 2695 (1990)

Philadelphia Newspapers v. Hepps, 475 U. S. 767 (1986)

Herbert v. Lando, 441 U. S. 153 (1979)

New York Times Co. v. Sullivan, 376 U. S. 254 (1964)

Goldwater v. Ginzburg, 414 F.2d 324 (2d Cir. 1969), cert. denied, 396 U. S. 1049 (1970)

IJI § 40.10. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 10.5 DEFINITION: DEFAMATORY MEANING

The second essential element of the plaintiff’s case requires the plaintiff to prove that any false statement in question is defamatory. A statement may be false but not necessarily defamatory.

A publication is defamatory if it tends to expose a person to hatred, contempt, or ridicule ­ that is, if it tends to harm the reputation of that person so as to lower that person in the estimation of the community or to deter others from associating or dealing with that person. A publication is not necessarily defamatory if it reports only that a person did things that you would not have done, or things of which you or other people might disapprove. A publication that is merely unpleasant, embarrassing, or uncomplimentary is not necessarily defamatory.

In determining whether there is any defamatory meaning, the statement must be viewed in the context of the entire [article] [broadcast] and viewed as a whole. The headlines, sub-headlines, pictures and captions are to be construed in the context of the [article] [broadcast] as a whole. Something that may be defamatory when taken out of context of the entire [article] [broadcast] but which is not defamatory when viewed in the whole, is not defamatory.

Words used are to be given their usual, common, natural and obvious meaning. When the words used could have more than one meaning, the meaning that is least defamatory will be presumed to have been meant, unless the context of the [article] [broadcast] demands otherwise.

References:

Utah Code Ann. § 45-2-2 (1988)

Allred v. Cook, 590 P.2d 318 (Utah 1979)

Western States Title Ins. Co. v. Warnock, 18 Utah 2d 70, 415 P.2d 316 (1966)

Nichols v. Daily Reporter Co., 30 Utah 74, 83 P. 573 (1905)

MUJI 10.6

DEFINITION: OF AND CONCERNING THE PLAINTIFF

The third essential element of the plaintiff’s case requires the plaintiff to prove that the alleged defamatory statement referred to the plaintiff. This means simply that the person to whom the statement is published must have understood that it identifies plaintiff, or that it is reasonably probable that members of the public would reasonably understand the statement as referring to the plaintiff.

References:

Lynch v. Standard Publishing Co., 51 Utah 322, 170 P. 770 (1918)

Burton v. Mattson, 50 Utah 133, 166 P. 979 (1917)

Fenstermaker v. Tribune Publishing Co., 13 Utah 532, 45 P. 1097 (1896)

MUJI 10.7 DEFINITION: KNOWING FALSEHOOD OR RECKLESS DISREGARD AS TO TRUTH OR FALSITY

Because the plaintiff is a public official or a public figure, the plaintiff must prove that the defamatory statement was published with: (1) knowledge that it was false; or (2) reckless disregard of whether it was true or false, which means that the defendant acted with a high degree of awareness of the probable falsity of the statement, or that, at the time the statement was transmitted, the defendant had serious doubts that the statement was true.

In determining whether the defendant published the statement knowing the statement to be false or with reckless disregard for the truth, you should take into account all the facts and circumstances. You may consider whether the statement was fabricated or the product of the defendant’s imagination. You may also consider what the defendant knew about the source of the information and whether there were reasons for the defendant to doubt the informant’s veracity, whether the information was inherently improbable, or if there were other reasons for the defendant to doubt the accuracy of the information. 

[In determining whether there was knowing falsehood or reckless disregard for the truth, however, it is not enough for you to find that the defendant acted negligently, carelessly, sloppily or did not exercise good judgment in researching, writing, editing or publishing the statement.] [An extreme departure from the standards of investigating and reporting ordinarily adhered to by responsible publishers does not, standing alone, constitute knowledge of falsity or reckless disregard for the truth.] [Failure to investigate does not, in itself, establish knowing falsehood or reckless disregard for the truth.] [The reliance on one source standing alone does not constitute knowing falsehood or reckless disregard for the truth, even if other sources would be readily available, and even if, in applying reasonable reporting care, you believe those other sources should have been contacted.]

[Knowing falsehood or reckless disregard as to the truth or falsity does not require a finding of spite, ill will, hatred, bad faith, evil purpose or intent to harm.]

The mere fact that a mistake may occur does not evidence knowing falsehood or reckless disregard for the truth. Reckless disregard for the truth or falsity requires a finding that the defendant had a high degree of awareness that the statement was probably false, but went ahead and published the statement anyway. The test is not whether the defendant acted as a responsible publisher would have acted under the circumstances. While exceptional caution and skill are to be admired and encouraged, the law does not demand them as a standard of conduct in this matter. 

[Unless you find by clear and convincing evidence, under all the circumstances, that the defendant acted knowing the statement to be false or with a high degree of awareness of its probable falsity, there can be no liability.]

Comments

The weight of authority supports affording the protections of New York Times Co. v. Sullivan, 376 U. S. 254 (1964), to media and non-media defendants alike in public official/public figure cases, and nothing in the foregoing instruction should be construed as suggesting the contrary.

Further, there may be other factors to be considered in determining knowing falsehood or reckless disregard for the truth that may be appropriately grafted into this instruction depending upon the particular facts of any case. In particular, inasmuch as the law is unsettled, the user of this instruction should consider whether evidence of motive and intent (any one of which standing alone may not evidence knowing falsehood or reckless disregard for the truth) may be used, by cumulation with other factors (i. e. negligence) and appropriate inferences, to establish knowing falsehood or reckless disregard for the truth and how that should be reflected in the instruction. 

References:

West v. Thomson Newspapers, 188 Utah Adv. Rep. 31 (Ct. App. 1992)

Masson v. New Yorker Magazine, Inc., 59 U. S. L. W. 4726, 473 (June 20, 1991)

Hunt v. Liberty Lobby, 720 F.2d 631 (11th Cir. 1983)

Ryan v. Brooks, 634 F.2d 726 (4th Cir. 1980)

Gertz v. Robert Welch, Inc., 418 U. S. 323 (1974)

Goldwater v. Ginzburg, 414 F.2d 324, 342 (2d Cir. 1969), cert. denied, 396 U. S. 1049 (1970)

St. Amant v. Thompson, 390 U. S. 727 (1968)

Curtis Pub. Co. v. Butts, 388 U. S. 130 (1967)

New York Times Co. v. Sullivan, 376 U. S. 254 (1964)

BAJI 101. Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 10.8 DEFINITION: PECUNIARY LOSS; LIBEL PER SE

The next issue for your determination is whether the defamatory statement caused the plaintiff pecuniary loss or, if no pecuniary loss was suffered, whether the nature of the statement was libelous per se.

Pecuniary loss is any loss that is directly related to the out-of-pocket loss of money or something valued in money. An example, without limitation, would be the loss of a job or the loss of a sale; either would cause an out-of-pocket loss of money.

A statement is libelous per se if it is comprised of language which by its nature necessarily must, or presumably will, as a natural and proximate cause, occasion pecuniary loss or actual injury whether or not any such pecuniary loss or actual injury actually occurred. Actual injury is not limited to out-of-pocket pecuniary loss but may include impairment of reputation or standing in the community, personal humiliation, anxiety, shame, mortification, and mental anguish and suffering.

References:

Allred v. Cook, 590 P.2d 318 (Utah 1979)

Western States Title Ins. Co. v. Warnock, 18 Utah 2d 70, 415 P.2d 316 (1966)

Nichols v. Daily Reporter Co., 30 Utah 74, 83 P. 573 (1905)

Gertz v. Welch, 418 U. S. 323 (1974)

MUJI 10.9 DEFINITION: PECUNIARY LOSS; SLANDER PER SE

The next issue for your determination is whether the defamatory statement caused the plaintiff pecuniary loss or, if no pecuniary loss was suffered, whether the nature of the statement was slanderous per se.

Pecuniary loss is any loss that is directly related to the out-of-pocket loss of money or something valued in money. An example, without limitation, would be the loss of a job or the loss of a sale, either would cause an out-of-pocket loss of money.

For a statement to be slanderous per se, it must fall within one of the following four categories: (1) a charge that the plaintiff is guilty of criminal conduct; (2) a charge that the plaintiff suffers from a loathsome disease; (3) a charge that the plaintiff is guilty of conduct that is incompatible with the exercise of lawful business, trade, profession, or office; and (4) a charge that the plaintiff, if a woman, is guilty of unchastity.

References:

Allred v. Cook, 590 P.2d 318 (Utah 1979)

Western States Title Ins. Co. v. Warnock, 18 Utah 2d 70, 415 P.2d 316 (1966)

Nichols v. Daily Reporter Co., 30 Utah 74, 83 P. 573 (1905)

Gertz v. Welch, 418 U. S. 323 (1974)

MUJI 10.10 NEGLIGENCE ­ STANDARD OF CARE

To recover on the plaintiff’s claim for defamation, the plaintiff must prove a degree of fault on the defendant’s part. The plaintiff must prove that the defendant acted negligently in [broadcasting] [publishing] a substantially false and defamatory report about the plaintiff. To do so, the plaintiff must prove that the defendant did not have a reasonable basis for [broadcasting] [publishing] the statement alleged to be false and defamatory or that the defendant did not take reasonable care to see that nothing substantially false was [broadcasted] [published].

Reasonable care is that degree of care and caution or attention a reasonable journalist would use under similar circumstances. Negligence may be the doing of an act which the ordinary, prudent journalist would not have done, or the failure to do that which the ordinary, prudent journalist would have done under the circumstances then existing.

In determining what reasonable care a journalist would use, you may consider the evidence and expert testimony introduced about the standards in the industry and how the [investigation and] [broadcast] [publication] involved in this case measured up against those standards. 

References:

Van Dyke v. KUTV, 663 P.2d 52 (Utah 1983)

Seegmiller v. KSL, Inc., 626 P.2d 968 (Utah 1981)

MUJI 10.11 DAMAGES

If you find that the plaintiff has established all the elements of the plaintiff’s case, as those elements have been defined for you, then you should consider the issue of damages.

In considering damages, if any, you should consider those pecuniary losses and general damages which the plaintiff has shown by the preponderance of the evidence to have sustained that were proximately caused by the publication of the false statements.

Pecuniary loss is that loss which is actual, such as a loss of income, or those damages of a readily and easily quantifiable amount that [are attributed to] [were incurred because of] the actions of other persons. Loss of income created by feelings of grief, sadness, anger or otherwise that may have inhibited the plaintiff’s capability or desire to work are not, as such, pecuniary losses for these purposes.

General damages are those that are the natural and necessary result of an act, and as such, do not include specific pecuniary loss such as an award for loss of salary, income, employment, opportunity for employment, or anything else in the area of actual monetary loss.

In considering general damages, you may consider the plaintiff’s injured feelings, humiliation and tarnished reputation, impairment of standing in the community, anxiety, shame, mortification, and mental anguish and suffering, taking

into account the nature of the statements, the extent of their publicity, and the character, station in life, and influence of the respective parties to the lawsuit. You may also take into account whether there will, with reasonable certainty, be any such injuries in the future to the plaintiff. Considering all of such matters, it is for you to determine such amount as in your judgment will be just and reasonable compensation for the plaintiff for any injury and damage sustained.

If you award the plaintiff general damages, you may award those damages which flow from the false and defamatory statements of the defendant but not those which may have occurred as a result of any other actions of the defendant, including any other statements referring to the plaintiff that are not false, defamatory, or not made with actual malice. You may not award damages that are the result of the plaintiff’s own activities or any other person’s activities. In determining what amount of damages, if any, to be awarded, you may also consider the plaintiff’s own reputation.

Comments

There may be some circumstances under which damages may be presumed. Under those circumstances, this instruction must be modified to reflect that the jury may presume some damages.

References:

Phillips v. JCM Dev. Corp., 666 P.2d 876 (Utah 1983)

Gertz v. Robert Welch, Inc., 418 U. S. 323 (1974)

Kapellas v. Kofman, 459 P.2d 912 (Cal. 1969) 

Anderson v. Hearst Publishing Co., 120 F. Supp. 850 (S. D. Cal. 1954)

Pridonoff v. Balokovich, 228 P.2d 6 (Cal. 1951)

MUJI 10.12 DAMAGES: PUNITIVE DAMAGES

Before any award of punitive damages can be considered, the plaintiff must prove by clear and convincing evidence that the defendant published a defamatory falsehood about the plaintiff, knowing it was false or in reckless disregard of whether it was true or false, and that the defendant acted with “personal malice” toward the plaintiff. Personal malice means that the defendant acted with hatred or ill will towards the plaintiff, or with an intent to injure the plaintiff, or acted willfully or maliciously towards the plaintiff.

If you find that the defendant published a defamatory falsehood about the plaintiff, knowing it was false or with reckless disregard of whether it was true or false, and acted with personal malice, you may award, if you deem it proper to do so, such sum as in your judgment would be reasonable and proper as a punishment to the defendant for such wrongs, and as a wholesome warning to others not to offend in like manner. If such punitive damages are given, you should award them with caution and you should keep in mind that they are only for the purpose just mentioned and are not the measure of actual damage.

Comments

There may be circumstances where personal malice may not be inferred from the communication or publication (i. e. certain privileged matters) that should be reflected in this Instruction if applicable. See Utah Code Ann § 45-2-4 (1953).

There may be circumstances where a finding of knowing falsehood or reckless disregard for the truth is not a necessary element of liability (i. e., private figure plaintiff). In such cases, an instruction on the meaning of knowing falsehood or reckless disregard would be necessary.

References:

Utah Code Ann. §§ 45-2-3 to 4 (1988)

Prince v. Peterson, 538 P.2d 1325 (Utah 1975)

Berry v. Moench, 8 Utah 2d 191, 331 P.2d 814 (1958)

Dowse v. Doris Trust Co., 116 Utah 106, 208 P.2d 956 (1949)

Fausett v. American Resources Management Corp., 542 F. Supp. 1234 (D. Utah 1982)

Gertz v. Robert Welch, Inc., 418 U. S. 323 (1974)

Time Inc. v. Pape, 401 U. S. 279 (1971)

Greenbelt Coop. Publishing Ass’n v. Bresler, 398 U. S. 6 (1970)

St. Amant v. Thompson, 390 U. S. 727 (1968)

Beckley Newspapers Corp. v. Hanks, 389 U. S. 81 (1967)

New York Times Co. v. Sullivan, 376 U. S. 254 (1964)

Kapellas v. Kofman, 459 P.2d 912 (Cal. 1969)

Field Research Corp. v. Patrick, 106 Cal. Rptr. 473 (Ct. App.), cert. denied, 414 U. S. 922 (1973)

Peisner v. Detroit Free Press, Inc., 364 N. W.2d 600 (Mich. 1984)

MUJI 10.13 EFFECT OF RETRACTION

If you find that the defamatory statement was [published] [broadcast] in good faith due to a mistake or misapprehension of the facts, and that a full and fair retraction of the statement was made by the defendant within [the time as prescribed by statute] of the plaintiff’s demand for a retraction or the filing of this lawsuit by [the method as prescribed by statute], then the plaintiff may recover only those actual damages suffered as a direct result of publication of the defamatory statement and no punitive damages are to be awarded.

A retraction is considered full and fair if it sufficiently retracts the previously [published] [broadcasted] falsity so that a reasonable person under the circumstances [reading] [hearing] the retraction would understand that the falsity had been retracted, without any untrue or false reservation.

Comments

There are several different retraction publication methods that are prescribed by statute (Utah Code Ann. § 45-2-1-1.5 (1953)), depending on the circumstances of the publication or broadcast. This instruction must be modified to reflect those methods.

Further, there is significant doubt whether the statute from which this instruction is drawn grants any right beyond those granted by the United States Constitution, whether or not a retraction is made inasmuch as punitive damages cannot be granted absent a finding of knowing falsehood or reckless disregard for the truth. Gertz v. Robert Welch, Inc., 418 U. S. 323 (1974). Accordingly, one who publishes pursuant to a “good faith” mistake of facts would not be liable for punitive damages whether or not a retraction was published.

References:

Utah Code Ann. §§ 45-2-1 to 1.5 (1988)

Demman v. Star Broadcasting Co., 28 Utah 2d 50, 497 P.2d 1378 (1972)

MUJI 10.14 FALSE IMPRISONMENT INTRODUCTION

The plaintiff claims that the plaintiff was falsely imprisoned by the defendant and suffered [loss] [damage] [injuries] as a result, in one or more of the following respects: [set forth those allegations of the complaint as to the tortious conduct of the defendant].

The defendant denies that [specify the defendant’s allegations].

MUJI 10.15 FALSE IMPRISONMENT

The plaintiff has the burden of proving each of the following elements to prevail on a claim of false imprisonment:

1. The defendant acted, intending to confine or restrain the plaintiff; and

2. The defendant’s actions resulted in the confinement or restraint of the plaintiff; and

3. The plaintiff was conscious of the confinement or restraint or was harmed by it; and

4. The defendant acted without having reasonable grounds to believe that the plaintiff committed an offense.

A person is restrained when that person is not free, or reasonably believes that that person is not free, to leave a place to which that person has been confined and does not consent to the restraint.

References:

Terry v. ZCMI, 605 P.2d 314 (Utah 1979)

Haas v. Emmett, 23 Utah 2d 138, 459 P.2d 432 (1969)

Mildon v. Bybee, 13 Utah 2d 400, 375 P.2d 458 (1962)

Restatement (Second) of Torts § 35 (1964)

IJI § 42.34. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 10.16 MERCHANT’S AUTHORITY TO DETAIN

Any merchant who has reason to believe that merchandise has been wrongfully taken by an individual, and that the merchandise can be recovered by detaining and taking such individual into custody, may detain and take the individual into custody, in a reasonable manner and for a reasonable length of time, for the purpose of attempting to effect the recovery of the merchandise or for the purpose of informing a peace officer of the circumstances of the detention. Such taking into custody and detention by a merchant or merchant’s employee shall not render the merchant or employee liable for false arrest, false imprisonment or unlawful detention, or for any other type of claim or action, unless the custody and detention are unreasonable under all the circum-stances.

References:

Utah Code Ann. § 78-11-18 (1992)

Terry v. ZCMI, 605 P.2d 314 (Utah 1979)

MUJI 10.17 ASSAULT 

The plaintiff claims that the plaintiff was assaulted by the defendant. The plaintiff claims to have suffered injuries as a result of this assault. The plaintiff seeks to recover compensation for those injuries from the defendant in this proceeding.

References:

IJI § 43.01. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 10.18 ASSAULT ELEMENTS

The defendant is liable to the plaintiff for assault if:

1. The defendant acted, intending to cause harmful or offensive contact with the plaintiff, or imminent apprehension of such contact; and

2. As a result, the plaintiff was thereby put in imminent apprehension of [harm] [contact].

3. The plaintiff suffered injuries proximately caused by the defendant’s actions.

References:

Utah Code Ann. § 76-5-102 (1990 & Supp. 1991)

Restatement (Second) of Torts §§ 21-34 (1964)

MUJI 10.19 MALICIOUS PROSECUTION

A plaintiff who has suffered harm as a proximate result of malicious prosecution by a defendant is entitled to recover compensation from the defendant.

The plaintiff has the burden of proof to establish all of the following elements in a claim of malicious prosecution:

1. A criminal proceeding was instituted or continued by the defendant against the plaintiff; and

2. That proceeding was terminated in favor of the plaintiff; and

3. Probable cause for the proceeding did not exist; and

4. The proceeding was commenced or continued by the defendant because of “malice” or a primary purpose other than that of bringing an offender to justice.

To prove that a defendant instituted the criminal proceeding, a plaintiff must show that the defendant was actively instrumental in persuading a law enforcement representative to commence the criminal proceeding.

References:

Haas v. Emmett, 23 Utah 2d 138, 459 P.2d 432 (1969)

Milden v. Bybee, 13 Utah 2d 400, 375 P.2d 458 (1962)

Amica Mut. Ins. Co. v. Schettler, 768 P.2d 950 (Utah Ct. App. 1989)

Callioux v. Progressive Ins. Co., 745 P.2d 838 (Utah Ct. App. 1987)

Baird v. Intermountain Sch. Fed. Credit Union, 555 P.2d 877 (Utah 1976)

MUJI 10.20 ABUSE OF PROCESS

One who uses a legal process, whether criminal or civil, against another, primarily to accomplish a purpose other than the purpose for which the process was designed, is subject to liability for harm caused by the abuse of process. However, a criminal charge does not become an abuse of process merely because the accuser dislikes the accused or wishes to harm.

An abuse of civil process action requires that the proceedings have terminated in favor of the person against whom they were brought.

References:

Baird v. Intermountain Sch. Fed. Credit Union, 555 P.2d 877 (Utah 1976)

Crease v. Pleasant Grove City, 30 Utah 2d 451, 519 P.2d 888 (1974)

Amica Mut. Ins. Co. v. Schettler, 768 P.2d 950 (Utah Ct. App. 1989)

Restatement (Second) of Torts §§ 674(b), 682 (1976)

MUJI 10.21 COLLATERAL EFFECT

If the process is used for its intended purpose, the mere fact that it has some other collateral effect does not render the action an abuse of process. This is true even though the action may incidentally and indirectly exert pressure for the collection of a debt.

References:

Crease v. Pleasant Grove City, 30 Utah 2d 451, 519 P.2d 888 (1974)

SECTION 11: OWNERS, OCCUPIERS, LESSERS OF LAND

MUJI 11.1 DUTY TO CHILDREN ­ ATTRACTIVE NUISANCE DOCTRINE

In general, an [owner/occupant] of land owes no duty to a trespasser, except to refrain from causing willful and wanton injury to the trespasser. However, a different rule applies when the trespasser is a child.

The [owner/occupant] of land is subject to liability for physical harm to trespassing children caused by an artificial and uncommon condition that is attractive and alluring to children of immature judgment and discretion where:

1. The condition is inherently dangerous; and

2. The [owner/occupant] knows or has reason to know of the condition and realizes or should realize it involves an unreasonable risk of death or serious bodily harm to children; and

3. The children, because of their youth, do not discover the condition or do not realize the risk involved in encountering it or in coming within the area made dangerous by the condition; and

4. It is practical to guard against the danger to children without serious inconvenience or great expense to the [owner/occupant]; and

5. The [owner/occupant] fails to exercise reasonable care to eliminate the danger or otherwise to protect children.

Comments

The attractive nuisance doctrine generally does not apply to natural water courses, even if their course has been changed, Weber v. Springville City, 725 P.2d 1360 (Utah 1986), or to irrigation canals, Loveland v. Orem City Corp., 746 P.2d 763 (Utah 1987).

References:

Pratt v. Mitchell Hollow Irrigation Co., 813 P.2d 1169 (Utah 1991)

Weber v. Springville City, 725 P.2d 1360 (Utah 1986) (citing Brown v. Salt Lake City, 33 Utah 222, 93 P. 570 (1908))

MUJI 11.2 BUSINESS VISITOR DEFINED

A business visitor [invitee] is one who goes upon the premises of another, at the express or implied invitation of the owner or occupant, and in connection with the occupant’s business or some mutual business with the occupant.

References:

JIFU No. 43.1 (1957)

MUJI 11.3 DUTY TOWARD BUSINESS VISITOR

One who extends to a business visitor [invitee] an invitation, express or implied, is obliged to refrain from acts of negligence and to exercise ordinary care to keep the premises in a condition reasonably safe for the business visitor and the personal property of the business visitor brought to the premises in the reasonable pursuit of a purpose embraced within the invitation.

The business visitor [invitee] has a right to assume that the premises to which the business visitor was invited are reasonably safe for the purposes for which the invitation was extended, unless the business visitor observes, or a reasonably prudent person in like position would observe, conditions that caution otherwise.

The responsibility of one having control of the premises is not absolute; it is not that of an insurer. If there is danger associated with the entry, or the work which the business visitor [invitee] is to do on the premises, that arises from conditions not readily apparent to the senses, and if the owner [occupant] has actual knowledge of such danger, or if such danger is discoverable by the owner [occupant] in the exercise of reasonable care, it is the duty of the owner [occupant] to give reasonable warning of such danger to the business visitor [invitee]. The owner [occupant] is not bound to discover defects which reasonable inspection would not disclose.

References:

Glenn v. Gibbons & Reed Co., 1 Utah 2d 308, 265 P.2d 1013 (1954)

JIFU No. 43.10 (1957)

MUJI 11.4 LICENSEE DEFINED

A licensee is one who goes upon the land or premises of another by the express or implied permission of that [owner/occupant]. By implied permission is meant such permission as may reasonably be inferred from the words or the acts of the [owner/occupant] of land, even though the entrance was not expressly authorized.

References:

JIFU No. 44.1 (1957)

MUJI 11.5 DUTY OF LICENSOR TOWARD LICENSEE

The [owner/occupant] of land is under a duty to a licensee to exercise reasonable care in carrying on the [owner/occupant]’s activities on the land to avoid injury to the licensee. The [owner/occupant] would not be liable, however, if the licensee knew, or from the facts known to the licensee, should have known, of the activities of the [owner/occupant] and of the risk associated with such activities.

References:

Lambert v. Western Pac. R. Co., 135 Cal. App. 81, 26 P.2d 824 (1933)

JIFU No. 44.3 (1957)

MUJI 11.6 LIABILITY OF LICENSOR FOR CONDITIONS ON LAND

The defendant, who was an [owner/occupant] of land, may be found liable for injury caused to the plaintiff, a licensee, by a natural or artificial condition on the land if you find:

1. That the defendant knew of the particular condition on the land and realized that it involved an unreasonable risk to the plaintiff, and had reason to believe the plaintiff would not discover the condition or realize the risk; and

2. That the defendant had invited or permitted the plaintiff to enter or remain upon the land without exercising reasonable care to make the condition reasonably safe or to warn the plaintiff of the condition and of the risk involved therein.

Comments

Generally a possessor of land owes to a licensee no duty to inspect the land to discover possible dangers or to prepare a safe place for the reception of the licensee.

References:

JIFU No. 44.6 (1957)

MUJI 11.7 TRESPASSER DEFINED

A trespasser is one who goes upon the land or premises of another without invitation, privilege or consent.

References:

Martin v. Jones, 253 P.2d 359 (Utah 1953)

JIFU No. 45.1 (1957)

MUJI 11.8 DUTY OF OWNER OF LAND TOWARD TRESPASSER

A trespasser cannot recover for failure of the [owner/occupant] of land to do acts to facilitate the trespass or to render it safe; nor can the trespasser recover for failure of the [owner/occupant] to exercise care in the management of the premises or in maintenance of conditions or activities thereon, unless the [owner/occupant] learns that a trespasser is in a dangerous position. In such event, the [owner/occupant] is bound to exercise reasonable care to avoid injuring the trespasser.

References:

JIFU No. 45.3 (1957)

MUJI 11.9 OPEN AND OBVIOUS DANGER

[MUJI contains no instruction regarding the open and obvious danger rule. In application, the existence of an open and obvious hazard simply requires the finder of fact to compare the reasonableness of the plaintiff’s conduct under all the circumstances in encountering the hazard with the negligence, if any, attributable to the defendant in creating or allowing such a dangerous condition to exist. Instructions regarding comparative negligence should suffice.]

Comments

The Court of Appeals expressed the rule upon which the committee’s recommendation is based in Donahue v. Durfee, 780 P.2d 1275 (Utah Ct. App. 1989), cert. denied, 789 P.2d 33 (1990) which is apparently inconsistent with a comment contained in the Utah Supreme Court’s earlier decision of Moore v. Burton Lumber & Hardware Co., 631 P.2d 865 (Utah 1981).

MUJI 11.10 LIABILITY OF LANDLORD TO TENANT FOR UNSAFE CONDITION

A landlord has a duty to exercise reasonable care to see that the leased premises are reasonably safe and suitable for intended uses. A landlord has a duty to exercise reasonable care to see that the premises are free of defects or dangerous conditions created by the landlord, or of which the landlord was aware, and which the landlord should reasonably foresee would expose others to an unreasonable risk of harm.

References:

Williams v. Melby, 699 P.2d 723 (Utah 1985) (quoting Stephenson v. Warner, 581 P.2d 567 (Utah 1978))

MUJI 11.11 TIME CONDITION ON PROPERTY EXISTS

An [owner/occupant] may not be held liable for an injury suffered by an invitee which resulted from a defective or dangerous condition existing on the land not caused by the [owner/occupant] and of which the [owner/occupant] had no knowledge, unless that condition existed for such a length of time that, in the exercise of reasonable care, the [owner/occupant] should have discovered it and remedied it before the time of the injury.

References:

Long v. Smith Food King Store, 531 P.2d 360 (Utah 1973)

JIFU No. 43.14 (1957)

MUJI 11.12 DUTY OF LESSOR TOWARD BUSINESS VISITOR OF LESSEE

A lessor who leases property for a purpose involving the admission of the public is under a duty to exercise reasonable care to see that the leased premises are safe for the use so intended, and that the condition of the premises will not expose the public to unreasonable risk of harm. The lessor is required to exercise reasonable care to inspect and repair the premises before possession is transferred to the lessee.

References:

JIFU No. 43.12 (1957)

MUJI 11.13 LANDLORD NOT LIABLE FOR TENANT’S NEGLIGENCE (Alternate A)

A landlord is not liable for injuries caused by dangerous conditions created by the tenant or for failure of the tenant to keep the premises reasonably safe and in good repair. It is the tenant who is liable for any dangerous condition on the premises which the tenant creates or permits to come into existence after the tenant has taken possession.

References:

English v. Kienke, 848 P.2d 153 (Utah 1993), aff’g 774 P.2d 1154 (Utah Ct. App. 1989)

Stephenson v. Warner, 581 P.2d 567 (Utah 1978)

MUJI 11.14 LANDLORD NOT LIABLE FOR TENANT’S NEGLIGENCE (Alternate B)

A landlord is not liable for injuries to the tenant caused by dangerous conditions created by the tenant. Nor is a landlord liable for injuries to the tenant or to third persons resulting from the failure of the tenant to keep the premises reasonably safe and in good repair in circumstances where the tenant, not the landlord, has the obligation of such maintenance or repair.

However, a landlord may be liable for injuries caused by dangerous conditions created by the landlord or which result from the failure of the landlord to keep reasonably safe and in good repair those portions of the premises under the landlord’s control or for which the landlord has the obligation of such maintenance or repair.

Comments

It is unclear whether a landlord retains an obligation to inspect, maintain and/or repair premises in any respect (in the absence of contract) after possession is transferred to the tenant. Alternate A of this instruction contemplates that the landlord has no responsibility to inspect or repair premises, except to the extent required by contract with the tenant. Alternate B contemplates that the landlord retains an obligation to reasonably inspect the premises or otherwise keep reasonably appraised of the condition and use of the property, which may require more than solely relying upon reports from the tenant for notice of needed repair or maintenance, and to maintain and repair those portions of the premises for which the landlord is responsible.

References:

English v. Kienke, 848 P.2d 153 (Utah 1993), aff’g 774 P.2d 1154 (Utah Ct. App. 1989), cert. granted, 779 P.2d 688 (Utah 1989)

Williams v. Melby, 699 P.2d 723 (Utah 1985)

Stephenson v. Warner, 581 P.2d 567 (Utah 1978)

MUJI 11.15 LIABILITY OF SELLER TO PURCHASER FOR UNSAFE CONDITION

Generally, a seller of real property is not liable for injury to a purchaser or others, after the purchaser has taken possession of the property, as a result of any dangerous condition, whether natural or artificial, which existed at the time the purchaser took possession. However, a seller who conceals or fails to disclose to the purchaser an unreasonably dangerous condition on the property is liable for physical injury to the purchaser or others who are on the land with the consent of the purchaser where (1) the purchaser does not know or have reason to know of the condition or the risk involved; and (2) the seller knows or has reason to know of the condition, realizes or should realize the risk involved, and has reason to believe the purchaser will not discover the condition or realize the risk. The seller is not liable after the purchaser discovers or has reasonable opportunity to discover the condition and take precautions against it.

References:

Loveland v. Orem City Corp., 746 P.2d 763 (Utah 1987)

Restatement (Second) of Torts § 353 (1964)

MUJI 11.16 RECOVERY FOR INJURY TO SKI RESORT PATRONS

One engaged in the sport of skiing is not permitted to recover from a ski operator for injuries resulting from risks inherent in the sport of skiing. Thus, you must determine whether the plaintiff’s injuries resulted from risks inherent in skiing.

If the plaintiff’s injuries were not the result of an inherent risk of skiing, the plaintiff may be permitted to recover and you should proceed to consider the evidence to determine if such a recovery is appropriate.

Comments

This instruction is designed for use when a question of fact exists about whether the mechanics of the injuries or the instrumentality involved falls within those risks inherent in skiing. This instruction should be given with instructions defining the elements of negligence and reasonable care and with an instruction that all of the jury instructions be read together and considered as a whole.

The existence of this instruction is not intended to reflect an opinion as to the constitutionality of the underlying Inherent Risk of Skiing Act. See e. g., Brewer v. Ski-Lift, Inc., 762 P.2d 226 (1988).

References:

Utah Code Ann. § 78-27-53 (1992)

MUJI 11.17 DEFINITION ­ SKI AREA OPERATOR

“Ski area operator” means those persons, and their agents, officers, employees or representatives, who operate a ski area.

Comments

See comment following MUJI 11.16.

References:

Utah Code Ann. § 78-27-52(5) (1992)

MUJI 11.18 DEFINITION ­ INHERENT RISKS OF SKIING

“Inherent risks of skiing” means those dangers or conditions which are an integral part of the sport of skiing. They may include, but are not limited to: changing weather conditions; variations or steepness in terrain; snow or ice conditions; surface or subsurface conditions such as bare spots, forest growth, rocks and stumps; impact with lift towers and other structures and their components; collisions with other skiers; and a skier’s failure to ski within the skier’s own ability.

Comments

See comment following MUJI 11.16.

References:

Utah Code Ann. § 78-27-52(1) (1992)

MUJI 11.19 DEFINITION ­ RECREATIONAL PROPERTY

“Recreational property” means any land, whether public or private, within the State of Utah, including roads, water, water courses, private ways, buildings, structures, and machinery or equipment attached to realty, which is made available to any member of the public for recreational use.

References:

Utah Code Ann. § 57-14-2(1) to (2) (1990)

Crawford v. Tilley, 780 P.2d 1248 (Utah 1989)

MUJI 11.20 DEFINITION ­ RECREATIONAL USE/PURPOSE

“Recreational use” or a “recreational purpose” includes, but is not limited to, any of the following or any combination of them: hunting, fishing, swimming, skiing, snowshoeing, camping, picnicking, hiking, studying nature, waterskiing, engaging in water sports, using boats, using off-highway vehicles, or recreational vehicles, and viewing or enjoying historical, archaeological, scenic, or scientific sites.

References:

Utah Code Ann. § 57-14-2(3) (1990)

MUJI 11.21 DUTY OF A COMPENSATED OWNER TO RECREATIONAL PROPERTY USERS

An [owner/occupant] of land who charges a person to use the land for any recreational purpose owes a duty of reasonable care to such a person.

Comments

This instruction should be used only when there is evidence that persons using the land were charged by the [owner/occupant]. This instruction should be used in conjunction with instructions defining the duties of a business invitor. If there is no evidence regarding a charge for the land’s use, this instruction would be superfluous and unnecessary; the instruction regarding a landowner’s or occupier’s duties to one invited upon the premises would then suffice.

References:

Utah Code Ann. §§ 57-14-3, -6 (1990)

MUJI 11.22 DUTY OF A NONCOMPENSATED OWNER TO RECREATIONAL PROPERTY USERS

An [owner/occupant] of recreational property, who either directly or indirectly invites or permits, without charge, any person to use the recreational property for recreational purposes, owes no duty of care to those persons to keep the premises safe for entry or use, or to give any warning of a dangerous condition, use, structure, or activity on those premises, unless the failure to warn or guard against a dangerous condition, use, structure or activity is willful or malicious. If you find that the defendant willfully or maliciously failed or refused to warn or guard against a dangerous condition, use, structure or activity, the defendant may be liable to the plaintiff for injuries which proximately resulted from that failure.

Comments

This instruction should be used only if a question of fact exists as to the application of the act limiting liability or as to the character of the alleged omissions as willful or malicious. The existence of a duty is generally a question of law. If no question exists about the application of the act or the nature of the conduct, the presence or absence of a duty will presumably be determined as a matter of law by application of the act and this instruction will be unnecessary.

This instruction should be accompanied by the related instructions defining “recreational lands” and “recreational purposes,” and should also be accompanied by definitions of “willful” and “malicious.” If appropriate, a definition of a “charge” for use of the land may be given. The last paragraph may be omitted if no question exists of an intentional or willful injury.

References:

Utah Code Ann. §§ 57-14-3 to -4 (1990)

MUJI 11.23 DUTY TO AVOID INTENTIONAL INJURY

The [owner/occupant] of land has a duty to avoid deliberate, willful, or malicious injury to persons or property using or coming upon the premises.

References:

Utah Code Ann. § 57-14-6(1)(a) to (b) (1990)

MUJI 11.24 DUTY TO PREVENT FORESEEABLE CONDUCT

An [owner/occupant] of land owes a duty to invitees on the premises to act reasonably under the circumstances to see that the premises are reasonably safe for their intended use. That duty requires the exercise of reasonable care to discover or prevent [negligent] [intentional] [criminal] conduct by third persons, which conduct is actually occurring or which is foreseeable.

Comments

This instruction should be used in appropriate cases to supplement instructions defining the duty of an invitor or of a landlord. This instruction, appropriately modified to delete references suggesting affirmative duties to modify conditions of the land or to inspect and discover unknown conditions, may be used to supplement a licensor’s duty to warn. This instruction would have no application in the case of a mere trespasser.

References:

Mitchell v. Pearson Enters., 697 P.2d 240 (Utah 1985)

Pagan v. Thrift City, Inc., 23 Utah 2d 207, 460 P.2d 832 (1969)

Massie v. Godfather’s Pizza, Inc., 844 F.2d 1414 (10th Cir. 1988)

SECTION 12: PRODUCTS LIABILITY

MUJI 12.1 PRODUCTS LIABILITY STRICT LIABILITY IN TORT

A manufacturer, wholesaler, retailer or distributor of a product that is in a defective and unreasonably dangerous condition for its anticipated or reasonably foreseeable use is liable for damages resulting from physical harm to the ultimate user or consumer, or to the user’s or consumer’s property, provided:

1. At the time the product was sold by the manufacturer or other initial seller, there was a defect or defective condition in the product, which made the product unreasonably dangerous, that is, dangerous to an extent beyond that which would be contemplated by the ordinary and prudent buyer, consumer or user of that product in the community, considering the product’s characteristics, propensities, risks, dangers and uses together with any actual knowledge, training or experience possessed by the particular buyer, user or consumer; and

2. The manufacturer, wholesaler, retailer or distributor is engaged in the business of selling the product.

One who manufactures or sells a defective and unreasonably dangerous product is liable for injury and damage to the ultimate user or consumer under the above circumstances even though:

1. The product manufacturer or seller who placed the product in the stream of commerce has exercised reasonable, or the utmost, care in the manufacture and/or inspection of the product; and

2. The user or consumer has not bought the product from or entered into any contractual relation with the product manufacturer or seller.

References:

Utah Code Ann. § 78-15-5 (1992)

Mulherin v. Ingersoll-Rand Co., 628 P.2d 1301 (Utah 1981)

Ernest W. Hahn, Inc. v. Armco Steel Co., 601 P.2d 152 (Utah 1979)

Unthank v. United States, 732 F.2d 1517 (10th Cir. 1984)

Beacham v. Lee-Norse, 714 F.2d 1010 (10th Cir. 1983)

Restatement (Second) of Torts § 402A (1964)

BAJI No. 9.00 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 12.2 STRICT LIABILITY ­ MANUFACTURING DEFECT

A manufacturer, wholesaler or distributor of a product is liable for injuries proximately caused by a defect in the manufacture of the product where the defect existed when the product left the possession of the manufacturer or initial seller and where the defect made the product unreasonably dangerous to the user or consumer, provided that the injury resulted from a use of the product that was reasonably foreseeable by the manufacturer.

A defect in the manufacture of a product exists if the product differs from the manufacturer’s intended result or if the product differs from apparently identical products from the same manufacturer.

References:

Utah Code Ann. § 78-15-6(1) (1977)

Mulherin v. Ingersoll-Rand Co., 628 P.2d 1301 (Utah 1981)

Ernest W. Hahn, Inc. v. Armco Steel Co., 601 P.2d 152 (Utah 1979)

BAJI No. 9.00.3 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 12.3 STRICT LIABILITY IN TORT ­ DESIGN DEFECT

A manufacturer, wholesaler, retailer, or distributor of a product in the stream of commerce is liable for injuries proximately caused by a defect in the design of a product where the defect existed when the product left the possession of the manufacturer or initial seller and where the defect made the product unreasonably dangerous to the user or consumer, provided the injuries resulted from a use of the product that was anticipated or reasonably foreseeable at the time the product left the possession of the manufacturer, wholesaler, retailer or distributor. 

References:

Utah Code Ann. § 78-15-5 (1992)

Utah Code Ann. § 78-15-6(1) (1977)

Mulherin v. Ingersoll-Rand Co., 628 P.2d 1301 (Utah 1981)

Ernest W. Hahn, Inc. v. Armco Steel Co., 601 P.2d 152 (Utah 1979)

Unthank v. United States, 732 F.2d 1517 (10th Cir. 1984)

Beacham v. Lee-Norse, 714 F.2d 1010 (10th Cir. 1983)

Restatement (Second) of Torts § 402A (1964)

BAJI No. 9.00.5 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 12.4 DEFINITION OF DEFECTIVE DESIGN (Alternate A)

A product is defective in design if it fails to perform as safely as an ordinary consumer or user would expect when used in an intended or reasonably foreseeable manner.

References:

Mulherin v. Ingersoll-Rand Co., 628 P.2d 1301 (Utah 1981)

Ernest W. Hahn, Inc. v. Armco Steel Co., 601 P.2d 152 (Utah 1979)

Beacham v. Lee-Norse, 714 F.2d 1010 (10th Cir. 1983)

Restatement (Second) of Torts § 402A (1964)

MUJI 12.5 DEFINITION OF DEFECTIVE DESIGN (Alternate B)

A product is defective in design:

1. If it fails to perform as safely as an ordinary consumer or user would expect when used in an intended or reasonably foreseeable manner; or 

2. If there is a risk of danger inherent in the design which outweighs the benefits of that design.

In determining whether the benefits of the design outweigh the risks to which the product exposes the consumer or user, you may consider, among other things:

1. The gravity of danger posed by the design;

2. The likelihood that such danger posed by the design would cause injury or damage;

3. The usefulness and desirability of the product to the consumer or user and the public in general;

4. The availability of a substitute product that would serve the same function but would not be as dangerous;

5. The ease or difficulty with which the unsafe character of the product could be eliminated without impairing its usefulness or making it too expensive to maintain its utility; and 

6. The adverse consequences to the product and the consumer that would result from an alternate design. 

Comments

The definition of defective design, Alternate A, is an alternative definition of design defect that has been adopted by a number of courts and jurisdictions based upon Barker v. Lull Eng’g Co., 573 P.2d 443 (Cal. 1978). The Utah Supreme Court has not had occasion to address whether it would adopt Alternate B, which allows the trial court to submit one or both alternative definitions of design defect to the jury. Under Alternate B, if the plaintiff claims that the risk of danger inherent in the design outweighs the benefit of the design, then the plaintiff must make a prima facie showing that the injury was proximately caused by the product’s design. The burden of proof then shifts to the defendant to prove that the product was not defective because the benefits of the product as a whole outweigh the danger inherent in the product’s design. Bates v. John Deere Co., 195 Cal. Rptr. 637 (1983); Akers v. Kelley Co., Inc., 219 Cal. Rptr. 513 (1985).

References:

Barker v. Lull Eng’g Co., 573 P.2d 443 (Cal. 1978)

BAJI No. 9.00.5 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 12.6 STRICT LIABILITY ­ FAILURE TO WARN (Alternate A)

A product is defective if the use of the product in a manner that is reasonably foreseeable by the defendant involves a substantial danger that would not be readily recognized by the ordinary user of the product, and the defendant fails to give adequate warning of such danger, if the defendant has knowledge, or by the application of reasonable, developed human skill and foresight should have knowledge, of the danger.

A defendant is not required to warn of a danger that is generally known or recognized. [Where a warning is given, the defendant may reasonably assume that it will be read and heeded. A product bearing such a warning, which is safe for use if it is followed, is not in a defective condition, nor is it unreasonably dangerous.]

Comments

Some members of the Committee believed that failure to warn more properly sounds in negligence than in strict liability and that neither Alternate A nor Alternate B, but rather a negligence instruction, should be given in a failure to warn case. See also Comments to Alternate B.

References:

Mulherin v. Ingersoll-Rand Co., 628 P.2d 1301 (Utah 1981)

Ernest W. Hahn, Inc. v. Armco Steel Co., 601 P.2d 152 (Utah 1979)

Wheeler v. John Deere Co., 862 F.2d 1404 (10th Cir. 1988)

Unthank v. United States, 732 F.2d 1517 (10th Cir. 1984)

Hagans v. Oliver Mach. Co., 576 F.2d 97 (5th Cir. 1978)

Smith v. E. R. Squibb & Sons, Inc., 273 N. W.2d 476 (Mich. 1979)

Baughn v. Honda Motor Co., 727 P.2d 655 (Wash. 1986)

Garmen v. American Clipper Corp., 173 Cal. Rptr. 20 (Ct. App. 1981)

Restatement (Second) of Torts § 402A, comment j (1964)

W. Page Keeton, et al., Prosser and Keeton on the Law of Torts §§ 99, at 697 (5th ed. 1984)

BAJI No. 9.00.7 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 12.7 STRICT LIABILITY ­ FAILURE TO WARN (Alternate B)

A product is defective if the use of the product in a manner that is reasonably foreseeable by the defendant involves a substantial danger that would not be readily recognized by the ordinary user of the product and the defendant fails to give adequate warning of such danger. 

[Where a warning is given, the defendant may reasonably assume that it will be read and heeded. A product bearing such a warning, which is safe for use if the warning is followed, is not in a defective condition, nor is it unreasonably dangerous.]

Comments

The Committee was divided on whether foreseeability is properly an element of a failure to warn claim in strict liability and whether the obviousness of the danger may relieve the defendant of liability. In contrast to Alternate A, Alternate B deletes the foreseeability element and the defense of the obviousness of the danger (as set forth in the first sentence of the second paragraph of Alternate A), in reliance upon Donahue v. Durfee. Some Committee members felt that Donahue, a land use case, is not applicable in the product liability context.

References:

Mulherin v. Ingersoll-Rand Co., 628 P.2d 1301 (Utah 1981)

Ernest W. Hahn, Inc. v. Armco Steel Co., 601 P.2d 152 (Utah 1979)

Donahue v. Durfee, 780 P.2d 1275 (Utah Ct. App. 1989), cert. denied sub nom., Donahue v. Howell, 789 P.2d 33 (1990)

Unthank v. United States, 732 F.2d 1517 (10th Cir. 1984)

Restatement (Second) of Torts § 402A, comment j (1964) 

BAJI No. 9.00.7 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 12.8 COMPONENT PART MANUFACTURER

If you find that the [component part] was not defective or unreasonably dangerous as manufactured, but only became unreasonably dangerous or defective as a result of the way it was installed within the [finished product], then you cannot find the defendant [component part manufacturer] liable for the injuries to the plaintiff, unless you find that the defendant [component part manufacturer] had sufficient knowledge of the design and operation of the [finished product] that from that knowledge the defendant [component part manufacturer] could have reasonably foreseen that an injury might occur because of the manner in which the [component part] was to be used and installed within the [finished product] and did not warn [final assembler] of such danger.

References:

Benson v. Ames, 604 P.2d 927 (Utah 1979)

Leininger v. Stern-Rogers Mfg. Co., 17 Utah 2d 37, 404 P.2d 33 (1965)

Haupt v. Atwood Oceanics, Inc., 681 F.2d 1058 (S. D. Tex.), reh’g denied, 688 F.2d 840 (5th Cir. 1982)

Estate of Carey v. Hy-Temp Mfg., Inc., 702 F. Supp. 666 (N. D. Ill. 1988)

Orion Ins. Co. v. United Technologies Corp., 502 F. Supp. 173 (E. D. Pa. 1980)

MUJI 12.9 COMPARATIVE FAULT ­ STRICT LIABILITY IN TORT (Alternate A)

Comparative fault is misuse or unreasonable use, as defined in these instructions, on the part of a plaintiff that contributes as a proximate cause in bringing about the plaintiff’s injury.

With regard to the plaintiff’s strict liability claims, the comparative fault, if any, found by you to be attributed to the plaintiff does not bar recovery by the plaintiff against the defendant, but the court will reduce the total amount of damages to which the plaintiff otherwise would be entitled by the percentage which you find the plaintiff’s fault contributed as a proximate cause of the plaintiff’s injury.

Comments

See Comments to Alternate B

References:

Mulherin v. Ingersoll-Rand Co., 628 P.2d 1301 (Utah 1981)

BAJI No. 9.03 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 12.10 COMPARATIVE FAULT (Alternate B)

The defendant contends that the plaintiff was at fault and that such comparative fault was a proximate cause of the plaintiff’s injuries. Specifically, the defendant alleges that the plaintiff [describe the specific acts or omissions asserted as comparative fault on the part of the plaintiff]. This is the defendant’s claim and the burden of proving that claim, by a preponderance of the evidence, is upon the defendant who must establish:

1. That the plaintiff was comparatively at fault; and

2. That such comparative fault was a proximate cause of the plaintiff’s own injuries or damages.

Fault is defined under Utah law as an act or omission, in breach of a legal duty, proximately causing or contributing to injuries or damages sustained by the plaintiff, and can include, but is not limited to, negligence in all its degrees [express assumption of the risk] [misuse] [modification of a product].

The fault of the plaintiff shall not bar recovery by the plaintiff, unless the plaintiff’s fault exceeds [that of the defendant] [the total fault of the defendants together]. The plaintiff may recover from [the defendant if the defendant’s fault exceeds that of the plaintiff] [the defendants if, together, their fault exceeds that of the plaintiff]. However, no defendant is liable to the plaintiff for any amount in excess of the proportion of fault attributable to that defendant.

Comments

The Committee developed two comparative fault instructions for use in products liability cases. The Committee is divided over whether the “pure comparative fault” rule established in Mulherin v. Ingersoll-Rand Co., 628 P.2d 1301 (Utah 1981) is still the applicable rule of law in Utah. Some Committee members felt that the pure comparative rule set forth in Mulherin had not been altered by any subsequent legislation. Other Committee members took the position that the passage of the Utah Tort Reform Act, Utah Code Ann. § 78-27-37, et seq. (1986), in conjunction with the revisions to the Utah Product Liability Act, Utah Code Ann. § 78-15-1, et seq. (1992), legislatively abrogated the ruling in Mulherin v. Ingersoll and reinstituted the “51-49” rule for product liability cases.

The Committee knows of no Utah court decision at either the trial court or appellate level that has addressed the issue of whether the “pure comparative” standard set forth in Mulherin v. Ingersoll has been legislatively abrogated. Until such a judicial determination is rendered, the Committee has produced alternate instructions to be used as best determined by the trial court.

The Utah Supreme Court adopted the “unit rule” in Jensen v. Intermountain Health Care, Inc., 679 P.2d 903 (1984). Whether Utah Code Ann. § 78-37-38 (1992) includes the “unit rule” has yet to be decided. The applicability of the “unit rule” in products liability cases has not been determined.

References:

Utah Code Ann. §§ 78-15-5 (1992), 78-27-37(2) (1992), 78-27-38 (1992)

MUJI 12.11 MODIFICATION

Comparative fault also includes the alteration or modification of the product, which occurred subsequent to the sale by the manufacturer or seller to the initial user or consumer, and which changed the purpose, use, function, design, or intended use or manner of use of the product from that for which the product was originally designed, tested, or intended.

References:

Utah Code Ann. § 78-15-5 (1992)

Mulherin v. Ingersoll-Rand Co., 628 P.2d 1301 (Utah 1981)

MUJI 12.12 DEFECTIVE CONDITION ­ PRODUCT IN CONFORMITY WITH GOVERNMENTAL STANDARDS (Alternate A)

If the plans or designs for the product, or the [methods and techniques of manufacturing] [inspecting and testing] the product were in conformity with government standards established for that industry that were in existence at the time the [plans or designs for] [methods and techniques of manufacturing, inspecting and testing] the product were adopted, there is a rebuttable presumption that the product is free of any defect or defective condition.

Comments

The committee members disagreed concerning whether Utah Code Annotated § 78-15-6 is valid Utah law, in light of Berry v. Beech Aircraft Corp., 717 P.2d 670 (Utah 1985), which declared the entire 1977 Products Liability Act unconstitutional. The 1989 legislature repealed certain sections of the 1977 Products Liability Act and enacted certain new sections. However, it did not repeal, reenact, or amend § 78-15-6. Its current status is therefore subject to dispute. This instruction is provided in the event a court determines that the rebuttable presumption referred to in Utah Code Annotated § 78-15-6(3) is current Utah law.

References:

Utah Code Ann. § 78-15-6(3) (1977)

Grundberg v. Upjohn Co., 813 P.2d 89 (Utah 1991)

MUJI 12.13 DEFECTIVE CONDITION OF FDA APPROVED DRUGS (Alternate B)

If a drug product was in conformity with United States Food and Drug Administration (FDA) standards in existence at the time the product was sold, the product is presumed to be free of any defect or defective condition. The plaintiff may still recover under a strict products liability claim by demonstrating, by a preponderance of the evidence, that the product was defective and unreasonably dangerous due to an inadequate warning, a manufacturing defect, or misrepresentation to the FDA. 

References:

Grundberg v. Upjohn Co., 813 P.2d 89 (Utah 1991)

MUJI 12.14 DEFINITION OF UNREASONABLY DANGEROUS

A product is unreasonably dangerous when it is dangerous to an extent beyond that which would be contemplated by the ordinary and prudent buyer, consumer or user of that product in the plaintiff’s community, considering the product’s characteristics, propensities, risks, dangers and uses, together with any actual knowledge, training, or experience possessed by the plaintiff.

References:

Utah Code Ann. § 78-15-6(2) (1977)

Grundberg v. Upjohn Co., 813 P.2d 89 (Utah 1991)

MUJI 12.15 NEGLIGENCE ­ DUTY TO WARN

One who supplies a product for another to use is liable in negligence for injuries which were proximately caused by the use of the product, provided that the injury resulted from a use of the product that was reasonably foreseeable by the supplier, if the supplier:

1. Knew or had reason to know that the product was or was likely to be dangerous for the use for which it was supplied; and

2. Had reason to believe that those for whose use the product was supplied would not realize its dangerous condition; and

3. Failed to exercise reasonable care to inform them of its dangerous condition or of the facts which made it likely to be dangerous.

References:

Restatement (Second) of Torts § 388 (1964)

BAJI No. 9.20 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 12.16 NEGLIGENCE ­ DUTY OF MANUFACTURER

The manufacturer of a product that is reasonably certain to be dangerous if negligently made has a duty to exercise reasonable care in the [design] [manufacture] [testing and inspection] of the product [and in the testing and inspection of any component parts made by another], so that the product may be safely used in a manner and for a purpose for which it was made.

References:

BAJI No. 9.21 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 12.17 NEGLIGENCE ­ SELLER’S DUTY TO INSPECT

Ordinarily, one who in the usual course of a trade sells a product that was made by another does not have a duty to inspect or test the product for possible defects. If, however, a seller has reason to know that the product is likely to be dangerously defective, then the seller has a duty to exercise reasonable care to inspect and test the product before selling it.

References:

BAJI No. 9.24 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 12.18 WARRANTY IN GENERAL (Common Law Warranty)

A warranty is an assurance by one party to a contract of the existence of a fact upon which the other party may rely. It is intended to relieve the party relying on the assurance of any duty to ascertain the fact independently, and it amounts to a promise to answer in damages for any injury proximately caused if the fact warranted proves untrue.

Comments

This instruction should be used for claims based on express warranty, where the parties are in privity with each other. Although courts have implied warranties in specific contexts other than a contract for the sale of goods, see, e. g., cases cited in Groen v. Tri-O-Inc., 667 P.2d 598 (Utah 1983), no warranty exists generally absent an express assurance in an agreement between the parties. Id. at 605. 

References:

Groen v. Tri-O-Inc., 667 P.2d 598 (Utah 1983)

MUJI 12.19 STANDARD FOR BREACH OF WARRANTY (Common Law Warranty)

Breach of warranty does not require that the person making the representation or promise be aware that it is false. A person may be liable for breach of warranty despite the exercise of reasonable care.

References:

Groen v. Tri-O-Inc., 667 P.2d 598 (Utah 1983)

Erickson v. Poulsen, 15 Utah 2d 190, 389 P.2d 739 (1964)

MUJI 12.20 DEFINITION OF EXPRESS WARRANTY (Common Law Warranty)

An express warranty does not require any particular words. Any direct and positive statement of fact, as distinguished from mere opinion or judgment, made by one party to the contract that induces the other party to act in reliance thereon constitutes an express warranty.

References:

Groen v. Tri-O-Inc., 667 P.2d 598 (Utah 1983)

MUJI 12.21 DEFINITION OF GOODS (Statutory Express Warranty)

“Goods” means all tangible things, including specially manufactured products or articles, which are moveable and are the subject of the contract for sale. [“Goods” also includes the unborn young of animals and growing crops and other identified things attached to realty.]

References:

Utah Code Ann. § 70A-2-105 (1990)

MUJI 12.22 DEFINITION OF SALE (Statutory Express Warranty)

A “sale” consists in the passing of ownership in goods from the seller to the buyer for a price.

References:

Utah Code Ann. § 70A-2-106(1) (1990)

MUJI 12.23 EXPRESS WARRANTY (Statutory Express Warranty)

An express warranty with respect to the sale of goods can be created in one of three ways:

1. Any written or oral statement of fact or promise made by the seller to the buyer which relates to the goods and becomes a part of the basis for entering into the transaction creates an express warranty that the goods shall conform to the statement or promise.

2. Any description of the goods which is made a part of the basis for entering into the transaction creates an express warranty that the goods shall conform to the description.

3. Any sample or model which is made part of the basis for entering into the transaction creates an express warranty that the whole of the goods shall conform to the sample or model.

References:

Utah Code Ann. § 70A-2-313(1) (1990)

Division of Consumer Protection v. GAF Corp., 760 P.2d 310 (Utah 1988)

MUJI 12.24 DEFINITION OF SAMPLE OR MODEL (Statutory Express Warranty)

A sample is drawn from the bulk of the goods which is the subject matter of the sale; a model is a specially created item offered for inspection and has not been drawn from the bulk of the goods.

References:

Pacific Marine Schwabacher, Inc. v. Hydroswift Corp., 525 P.2d 615 (Utah 1974)

MUJI 12.25 DESCRIPTION OF GOODS (Statutory Express Warranty)

A description of goods may be by words or may be expressed in any other manner, such as use of technical specifications or blueprints, which may be more exact than language. As long as they are made part of the basis for entering into the transaction, the goods must conform.

References:

Pacific Marine Schwabacher, Inc. v. Hydroswift Corp., 525 P.2d 615 (Utah 1974)

MUJI 12.26 AFFIRMATION OF FACT AS BASIS OF WARRANTY (Statutory Express Warranty)

A statement of fact, a promise, or a description of the goods must be judged objectively against the meaning that a reasonable person would have taken from the statement. No particular word or form of expression is necessary to create an express warranty, nor is it necessary that the seller use formal words such as “warrant” or “guarantee” or that the seller have a specific intention to make a warranty. If a reasonable person would have ventured into the transaction on the basis of a particular statement, an express warranty is made.

In determining reasonableness, you should consider such factors, among others, as (1) the ability of the buyer to see and understand for himself, (2) the vagueness of the statement; and/or (3) the incredibility of the statement.

A statement merely of the value of the goods or a statement of merely the seller’s opinion or commendation of the goods does not create a warranty.

Comments

The issue of “actual reliance” on the statement is not addressed in these instructions, but is referenced in Division of Consumer Protection v. GAF Corp., 760 P.2d 310 (Utah 1988) at 315.

References:

Division of Consumer Protection v. GAF Corp., 760 P.2d 310 (Utah 1988)

MUJI 12.27 ADVERTISING (Statutory Express Warranty)

Advertising materials provided by retailers to consumers can form the basis of an express warranty, if the statements made in the media are a part of the basis for entering into the transaction.

References:

Division of Consumer Protection v. GAF Corp., 760 P.2d 310 (Utah 1988)

MUJI 12.28 IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE

Where the seller, at the time of contracting, has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is, unless excluded or modified, an implied warranty that the goods shall be fit for such purpose.

A “particular purpose” anticipates a specific use by the buyer that is peculiar to the nature of the buyer’s business.

References:

Utah Code Ann. § 70A-2-315 (1990)

Weir v. Federal Ins. Co., 811 F.2d 1387 (10th Cir. 1987)

MUJI 12.29 IMPLIED WARRANTY OF MERCHANTABILITY (Statutory Implied Warranty and Merchantability)

Unless excluded or modified, a warranty that the goods should be merchantable is implied in a contract for the sale of the goods, if the seller is a merchant with respect to goods of that kind, including food or drink sold that is to be consumed. The term “implied warranty of merchantability” means that the goods sold are fit for the ordinary purposes for which said goods are used, that the goods are of an even kind, quality and quantity within each unit and among all the units involved in the transaction, that the goods are adequately contained, packaged and labeled as the sales agreement may require, that the goods would pass without objection in the industry according to the terms of the contract description, and that the goods conform to the promises or statements of fact made on the container or label, if any.

References:

Utah Code Ann. § 70A-2-314(1) to (2) (1990)

MUJI 12.30 IMPLIED WARRANTY OF MERCHANTABILITY IN CONTRACTS OTHER THAN SALES

When goods are supplied under a contract [to] [for] [of] _________________, there is an implied warranty that the goods will be reasonably suitable for the purpose(s) for which such goods are ordinarily used.

Comments

This instruction is for use in specific contexts in which an implied warranty has been recognized, with the caveat that, absent an express assurance in an agreement between the parties, no warranty generally exists. See, e. g., Groen v. Tri-O-Inc., 667 P.2d 598, 604-605 (Utah 1983) and cases cited therein.

References:

Groen v. Tri-O-Inc., 667 P.2d 598 (Utah 1983)

MUJI 12.31 WARRANTY IMPLIED BY THE USAGE OF TRADE (Statutory Implied Warranty)

Unless excluded or modified, an implied warranty may arise from a course of dealing or a usage of trade.

A “course of dealing” is a sequence of previous conduct between the parties to a particular transaction that is fairly to be regarded as establishing a common basis for understanding or interpreting their expressions and other conduct.

A “usage of trade” is any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question. To establish an implied warranty based on usage of trade, the plaintiff must prove the existence and scope of such a usage. 

References:

Utah Code Ann. §§ 70A-1-205(1) to (2), 70A-2-314(3) (1990)

MUJI 12.32 EFFECT OF CUSTOM

A warranty will not be implied contrary to [a course of dealing or course of performance between the seller and the buyer] [or] [a usage of trade]. [A usage of trade is any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question]. [A course of dealing is a sequence of previous conduct between the parties to a particular transaction which is fairly to be required as establishing a common basis of understanding for interpreting their expressions and other conduct.]

References:

Utah Code Ann. §§ 70A-2-316(3)(c) (1990), 70A-1-205 (1990)

MUJI 12.33 EFFECT OF USER’S ALLERGY

Any warranty that the goods involved in this case possessed certain characteristics or were suitable for a certain purpose was based on the assumption that the goods would be used by a normal person. There is no breach of warranty when a product is harmless to a normal person.

If you should find that whatever injury or damage the plaintiff suffered in this case resulted solely from an allergy or physical hypersensitivity to which normal persons are not subject, then the plaintiff cannot recover damages for breach of warranty.

References:

BAJI No. 9.70 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 12.34 EFFECT OF IMPROPER USE (Scope of Warranty)

Any warranty of the goods involved in this case was based on the assumption that they would be used in a reasonable manner, appropriate to the purpose for which they were intended. If you should find that whatever injury or damage the plaintiff suffered in this case resulted in whole or in part from the plaintiff’s improper use of the goods, such finding shall constitute fault on the part of the plaintiff. Such fault must then be compared with the fault of the defendant, if any, as required in these instructions.

References:

Utah Code Ann. §§ 78-27-37 to -38 (1992)

Dixon v. Stewart, 658 P.2d 591 (Utah 1982)

MUJI 12.35 EFFECT OF BUYER’S EXAMINATION

If the buyer before making the purchase has examined the goods [or the sample] [or model] as fully as desired, or has refused to make such examination when demanded by seller, there is no implied warranty from the seller as to defects which a reasonable examination ought in the circumstances to have revealed. The examination or refusal to examine will not, however, relieve the seller from liability for defects which could not have been discovered by a reasonable inspection.

[The buyer may rely on an express warranty even though the buyer may have had an opportunity to examine the goods before making the purchase. If the buyer actually examined them, the buyer may still rely on the seller’s express warranty rather than the buyer’s own examination as to any defect which is latent and concealed.]

References:

Utah Code Ann. § 70A-2-316(3)(b) (1990)

BAJI No. 9.72 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 12.36 EXCLUSION OR MODIFICATION OF EXPRESS WARRANTIES BY AGREEMENT

The buyer and seller may agree that there shall be no express warranties relating to the goods [or they may agree that only certain warranties shall apply and all others be excluded]. If such an agreement has been made, there can be no express warranty contrary to its terms.

References:

Utah Code Ann. §§ 70A-2-316(4) -719 (1990)

MUJI 12.37 VALIDITY OF DISCLAIMER (Scope of Warranty)

To exclude or modify an implied warranty of merchantability, or any part of it, the language of the exclusion or modification must mention merchantability, and in the case of the writing, must be conspicuous. To exclude or modify any implied warranty of fitness, the exclusion must be in writing and conspicuous.

Unless the circumstances indicate otherwise, all implied warranties are excluded by expressions like “as is,” “with all faults,” or other language which, in common understanding, calls the buyer’s attention to the exclusion of warranties and makes plain that there is no implied warranty.

References:

Utah Code Ann. § 70A-2-316(2) to (3)(a) (1990)

Billings Yamaha v. Rick Warner Ford, Inc., 681 P.2d 1276 (Utah 1984)

Christopher v. Larsen Ford Sales, Inc., 557 P.2d 1009 (Utah 1976)

Chrysler Credit Corp. v. Burns, 527 P.2d 655 (Utah 1974)

MUJI 12.38 NOTICE OF BREACH

A seller is not liable for a breach of warranty unless the buyer gave the seller notice of such breach within a reasonable time after the buyer knew, or in the exercise of reasonable care should have known, of the alleged [defect in the goods] [breach of warranty]. What amounts to a reasonable time depends on the circumstances and the kind of product involved.

Notice may be oral or in writing; no particular form of notice is required. It merely must inform the seller of the alleged breach of warranty and the buyer’s intention to look to the seller for damages. Whether the buyer gave this information to the seller and, if so, whether the buyer acted within a reasonable time is for you to determine.

References:

Utah Code Ann. § 70A-2-607(3) (1990)

BAJI No. 9.90 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 12.39 MISUSE

To establish misuse, the defendant must show that (1) the product was used in a manner or for a purpose other than that which was intended and which was not reasonably foreseeable by the manufacturer or seller; and (2) such use was a proximate cause of the plaintiff’s injuries.

References:

Mulherin v. Ingersoll-Rand Co., 628 P.2d 1301 (Utah 1981)

Ernest W. Hahn, Inc. v. Armco Steel Co., 601 P.2d 152 (Utah 1979)

Weir v. Federal Ins. Co., 811 F.2d 1387 (10th Cir. 1987)

Restatement (Second) of Torts § 402A, comments g, h (1964) 

MUJI 12.40 UNREASONABLE USE

To establish “unreasonable use,” the defendant must show that, with knowledge of the defect and awareness of the danger it posed, the plaintiff unreasonably proceeded to use the product. Implicit in the element of unreasonable conduct is the requirement that the conduct be “voluntary.” That is, the plaintiff must have consciously decided to use the product despite awareness of the defect.

Comments

This instruction is to be used in lieu of any instruction on implied assumption of the risk in accordance with the abolition of the latter terminology. See Jacobsen Constr. Co. v. Structo-Lite Eng’g Inc., 619 P.2d 306 (Utah 1980).

Note that where the design of the product leaves the user no choice but to encounter the risk in order to use the product for its intended function, the mere use of the product in the manner intended does not constitute an unreasonable use and it would be improper to give this instruction. To demonstrate unreasonable use, the defendant must show some voluntary conduct of the plaintiff beyond simply using the product for its intended function. See Beacham v. Lee-Norse, 714 F.2d 1010, 1014 (10th Cir. 1983).

References:

Utah Code Ann. § 78-15-5 (1992)

Mulherin v. Ingersoll-Rand Co., 628 P.2d 1301 (Utah 1981)

Ernest W. Hahn, Inc. v. Armco Steel Co., 601 P.2d 152 (Utah 1979)

Unthank v. United States, 732 F.2d 1517 (10th Cir. 1984)

Beacham v. Lee-Norse, 714 F.2d 1010 (10th Cir. 1983)

Restatement (Second) of Torts § 402A (1964)

SECTION 13: (Reserved)

SECTION 14: FEDERAL EMPLOYER’S LIABILITY ACT

MUJI 14.1 FEDERAL EMPLOYER’S LIABILITY ACT

The plaintiff has brought this action under a federal statute known as the Federal Employer’s Liability Act. That

statute provides, in part, that:

Every common carrier by railroad, while engaging in commerce between any of the several states   , shall be liable in damages to any person suffering injury while he is employed by such carrier in such commerce, or, in the case of the death of such employee, to his or her personal representative, for the benefit of the surviving widow or husband and children of such employee,    for such injury or death resulting in whole or in part from the negligence of any of the officers, agents, or employees of such carrier    or by reason of any defect or insufficiency, due to its negligence, in its cars, engines, appliances, machinery, track, roadbed, works, boats, wharves, or other equipment.

As provided by that statute, before the plaintiff would be entitled to recover damages from the defendant for [the plaintiff’s injury, the plaintiff would have to prove that the injury resulted from the negligence of one or more employees of the defendant] [the decedent’s death, the plaintiff would have to prove that decedent’s death resulted from the negligence of one or more employees of the defendant].

References:

45 U.S.C. § 51 (1988)

Fed. Jury Prac. & Instructions § 94.09 (1987). Reprinted with permission; copyright © 1987 West Publishing Company

MUJI 14.2 NO ABSOLUTE LIABILITY

The law does not place an absolute liability on the defendant to respond in damages for every injury suffered by an employee while performing employment duties. This is a negligence case, and you must apply the rule of law that the plaintiff may not collect damages unless the plaintiff proves, that [plaintiff’s injury] [decedent’s death] resulted from the negligence of the defendant.

References:

45 U.S.C. § 51 (1988)

Seaboard Air Line Ry. v. Horton, 233 U. S. 492 (1914)

MUJI 14.3 RAILROAD’S DUTY OF CARE

The defendant has a continuing duty to provide its employees with a reasonably safe place to work and to use reasonable care under the circumstances to maintain and keep such place of work in a reasonably safe condition. This does not mean that the defendant is a guarantor or insurer of the safety of the work place. The defendant is not required to furnish an absolutely safe place to work. The defendant’s duty is to exercise ordinary care to provide a reasonably safe place for its employees to perform the assigned work.

The dangers involved in railroad work do not create any liability on the part of the railroad company if the company takes reasonable precautions under the circumstances. In order to find the defendant negligent, you must find that it exposed the [plaintiff] [decedent] to an unreasonable risk of harm under the circumstances.

References:

Ward v. Denver & R. G. W. R. R., 96 Utah 564, 85 P.2d 837 (1939)

Shenker v. Baltimore & 0. R. R., 374 U. S. 1 (1963)

Ellis v. Union Pac. R. R., 329 U. S. 649, 653 (1947)

Baltimore & O. R. R. v. Groeger, 266 U. S. 521, 529 (1925)

Atlantic Coast Line R. R. v. Dixon, 189 F.2d 525, 527 (5th Cir.), cert. denied, 342 U. S. 830 (1951)

Fed. Jury Prac. & Instructions § 94.10 (1987). Reprinted with permission; copyright © 1987 West Publishing Company

MUJI 14.4 ELEMENTS OF PLAINTIFF’S CLAIM

In order to prove the essential elements of the plaintiff’s claim, the burden is on the plaintiff to prove the following facts:

1. The defendant was negligent in one or more of the ways claimed by the plaintiff; and

2. The defendant’s negligence was a cause, in whole or in part, of the [plaintiff’s injury] [decedent’s death]; and

3. The plaintiff incurred damages because of [the injury] [death].

Comments

Negligence should be defined after this instruction. See Negligence Instructions.

References:

Fed. Jury Prac. & Instructions § 94.12 (1987). Reprinted with permission; copyright © 1987 West Publishing Company

MUJI 14.5 PLAINTIFF NOT REQUIRED TO PROVE EVERY ACT ALLEGED

The Federal Employers Liability Act provides that, in order to recover against the defendant, the plaintiff is not required to prove every act of negligence alleged by the plaintiff. It is sufficient if the plaintiff has proved any negligent act or omission on the part of the defendant that was a cause of the plaintiff’s injuries and damage.

References:

45 U.S.C. § 51 (1988)

MUJI 14.6 NO INTEREST, MOTIVE OR WILLINGNESS NECESSARY

You are instructed that neither intent, nor motive, nor willfulness are essential elements of negligence. Neither intent to injure the plaintiff, nor intent to violate the law, nor intent to do the act or acts which caused the injury are necessary. It is sufficient for a finding of negligence if the defendant acted or failed to act in violation of the defendant’s duty to exercise reasonable care, which caused an injury to the plaintiff. For the plaintiff to recover, it is not necessary to find the defendant committed a crime.

Comments

This Instruction should not be given unless motive, intent or willfulness, or their absence, has for some reason been suggested during trial. Negligence must be defined in each case, but the court should be cautious in giving instructions which state what negligence is not.

MUJI 14.7 CAUSE DEFINED (Alternate A)

As the term “caused in whole or in part” is used in these instructions, an injury is “caused in whole or in part” by the acts, omissions or conditions of another when it appears that said acts or omissions of another played a part, [no matter how small,] in actually bringing about or causing the injury.

You are further instructed that there can be more than one cause, and in fact there may be many causes, contributing to an injury.

Comments

The propriety of including the bracketed portion of this instruction rests with the sound discretion of the court. The statute only uses the phrase “in whole or in part” when discussing causation. Several form FELA causation instructions do contain phrases such as “no matter how small,” “any part,” or “no matter how slight,” but the Committee was divided as to the propriety of such phrases. Such phrases may unduly slant the instruction even though they are technically a correct statement of the law. The original source of such phrases is found in the United States Supreme Court case of Rogers v. Missouri Pac. R. R., 352 U. S. 500 (1957). The Rogers court did not consider the propriety of such phrases in a jury instruction. Rather, the majority opinion in that case used the phrases “any part,” “even the slightest,” and “however small” in describing causation that would make a directed verdict or reversal of a jury verdict inappropriate. In that case, the lower court had applied concepts of common law proximate causation in overturning a jury verdict for the plaintiff. The Rogers court reversed, noting a jury question as to causation is presented if the railroad’s negligence played any part, no matter how small, in causing the plaintiff’s injury.

The alternate instruction [MUJI 14.8] contains the “no matter how small” phase and is the § 94.13 Federal Practice Instruction cited in the reference.

References:

Page v. St. Louis S. W. Ry., 349 F.2d 820 (5th Cir. 1965)

Rogers v. Missouri Pac. R. R., 352 U. S. 500 (1957)

Fed. Jury Prac. & Instructions § 94.13 (1987). Reprinted with permission; copyright © 1987 West Publishing Company

MUJI 14.8 CAUSE DEFINED (Alternate B)

For the purpose of this action, injury or damage is said to be caused or contributed to by any act or failure to act when it appears that the act or omission played any part, no matter how small, in bringing about or actually causing the injury or damage. If you find from the evidence in the case that any negligence of the defendant contributed in any way toward any injury or damage suffered by the plaintiff, you may find that such injury or damage was caused by the defendant’s act or omission.

Stated another way, an act or omission is the cause of injury or damage if the injury or damage would not have happened but for the act or omission, even though the act or omission combined with other causes.

Comments

Alternate B is § 94.13 cited in the Reference.

See Comment to MUJI 14.7

References:

Fed. Jury Prac. & Instructions § 94.13 (1987). Reprinted with permission; copyright © 1987 West Publishing Company

MUJI 14.9 ASSUMPTION OF EMPLOYER’S DUE CARE

An employee may assume that the employer has exercised care in furnishing a reasonably safe place in which to perform the employee’s work. The employee may rely and act upon that assumption in the absence of knowledge or notice to the contrary, and in the absence of any circumstance that, in the exercise of reasonable care, should warn the employee to the contrary.

References:

Crowder v. Atchison T. & S. F. Ry., 256 P.2d 85 (1953)

MUJI 14.10 EMPLOYEE DOES NOT ASSUME RISK OF NEGLIGENCE OF EMPLOYER OR FELLOW EMPLOYEES

Section 4 of the Federal Employers’ Liability Act [45 U.S.C. A. § 54] provides in part that:

In any action brought against any common carrier    to recover damages for injuries to    any of its employees, such employee shall not be held to have assumed the risks of his employment in any case where such injury    resulted in whole or in part from the negligence of any of the officers, agents, or employees of such carrier.

If the plaintiff’s injury is caused or contributed to by the negligent act or omission of a fellow employee, acting in the course of employment, then the defendant employer would be responsible for the act or omission of the fellow employee.

Comments

This instruction should be given with MUJI 14.9.

References:

Fed. Jury Prac. & Instructions, § 94.11 (1987). Reprinted with permission; copyright © 1987 West Publishing Company

MUJI 14.11 RIGHT TO ASSUME EMPLOYEE WILL EXERCISE DUE CARE

The defendant had a right to assume that the plaintiff would exercise reasonable care for the plaintiff’s own safety.

References:

Atlantic Coast Line R. R. v. Dixon, 189 F.2d 525 (5th Cir.) cert. denied, 342 U. S. 830 (1951)

McGivern v. Northern Pac. Ry., 132 F.2d 213 (8th Cir. 1942)

MUJI 14.12 COMPARATIVE NEGLIGENCE

The Federal Employers Liability Act is a comparative negligence statute. There can be more than one act of negligence contributing to [an injury] [death of decedent]. The defendant contends that negligence on the part of the [plaintiff] [decedent] was a cause of the [plaintiff’s injuries] [decedent’s death]. As with the defendant, the [plaintiff] [decedent] had the duty to exercise reasonable care and to take normal and reasonable precautions to prevent injury. If you find that the [plaintiff’s injuries] [decedent’s death] resulted from negligence of the [plaintiff] [decedent] and the negligence of the defendant, then the [plaintiff’s] [decedent’s] own negligence is said to be “comparative” negligence. Comparative negligence is fault on the part of an injured person that operates with the negligence of the defendant to bring about the injury. 

In this case, you should compare the negligence, if any, of the [plaintiff] [decedent] and the negligence, if any of the defendant. Negligence of any other person or corporation would not be material and should not be considered by you.

References:

Fed. Jury Prac. & Instructions § 94.16 (1987). Reprinted with permission; copyright © 1987 West Publishing Company

MUJI 14.13 CALCULATION OF COMPARATIVE NEGLIGENCE

If you find that the sole cause of this accident was the negligence of the [plaintiff] [decedent], then your verdict must be for the defendant. If you find that the sole cause of this accident was the negligence of the defendant, then your verdict must be for the plaintiff. If you find that both the [plaintiff] [decedent] and the defendant were negligent, and that the negligence of both caused the [plaintiff’s injury] [decedent’s death], then you must apportion the relative negligence of each. You will be provided with a verdict form that you will take with you into the jury room. Assuming that the total negligence of the [plaintiff] [decedent] and the defendant equals 100 percent, you should allocate the percentage of the total negligence attributable to each. You do not have to find that either of the parties was negligent.

Comments

See Comment to Comparative Negligence Instruction.

MUJI 14.14 DAMAGES FOR DEATH UNDER FELA

If you find that the plaintiff is entitled to an award of damages for the decedent’s death, then you may award to the plaintiff such damages as you may find will compensate the plaintiff for the actual money losses the plaintiff suffered as a result of the decedent’s death. You may also award damages for any pain and suffering you find the decedent suffered between the time of the accident and the time of death. You may not, however, award the plaintiff damages for grief, sorrow or mental anguish, or for the loss of the decedent’s companionship or affection, or for the loss of the purely sentimental value of that companionship.

The losses for which you may award damages are measured by the amount of money you may find the decedent would have contributed to the support of the decedent’s spouse and children, and by the monetary value of the training, instruction, advice or other services that you may find the decedent would have given those children.

In determining the value of any loss you may find the plaintiff has suffered, you may consider various factors, including the decedent’s age, state of health and life expectancy; the decedent’s income at the time of the decedent’s death; what the decedent’s earning capacity was, and the probable duration of the decedent’s working life; what the decedent’s personal expenses and other charges and deductions against earnings were; the decedent’s disposition to contribute money to the support of the decedent’s spouse and children; the decedent’s ability and inclination to perform or not perform services having a monetary value for the decedent’s spouse and children; and any other evidence of monetary benefits the decedent’s spouse and children might, with reasonable certainty, have received from the decedent, if the decedent had lived. You should also consider the fact that a person’s working life may be shorter than one’s life expectancy and a person’s earnings may fluctuate during one’s working life.

References:

Ward v. Denver & R. G. W. R. R., 96 Utah 564, 85 P.2d 837 (1939)

Norfolk & Western Ry. v. Holbrook, 235 U. S. 625 (1915)

Michigan Cent. R. R. v. Vreeland, 227 U. S. 59 (1913)

Louisville & N. R. R. v. Young’s Adm’x, 253 S. W.2d 585 (Ky. 1952)

Fed. Jury Prac. & Instructions § 94.29 (1987). Reprinted with permission; copyright © 1987 West Publishing Company

MUJI 14.15 DAMAGES ARE TAX-FREE

Any damages you might award to the plaintiff would not be taxable under federal or state income tax laws. Therefore, if you award damages, you should not increase the amount of your damage award to enable the plaintiff to pay taxes on that award. Furthermore, if you award damages for loss of earnings, you must make your calculation based on net earnings, that is, the earnings left after the payment of taxes.

References:

Fulton v. St. Louis-S. F. Ry., 675 F.2d 1130 (10th Cir. 1982)

Norfolk & W. Ry. v. Liepelt, 444 U. S. 490 (1980)

Burlington N., Inc. v. Boxberger, 529 F.2d 284 (9th Cir. 1975)

MUJI 14.16 COLLATERAL SOURCE

Any fact or inference in the evidence that any portion of the damages may have been paid by some entity other than the defendant is not to be considered by you to diminish any of the damages, if any, to be awarded.

SECTION 15: CIVIL RIGHTS

MUJI 15.1 42 U.S.C. § 1983 CAUSE OF ACTION DEFINED; ELEMENTS

Federal law provides that any individual may seek redress for money damages against any person who, under color of state law, deprives that individual of his/her constitutional rights. This suit has been brought under that federal law known as the “Federal Civil Rights Act,” and generally referred to as a Section 1983 claim.

In a federal civil rights case, the plaintiff must establish, by a preponderance of the evidence, each of the following three elements:

1. That the conduct complained of was committed by a person acting under color of state law; and

2. That the conduct deprived the plaintiff of rights, privileges or immunities secured by the Constitution or laws of the United States; and

3. That the defendant’s acts were the proximate cause of the injuries and damages sustained by the plaintiff.

References:

Monroe v. Pape, 365 U. S. 167 (1961), overruled on other grounds by Monell v. Dept. of Social Services of City of New York, 436 U. S. 658 (1978)

Estelle v. Gamble, 429 U. S. 97 (1976), rehearing denied, 429 U. S. 1066 (1977)

MUJI 15.2 42 U.S.C. § 1983 COLOR OF STATE LAW ­ DEFINITION

A necessary element of a federal civil rights claim is proof that the defendant acted under color of state law. Acting under color of state law means (1) acting as an official pursuant to state law; or (2) misusing power that is possessed by virtue of state law, where the misuse of power is made possible because the wrongdoer is clothed with the authority of state law. An act is under color of state law if the commission of the wrong is rendered possible or is aided by the state authority lodged in the official. An act can be under color of state law even if the official misuses or abuses the official’s power and even if the action is unlawful. 

Whether a person is a governmental official, or whether a person is on or off duty, does not determine whether the person acts under color of state law. You must consider the nature of the act in relation to the power possessed by the person.

References:

West v. Atkins, 487 U. S. 42 (1988)

Lugar v. Edmondson Oil Co., 457 U. S. 922 (1982)

Monroe v. Pape, 365 U. S. 167 (1961), overruled on other grounds by Monell v. Dept. of Social Serv. of New York, 436 U. S. 658 (1978)

Home Tel. & Tel. Co. v. Los Angeles, 227 U. S. 278 (1913)

MUJI 15.3 42 U.S.C. § 1983 DESCRIPTION OF CLAIMS

The plaintiff alleges that the plaintiff incurred injuries and damages that were proximately caused by the defendant’s deprivation of the plaintiff’s constitutional rights. Specifically, the plaintiff claims that [describe claim].

The defendant claims that [describe defense to claim].

MUJI 15.4 42 U.S.C. § 1983 NO RESPONDEAT SUPERIOR; BASES FOR LIABILITY OF GOVERNMENTAL ENTITY

You are instructed that the defendant [governmental entity] is not liable for the actions of its employees or agents simply because they are employees or agents of [governmental entity]. [Governmental entity] would only be liable if you find that the individual employee or agent in fact violated the plaintiff’s constitutional right and that, (1) in the course of doing so, the employee or agent was implementing or executing an established policy, practice, ordinance, regulation, custom or decision officially adopted or informally accepted or condoned by [governmental entity] or the officials of [governmental entity]; or (2) the employee has not been adequately trained and the constitutional wrong was caused by that failure to train.

[Governmental entity] is liable on the basis of inadequate training only if it is deliberately indifferent in choosing a policy or practice, which you find had a close causal connection to a constitutional deprivation suffered by the plaintiff. 

[Governmental entity] would be deliberately indifferent to the plaintiff’s constitutional rights if the need for more or different training were so obvious, and the inadequacy so likely to result in the violation of constitutional rights, that the policy makers of [governmental entity] could reasonably be said to have been deliberately indifferent to the need for more or different training necessary to educate its employees about how not to violate the plaintiff’s constitutional rights.

References:

City of Canton, Ohio v. Harris, 489 U. S. 378 (1989)

Monell v. Dept. of Social Services, 436 U. S. 658 (1978)

Henriksen v. Bentley, 644 F.2d 852 (10th Cir. 1981)

MUJI 15.5 42 U.S.C. § 1983 NO RESPONDEAT SUPERIOR LIABILITY FOR INDIVIDUALS; CONDITIONS UNDER WHICH OFFICIALS OR SUPERVISORS WILL BE LIABLE

A person accused of a constitutional violation is responsible only for that person’s own actions or omissions. An official is not responsible for the actions or omissions of others, including employees or subordinates, unless there is a substantial connection between the constitutional violation and a specific act, omission, policy or plan of the defendant official. If the official either encouraged the specific incident of misconduct by another or in some other way directly participated in it, the official may be liable to the plaintiff. However, at a minimum, the plaintiff must show that the official at least officially authorized, approved, or knowingly acquiesced in the unconstitutional conduct of the offending [describe persons who directly acted in violating the plaintiff’s constitutional right]. The official is liable to the plaintiff if the official set in motion a series of acts by others, or knowingly refused to terminate a series of acts by others, which the official knew or reasonably should have known would cause others to inflict the constitutional injury. In other words, an official can be held responsible for the official’s personal participation or the official’s exercise of direction or control that had a substantial connection with a constitutional violation.

References:

Rizzo v. Goode, 423 U. S. 362 (1976)

Meade v. Grubbs, 841 F.2d 1512 (10th Cir. 1988)

Henriksen v. Bentley, 644 F.2d 852 (10th Cir. 1981)

Bell v. Milwaukee, 536 F. Supp 462 (E. D. Wis. 1982), aff’d in part, rev’d in part, 746 F.2d 1205 (7th Cir. 1984)

MUJI 15.6 42 U.S.C. § 1983 SUPERVISORY LIABILITY; DELIBERATE INDIFFERENCE

The plaintiff also claims that the defendant was a supervising official at [name of agency or institution], responsible for assuring [describe responsibilities in connection with constitutional right being asserted], and as such is liable for violations of the plaintiff’s constitutional right to [describe constitutional right claimed to be violated]. The standard of [describe applicable constitutional standard] applies to a [name of agency or institution] official, as well as those who directly [describe what those who are supervised by the official do].

A [name of agency or institution] official acts with deliberate indifference if he or she disregards a known or obvious risk that is likely to result in the violation of the plaintiff’s constitutional right. The official’s action or inaction, or the existence of a policy or practice which allowed the system at [name of agency or institution] to suffer serious deficiencies, having a close causal connection to a constitutional deprivation suffered by the plaintiff, may be evidence of deliberate indifference.

Personal involvement with the plaintiff by the supervisory official is not required if it has been shown the official’s failure to perform a duty causes deprivation of the plaintiff’s constitutional right. Actual knowledge of a specific incident at issue need not be shown if it has been shown that the supervisory official had the power and duty to alleviate the conditions which led to the violation, but the official did not alleviate the conditions. Nor does the law require that you find any individual supervised by the official liable as a pre-condition to finding the supervisory official liable.

If you find that [name of supervisory defendant] was a supervisory official and disregarded known or obvious deficiencies in the system at [name of agency or institution], and failed in the duty to remedy those deficiencies and alleviate the conditions that led to the violation of the plaintiff’s constitutional rights, regardless of actual knowledge of the plaintiff’s situation, you may find [name of supervisory defendant] personally liable to the plaintiff.

References:

Berry v. City of Muskogee, 900 F.2d 1489 (10th Cir. 1990)

Miranda v. Munoz, 770 F.2d 255 (1st Cir. 1985)

Garcia v. Salt Lake County, 768 F.2d 303 (10th Cir. 1985)

Todaro v. Ward, 565 F.2d 48 (2nd Cir. 1977); aff’d, 652 F.2d 54 (2nd Cir. 1981)

McClelland v. Facteau, 610 F.2d 693 (10th Cir. 1979)

Choate v. Lockhart, 779 F. Supp. 987 (E. D. Ark. 1991)

Medcalf v. State of Kansas, 626 F. Supp. 1179 (D. Kan. 1986)

MUJI 15.7 42 U.S.C. § 1983 EXCESSIVE FORCE ELEMENTS

A person, even if being lawfully arrested, has a constitutional right to be free of unreasonable force. A police officer is entitled to use such force as is reasonably necessary to take an arrested citizen into custody, and this may include such physical force as is reasonably necessary to subdue a person who is struggling with an officer. However, a police officer is not allowed to use any force beyond that reasonably necessary to accomplish the officer’s lawful purpose. 

In determining whether a defendant has used excessive force, in violation of the Constitution, you should consider all the facts which you find to have been proven in the case, including the severity of the crime at issue; whether the plaintiff posed an immediate threat to the safety of the officers or others; whether the plaintiff actively resisted arrest or attempted to evade arrest by flight; the need, if any, for the application of force; the relationship between the need and the amount of force that was used; and the extent of the injury inflicted. 

The reasonableness of a particular use of force must be judged objectively from the perspective of a reasonable and prudent officer on the scene, at the time the force was used, in light of the facts and circumstances confronting him, without regard to his underlying intent or motivation. An officer’s evil intentions will not render an objectively reasonable use of force unconstitutional, nor will an officer’s good intentions render an objectively unreasonable use of force constitutional.

References:

Graham v. Connor, 490 U. S. 386 (1989)

MUJI 15.8 42 U.S.C. § 1983 EXCESSIVE USE OF FORCE ­ DEADLY FORCE

A police officer may use deadly force to prevent escape only if, where feasible, some warning has been given, and he has probable cause to believe the person against whom force is used (1) poses a threat of serious harm to the officer or to others, or (2) has committed a crime involving the infliction or threatened infliction of serious physical harm. The use of deadly force by a police officer in any other circumstances constitutes a violation of the Fourth Amendment to the United States Constitution.

References:

Tennessee v. Gainer, 471 U. S. 1 (1985)

MUJI 15.9 42 U.S.C. §1983 DELIBERATE INDIFFERENCE TO SERIOUS MEDICAL NEEDS

The Eighth Amendment to the United States Constitution requires that, when a person is incarcerated, [prison] [jail] officials must ensure that the inmate is provided with necessary medical care. Deliberate indifference to an inmate’s serious medical needs is prohibited by the Eighth Amendment to the United States Constitution.

“Deliberate indifference” requires a showing of conduct or an adopted policy, practice or custom which evidences disregard of a known or obvious risk that is likely to result in the violation of an inmate’s constitutional right. Deliberate indifference can be inferred from evidence that a risk is sufficiently obvious to warn officials of the need for protective measures and the officials fail to take measures to avoid harm to the complaining inmate. Deliberate indifference also may be shown where [procedures] [personnel] [equipment] [facilities] in the [prison] [jail] health care system are so deficient that they effectively deny inmates access to adequate medical care by medical personnel capable of evaluating the need for treatment and where the serious risks arising from such deficiencies are known or obvious, but disregarded.

To establish a violation of the Eighth Amendment, it is not necessary to prove express intent to inflict unnecessary pain.

References:

Hudson v. McMillian, 503 U. S. ____, 117 L. Ed.2d 156 (1992)

Whitley v. Albers, 475 U. S. 312 (1986)

Estelle v. Gamble, 429 U. S. 97 (1976), rehearing denied, 429 U. S. 1066 (1977)

DeGidio v. Pung, 920 F.2d 525 (8th Cir. 1990)

Berry v. City of Muskogee, 900 F.2d 1489 (10th Cir. 1990)

Miranda v. Munoz, 770 F.2d 255 (1st Cir. 1985)

Todaro v. Ward, 565 F.2d 48 (2nd Cir. 1977)

MUJI 15.10 42 U.S.C. § 1983 INDIVIDUAL LIABILITY FOR DELIBERATE INDIFFERENCE TO SERIOUS MEDICAL NEEDS

The plaintiff claims that the defendant was a health care provider at [name of institution], who acted with deliberate indifference to the plaintiff’s serious medical needs, and is therefore liable for violation of the plaintiff’s constitutional right to be free from cruel and unusual punishment.

If you find that, while the plaintiff was incarcerated at [name of institution], the plaintiff was suffering from a serious medical condition that required medical attention, but that the defendant did not timely and adequately arrange for medical attention to be provided the plaintiff, although the defendant was in a position to do so, then you should find the defendant liable for violating the plaintiff’s constitutional right.

References:

Hafer v. Melo, 502 U. S. ____, 116 L. Ed.2d 301 (1991)

Estelle v. Gamble, 429 U. S. 97 (1976), rehearing denied, 429 U. S. 1066 (1977)

Garcia v. Salt Lake County, 768 F.2d 303 (10th Cir. 1985)

MUJI 15.11 42 U.S.C. § 1983 SUPERVISORY LIABILITY FOR DELIBERATE INDIFFERENCE TO SERIOUS MEDICAL NEEDS

The plaintiff also claims that the defendant [name of supervisory defendant] was a supervising official at [name of institution], responsible for assuring that inmates received necessary medical services, and, as such, is liable for violations of the plaintiff’s constitutional right to be free from cruel and unusual punishment. The standard of deliberate indifference to serious medical needs applies to [prison] [jail] officials, as well as those who directly provide medical services.

A [prison] [jail] official acts with deliberate indifference if the official disregards a known or obvious risk that is likely to result in the violation of an inmate’s constitutional right. The official’s action or inaction, or the existence of a policy or practice which allowed the health care system at [name of institution] to suffer serious deficiencies which had a close causal connection to a constitutional deprivation suffered by the plaintiff, may be evidence of deliberate indifference.

Personal involvement with the plaintiff by the supervisory official is not required if it has been shown the official’s failure to perform a duty causes deprivation of the plaintiff’s constitutional right. Actual knowledge of a specific incident at issue need not be shown, if it has been shown that the supervisory official had the power and duty to alleviate the conditions which led to the violation, but did not alleviate the conditions. Nor does the law require that you find any individual health care provider, in this case [name of non-supervisory defendant], liable as a pre-condition to finding a supervisory official liable.

If you find that [name of supervisory defendant] was a supervisory official and disregarded known or obvious deficiencies in the health care system at [name of institution], and failed in the duty to remedy those deficiencies and alleviate the conditions that led to the violation of the plaintiff’s constitutional rights, regardless of their actual knowledge of the plaintiff’s serious medical needs, you may find [name of supervisory defendant] personally liable to the plaintiff.

References:

Berry v. City of Muskogee, 900 F.2d 1489 (10th Cir. 1990)

Miranda v. Munoz, 770 F.2d 255 (1st Cir. 1985)

 Garcia v. Salt Lake County, 768 F.2d 303 (10th Cir. 1985)

McClelland v. Facteau, 610 F.2d 693 (10th Cir. 1979)

Todaro v. Ward, 565 F.2d 48 (2nd Cir. 1977), aff’d, 652 F.2d 54 (2nd Cir. 1981)

Choate v. Lockhart, 779 F. Supp. 987 (E. D. Ark. 1991)

Medcalf v. State of Kansas, 626 F. Supp. 1179 (D. Kan. 1986)

MUJI 15.12 42 U.S.C. § 1983 SYSTEM DEFICIENCIES ­ DELIBERATE INDIFFERENCE TO SERIOUS MEDICAL NEEDS

[Prison] [jail] officials and health care providers have a constitutional duty to provide necessary medical treatment to inmates. The plaintiff claims serious deficiencies in staffing, facilities, equipment, or procedures existed at [name of institution] during the plaintiff’s incarceration that effectively denied the plaintiff access to prompt, proper and sufficient medical care.

Health care staff and administrators may be held liable where it is shown serious incompetence or serious deficiencies in the [prison] [jail] health care system prevented or delayed the diagnosis and treatment of serious medical needs. You may find [name of administrators] deliberately indifferent to the plaintiff’s serious medical needs and, accordingly, in violation of the plaintiff’s constitutional rights, if you find that there were such serious deficiencies in staffing, facilities, equipment, or procedures at [name of institution] that the plaintiff was effectively denied access to necessary medical care.

References:

Garcia v. Salt Lake County, 768 F.2d 303 (10th Cir. 1985)

Ramos v. Lamm, 639 F.2d 559 (10th Cir. 1980), cert. denied, 450 U. S. 1041 (1981)

Todaro v. Ward, 565 F.2d 48 (2d Cir. 1977)

Medcalf v. State of Kansas, 626 F. Supp. 1179 (D. Kan. 1986)

MUJI 15.13 42 U.S.C. § 1983 SERIOUS MEDICAL NEED

A medical need is serious if it has been diagnosed by the physician as mandating treatment, is one that is so obvious that even a lay person would easily recognize the necessity for a doctor’s attention, or if proper diagnosis would have revealed the seriousness of the problem, but such diagnosis was withheld. The seriousness of an inmate’s medical need may also be determined by reference to the effect of denying the particular treatment. Where a delay in medical treatment causes an inmate to suffer a long-term handicap or permanent loss, the medical need is considered serious.

References:

Monmouth County Correctional Institute Inmates v. Lanzaro, 834 F.2d 326 (3rd Cir. 1987), cert. denied, 486 U. S. 1006 (1988)

Toombs v. Bell, 798 F.2d 297 (8th Cir. 1986)

Ramos v. Lamm, 639 F.2d 559 (10th Cir. 1980), cert. denied, 450 U. S. 1041 (1981)

Medcalf v. State of Kansas, 626 F. Supp. 1179 (D. Kan. 1986)

Weaver v. Jarvis, 611 F. Supp. 40 (N. D. Ga. 1985)

MUJI 15.14 42 U.S.C. § 1983 WRONGFUL ARREST

A police officer may not arrest a person without an arrest warrant on a misdemeanor charge, unless the officer has probable cause to believe that a crime has been committed and that the person in question has committed that crime. Probable cause exists if the facts and circumstances known to the defendant, and of which the defendant had reasonably trustworthy information, are sufficient to warrant that a prudent person would believe that the suspect had committed a crime. The hunch, guess, conjecture or surmise of an officer is not enough, and there must be enough actual evidence to reasonably lead to the conclusion that the suspect has committed a crime. Thus, if you find that the defendant arrested the plaintiff without probable cause, you must find the defendant liable for a violation of the plaintiff’s constitutional rights.

References:

Brown v. Texas, 443 U. S. 47 (1979)

Dunaway v. New York, 422 U. S. 200 (1979)

Henry v. United States, 361 U. S. 98 (1959)

Brineaar v. United States, 338 U. S. 160 (1949)

Thamel v. Town of East Hartford, 373 F. Supp. 455 (D. Conn. 1974)

MUJI 15.15 42 U.S.C. § 1983 COMPENSATORY DAMAGES

If you find that the plaintiff has been deprived of a constitutional right, as defined in these instructions, it will be your duty to award the plaintiff such damages, if any, as you find from a preponderance of the evidence will fairly and adequately compensate the plaintiff for any injury or damage proximately caused by the defendant’s deprivation of the plaintiff’s constitutional right. Such compensatory damages include (1) special damages, which are designed to provide compensation for such out-of-pocket losses as past and future medical expenses, loss of wages and other earnings and loss of future earnings; and (2) general damages, which are intended to compensate for damage to reputation, personal humiliation, suffering and emotional and mental distress. 

General damages can be awarded even if no special damages are proven; likewise, special damages can be awarded even if no general damages are proven.

In awarding damages, if any, you should award the plaintiff such damages as will reasonably compensate the plaintiff for such injuries, if any, that you find were proximately caused by the defendant’s actions.

Comments

If no compensatory damages are proven, the plaintiff may be entitled to “presumed” damages. The United States Supreme Court noted as follows:

Presumed damages are a substitute for ordinary compensatory damages, not a supplement for an award that fully compensates the alleged injury. When a plaintiff seeks compensation for an injury that is likely to have occurred but difficult to establish, some form of presumed damages may possibly be appropriate.

Memphis Community School Dist. v. Stachura, 477 U. S. at 310-11 (Emphasis in original).

References:

Memphis Community School Dist. v. Stachura, 477 U. S. 299 (1986)

Guzman v. Western State Bank, 540 F.2d 948 (8th Cir. 1976)

MUJI 15.16 42 U.S.C. § 1983 DAMAGES: NO ABSTRACT VALUE FOR CONSTITUTIONAL VIOLATION

In a case brought under the Federal Civil Rights Act, the law seeks to compensate the plaintiff for any injury caused by the violation of the plaintiff’s constitutional rights. However, mere proof of a violation of a right will not support an award of compensatory damages. Compensatory damages cannot be awarded for the inherent or abstract value of a constitutional right, but, rather, such damages are to be awarded for the actual injury, if any, that results from the constitutional deprivation.

References:

Memphis Community School Dist. v. Stachura, 477 U. S. 299 (1986)

MUJI 15.17 42 U.S.C. § 1983 DAMAGES: NOMINAL DAMAGES

If you find that the defendant violated the plaintiff’s constitutional right, but also find that the plaintiff was unable to demonstrate monetary damage, you shall award the plaintiff nominal damages of a trivial sum, such as $1.00 or less.

References:

Cary v. Piphens, 435 U. S. 247 (1978)

Fassett v. Haeckel, 936 F.2d 188 (2nd Cir. 1991)

Floyd v. Laws, 929 F.2d 1390 (9th Cir. 1991)

Ruggiero v. Krzeminski, 928 F.2d 558 (2nd Cir. 1991)

O’Connor v. Denver, 894 F.2d 1210 (10th Cir. 1990)

MUJI 15.18 42 U.S.C. § 1983 DAMAGES: PUNITIVE DAMAGES

If you find that the defendant violated the plaintiff’s constitutional right, you may award the plaintiff punitive damages, which are in addition to compensatory damages, if you also find that the defendant’s conduct was malicious, wanton or oppressive, that it was motivated by evil intent, or that it manifests a reckless or callous indifference to the federally protected rights of others.

An act or failure to act is maliciously done if prompted or accompanied by ill will or spite or grudge either toward the injured person individually or toward all persons in one or more groups or categories of which the injured person is a member.

An act or a failure to act is wantonly done, if done in reckless or callous disregard of, or indifference to, the rights of one or more persons including the injured person.

An act or a failure to act is oppressively done, if done in a way or manner which injures or damages or otherwise violates the rights of another person with unnecessary harshness or severity as by misuse or abuse of authority or power, or by taking advantage of some weakness, disability or misfortune of another person.

If you award punitive damages, the amount to be awarded must be fixed with calm discretion and sound reason, and must not be awarded because of sympathy, bias or prejudice.

Punitive damages may be awarded even though no compensatory damages are proven or awarded.

References:

Carlson v. Green, 446 U. S. 14 (1990)

Larez v. City of Los Angeles, 946 F.2d 630 (9th Cir. 1991)

Erwin v. County of Manitowoc, 872 F.2d 1292 (7th Cir. 1989)

Green v. McKaslle, 788 F.2d 1115 (5th Cir. 1986)

SECTION 16: EMINENT DOMAIN / CONDEMNATION

MUJI 16.1 CONDEMNATION PROCEEDINGS

This is a condemnation proceeding, commenced under the laws of the State of Utah for the purpose of condemning and acquiring private property of the defendant landowner for a public purpose. The party commencing this action, known as the plaintiff, is _______________________, and the property owner, known as the defendant, is _____________________. The issues in this case include the value of the property being condemned by the plaintiff; severance damages, if any, to the defendant’s remaining property; and [other].

Comments

This instruction is to be given at the commencement of the case with the preliminary instructions.

References:

Utah Code Ann. § 78-34-9 (1992)

Redevelopment Agency v. Tanner, 740 P.2d 1296 (Utah 1987)

MUJI 16.2 OWNER TESTIFYING

The defendant has rendered an opinion as to the value of the property. In considering the weight to be given to the defendant’s testimony on value, you may consider the defendant’s bias and personal involvement, the defendant’s specific knowledge of the property, and the defendant’s experience and qualifications to testify regarding land value.

References:

Williams v. Oldroyd, 581 P.2d 561 (Utah 1978)

Utah State Rd. Comm’n v. Johnson, 550 P.2d 216 (Utah 1976)

MUJI 16.3 COMPARABLE SALES

Some of the witnesses have testified about sales of property similar to the property involved in this case. You may consider the price voluntarily paid for similar property under similar circumstances in helping you determine the value of the property in this case. Comparable sales are factors to be considered but are not the sole basis in determining fair market value of the property in dispute.

References:

Utah Dep’t of Transp. v. Jones, 694 P.2d 1031 (Utah 1984)

Redevelopment Agency v. Barrutia, 526 P.2d 47 (Utah 1974)

MUJI 16.4 JUST COMPENSATION

The plaintiff has the right to condemn and take the defendant’s property because of public necessity. Just compensation must be paid for the property taken. Just compensation includes the fair market value of the property taken, as well as severance damages, if any, to the remaining property.

References:

Utah Const. Art I, § 22

MUJI 16.5 COMPUTATION OF DAMAGES

In arriving at your verdict, you shall fix the just compensation to be paid to the defendant in the following manner:

1. You will decide the value of the property which the plaintiff has condemned by determining the fair market value as of [date].

2. You will also decide the amount of severance damages, if any, to the remaining property of the defendant that occurred as a result of severance of the remaining property from the portion condemned by the plaintiff and the construction of the public facility.

3. The amounts thus determined, when added together, will equal just compensation as defined in these instructions.

References:

Utah Code Ann. § 78-34-10 (1992)

State v. Ward, 112 Utah 452, 189 P.2d 113 (1948)

MUJI 16.6 BURDEN OF PROOF

The defendant has the burden of proving the fair market value of the land being acquired by the plaintiff, and severance damages to the remaining property, if any.

The plaintiff has the burden of proving that the defendant’s remaining property has been specially benefited.

References:

Utah State Rd. Comm’n v. Friberg, 687 P.2d 821 (Utah 1984)

State ex rel. Rd. Comm’n v. Taggert, 19 Utah 2d 247, 430 P.2d 167 (1967)

Utah State Rd. Comm’n v. Hansen, 14 Utah 2d 305, 383 P.2d 917 (1963)

MUJI 16.7 SEVERANCE DAMAGES

The term “severance damages” means damages to the defen-dant’s remaining property which results directly from its severance from the property condemned by the plaintiff. In determining severance damages, you shall first consider the value of the remaining property before the severance and, second, the value of the remaining property after severance. If the value after the severance is less than the value before the severance, this reduction in value is to be considered as severance damages. Severance damages must be reasonably certain and not contingent or remote.

[You shall separately determine any special benefits to the remaining property resulting from the public facility being constructed. If you find that the remaining property is specially benefited by reason of construction of that facility, then you shall determine the amount of such benefits, and this sum shall then be deducted from the amount of severance damages.

Special benefits must be distinguished from general benefits. General benefits arise from a public project which produces a general appreciation in land values in the area irrespective of whether the lands are located adjacent to the public improvement. Special benefits add to the convenience, accessibility and use of the remaining property, as distinguished from benefits arising incidentally out of the improvement and enjoyed by the public generally.

One of the distinguishing tests of a special benefit is whether or not the public facility has advanced the market value of the defendant’s remaining property beyond the mere general appreciation of the property in the neighborhood. In order to constitute a special benefit, the increased value must directly result from the particular public facility improvement for which land was taken. Special benefits must be reasonably certain and not contingent or remote.]

Comments

Portion in brackets to only be used if special benefits are an issue.

References:

Utah Code Ann. § 78-34-10 (1992)

Automatic Prod. Corp. v. Provo City, 23 Utah 2d 358, 502 P.2d 568 (1972)

MUJI 16.8 FAIR MARKET VALUE

Fair market value is the highest probable price estimated in terms of money that land would bring if exposed for sale in the open market, with a reasonable time allowed in which to find a buyer with knowledge of all the uses and purposes to which the land was adapted.

References:

Utah Code Ann. § 78-34-10 (1992)

State ex rel. Comm’n v. Silliman, 22 Utah 2d 33, 448 P.2d 347 (1968)

Utah State Rd. Comm’n v. Marriott, 21 Utah 2d 238, 444 P.2d 57 (1968)

MUJI 16.9 LOSS OF PROFITS

In arriving at your determination of fair market value of the subject property, you shall not consider alleged injury to any business or business operation conducted on or about the defendant’s property as of the date of condemnation. Nor should you consider any claim for loss of profit or income from any business operation caused by the condemnation of the land and improvements for the public use. The plaintiff in this action must pay to the defendant the fair market value of the property being acquired. Such factors as claimed damage to business operations or loss of profits are not elements which affect the fair market value, as defined in these instructions.

Comments

The drafting committee could not reach agreement on this instruction, which should be used with caution. There is authority for using an income approach in determining the value of land.

References:

State ex rel. Rd. Comm’n v. Ouzonnian, 26 Utah 2d 442, 491 P.2d 1093 (1971)

MUJI 16.10 FAIR MARKET VALUE ­ ENHANCEMENT OR DECREASE IN VALUE 

In determining the fair market value of the property which is being condemned by the plaintiff in this case, you may not consider any enhancement or decrease in property values generally which may occur and which are attributable to the purpose for which the property is being condemned.

References:

Utah Code Ann. § 57-12-13(3) (1990)

Redevelopment Agency v. Grutter, 734 P.2d 434 (1986)

MUJI 16.11 ACCESS

You are instructed that the use of the highways and streets may be limited, controlled and regulated by the exercise of the police power to the extent necessary to promote the health, safety and welfare of the public. However, the right to enter and leave a person’s land cannot be entirely cut off. Free and convenient access shall be provided to an owner who had access prior to the enact-ment of the regulation. Therefore, if you find that the property owner is left with reasonable access, the property owner is not entitled to compensation for damages resulting from such restric-tion. On the other hand, if the property owner is left without reasonable access, the property owner is entitled to such compen-sation. 

References:

State Rd. Comm’n v. Utah Sugar Co., 22 Utah 2d 77, 44 P.2d 901 (1968)

Utah Rd. Comm’n v. Hansen, 14 Utah 2d 305, 383 P.2d 917 (1963)

MUJI 16.12 INTEREST

An order has previously been issued in this case allowing the plaintiff to take possession of the property in question. The compensation awarded to the defendant by you for the taking of said property will earn interest from the date which has been established by the law. You are not to consider interest in assessing the value of the defendant’s property, nor add it to the compensation you award. I will compute and add such interest to the compensation assessed by you. You are not to consider any costs of these proceedings since any such costs will be dealt with by me in accordance with the law.

References:

Utah Code Ann. § 78-34-9 (1992)

Redevelopment Agency v. Barrutia, 526 P.2d 47 (Utah 1974)

Tracy v. Peterson, 1 Utah 2d 213, 265 P.2d 393 (1954)

MUJI 16.13 SPECULATIVE COMPENSATION

In determining just compensation, you are not to take into consideration imaginative or speculative values or damages. You are not to consider the price for which the property would sell under special or extraordinary circumstances, but only such values that are real and supported by the evidence.

References:

Utah Code Ann. § 78-34-10(2) (1992)

MUJI 16.14 RECONSTRUCTION COST, LESS DEPRECIATION 

In determining the value of the buildings and other structures situated on the land in question as of the ____________ day of ______________, 19__, you may determine the costs to reconstruct the buildings as of that date, less the depreciation and obsolescence of said structures.

In determining the amount of depreciation of the improvements, you may consider the age of the improvements, physical wear and tear of the structures, and the remaining useful life of each improvement.

In assessing obsolescence, if any, of the improvements located on the real property, you may consider the functional utility of the improvements and their usability as compared to present-day improvements.

You may also consider any economic obsolescence that may have existed at that time. Economic obsolescence is defined as those factors in the local neighborhood and environment, external to the land and buildings, which affect the usability of the facilities. If you determine that the building did not serve the surrounding areas as functionally and economically as it had as the date of original construction, you may take this factor into consideration in determining the replacement value.

References:

Utah Code Ann. §§ 78-34-10 to -11 (1992)

MUJI 16.15 ZONING CHANGE

Where there is a reasonable probability that a zoning restriction may in the near future be repealed or amended so as to permit a particular use, such likelihood may be considered if the prospect of such repeal or amendment is sufficiently likely to have an appreciable influence upon present market value.

References:

State ex rel. Rd. Comm’n v. Jacobs, 16 Utah 2d 167, 397 P.2d 463 (1964)

MUJI 16.16 VACANT LAND

You may consider the probable value of the defendant’s property for building purposes, but you are not permitted to speculate how it could best be divided or used for building purposes, or how fast it could be sold or leased. The fair market value of undeveloped land immediately before condemnation is not a speculative value based on an imaginary development. It is the fair market value as a whole in its existing state, with consideration given to the purpose or purposes to which it is best adapted. It is not proper for you to consider an undeveloped tract of land as though a subdivision thereon is an accomplished fact. It is proper for you to consider whether the highest and best use of undeveloped land is for such purposes.

Comments

The drafting committee was not unanimous in its approval of the correctness of this instruction. It should be reviewed with caution.

References:

Article I, Section 22, Utah State Const.

MUJI 16.17 HIGHEST AND BEST USE

The defendant is entitled to just compensation based upon the highest and best use for which the property was reasonably adapted on the date of taking, without limitation to the use that was actually made of the property. The highest and best use means its most advantageous and valuable use, having due regard to the existing conditions and reasonable needs or wants of the community, including such needs or wants as may probably be expected in the reasonably foreseeable future. The term “probably” means that the property would more likely than not be put to a particular use except for the taking.

An owner may show present or future uses which are sufficiently practicable and probable as to likely influence the price which an informed purchaser would have given for the property at the time of the taking. The uses which may be considered must be so reasonably probable as to have an effect on the fair market value of the land at the time of taking. A purely imaginative or speculative use cannot be considered.

In determining highest and best use, you may take into consideration: (1) the actual use of the property at the date fixed for evaluation; (2) its location; (3) its topography; (4) the use of the surrounding properties, both past and present; (5) the zoning of the property at the time in question, or the lack thereof; (6) the availability of water and utility facilities as of that time; (7) market conditions in the general vicinity; (8) the supply and demand for comparable property in the general area; and (9) any other factors which you believe the informed and willing buyer and seller would take into account in fixing the probable use of the subject property as of [date], or within the reasonably foreseeable future.

References:

State ex rel. Rd. Comm’n v. Jones, 24 Utah 2d 154, 467 P.2d 420 (1970)

State ex rel. Rd. Comm’n v. Jacobs, 16 Utah 2d 167, 397 P.2d 463 (1964)

State ex rel. Rd. Comm’n v. Tedesco, 4 Utah 2d 248, 291 P.2d 1028 (1956)

MUJI 16.18 VIEWING OF PROPERTY

You may use any information or knowledge obtained by you while viewing the property in this case only for the purpose of determining the weight and applicability of the testimony and evidence introduced in this trial.

Your view of the property is not evidence, in and of itself, upon which a verdict may be based. You may use it only to aid you in better understanding the testimony of the witnesses. 

References:

State of Utah v. White, 22 Utah 2d 102, 449 P.2d 114 (1969)

MUJI 16.19 SYMPATHY OR ANIMOSITY NOT TO BE CONSIDERED

The plaintiff has a legal right to condemn land under appropriate circumstances for the purpose of constructing public projects. You shall not assess compensation in favor of the defendant solely because the land may have been taken against the defendant’s will. Rather, your verdict shall be limited to the fair market value of the property being acquired by the plaintiff and severance damages, if any, to the remaining property.

References:

State ex rel. Rd. Comm’n v. Kendell, 20 Utah 2d 356, 438 P.2d 178 (1968)

MUJI 16.20 VALUATION OF EASEMENTS

If a portion of the defendant’s property is being taken for an easement, you can consider the following in making your assessment of just compensation:

1. Whether the easement is temporary or permanent in nature;

2. If temporary, you can consider the length of time the easement will be occupied and its impact on the value of the defendant’s remaining property;

3. In arriving at the value of a permanent easement, you can consider what uses, if any, the defendant can still make of the property; 

4. You can consider, in your determination of severance damages, whether the easement affects the value of the defendant’s remaining property.

SECTION 17: FRAUD AND DECEIT

MUJI 17.1 ELEMENTS OF FRAUD

Unless there is a confidential or fiduciary relationship between the plaintiff and the defendant, to recover on a claim for fraud, the plaintiff has the burden of proving each of the following elements by clear and convincing evidence:

1. That the defendant made a false or misleading statement; and

2. That the defendant either knew the statement was false or misleading, or that the defendant made it with reckless disregard for its truth or falsity; and

3. That the statement was of material fact; and

4. That the defendant made the statement with the intent that the plaintiff would rely on the false or misleading representation; and

5. That the plaintiff reasonably relied on the false or misleading representation; and

6. That the plaintiff suffered damages as a result of relying on the false representation.

I will explain these six elements to you in the following instructions.

Comments

Although some of the instructions in this section may be useful in negligent misrepresentation cases, they do not purport to comprise a complete set of instructions for such cases. 

References:

Taylor v. Gasor, Inc., 607 P.2d 293 (Utah 1990)

Dugan v. Jones, 615 P.2d 1239 (Utah 1980)

Pace v. Parrish, 122 Utah 141, 247 P.2d 273 (1952)

MUJI 17.2 INTENTIONAL OR RECKLESS MISREPRESENTATION

You must decide whether the defendant made a deliberate misrepresentation to the plaintiff. A deliberate misrepresentation is one that the defendant knew to be false or misleading at the time the defendant made the representation. A misrepresentation is also deliberate where the defendant was indifferent as to its truth or falsity.

References:

Christensen v. Commonwealth Land Title Ins. Co., 666 P.2d 302 (Utah 1983)

Cerritos Trucking Co. v. Utah Venture No. 1, 645 P.2d 608 (Utah 1982)

MUJI 17.3 STATEMENT OF OPINION OR BELIEF

You must decide whether the defendant’s statement was a representation of fact. Generally, a plaintiff may recover for fraud only if the defendant’s misrepresentations were in the form of facts and not opinions.

References:

Cerritos Trucking Co. v. Utah Venture No. 1, 645 P.2d 608 (Utah 1982)

MUJI 17.4 PUFFING AND SALES TALK

One form of opinion is known as “puffing.” “Puffing” is an expression of an opinion concerning the quality of an item. Such statements are typically made by salespersons. Puffing is not to be taken seriously, is not to be relied on, and is not binding as a legal obligation or promise.

References:

Berkeley Bank v. Meibos, 607 P.2d 798 (Utah 1980)

Ackerman v. Bramwell Inv. Co., 80 Utah 52, 12 P.2d 623 (1932)

IJI § 44.11. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 17.5 PROMISES AND STATEMENTS OF FUTURE PERFORMANCE

Ordinarily, a mere promise to perform an act in the future is not a statement of fact, nor is it a material representation. However, a promise made with no intention of performing as promised may constitute a fraudulent misrepresentation if the promise was part of a plan to deceive the plaintiff.

References:

Cerritos Trucking Co. v. Utah Venture No. 1, 645 P.2d 608 (Utah 1982)

Hull v. Flanders, 83 Utah 158, 27 P.2d 56 (1933)

MUJI 17.6 MATERIAL FACT

You must decide whether the defendant’s statement related to a material fact. A fact is “material” if it relates directly to the transaction (or agreement) in question, and is relevant to the plaintiff’s decision to enter into the transaction (or agreement).

References:

Davis Stock Co. v. Hill, 2 Utah 2d 20, 268 P.2d 988 (1954)

MUJI 17.7 INTENT TO INDUCE RELIANCE

You must decide whether the defendant intended to induce the plaintiff to rely on the representation. That is, you must decide whether the defendant made the representation for the purpose of causing the plaintiff to take some action, or causing the plaintiff not to act. The representation need not have been made directly to the plaintiff. It is sufficient if the defendant made a misrepresen-tation of fact to another with the intent that it would be trans-mitted to the plaintiff.

References:

Ellis v. Hale, 13 Utah 2d 279, 373 P.2d 382 (1962)

MUJI 17.8 REASONABLE RELIANCE

You must decide whether the plaintiff relied upon a misrepresentation, and whether the plaintiff’s reliance was reasonable under the circumstances. In determining whether the plaintiff reasonably relied upon a misrepresentation, you may consider the respective age, intelligence, experience, mental condition, and knowledge of each party, along with their relationship, and their access to information.

References:

Mikkelson v. Quail Valley Realty, 641 P.2d 124 (Utah 1982)

Berkeley Bank for Coops. v. Meibos, 607 P.2d 1369 (Utah 1980)

Cheever v. Schramm, 577 P.2d 951 (Utah 1978)

Pace v. Parrish, 122 Utah 141, 247 P.2d 273 (1952)

MUJI 17.9 ACTUAL DAMAGE

The plaintiff must prove that, as a result of relying upon the misrepresentation, the plaintiff has suffered injury or loss. 

References:

Dilworth v. Lauritzen, 18 Utah 2d 386, 424 P.2d 136 (1967)

Child v. Hayward, 16 Utah 2d 351, 400 P.2d 758 (1965)

MUJI 17.10 FRAUDULENT OMISSION ­ CONFIDENTIAL OR FIDUCIARY RELATIONSHIP

You must decide whether the defendant was under a duty to disclose material facts to the plaintiff. If the defendant had such a duty and failed to disclose material facts, the defendant may be liable for fraud.

A duty to disclose would exist if the parties had a confidential or fiduciary relationship at the time of the concealment or non-disclosure. A confidential or fiduciary relationship would exist if the plaintiff placed trust and confidence in the defendant, the plaintiff reasonably relied on the defendant’s guidance, and the defendant was able to exercise influence over the plaintiff. Ordinarily, a confidential or fiduciary relationship cannot be based merely on friendship or social or religious affiliation between the parties. 

A duty to disclose does not exist where the facts are reasonably within the knowledge of both parties and the parties deal at arm’s length.

Comments

Section 25, Vicarious Liability, includes other instructions on fiduciary relationships. One or more of those instructions may need to be given. This instruction is not meant to preclude other instructions on the duty to disclose, for example where the defendant has superior knowledge. 

References:

Sugarhouse Fin. Co. v. Anderson, 610 P.2d 1369 (Utah 1980)

Blodgett v. Martsch, 590 P.2d 298 (Utah 1978)

Thatcher v. Peterson, 20 Utah 2d 290, 437 P.2d 213 (1968)

Elder v. Clawson, 14 Utah 2d 379, 384 P.2d 802 (1963)

MUJI 17.11 MEASURE OF COMPENSATORY DAMAGES

If you decide that the defendant is liable to the plaintiff, you must decide how much money will reasonably compensate the plaintiff for any injury or loss proximately caused by the defendant’s fraud.

In awarding the plaintiff compensation, you should consider the amount needed to place the plaintiff in the same position in which the plaintiff would have been had the defendant’s representations been true.

[ALTERNATIVE]

In awarding the plaintiff compensation, you should consider the difference between the actual value of the property purchased, and the value it would have had if the defendant’s representations had been true. You may award any additional damages which were proximately caused by the defendant’s misrepresentations.

References:

Dugan v. Jones, 615 P.2d 1239 (Utah 1980)

SECTION 18: EMPLOYEE RIGHTS

MUJI 18.1 EMPLOYMENT CONTRACT ­ DEFINITION

A contract of employment is a contract by which one person, called the employer, engages another person, called the employee, to do something for the benefit of the employer or a third person for which the employee receives compensation. The contract may be oral or written.

Comments

This instruction should be given in all wrongful termination cases.

References:

BAJI 10.00 (1987 New.). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 18.2 EXPRESS EMPLOYMENT CONTRACT

There is an express employment contract when the employee and employer agree with one another orally or in writing that they are entering into a formal contract setting forth terms on which the employer will employ the employee.

Comments

The express/implied distinction is only briefly noted in Berube v. Fashion Centre Ltd., 771 P.2d 1033 (Utah 1989), but the court does say that an implied agreement or term cannot contradict an express contract term. It is therefore important that the jury understand that “express” does not mean an agreement or term that is merely implied.

References:

BAJI 10.11 (1987 New.). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 18.3 EMPLOYMENT AT-WILL

When an employee is not hired for a specified period of time, the law presumes that either the employer or the employee may terminate the employment relationship “at will,” that is, at any time for any reason or no reason at all. When the employment relationship is “at-will,” there does not have to be any reason for the termination other than the employer’s desire to discontinue the employment relationship. In such event, the employer is not liable to the employee for terminating the employment relationship. Likewise, an employee may terminate an at-will relationship at any time for any reason and is not liable to the employer.

Comments

This instruction is not to be used when there is an express contract.

References:

Johnson v. Morton Thiokol, 818 P.2d 997 (Utah 1991)

Brehany v. Nordstrom, 812 P.2d 49 (Utah 1991)

Hodges v. Gibson Product Co., 811 P.2d 151 (Utah 1991)

Caldwell v. Ford, Bacon & Davis Utah, Inc., 777 P.2d 43 (Utah 1989)

Berube v. Fashion Centre Ltd., 771 P.2d 1033 (Utah 1989)

Rose v. Allied Development Co., 719 P.2d 83 (Utah 1986)

Bihlmaier v. Carson, 603 P.2d 790 (Utah 1972)

Held v. American Linen Supply Co., 307 P.2d 210 (Utah 1957)

MUJI 18.4 REBUTTING THE PRESUMPTION OF AT-WILL EMPLOYMENT

The “at-will” relationship between an employer and an employee is only a presumption. This presumption can be overcome when the employee proves the existence of an “implied” contract that the employee’s employment would not be terminated except for certain conduct or pursuant to certain procedures.

Comments

This instruction is not to be used where there is an express employment contract.

This instruction, as well as several that follow, presumes that it is the employee-plaintiff who is asserting the existence of an implied employment contract. The instruction would be revised in the case of an employer asserting the existence of an implied employment contract. See Comments to MUJI 18.6.

References:

Hodgson v. Bunzl Utah, Inc., 844 P.2d 331 (Utah 1992)

Sanderson v. First Security Leasing Co., 844 P.2d 303 (Utah 1992)

Johnson v. Morton Thiokol, Inc., 818 P.2d 997 (Utah 1991)

MUJI 18.5 BURDEN OF PROOF IN ESTABLISHING THE EXISTENCE OF AN IMPLIED CONTRACT

The employee has the burden of proving, by a preponderance of the evidence, that there was an implied employment contract between the employee and the employer. That is, the employee has the burden of establishing that, although there was no express employment contract, the employer and the employee nevertheless agreed that the employee would be employed on terms other than “at will.”

References:

Hodgson v. Bunzl Utah, Inc., 844 P.2d 331 (Utah 1992)

Sanderson v. First Security Leasing Co., 844 P.2d 303 (Utah 1992)

Johnson v. Morton Thiokol, Inc., 818 P.2d 997 (Utah 1991)

MUJI 18.6 IMPLIED EMPLOYMENT CONTRACT

In order to find that an implied employment contract exists, the plaintiff must prove that:

1. The employer intended that the employee’s employment would not be terminated except for certain conduct or pursuant to certain procedures; and

2. The employer communicated its intent to the employee; and

3. The communication was sufficiently clear and definite so that the employee could reasonably believe that the employer was offering employment on terms other than “at will.”

To determine the meaning of an implied contract, the intent of the parties and the circumstances as a whole must be considered.

Comments

The specific phrase or phrases describing the operative term(s) of the implied contract, such as “except for certain conduct or pursuant to certain procedure,” should be edited according to specific employment issue(s) in the case.

This instruction does not address possible evidentiary grounds for an implied contract. See Johnson v. Morton Thiokol, Inc., 818 P.2d at 1002 (Utah 1991). However, the evidence must be sufficient to fulfill the requirements of a unilateral contract. An employee manual or bulletin may create binding contract terms only if those terms are consistent with the meaning of the contract as a whole. In addition, evidence of conduct or oral statements may establish an implied contract, even without the support of written policies, bulletins or handbooks, if the conduct or oral statements meet the standards for a unilateral contract. Such evidence must be strong enough to overcome any inconsistent written policies and disclaimers.

References:

Johnson v. Morton Thiokol, Inc., 818 P.2d 997 (Utah 1991)

MUJI 18.7 THE PROVISIONS OF AN IMPLIED EMPLOYMENT CONTRACT

For conduct, writings, or oral statements to be a provision of an implied employment contract, such conduct, writings or statements must be sufficiently definite and clear so that it is possible to determine whether or not the provision has been violated. If an asserted provision is so uncertain that there is no basis to decide whether the provision has been kept or broken, then such provision is not part of an implied employment contract.

References:

Hodgson v. Bunzl Utah, Inc., 844 P.2d 331 (Utah 1992)

Johnson v. Morton Thiokol, Inc., 818 P.2d 997 (Utah 1991)

Restatement (Second) of Contracts § 33 (1979)

MUJI 18.8 IMPLIED EMPLOYMENT CONTRACT ­ NEW TERMS

An implied employment contract may be modified or replaced by subsequent writings, conduct, or oral statements of the employer. When an employer communicates to the employee new policies, procedures or other conditions of employment and the employee chooses to continue the employment, a new or modified implied employment contract is formed. The new terms of the new or modified implied contract supersede the prior terms.

References:

Johnson v. Morton Thiokol, Inc., 818 P.2d 997 (Utah 1991)

Brehany v. Nordstrom, Inc., 812 P.2d 49 (Utah 1991)

MUJI 18.9 BREACH OF AN IMPLIED EMPLOYMENT CONTRACT

If an implied employment contract is proven to exist, the employer breaches the contract if it discharges the employee without substantially complying with the terms of the implied contract. The employer does not have to comply strictly or literally with the terms of the contract as long as it substantially complies with the contract. Substantial compliance occurs when the employer’s conduct satisfies the substantial interests of the parties, i. e., the purposes or reasons for the contractual terms, even if the employer does not strictly comply with every technical detail of the contract.

References:

Lowe v. Sorensen Research Co., 779 P.2d 668 (Utah 1989)

Berube v. Fashion Centre, Ltd., 771 P.2d 1033 (Utah 1989)

Piacitelli v. Southern Utah State College, 636 P.2d 1063 (Utah 1981)

Gilmore v. Community Action Program, 775 P.2d 940 (Utah Ct. App. 1989)

MUJI 18.10 DEFINITION OF PUBLIC POLICY

Public policy is that principle of law which holds that one should not do something that injures the public, or is against the public good.

Public policy is usually defined by legislative enactments, constitutional standards and court decisions that establish standards for the protection of the public or promotion of the public interest. Such a standard must be clear and substantial to be a public policy under Utah law.

Comments

This instruction is intended only as a general orientation for the jury. It is expected that the court will decide whether a particular asserted public policy is in fact a public policy recognized under Utah law. See Heslop v. Bank of Utah, 839 P.2d at 837; Peterson v. Browning, 832 P.2d at 1281. Because the jury is expected to decide only whether the defendant violated the particular public policy at issue, this general instruction may not be appropriate or necessary. Instead, an instruction on the particular public policy at issue might be preferred.

References:

Heslop v. Bank of Utah, 839 P.2d 828 (Utah 1992)

Peterson v. Browning, 832 P.2d 1280 (Utah 1992)

Berube v. Fashion Centre, Ltd., 771 P.2d 1033 (Utah 1989)

MUJI 18.11 WRONGFUL DISCHARGE IN VIOLATION OF PUBLIC POLICY

To establish that an employee was discharged in violation of Utah public policy, the plaintiff must prove:

1. That the defendant violated the public policy by (a) requiring the plaintiff to engage in conduct violating the policy, or (b) punishing the plaintiff for engaging in conduct furthering the policy; and

2. The defendant’s violation of the public policy was a substantial factor in the plaintiff’s discharge.

Comments

This formulation of the elements of a public policy wrongful discharge is taken directly from Heslop v. Bank of Utah, 839 P.2d 828 (Utah 1992). The particular operative phrase used in paragraph 1. e. g., “requiring the plaintiff to engage in conduct violating the policy,” should be edited according to the specific fact pattern of the case. Generally, three types of fact patterns are recognized in public policy wrongful discharge cases: (1) where the employee is discharged for exercising a legal right or privilege, e. g., applying for workers’ compensation benefits; (2) where the employee is discharged for performing a public obligation, e. g., serving on a jury or being a “whistleblower” regarding significant misconduct by the employer (Heslop); and (3) where the employee is discharged for refusing to commit an illegal or wrongful act (Peterson). Wrongful discharge in violation of public policy is a tort cause of action which provides for the recovery of tort damages.

References:

Heslop v. Bank of Utah, 839 P.2d 828 (Utah 1992)

Peterson v. Browning, 832 P.2d 1280 (Utah 1992)

Berube v. Fashion Centre, Ltd., 771 P.2d 1033 (Utah 1989)

MUJI 18.12 DAMAGES FOR BREACH OF EMPLOYMENT CONTRACTS

If an employer has terminated the employee in breach of an express or implied contract, you may award the employee both general and consequential damages.

General damages are the amount of compensation and benefits that the employee would have received from the employer during the period you find that the employment was reasonably certain to have continued, less any amounts that the employer proves the employee received or could have received with reasonable effort from other employment during the same period.

Consequential damages are those damages that were within the contemplation of the parties or were reasonably foreseeable by the parties at the time the contract was made. That is, consequential damages are damages (other than lost compensation and benefits) that directly flow from the employer’s breach of the employment agreement.

Comments

Attorney fees may be available as consequential damages in employment contract lawsuits. Heslop v. Bank of Utah, 839 P.2d 828, 837 (Utah 1992).

References:

Berube v. Fashion Centre, Ltd., 771 P.2d 1033 (Utah 1989)

Erickson v. PI, 73 Cal. App. 3d 850 (1977)

Parker v. Twentieth Century Fox Film Corp., 3 Cal. 3d 176 (1970)

MUJI 18.13 BREACH OF EMPLOYMENT CONTRACT ­ EMPLOYEE’S DUTY TO MITIGATE DAMAGES

An employee who was damaged as a result of a breach of an employment contract by the employer has a duty to take steps to minimize the damage by making reasonable efforts to find comparable employment.

If the employee found new employment, the amount earned by the employee must be deducted from any damages awarded to the employee. If the employee, through reasonable efforts, could have found comparable employment, any amount that the employee could have earned in comparable employment must be deducted from the amount of damages awarded to the employee.

References:

BAJI 10.16 (1987 New). Reprinted with permission; copyright © 1986 West Publishing Company

SECTION 19: BUSINESS TORTS / INTERFERENCE WITH CONTRACT

MUJI 19.1 INTENTIONAL INTERFERENCE WITH PROSPECTIVE ECONOMIC RELATIONS: ELEMENTS OF LIABILITY

To find for the plaintiff on the plaintiff’s claim that the defendant interfered with the plaintiff’s prospective economic relations, you must find that the plaintiff proved that the defendant intentionally interfered with the plaintiff’s existing or potential economic relations, for an improper purpose or by improper means, thereby causing economic injury to the plaintiff.

References:

Leigh Furniture & Carpet Co. v. Isom, 657 P.2d 293 (Utah 1982)

Sampson v. Richins, 770 P.2d 998 (Utah Ct. App. 1989)

MUJI 19.2 EXISTENCE OF ECONOMIC RELATIONSHIP

The plaintiff contends that, at the time of the defendant’s conduct, a business relationship existed between the plaintiff and [third party] with an expectancy or likelihood of future economic benefit for the plaintiff. You must first determine whether such an expectancy existed.

In determining this question, the expectancy need not be evidenced by a contract. It is sufficient if you find from the evidence that there were either dealings or a course of conduct between the plaintiff and [third party] from which a reasonable expectation of future economic benefit arose. The plaintiff must show this expected benefit with some degree of specificity, such that it is a realistic expectation, but it need not be shown with certainty, because prospective things are necessarily uncertain. The law requires more than a mere hope or optimism; what is required is a reasonable likelihood or probability.

References:

Leigh Furniture & Carpet Co. v. Isom, 657 P.2d 293 (Utah 1982)

Model Jury Instructions for Business Tort Litigation No. 2.03[1] (A. B. A. 1988)

MUJI 19.3 KNOWLEDGE

To find for the plaintiff, you must also find that the defendant knew or should have known of the existence of the plaintiff’s expectancy. To have knowledge means that the defendant has specific information concerning the plaintiff’s expectancy which the defendant discovered or which was brought to the defendant’s attention by others, or that from the facts and circumstances of which the defendant had knowledge, the defendant should have known of the existence of such expectancy.

References:

Leigh Furniture & Carpet Co. v. Isom, 657 P.2d 293 (Utah 1982)

Model Jury Instructions for Business Tort Litigation No. 2.04[1] (A. B. A.1988)

MUJI 19.4 DEFINITION OF IMPROPER PURPOSE

The element of “improper purpose” is satisfied if the plaintiff proves by a preponderance of the evidence that the defendant’s predominant purpose was to injure the plaintiff or the plaintiff’s business.

References:

Leigh Furniture & Carpet Co. v. Isom, 657 P.2d 293 (Utah 1982)

Sampson v. Richins, 770 P.2d 998 (Utah Ct. App. 1989)

MUJI 19.5 DEFINITION OF IMPROPER MEANS

The element of “improper means” is satisfied when the means used to interfere with the plaintiff’s economic relations are contrary to law, such as [cite statute, regulation or other rule alleged to be violated]. In addition, “improper means” include acts of violence, threats or other intimidation, deceit or misrepre-sentation, bribery, unfounded litigation, defamation, or disparaging falsehood. Means may also be “improper” because they violate an established standard of a trade or profession.

References:

Leigh Furniture & Carpet Co. v. Isom, 657 P.2d 293 (Utah 1982)

Sampson v. Richins, 770 P.2d 998 (Utah Ct. App. 1989)

MUJI 19.6 FURTHER DEFINITION OF IMPROPER MEANS

A deliberate breach of contract, even when used to secure economic advantage, is not, by itself, an “improper means”; nor is an immediate purpose to inflict injury, by itself, which does not predominate over other legitimate purposes, an “improper means.” However, they may constitute “improper purpose” in combination. As a result, a breach of contract committed for the immediate purpose of injuring the other contracting party is an “improper means” that will satisfy this element of the cause of action for intentional interference with prospective economic relations.

References:

Leigh Furniture & Carpet Co. v. Isom, 657 P.2d 293 (Utah 1982)

MUJI 19.7 INTERFERENCE WITH CONTRACT: NOMINAL DAMAGES

If you find that the plaintiff is entitled to a verdict in accordance with these instructions, but you do not find that the evidence before you is sufficient to show that the plaintiff has sustained any substantial damages, then you may return a verdict for the plaintiff on one or more of the theories of liability and fix the amount of the compensatory damages in a nominal sum, such as $1. Such a verdict would determine the rights of the parties, and I can then issue orders directing their future conduct.

References:

Model Jury Instructions for Business Tort Litigation No. 2.10[2] (A. B. A. 1988)

MUJI 19.8 INTERFERENCE WITH CONTRACT: ELEMENTS OF LIABILITY

For the plaintiff to recover against the defendant for interference with contract, the plaintiff must prove, by a preponderance of the evidence, each of five things:

1. That, at the time of the defendant’s acts which are complained of, the plaintiff was a party to a valid contract with [third party];

2. That the defendant either knew of the existence or should have known of the existence, of that contract;

3. That the acts of the defendant in inducing [third party] to breach the contract with the plaintiff were intentional;

4. That, as a proximate result of the defendant’s acts, [third party] was induced to breach the contract with the plaintiff; and

5. That, as a direct and proximate result of the defendant’s conduct, the plaintiff suffered damage.

If you find from your consideration of all of the evidence that the plaintiff has proved each of these elements by a preponderance of the evidence, then you must find in favor of the plaintiff on the question of liability.

References:

Soter v. Wasatch Dev. Corp., 21 Utah 2d 224, 443 P.2d 663 (1968)

Restatement (Second) of Torts § 766 (1977)

Model Jury Instructions for Business Tort Litigation No. 1.03[1] (A. B. A.1988)

MUJI 19.9 REQUIREMENT OF A CONTRACT

A contract may be defined simply as an oral or written agreement, which the law will enforce, to do or not to do a particular thing in exchange for adequate consideration. A contract is deemed to be valid if it is not illegal, in restraint of trade, or otherwise opposed to public policy. A contract is considered to be in full force and effect between the parties if, at the time in question, the agreement had not terminated, expired, or otherwise been rendered ineffective.

Therefore, in order for you to find the existence of a contract sufficient to meet the plaintiff’s burden of proof, you must find that there was, in effect, at the time of the actions complained of, an agreement between the plaintiff and [third party] to [describe terms of contract], which agreement was neither illegal, nor in restraint of trade, nor otherwise opposed to public policy.

References:

Model Jury Instructions for Business Tort Litigation No. 1.03[2] (A. B. A.1988)

MUJI 19.10 REQUIREMENT OF KNOWLEDGE

To find for the plaintiff, you must also find that the defendant knew of the existence of the contract between the plaintiff and [third party]. For this purpose the defendant need not have had actual knowledge of this specific contract. It is enough that, from the facts and circumstances of which the defendant had knowledge, the defendant should have known of the existence of the contractual relationship between the plaintiff and [third party]. 

References:

Leigh Furniture & Carpet Co. v. Isom, 657 P.2d 293 (Utah 1982)

Model Jury Instructions for Business Tort Litigation No. 1.03[3][3](A. B. A. 1988)

MUJI 19.11 REQUIREMENT OF INTENT

In order for the plaintiff to prevail on the claim of interference with contract, the plaintiff must also prove that the defendant intended to induce [third party] to breach the contract with the plaintiff. Conduct is intentional if done deliberately, with the purpose of inducing [third party] to breach the contract with the plaintiff.

References:

Model Jury Instructions for Business Tort Litigation No. 1.03[4][a](A. B. A. 1988)

MUJI 19.12 SUMMARY OF REQUIREMENT OF INTENT

In determining whether the defendant intentionally interfered with the contract between the plaintiff and [third party], you should consider the defendant’s conduct. In the absence of evidence to the contrary, you may draw the inference that the defendant intended the natural and probable consequences of the defendant’s conduct or lack of conduct. You may infer that the defendant intended the consequences of the acts or omissions where one standing in those circumstances, and possessing the knowledge of the defendant, should reasonably have expected that result from the same act knowingly done, or knowingly omitted. If you thereby find that the defendant’s conduct was in willful violation of a known contractual right of the plaintiff, then the requisite intent was present.

References:

Model Jury Instructions for Business Tort Litigation No. 1.03[4][e](A. B. A. 1988)

MUJI 19.13 BREACH REQUIREMENT

For the plaintiff to prevail on the plaintiff’s claim against the defendant, you must find that the contract in question has been breached. This means that you must find that the [third party] failed to perform as [third party] agreed to do under the terms of the contract, as expressed or implied.

References:

Model Jury Instructions for Business Tort Litigation No. 1.03[5][b](A. B. A. 1988)

MUJI 19.14 DEFENSES: JUSTIFICATION

If the defendant acted to protect the defendant’s existing legal economic interest, you may find that the defendant’s conduct in inducing the breach of contract between the plaintiff and [third party] was not improper. Existing economic interests may include property interests, contract rights, a financial interest in the affairs of the person induced, [other facts specific to the case]. The exercise of a legal right is justification and is a complete defense to the claim for intentional interference with contract.

The pursuit of generalized competition is not alone sufficient to justify conduct that induced a breach of the plaintiff’s contract.

References:

Coronado Mining Corp. v. Marathon Oil Co., 577 P.2d 957 (Utah 1978) 

Bunnell v. Bills, 13 Utah 2d 83, 368 P.2d 597 (1962)

Model Jury Instructions for Business Tort Litigation No. 1.05[3] (A. B. A.1988)

MUJI 19.15 COMPENSATORY DAMAGES: GENERALLY

Should you find that the defendant is liable for causing a breach of the plaintiff’s contract, then you may award the plaintiff such damages as will reasonably compensate the plaintiff for the losses the plaintiff has sustained.

References:

Restatement (Second) of Torts § 774A (1976)

Model Jury Instructions for Business Tort Litigation No. 1.06[1] (A. B. A.1988)

MUJI 19.16 DAMAGES

If, after considering the evidence in this case and the instruc-tions I have given, you find the issues in favor of the plaintiff, then it is my duty to tell you what damages the plaintiff would be entitled to recover. It would be a sum which you believe, from the evidence, will fairly and reasonably compensate the plaintiff for the economic loss of the benefits of the contract or the prospective relation, or other losses caused by the interference.

In this case, the plaintiff claims that the plaintiff’s business lost profits that the plaintiff might have earned but for the defendant’s conduct. In determining damages, you may consider whether the plaintiff suffered any measurable loss of profits as a result of the defendant’s conduct.

For lost profits to be recovered, there must be a reasonable basis for calculating them. Although they cannot be taken as an exact measure of future or anticipated profits, you should consider the past profits and losses of the plaintiff’s business, together with the uncertainties and contingencies that may have affected them. You may also consider any normal increase in business that might have been reasonably expected, taking into consideration future uncertainties, such as increased competition, increased operating costs, and changes in economic trends. Evidence of losses and profits that are mere guesses, in other words speculative, remote, uncertain, or unwarranted estimates of witnesses, should not be considered.

Damages, if any, should be restricted to such losses, if any, as are proved by facts. The general rule on the subject of damages is that all damages resulting necessarily, immediately and directly from the wrong are recoverable but not those that are contingent and uncertain or mere speculation.

[Other losses for which the plaintiff seeks recovery can be inserted here.]

If you find that the plaintiff has in fact suffered damage to the plaintiff’s business or property, the fact that the precise amount of damage may be difficult to ascertain does not impair the plaintiff’s right to recover damages.

While the law places a burden upon the plaintiff to prove such facts as will enable you to arrive at the amount of damages with reasonable certainty, it is not necessary that the plaintiff prove the amount of those damages with mathematical precision. It is only required that the plaintiff present such evidence as might reasonably be expected to be available under the circumstances.

You are permitted to determine the amount of damages by estimation or approximation, so long as a reasonable basis for such estimate or approximation is shown with reasonable certainty. You may use any formula or theory for determining damages which is based upon the evidence in the case and which you believe to be reasonable; you are not bound to reject a formula or theory simply because it does not measure damages to the exact dollar and cent.

References:

Sampson v. Richins, 770 P.2d 998 (Utah Ct. App. 1989)

Restatement (Second) of Torts § 774A (1979)

Model Jury Instructions for Business Tort Litigation Nos. 1.06[2], 2.10[2](A. B. A. 1988)

MUJI 19.17 THEORY OF INJURIOUS FALSEHOOD (DISPARAGEMENT, TRADE LIBEL)

In this case the plaintiff seeks to recover monetary damages from the defendant for what the plaintiff claims to be an injurious falsehood published by the defendant.

That is, the plaintiff contends that the defendant made a false statement to others concerning the plaintiff’s [specify goods or services involved], specifically that it [set forth statement alleged to be derogatory], and that the plaintiff suffered certain losses as a result.

The law recognizes that, in certain circumstances, a person who makes a statement about another person’s goods or services, which is reasonably understood by those who hear or read the statement to cast doubt upon or disparage the quality of those goods or services, may be liable for the monetary loss to a the plaintiff which flows directly from the making of the statement.

References:

Model Jury Instructions for Business Tort Litigation No. 3.02[1] (A. B. A.1988)

MUJI 19.18 INJURIOUS FALSEHOOD ­ ELEMENTS

To find the defendant liable to the plaintiff for an injurious falsehood, you must find from a preponderance of the evidence:

1. That the defendant made a statement that was published to others, and that the statement was reasonably understood by those who heard or read it to cast doubt [or was intended to be, and was in fact understood to cast doubt] upon the quality of the plaintiff’s [specify goods or services involved];

2. That the statement was false;

3. That the statement was made by the defendant with malice; and 

4. That the statement was a proximate cause of monetary loss to the plaintiff.

Comments

The bracketed alternative phrasing pertains to circumstances where a disparaging meaning was intended and was in fact understood, although presumably a reasonable person would not have so understood it. See Restatement (Second) of Torts § 629 & comment f (1976). 

References:

Direct Import Buyers Ass’n v. KSL, Inc., 538 P.2d 1040 (Utah 1975)

1 Business Torts § 6.03 (Joseph D. Zamore et al. eds., 1990)

Model Jury Instructions for Business Tort Litigation Nos. 3.02[2]-[3](A. B. A. 1988)

MUJI 19.19 ELEMENTS ­ PUBLICATION

In order for the plaintiff to prevail on the plaintiff’s claim, the plaintiff must prove that the defendant made a statement that was published to others, that is, that the defendant made a statement that was communicated to a person other than the plaintiff [or if a corporation, to the plaintiff’s officer(s)], either orally, or in writing, or in any other manner.

Comments

Whether the statement must be made directly to, or in the presence of a customer or potential customer is not addressed by the reported Utah cases. See B. Y. U. J. Legal Stud., Summary of Utah Law: Intentional Injuries to Persons and Property § 10.35 (1984). Compare Cawrse v. Signal Oil Co., 103 P.2d 729 (Or. 1940) with Burkett v. Griffith, 27 P. 527 (Cal. 1891). Model Jury Instructions for Business Tort Litigation No. 3.03[1] (A. B. A. 1988) (“The plaintiff contends that the defendant published a statement to the plaintiff’s customers and potential customers    ”). Restatement (Second) of Torts § 631 (1977) discusses the parameters of a defendant’s liability for re-publication by a third person.

References:

Restatement (Second) of Torts §§ 623A comment e, 630 (1976)

W. Page Keeton et al., Prosser and Keeton on the Law of Torts § 128, at 967 (5th ed. 1984)

1 Business Torts § 6.03[2] (Joseph D. Zamore et al. eds., 1990)

MUJI 19.20 ELEMENTS ­ DISPARAGING STATEMENT

The plaintiff must also prove that the defendant made a statement that was understood to refer to the plaintiff’s [goods and/or services] and that a reasonable person would understand [or was intended and was in fact understood] to cast doubt on the quality of the plaintiff’s [goods and/or services].

References:

Model Jury Instructions for Business Tort Litigation No. 3.04[1] (A. B. A.1988)

1 Business Torts § 6.03[2][c] (Joseph D. Zamore et al. eds., 1990)

W. Page Keeton et al., Prosser and Keeton on the Law of Torts § 128, at 967 (5th ed. 1984)

Restatement (Second) of Torts § 629 & comment f (1976)

MUJI 19.21 ELEMENTS ­ DISPARAGING STATEMENT ­ PLAIN MEANING

In considering whether any statement that the plaintiff contends was made by the defendant refers to the plaintiff’s [goods and/or services], and casts doubt on their quality, you should consider the plain meaning of the words used in the ordinary and popular sense in which the general public would understand them. You should also consider the statement in its complete context rather than dwell upon particular words or phrases in isolation from others. You must consider the defendant’s statement as a whole, and give the defendant’s words such meaning as would be given by persons of ordinary understanding or intelligence.

References:

Model Jury Instructions for Business Tort Litigation No. 3.04[4] (A. B. A. 1988)

MUJI 19.22 ELEMENTS ­ FALSITY

The plaintiff must also prove by a preponderance of the evidence that the defendant’s alleged statement was false. A statement is false if it is not true when made. To be false, the statement must be a statement of fact, not opinion or speculation. A statement of pure opinion cannot be false. A statement of the fact or facts that form the basis of an opinion may, however, be false if not true when the statement is made.

Comments

The plaintiff bears the burden of proof of falsity. Restatement (Second) of Torts § 651(1)(c) (1977); W. Page Keeton et al., Prosser and Keeton on the Law of Torts § 128, at 967 & n.64 (5th ed. 1984). While at common law, an expression of pure opinion might be actionable, cases considering the First Amendment in the context of defamation suggest that liability for mere opinion is constitutionally impermissible. See, e. g., Gertz v. Robert Welch, Inc., 418 U. S. 323, 339-40 (1974). Under these cases, “it will be only a statement of fact, whether expressed or implied, that is actionable.” Restatement (Second) of Torts § 634 comment c (1976); see also id. § 623A comment c. Even at common law, mere “puffing,” product comparisons, or claims of superiority by a competitor are not actionable “so long as they contain no specific false factual assertions.” 1 Business Torts § 6.03[2][b], at 6-50 (Joseph D. Zamore et al. eds., 1990). It has been suggested that to be actionable, a statement should be “verifiable or refutable on the basis of objective evidence.” Id.; Keeton et al., supra, § 128, at 967 n. 68.

References:

Direct Import Buyers Ass’n v. KSL, Inc., 538 P.2d 1040 (Utah 1975)

1 Business Torts § 6.03[2][b] (Joseph D. Zamore et al. eds., 1990) 

MUJI 19.23 ELEMENTS ­ MALICE

The plaintiff must also prove that the defendant made the statement with malice. A false statement is made with malice if the person making it intends that the publication of the statement will cause injury, harm or loss to the interests of another, or that such injury, harm or loss was reasonably foreseeable, and the person making it either (1) knows that the statement is false, or (2) acts in reckless disregard of whether it is true or false.

References:

Direct Import Buyers Ass’n v. KSL, Inc., 538 P.2d 1040 (Utah 1975)

Restatement (Second) of Torts §§ 623A, 629 (1976)

1 Business Torts § 6.03[2][d] (Joseph D. Zamore et al. eds., 1990)

B. Y. U. J. Legal Stud., Summary of Utah Law: Intentional Injuries to Persons and Property § 10.34 & n.122 (1984)

SECTION 20: OFFICERS, DIRECTORS, PARTNERS, INSIDERS LIABILITY (Reserved)

SECTION 21: INSURANCE COMPANY’S OBLIGATIONS

MUJI 21.1 CIRCUMSTANCES UNDER WHICH MISREPRESENTATION IN APPLICATION WILL VOID INSURANCE COVERAGE

The failure to disclose information or the affirmative misrepresentation of information on an insurance application will void coverage under the insurance policy if:

1. The insurer relies on the omission or misrepresentation and the nondisclosed or misrepresented fact is material to the insurer; or

2. The insurer relies on the omission or misrepresentation and the applicant’s omission or misrepresentation was made with an intent to deceive the insurer; or

3. The fact omitted or misrepresented contributed directly to the loss for which coverage is claimed.

Failure to correct, within a reasonable time, any representation that becomes incorrect because of a change in circumstances is a misrepresentation.

References:

Utah Code Ann. § 31A-21-105(2), (4) (1991)

MUJI 21.2 MATERIALITY OF MISREPRESENTATION

The materiality of a misrepresented fact or omission is determined by the probable and reasonable effect that a truthful disclosure would have had upon reasonable insurers in determining [the advantages of the proposed contract] [to accept or reject the proposed contract].

References:

Hardy v. Prudential Ins. Co. of Am., 763 P.2d 761 (Utah 1988)

Berger v. Minnesota Mut. Life Ins. Co., 723 P.2d 388 (Utah 1986)

MUJI 21.3 INFORMATION NOT REQUESTED BY INSURER

An applicant’s failure to disclose information not requested by the insurer cannot be used by the insurer as a defense to an action against it.

References:

Utah Code Ann. § 31A-21-105(4) (1991)

MUJI 21.4 RELATIONSHIP BETWEEN INSURER AND INSURED

The relationship between insurer and insured is contractual. The insurance policy does not create a relationship of trust or reliance between the parties, but simply obligates the insurer to pay the covered claims submitted by the insured in accordance with the policy. Without more, a breach of the terms of the policy can give rise only to a claim for damages under the policy.

References:

Beck v. Farmers Ins. Exch., 701 P.2d 795 (Utah 1985)

MUJI 21.5 IMPLIED DUTY OF GOOD FAITH

In every insurance policy there is an implied duty of good faith and fair dealing. This applies to both parties. This means that both the insured and the insurer must act in good faith and deal fairly with each other as they perform their obligations under the policy.

References:

Beck v. Farmers Ins. Exch., 701 P.2d 795 (Utah 1985)

MUJI 21.6 INSURER’S DUTY

The insurer’s duty of good faith and fair dealing to the insured includes the following:

1. The insurer will diligently investigate the facts to enable it to determine whether the insured’s claim is valid.

2. The insurer will fairly evaluate the insured’s claim.

3. The insurer will thereafter act promptly and reasonably in either rejecting or settling the insured’s claim.

4. The insurer will deal with its insured as a layman and not as an expert in the subtleties of law and insurance.

5. The insurer will not injure the insured’s ability to obtain the benefits of the insurance policy.

In determining whether the insurer has breached any of these duties, it does not matter whether the insurer’s actions were intentional or inadvertent.

If the insurer has failed to meet any of these obligations, or has otherwise acted unfairly or for the purpose of injuring the insured, you should find that the insurer has breached its duty of good faith and fair dealing.

References:

Canyon Country Store v. Bracey, 781 P.2d 414 (Utah 1989)

Beck v. Farmers Ins. Exch., 701 P.2d 795 (Utah 1985)

MUJI 21.7 INSURED’S DUTY

The insured’s duty of good faith and fair dealing to the insurer includes the following:

1. The insured will promptly provide full and complete information that is known to the insured which is reasonably pertinent to the insured’s claim; and

2. The insured will assist or facilitate the insurer in investigating the insured’s claim.

In determining whether the insured has breached any of these duties, it does not matter whether the insured’s actions were intentional or inadvertent.

If the insured has failed to meet any of these obligations, or has otherwise acted unfairly or for the purpose of injuring or prejudicing the insurer, you should find that the insured has breached its duty of good faith and fair dealing.

References:

Beck v. Farmers Ins. Exch., 701 P.2d 795 (Utah 1985)

Hendel v. USF&G, 192 Cal.3d 684, 237 Cal. Rptr. 667 (1987)

California Cas. Gen. Ins. Co. v. Superior Court, 173 Cal.3d 274, 218 Cal. Rptr. 817 (1985)

MUJI 21.8 REASONABLE JUSTIFICATION FOR DENIAL

If the insurer has reasonable justification to deny the claim, its refusal to negotiate or settle may not constitute a breach of its duty.

An insurer may be reasonably justified in denying a claim if the supporting law or facts are “fairly debatable” and would lead a reasonable insurance company in similar circumstances to deny the claim. “Fairly debatable” means that the laws or facts which support the insurer’s position create a reasonable likelihood that the denial of the claim would be upheld in court. In determining whether or not the insurer’s position was fairly debatable and reasonably justified, you should consider all laws or facts upon which a reasonable insurance company would rely in deciding whether to pay a claim. This would include the laws or facts supporting the insured’s position that were either known, or that should have been known, by the insurer. However, only those facts which were reasonably foreseeable by the parties at the time the contract was made and which were proximately caused by the insurer’s breach may be considered.

References:

Beck v. Farmers Ins. Exch., 701 P.2d 795 (Utah 1985)

Callioux v. Progressive Ins. Co., 745 P.2d 838 (Utah. Ct. App. 1987)

MUJI 21.9 GENERAL AND CONSEQUENTIAL DAMAGES

If you find, by a preponderance of the evidence, that the insurer breached its contractual duty of good faith and fair dealing to the insured, you may award the insured compensatory damages. Damages recoverable for the breach of this duty are damages for those injuries or losses flowing naturally from the breach, and those losses or injuries which were reasonably within the contemplation of, or reasonably foreseeable by, the parties at the time the contract was made.

In awarding these damages, you may award an amount in excess of the policy limits specified in the insurance policy. In determining the amount of damages to award, you may consider [the loss of the insured’s property] [the insured’s expenses and debt associated with the loss of the property] [the insured’s bankruptcy] [the insured’s loss of financial reputation and credit] [the insured’s loss of income or profit] [the insured’s past and future emotional suffering and mental anguish] [any other detriment naturally flowing from the insurer’s breach]. However, only those factors that were reasonably foreseeable by the parties and that were proximately caused by the insurer’s breach may be considered.

References:

Beck v. Farmers Ins. Exch., 701 P.2d 795 (Utah 1985)

MUJI 21.10 DAMAGES FOR MENTAL SUFFERING

Before you may award damages for mental suffering, you must find that the plaintiff’s mental suffering resulted from extraordinary circumstances and not from the normal process of settling a claim. You should not award damages for the mere disappointment, frustration or anxiety normally experienced in the process of filing a claim and negotiating a settlement.

References:

Beck v. Farmers Ins. Exch., 701 P.2d 795 (Utah 1985)

MUJI 21.11 INSURER’S DUTY TO INDEMNIFY

An insurer has a duty to pay, on behalf of its insured, the amount that the insured is legally obligated to pay to a third party. This duty is subject to the terms and conditions of the insurance policy, and the claim must be covered by the policy.

MUJI 21.12 INSURER’S DUTY TO DEFEND

An insurer has a contractual duty to defend its insured in any legal action that is brought against the insured by a third party. This duty is not unlimited. The duty to defend is based upon the condition that the facts asserted by a third party, if proved, establish a claim covered by the policy.

The insurer is obligated to make a good faith determination as to whether any of the third party’s claims may be covered by the policy. In making this determination, the insurer must consider all the facts known to it or which, by reasonable efforts, could be discovered by it. The duty to defend arises even if the claims against the insured are groundless, false or fraudulent. If there is a duty to defend any part of a claim, the insurer must defend all other claims, even though they are not covered under the policy.

References:

Deseret Fed. Sav. & Loan Ass’n v. United States Fidelity & Guar. Co., 714 P.2d 1143 (Utah 1986)

MUJI 21.13 INSURER’S FIDUCIARY DUTY

The duty to pay third-party claims, and to defend the insured against third-party claims, creates a situation where the insurer controls the outcome or settlement of these claims, and the insured gives up any right to direct the negotiations. The insured is fully dependent upon the insurer to see that, in dealing with claims by third parties, the insured’s best interests are protected. This situation imposes upon the insurer a fiduciary duty, which means that the insurer must act for the benefit of the insured. The fiduciary duty requires the insurer to act in good faith and give at least as much consideration to protecting the interests of its insured as it would in protecting its own interests.

An insurer owes its insured a duty to accept an offer of settlement within the policy limits when there is a substantial likelihood of a judgment being rendered against the insured in excess of those limits. The test of the insurer’s conduct is whether the insurer’s decision was reasonable or unreasonable under all the circumstances.

An insurer may properly reject an offer of settlement of a third-party claim if the settlement proposal is unreasonable under the circumstances.

References:

Beck v. Farmers Ins. Exch., 701 P.2d 795 (Utah 1985)

Ammerman v. Farmers Ins. Exch., 19 Utah 2d 261, 430 P.2d 576 (1967)

Campbell v. State Farm, 840 P.2d 130 (Utah Ct. App. 1992)

SECTION 22: EMOTIONAL DISTRESS

MUJI 22.1 INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

To prove a claim for intentional infliction of emotional distress, the plaintiff must prove each of the following elements:

1. Outrageous conduct by the defendant; and

2. The defendant intended to cause emotional distress or acted with reckless disregard of the probability of causing emotional distress; and

3. The plaintiff suffered severe or extreme emotional distress which was proximately caused by the defendant’s outrageous conduct.

References:

Samms v. Eccles, 11 Utah 2d 289, 358 P.2d 344 (1961)

White v. Blackburn, 787 P.2d 1315 (Utah Ct. App. 1990)

MUJI 22.2 OUTRAGEOUS CONDUCT

For conduct to be considered “outrageous” or intolerable, it must be such that it offends the generally accepted standards of decency and morality. This has also been described as conduct which is so extreme as to exceed all bounds of what is usually tolerated in a civilized community. Conduct which is merely unreasonable or offensive is not considered sufficiently outrageous.

References:

Samms v. Eccles, 11 Utah 2d 289, 358 P.2d 344 (1961)

White v. Blackburn, 787 P.2d 1315 (Utah Ct. App. 1990)

Davidson v. City of Westminster, 649 P.2d 894 (Cal. 1982) Restatement (Second) of Torts § 46 comment d (1964)

MUJI 22.3 SEVERE DISTRESS

To recover, the plaintiff must prove that the distress was severe. Emotional distress could include such things as mental suffering, mental anguish, mental or nervous shock, or highly unpleasant reactions, such as fright, horror, grief or shame. However, it is only when the plaintiff’s distress is severe that liability arises.

The intensity and duration of the distress are factors to be considered in determining its severity. Severe distress may be shown either by a physical manifestation of the distress or by subjective testimony. The character of the defendant’s conduct, if found to be outrageous, can be treated as evidence that severe distress existed.

References:

Samms v. Eccles, 11 Utah 2d 289, 358 P.2d 344 (1961)

Evans v. Twin Falls County, 796 P.2d 87 (Idaho 1990) Restatement (Second) of Torts § 46 comment j (1964)

MUJI 22.4 INTENT

To prove intentional infliction of emotional distress, it is not enough that the defendant acted negligently in causing the distress. Rather, the plaintiff must show that the defendant either intended to cause emotional distress, or acted with reckless disregard of the probability of causing that distress. This means that the plaintiff must show that the defendant’s conduct (1) was for the purpose of inflicting emotional distress, or (2) that a reasonable person would have known that emotional distress would result.

References:

White v. Blackburn, 787 P.2d 1315 (Utah Ct. App. 1990)

MUJI 22.5 NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS ­ PART 1

If the defendant unintentionally caused the plaintiff emotional distress, the defendant may be held liable for resulting illness or bodily harm suffered by the plaintiff where the defendant:

1. Should have realized that such conduct involved an unreasonable risk of causing the emotional distress; or

2. From the facts known to the defendant, the defendant should have realized that the emotional distress, if it were caused, might result in illness or bodily harm.

However, where the unintentional acts of the defendant created only a risk of bodily harm or peril to a third person and not to the plaintiff, the plaintiff may not recover for emotional distress resulting solely from the knowledge of harm or peril to the third person.

Comments

This instruction is based upon Restatement (Second) of Torts § 313 (1964) pursuant to the references cited below. Comment (d) provides the explanation utilized for this instruction.

References:

Johnson v. Rogers, 763 P.2d 771 (Utah 1988)

White v. Blackburn, 787 P.2d 1315 (Utah Ct. App. 1990) Restatement (Second) of Torts § 313 (1964)

MUJI 22.6 NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS ­ PART 2

You may not find the defendant liable for the illness or bodily harm experienced by the plaintiff if such condition was caused by emotional distress arising solely from harm or peril experienced by a person other than the plaintiff. If you find that the defendant’s negligence created an unreasonable risk of illness or bodily harm to the plaintiff, then you may find the defendant liable.

References:

Johnson v. Rogers, 763 P.2d 771 (Utah 1988)

White v. Blackburn, 787 P.2d 1315 (Utah Ct. App. 1990) Restatement (Second) Torts § 313 (1964)

SECTION 23: WILL CONTEST

MUJI 23.1 NATURE OF PROCEEDING

This is a will contest. ______________ is the personal administrator of the alleged will of the decedent, _______________, and is referred to in this proceeding as the “Proponent.”

_______________, is the [relationship to decedent] of the decedent, and is referred to as the “Contestant.”

The Proponent alleges that the decedent signed a will on _______________, that this was the last will signed by the decedent and that this will is valid.

The Proponent seeks admission of the [date of will] will to probate so that it will control how the decedent’s property will be distributed.

The Contestant is seeking to prevent the alleged will from being admitted to probate. If the alleged will is not admitted to probate, then it will not control how the decedent’s property will be distributed.

The Contestant seeks to prevent the admission of the alleged will to probate on the following grounds:

[That the alleged will was not executed and witnessed as required by law.]

[That at the time of the execution of the alleged will, the decedent was not competent to execute a will.]

[That the alleged will was obtained through the undue influence of _______________.]

[That the alleged will was obtained through the fraud of _______________.]

References:

BAJI No. 12.00 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 23.2 BURDEN OF PROOF AND PREPONDERANCE OF EVIDENCE

The Proponent has the burden of proving by a preponderance of the evidence all of the facts necessary to show that the decedent’s will was executed in accordance with Utah law.

The Contestant has the burden of proving by [a preponderance of the evidence] [clear and convincing evidence] all of the facts necessary to prove the ground[s] of contest.

Comments

In early 1990, the trial court ruled that the contestant’s burden of proof when undue influence was alleged was clear and convincing evidence. In the Matter of the Estate of Mervin J. Russell, Case No. PR 86-052 (Third District, Tooele County). In April 1993, that case was on appeal to the Supreme Court, Supreme Court Case No. 900184.

In In re: Buttars’ Estate, 261 P.2d 171 (Utah 1953), the Supreme Court noted in dicta that once the proponents of a will make out a prima facie case of due execution, the burden is on the contestant “to prove by a preponderance of the evidence that the testatrix did not have a sound and disposing mind at the time she executed the will or that she was acting under fraud, menace or undue influence.” In re: Buttars’ Estate, supra (emphasis added).

Numerous Utah cases hold that an allegation of fraud must be proved by clear and convincing evidence. Consequently, alternative standards as to the burden of proof are included in this instruction.

See MUJI 2.18 and 2.19

References:

Utah Code Ann. § 75-3-407 (1978)

Matter of Estate of Kesler, 702 P.2d 86 (Utah 1986)

In re Buttars’ Estate, 261 P.2d 171 (Utah 1953)

In re Hansen’s Will, 167 P. 256 (Utah 1917)

BAJI No. 12.01 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 23.3 UNDUE INFLUENCE [AND/OR FRAUD] ­ BURDEN OF PROOF

The Contestant has alleged, as one of the grounds for preventing the probate of the alleged will, that the alleged will was obtained through the undue influence [and/or fraud] of [alleged confidant]. In addition, the Contestant has alleged that [alleged confidant] had a confidential relationship with the decedent. If you find that [alleged confidant] had a confidential relationship with the decedent and that [alleged confidant] influenced the preparation of the decedent’s will, that finding on your part will shift the burden of proof concerning the Contestant’s allegation of undue influence. Therefore, if you find that [alleged confidant] had a confidential relationship with the decedent and that [alleged confidant] influenced the preparation of the decedent’s will, then the Proponent has the burden of establishing by a preponderance of the evidence that the alleged will was not obtained by undue influence [and/or fraud].

A confidential relationship exists if [alleged confidant] gained the trust and confidence of the decedent and if [alleged confidant] had extraordinary influence over the decedent while the decedent was dependent on [alleged confidant]. Mere confidence is not enough to constitute a confidential relationship.

The Contestant has the burden of proving by a preponderance of the evidence that [alleged confidant] had a confidential relationship with the decedent.

Comments

Prior to its amendment in July 1992, Section 75-3-407 of the Utah Code provided that a will contestant had the initial burden of proof on incompetency, undue influence and fraud. It also stated that whoever had the initial burden of proof had the ultimate burden of persuasion. Apparently, the adoption of Section 75-3-407 overruled In re Estate of Swan, 293 P.2d 682 (Utah 1956), which provided that a confidential relationship created a presumption of undue influence and shifted the burden of persuasion to the confidant to prove there was no undue influence. The 1992 amendment provides that a presumption, such as the one in Estate of Swan, will be given effect to shift the burden of proof. Utah Code Ann. § 75-3-407 (1992). See generally: C. Bennett, “The Confidential Relationship Trap in Undue Influence Will Contests,” Utah Bar Journal Vol. 2, No. 6, June 1989, p. 6.

References:

Utah Code Ann. § 75-3-407 (1978)

Von Hake v. Thomas, 705 P.2d 766 (Utah 1985)

In re Estate of Swan, 4 Utah 2d 277, 293 P.2d 682 (Utah 1956) Utah R. Evid. 301 (1983)

MUJI 23.4 RIGHT OF TESTAMENTARY DISPOSITION

Every person who is competent, over the age of 18 years, and not acting under [undue influence] [or] [fraud], has the right to make a will directing the disposition of that person’s property upon death in any way that person sees fit. No one is required to make any disposition so that it will meet with the approval of a judge or jury or any other person.

The right to dispose of property by will is a fundamental right assured by law and does not depend upon this right being wisely used.

A will cannot be set aside solely because it may appear to you to be unreasonable or unjust; however, the naturalness or unnatural-ness of the distribution provided for in the will is one fact you should consider in resolving the issues in this case.

References:

Utah Code Ann. § 75-2-501 (1978)

In re Estate of Ekker, 19 Utah 2d 414, 432 P.2d 45 (1967) BAJI No. 12.02 (1986).

Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 23.5 TESTAMENTARY CAPACITY

A will that is made by a person who is not competent to execute a will is not valid.

The test for determining if a person is competent to execute a will is whether, at the time the will is made, the person had sufficient mental capacity to be able (1) to identify the natural objects of the person’s bounty and recognize that person’s relationship to them, (2) to recall the nature and extent of the person’s property, and (3) to formulate a plan for disposing of the person’s property in an understandable manner.

Although evidence of mental competency or incompetency before or afterward should be considered in determining the decedent’s mental condition at the time the will was executed, you must determine the decedent’s competency or incompetency to execute a will at the very time the will was executed.

References:

In re Estate of Kesler, 702 P.2d 86 (Utah 1985)

BAJI No. 12.05 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 23.6 MENTAL COMPETENCY ­ EVIDENCE OF MENTAL CONDITION BEFORE AND AFTER EXECUTION

To determine the mental competency of the decedent to make a will, it is proper to consider the decedent’s appearance, conduct, declarations, conversations and all other evidence of the decedent’s mental condition, both before and after the execution of the will, so long as such matters have a reasonable tendency to indicate the decedent’s mental condition at the time of the execution of the will.

References:

BAJI No. 12.07 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 23.7 MENTAL COMPETENCY ­ PREJUDICES OR ECCENTRICITIES ­ PHYSICAL OR MENTAL INFIRMITIES

[Eccentricities], [capricious and arbitrary likes and dislikes], [hatred of relatives], [old age], [forgetfulness], [mental feebleness], [physical infirmity], [disease] [or] [_________________] do [does] not alone establish mental incompetency to make a will; however, these facts are evidence to consider on the question of whether the decedent was competent to execute a will at the time the will was executed.

References:

In re Estate of Kesler, 702 P.2d 86 (Utah 1985)

In re Estate of Swan, 4 Utah 2d 277, 293 P.2d 682 (1956)

BAJI No. 12.08 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 23.8 MENTAL COMPETENCY ­ USE OF INTOXICANTS

The use, or even the excessive use, of intoxicants or drugs does not alone establish mental incompetency to make a will; however, such facts, if established, are evidence to consider on the question of whether the decedent was competent at the time of the execution of the will.

References:

In re Estate of Swan, 4 Utah 2d 277, 293 P.2d 682 (1956)

BAJI No. 12.09 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 23.9 MENTAL COMPETENCY ­ DELUSIONS

A delusion is a belief that has no basis in reason and which cannot be changed by argument. If there is any rational basis for the belief, the belief is not a delusion, even though it is in fact false.

In order to find that the decedent was not competent to execute a will because of a mental delusion, you must find:

1. The decedent suffered a delusion; and

2. The delusion directly influenced the terms of the decedent’s will so that the will provides for a distribution of the decedent’s property in a way that, except for the existence of the delusion, the decedent would not have made.

References:

In re Estate of Kesler, 702 P.2d 86 (Utah 1985)

BAJI No. 12.10 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 23.10 MENTAL COMPETENCY ­ ADJUDICATION OF INCOMPETENCY

Proof of a judicial decision in another legal proceeding that the decedent needed a guardian or conservator does not alone establish mental incompetency to make a will; however, the facts that led the court to enter its order are evidence to consider on the question of whether the decedent was competent to execute a will at the time the will was executed.

Similarly, proof of a judicial decision in another proceeding that the decedent no longer needed a guardian or conservator does not alone establish that the decedent was thereafter competent to make a will at the time of the execution of the will; however, the facts that led the court to enter its order are evidence to consider on the question of whether the decedent was competent to execute a will at the time the will was executed.

References:

In re Estate of Anderson, 671 P.2d 165 (Utah 1983)

BAJI No. 12.11 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 23.11 UNDUE INFLUENCE

A will [or any part of it] that is obtained by undue influence is not valid, and it may not be admitted to probate.

Undue influence consists of acts or conduct by which the mind of the decedent is overcome by the will of another person.

General influence is not undue influence. In order to constitute undue influence, it must be used directly to obtain the will. It must amount to influence that destroys the free will of the decedent, substituting someone else’s desires for the decedent’s desires and leading the decedent to make a disposition the decedent would not otherwise have made.

The amount of influence necessary to constitute undue influence varies depending upon the strength or weakness of the decedent’s mind at the time the influence is exerted.

Comments

There is no Utah law on the issue of whether undue influence vitiates the entire will or only the portion of the will affected by the undue influence. The general rule is that “parts of a will may be held valid notwithstanding that other parts are invalid on account of undue influence   ” 79 Am. Jur. 2d Wills § 397, at 555. The “general rule is not applicable when it will defeat the manifest intent of the testator, interfere with the general scheme of distribution, or work an injustice to other heirs.” Id.

References:

In re George’s Estate, 100 Utah 230, 112 P.2d 498 (1941)

In re Goldsberry’s Estate, 95 Utah 379, 81 P.2d 1106 (1938)

In re Bryan’s Estate, 82 Utah 390, 25 P.2d 602 (1933)

In re Hansen’s Will, 50 Utah 207, 167 P. 256 (1917)

BAJI No. 12.15 (7th Ed.). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 23.12 CIRCUMSTANCES PROBATIVE OF UNDUE INFLUENCE

In determining the issue of undue influence, you may consider, among other things, these questions:

1. Do the provisions of the will prefer non-relatives over the persons who would be naturally considered by the decedent?

2. Does the will unduly benefit the chief beneficiaries of the will?

3. Is there a variance between the terms of the will and the expressed intentions of the decedent?

4. Was there an opportunity afforded by the chief beneficiaries’ relationship to the decedent to influence the decedent?

5. Did the person alleged to have unduly influenced the decedent have a disposition to exercise undue influence?

6. Was the decedent’s mental and physical condition such as to permit the decedent’s free will to be overcome?

7. Were the chief beneficiaries under the will active in seeing that the will was executed?

References:

In re Lavelle’s Estate, 122 Utah 253, 248 P.2d 372 (1952)

In re George’s Estate, 100 Utah 230, 112 P.2d 498 (1941)

In re Hanson’s Estate, 87 Utah 580, 52 P.2d 1103 (1935)

BAJI No. 12.16 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 23.13 FRAUD

A will [or any part of it] obtained by fraud is not valid, and may not be admitted to probate.

[For elements of fraud, see MUJI 17.1]

References:

Von Hake v. Thomas, 705 P.2d 766 (Utah 1985)

Sugarhouse Fin. Co. v. Anderson, 610 P.2d 1369 (Utah 1980)

Taylor v. Gasor, Inc., 607 P.2d 293 (Utah 1980)

Elder v. Clawson, 14 Utah 2d 379, 384 P.2d 802 (1963)

BAJI 12.20 (7th Ed.). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 23.14 [FOR UTAH WITNESSED WILLS ONLY] DUE EXECUTION

A will which is not executed and witnessed as required by law may not be admitted to probate.

A will must be in writing and must be executed and witnessed as follows:

1. It must be signed by the decedent, or it must be signed by some other person at the decedent’s direction and in the decedent’s presence; and

2. The signing of the will must be witnessed by two persons who either witnessed the signing or the decedent’s acknowledgement of the signing; and

3. Each of the witnesses must sign the will in the presence of the decedent and each other; and

4. Each witness must be 18 years of age or older and generally competent.

References:

Utah Code Ann. § 75-2-502 (1978)

MUJI 23.15 [FOR UTAH HOLOGRAPHIC WILLS ONLY] DUE EXECUTION

A will which is not executed as required by law may not be admitted to probate.

A will must be in writing and prepared and executed as follows:

1. The material provisions of the will must be in the decedent’s own handwriting.

2. The decedent must have signed the document with the intent that the decedent’s signature authenticate the document as the decedent’s will.

References:

Utah Code Ann. § 75-2-503 (1978)

In re Estate of Erickson v. Misaka, 766 P.2d 1085 (Utah Ct. App. 1988)

SECTION 24: (Reserved)

SECTION 25: VICARIOUS RESPONSIBILITY / PARTNERSHIP / JOINT VENTURE / PARENT / GUARDIAN

MUJI 25.1 CORPORATION ACTS THROUGH ITS AGENTS

[Name of corporation] is a corporation and, as such, can act only through its officers and employees, and others designated by it as its agents.

Any act or omission of an officer, employee or agent of a corporation, in the performance of the duties or within the scope of the authority of the officer, employee or agent, is the act or omission of the corporation.

References:

Radio Corp. of Am. v. Radio Station KYFM, Inc., 424 F.2d 14 (10th Cir. 1970)

MUJI 25.2 LIABILITY OF PRINCIPAL FOR ACTS OF AGENTS

Two factors characterize an agent:

1. An agent is one who is authorized to act for or in place of another, who is called the principal; and

2. An agent is subject to the control of the principal.

A principal is liable to others for the acts or omissions of the agent, if the agent was acting within the scope of the agent’s employment or in the course of carrying out the agent’s express duties at the time the claim arose.

References:

Gleason v. Salt Lake City, 94 Utah 1, 74 P.2d 1225 (1937)

Weber County-Ogden City Relief Comm. v. Industrial Comm’n, 93 Utah 85, 71 P.2d 177 (1937)

Murray v. Wasatch Grading Co., 73 Utah 430, 274 P. 940 (1929)

Bingham City Corp. v. Industrial Comm’n, 66 Utah 390, 243 P. 113 (1925)

MUJI 25.3 APPARENT AUTHORITY

A principal is liable for the conduct of an agent if the agent has apparent authority. Apparent authority is found when the principal has acted, or failed to act, in such a way as to lead others to believe that the agent has authority to act for the principal. However, if a person is led to believe that an agent has apparent authority, then later obtains actual knowledge of the real scope of the agent’s authority, that person can no longer rely upon, and the principal cannot be held liable for, the agent’s conduct on the basis of the apparent authority of the agent.

References:

City Elec. v. Dean Evans Chrysler-Plymouth, 672 P.2d 89 (Utah 1983)

Bank of Salt Lake v. Corporation of the President of the Church, 534 P.2d 887 (Utah 1975)

MUJI 25.4 IMPLIED AUTHORITY

A principal can authorize conduct of an agent without an express grant of authority. A principal can impliedly grant an agent authority to engage in certain conduct in two ways.

First, the principal can grant implied authority to engage in certain conduct when the agent is granted express authority to engage in other related conduct. An express grant of authority generally carries with it an implied grant of authority to do those things that are incidental to, or are necessary, usual and proper to accomplish or perform the authorized conduct. In other words, an agent’s implied authority is that which is reasonably and necessarily incident to the conduct expressly authorized.

The second way that a principal may impliedly authorize an agent to engage in certain conduct arises from the surrounding facts and circumstances. Implied authority to do certain acts can be inferred from the past course of dealings between the agent and principal, or from other conduct that indicates that an agency relationship exists.

To find implied authority under either analysis, the principal must have the right to control the conduct of the agent.

References:

Bowen v. Olsen, 576 P.2d 862 (Utah 1978)

B & R Supply Co. v. Bringhurst, 503 P.2d 1216 (Utah 1972)

Park v. Moorman Mfg. Co., 121 Utah 339, 241 P.2d 914 (1952)

Vina v. Jefferson Ins. Co. of New York, 761 P.2d 581 (Utah Ct. App. 1988)

Corral v. Fidelity Bankers Life Ins. Co., 630 P.2d 1055 (Ariz. Ct. App. 1981)

True v. Hi-Plains Elevator Mach., Inc., 577 P.2d 991 (Wyo. 1978)

MUJI 25.5 RATIFICATION OR APPROVAL

In order to find that [principal or employer] ratified or approved of [agent or employee]’s conduct, you must find that [principal or employer] had knowledge of that conduct and intended to ratify or approve it. Ratification may be manifested by any conduct, including silence, which, under the circumstances, indicates approval.

References:

City Elec. v. Dean Evans Chrysler-Plymouth, 672 P.2d 89 (Utah 1983)

Bradshaw v. McBride, 649 P.2d 74 (Utah 1982)

MUJI 25.6 SCOPE OF EMPLOYMENT

In order to find that an employer is liable for the act or omission of an employee, you must find that the employee was acting within the scope of the employee’s employment authority at the time of the act or omission. An employee was acting within the scope of the employee’s employment authority if each of the following are true:

1. The employee was engaged in conduct of the general kind the employee was employed to perform; in other words, the employee was engaged in carrying out the duties assigned by the employer, as opposed to being wholly involved in a personal endeavor; and

2. The employee’s conduct occurred within working hours, and within the normal work place; and

3. The employee’s conduct was motivated, at least in part, by the purpose of serving the employer’s interest.

Comments

Under certain factual situations, the Utah courts have used variations of the approach indicated in the above instruction. See Clover v. Snowbird Ski Resort, 808 P.2d 1037 (Utah 1991).

References:

Clover v. Snowbird Ski Resort, 808 P.2d 1037 (Utah 1991)

Birkner v. Salt Lake County, 771 P.2d 1053 (Utah 1989)

MUJI 25.7 SCOPE OF EMPLOYMENT ­ DEVIATION BY EMPLOYEE

If you find that, at the time of the act or omission, employee was engaged in an activity for employee’s own purposes or for purposes other than employer’s business, which had no relation to employer’s business, the employee was not acting in the scope or course of employment, and employer cannot be held liable for the acts or omissions of employee.

Conversely, if you find that, at the time of the act or omission, employee deviated from the employer’s orders or attended to business other than that of the employer, but was serving the employer’s interests at the same time, the employee was acting in the scope or course of employment and employer shall be held liable for the acts or omissions of employee.

References:

Carter v. Bessey, 97 Utah 427, 93 P.2d 490 (1939)

MUJI 25.8 DRIVING TO AND FROM WORK NOT USUALLY IN SCOPE OF EMPLOYMENT

The general rule is that driving to and from work is not considered to be an activity done in the course or scope of employment. However, if an employer benefits from the activity or has control over the employee’s conduct during the course of travel to or from work, the activity may be considered to be done in the course or scope of employment. If the predominant motivation and purpose of the activity is in serving the personal interests of the employee, even though there may be some transaction of business or performance of a duty merely incidental to the activity, the person is not deemed to be in the course of employment. One useful test for making this determination is whether the trip is one which would have required the employer to send another employee over the same route or to perform the same function if the trip had not been made.

References:

Clover v. Snowbird Ski Resort, 808 P.2d 1037 (Utah 1991)

Whitehead v. Variable Annuity Life Ins. Co., 801 P.2d 934 (Utah 1989)

Cannon v. Goodyear Tire & Rubber Co., 60 Utah 346, 208 P. 519 (1922)

MUJI 25.9 DISTINCTION BETWEEN AGENT AND INDEPENDENT CONTRACTOR

A principal is liable to others for the acts or

omissions of the agent, if the agent was acting within the scope of agent’s [employment] [authority] at the time the claims arose.

One who employs an independent contractor is not liable to others for the acts or omissions of the independent contractor [, except (add applicable exceptions)].

Two factors characterize an agent:

1. An agent is one who is authorized to act for or in place of another, who is called the principal; and

2. An agent is subject to the control of the principal.

An independent contractor is one who has entered into a contract to render service or do work for another, according to the independent contractor’s own method, means and manner of doing the work, and without being subject to the control, direction, or supervision of the principal, except as to the result of the work or service.

Various factors may be useful in determining whether one is an agent or an independent contractor, including (1) who selected and employed the person; (2) who pays the person’s wages; and (3) who has the power to discharge the person.

However, those factors are not determinative; the most important factor in determining whether one is an agent or independent contractor is whether the principal has the right to control the manner and means of accomplishing the work to be done. If [alleged principal] had the right to control the manner and means of accomplishing the work to be done, regardless of whether the principal exercised that right of control, you should decide that [alleged agent] was the agent of [alleged principal]. Conversely, if you decide that [alleged principal] did not have the right to control the manner and means of accomplishing the work to be done, you should decide that [alleged agent] was an independent contractor of [alleged principal].

References:

Gleason v. Salt Lake City, 94 Utah 1, 74 P.2d 1225 (1937)

Weber County-Ogden City Relief Comm. v. Industrial Comm’n, 93 Utah 85, 71 P.2d 177 (1937)

Murray v. Wasatch Grading Co., 73 Utah 430, 274 P. 940 (1929)

Bingham City Corp. v. Industrial Comm’n, 66 Utah 390, 243 P. 113 (1925)

MUJI 25.10 LIABILITY OF EMPLOYER FOR ACTS OR OMISSIONS OF INDEPENDENT CONTRACTOR WHEN CONTROL OR RESPONSIBILITY UNDERTAKEN BY EMPLOYER

One who employs an independent contractor ordinarily is not liable to others for the acts or omissions of the independent contractor. However, an employer of an independent contractor is liable to others for the acts or omissions of the independent contractor if (1) by the terms of a contract, the employer undertakes control of the independent contractor or responsibility for a task performed by the independent contractor, and (2) the injury arose from the acts or omissions of the independent contractor while, according to the terms of a contract, the employer had the right or obligation to control the independent contractor or the responsibility for the task.

References:

Gleason v. Salt Lake City, 94 Utah 1, 74 P.2d 1225 (1937)

MUJI 25.11 LIABILITY OF EMPLOYER FOR ACTS OR OMISSIONS OF INDEPENDENT CONTRACTOR WHEN EMPLOYER HAS NONDELEGABLE DUTY

One who employs an independent contractor is usually not liable to others for the acts or omissions of the independent contractor. However, where by [statute] [ordinance] [safety order], [such as _________________, just read to you,] the employer is under a duty to [provide specified safeguards or precautions] [maintain certain equipment in a specified condition], then the employer is liable for harm proximately caused to others by the failure or omission of an independent contractor so employed to [provide such safeguard or precautions] [put such equipment in the condition so required].

References:

Gleason v. Salt Lake City, 94 Utah 1, 74 P.2d 1225 (1937)

Weber County-Ogden City Relief Comm. v. Industrial Comm’n, 93 Utah 1, 71 P.2d 177 (1937)

MUJI 25.12 LIABILITY OF EMPLOYER FOR ACTS OR OMISSIONS OF INDEPENDENT CONTRACTOR IF WORK IS INHERENTLY DANGEROUS

One who employs an independent contractor is usually not liable to others for the acts or omissions of the independent contractor.

However, one who employs an independent contractor is liable to others for bodily harm proximately caused by the acts or omissions of the independent contractor if: (1) the independent contractor was employed to do work that the employer should have recognized as likely to create risk of bodily harm to others unless special precautions were taken; (2) the independent contractor did not take reasonable precautions against the risk of bodily harm to others; and (3) the employer did not take reasonable precautions against the risk of bodily harm to others.

References:

Gleason v. Salt Lake City, 94 Utah 1, 74 P.2d 1225 (1937)

MUJI 25.13 LIABILITY OF PRINCIPAL FOR AGENT’S INTENTIONAL TORT

Under certain limited circumstances, a principal may be held liable for the intentional wrongful conduct of an agent.

If [alleged agent] intentionally and wrongfully committed an act, or wrongfully omitted to do something [alleged agent] had a duty to do, the [alleged principal] is liable for the intentional act or omission only if (1) the act or omission was committed or omitted in the furtherance of [alleged principal]’s interest, or (2) the employment of [alleged agent] was such that the intentional act or omission could have been reasonably foreseen by [alleged principal] in the accomplishment of [alleged agent’s] employment.

References:

Birkner v. Salt Lake County, 771 P.2d 1053 (Utah 1989)

Barney v. Jewel Tea Co., 104 Utah 292, 139 P.2d 878 (Utah 1943)

MUJI 25.14 LIABILITY OF PARTNERSHIP FOR ACTS OF PARTNER ACTING IN COURSE OF BUSINESS

The plaintiff claims that [partnership] is liable for the [wrongful act] [omission] of [partner]. [Partnership] is liable for [partner’s] conduct if you find that [partner] acted or failed to act wrongfully within the ordinary course of [partnership]’s business or with the authority of the other partner(s).

Comments

A special interrogatory for findings on this issue should be submitted to the jury in order to allow the Court to determine whether the partners are jointly and severally liable. If the partnership is liable for a partners’s wrongful act or omission, or misapplication of another’s money or property, then each individual partner is jointly and severally liable. If, however, the partnership is liable for a debt or obligation that did not arise from a wrongful act or omission, or from the misapplication of another’s money or property, then the partners are jointly, but not severally, liable. Utah Code Ann. § 48-1-12 (1992); McCune & McCune v. Mountain Bell Tel., 758 P.2d 914 (Utah 1988).

References:

Utah Code Ann. § 48-1-10 (1992)

MUJI 25.15 LIABILITY OF PARTNERSHIP FOR MISAPPLICATION OF PROPERTY OR MONEY

One of the issues you must decide is whether [partnership] is liable for the plaintiff’s loss. [Partnership] is liable for that loss if you find both that [partner], while acting within the scope of [partner]’s [apparent] authority, received the plaintiff’s [money] [property] and misapplied it, or that [partnership], in the course of its business, received the plaintiff’s [money] [property] and it was misapplied by a partner while it was in the custody of [partnership].

Comments

Utah Code Ann. § 48-1-11 uses the word “and” instead of “or” between the two main clauses of the second sentence of the instruction. The Committee believes that “or” in the second sentence of the instruction makes more sense and better expresses the actual intent of the Legislature.

References:

Utah Code Ann. § 48-1-11 (1992)

Rogers v. M. O. Bitner Co., 738 P.2d 1029 (Utah 1987)

MUJI 25.16 JOINT VENTURE DEFINITION

A joint venture is a relationship that arises from an agreement between two or more persons to undertake some common objective for the benefit of all, in pursuit of which each is authorized to act for the other[s].

A joint venture does not always arise pursuant to a written or formal agreement. It is a relationship voluntarily entered into by the parties. The agreement to enter into a joint venture may be proven by the actions taken by the parties.

The fact that the parties characterize their relationship as a joint venture is not determinative of the issue. In order to determine that a joint venture existed between [___________] and [___________], you must find that:

1. The parties combined their property, money, effects, skill, labor and knowledge;

2. There was a community of interest in the performance of a common purpose;

3. There was a joint proprietary interest in the subject matter;

4. There was a mutual right to control;

5. There was a right to share in the profits; and

6. Unless there was an agreement to the contrary, there was a duty to share in any losses that may have been sustained.

References:

Rogers v. M. O. Bitner Co., 738 P.2d 1029 (Utah 1987)

Basset v. Baker, 530 P.2d 1 (Utah 1974)

MUJI 25.17 LIABILITY OF JOINT VENTURE FOR ACTS OF JOINT VENTURER ACTING IN COURSE OF BUSINESS

The plaintiff claims that [alleged joint venture] is liable for the [wrongful act] [omission] of [alleged joint venturer]. [Alleged joint venture] is liable for [alleged joint venturer]’s conduct if you find that [alleged joint venturer] acted wrongfully or failed to act within the ordinary course of [alleged joint venture]’s business or with the authority of the other joint venturers.

References:

Utah Code Ann. § 48-1-10 (1992)

MUJI 25.18 LIABILITY OF JOINT VENTURE FOR MISAPPLICATION OF PROPERTY OR MONEY

One of the issues you must decide is whether [joint venture] is liable for the loss of the plaintiff’s [money] [property]. [Alleged joint venture] is liable for that loss if you find that [alleged joint venturer], while acting within the scope of [alleged joint venturer’s] [apparent] authority, received the plaintiff’s [money] [property] and misapplied it, or that [alleged joint venture], in the course of its business, received the plaintiff’s [money] [property] and misapplied it while it was in the custody of [alleged joint venture].

Comments

Utah Code Ann. § 48-1-11 uses the word “and” instead of “or” between the two man clauses of the second sentence of the instruction. The Committee believes that “or” in the second sentence of the instruction makes more sense and better expresses the actual intent of the Legislature.

References:

Utah Code Ann. § 48-1-11 (1992)

Rogers v. M. O. Bitner Co., 738 P.2d 1029 (Utah 1987)

MUJI 25.19 LIABILITY OF PARENT/LEGAL GUARDIAN FOR PROPERTY DAMAGE CAUSED BY MINOR

[Parent(s) or legal guardian(s)] [is] [are] the [parent(s) or legal guardian(s)] of [minor]. The plaintiff is seeking to hold [parent(s) or legal guardian(s)] liable for the property damage caused by the conduct of [minor]. [Parent(s) or legal guardian(s)] are liable for up to $1,000 for [minor]’s conduct if you find that:

1.[Minor] intentionally [damaged, defaced, destroyed or took] the plaintiff’s property; or

2.[Minor] recklessly or willfully shot or propelled a missile or other object at the plaintiff’s [car, truck, bus, airplane, boat, or train]; or

3.[Minor] intentionally and unlawfully tampered with the plaintiff’s property and thereby [recklessly endangered the plaintiff’s life] [recklessly caused or threatened a substantial interruption or impairment of public utility service].

If, however, you find that [parent(s) or legal guardian(s)] made a reasonable effort to supervise and direct [minor] or that [parent(s) or legal guardian(s)] knew of and tried to prevent [minor]’s conduct, then [parent(s) or legal guardian(s)] are not liable for [minor]’s conduct.

References:

Utah Code Ann. §§ 78-11-20, 21 (1992 & Supp. 1992)

MUJI 25.20 VICARIOUS PUNITIVE DAMAGES LIABILITY

You may decide [employer or principal] is liable to the plaintiff for punitive damages only if you find one of the following to be true:

1.[Employer or principal] or a managerial agent of [employer or principal] authorized the conduct that caused the injury and the manner in which that conduct was carried out; or

2.[Employee or agent] was unfit and [employer or principal] or a managerial agent of [employer or principal] was reckless in employing or retaining [employer or agent]; or

3.[Employee or agent] was employed in a managerial capacity and was acting within the scope of employment; or

4.[Employer or principal] or a managerial agent of [employer or principal] ratified or approved the conduct by [employee or agent] that caused the injury.

References:

Johnson v. Rogers, 763 P.2d 771 (Utah 1988)

Restatement (Second) of Torts § 909 (1977)

Restatement (Second) of Agency § 217C (1957)

MUJI 25.21 LIABILITY OF PERSON SIGNING MINOR’S APPLICATION FOR PERMIT OR PROVISIONAL LICENSE

Any person who has signed a learner permit or provisional license for a minor is liable with the minor for damages caused by the negligence or willful misconduct of the minor when operating a motor vehicle upon a highway, unless the minor has deposited, or there is deposited on the minor’s behalf, proof of financial responsibility as required by law. In that case, the person who signed the learner permit or provisional license is not subject to liability so long as the proof is maintained.

References:

Utah Code Ann. §§ 41-2-115(2), (3) (1988)

MUJI 25.22 LIABILITY OF OWNER OF MOTOR VEHICLE FOR DAMAGES CAUSED BY MINOR WHO WAS PERMITTED BY OWNER TO OPERATE MOTOR VEHICLE

If a person who owns a motor vehicle causes or knowingly permits a minor to operate the vehicle upon a highway, that person is liable with the minor for any damages caused by the negligence of the minor in operating the vehicle.

References:

Utah Code Ann. § 41-2-116 (1988)

MUJI 25.23 LIABILITY OF PERSON WHO GIVES OR FURNISHES A MOTOR VEHICLE TO A MINOR FOR DAMAGES CAUSED BY NEGLIGENT OPERATION OF VEHICLE BY MINOR

If a person gives or furnishes a motor vehicle to a minor, that person is liable with the minor for any damages caused by the negligence of the minor in operating the vehicle.

References:

Utah Code Ann. § 41-2-116 (1988)

SECTION 26: CONTRACTS / SALES / SECURED TRANSACTIONS

MUJI 26.1 ISSUES IN THE CASE

The plaintiff claims that the plaintiff and the defendant have a contract, and that as a result of the defendant’s failure to perform the defendant’s obligations under the contract, the plaintiff suffered loss in one or more of the following respects: [summarize the plaintiff’s allegations]. 

The defendant denies that the defendant did any of the things claimed by the plaintiff or that the defendant acted improperly [if appropriate, add: in failing to perform on the contract], or that the defendant’s claimed actions or omissions were a legal cause of the plaintiff’s claimed loss.

The defendant further claims that [summarize the defendant’s affirmative defenses].

The plaintiff denies that [summarize affirmative defenses]. 

The defendant further denies that the plaintiff sustained damages [if appropriate, add: to the extent claimed].

References:

IJI § 10.01. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.2 EXISTENCE OF VALID CONTRACT

You are being asked to decide whether the plaintiff and the defendant had a valid contract for [specify subject matter of contract].

A contract is an agreement between two or more competent parties for the performance of a specific act. It can also be an agreement not to do a certain act.

To find the existence of a valid contract, you must find that all of the following occurred:

1. The plaintiff made an offer to the defendant; and

2. The defendant accepted the offer; and

3. Each party gave something of value in return for what the party received.

References:

IJI § 10.2. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.3 FORM OF CONTRACT

A contract may be written or oral.

References:

IJI § 10.03. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.4 EXPRESS AND IMPLIED CONTRACTS

The terms of a contract may be express or implied. A contract may contain both express and implied terms. In express terms, the parties reach their agreement by spoken or written words. In implied terms, the agreement is implied from the parties’ acts and conduct. Implied terms may also be shown by custom and usage.

References:

IJI § 10.04. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.5 SEVERAL INSTRUMENTS

A contract may consist of several documents, several verbal agreements, or both.

If you find that [specify document or verbal agreement] refers to and describes [specify document or verbal agreement], and you find that the plaintiff and the defendant intended to include [specify document or verbal agreement] as part of their agreement, then you may consider it to be a part of the contract.

References:

IJI § 10.06. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.6 OFFER AND ACCEPTANCE

To find that the plaintiff and the defendant had a valid contract, you must find that:

1. The plaintiff communicated an offer to the defendant; and

2. The defendant accepted the offer and communicated the acceptance to the plaintiff.

Unless a particular mode of acceptance is specified by the offer, the acceptance does not need to be express or formal. Acceptance may be shown by writing, words, or conduct that indicates agreement to the offer.

References:

Walters v. National Beverages, Inc., 18 Utah 2d 301, 422 P.2d 524 (1967)

R. J. Daum Constr. Co. v. Child, 122 Utah 194, 247 P.2d 817 (1952)

Crane v. Timberbrook Village, Ltd., 774 P.2d 3 (Utah Ct. App. 1989)

Restatement (Second) of Contracts § 30 (1979)

IJI § 10.20. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.7 OFFER

An offer is a definite proposal to enter into a specific contract upon acceptance by the person receiving the offer.

[An offer may be made in the alternative. If you find that alternative choices of performance were offered and, in fact, one of the choices was selected, a binding contract has been formed.]

References:

Engineering Assocs., Inc. v. Irving Place Assocs., Inc., 622 P.2d 784 (Utah 1980)

Restatement (Second) of Contracts § 24 (1979)

IJI §§ 10.21, 10.22. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.8 REVOCATION OR WITHDRAWAL OF OFFER

An offer made by one party may be withdrawn at any time prior to its acceptance by the other party. Therefore, if you find the defendant withdrew or revoked the defendant’s offer prior to the plaintiff’s acceptance of the offer, or prior to the time the offer had been communicated to the plaintiff, then you must find that no valid contract was formed.

References:

IJI § 10.23. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.9 LAPSE OF OFFER

If an offer does not specify a limited time by which it may be accepted, a contract may be formed only if the offer is accepted within a reasonable time.

Therefore, if you find the offer does not specify a time limit for acceptance, and the offer was in fact accepted within a reasonable time, you must find that a valid contract was formed. However, if you find that the offer was not accepted within a reasonable time, then you must find that the offer had expired and that a contract had not been formed.

References:

IJI § 10.24. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.10 ACCEPTANCE

To find that the defendant accepted the offer, you must find that the defendant did one of the following:

1. Communicated the defendant’s acceptance to the plaintiff; or

2. Performed the acts that the offer specified.

Unless the offer specifies otherwise, acceptance of an offer may be made in writing, by spoken words, by actions, or by any other conduct that indicates an agreement to the terms of the offer.

If you find that the defendant did not accept the offer, then you must find that no contract was formed. If you find that the defendant did accept the offer, then you must go on to consider the other issues.

References:

Frandsen v. Gerstner, 26 Utah 2d 180, 487 P.2d 697 (1971)

R. J. Daum Constr. Co. v. Child, 122 Utah 194, 247 P.2d 817 (1952)

Restatement (Second) of Contracts § 50 (1979)

IJI § 10.30. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.11 COUNTEROFFER AND ACCEPTANCE

For a binding contract to be formed, an offer must be accepted in its entirety. An offer cannot be accepted in part and rejected in part.

If you find that the defendant proposed new terms, or rejected some terms of the offer, then you must find that a contract was not formed, but rather that the defendant made a counteroffer.

However, if you find that the plaintiff accepted the terms of the defendant’s counteroffer, then you must find that a contract was formed.

References:

Frandsen v. Gerstner, 26 Utah 2d 180, 487 P.2d 697 (1971)

R. J. Daum Constr. Co. v. Child, 122 Utah 194, 247 P.2d 817 (1952)

Restatement (Second) of Contracts § 58 (1979)

IJI § 10.32. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.12 REJECTION OF OFFER

As soon as the offeree rejects the entire offer, or any of its terms, an offer terminates. Once rejected, the offer may not be accepted later.

References: 

IJI § 10.33. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.13 ACCEPTANCE BY MAIL

If you find that the plaintiff deposited in the mail a letter of acceptance, properly addressed and stamped, then you must find that the plaintiff accepted the offer.

References: 

IJI § 10.35. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.14 CONSIDERATION

If you find that the plaintiff did not [give] [agree to give] [describe consideration], then you must find that there was no contract. If you find that the plaintiff did [give] [agree to give] [describe consideration], then you must go on to consider the other issues.

References: 

Resource Management Co. v. Weston Ranch & Livestock Co., 706 P.2d 1028 (Utah 1985)

Latimer v. Holladay, 103 Utah 152, 134 P.2d 183 (1943)

Restatement (Second) of Contracts § 71 (1979)

IJI § 10.50. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.15 PROMISSORY ESTOPPEL

A promise that one should reasonably expect to induce action or forbearance on the part of another person, and which does reasonably induce such action or forbearance, is binding if injustice can be avoided only by enforcement of the promise.

References: 

Restatement (Second) of Contracts § 90 (1979)

MUJI 26.16 NEGOTIATIONS

If the parties are merely negotiating the terms of an agreement, no contract has been formed. A contract is formed only if the parties have agreed to all of the essential elements of the agreement.

Therefore, if you find that the parties had not reached agreement on any material term, you must find that no contract was formed.

References: 

IJI § 11.10. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.17 ASSENT TO DIFFERENT TERMS

A contract if formed only if the parties have completely assented to identical terms.

Therefore, if you find the parties did not come to a complete understanding and agreement on any of the material terms of the contract, then you must find that no contract was formed.

References: 

Robert Langston, Ltd. v. McQuarrie, 714 P.2d 554 (Utah Ct. App. 1987)

Restatement (Second) of Contracts § 20 (1979)

IJI § 11.11. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.18 MUTUAL MISTAKE

When both parties, at the time of entering into a contract, share a mutual mistake about an assumption or a fact upon which they based the contract, and such assumption or fact has a material effect on the agreed performance, the contract is voidable.

A mistake is a belief that is not in accord with the facts.

 When a contract is voidable, either party may choose to have the contract declared void.

References: 

Robert Langston, Ltd. v. McQuarrie, 741 P.2d 554 (Utah Ct. App. 1987)

Restatement (Second) of Contracts §§ 151, 152 (1979)

MUJI 26.19 UNILATERAL MISTAKE, WHEN VOIDABLE

A unilateral mistake is a mistake made by only one of the two parties to a contract. When the following four elements have been established, the contract may be voided:

 1. The unilateral mistake must be of so grave a consequence that to enforce the contract as actually made would be unconscionable.

 2. The matter as to which the unilateral mistake was made must relate to a material feature of the contract.

 3. Generally, the unilateral mistake must have occurred notwithstanding the exercise of ordinary diligence by the party making the mistake.

 4. It must be possible to give relief by way of rescinding the contract without serious prejudice to the other party, except the loss of the party’s bargain. In other words, it must be possible to return the party to the situation that existed before entering into the contract.

References: 

John Call Eng’g v. Manti City Corp., 743 P.2d 1205 (Utah 1987)

Perry v. Woodall, 438 P.2d 813 (Utah 1968) 

MUJI 26.20 DURESS

If you find that the defendant induced the plaintiff to enter into the contract by a wrongful act or threat that actually put the plaintiff in such fear as to compel the plaintiff to act against the plaintiff’s will, then you must find that no valid contract was formed. However, if you find that the plaintiff would have entered into the contract regardless of whether there had been duress, then the plaintiff may not validly cancel or revoke the contract.

References: 

Heglar Ranch, Inc. v. Stillman, 619 P.2d 1390 (Utah 1980)

IJI § 11.30. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.21 SUBSTANTIAL PERFORMANCE

The plaintiff must prove that the plaintiff substantially performed the plaintiff’s obligation to [describe required performance of the plaintiff and to whom performance was owed]. Proof of substantial performance means that the plaintiff must prove all of the following:

 1. That the plaintiff performed substantially all of what the contract required. 

2. That the plaintiff’s performance was so nearly equivalent to what was bargained for that it would be unreasonable, based on all the facts and circumstances, to deny the plaintiff the payment of the contract price, less any damages for the plaintiff’s failure to perform the remainder of the contract terms.

 3. That the plaintiff acted in good faith, and did not intentionally fail to comply with the terms of the contract.

 If you find that the plaintiff has proved all three of these items, then you must find that the plaintiff is entitled to recover the contract price from the defendant, less any amount owing to the defendant resulting from the plaintiff’s failure to perform all of the plaintiff’s obligations under the contract. If you find that the plaintiff has not proved all of these items, then you must find the plaintiff is not entitled to recover the agreed contract price from the defendant.

References: 

 IJI § 12.02. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.22 BREACH

To prevail on the plaintiff’s claim against the defendant, the plaintiff must prove that the defendant breached the defendant’s obligation under the contract by failing to [describe performance required of the defendant].

References: 

IJI § 12.03. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.23 PARTIAL PERFORMANCE -- INDIVISIBLE CONTRACT

The plaintiff performed only part of the plaintiff’s duty under the contract. The defendant had the right to accept or reject this partial performance. If you find that the defendant accepted the benefits of this partial performance, the defendant is responsible for payment of the value of the services rendered or materials furnished by the plaintiff, provided the cost to the defendant to complete the contract did not exceed the contract price. If you find that the amount that the defendant reasonably paid to complete the contract exceeds the contract price, the defendant is not responsible to the plaintiff for any payments.

References: 

IJI § 12.20. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.24 PARTIAL PERFORMANCE -- DIVISIBLE CONTRACT

The plaintiff does not have to show that the plaintiff performed all of the plaintiff’s obligations under the contract in order to recover for that part of the contract which the plaintiff performed. If you find that the plaintiff performed [describe partial performance] then you must find that the plaintiff is entitled to recover for that partial performance.

References: 

IJI § 12.21. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.25 REASONABLE SATISFACTION OF OTHER PARTY

The contract called for the plaintiff to [describe required performance], to the reasonable satisfaction of the defendant. This does not mean the defendant had the right to reject the plaintiff’s performance merely by claiming, even in good faith, that the defendant was dissatisfied. The defendant’s dissatisfaction must be reasonable. If the greater weight of the evidence shows that a reasonable person in the defendant’s position would have been satisfied with the plaintiff’s performance, the plaintiff should prevail on this issue. If a reasonable person would not have been satisfied with the plaintiff’s performance, then the defendant should prevail on this issue.

References: 

IJI § 12.40. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.26 “CONDITION” DEFINED

The obligation of a party is conditional when the party’s duty to perform the obligation depends on the happening of an event, the occurrence of which may either be certain or uncertain.

References: 

Kinsman v. Kinsman, 748 P.2d 210 (Utah Ct. App. 1988)

Restatement (Second) of Contracts § 224 (1979)

IJI § 12.70. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.27 CONDITION PRECEDENT

[Choose one of the following]

 The defendant was not obligated to [describe performance required of the defendant] until [specify condition precedent] had occurred. To prevail in the plaintiff’s claim against the defendant, the plaintiff must prove that [specify condition precedent] did in fact occur and that the defendant failed to perform. 

[or]

 The defendant must prove the plaintiff and the defendant agreed [specify condition precedent] had to occur before the defendant was required to perform. If you find from the greater weight of the evidence the parties so agreed, then you must also find [specify condition precedent] did in fact occur before the defendant can be found to have breached the contract by failing to perform. However, if you find from the greater weight of the evidence the parties did not agree [specify condition precedent] had to occur before the defendant was required to perform, then you should find the defendant’s failure to perform was a breach of the contract.

References: 

IJI § 12.71. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.28 TIME IS OF THE ESSENCE

The particular time of performance is not critical unless it is made so either by the express agreement of the parties or by the circumstances of the case. If the contractual obligation can be performed as well at one time as another, time is not critical. On the other hand, time is critical if, because of the subject matter or terms of the contract, or due to fluctuations in value, one party will incur substantial injury or financial loss due to delayed performance by the other unless time is treated as critical. If it is critical that performance take place at the agreed time, a late performance or offer of performance may be rejected. 

 You must therefore decide whether the agreement between the plaintiff and the defendant or the circumstances of this case required the plaintiff [describe performance required] within the time specified in the contract. If you decide timely performance by the plaintiff was critical, you must find that late performance by the plaintiff could properly be rejected by the defendant. If you decide it was not critical the plaintiff perform within the time specified in the contract, you must find that any reasonable delay in the plaintiff’s performance did not give the defendant the right to reject that performance.

References: 

IJI § 12.90. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.29 REASONABLE TIME FOR PERFORMANCE

If a contract does not specify a time by which an act is to be done, the act must be performed within a reasonable time. Since this contract did not specify when the plaintiff was to [describe performance required], you must decide whether the time it took the plaintiff to complete [describe performance] was reasonable.

 In determining whether the plaintiff completed [describe performance] within a reasonable time, you must consider the situation of the parties, the nature of the transaction, and the circumstances surrounding the plaintiff’s performance. If you find the plaintiff completed [describe performance] within a reasonable time, you must find the plaintiff performed the plaintiff’s obligations under the contract.

References: 

IJI § 12.92. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.30 DUTY OF GOOD FAITH

Whether expressed or not, every contract imposes upon each party a duty of good faith and fair dealing with respect to dealings between the parties. The parties to a contract must deal fairly and honestly with each other. Nevertheless, this duty of good faith and fair dealing does not create any implied obligations contradictory to the express provisions of the contract. Also, the duty of good faith and fair dealing does not mean that a party is obligated to exercise any of the party’s contract rights to the party’s own detriment for the purpose of benefiting another party to the contract.

References: 

Rio Algom Corp. v. Jimco, Ltd., 618 P.2d 497 (Utah 1980)

 Ted R. Brown & Assoc. v. Carner Corp., 753 P.2d 964 (Utah Ct. App. 1988)

 Restatement (Second) of Contracts § 205

MUJI 26.31 DUTY TO PERFORM

When all or part of the performance to be exchanged under a contract is due simultaneously, it is a condition of the defendant’s duty to perform that the plaintiff perform or offer to perform the plaintiff’s part of the simultaneous exchange.

References: 

 Restatement (Second) of Contracts § 238 (1979)

MUJI 26.32 VALID OFFER TO PERFORM REQUIRES COMPLIANCE WITH CONTRACT

A valid offer to perform requires an offer to perform everything required by the contract. It is not enough to offer to do only part of what is required, unless performance under subsequent parts of the contract is conditioned on performance and acceptance of preceding parts of the contract.

References: 

IJI § 12.101. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.33 VALID OFFER TO PERFORM REQUIRES PRESENT ABILITY TO PERFORM

An offer to perform has no effect if the person making it is unable or unwilling to perform according to the offer. This means that at the time performance was supposed to take place, the plaintiff must have been in control of resources by which the plaintiff could in fact have performed if called on to do so or the plaintiff’s offer is of no effect.

References: 

IJI § 12.108. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.34 EFFECT OF VALID OFFER TO PERFORM

A valid offer to perform must be accepted.

 [Choose one of the following]

 If the plaintiff made a valid offer to perform, any rejection of that offer by the defendant was a breach of the contract. 

[or] 

 If the defendant made a valid offer to perform that the plaintiff rejected, the defendant did not breach the contract.

References: 

IJI § 12.109. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.35 REPUDIATION

When performances are to be exchanged under a contract, one party’s repudiation of a duty to perform discharges the other party’s remaining duties to perform under the contract.

References: 

University Club v. Invesco Holding Corp., 29 Utah 2d 1, 504 P.2d 29 (1972)

 Restatement (Second) of Contracts § 253 (1979) 

MUJI 26.36 NOTICE OF REFUSAL OR INABILITY TO PERFORM

The plaintiff asserts the plaintiff did not perform the plaintiff’s obligations under the contract because the defendant notified the plaintiff that the defendant would not perform. In order to be excused from offering to perform, the plaintiff must prove both of the following: 

1. That the defendant gave the plaintiff clear and definite notice that the defendant would not perform when required to do so. 

2. That, at the time such notice was given, the plaintiff’s performance was not yet due.

 If the plaintiff proves both of these things, the plaintiff’s failure to perform is excused.

References: 

IJI § 12.121. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.37 NOTICE OF REFUSAL TO ACCEPT OFFER OF PERFORMANCE

The plaintiff asserts the plaintiff did not offer to perform the plaintiff’s obligations under the contract because, before the plaintiff’s performance was due, the defendant notified the plaintiff [that the defendant would not accept performance] [not to proceed with the performance of the contract]. If you find that such notice was given, the plaintiff was excused from offering to perform when the time came for the plaintiff’s performance.

References: 

IJI § 12.122. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.38 RETRACTION OF REPUDIATION

However, the plaintiff’s failure to perform is not excused if the defendant proves both of the following: 

1. That before the plaintiff’s performance was due, the defendant gave the plaintiff clear and definite notice retracting the defendant’s previous notice that the defendant [would not perform] [would not accept performance] [would not continue to perform unless the plaintiff performed in accordance with the defendant’s demand].

 2. That the defendant’s retraction was made before the plaintiff acted in reliance on the earlier notice. That is, the defendant clearly indicated to the plaintiff that the defendant [would perform] [would accept performance] [would continue to perform without demanding that the plaintiff perform in accordance with the defendant’s earlier demand], before the plaintiff [describe facts indicating change of position] in reliance on the defendant’s earlier notice. 

References: 

IJI § 12.124. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.39 DUTY TO PERFORM CONDITIONED ON NO UNCURED MATERIAL FAILURE

If there is an uncured material failure by a party to render performance due at an earlier time, the other party shall have no duty to perform under the parties’ contract.

References: 

Darrell J. Didericksen & Sons, Inc. v. Magna Water & Sewer Improvement Dist., 613 P.2d 116 (Utah 1980)

 McCarren v. Merrill, 15 Utah 2d 179, 389 P.2d 732 (1964) 

 Restatement (Second) of Contracts § 237 (1979) 

MUJI 26.40 PERFORMANCE EXCUSED BY MATERIAL BREACH

The plaintiff contends the plaintiff was excused from performing the plaintiff’s remaining obligations under the contract because of the defendant’s conduct in [describe breach]. In order to establish this as a justification for not performing the plaintiff’s remaining obligations under the contract, the plaintiff must prove the defendant breached an important part of what the defendant had promised to do. An action or duty is an important part of a party’s performance under a contract if a reasonable person would not have made the contract unless a promise regarding that action or duty had been included. That is, the plaintiff would be excused from performing if the defendant’s conduct in [describe breach] related to an essential part of the agreement between the plaintiff and the defendant. On the other hand, if the defendant breached only a minor or unimportant part of the contract, the plaintiff would not be excused from performing.

 Consequently, if you find that the defendant’s conduct was the type of breach that had something to do with an essential part of the agreement between the plaintiff and the defendant, you must find that the plaintiff was excused from further performance under the contract. If you find that the defendant’s conduct was unimportant in relation to what the defendant had promised to perform, you must find the plaintiff was required to continue to perform, although the plaintiff may still be entitled to compensation for the breach.

References: 

Restatement (Second) of Contracts $ 243 (1979)

 IJI § 12.126. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.41 ELEMENTS OF A MATERIAL BREACH

In determining whether a failure to perform or offer to perform is material, the following factors are significant:

 1. The extent to which the injured party will be deprived of the benefit which the party reasonably expected; 

2. The extent to which the injured party can be adequately compensated for that benefit;

 3. The extent to which the nonperforming party will suffer forfeiture; 

 4. The likelihood that the nonperforming party will cure the failure, taking account of all the circumstances including any reasonable assurances; 

5. The extent to which the behavior of the non-performing party comports with standards of good faith and fair dealing.

References: 

 Restatement (Second) of Contracts § 241 (1979) 

MUJI 26.42 PERFORMANCE EXCUSED BY PREVENTION OF PERFORMANCE

The plaintiff contends the plaintiff was excused from performing the plaintiff’s obligations under the contract because the defendant prevented the plaintiff from performing. You must therefore decide if the defendant in any way hindered or obstructed the plaintiff from performing the plaintiff’s part of the bargain. That is, you must determine both of the following:

 1. Whether the plaintiff was ready, willing and able to perform the plaintiff’s obligations under the contract; that is, whether, at the time the plaintiff’s performance was supposed to take place, the plaintiff was in control of, or possessed the resources by which the plaintiff could in fact have performed. 

2. Whether, in addition, the plaintiff would have performed the plaintiff’s obligations under the contract, but the defendant’s conduct in [describe conduct hindering or preventing performance] prevented or made it impossible for the plaintiff to perform.

 If you find the plaintiff was ready, willing and able to perform but was prevented from doing so because of the defendant’s conduct, you must find the plaintiff was excused from performing. However, if you find either that the plaintiff was not ready, willing and able to perform the plaintiff’s part of the contract, or the defendant’s conduct did not actually prevent or render it impossible for the plaintiff to perform, the plaintiff was not excused from performing. 

References: 

 IJI § 12.127. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.43 PERFORMANCE EXCUSED BY PLAINTIFF’S FAILURE TO PERFORM OR OFFER TO PERFORM

As a defense to the defendant’s nonperformance under this agreement, the defendant claims that the defendant’s promised performance and the plaintiff’s performance were essential to and dependent on each other. In other words, the defendant claims that because the plaintiff did not perform or offer to perform as required by the contract, the defendant was not required to perform.

 For the defendant to prevail on this issue, you must find: (1) that the defendant’s performance was dependent on the plaintiff’s performance; and (2) that the plaintiff did not perform or make a valid offer to perform the plaintiff’s contractual obligations. If the plaintiff did not perform or offer to perform, the plaintiff cannot recover under the contract.

References: 

 IJI § 13.03. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.44 ACCORD AND SATISFACTION

As a defense to the defendant’s nonperformance in this action, the defendant claims because the defendant and the plaintiff entered into a second agreement replacing the original one, the defendant’s original performance was excused. For you to determine that the original performance was in fact excused, you must find that: (1) the parties mutually intended to effect [a settlement of an existing dispute] [a modification of an existing agreement]; and (2) there was actual performance, with satisfaction of the new agreement.

References: 

Cannon v. Stevens Sch. of Business, Inc., 560 P.2d 1383 (Utah 1977)

Stratton v. West States Constr., 21 Utah 2d 60, 440 P.2d 117 (1968)

Restatement (Second) of Contracts § 281 (1979)

 IJI § 13.05. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.45 NOVATION

As a defense to the defendant’s nonperformance of this agreement, the defendant claims the parties entered into a novation. A novation is a second agreement that replaces the first, and which substitutes new performance duties and obligations in its place.

 To find a novation has in fact occurred, you must find: (1) that the parties agreed to cancel the first agreement; and (2) that the parties agreed the second agreement took the place of the first agreement.

References: 

Restatement (Second) of Contracts § 279 (1979)

 IJI § 13.07. Reprinted with permission; copyright © 1991 Matthew Bender & Co., Inc.

MUJI 26.46 THIRD-PARTY BENEFICIARY

Parties to a contract have the power, if they so intend, to create a right in the contract in a third person, which the third person can enforce. For a third party to have enforceable rights under a contract, the third party must be an “intended beneficiary” of the contract, and the intention of the parties to “benefit” the third party must be clear. A third-party incidentally benefited by performance of a promise has no rights under the contract. The intention of the parties is to be determined from the terms of the contract.

References: 

Wasatch Bank v. Surety Ins. Co., 703 P.2d 298 (Utah 1985)

 Tracy Collins Bank & Trust v. Dickamore, 652 P.2d 1314 (Utah 1982)

 Rio Algom Corp. v. Jimco Ltd., 618 P.2d 497 (Utah 1980)

MUJI 26.47 DAMAGES FOR REPUDIATION

When a party repudiates a duty under a contract before actually committing a breach by nonperformance and before receiving all of the benefits under the contract, the party’s repudiation alone gives rise to a claim for damages for total breach.

References: 

University Club v. Invesco Holding Corp., 29 Utah 2d 1, 504 P.2d 29 (1972)

Restatement (Second) of Contracts § 253 (1979)

MUJI 26.48 DAMAGES: EXPECTATION 

The plaintiff has a right to damages based on the expectation interest as measured by: 

 1. The plaintiff’s loss in the value of the defendant’s performance caused by the failure or deficiency, plus 

2. Any other loss, including incidental or consequential loss, caused by the breach, less

 3. Any cost or other loss the plaintiff avoided by not having to perform.

References: 

 Restatement (Second) of Contracts § 347 (1979)

MUJI 26.49 DAMAGES: RELIANCE

The plaintiff has a right to damages based on the reliance, including expenditures made in preparation for performance or in performance, less any loss the defendant can prove with reasonable certainty the plaintiff would have suffered had the contract been performed. 

References: 

Restatement (Second) of Contracts § 349 (1979)

MUJI 26.50 MITIGATION

Damages are not recoverable for loss the plaintiff could have avoided without undue risk, burden or humiliation. The plaintiff is not precluded from recovery, however, to the extent the plaintiff has made reasonable but unsuccessful efforts to avoid loss.

References: 

 Restatement (Second) of Contracts § 350 (1979)

MUJI 26.51 DAMAGES: FORESEEABLE

Damages are recoverable for loss the defendant had reason to foresee as a probable result of the breach when the contract was made. 

 Loss may be foreseeable as a probable result of a breach because it: 

1. Is one that ordinarily follows the breach of such contract in the usual course of events; or

 2. Is a result of special circumstances not in the ordinary course of events, in which a reasonable person in the defendant’s position would have known that loss would result from the breach. 

References: 

Restatement (Second) of Contracts § 351 (1979)

MUJI 26.52 DAMAGES: REASONABLE CERTAINTY

Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.

References: 

 Restatement (Second) of Contracts § 352 (1979)

MUJI 26.100 OBLIGATION OF GOOD FAITH

Every contract imposes upon the parties an obligation of good faith in its performance. Good faith means honesty in fact in the conduct or transaction concerned. Honesty in fact is an honest belief. It is not required that the belief be reasonable, so long as it is an honest belief.

References: 

 Utah Code Ann. § 70A-1-203 (1990) 

State Bank v. Woolsey, 565 P.2d 413 (Utah 1977)

MUJI 26.101 FORMATION OF CONTRACT

“Agreement” means the actual bargain between the parties. A contract for the sale of goods is enforceable if the circumstances of the transaction are sufficient to show an agreement. The nature of the bargain can be determined by the words used by the parties, earlier dealings between the parties, commonly understood customs and practices in the trade or business, and the subsequent conduct of the parties in carrying out the agreement in question. A contract does not fail for indefiniteness because there is uncertainty as to one or more terms. However, the contract cannot be so vague or ambiguous that no reasonable basis exists for enforcing it against one party or the other.

References: 

 Utah Code Ann. § 70A-2-204 (1990) 

Oberhansly v. Earle, 572 P.2d 1384 (Utah 1977)

 Paloukos v. Intermountain Chevrolet Co., 588 P.2d 939 (Idaho 1978)

MUJI 26.102 ADDITIONAL TERMS

A contract is formed between parties upon an expression of acceptance by one party of terms proposed by the other. Additional or different terms contained in the acceptance are proposals to modify the contract and such terms may be accepted or rejected by the party receiving them. 

 If the parties to the contract are merchants, the additional or different terms become acceptable and part of the contract by mere silence of the party receiving them unless (1) the original offer expressly limited acceptance to the original terms, (2) the additional or different terms materially alter the contract, or (3) rejection of the additional or different terms is given within a reasonable time of receiving notice of the terms.

References: 

Utah Code Ann. § 70A-2-207 (1990)

 Johnson Tire Serv., Inc. v. Thorn, Inc., 613 P.2d 521 (Utah 1980)

MUJI 26.103 COURSE OF PERFORMANCE

In contracts involving repeated performances by either party, the terms of the contract may be construed or supplemented by the course of performance between the parties. The course of performance is the manner in which the parties have treated each other and interpreted the contract previously.

References: 

Utah Code Ann. § 70A-2-208 (1990) 

MUJI 26.104 COURSE OF DEALING

In contracts involving repeated performances by either party, the terms of the contract may be construed or supplemented by evidence of a prior course of dealing between the parties. A course of dealing between parties is the previous conduct of the parties in prior dealings, which establishes a common basis of understanding for interpreting each other’s conduct and suggests an understanding as to how a party’s actions may be interpreted by another party.

References: 

Utah Code Ann. § 70A-2-208 (1990)

 Power Sys. & Controls v. Keith’s Elec. Constr. Co., 765 P.2d 5 (Utah Ct. App. 1988)

MUJI 26.105 USAGE OF TRADE

In contracts involving repeated performances by either party, the terms of the contract may be construed or supplemented by evidence of usage of trade. Usage of trade is the way persons deal in a trade, which is so regularly observed within the trade that it justifies an expectation it will be observed in a particular transaction. Usage of trade is permissible to explain technical terms in contracts to which particular meanings attach; to clarify or make certain those terms that are indefinite, ambiguous or obscure; to supply necessary matters upon which the contract itself is silent; and generally to illuminate the intention of the parties when the meaning of the contract cannot be clearly understood from the language.

References: 

Utah Code Ann. § 70A-2-208 (1990) 

 Craig Food Indus., Inc. v. Weihing, 746 P.2d 279 (Utah Ct. App. 1987)

MUJI 26.106 CONSTRUCTION AS AMONG EXPRESS TERMS, COURSE OF PERFORMANCE, COURSE OF DEALING AND USAGE OF TRADE

When such factors as course of performance, course of dealing or usage of trade are inconsistent with the express terms of the contract, the express terms govern over course of performance, and course of performance governs over course of dealing and usage of trade.

References: 

Utah Code Ann. § 70A-2-208(2) (1990)

MUJI 26.107 RIGHT TO ADEQUATE ASSURANCE

A contract imposes an obligation on each party that neither will impair its expected performance. When either party has reasonable grounds for feeling insecure about the other party’s performance, the insecure party may, in writing, demand adequate assurance the other party will perform according to the contract, and until such assurance is received, the insecure party may suspend its own performance. If assurance is not received within thirty days after written demand, the insecure party may treat the contract as having been breached.

References: 

Utah Code Ann. § 70A-2-209 (1990)

MUJI 26.108 ANTICIPATORY REPUDIATION

When a party chooses to repudiate the contract, that is, to do or say anything indicating its intention not to perform the contract, and the repudiation will substantially impair the value of the contract to the other party, the other party may do the following:

 1. Await performance for a commercially reasonable time. A reasonable time depends on the nature, purposes, and circumstances of the transaction. 

 2. Resort to any remedy for breach, even though that party has promised to await performance.

 In either case the other party may stop its own performance.

References: 

Utah Code Ann. § 70A-2-616 (1990)

MUJI 26.109 BUYER’S REMEDIES

When a seller under a contract either fails to deliver the goods or repudiates the contract, or when the buyer rightfully rejects the goods or revokes its acceptance of the goods, the buyer can cancel the contract and recover from the seller whatever the buyer has paid.

 In addition, the buyer can do either (1) cover or (2) recover damages for nonperformance.

 To cover, the buyer must without delay and in good faith buy other goods to substitute for what was not received from the seller. The buyer can then recover from the seller the difference in price between what the buyer was to pay to the seller, and what the buyer actually paid to obtain the substitute goods. 

Damages for nondelivery is the difference in price between the market price of the goods when the buyer learned of the breach and the contract price. In addition, the buyer can recover from the seller incidental and consequential damages, such as any money spent by the buyer to inspect, transport or care for the goods which the buyer rejected.

 If the seller has failed to deliver the goods or repudiates the contract, the buyer may also (a) recover from the seller those goods for which the buyer has paid, or (b) the buyer may obtain specific performance, that is, it can force the seller to perform the contract if the goods are unique.

 If the buyer rightfully rejects the goods or justifiably revokes acceptance of the goods and the buyer has paid for all or part of the goods, the buyer retains a security interest in those goods which it has in its possession. The buyer may then resell the goods to recover what the buyer paid for them.

References: 

Utah Code Ann. § 70A-2-711 (1990)

MUJI 26.110 BUYER’S REMEDIES WHEN SELLER FAILS TO DELIVER GOODS OR REPUDIATES

When a seller [fails to deliver goods as required by the contract] [repudiates the contract], the buyer is entitled to do three things: 

 1. The buyer can cancel the contract and recover from the seller whatever money the buyer has paid; and

 2. The buyer can either “cover” or receive money damages for “nondelivery”; and

 3. The buyer can recover the goods from the seller if the goods have been identified, or the buyer can obtain specific performance or replevy the goods.

References: 

Utah Code Ann. § 70A-2-711, 712 (1990)

MUJI 26.111 COVER

To cover, a buyer, without delay and in good faith, must buy other goods to substitute for those goods not delivered by the seller. The buyer may recover from the seller the amount of money the buyer spent to cover. This is calculated by subtracting the contract price of the original goods from the amount the buyer actually paid for the substitute goods. The buyer may also recover any incidental and consequential damages.

References: 

Utah Code Ann. § 70A-2-711, 712 (1990)

MUJI 26.112 INCIDENTAL AND CONSEQUENTIAL DAMAGES

Incidental damages are those expenses incurred by the buyer when the buyer covers or when the expenses have been incurred as a result of nondelivery or repudiation. Incidental damages include inspections, receipt of goods, the transportation, care and custody of rejected goods, and other reasonable costs. 

Consequential damages include any additional loss suffered by the buyer, other than the loss associated with the contract price, due to any special needs or requirements of the buyer. There are two conditions which must be met to recover consequential damages. First, the seller must have had reason to know of these special needs. Second, the buyer’s loss could not have been prevented by the buyer obtaining substitute goods or by some other action taken by the buyer. Consequential damages also include injuries to persons or property occurring as a result of a breach of warranty.

References: 

Utah Code Ann. § 70A-2-715 (1990)

MUJI 26.113 DAMAGES FOR NONDELIVERY

Damages for nondelivery are calculated by subtracting the contract price of the goods from the market price of the goods at the time the buyer learned of the nondelivery or repudiation. The buyer may also recover any incidental and consequential damages.

References: 

Utah Code Ann. § 70A-2-713 (1990)

MUJI 26.114 RECOVERY OF IDENTIFIED GOODS

When a seller fails to deliver goods or repudiates the contract and the seller then becomes insolvent within ten days of the buyer sending the seller its first payment for the goods, the buyer may identify the goods as the goods referred to by the contract and “recover” the “identified goods,” if the contract refers to specific goods and the goods are in existence.

References: 

Utah Code Ann. §§ 70A-2-501 to -502 (1990)

MUJI 26.115 REPUDIATION

A party repudiates a contract when that party does or says anything indicating that it does not intend to perform the contract.

References: 

Utah Code Ann. § 70A-2-711 (1990)

MUJI 26.116 SPECIFIC PERFORMANCE

When a seller fails to deliver goods or repudiates the contract, the buyer may, in certain instances, obtain specific performance.

 Specific performance is when the seller is not allowed to pay money to the buyer instead of performing the contract. That is, the seller is not permitted to repudiate or simply not deliver the goods. Specific performance, rather, requires the seller to perform the contract as written. The buyer can only obtain specific performance if the goods are unique, and substitutes cannot be obtained elsewhere.

References: 

Utah Code Ann. § 70A-2-716 (1990)

MUJI 26.117 BUYER’S REMEDIES WHEN BUYER RIGHTFULLY REJECTS GOODS OR JUSTIFIABLY REVOKES ACCEPTANCE

When a buyer [rightfully rejects goods which have been delivered by the seller] [justifiably revokes its acceptance of the goods], the buyer is entitled to cancel the contract and recover from the seller whatever money the buyer has paid. In addition, the buyer can either “cover” or receive money damages.

 Comments 

 This instruction must be supplemented to reflect the applicable language of code

 that will correspond with facts and claims asserted in each case. Refer to the 

specific code sections set forth in the References. 

References: 

Utah Code Ann. § 70A-2-711, 712 (1990)

MUJI 26.118 RIGHTFUL REJECTION BY BUYER

When a seller delivers goods to a buyer which do not conform to the contract, the buyer has the right to reject the goods. The rejection must be within a reasonable time after delivery and the buyer must notify the seller of the rejection.

References: 

Utah Code Ann. § 70A-2-601, 602, 711 (1990)

MUJI 26.119 BUYER’S SECURITY INTEREST IN GOODS

When a buyer rightfully rejects or justifiably revokes its acceptance of goods and the buyer has paid for all or part of the goods, the buyer has a security interest in the goods it has in possession. A “security interest” in this context means the interest the buyer has in the goods in its possession which secures the payments made by buyer for the goods or any expense incurred for their care, custody or transportation.

References: 

Utah Code Ann. § 70A-1-201(37), 711 (1990)

MUJI 26.120 JUSTIFIABLE REVOCATION OF ACCEPTANCE

When a buyer accepts goods which do not conform to the goods specified in the contract, the buyer may, in certain instances, change its mind and revoke its previous acceptance of the goods. A buyer may only revoke previous acceptance if it had assumed that the nonconforming goods would be corrected and they were not, or if it was too difficult to discover the nonconforming goods when the buyer accepted them.

 The revocation must be within a reasonable time, there cannot be any substantial change in the conditions of the goods, and the buyer must notify the seller of the buyer’s revocation.

References: 

Utah Code Ann. § 70A-2-608, 711 (1990)

MUJI 26.121 SELLER’S REMEDIES FOR BUYER’S WRONGFUL REJECTION

When a buyer wrongfully rejects goods delivered to it by the seller [repudiates a contract] [wrongfully revokes its acceptance of goods] [fails to make a payment due before delivery of goods] the seller is entitled to do one of several things regarding the goods specifically affected or the unpaid balance of the contract:

 1. Withhold delivery of goods; 

 2. Stop delivery of goods;

 3. Identify the goods to the contract; 

 4. Resell the goods;

 5. Recover damages for nonacceptance;

 6. Recover the price of the goods; or 

 7. Cancel the contract.

References: 

Utah Code Ann. § 70A-2-703 (1990)

MUJI 26.122 STOPPING DELIVERY OF GOODS

When a buyer repudiates the contract or fails to make any payment which is due before the goods are delivered, the seller may stop the delivery of any goods which are in the process of being transported to the buyer. 

 The deliveries which may be stopped include deliveries by carload, truckload, planeload, or large shipments of express or freight. If the seller decides to stop delivery, the seller must promptly notify the person carrying the goods being transported to prevent delivery of the goods.

References: 

Utah Code Ann. § 70A-2-705 (1990)

MUJI 26.123 IDENTIFY GOODS TO THE CONTRACT

When a buyer breaches the contract and the seller has in its possession finished goods which have not yet been identified to the contract, the seller may identify the goods to the contract, that is, designate the goods as those particular goods to which the contract refers.

 If the seller has in its possession unfinished goods, the seller may either finish the goods and identify them to the contract, or cease manufacture of the unfinished goods and sell them for scrap.

References: 

Utah Code Ann. § 70A-2-704 (1990)

MUJI 26.124 RESALE OF GOODS

When a buyer breaches the contract, the seller may resell those goods not paid for. The seller may recover the difference between the resale price and the contract price plus incidental damages. The resale must be in good faith and in a commercially reasonable manner.

References: 

Utah Code Ann. § 70A-2-706 (1990)

MUJI 26.125 SELLER’S INCIDENTAL DAMAGES

A seller’s incidental damages include reasonable charges a seller incurs when a seller stops delivery of goods or when the seller must transport and care for the goods in its custody in order to resell the goods.

References: 

Utah Code Ann. § 70A-2-710 (1990)

MUJI 26.126 RECOVERY OF THE PRICE DUE

When a buyer fails to pay the seller what the buyer owes on the contract when it becomes due, the seller is entitled to recover the price of those goods which have been accepted by the buyer. In addition, the seller is entitled to recover the price of those goods which have been identified to the contract if the seller has not been able to resell the identified goods. The seller must have used reasonable efforts to resell the identified goods, or it must be apparent that even reasonable efforts would not succeed.

References: 

Utah Code Ann. § 70A-2-709 (1990)

MUJI 26.127 DAMAGES FOR NONACCEPTANCE AND REPUDIATION

Money damages for nonacceptance of goods or repudiation of the contract by the buyer is the difference between the unpaid contract price and the market price of the goods. The time and place used to determine the market price is whenever and wherever payment was to be made. The seller may also recover seller’s incidental damages. If seller still has not received in money damages enough to put it in as good a position as if the contract had been fully performed, the buyer must pay to the seller the profit the seller would have made if the contract had been fully performed, plus seller’s incidental damages.

References: 

Utah Code Ann. § 70A-2-708 (1990)

MUJI 26.128 CUMULATIVE RIGHTS AND REMEDIES

Upon default, a secured party may exercise any right established by agreement with the debtor which is not manifestly unreasonable and which is not in opposition to statute, as well as any rights and remedies provided under the Utah statute. Such rights and remedies are cumulative, rather than alternative.

References: 

Utah Code Ann. § 70A-9-501 (1990)

Avco Fin. Servs. of Billings One, Inc. v. Christiaens, 652 P.2d 220 (Mont. 1982)

MUJI 26.129 ORDER IN WHICH RIGHTS AND REMEDIES MAY BE EXERCISED

Upon default, a secured party may pursue rights and remedies in the order of the secured party’s preference. Namely, a secured party may, subject to the terms of the agreement with the debtor:

 1. Repossess and dispose of the collateral;

 2. Reduce the unpaid obligation to money judgment and collect upon such judgment without ever pursuing the collateral;

 3. Resort to the collateral after obtaining judgment; or

 4. Collect from a guarantor without first pursuing the collateral. 

 Comments 

 This instruction assumes that the collateral includes no real property.

References: 

Utah Code Ann. § 70A-9-501 (1990)

Barkley Clark, The Law of Secured Transactions Under the Uniform Commercial Code 4.03 (2d ed. 1988 & Supp. 1992)

MUJI 26.130 SECURED PARTY’S RIGHT TO POSSESION AFTER DEFAULT

Unless otherwise agreed between the secured party and the debtor, the secured party has the right, upon default by the debtor, to take possession of the collateral and to dispose of the collateral in accordance with statute.

References: 

Utah Code Ann. § 70A-9-503 (1990)

MUJI 26.131 BREACH OF THE PEACE

A secured party may use self-help remedies (without court action) in repossessing collateral only to the extent the repossession does not constitute a breach of the peace. If the collateral cannot be repossessed without breaching the peace, the secured party must proceed by court action, rather than by self-help. Generally, violence, a threat of violence, or an unauthorized entry into a closed area will constitute a breach of the peace. On the other hand, repossession of a vehicle from a driveway, parking lot or open garage generally will not breach the peace, so long as there is no confrontation at the time of repossession and no oral protest of a third party (such as a spouse). Also, the use of stealth in repossessing collateral does not by itself constitute a breach of the peace.

References: 

Utah Code Ann. § 70A-9-503 (1990)

Riley State Bank v. Spillman, 750 P.2d 1024 (Kan. 1988) 

 Barkley Clark, The Law of Secured Transactions Under the Uniform Commercial Code 4.05[2][b] (2d ed. 1988 & Supp. 1992)

MUJI 26.132 DISPOSITION OF COLLATERAL

Following default and repossession of the collateral, a secured party may sell, lease or otherwise dispose of any or all of the collateral in its then existing condition. The secured party also has the right under statute to make such repairs to the collateral or perform such preparations for sale as are commercially reasonable.

References: 

Utah Code Ann. § 70A-9-504(1) (1990)

MUJI 26.133 APPLICATION OF FORECLOSURE SALE PROCEEDS

The proceeds resulting from the disposition of any collateral shall be applied as follows:

 1. First, to the reasonable expenses of the sale. This includes any costs of repossessing, holding, selling or leasing the collateral, or preparing the collateral for sale or lease. It also includes the reasonable attorney’s fees and legal expenses incurred by the secured party to the extent provided for in the agreement and allowed by law;

 2. Second, to the satisfaction of the indebtedness owing from the debtor to the foreclosing secured party for which the security interest was given; and 

3. Third, to the satisfaction of indebtedness secured by any subordinate security interest in the collateral to the extent written notification of demand for it is received by the foreclosing secured party before distribution of the proceeds is completed.

 If the foreclosing secured party so requests, the holder of any such subordinate security interest must, within a reasonable time, furnish reasonable proof of the security interest. If the subordinate interest holder fails to provide such reasonable proof, the foreclosing secured party need not comply with the subordinate secured party’s demand for payment.

 4. Fourth, to the debtor. In the event any surplus remains and the underlying transaction was not a sale of accounts or chattel paper, the foreclosing secured party must return such surplus to the debtor. However, if the underlying transaction was a sale of accounts or chattel paper, the debtor is only entitled to any surplus if the security agreement so provides.

References: 

Utah Code Ann. § 70A-9-504(1) (1990)

MUJI 26.134 LIABILITY FOR DEFICIENCY

As a general rule, the debtor is liable for any deficiency remaining owing to the secured party after application of the proceeds resulting from disposition of the collateral, unless otherwise agreed between the secured party and the debtor. However, if the underlying transaction was a sale of accounts or chattel paper, the debtor is liable for any deficiency only if the security agreement so provides.

References: 

Utah Code Ann. § 70A-9-504(2) (1990)

MUJI 26.135 PUBLIC OR PRIVATE SALE

Following default and repossession, collateral may be disposed of by public or private proceedings and may be disposed of in one or more transactions, either as a unit or in parcels. However, every aspect of the disposition of collateral must be commercially reasonable under the circumstances, including the method, manner, time, place and terms of sale. The secured party may buy at any public sale, and if the collateral is of a type customarily sold in a recognized market or is of a type which is the subject of widely distributed standard price quotations, the secured party may buy at private sale.

References: 

Utah Code Ann. § 70A-9-504(3) (1990)

MUJI 26.136 NOTICE OF FORECLOSURE SALE

The secured party must give every debtor reasonable notice of the time and place of any public sale, or of the time after which any private sale or other intended disposition is to be made, unless the debtor after default has signed a statement renouncing or modifying the debtor’s right to such notice. 

 The term “debtor” means any person who owes payment or other performance on the obligation secured whether or not the debtor owns or has rights in the collateral. In the case of foreclosure upon property not constituting consumer goods, the foreclosing secured party also shall give notice to any other secured party from whom the foreclosing secured party has received a written notice of a claim of interest in the collateral, if received prior to sending the notice of sale to the debtor or prior to the debtor’s renunciation of notification rights.

References: 

Utah Code Ann. §§ 70A-9-105(1)(d), -504(3) (1990)

MUJI 26.137 DEFINITION OF SECURITY INTEREST AND SECURITY AGREEMENT

A security interest means an interest in personal property or fixtures which secures payment or performance of an obligation. A security agreement means an agreement which creates or provides for a security interest.

References: 

Utah Code Ann. §§ 70A-9-105(1)(1), -1-201(37) (1990)

MUJI 26.138 DEFINITION OF PURCHASE MONEY SECURITY INTEREST

A security interest is a purchase money security interest to the extent that it is (1) taken or retained by the seller of the collateral to secure all or part of its price; or (2) taken by a person who [by making advances or incurring an obligation] gives value to enable the debtor to acquire rights in the use of collateral if such value is in fact so used.

References: 

Utah Code Ann. § 70A-9-107 (1990)

Meyer v. General Am. Corp., 569 P.2d 1094 (Utah 1977) 

MUJI 26.139 ENFORCEABLE OF SECURITY INTEREST, INCLUDING PROCEEDS

A security interest is not enforceable against the debtor or third parties with respect to the collateral and does not attach unless the collateral is in the possession of the secured party pursuant to agreement, or the debtor has signed a security agreement which contains a description of the collateral, value has been given and the debtor has rights in the collateral to which a security interest may attach. 

Generally, a security interest attaches and becomes enforceable against the debtor with respect to the collateral as soon as all of the foregoing events have occurred.

 Unless otherwise agreed, a security agreement gives the secured party the right to the proceeds from the sale of the collateral.

References: 

Utah Code Ann. § 70A-9-203 (1990)

Valley Bank & Trust Co. v. Gerber, 526 P.2d 1121 (Utah 1974) 

MUJI 26.140 SUFFICIENCY OF DESCRIPTION OF COLLATERAL

For the purposes of creating a security interest in personal property, any description of the personal property, except as otherwise specifically required by law, is sufficient, whether or not it is specific, if it reasonably identifies what is described. [Alternative: The test of the sufficiency of a description of property, for security agreement purposes, is whether the description does the job it is assigned to do, namely, to make possible the identification of the thing or items described.]

References: 

Utah Code Ann. § 70A-9-110 (1990)

State v. Woodward, 675 P.2d 1007 (N. M. Ct. App. 1983) 

MUJI 26.141 DEFINITION OF PROCEEDS

Unless otherwise agreed, a security agreement gives the secured party the right to proceeds of the collateral. Proceeds includes whatever is received upon the sale, exchange, collection or other disposition of collateral. Insurance payable by reason of loss or damage to the collateral is proceeds, except to the extent that it is payable to a person other than a party to the security agreement. Money, checks, deposit accounts, and the like are “cash proceeds.” All other proceeds are “non-cash proceeds.” Generally, a security interest continues in any identifiable proceeds including collections received by the debtor.

References: 

Utah Code Ann. § 70A-9-306 (1990)

Inter Mountain Ass’n of Credit Men v. The Villager, Inc., 527 P.2d 664 (Utah 1974)

MUJI 26.142 PERFECTION OF SECURITY INTERESTS

A financing statement must be filed to [perfect] [legally establish] all security interests, with certain exceptions. A financing statement is sufficient if it gives the names of the debtor and the secured party, is signed by the debtor, gives an address of the secured party from which information concerning the security interest may be obtained, gives a mailing address of the debtor and contains a statement indicating the types, or describing the items, of collateral. A copy of the security agreement is sufficient as a financing statement if it contains the above information and is signed by the debtor.

References: 

Utah Code Ann. § 70A-9-302, -402(1) (1990)

Meyer v. General Am. Corp., 569 P.2d 1094 (Utah 1977)

MUJI 26.143 FILING OF FINANCING STATEMENT

Unless otherwise required, the proper place to file in order to [perfect] [legally establish] a security interest is in the office of the Utah State Department of Commerce. A tender of the filing fee or acceptance of the financing statement by the filing officer constitutes filing under Utah law.

References: 

Utah Code Ann. § 70A-9-403 (1990)

MUJI 26.144 PRIORITY OF PERFECTED SECURITY INTEREST

In all cases not governed by other rules stated in Utah law, priority between conflicting security interests in the same collateral shall be determined according to the following rules:

1. Conflicting security interests rank according to priority in time of filing or perfection. Priority dates from the time a filing is first made covering the collateral or the time the security interest is first perfected, whichever is earlier, provided that there is no period afterwards when there is neither filing nor perfection. 

2. So long as conflicting security interests are unperfected, the first to attach has priority.

A date of filing or perfection as to collateral is also a date of filing or perfection as to proceeds.

References: 

Utah Code Ann. § 70A-9-312(5) to (6) (1990)

Meyer v. General Am. Corp., 569 P.2d 1094 (Utah 1977)

Valley Bank & Trust Co. v. Gerber, 526 P.2d 1121 (Utah 1974)

MUJI 26.145 PERFECTION BY POSSESSION

A security interest is perfected by possession of the collateral from the time possession is taken and continues only so long as possession is retained. 

[Alternative: A security interest in goods may be perfected by the secured party’s taking possession of the collateral.]

References: 

Utah Code Ann. § 70A-9-305 (Supp. 1991)

Manger v. Davis, 619 P.2d 687 (Utah 1980)

MUJI 26.146 PROTECTION OF BUYER OF GOODS IN THE ORDINARY COURSE OF BUSINESS

A buyer in the ordinary course of business [other than a person buying farm products from a person engaged in farming operations] takes free of a security interest created by his seller even though the security interest is perfected and even though the buyer knows of its existence.

 A buyer in the ordinary course of business means a person who, in good faith and without knowledge that the sale is in violation of the ownership rights or security interest of a third party in the goods, buys in the ordinary course from a person in the business of selling goods of that kind. [This rule, however, does not include a pawn broker.] Buying may be for cash or by exchange of other property or on secured or unsecured credit.

References: 

Utah Code Ann. § 70A-1-201(9), -9-307 (1990)

MUJI 26.147 PRIORITY OF PURCHASE MONEY SECURITY INTEREST

A purchase money security interest in collateral other than inventory has priority over a conflicting security interest in the same collateral or its proceeds, if the purchase money security interest is perfected at the time the debtor receives possession of the collateral or within twenty (20) days thereafter.

References: 

Utah Code Ann. § 70A-9-312(4) (1990)

Johnston v. Simpson, 621 P.2d 688 (Utah 1980)

 Meyer v. General Am. Corp., 569 P.2d 1094 (Utah 1977) 

National Bank of Commerce v. First Nat’l Bank & Trust Co., 446 P.2d 277 (Okla. 1968)

SECTION 27: DAMAGES

MUJI 27.1 DAMAGES ­ INTRODUCTORY

If you find the issues in favor of the plaintiff and against the defendant, then it is your duty to award the plaintiff such damages, if any, that you find, from a preponderance of the evidence, will fairly and adequately compensate the plaintiff for the injury and damage sustained. 

Comments

This instruction should be given as a preliminary instruction to all damage instructions and may or should be modified to fit the particular situation. The case may be submitted to the jury on special verdict, general verdict, or stipulated liability. The user may want to refer specifically to the special verdict question in modifying this form. Each specific damage instruction that applies to the case should then follow. 

References:

JIFU No. 90.1 (1957)

MUJI 27.2 PERSONAL INJURY ­ GENERAL DAMAGES

In awarding such damages, you may consider any pain, discomfort, and suffering, both mental and physical, its probable duration and severity, and the extent to which the plaintiff has been prevented from pursuing the ordinary affairs of life as previously enjoyed. You may also consider whether any of the above will, with reasonable certainty, continue in the future. If so, you may award such damages as will fairly and justly compensate the plaintiff for them.

No definite standard or method of calculation is prescribed by law to fix reasonable compensation for pain and suffering. Nor is the opinion of any witness required as to the amount of such reasonable compensation. Furthermore, the argument of counsel as to the amount of damages is not evidence of reasonable compensation. In making an award for pain and suffering, you shall exercise your authority with calm and reasonable judgment and the damages you fix shall be just and reasonable in light of the evidence.

References:

Judd v. Rowley’s Cherry Hill Orchards, Inc., 611 P.2d 1216 (Utah 1980)

Paul v. Kirkendall, 1 Utah 2d 1, 261 P.2d 670 (1953)

BAJI No. 14.13 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 27.3 PERSONAL INJURY ­ SPECIAL DAMAGES EXPENSES INCURRED

In awarding such damages, you may consider the reasonable value of medical [hospital and nursing] care, services and supplies reasonably required and actually given in the treatment of the plaintiff [and the reasonable value of similar items that more probably than not will be required and given in the future].

Comments

It may be necessary to spell out the collateral source rule in certain cases. If that is necessary, the following may be added: “The fact, if it be a fact, that any of the foregoing expenses were paid by some source other than the plaintiff’s own funds does not affect the plaintiff’s right to recover for such expenses.”

References:

Judd v. Rowley’s Cherry Hill Orchards, Inc., 611 P.2d 1216 (Utah 1980)

BAJI No. 14.10 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 27.4 PERSONAL INJURY ­ SPECIAL DAMAGES LOSS OF EARNINGS

In awarding such damages, you may consider the reasonable value of working time lost to date. In determining this amount, you should consider (1) evidence of the plaintiff’s earning capacity; (2) earnings; (3) how the plaintiff ordinarily was occupied; and (4) what the plaintiff was reasonably likely to have earned in the time lost if the plaintiff had not been injured.

[A person’s ability to work may have a monetary value even though the person is not employed by another.]

Comments

This instruction is limited to loss of earnings and loss from impaired earning capacities suffered up to the time of trial. For loss of future earning capacity, use the next instruction. In certain cases, the instruction may be modified for consideration of loss of employee benefits.

References:

Paul v. Kirkendall, 1 Utah 2d 1, 261 P.2d 670 (1953)

Clawson v. Walgreen Drug Co., 108 Utah 577, 162 P.2d 759 (1945)

BAJI No. 14.11 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 27.5 PERSONAL INJURY ­ SPECIAL DAMAGES LOSS OF FUTURE EARNING CAPACITY

If you find the plaintiff has suffered a loss of earning capacity, you should award the present cash value of earning capacity reasonably likely to be lost in the future as a result of the injury in question.

References:

Clawson v. Walgreen Drug Co., 108 Utah 577, 162 P.2d 759 (1945)

BAJI No. 14.12 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 27.6 AGGRAVATION OF PREEXISTING CONDITIONS

(Alternate A)

A person who has a condition or disability at the time of an injury is not entitled to recover damages for that condition or disability. However, the injured person is entitled to recover damages for any aggravation of such preexisting condition or disability proximately resulting from the injury.

This is true even if the person’s condition or disability made the injured person more susceptible to the possibility of ill-effects than a normally healthy person would have been, and even if a normally healthy person probably would not have suffered any substantial injury.

When a preexisting condition or disability is aggravated, damages for the condition or disability are limited to the additional injury caused by the aggravation.

Comments

Alternate Instruction A reflects the holding of the Utah Supreme Court in Brunson v. Strong, (cited below). The Court did not specifically address the issue of dormant and asymptomatic conditions. Alternate Instruction B reflects the holding of the Utah Court of Appeals in Biswell v. Duncan (cited below), where the plaintiff claimed that the preexisting condition was dormant or asymptomatic. Modification of the instruction may be necessary based upon the evidence in any given case.

References:

Biswell v. Duncan, 742 P.2d 80 (Utah 1987)

Brunson v. Strong, 17 Utah 2d 364, 412 P.2d 451 (1966)

BAJI No. 14.65 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 27.7 AGGRAVATION OF PREEXISTING CONDITIONS

(Alternate B)

A person who has a latent, dormant or asymptomatic condition, or a condition to which the person is predisposed, may recover the full amount of damages that proximately result from injuries that aggravate the condition. In other words, when a latent condition does not cause pain, but that condition plus the injury brings on pain by aggravating the preexisting, dormant or asymptomatic condition, then it is the injury, not the dormant or asymptomatic condition, that is the proximate cause of pain and disability.

References:

Biswell v. Duncan, 742 P.2d 80 (Utah 1987)

MUJI 27.8 DUTY TO MITIGATE

It is the duty of a person who has been injured to use reasonable diligence in caring for the injuries and reasonable means to prevent their aggravation and to accomplish healing.

When an injured person does not use reasonable diligence to care for the injuries, and they are aggravated as a result of such failure, the liability, if any, of another whose act or omission was a proximate cause of the original injury must be limited to the amount of damage that would have been suffered if the injured person had exercised the required diligence.

References:

C. S. v. Nielsen, 767 P.2d 504 (Utah 1988)

Thompson v. Jacobsen, 23 Utah 2d 359, 463 P.2d 801 (1970)

Morrison v. Perry, 104 Utah 151, 140 P.2d 772 (1943)

BAJI No. 14.67 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 27.9 WRONGFUL DEATH ­ ADULT

The plaintiff in this case been determined to be the heir of [decedent]. In determining damages for the death of [decedent], you will award as damages such sum as, under all of the circumstances of the case, will be just compensation for the loss that the plaintiff has suffered by reason of the death of [decedent].

You shall determine the loss based upon the circumstances that existed as of the date of the decedent’s death.

In determining that loss, you may consider the financial support, if any, that the plaintiff would have received from the decedent, and the right to receive support, if any, which the plaintiff has lost by reason of the death of the decedent. You may also consider what loss, if any, the plaintiff has suffered from the loss of the society, comfort, care, protection and right to receive support, if any, which the plaintiff has lost by reason of the death of the decedent.

You may also consider the age of the decedent and of the plaintiff; the health of the decedent and the plaintiff immediately prior to the death; the respective life expectancy of the decedent and the plaintiff; whether the deceased was kind, affectionate or otherwise; the disposition of the decedent to contribute financially to support the plaintiff; the earning capacity of the decedent; and any other facts shown by the evidence indicating what benefits the plaintiff might reasonably have been expected to receive had the decedent lived.

With respect to life expectancies, you will only be concerned with the shorter of the two ­ that of the plaintiff or that of the decedent, as one can derive a benefit from the life of another only so long as both are alive.

[In determining such pecuniary loss, you are not to consider any pain or suffering of the decedent; any grief or sorrow of the plaintiff; or the poverty or wealth of the plaintiff.] [You may also consider the pain, anguish and mental suffering resulting from the death of ______________.]

You shall include in your award an amount that will compensate for whatever reasonable expense was paid out or incurred for funeral or burial expense.

Comments

There was substantial disagreement in the committee with respect to including pain, suffering, sorrow and anguish of the heir for consideration by the jury. The court must determine whether to use one of the bracketed provisions.

References:

Utah Code Ann. §§ 78-11-7, -12 (1992)

In re Behm’s Estate, 117 Utah 151, 213 P.2d 657 (1950)

Allen v. United States, 588 F. Supp. 247 (D. Utah 1984)

Platis v. United States, 288 F. Supp. 254 (D. Utah 1968), aff’d, 409 F.2d 1009 (10th Cir. 1969)

BAJI No. 14.50 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 27.10 WRONGFUL DEATH ­ MINOR

In determining the amount of damages suffered by the plaintiff as a result of the wrongful death of [decedent], you will award such sum as, under all the circumstances, may be just compensation for the loss. You shall determine the loss based upon the circumstances that existed as of the date of decedent’s death. You may take into consideration the loss which has been suffered and will be suffered in the future by the plaintiff in being deprived of the comfort, society, companionship, love, protection and affection of the child.

You may also consider the amount, if any, by which the child’s earnings and services to the plaintiff during minority would have exceeded in value the costs the plaintiff would likely have incurred to support the child during minority had the child survived. You may consider the support and financial benefit which the plaintiff, with reasonable certainty, would have received from the child after the child became an adult during the period of their common life expectancies.

In weighing these matters, you may consider the ages of the decedent and the plaintiff; the state of health and physical condition of the decedent and of the plaintiff at the time of the decedent’s death; their respective expectancies of life, as shown by the evidence, and all other factors in evidence bearing upon the question of the plaintiff’s loss.

You shall include in your award an amount that will compensate for whatever reasonable expense was paid out or incurred for funeral or burial expense of the decedent and an amount to compensate for any expenses of the decedent incurred in receiving medical treatment for injuries prior to death, if such treatment was necessitated by the same conduct which caused the death.

Comments

The committee disagreed on whether the jury may consider the pain, anguish, sorrow and mental suffering of the plaintiff arising from the wrongful death of a minor.

References:

Utah Code Ann. §§ 78-11-6, -12 (1992)

Jones v. Carvell, 641 P.2d 105 (Utah 1982)

MUJI 27.11 REDUCTION OF FUTURE DAMAGES TO PRESENT VALUE

The amount of damages for any loss to be suffered in the future would not be the present payment of the total of such damages, but must be discounted to the present cash value of such future benefit. Therefore, in determining the present value of any future benefit lost to the plaintiff as a result of the injury [death of ______________], you should calculate the same on the basis that any sum you might award will be invested with reasonable wisdom and frugality, and that all of it, except the amount currently needed to compensate for the loss sustained, will be kept so invested as to yield a rate of return consistent with reasonable security.

References:

Nelson v. Trujillo, 657 P.2d 730 (Utah 1982)

Gregory v. Carey, 791 P.2d 1329 (Kan. 1990)

JIFU No. 90.34 (1957)

BAJI No. 14.70 (1986). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 27.12 LIFE EXPECTANCY

According to the mortality tables, the expectancy of life of one aged [________] years is [________] years.

This fact, which is now in evidence, is to be considered by you in arriving at the amount of damages sustained by the plaintiff.

Life expectancy shown by the mortality tables is merely an estimate of the probable average remaining length of life of all persons in our country of a given age. The inference that may be drawn from the tables applies only to one who has the average health and exposure to danger of people of that age. Thus, in connection with this evidence, you should consider all other evidence bearing on the same issue, such as that pertaining to the occupation, health, habits and activities of the person whose life expectancy is in question.

References:

JIFU No. 90.36 (1957)

BAJI No. 14.69 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 27.13 DAMAGE TO PERSONAL PROPERTY

As compensation for damage to property, the plaintiff is entitled to recover a sum equal to the difference in the fair market value of the property immediately before and immediately after the injury.

If the damages have been repaired, or are capable of repair, so as to restore the property to the fair market value as existed immediately before the accident, at a cost less than such difference in value, then the measure of damage is the cost of such repair, rather than the difference in value.

If repairs have been made, but the property damage cannot be completely repaired, the measure of damages is the difference in the fair market value of the property immediately before the accident and its fair market value after the repairs have been made, plus the reasonable cost of making the repairs.

References:

Thorsen v. Johnson, 745 P.2d 1243 (Utah 1987)

Park v. Moorman Mfg. Co., 121 Utah 339, 241 P.2d 914 (1952)

BAJI No. 14.20 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 27.14 DAMAGES FOR LOST OR DESTROYED PROPERTY

If the plaintiff’s property was lost or destroyed, you must reasonably compensate the plaintiff for the loss. That amount is the fair market value of such property at the time of its loss or destruction.

References:

BAJI No. 14.21 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 27.15 DAMAGES FOR LOSS OF USE OF PROPERTY

If you find that the plaintiff was deprived of the use of the plaintiff’s property for a time until the plaintiff could either repair the property or secure a replacement, then the plaintiff is entitled to recover a sum sufficient to reasonably compensate for the loss of use of the property, for such time as was reasonably required to obtain repair or replacement of the property. That sum is ordinarily the reasonable rental value of the property for the period of time mentioned.

References:

BAJI No. 14.22 (Supp. 1992). Reprinted with permission; copyright © 1986 West Publishing Company

MUJI 27.16 DAMAGES TO REAL PROPERTY--PERMANENT INJURY

The measure of damages for permanent injury to land is the difference in the market value of the land immediately before and after the injury. This is called “diminution in value.”

References:

Thorsen v. Johnson, 745 P.2d 1243 (Utah 1987)

Pehrson v. Saderup, 28 Utah 2d 77, 498 P.2d 648 (1972)

Brereton v. Dixon, 20 Utah 2d 64, 433 P.2d 3 (1967)

Ault v. Dubois, 739 P.2d 1117 (Utah Ct. App. 1987)

MUJI 27.17 DAMAGES TO REAL PROPERTY--TEMPORARY INJURY

When the damage to real property is of a temporary nature and is of such a character that the property can be repaired and restored to its original condition, the measure of damages is that amount which is equal to the reasonable cost of repair necessary to restore the property to its original condition, provided that the costs of restoration do not exceed the diminution in value.

References:

Henderson v. For-Shor Co., 757 P.2d 465 (Utah Ct. App. 1988)

Ault v. Dubois, 739 P.2d 1117 (Utah Ct. App. 1987)

JIFU No. 90.40 (1957)

MUJI 27.18 DAMAGE TO REAL PROPERTY LOSS OF USE

If you award damages, you should award such sum as will reasonably compensate the plaintiff for the loss of use of the property during the time reasonably necessary to repair the damages incurred. That sum is ordinarily the reasonable rental value of the property for the period of time necessary to repair the damage.

References:

JIFU No. 90.42 (1957)

MUJI 27.19 FAIR MARKET VALUE DEFINED

The fair market value of property is defined as the price at which a fully informed, willing owner would have voluntarily sold and a fully informed, willing buyer would have voluntarily bought the property in question.

References:

State ex rel. Rd. Comm’n v. Wood, 22 Utah 2d 317, 452 P.2d 872 (1969)

State ex rel. Rd. Comm’n v. Cooperative Sec. Corp. of Church, 122 Utah 134, 247 P.2d 269 (1952)

MUJI 27.20 PUNITIVE DAMAGES

In addition to the actual damages the plaintiff alleges to have sustained, the plaintiff also seeks to recover punitive damages against the defendant. Punitive damages may be awarded only if compensatory or general damages are awarded and it is established by clear and convincing evidence that the acts or omissions of the defendant were a result of willful and malicious conduct, or conduct that manifested a knowing and reckless indifference toward, and a disregard of, the rights of others.

If you find that punitive damages are proper in this case, you may award such sum as, in your judgment, would be reasonable and proper as a punishment to the defendant for such wrongs, and as a wholesome warning to others not to offend in like manner. If such punitive damages are given, you should award them with caution and you should keep in mind that they are only for the purpose just mentioned and are not the measure of actual damage.
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Utah Code Ann. § 78-18-1 (1992)

Ong Int’l v. 11th Ave. Corp., 210 Utah Adv. Rep. 9 (Utah, 4/6/93)

Crookston v. Fire Ins. Exchange, 817 P.2d 789 (Utah 1991)

Johnson v. Rogers, 763 P.2d 771 (Utah 1988)

Miskin v. Carter, 761 P.2d 1378 (Utah 1988)

McFarland v. Skaggs Cos., 678 P.2d 298 (Utah 1984)

Cruz v. Montoya, 660 P.2d 723 (Utah 1983)

Branch v. Western Petroleum, Inc., 657 P.2d 267 (Utah 1982)

Leigh Furniture & Carpet Co. v. Isom, 657 P.2d 293 (Utah 1982)

Terry v. Zions Co-Op Mercantile Inst., 605 P.2d 314 (Utah 1979)

Nash v. Craigco, Inc., 585 P.2d 775 (Utah 1978)

MUJI 27.21 DAMAGE INSTRUCTIONS ­ CAUTION

The fact that I have instructed you concerning damages is not to be taken as an indication that I either believe or do not believe that the plaintiff is entitled to recover such damages. The instructions in reference to damages are given as a guide in case you find from a preponderance of the evidence that the plaintiff is entitled to recover. However, if you determine that there should be no recovery, then you will entirely disregard the instructions given you upon the matter of damages.

References:

JIFU No. 90.90 (1957)

SECTIONS 28-35: (Reserved)

SECTION 36: VERDICT FORMS (Special/General)

MUJI FORM 36.1 NEGLIGENCE ­ COMPARATIVE FAULT SPECIAL VERDICT FORM ­ SINGLE DEFENDANT

	______________________________,

Plaintiff,

vs.

______________________________,

Defendant.


	Special Verdict

Case No. _______________________

Assigned Judge: __________________


MEMBERS OF THE JURY:

Please answer the following questions from a preponderance of the evidence. If you find the evidence preponderates in favor of the issue presented, answer “Yes.” If you find the evidence is so equally balanced that you cannot determine a preponderance of the evidence, or if you find that the evidence preponderates against the issue presented, answer “No.” Also, any damages assessed must be proven by a preponderance of the evidence.

1. Was the defendant, ____________, negligent as alleged by plaintiff?

ANSWER: Yes_______ No _______

2. Was defendant’s negligence a proximate cause of the injuries sustained by the plaintiff?

ANSWER: Yes_______ No _______

3. Was the plaintiff contributorily negligent, as alleged by the defendant?

ANSWER: Yes_______ No _______

4. Was the plaintiff’s negligence a proximate cause of the plaintiff’s injuries?

ANSWER: Yes_______ No _______

5. If you have answered both Questions 1 and 4 “Yes,” then, and only then, answer the following question: Assuming all the negligence that proximately caused the plaintiff’s injuries to total 100%, what percentage of that negligence is attributable to:

A. Plaintiff, ______________________%

B. Defendant, ____________________%

 TOTAL
100%

6. If you have answered Questions 1 and 2 “Yes,” state the amount of special and general damages, if any, sustained by the plaintiff as a proximate result of the injuries complained of. If such questions were not answered “Yes,” do not answer this question.

Special Damages:

 A. Past Special Damages$________

 B. Future Special Damages$________

General Damages:$________

TOTAL
$________

DATED this ______ day of _________________, 19____.

_______________________________

Foreperson

MUJI FORM 36.2 NEGLIGENCE ­ COMPARATIVE FAULT SPECIAL VERDICT FORM ­ MULTIPLE DEFENDANTS

	______________________________,

Plaintiff,

vs.

______________________________,

Defendants.


	Special Verdict

Case No. _______________________

Assigned Judge: __________________


MEMBERS OF THE JURY:

Please answer the following questions from a preponderance of the evidence. If you find the evidence preponderates in favor of the issue presented, answer “Yes.” If you find the evidence is so equally balanced that you cannot determine a preponderance of the evidence, or if you find that the evidence preponderates against the issue presented, answer “No.” Also, any damages assessed must be proven by a preponderance of the evidence.

1. Considering all of the evidence in this case, do you find from a preponderance of the evidence that the defendant, _______________, was negligent in performing any one or more of the specific acts of negligence alleged by the plaintiff?

ANSWER: Yes_______ No _______

2. Considering all of the evidence in this case, do you find from a preponderance of the evidence that the negligence of the defendant, _________________, was either the sole proximate cause or a contributing proximate cause of [the plaintiff’s injuries] [the death of ____________________]?

ANSWER: Yes_______ No _______

3. Considering all of the evidence in this case, do you find from a preponderance of the evidence that the defendant, _________________, was negligent in performing any one or more of the specific acts of negligence alleged by the plaintiff?

ANSWER: Yes_______ No _______

4. Considering all of the evidence in this case, do you find from a preponderance of the evidence that the negligence of the defendant, ____________________, was either the sole proximate cause or a contributing proximate cause of [the plaintiff’s injuries] [the death of ____________________]? 

ANSWER: Yes_______ No _______

5. Considering all of the evidence in this case, do you find from a preponderance of the evidence that the plaintiff, ____________________, was negligent in performing any one or more of the specific acts of negligence alleged by the defendants?

ANSWER: Yes_______ No _______

6. Considering all of the evidence in this case, do you find from a preponderance of the evidence that the negligence of the plaintiff, ___________________, was either the sole proximate cause or a contributing proximate cause of [the plaintiff’s injuries] [the death of _________________]?

ANSWER: Yes_______ No _______

7. If you have answered any or all of Questions 2, 4 and 6 “Yes,” then, and only then, answer the following question: Assuming the combined negligence of all parties to total 100%, what percentage of that negligence is attributable to:

A. Defendant, _____________________%

B. Defendant, _____________________%

C. Plaintiff, _______________________%

TOTAL
100%

8. If you have answered either or both of Questions 2 and 4 “Yes,” state the amount of special and general damages, if any, sustained by the plaintiff as a proximate result of [the plaintiff’s injuries] [the death of _________________]. If neither question was answered “Yes,” do not answer this question.

Special Damages:

 A. Past Special Damages$________

 B. Future Special Damages$________

General Damages:$________

TOTAL
$________

DATED this _____ day of ___________________, 19____.

_______________________________

Foreperson

MUJI FORM 36.3 MEDICAL MALPRACTICE ­ COMPARATIVE FAULT SPECIAL VERDICT FORM ­ SINGLE DEFENDANT

	______________________________,

Plaintiff,

vs.

______________________________,

Defendant.


	Special Verdict

Case No. _______________________

Assigned Judge: __________________


MEMBERS OF THE JURY:

Please answer the following questions from a preponderance of the evidence. If you find the evidence preponderates in favor of the issue presented, answer “Yes.” If you find the evidence is so equally balanced that you cannot determine a preponderance of the evidence, or if you find that the evidence preponderates against the issue presented, answer “No.” Also, any damages assessed must be proven by a preponderance of the evidence.

1. Considering all the evidence in this case, was the defendant, __________________, M. D., negligent?

ANSWER: Yes_____ No _____

2. If your answer to Question 1 is “Yes,” was such negligence the proximate cause of any injury or damage to the plaintiff?

ANSWER: Yes_____ No _____

NOTE: If you answered Questions 1 or 2 “No,” you need not go further in answering additional questions. Please sign the verdict form and notify the Court. If you have answered Questions 1 and 2 “Yes,” please proceed to the next question.

3. Considering all the evidence in this case, was the plaintiff negligent?

ANSWER: Yes_____ No _____

4. If your answer to Question 4 is “Yes,” was such negligence a proximate cause of any injury or damage to the plaintiff?

ANSWER: Yes_____ No _____

5. If you have answered Questions 2 and 4 “Yes,” then, and only then, answer the following question:

Assuming the combined negligence of the parties to total 100%, what percentage of that negligence is attributable to:

A. Plaintiff, _______________________%

B. Defendant, _____________________%

TOTAL
100%

6. If you have answered Question 2 “Yes,” state the amount of special and general damages, if any, sustained by the plaintiff as a proximate result of the injuries complained of.

Special Damages:

 A. Past Special Damages$________

 B. Future Special Damages$________

General Damages:$________

TOTAL
$________

DATED this ______ day of _________________, 19____.

____________________________

Foreperson

MUJI FORM 36.4 MEDICAL MALPRACTICE ­ COMPARATIVE FAULT SPECIAL VERDICT FORM ­ MULTIPLE DEFENDANTS

	______________________________,

Plaintiff,

vs.

______________________________,

Defendants.


	Special Verdict

Case No. _______________________

Assigned Judge: __________________


MEMBERS OF THE JURY:

Please answer the following questions from a preponderance of the evidence. If you find the evidence preponderates in favor of the issue presented, answer “Yes.” If you find the evidence is so equally balanced that you cannot determine a preponderance of the evidence, or if you find that the evidence preponderates against the issue presented, answer “No.” Also, any damages assessed must be proven by a preponderance of the evidence.

1. Considering all the evidence in this case, was the defendant, __________________, M. D., negligent?

ANSWER: Yes_____ No _____

2. If your answer to Question 1 is “Yes,” was such negligence the proximate cause of any injury or damage to the plaintiff?

ANSWER: Yes_____ No _____

3. Considering all the evidence in this case, was the defendant, _____________ [M. D., Hospital], negligent?

ANSWER: Yes_____ No _____

4. If your answer to Question 3 is “Yes,” was such negligence the proximate cause of any injury or damage to the plaintiff?

ANSWER: Yes_____ No _____

NOTE: If you answered Questions 1, 2, 3 and 4 “No,” you need not go further in answering additional questions. Please sign the verdict form and notify the Court. If you have answered Questions 1, 2, 3 or 4 “Yes,” please proceed to the next question.

5. Considering all the evidence in this case, was the plaintiff negligent?

ANSWER: Yes_____ No _____

6. If your answer to Question 5 is “Yes,” was such negligence a proximate cause of any injury or damage to the plaintiff?

ANSWER: Yes_____ No _____

7. If you have answered any or all of Questions 2, 4 and 6 “Yes,” then, and only then, answer the following question:

Assuming the combined negligence of all parties to total 100%, what percentage of that negligence is attributable to:

A. Defendant, __________________________%

B. Defendant, __________________________%

C. Plaintiff, ____________________________%

 TOTAL
100%

8. If you have answered either or both Questions 2 or 4 “Yes,” state the amount of special and general damages, if any, sustained by the plaintiff as a proximate result of the injuries complained of. If such questions were not answered “Yes,” do not answer this question.

Special Damages:

 A. Past Special Damages$________

 B. Future Special Damages$________

General Damages:$________

TOTAL
$________

DATED this ______ day of _________________, 19____.

_______________________________

Foreperson

MUJI FORM 36.5 PRODUCTS LIABILITY ­ COMPARATIVE FAULT SPECIAL VERDICT FORM

	______________________________,

Plaintiff,

vs.

______________________________,

Defendant.


	Special Verdict

Case No. _______________________

Assigned Judge: __________________


MEMBERS OF THE JURY:

Please answer the following questions from a preponderance of the evidence. If you find the evidence preponderates in favor of the issue presented, answer “Yes.” If you find the evidence is so equally balanced that you cannot determine a preponderance of the evidence, or if you find that the evidence preponderates against the issue presented, answer “No.” Also, any damages assessed must be proven by a preponderance of the evidence.

1. When the product, _____________, left the defendant __________________, was it in a defective condition, unreasonably dangerous to the plaintiff? 

ANSWER: Yes_______ No _______

2. If you have answered Question 1 “Yes,” then answer the following question: Was such defect a proximate [direct] cause of the accident and the plaintiff’s injuries? 

ANSWER: Yes_______ No _______

3. Was the manufacturer, _______________, negligent?

ANSWER: Yes_______ No _______

4. If your answer to Question 3 is “Yes,” answer the following question: Was the negligence of the manufacturer, ____________, a proximate [direct] cause of the accident and the plaintiff’s injuries?

ANSWER: Yes_______ No _______

5. Was the defendant, ___________________ [third-party defendant, retailer, other defendant], negligent?

ANSWER: Yes_______ No _______

6. If your answer to Question 5 is “Yes,” answer the following question: Was the negligence of ________________ [third-party defendant, retailer, other defendant] a proximate [direct] cause of the accident and the plaintiff’s injuries?

ANSWER: Yes_______ No _______

7. Considering all of the evidence, was the plaintiff negligent?

ANSWER: Yes_______ No _______

8. If your answer to Question 7 is “Yes,” answer the following question: Was the plaintiff’s negligence a proximate [direct] cause of the accident and the injuries suffered by the plaintiff? 

ANSWER: Yes_______ No _______

9. If your answer to either or both of Questions 2 and 4 is “Yes,” or your answer to either or both Questions 6 and 8 is “Yes,” answer the following question: Assuming the combined fault of the parties in causing the accident and injuries to total 100%, what percentage of the fault do you attribute to:

A Defendant, _________________________________%

 (Manufacturer)

B. Defendant, _________________________________%

 (Third-Party Defendant, Retailer, Other Defendant)

C. Plaintiff, _________________________________%

TOTAL
100%

10. If you have answered any or all of Questions 2, 4 and 6 “Yes,” state the amount of special and general damages, if any, sustained by the plaintiff as a proximate result of the injuries complained of. If such questions are not answered “Yes,” do not answer this question.

Special Damages:

 A. Past Special Damages$________

 B. Future Special Damages$________

General Damages:$________

TOTAL
$________

DATED this _____ day of ___________________, 19____.

_______________________________

Foreperson

MUJI FORM 36.6 GENERAL VERDICT ­ FOR PLAINTIFF

	______________________________,

Plaintiff,

vs.

______________________________,

Defendant.


	General Verdict

Case No. _______________________

Assigned Judge: __________________


We, the jury in the above-entitled action, find in favor of the plaintiff and against the defendant, and assess the plaintiff’s damages at $________________.

DATED this _____ day of ___________________, 19____.

_______________________________

Foreperson

MUJI FORM 36.7 GENERAL VERDICT ­ FOR PLAINTIFF ­ AWARDING COMPENSATORY AND PUNITIVE DAMAGES

	______________________________,

Plaintiff,

vs.

______________________________,

Defendant.


	General Verdict

Case No. _______________________

Assigned Judge: __________________


We, the jury in the above-entitled action, find for the plaintiff and against the defendant, and fix the amount of compensatory damages at $__________, and the amount of punitive damages at $__________.

DATED this _____ day of ___________________, 19____.

_______________________________

Foreperson

MUJI FORM 36.8 GENERAL VERDICT ­ FOR PLAINTIFF ON SEVERAL COUNTS OR CAUSES OF ACTION

	______________________________,

Plaintiff,

vs.

______________________________,

Defendant.


	General Verdict

Case No. _______________________

Assigned Judge: __________________


We, the jury in the above-entitled action, find as follows:

On __________ [Count 1 or the first cause of action stated in the complaint], in favor of the plaintiff and against the defendant, and assess the damages at $__________. [Set out verdicts on remaining counts or causes of action in same manner.]

DATED this _____ day of ___________________, 19____.

_______________________________

Foreperson

MUJI FORM 36.9 GENERAL VERDICT ­ FOR PLAINTIFF ­ AGAINST CODEFENDANTS IN DIFFERENT AMOUNTS

	______________________________,

Plaintiff,

vs.

______________________________,

Defendants.


	General Verdict

Case No. _______________________

Assigned Judge: __________________


We, the jury in the above-entitled action, find for the plaintiff and against the defendant ___________________ [name] in the sum of $__________; and further find for the plaintiff and against the defendant __________ [name], in the sum of $__________.

DATED this _____ day of ___________________, 19____.

_______________________________

Foreperson

MUJI FORM 36.10 GENERAL VERDICT ­ FOR TWO PLAINTIFFS IN DIFFERENT AMOUNTS

	______________________________,

Plaintiffs,

vs.

______________________________,

Defendant.


	General Verdict

Case No. _______________________

Assigned Judge: __________________


We, the jury in the above-entitled action, find for the plaintiff __________ [name] and against the defendant in the sum of $__________; and we further find in favor of the plaintiff __________ [name] and against the defendant in the sum of $__________.

DATED this _____ day of ___________________, 19____.

_______________________________

Foreperson

MUJI FORM 36.11 GENERAL VERDICT ­ FOR DEFENDANT

	______________________________,

Plaintiff,

vs.

______________________________,

Defendant.


	General Verdict

Case No. _______________________

Assigned Judge: __________________


We, the jury in the above-entitled action, find in favor of the defendant and against the plaintiff.

DATED this _____ day of ___________________, 19____.

_______________________________

Foreperson

MUJI FORM 36.12 GENERAL VERDICT ­ FOR DEFENDANT ­ VERDICT FOR DEFENDANT ON COUNTERCLAIM

	______________________________,

Plaintiff,

vs.

______________________________,

Defendant.


	General Verdict

Case No. _______________________

Assigned Judge: __________________


We, the jury in the above-entitled action, find in favor of the defendant and against the plaintiff on the cause of action stated in the complaint, and further find in favor of the defendant and against the plaintiff on the counterclaim of the defendant, and assess the defendant’s damages at $__________.

DATED this _____ day of ___________________, 19____.

_______________________________

Foreperson
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