UTAH BUSINESS COALITION: -1

oo aly 12,2004
Chief Justice Christine M. Durham TEIDE
Utah Supreme Court

PO Box 140210

Salt Lake City, UT 84114-0210

Re: Order No. 2004-07-21

Dear Chief Justice Durham and Justices of the Utah Supreme Court:

On behalf of Utah’s business community, we submit this letter regarding the
Court’s order issued on May 12, 2004, that amended Utah Rule of Civil Procedure 62 (“Rule
62"). The Court requested comments on the proper content of Rule 62. We strongly believe that
the Court’s order to return the rule to its pre-H.J.R. 16 text endangers the health of Utah’s
businesses and as such, we respectfully urge the Court to adopt the changes made by HJ.R. 16 to
Rule 62.

In order to remain competitive and solvent in the state’s currently struggling
€COnomy, ! Utah’s businesses must endure numerous challenges, not the least of which is the
burden of litigation. While few huge verdicts have been handed down thus far against businesses
in Utah, the picture from other states is not comforting. Judgments in the hundreds of millions
and even billions of dollars are becoming increasingly common: in 2003 alone, nationally there
were 21 jury verdicts over $100 million, including one for $11.8 billion, while in 1992 only 8
verdicts exceeded $100 million.”

Utah, like virtually every other state, requires a defendant who seeks to appeal an
adverse judgment to post a supersedeas bond. In the diminishing number of states that do not
have limits on appeal bonds, the supersedeas bond amount usually equals the amount of the
judgment. In Utah, the court has discretion under Rule 62 to set the amount of bond -- meaning
the court could set the bond in an amount that exceeds the amount of the judgment. When the
judgment equals hundreds of millions or even billions of dollars, however, a defendant may
simply be unable to post a full bond to obtain a stay, even if it has good arguments that the trial
verdict was improper.  Litigation in other states has demonstrated the serious consequences that

! The Utah economy, like that of the nation, slowed dramatically in 2002. Non-
agricultural employment fell by -1.0% (-1,300 jobs) in 2002, the first negative net job
growth since 1964. The 2002 unemployment rate, at 6.0%, was the worst in a decade.
The national recession has been especially severe for Utah’s information technology,
telecommunications, and financial services businesses. Further, while the 2002 Olympic
Winter Games provided a boost to the economy in 2001 and early 2002, the loss of these
temporary jobs after the end of the Games may have worsened the situation. Utah's
economy improved only slightly in 2003 due to the lingering effects of the national
slowdown, the bursting of the dot-com bubble, and the completion of the 2002 Olympic
Winter Games. See Utah DEA, 2004 Econ. Rep. to the Gov., at 15 (Jan. 2004), available
at http://www.governor.state.ut.us/dea/ ERG/ERG2004/ERG04 pdf.

2 See VerdictSearch, Top 100 of 2003, at
http://www .verdictsearch.com/jv3_news/top100/; “1992°s Largest Verdicts,” National
Law Journal, at S1 (Jan. 25, 1993).










































