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[NOVEMBER 2003 DRAFT AMENDMENTS TO
ELECTRONIC DISCOVERY STANDARDS]

*The Standards, which appear in bold face type, were adopted as ABA policy in August 1999.
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IV. DOCUMENT PRODUCTION

10. The Preservation of Documents. When a lawyer who has been retained to
handle a matter learns that litigation is probable or has been commenced, the
lawyer should inform the client of its duty to preserve potentially relevant
documents and of the possible consequences of failing to do so.

[This Standard is unchanged but is referenced in Standard 29(a)(i), infra,]



VIIl. TECHNOLOGY

29. Preserving and Producing Electronic Information.

a. Duty to Preserve Electronic Information.

i A party's duty to takereasonable-stepsto-preserve potentially

relevant documents, described in Standard 10 above, also
applies to information contained or stored in an electronic
medium or formatreluding-a-computerword-processing

. b - . b ]

ii. Electronic data as to which a duty to preserve may exist — and
the platforms on which, and places where, such data may be
found —include:

a. Databases:

b. Networks:

mputer tems, including | tems:

d. Servers;

e. Archives:;

L Internet data; and

| | digital )
[Former Standard 29(a)(ii) has been renumbered 29(b)(i}]

iii. Electroni which r rve m Xi
include data that have been deleted but can be restored.

H ntess “.'e’ requesting party-can demonstrate-a substantial
heedforit-a party eleesl Rotord ".'3'5”5 have aell Htﬁ o tlalee




Discovery of Electronic Information.

Unless-otherwise-stated-areguest- Document requests

-

should clearly state whether electronic data is sought. In the
absence of such clarity, a request for "documents" should
ordinarily be construed as also asking for information

contained or stored in an electronic medium or format-, unless
otherwise stated in a request, [Formerly, Standard 29(a)(ii

A party may-ask-should consider asking for the production of

electronic information in hard copy, in electronic form or in
both forms. A party may-should also consider asking for the
production of ancillary electronic information that relates to
relevant electronic documents, such as information that would
indicate (a) whether and when electronic mail was sent or
opened by its recipient(s) or (b) whether and when information
was created and/or edited. A party should also may-consider
requesting the software necessary to retrieve, read or interpret
electronic information. W
Itrnlfrmrlnrll not al har
I I | [ ion in both f 's identical

In resolving a motion seeking to compel or protect against the
production of electronic information or related software,_or to
allocate the costs of such discovery, the court should
consider such factors as (a) the burden and expense of the
discovery, considering among other factors the total

production compared to the amount in controversy; (b) the

need for the discovery,including the benefit to the requesting
r nd the availabili f the information from other

sources; (c) the complexity of the case_and the importance of
the issues; (d) the need to protect the attorney-client privilege
or attorney work product pﬁtHH-Lege (e) the need to protect

r r roprietar nfidential information; (f
whether the information or the software needed to access it is
proprietary or constitutes confidential business information;
5(q) the breadth of the discovery request; and-{g)(h) whether
fforts hav nm nfine initial pr ion
tranches or subsets of potentially responsive data; (i) whether
he r in rty h ffer me or all of th
discovery expenses; (i) the relative ability of each party to

control costs and its incentive to do so; and (k) the resources
of each party_as compared to the total cost of production, (I)

whether r ndin her would im h rden



r after the r ndin rty w ware that litigation w
probable. In complex cases and/or enes cases involving large
volumes of electronic information, the court may want to
consider using an expert to aid or advise the court on
technology issues.

h——Where the parties are unable to agree on who bears the costs

of producing electronic information, the court's resolution

S

The parties are encouraged to stipulate as to the authenticity
and identifying characteristics (date, author, etc.) of electronic
information that is not self-authenticating on its face.



30.

Using Technology to Facilitate Discovery.

a.

In appropriate cases, the parties may agree or the court may direct
that some or all discovery materials that have not been stored in

electronic form should nonetheless be produced, at least in the first
instance, in an electronic format and how the expenses of doing so

will be allocated among the parties.

UpenreguestaA party serving written discovery requests or
responses should provide the other party or parties with a-diskette

or-other an electronic version of the requests or responses_unless
th rties have previ I r that no electronic version i

required.



31.  Discovery Conferences.

a. At the initial discovery conference, the parties should confer about
| ic di | | = - E
another, including:
) | bi E h di
ii. The tim riod with r t to which h di very m

iv. Identification or ription of th rson rrently or

V. The potentially responsive data that exist, including the
platforms on which, and places where, such data may be

found, including:
a.  Databases;
b. Networks:
including | )
d. Servers;
e. Archives;
f. Back r di terr ver tems:

h.  Laptops;

L. Personal computers;

L Intern - andk. Personal digital istan

Vi. The accessibility of the potentially responsive data, including
i ion of software that m n r in

aCCess.

Vii. Whether ntially r nsiv Xxist in rchable form.



hetl Ll ve el c d mn

r t n r in electronic form or in har

: . lci licabl all :

lon of all ve d ficall

r in r rvation of dat nerat nt to th

filing of the clai

Xi. Th f key terms or other selection criteria t rch
iall . | E i ble inf > .

li f pr tion.

.. he identi : il m . | | |
whom the litigants agree are capable of independently
. hi | : loiti iall

r nsiv ta.

ipulati | E | idi |
production to other parties, or review by a mutually-agreed
ind l inf = | | | : i
client privileged or attorney work-product protected electronic
l m it = f privil | l

rotection.

| i E | icul [
electronic discovery, in addition to conferring about the topics set
forth | | = 21 . | Id id ipulati |

ntry of rt order providing for:

r nsiv ta to allow th rties to evaluate the likel

nefit of pr ion of itional with r i

the requesting party’s right to insist later on more complete
production.

ii. The use of specified key terms or other selection criteria to
rch some or all of th ntially r nsiv for

discoverable information, in lieu of production.

iii. Th intment of am lly-agr in nden

information technology consultant pursuant to Standard 32(a)
to:

A. Extract defined categories of potentially responsive data
from ifi r r



ific, mut



_Cli vil | | | I
attorney-client privilege and work product concerns attendant to the production

rotect lectroni ta will not effect a waiver of privil r other
| | . hi he d

b. Providing that pr tion to other parti f attorney-client
D ivi a [ ) [ .l Oalad .

ffect a waiv f privil r work pr t protection attaching t

C. Providing that extraction and review by a mutually-agreed
ind l inf . | | | [ cli
privileged or attorney work-product protected electronic data will not

> a Wwalvelr O1 p cle O WOIK Proau PDIrote ONn alttaCning (o
th t
| . fortl | : | . F 1 iall .
ta extract nder ivision r . The order shoul
ity tt T | | lud . E

rivil r work pr t protection attaching to th ta. The order
L. Initial review by the producing party for attorney-client

vil | | . it lucti

f the unprivil n nprotect ta to follow

mpanied with rivil I r

ii. Initial review by the requesting party, followed by:

A. Pr ion he pr in r f all m
relevant by the requesting party, followed by
B. A review he pr in rty for rney-clien
privilege or attorney work product protection.
Th rt’s order shoul ntempl r r h rt for
resolution of disputes concerning the privileged or protected nature
f particular electroni
e. Prior to receiving any data, any mutually-agreed independent
information hnol nsultant shoul r ir rovi h

court and the parties with an affidavit confirming that the consultant
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If th

initial review i
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