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Tab 1

MINUTES
UTAH SUPREME COURT ADVISORY COMMITTEE
OF THE RULES OF CIVIL PROCEDURE
Wednesday, June 23, 2010
Administrative Office of the Courts
Francis M. Wikstrom, Presiding
PRESENT:

Francis M. Wikstrom, Francis J. Carney, W. Cullen Battle, Barbara L. Townsend,
Terrie T. McIntosh, Trystan B. Smith, David W. Scofield, James T. Blanch,
Honorable Lyle R. Anderson, Todd M. Shaughnessy, Jonathan O. Hafen, Lincoln
L. Davies

PHONE:

Lori Woffinden

EXCUSED:

Honorable Derek P. Pullan, Honorable Kate A. Toomey, Honorable David O.
Nuffer, Leslie W. Slaugh, Janet H. Smith

STAFF:

Timothy M. Shea, Sammi V. Anderson

GUESTS:

Clark W. Sabey

I.

APPROVAL OF MINUTES.

Mr.Wikstrom called the meeting to order at 4:00 p.m., and Mr. Wikstrom entertained
comments from the committee concerning the May 26, 2010 minutes. No comments were made
and Mr. Wikstrom asked for a motion that the minutes be approved. The motion was duly made
and seconded, and unanimously approved.
II.

WELCOME TO CHIEF JUSTICE DURHAM AND RECOGNITION OF JUSTICE
THOMAS LEE.

Chief Justice Durham presented Justice Thomas Lee with a certificate of thanks and
appreciation for ten years of service on the committee. Mr. Wikstrom expressed the committee’s
deepest thanks for Mr. Lee’s tremendous efforts and contributions to the committee’s work. Mr.
Wikstrom and the committee offered heartfelt congratulations on Justice Lee’s confirmation to
the Utah Supreme Court.
III.

REPORT ON MEETING WITH THE UTAH SUPREME COURT.

Mr. Wikstrom reported on his meeting with the justices of the Utah Supreme Court
regarding the simplified rules. The proposed changes were enthusiastically received and
appreciated. Mr. Wikstrom proposed a roll-out period and educational process targeted to

conclude on or around November 30, 2010. Chief Justice Durham echoed Mr. Wikstrom’s
comments and offered the support of the Court during that roll-out process. The Chief Justice
complimented the committee on the scope of its work and expressed appreciation.
IV.

DISCUSSION ON SIMPLIFIED RULES.

Mr. Wikstrom directed the committee’s attention to the “Process for Consideration of the
Proposed Rules,” which he has prepared and shared with the Utah Supreme Court. The
committee reviewed that document along with the “Proposed Rules Governing Civil Discovery”.
Mr. Wikstrom indicated a willingness and inclination to send the new rules to the Bar
membership via e-mail within the next week. Mr. Wikstrom then indicated his hope that
committee members would speak and advocate on behalf of the revised rules, listen for feedback
and report back to the committee.
Mr. Battle suggested the committee affirmatively offer, as opposed to waiting for a
request, to present on the new rules to each of the major firms. Ms. McIntosh noted that it would
be helpful to create a forum for committee members to report back on concerns shortly after
presenting. Mr. Battle suggested that all the concerns be collected in one central location. Mr.
Wikstrom agreed that contemporaneous reporting is important.
The committee further discussed how to get the word out at various events and Bar
functions, and among firms and law schools. Mr. Shea identified and discussed judicial events
for which the simplified rules are already on the agenda. Mr. Wikstrom asked committee
members to look for opportunities to get the word out and to volunteer on behalf of the
committee as needed at upcoming presentations.
The committee approved for circulation the “Proposed Rules Governing Civil
Discovery”. Mr. Wikstrom asked for comments back on his proposed power point quickly so
that it can be finalized for presentations to begin shortly. The committee discussed anticipated
questions from the Bar and judiciary and discussed responses to those questions.
Mr. Wikstrom then turned the discussion to the Advisory Committee Notes. Mr. Battle
volunteered to draft a Note for Rule 1.
Rule 8 - The committee reviewed Mr. Davies’ draft of the Rule 8 Committee Note. A motion to
approve was made, seconded and unanimously approved.
Rule 35 - The committee reviewed Mr. Carney’s draft of the Rule 35 Committee Note. Mr.
Shaughnessy noted a concern on p. 43, line 45 with the language “[t]his proposal was deemed
impractical, and the committee leaves such matters to the courts’ discretion...” Mr. Carney
proposed striking lines 44-46. The committee decided to strike everything in lines 44-46 except
“This proposal was deemed impractical.”
The committee discussed whether the language beginning at line 42 regarding the
“independence” element is necessary. Mr. Schofield proposed was made to strike lines 42,

beginning at “the committee considered,” through line 46 and “nevertheless” at the beginning of
line 47. So moved, seconded and unanimously approved.
Changes to lines 80-81. The committee noted that, “as with other experts,” the use of subpoenas
to obtain prior reports remains an option for the practitioner in appropriate circumstances,
“subject to the proportionality standards set forth in Rule 26.” Moved, seconded and
unanimously approved.
Subject to these changes, the committee unanimously approved the Advisory Committee
Note for Rule 35.
Rule 37 - The committee reviewed the proposed Note for Rule 37 and revised line 125 to read
“a” protective order.
Rule 26 - The committee reviewed the proposed Note for Rule 37 and agreed to remove the
examples included in the draft. The committee agreed to circulate the Note for Rule 26 as
amended, including Mr. Carney’s proposed changes regarding clarification as to non-retained
experts.
Mr. Wikstrom said that the notes would be finalized and circulated once more. Any
response would be required quickly.
V.

10-DAY SUMMONS.

Mr. Wikstrom reported on his discussion with the Utah Supreme Court regarding his suggestion
to table the 10-day summons issue for the immediate future. Mr. Wikstrom reasoned that it
distracts from the bulk of the revisions, and the issues it raises will be largely neutralized by the
roll out of e-filing in state courts. Mr. Wikstrom suggested segregating the 10 day summons
issue from the simplified rule revisions. So moved, seconded and unanimously approved by the
Committee.
VI.

ADJOURNMENT.

The meeting was adjourned at 6:15 p.m. The next meeting will be held at 4:00 p.m. on
Wednesday, September 29, 2010, at the Administrative Office of the Courts.
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Chief Justice Christine M. Durham
Utah Supreme Court
Chair, Utah Judicial Council

To:
From:
Date:
Re:

MEMORANDUM

Daniel J. Becker
State Court Administrator
Myron K. March
Deputy Court Administrator

Civil Procedures Committee
Tim Shea
September 21, 2010
Correction to Rule 64D

After it had been approved and published, one of the clerks pointed out that in
eliminating the requirement to file the garnishee’s answers with the court, we made the
change in the paragraph dealing with a writ of garnishment but not the paragraph
dealing with the writ of continuing garnishment.
I ask that the committee recommend to the Supreme Court that the correction be
made in paragraph (l) and that it be approved as an expedited amendment, effective
immediately, under Rule 11-105.
(l) Writ of continuing garnishment.
(l)(1) After final judgment, the plaintiff may obtain a writ of continuing garnishment
against any non exempt periodic payment. All provisions of this rule apply to this
subsection, but this subsection governs over a contrary provision.
(l)(2) A writ of continuing garnishment applies to payments to the defendant from the
effective date of the writ until the earlier of the following:
(l)(2)(A) 120 days;
(l)(2)(B) the last periodic payment;
(l)(2)(C) the judgment is stayed, vacated or satisfied in full; or
(l)(2)(D) the writ is discharged.
(l)(3) Within seven days after the end of each payment period, the garnishee shall
with respect to that period:
(l)(3)(A) answer the interrogatories under oath or affirmation;
(l)(3)(B) serve the answers to the interrogatories on the plaintiff, the defendant and
any other person shown by the records of the garnishee to have an interest in the
property; and
(l)(3)(C) file the answers to the interrogatories with the clerk of the court; and
The mission of the Utah judiciary is to provide the people an open, fair,
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(l)(3)(D) (l)(3)(C) deliver the property as provided in the writ.
(l)(4) Any person served by the garnishee may reply as in subsection (g), but
whether to grant a hearing is within the judge’s discretion.
(l)(5) A writ of continuing garnishment issued in favor of the Office of Recovery
Services or the Department of Workforce Services of the state of Utah to recover
overpayments:
(l)(5)(A) is not limited to 120 days;
(l)(5)(B) has priority over other writs of continuing garnishment; and
(l)(5)(C) if served during the term of another writ of continuing garnishment, tolls that
term and preserves all priorities until the expiration of the state’s writ.

Tab 3

Points raised at presentations
1-- We need to clarify how the disclosure obligations for family law cases in Rule
26A dovetails with the initial disclosures in Rule 26(a); ie, is 26A in addition to or in lieu
of 26(a) disclosures (and, parenthetically, I wonder whether the practice group specific
rules should be 26.1, 26.2, or some other convention to avoid confusion). I noticed this
issue as I was preparing for the meeting and raised it with them because it's unclear.
The committee wasn't entirely sure either. I recommended that they decide how the
disclosures in 26A should work with the rules generally and let us know. Following the
meeting, they also wondered whether they shouldn't go back to 26A and see if
additional changes may be warranted in light of the changes we are proposing.
2-- Concern that requiring the additional disclosures of Rule 26(a) could make these
cases more costly than they need to be.
3-- Resistance to elimination of expert depositions (once again). One issue they did
raise that seemed to merit further consideration is child custody evaluators who (i)
typically don't include in their reports all of the information they are relying on (for
privacy reasons, as I understand it), and (ii) are frequently questioned, often by the
court, on matters outside of their written report in an effort to make sure all pertinent
matters have been considered in this context.
4-- Minor resistance to limiting interrogatories to 15; though I believe this was
isolated. Question whether 150 days for standard discovery is enough.
5-- Good news (I thought) was that they believed 90-95% of domestic cases could
be resolved with the disclosures they contemplate in Rule 26A, and some additional
portion probably could be resolved with standard discovery. Extraordinary discovery
would be pretty rare in this context.
See comments submitted online at http://www.utcourts.gov/cgi-bin/mt3/mtcomments.cgi?entry_id=1329
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Chief Justice Christine M. Durham
Utah Supreme Court
Chair, Utah Judicial Council

To:
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Re:

MEMORANDUM

Daniel J. Becker
State Court Administrator
Myron K. March
Deputy Court Administrator

Civil Procedures Committee
Tim Shea
September 21, 2010
Correction to draft rules

One of the lawyers reviewing the proposed amendments pointed out that Rule 36(c)
is nearly identical to Rule 37(f). Do we need both, and if not, which should we retain?
Rule 36(c)
(c) Sanctions for failure to admit. If a party fails to admit the truth of any discoverable
matter set forth in the request, and if the requesting party proves the truth of the matter,
the requesting party may move for an order requiring the other party to pay the
reasonable expenses of proving the matter, including reasonable attorney fees. The
court shall enter the order unless it finds that:
(c)(1) the request was held objectionable;
(c)(2) the admission sought was not substantially important;
(c)(3) the responding party had reason to believe the truth of the matter was a
genuine issue for trial; or
(c)(4) there were other good reasons for the failure to admit.
Rule 37(f)
(f) Expenses on failure to admit. If a party fails to admit the genuineness of any
document or the truth of any matter as requested under Rule 36, and if the party
requesting the admissions proves the genuineness of the document or the truth of the
matter, the party requesting the admissions may apply to the court for an order requiring
the other party to pay the reasonable expenses incurred in making that proof, including
reasonable attorney fees. The court shall make the order unless it finds that:
(f)(1) the request was held objectionable pursuant to Rule 36(a);
(f)(2) the admission sought was of no substantial importance;
(f)(3) there were reasonable grounds to believe that the party failing to admit might
prevail on the matter;
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(f)(4) that the request is not proportional under Rule 26(b)(1); or
(f)(5) there were other good reasons for the failure to admit.

Tab 5

From: Cullen Battle
Sent: July 29, 2010
To: Civil Procedures Committee
Subject: Should we adopt the federal amendments re expert discovery?
I would like to add to our next agenda a discussion of whether we should adopt the
latest federal rules amendments on expert discovery, and whether they should be
included in our discovery reform package, assuming it goes out this fall.
Essentially, the federal amendments protect from discovery 1) draft expert reports,
and 2) communications between counsel and the expert other than those relating to
compensation, assumptions or limitations on the expert analysis, or facts the expert is to
consider. The idea is to cut down on the amount of collateral discovery, and to remove
the chilling effect that wide open discovery has on communications between counsel
and expert.
In my state court practice, I have been entering into agreements with opposing
counsel to follow the federal amendments. I know a number of other lawyers are doing
the same thing. It seems to be something that benefits all sides equally.
A copy of the federal amendments is appended at the end of this message. I believe
they take effect in December.
In my view, these amendments are consistent with the goals of our discovery reform
proposal and should be included in it.
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that recites substantially verbatim the
person’s oral statement.
(4) Trial Preparation: Experts.
(A) Deposition of an Expert Who May Testify. A
party may depose any person who has been
identified as an expert whose opinions may
be presented at trial.

If Rule 26(a)(2)(B)

requires a report from the expert, the
deposition may be conducted only after the
report is provided.
(B) Trial-Preparation

Protection

Reports or Disclosures.

for

Draft

Rules 26(b)(3)(A)

and (B) protect drafts of any report or
disclosure required under Rule 26(a)(2),
regardless of the form in which the draft is
recorded.

10
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(C) Trial-Preparation

Protection

for

Communications Between a Party’s Attorney
and Expert Witnesses. Rules 26(b)(3)(A) and
(B) protect communications between the
party’s attorney and any witness required to
provide a report under Rule 26(a)(2)(B),
regardless

of

the

form

of

the

communications, except to the extent that
the communications:
(i) relate to compensation for the expert’s
study or testimony;
(ii) identify facts or data that the party’s
attorney provided and that the expert
considered in forming the opinions to be
expressed; or
(iii) identify assumptions that the party’s
attorney provided and that the expert
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relied on in forming the opinions to be
expressed.
(D) Expert Employed Only for Trial Preparation.
Ordinarily,

a

party

may

not,

by

interrogatories or deposition, discover facts
known or opinions held by an expert who
has been retained or specially employed by
another party in anticipation of litigation or
to prepare for trial and who is not expected
to be called as a witness at trial.

But a

party may do so only:
(i) as provided in Rule 35(b); or
(ii) on showing exceptional circumstances
under which it is impracticable for the
party to obtain facts or opinions on the
same subject by other means.

The proposed amendments to Rule 26 apply work-product protection to the discovery of
draft reports by testifying expert witnesses and, with three important exceptions,
communications between those witnesses and retaining counsel. The proposed amendments also
address witnesses who will provide expert testimony but who are not required to provide a Rule
26(a)(2)(B) report because they are not retained or specially employed to provide such
testimony, or they are not employees who regularly give expert testimony. Under the
amendments, the lawyer relying on such a witness must disclose the subject matter and
summarize the facts and opinions that the witness is expected to offer.
The proposed amendments address the problems created by extensive changes to Rule 26
in 1993, which were interpreted to allow discovery of all communications between counsel and
expert witnesses and all draft expert reports and to require reports from all witnesses offering
expert testimony. More than 15 years of experience with the rule has shown significant practical
problems. Both sets of amendments to Rule 26 are broadly supported by lawyers and bar
organizations, including the American Bar Association, the Council of the American Bar
Association Section on Litigation, the American College of Trial Lawyers, the American
Association for Justice (formerly ATLA), the Federal Magistrate Judges’ Association, the
Lawyers for Civil Justice, the Federation of Defense & Corporate Counsel, the International
Association of Defense Counsel, and the United States Department of Justice.
Experience with the 1993 amendments to Rule 26, requiring discovery of draft expert
reports and broad disclosure of any communications between an expert and the retaining lawyer,
has shown that lawyers and experts take elaborate steps to avoid creating any discoverable
record and at the same time take elaborate steps to attempt to discover the other side’s drafts and
communications. The artificial and wasteful discovery-avoidance practices include lawyers
hiring two sets of experts – one for consultation, to do the work and develop the opinions, and
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one to provide the testimony – to avoid creating a discoverable record of the collaborative
interaction with the experts. The practices also include tortuous steps to avoid having the expert
take any notes, make any record of preliminary analyses or opinions, or produce any draft report.
Instead, the only record is a single, final report. These steps add to the costs and burdens of
discovery, impede the efficient and proper use of experts by both sides, needlessly lengthen
depositions, detract from cross-examination into the merits of the expert’s opinions, make some
qualified individuals unwilling to serve as experts, and can reduce the quality of the experts’
work.
Notwithstanding these tactics, lawyers devote much time during depositions of the
adversary’s expert witnesses attempting to uncover information about the development of that
expert’s opinions, in an often futile effort to show that the expert’s opinions were shaped by the
lawyer retaining the expert’s services. Testimony and statements from many experienced
plaintiff and defense lawyers presented to the advisory committee before and during the public
comment period showed that such questioning during depositions was rarely successful in doing
anything but prolonging the questioning. Questions that focus on the lawyer’s involvement
instead of on the strengths or weaknesses of the expert’s opinions do little to expose substantive
problems with those opinions. Instead, the principal and most successful means to discredit an
expert’s opinions are by cross-examining on the substance of those opinions and presenting
evidence showing why the opinions are incorrect or flawed.
The advisory committee’s analysis of practice under the 1993 amendments to Rule 26
showed that many experienced lawyers recognize the inefficiencies of retaining two sets of
experts, imposing artificial record-keeping practices on their experts, and wasting valuable
deposition time in exploring every communication between lawyer and expert and every change
in the expert’s draft reports. Many experienced lawyers routinely stipulate at the outset of a case
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that they will not seek draft reports from each other’s experts in discovery and will not seek to
discover such communications. In response to persistent calls from its members for a more
systematic improvement of discovery, the American Bar Association issued a resolution
recommending that federal and state procedural rules be amended to prohibit the discovery of
draft expert reports and limit discovery of attorney-expert communications, without hindering
discovery into the expert’s opinions and the facts or data used to derive or support them. The
State of New Jersey did enact such a rule and the advisory committee obtained information from
lawyers practicing on both sides of the “v” and in a variety of subject areas about their
experiences with it. Those practitioners reported a remarkable degree of consensus in
enthusiasm for and approval of the amended rule. The New Jersey practitioners emphasized that
discovery had improved since the amended rule was promulgated, with no decline in the quality
of information about expert opinions.
The proposed amendments to Rule 26 recognize that discovery into the bases of an
expert’s opinion is critical. The amendments make clear that while discovery into draft reports
and many communications between an expert and retaining lawyer is subject to work-product
protection, discovery is not limited for the areas important to learning the strengths and
weaknesses of an expert’s opinion. The amended rule specifically provides that communications
between lawyer and expert about the following are open to discovery: (1) compensation for the
expert’s study or testimony; (2) facts or data provided by the lawyer that the expert considered in
forming opinions; and (3) assumptions provided to the expert by the lawyer that the expert relied
upon in forming an opinion.
In considering whether to amend the rule, the advisory committee carefully examined the
views of a group of academics who opposed the amendments. These academics expressed
concern that the amendments could prevent a party from learning and showing that the opinions
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of an expert witness were unduly influenced by the lawyer retaining the expert’s services. These
concerns were not borne out by the practitioners’ experience. After extensive study, the advisory
committee was satisfied that the best means of scrutinizing the merits of an expert’s opinion is
by cross-examining the expert on the substantive strength and weaknesses of the opinions and by
presenting evidence bearing on those issues. The advisory committee was satisfied that
discovery into draft reports and all communications between the expert and retaining counsel
was not an effective way to learn or expose the weaknesses of the expert’s opinions; was timeconsuming and expensive; and led to wasteful litigation practices to avoid creating such
communications and drafts in the first place.
Establishing work-product protection for draft reports and some categories of attorneyexpert communications will not impede effective discovery or examination at trial. In some
cases, a party may be able to make the showings of need and hardship that overcome workproduct protection. But in all cases, the parties remain free to explore what the expert
considered, adopted, rejected, or failed to consider in forming the opinions to be expressed at
trial. And, as observed in the Committee Note, nothing in the Rule 26 amendments affects the
court’s gatekeeping responsibilities under Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579
(1993).
The proposed amendments to Rule 56 are intended to improve the procedures for
presenting and deciding summary-judgment motions, to make the procedures more consistent
across the districts, and to close the gap that has developed between the rule text and actual
practice. The proposed amendments are not intended to change the summary-judgment standard
or burdens.
The text of Rule 56 has not been significantly changed for over 40 years. During this
time, the Supreme Court has developed the contemporary summary-judgment standards in a trio
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Rule 26(b)(6) Trial Preparation: Experts.
(A) Trial-Preparation Protection for Draft Reports or Disclosures. Rule 26(b)(4) protects drafts
of any report or disclosure required under Rule 26(a)(3), regardless of the form in which the draft
is recorded.
(B) Trial-Preparation Protection for Communications Between a Party’s Attorney and Expert
Witnesses. Rule 26(b)(4) protects communications between the party’s attorney and any witness
required to provide a report under Rule 26(a)(3)(A), regardless of the form of the
communications, except to the extent that the communications:
(i) relate to compensation for the expert’s study or testimony;
(ii) identify facts or data that the party’s attorney provided and that the expert considered in
forming the opinions to be expressed; or
(iii) identify assumptions that the party’s attorney provided and that the expert relied on in
forming the opinions to be expressed.
(C) Expert Employed Only for Trial Preparation. Ordinarily, a party may not, by interrogatories
or otherwise, discover facts known or opinions held by an expert who has been retained or
specially employed by another party in anticipation of litigation or to prepare for trial and who is
not expected to be called as a witness at trial. But a party may do so only:
(i) as provided in Rule 35(b); or
(ii) on showing exceptional circumstances under which it is impracticable for the party to obtain
facts or opinions on the same subject by other means.

