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MINUTES

UTAH SUPREME COURT ADVISORY COMMITTEE
OF THE RULES OF CIVIL PROCEDURE

Wednesday, May 26, 2010
Administrative Office of the Courts

Francis M. Wikstrom, Presiding

PRESENT: Francis M. Wikstrom, Francis J. Carney, Honorable Derek P. Pullan, Barbara L.
Townsend, Janet H. Smith, James T. Blanch, W. Cullen Battle, Terrie T.
MclIntosh, David W. Scofield, Trystan B. Smith, Leslie W. Slaugh, Todd M.
Shaughnessy, Honorable Kate A. Toomey, Lincoln L. Davies, Jonathan O. Hafen

EXCUSED: Tim Shea

STAFF: Sammi Anderson

GUESTS: Clark Sabey

L. APPROVAL OF MINUTES.

Mr. Wikstrom called the meeting to order at 4:00 p.m. Mr. Wikstrom entertained
comments from the committee concerning the April 28, 2010 minutes. No comments were made
and Mr. Wikstrom asked for a motion that the minutes be approved. The motion was duly made
and seconded, and unanimously approved.

II. RULE 58A. ENTRY OF JUDGMENT.
Mr. Wikstrom asked for discussion regarding the technical amendments to Rule 58A. A

motion was made to approve the amendments circulated by Tim Shea in advance of the meeting.
The motion was seconded, and unanimously approved.

III. WELCOME TO JUDGE TOOMEY.

Mr. Wikstrom welcomed Judge Toomey to the committee. Judge Toomey replaces Judge
Quinn.

IV.  INTRODUCTIONS.

Pursuant to Utah Supreme Court Rule 11-101(4), Judge Toomey formally introduced
herself.



V. REPORT ON 10 DAY SUMMONS.

Mr. Wikstrom reported to the committee regarding a conversation with a collections
lawyer on the 10 day summons issue. Mr. Wikstrom reported that members of the collections
bar believe that e-filing will solve some of the prior issues. The committee discussed the 10 day
summons generally and whether such a summons should be allowed. The committee remained
committed to the decision to eliminate the 10 day summons from the current version of the
simplified rules.

VI. REPORT ON MR. WIKSTROM'S PRESENTATION AT INNS OF COURT.

Mr. Wikstrom reported on his presentation on the simplified rules to one of the Inns of
Court. Mr. Wikstrom walked the group through the details, standard discovery, extraordinary
discovery, etc. Mr. Wikstrom indicated that the reception was not negative.

VII. SIMPLIFIED RULES OF CIVIL PROCEDURE.

Rule 26. Ms. McIntosh noted one small change on Rule 26, line 11. The word “and”
should be moved up to line 9, following the semi-colon.

Rule 30. Mr. Davies noted there has been some discussion regarding reducing further the
deposition hours allotted to each side. Mr. Slaugh previously suggested reducing the allotted
hours from 20 to 16. The committee discussed various limits. Judge Pullan suggested reducing
the limit to 16. Messrs. Wikstrom and Hafen advocated the higher limit of 20. Mr. Smith noted
that multiple party cases will go more smoothly under the 20 hour limit because then multiple
parties on the same side have more room to get what they need. A motion was made to drop to
16 the limit on deposition hours per side. The motion was seconded and the committee voted 7
to 5 to reduce the hours limit from 20 to 16.

Rule 35. Mr. Wikstrom noted that the current Rule 35 is in the same iteration as it was at
the last meeting. The committee voted on it at the last meeting, but the vote was close. The
close vote arose primarily from the debate about whether the examining doctor should have to
disclose reports and testimony for four years prior. Mr. Carney noted that he was in opposition,
but that there has been full discussion and the vote is fair and well taken. Mr. Carney also noted
that a good Advisory Committee Note would be useful here and volunteered to do that. There
was no motion to revisit the vote. Rule 35 stands as drafted in the last meeting, with the
exception of one technical change: Mr. Davies noted that on Rule 35(¢), line 21, it should be

(e)(2), not (d)(2).

Rule 37. The committee discussed motions to compel disclosures under rule 37. The
general idea is we are moving away from Rule 26(a)(1) disclosures as currently used in practice.
Parties will now have to disclose at the outset everything upon which they intend to rely. Mr.
Wikstrom noted that it is self-policing - if parties don’t disclose the information, they cannot use
it. There will therefore be little need for a motion to compel the first sets of disclosures.



The committee agreed to leave the language regarding "disclosures" in 37(a) through
(a)(1)(B). The committee also agreed to leave the word "may" in place in lines 60-63. “May”
allows courts more discretion to award fees if certain findings are made. Judge Pullan
emphasized that we are introducing some uncertainty into the system about what
“proportionality” means and courts therefore should have more discretion in determining
sanctions.

Following this discussion, Mr. Wikstrom announced that there is now a complete set of
revised rules. The committee turned to the task of drafting Advisory Committee Notes. Mr.
Carney agreed to prepare the first draft of a Note for Rule 30 pertaining to expert depositions and
for Rule 35. Messrs. Shaughnessy and Blanch and Judge Pullan will prepare the first draft of a
Note for Rule 26. Mr. Davies agreed to prepare the Note for Rule 8 and Messrs. Hafen and Lee
will draft a Note for Rule 37.

The committee discussed ideas for rolling out the new rules, including consideration of a
pilot program. Judge Toomey noted it is difficult for the courts if the change is not uniform. Mr.
Hafen noted the concerns with forum shopping. Mr. Carney noted that the other problem with a
pilot program is it is not practical. It is difficult to do it fairly and effectively. The committee
agreed that a state-wide rollout is the most effective idea, and that a pilot program is essentially
unworkable and imprudent. Mr. Wikstrom recommended that the committee recommend to the
Utah Supreme Court that the simplified rules be adopted as proposed rules across the board. Mr.
Wikstrom noted that, once the rules are in effect, there will time to study their effect on the
system.

The committee discussed further ideas for rolling out the new rules and working to
educate the judiciary and bar regarding the changes and their effect. Various committee
members agreed to approach their constituencies, ie, bar conventions, county bars, board of
district court judges, the bar journal, litigation section quarterly luncheons, annual district judges
conference, and to seek out opportunities to present to those bodies regarding the rules changes.

The meeting adjourned at 5:50 pm. The next meeting will be June 23, 2010.
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PROPOSED RULES GOVERNING CIVIL DISCOVERY

by
The Utah Supreme Court Advisory Committee on the Rules of Civil Procedure

Background

For many years the Civil Rules Committee has been concerned with the increased expansion
and cost of discovery and the impact of this on our civil justice system. Rule 1 states that the
rules “shall be liberally construed to secure the just, speedy, and inexpensive determination of
every action.” The discovery rules may have contributed to “just” results in the sense that they
provide parties of sufficient means with the ability to discover all facts relevant to the litigation,
but modern, expansive discovery has had a decidedly negative impact on the “speedy” and
“inexpensive” resolution of civil disputes. Current civil discovery practice fosters one of the
goals of Rule 1 at the expense of the other two.

Discovery has become the focus and the most expensive part of modern litigation. Discovery
is viewed also as a primary contributor to delay.

The committee’s observations have been borne out by recent empirical research. A 2008
survey of the most experienced trial lawyers in the country conducted by the American College
of Trial Lawyers Task Force on Civil Discovery and the Institute for the Advancement of the
American Legal System at Denver University found that our civil justice system takes too long
and costs too much. Discovery was seen as the primary problem. See, AM. COLL. OF TRIAL
LAWYERS TASK FORCE ON DISCOVERY & INST. FOR THE ADVANCEMENT OF THE AM. LEGAL Svs.,
FINAL REPORT (2009). These results were corroborated by similar surveys conducted by the
Litigation Section of the ABA and the National Employment Lawyers Association. More than
80% of the respondents in the ACTL, ABA, and NELA surveys said that they or their firms
turned down cases because the amount at issue did not justify the expense. The most commonly
cited amount-in-controversy threshold, below which a case cannot be economically handled, was
$100,000.

These surveys were directed to the federal discovery rules which are virtually the same as the
Utah Rules. Indeed, during the past 30 years or more, the Utah Rules have evolved to be
increasingly consistent with the federal rules and their amendments. It was perceived that
consistency with the federal rules, along with the extensive case-law interpreting them, would
provide a positive benefit. The federal discovery rules are now being seriously questioned as
well, but the committee has come to question the very premise upon which Utah adopted those
rules. The federal rules were designed for complex cases with large amounts in controversy that
typify the federal system. The vast majority of cases filed in Utah courts are not those types of
cases. As a result, our state civil justice system has become unavailable to many people because
they cannot afford it.

The concepts underlying the federal discovery rules were sound when they were first
adopted—a time before copy machines, computers, and massive electronic data storage.
Electronic information is expanding at a staggering rate. Discovery has become the most
expensive part of civil litigation and, unless changes are made, discovery will continue to
become more problematic as the amount of electronic information expands.
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Another problem of our modern world is the need for expert witnesses. As science and
technology expand, so does the need for expert witnesses to explain them. Consequently, expert
discovery has become an increasingly integral part of litigation and a very expensive part of
discovery.

The committee has spent the last three years studying these problems and drafting a new set
of discovery rules designed to achieve all three goals of Rule 1. The changes are fundamental
and will require a change of mind-set by judges, lawyers, and litigants. Specifically, the change
in mind-set is away from a system in which discovery is the predominant aspect of litigation (in
which every party has a right or obligation to incur or bear the cost of almost any request for
discovery) and toward a system in which each request for discovery must be justified by its
proponent, and the focus is on moving quickly and efficiently to the disposition of the merits of
the case (through settlement, summary judgment, or trial).

Proportionality Is the Key Principle Underlying the Proposed Discovery Rules

Under the existing rules, the scope of discovery is governed by “relevance” or the “likelihood
to lead to discovery of admissible evidence.” UT.R.Civ.P. 26(b)(1). As the information pool
expands, so expands the universe of discoverable information.

Proportionality will govern the scope of discovery under the proposed rules. Simply stated, it
means that the cost of discovery should be proportional to what is at stake in the litigation. The
concept of proportionality is not new. It has existed since 1987 (not as “proportionality” per se)
in Rule 26(b)(3) (“The frequency or extent of the use of the discovery methods ... shall be
limited by the court if it determines that: ... (C) the discovery is unduly burdensome or
expensive, taking into account the needs of the case, the amount in controversy, limitations on
the parties’ resources, and the importance of the issues at stake in the litigation.”) But
proportionality has been largely overlooked by all of us who have operated for decades under the
principle that a party who has relevant information must produce it. Under the proposed rules,
proportionality will become the controlling factor for all discovery.

Proportionality exists if the following standards are met:
1. the likely benefits of the proposed discovery outweigh the burden or expense;

2. the discovery is consistent with the overall case management and will further the just,
speedy and inexpensive determination of the case;

3. the discovery is reasonable, considering the needs of the case, the amount in
controversy, the complexity of the case, the parties’ resources, the importance of the
issues, and the importance of the discovery in resolving the issues;

4. the discovery is not unreasonably cumulative or duplicative;

the information cannot be obtained from another source that is more convenient, less
burdensome or less expensive; and

6. the party seeking discovery has not had sufficient opportunity to obtain the
information by discovery or otherwise, taking into account the parties’ relative access
to the information.

The second significant change in the proposed rules involves the burden of demonstrating
entitlement to discovery. In the past, the operative presumption has been that a party is entitled
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to discovery within the broad parameters of relevance unless the other party can persuade a court
to the contrary. Under the proposed rules, this presumption would be changed to require the
party seeking discovery to demonstrate, in every case, that the requested discovery is relevant
and proportional with respect to the amount and issues in controversy.

Another concept that existed in theory, but was rarely used, is cost-shifting. Presently the
recipient of the discovery request bears the cost of producing the information. Under the
proposed rules, a court may require the requesting party to pay some or all of the costs of
producing the information to achieve proportionality.

Disclosures

The proposed rules seek to reduce discovery costs by requiring each party to produce, at a
very early stage and without a discovery request, all of the documents and physical evidence the
party may offer in its case-in-chief and the names of all witnesses the party may call in its case-
in-chief with a description of expected testimony. The duty is a continuing one, and disclosures
must be supplemented as new evidence and witnesses become known. The penalty for failure to
make timely disclosure is that the evidence may not be used in the party’s case-in-chief. These
proposed new disclosures are in addition to the disclosures presently required under Rule 26.

Disclosure is staggered. Since the plaintiff controls when it brings the action, plaintiffs are
required to make to make their disclosures within 14 days after service of the first answer. A
defendant is required to make its disclosures within 28 days after the plaintiff’s first disclosure or
after that defendant’s appearance, whichever is later.

The purpose of early disclosure is to get each party to “lay on the table” the evidence it
expects to use to prove its claims or defenses. The opposing party will then be better able to
evaluate the case and to decide what further discovery is necessary. If parties anticipate wanting
to use evidence at trial, they will be liberal in disclosing it because of the penalty for failure to do
so0. The goal of the proposed new disclosure rules is to prevent “sandbagging.”

Standard Discovery

After initial disclosures are made, each party may engage in what the proposed rules term
“standard discovery.” Since each party will automatically receive disclosures of what the
opponent expects to use in its case-in-chief, it is expected that standard discovery will be used to
find those documents and other evidence that are harmful, rather than helpful, to the opponent’s
case.

Standard discovery is limited. Each party may take up to 20 hours of depositions, with the
proviso that a deposition of a party may not exceed seven hours and a deposition of any other
witness may not exceed four hours. The number of interrogatories is limited to 15, and requests
for production, and requests for admission are also limited to 25 each.

The expectation is that, for most state cases, standard discovery and the required disclosures
will be more than adequate. A presumptive time limit of 150 days is imposed. After 150 days of
discovery, the case will be presumed ready for trial.

Extraordinary Discovery

The committee recognizes that there will be some cases for which standard discovery is not
sufficient or appropriate. For those cases, the proposed rules provide two avenues to obtain
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additional discovery. The first is by stipulation. The parties may stipulate to as much additional
discovery as they desire PROVIDED that they stipulate that the additional discovery is
proportional to what is at stake in the litigation and EACH party certifies that it has reviewed and
approved a discovery budget for the additional discovery. If these conditions are met, then the
court will not second-guess the parties and their counsel and must approve the stipulation. But it
is not sufficient for the lawyers to get together and agree to millions of dollars of additional
discovery. Each lawyer must also privately discuss the cost of the additional discovery with the
client, and the client must certify that a discovery budget has been reviewed and approved.

The second means of obtaining additional discovery is by motion. The committee anticipates
there will be cases in which there is a significant disparity between the parties’ resources or
access to information. To prevent a party from taking advantage in this situation, the proposed
rules allow any party to move for additional discovery. Counsel must demonstrate that the
additional discovery is proportional and the client must certify that the it has reviewed and
approved a discovery budget.

Whether by motion or stipulation, the parties will not be “shooting in the dark” because they
will have received the mandatory continuing disclosures from the other party and will have had
the opportunity to conduct standard discovery. This should allow them both to better focus any
requests for additional discovery and to better demonstrate proportionality.

Expert Discovery

Expert discovery has become an ever-increasing component of discovery cost. If an expert’s
testimony is limited to what is fairly disclosed in the required expert disclosure, then there should
be no need to take the expert’s deposition. So the proposed rules do just that. Depositions of
retained experts are not allowed in the proposed rules, but the expert cannot testify beyond what
is fairly disclosed in the report. This will allow the opposing party to prepare knowing that the
expert will not be able to offer surprise testimony at trial.

Disclosure and Discovery Flowsheet

The attached flowsheet demonstrates how disclosure and discovery will proceed under the
proposed rules.

4837-2456-8070.2
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Disclosure and Discovery under Proposed Rules
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Draft: June 1, 2010

Rule 1. General provisions.

(a) Scope of rules. These rules govern the procedure in the courts of the state of
Utah in all actions of a civil nature, whether cognizable at law or in equity, and i n all
statutory proceedings, except as governed by other rules promulgated by this court or
enacted by the L egislature and except as stated in Rule 81. T hey s hall be | iberally
construed and applied to ac hieve the just, s peedy, and i nexpensive determination of
every action. These rules govern all actions brought after they take effect and all further
proceedings in actions then pending. If, in the opinion of the court, applying a rule in an
action pending when the rule takes effect would not be feasible or would be unjust, the
former procedure applies.

Advisory Committee Notes
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Rule 3. Commencement of action.

(a) How commenced. A civil action is commenced by filing a c omplaint with the
court.

(b) Payment dishonored. If a check or other form of payment tendered as a filing fee
is dishonored, the party shall pay the fee by cash or cashier's check within 10 days after
notification by the court. Dishonor of a check or other form of payment does not affect
the v alidity of the filing, but may be g rounds for such sanctions as the court deems
appropriate, w hich m ay i nclude di smissal of t he action and the aw ard of costs and
attorney fees.

Advisory Committee Notes
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Rule 4. Process.

(a) Signing of summons. The summons shall be signed and issued by the plaintiff or
the plaintiff's attorney. Separate summonses may be signed and served.

(b)(i) Service. The summons and a c opy of the complaint shall be s erved no | ater
than 120 days after the complaint is filed unless the court allows a longer period of time
for good cause. If the summons and complaint are not timely served, the action shall be
dismissed without prejudice on application of any party or upon the court's own initiative.

(b)(ii) In an action against two or more defendants, if service has been timely made
upon one of them,

(b)(ii)(A) the plaintiff may proceed against those served, and

(b)(ii)(B) the others may be served or appear at any time before trial.

(c) Contents of summons.

(c)(1) The summons shall contain the name of the court, the address of the court,
the names of the parties to the action, and the county in which it is brought. It shall be
directed t o the d efendant, s tate the na me, ad dress a nd t elephone number of t he
plaintiff's attorney, if any, and otherwise the plaintiff's address and telephone number. It
shall state the time within which the defendant must answer the complaint in writing,
and s hall notify t he defendant t hat judgment by d efault will b e ent ered ag ainst the
defendant for failure to answer the complaint in writing.

(c)(2) If service is made by publication of the summons without the complaint, the
summons shall also briefly state the subject matter of the action, the relief demanded,
and that the complaint is on file with the court.

(d) Method of Service. Unless waived under paragraph (f), service of the summons
and complaint shall be by one of the following methods:

(d)(1) Personal service. The summons and complaint may be served in any state or
judicial district of the United States by the sheriff or constable or by the deputy of either,
by a United States Marshal or by the marshal's deputy, or by a person 18 years of age
orolder atthe time of serviceandnota partytothe action ora party's attorney.
Personal service shall be made as follows:

(d)(1)(A) Upon any individual other than one covered by paragraphs (B), (C) or (D),
by delivering a c opy of the summons and complaint to the individual personally, or by
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delivering them to a person of suitable age and discretion residing at the individual's
dwelling or by delivering them to an agent aut horized by appoi ntment or bylawto
receive service of process;

(d)(1)(B) Upon a minor, by delivering a copy of the summons and complaint to the
minor and to the minor’s parent or guardian or, if none can be found within the state,
then to any person having the care and control of the minor, or with whom the minor
resides;

(d)(1)(C) Upon a protected person judicially declared incapacitated, by delivering a
copy of the s ummons and ¢ omplaintto t he pr otected per son and tot he per son's
guardian or conservator;

(d)(1)(D) Upon an individual incarcerated or committed at a facility operated by the
state or any of its po litical s ubdivisions, by delivering a ¢ opy of the s ummons and
complaint to the person’s guardian or conservator, if one has been appointed, or to the
person who has the care, custody, or control of the individual to be served, or to that
person's designee;

(d)(1)(E) Upon a corporation not otherwise provided for, upon a partnership or upon
an unincorporated association or b usiness ent ity w hich i s s ubjectt o s uitun der a
common name, by delivering a ¢ opy of the summons and complaint to an officer, a
managing agent, general agent, or other agent authorized by appointment or by law to
receive s ervice of process a nd,ifrequired by | aw by al somailingac opyofthe
summons and the complaint to the entity and to any other person required by statute to
be served. If no such officer or agent can be found within the state, and the defendant
has an office or place of business then upon the person in charge of such office or place
of business;

(d)(1)(F) Upon an i ncorporated city or town, by delivering a c opy of the summons
and complaint to the recorder;

(d)(1)(G) Upon a county, by delivering a copy of the summons and complaint to the
county clerk;

(d)(1)(H) Upon a s chool district or board of education, by delivering a c opy of the

summons and complaint to the superintendent or business administrator;
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(d)(1)(1) Upon an irrigation or drainage district, by delivering a copy of the summons
and complaint to the president or secretary;

(d)(1)(J) Upon the state of Utah, by delivering a copy of the summons and complaint
to t he at torney g eneral and any ot her p erson or a gency r equired by s tatuteto be
served; and

(d)(1)(K) U pon a depar tment or agency of the state of Utah, or upon any public
board, commission or body, by delivering a copy of the summons and complaint to any
member of its governing board, or to its executive employee or secretary.

(d)(1)(L) If the person to be served refuses to accept a copy of the process, service
is effective if the person serving the same states the name of the process and offers to
deliver it.

(d)(2) Service by mail or commercial courier service.

(d)(2)(A) The summons and complaint may be served upon an individual other than
one covered by paragraphs (d)(1)(B) or (d)(1)(C) by mail or commercial courier service
if the defendant signs a document indicating receipt.

(d)(2)(B) The summons and complaint may be s erved upon an e ntity covered by
paragraphs ( d)(1)(E) t hrough ( d)(1)(I) by mail or ¢ ommercial c ourier s ervice i ft he
defendant's agent signs a document indicating receipt.

(d)(2)(C) Service by mail or commercial courier service is complete on the date the
receipt is signed.

(d)(3) Serviceina foreign country. S ervice of the summons and complaintin a
foreign country shall be made as follows:

(d)(3)(A) by any internationally agreed means reasonably calculated to give notice,
such as those means authorized by the Hague Convention on t he Service Abroad of
Judicial and Extrajudicial Documents;

(d)(3)(B) ifthere is noi nternationally agreed m eans of s ervice or t he ap plicable
international ag reement al lows ot her m eans o fs ervice, pr ovided t hat s ervice is
reasonably calculated to give notice:

(d)(3)(B)(i) in the manner prescribed by the law of the foreign country for service in

that country in an action in any of its courts of general jurisdiction;

17



92

93

94

95

96

97

98

99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122

Draft: June 1, 2010

(d)(3)(B)(ii) as directed by the foreign authority in response to a letter rogatory or
letter of request; or

(d)(3)(B)(iii) unless prohibited by the law of the foreign country, by delivery to the
individual personally or by any form of mail requiring a signed receipt, to be addressed
and dispatched by the clerk of the court to the party to be served; or

(d)(3)(C) by ot her m eans no t pr ohibited b y international ag reement as m ay be
directed by the court.

(d)(4) Other service.

(d)(4)(A) If the person to be served cannot be served through reasonable diligence,
or if service upon all of the parties is impracticable under the circumstances, the party
seeking service may file a motion supported by affidavit requesting an order allowing
service by ot her m eans. The s upporting a ffidavit s hall s et forth the e fforts made to
identify, locate or serve the party or the circumstances which make it impracticable to
serve all of the parties.

(d)(4)(B) | f t he motionis granted, t he c ourt s hall or der s ervice by ot her m eans
reasonably calculated under all the circumstances to notify the party of the action. The
order shall specify the content of the process to be served and the event that constitutes
completion of service.

(e) Proof of Service.

(e)(1) The person effecting service shall file proof with the court. The proof of service
must state the date, place, and manner of service. Proof of service made pursuant to
paragraph (d)(2) shall include a receipt signed by the defendant or defendant's agent. If
service is made by a person other than by an attorney, the sheriff or constable, or by the
deputy of either, by a United States Marshal or by the marshal's deputy, the proof of
service shall be made by affidavit.

(e)(2) Proof of service in a foreign country shall be made as provided in these rules,
or by the law of the foreign country, or by order of the court. Proof of service under
paragraph ( d)(3)(B)(iii) s hall i nclude ar eceipts igned by t he addressee or ot her
evidence of delivery to the addressee satisfactory to the court.

(e)(3) Failure to make proof of service does not affect the validity of the service. The

court may allow proof of service to be amended.
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(f) Waiver of Service; Payment of Costs for Refusing to Waive.

()(1) A plaintiff may request a p erson other than a minor or a protected person to
waive service of the summons and complaint. The request to waive service and t he
summons and ¢ omplaint s hall be m ailed, e -mailed or delivered to the p erson upon
whom service is authorized under paragraph (d). The request shall allow the defendant
at least 21 days from the date on which the request is sent to return the waiver, or 28
days if addressed to a person outside of the United States, and shall be substantially in
the form of the Notice of Lawsuit and Request for Waiver of Service of Summons set
forth in the Appendix of Forms attached to these rules.

()(2) A defendant who timely returns a waiver must respond to the complaint within
42 days after the date on which the request for waiver of service was mailed, e-mailed
or delivered, or 56 d ays after that date if addressed to a p erson outside of the United
States.

()(3) A defendant w ho w aives s ervice of the s ummons an d c omplaint d oes not
thereby make any other waiver.

(f)(4) If a person refuses a request for waiver of service made according this rule, the
court s hall i mpose up on t he d efendant t he c osts s ubsequently i ncurred i n e ffecting
service.

Advisory Committee Notes
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Rule 8. General rules of pleadings.

(a) Claims for relief. An original claim, counterclaim, cross-claim or third-party claim
shall contain a simple, short and plain:

(a)(1) statement of facts showing that the party is entitled to relief;

(a)(2) statement of the legal theory on which the claim rests; and

(a)(3) demand for judgment for specified relief. Relief in the alternative or of several
different types may be demanded.

(b) Defenses; form of denials. A party shall state in simple, short and plain terms any
defenses to each claim asserted and shall admit or deny the statements in the claim. A
party without knowledge or information s ufficient to form a belief about the truth of a
statement shall so state, and this has the effect of a denial. Denials shall fairly meet the
substance of the statements denied. A party may deny all of the statements in a claim
by g eneral denial. A party may s pecify the statementor partofas tatementthatis
admitted and deny the rest. A party may s pecify the statement or part of a statement
that is denied and admit the rest.

(c) Affirmative defenses. An affirmative de fense s hall contain a simple, short and
plain:

(c)(1) statement of facts establishing the affirmative defense;

(c)(2) statement of the legal theory on which the defense rests; and

(c)(3) a demand for relief.

A party shall set forth affirmatively in a responsive pleading accord and satisfaction,
arbitration and aw ard, as sumption of r isk, ¢ ontributory neg ligence, dischargei n
bankruptcy, duress, e stoppel, failure of consideration, fraud, illegality, injury by fellow
servant, | aches, license, p ayment, r elease, r es judicata, s tatute of frauds, s tatute of
limitations, w aiver, and a ny ot her matter c onstituting an avoidance or a ffirmative
defense. If a party mistakenly designates a defense as a counterclaim or a counterclaim
as a defense,thecourt,onterms, maytreatthe pleadingsasif the de fense or
counterclaim had been properly designated.

(d) Effect of failure to deny. Statements in a pleading to which a responsive pleading

is required, other than statements of the amount of damage, are admitted if not denied
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in the responsive pleading. Statements in a pleading to which no responsive pleading is
required or permitted are deemed denied or avoided.

(e) Consistency. A party may state a claim or defense alternately or hypothetically,
either in one count or defense or in s eparate counts or d efenses. I f statements are
made i nt he al ternative and one o ft hemi s s ufficient, t he pl eading i s not m ade
insufficient by the insufficiency of an alternative statement. A party may state legal and
equitable claims or legal and equitable defenses regardless of consistency.

(f) C onstruction o f pl eadings. A Il pl eadings s hall be ¢ onstrued t o do s ubstantial
justice.

Advisory Committee Notes

The 2010 amendments remove from Rule 8 prior language requiring a statement of
the party’s “claim.” Instead, the rule now requires a short and plain statement of both (1)
“facts showing that the party is entitled to relief” and (2) “the legal theory on w hich the
claim rests.” The purpose of this amendment is twofold. First, the amendment clarifies
that parties must give notice of both the facts and the law that support their claim. The
amendment thus reconfirms longstanding case law that courts, on a Rule 12 motion, will

“accept the plaintiff's description of facts alleged in the complaintto be true, but. . .

need not accept extrinsic facts not pleaded nor . . . legal conclusions in contradiction of
the pleaded facts.” Allred v. Cook, 590 P.2d 318, 319 (Utah 1979). “[M]ere conclusory
allegations in a pleading . . . are insufficient . . . .” Chapman v. Primary Children’s Hosp.,

784 P.2d 1181, 1186 (Utah 1989). Second, by clarifying that parties should plead facts,
this amendment to Rule 8 incentivizes further and earlier disclosure of facts, consistent
with the general approach of Utah’s new “simplified rules” and other changes made by
the 20 10 a mendments, i ncluding t hose t o R ule 26’ s di sclosure r equirements. To
facilitate access to justice, the committee intends that all pleadings—both c omplaints
and defenses—provide more and earlier notice of the facts alleged with less reliance on
discovery. However, by requiring parties to plead “facts,” t his a mendment ex pressly
does not resurrect any prior requirement of technical or “code” pleading. Nor does the
amendments eek toi mport any hei ghtened pl eadingr equirement,i ncluding
interpretations of the United States Supreme Court’s decisions in Bell Atlantic Corp. v.
Twombly, 550 U .S. 544 (2007), and A shcroft v. I gbal, 129 S. Ct. 1937 (2009), as
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mandating a hei ghtened standard of “plausibility” pleading under the Federal Rules of
Civil Procedure. Rather, the longstanding “liberal” standard of notice pleading remains
in effect in Utah. E.g., Canfield v. Layton City, 2005 UT 60, § 14, 122 P.3d 622. Accord
Adam N. Steinman, The Pleading Problem, 62 Stanford L. Rev. 1293 (2010).
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Rule 16. Pretrial conferences.

(a) Pretrial conferences. The court, in its discretion or upon motion, may direct the
attorneys and, when appropriate, the parties to appear for such purposes as:

(a)(1) expediting the disposition of the action;

(a)(2) establishing early and continuing control so that the case will not be protracted
for lack of management;

(a)(3) discouraging wasteful pretrial activities;

(a)(4) improving the quality of the trial through more thorough preparation;

(a)(5) facilitating the settlement of the case;

(a)(6) considering all matters as may aid in the disposition of the case;

a)(7) establishing the time to join other parties and to amend the pleadings;

(
a)(
(a)(9) establishing the time to complete discovery;
(a)(
(a)(

(a)(12) provisions for preservation, disclosure or discovery of electronically stored

)
)
)
)
8) establishing the time to file motions;
)
0) extending fact discovery;
1

)
)
)
)
)
)
)(1
)(11) the date for pretrial and final pretrial conferences and trial,

information;

(a)(13) any ag reements t he p arties r each for as serting c laims o f privilege or of
protection as trial-preparation material after production; and

(a)(14) any other appropriate matters.

(b) Unless an order sets the trial date, any party may and the plaintiff shall, at the
close of all discovery, certify to the court that the case is ready for trial. The court shall
schedule the trial as soon as mutually convenient to the court and parties. The court
shall notify parties of the trial date and of any final pretrial conference.

(c) Final pretrial conferences. The court, in its discretion or upon motion, may direct
the attorneys an d, w hen ap propriate, t he partiest o appear for s uch pur poses as
settlement and trial management. The conference shall be held as close to the time of
trial as reasonable under the circumstances.

(d) Sanctions. If a party or a party's attorney fails to obey an order, if a party or a
party's at torney f ailst o attend a ¢ onference, i fa par tyor a par ty's at torneyi s

substantially unprepared to participate in a conference, or if a party or a party's attorney
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fails to participate in good faith, the court, upon motion or its own initiative, may take any

action authorized by Rule 37(b)(2).
Advisory Committee Notes
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Rule 26. General provisions governing disclosure and discovery.

(a) D isclosure. This rule ap plies unless changed or s upplemented byar ule
governing disclosure and discovery in a practice area.

(a)(1) I'nitial di sclosures. E xcept in cases exempt und er paragraph (a)(2), a par ty
shall, without waiting for a discovery request, provide to other parties:

(a)(1)(A) the name and, if known, the address and telephone number of:

(a)(1)(A)(i) eac h i ndividual | ikely t o hav e di scoverable i nformation s upporting i ts
claims or d efenses, unless s olely f or i mpeachment, i dentifying t he s ubjects of t he
information; and

(a)(1)(A)(ii) each fact witness the party may call in its case in chief and a summary of
the expected testimony.

(@a)(1)B)ac opyo fal Idoc uments, d ata c ompilations, el ectronically stored
information, and tangible things in the possession or control of the party that the party
may offer in its case in chief;

(a)(1)(C) a c omputation of any da mages claimed and a ¢ opy o f al | di scoverable
documents or ev identiary m aterial on w hich s uch ¢ omputation i s bas ed, i ncluding
materials about the nature and extent of injuries suffered;

(a)(1)(D) a copy of any agreement under which any person may be liable to satisfy
part or all of a judgment or to indemnify or reimburse for payments made to satisfy the
judgment; and

(a)(1)(E) a copy of all documents to which a party refers in its pleadings.

(a)(1)(F) The disclosures required by paragraph (a)(1) shall be made:

(@)(1)(F)(i) by t he pl aintiff within 14 day s af ter s ervice of the firstanswertothe
complaint; and

(a)(1)(F)(ii) by the defendant within 28 days after the plaintiff’s first disclosure or after
that defendant’s appearance, whichever is later.

(a)(2) Exemptions.

(a)(2)(A) U nless ot herwise or dered by the court or agreedto by the parties, the
requirements of paragraph (a)(1) do not apply to actions:

(a)(2)(A)(i) for judicial review of adjudicative proceedings or rule making proceedings

of an administrative agency;
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A)(iv) for water rights general adjudication under Title 73, Chapter 4.
B) In an ex empt action, the m atters subject t o disclosure under paragraph
(a)(1) are subject to discovery under paragraph (b).

(a)(3) Disclosure of expert testimony.

(a)(3)(A) A party s hall, without w aiting f or a di scovery request, pr ovide t o ot her
parties a copy of a w ritten report of any person who may be us ed at trial to present
evidence under Rules 702, 703, or 705 of the Utah Rules of Evidence andwhois
retained or specially employed to provide expert testimony in the case or whose duties
as an employee of the party regularly involve giving expert testimony. The report shall
be signed by the expert and contain: a complete statement of all opinions the witness
will e xpress and t he basis and r easons for them; the data or other information relied
upon by the witness in forming them; any exhibits that will be u sed to summarize or
support them; the qualifications of the expert, including a list of all publications authored
within the preceding ten years; the compensation to be paid for the study and testimony;
and a list of any other cases in which the expert has testified as an expert at trial or by
deposition within the preceding four years. Such an expert may not testify in a party’s
case-in-chief concerning any matter not fairly disclosed in the report.

(@)(3)(B) If the expert witness is not required to provide a w ritten report, the party
shall disclose the subject matter on which the witness is expected to present evidence
under Rule of Evidence 702, 703 or 705 and a summary of the facts and opinions to
which the witness is expected to testify.

(a)(3)(C) Disclosure required by paragraph (a)(3) shall be made within 28 days after
the ex piration of fact di scovery as provided by paragraph (c) or,ifthe evidenceis
intended solely to contradict evidence under paragraph (a)(3)(A), within 56 day s after
disclosure by the other party.

(a)(4) P retrial di sclosures. A party s hall, without w aiting for a di scovery r equest,

provide to other parties:
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(a)(4)(A)the name and, if not previously provided, t he a ddress and telephone
number of each w itness, unlesss olely f ori mpeachment, s eparately i dentifying
witnesses the party will call and witnesses the party may call;

(a)(4)(B) the name of witnesses whose testimony is expected to be pr esented by
transcript of a deposition and a copy of the transcript; and

(a)(4)(C) identification of each exhibit, including summaries of other evidence, unless
solely for impeachment, separately identifying those which the party will offer and those
which the party may offer.

(a)(4)(D) Disclosure required by paragraph (a)(4) s hall be m ade at least 28 d ays
before trial. At least 14 days before trial, a party s hall serve and file objections and
grounds for the objections to the use of a deposition and to the admissibility of exhibits.
Other t han o bjections under R ules 402 and 40 3 o ft he U tah Rules o f E vidence,
objections not listed are waived unless excused by the court for good cause.

(b) Discovery scope.

(b)(1) In general. Parties may discover any matter, not privileged, which is relevant
tot he c laim or de fense o fa ny par tyi ft he di scovery s atisfies t he s tandards of
proportionality set forth below. Discovery and discovery requests are proportional if:

(b)(1)(A) t he | ikely b enefits of t he pr oposed di scovery out weigh t he burdeno r
expense;

(b)(1)(B) t he di scovery is c onsistent with t he ov erall c ase m anagement an d wiill
further the just, speedy and inexpensive determination of the case;

(b)(1)(C) the discovery is reasonable, considering the needs of the case, the amount
in controversy, the complexity of the case, the parties' resources, the importance of the
issues, and the importance of the discovery in resolving the issues;

(b)(1)(D) the discovery is not unreasonably cumulative or duplicative;

(b)(1)(E) t he i nformation ¢ annot be obtained from a nother s ource t hati s m ore
convenient, less burdensome or less expensive; and

(b)(1)(F) the party seeking discovery has not had sufficient opportunity to obtain the
information by discovery or otherwise, taking into account the parties’ relative access to

the information.
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(b)(2) T he party s eeking di scovery has the burden of s howing proportionality. To
ensure proportionality, the court may enter orders under in Rule 37.

(b)(3) A p arty claiming t hat electronically s tored i nformation is not r easonably
accessible b ecause of un due burden or c ost shall des cribe the s ource oft he
electronically stored information, the nature and extent of the burden, the nature of the
information not provided, and any ot her i nformation t hat will ena ble ot her p arties to
evaluate the claim.

(b)(4) T rial pr eparation m aterials. A p arty m ay obt ain ot herwise di scoverable
documents and tangible things prepared in anticipation of litigation or for trial by or for
another party or by or for that other party's representative (including the party’s attorney,
consultant, s urety, i ndemnitor, i nsurer, or agent) only upon a s howing that the p arty
seeking discovery has substantial need of the materials and that the party is unable
without undue hardship to obtain substantially equivalent materials by other means. In
ordering discovery of such materials, the court s hall protect against disclosure of the
mental i mpressions, c onclusions, opinions, or | egal t heories of an attorney or ot her
representative of a party.

(b)(5) Statement previously made about the action. A party may obtain without the
showing required in paragraph (b)(4) a s tatement concerning the action or its subject
matter previously made by that party. Upon request, a person not a party may obtain
without t he r equired showing a s tatement abou tt he ac tion or i ts s ubject m atter
previously made by that person. If the request is refused, the person may move for a
court order under Rule 37. A statement previously made is (A) a written s tatement
signed or appr oved by t he per son m akingit, or ( B) as tenographic, m echanical,
electrical, or other recording, or a transcription thereof, which is a substantially verbatim
recital of an oral statement by the person making it and contemporaneously recorded.

(b)(6) Claims of Privilege or Protection of Trial Preparation Materials.

(b)(6)(A) | nformation withheld. | fa par ty withholds di scoverable i nformation by
claiming that it is privileged or prepared in anticipation of litigation or for trial, the party
shall m ake t he c laim ex pressly and s hall des cribe t he nature o ft he d ocuments,
communications, or t hings not pr oduced i nam annert hat, w ithout r evealing t he

information itself, will enable other parties to evaluate the claim.
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(b)(6)(B) Information produced. If a party produces information that the party claims
is privileged or prepared in anticipation of litigation or for trial, the producing party may
notify any r eceiving par ty of the claim andthe b asis forit. A fter bei ng not ified, a
receiving party must promptly return, sequester, or destroy the specified information and
any copies it has and may not use or disclose the information until the claim is resolved.
A receiving party may promptly present the information to the court under seal for a
determination of the claim. If the receiving party disclosed the information before being
notified, it must take reasonable steps to retrieve it. The producing party must preserve
the information until the claim is resolved.

(c) Sequence and timing of discovery.

(c)(1) S tandard discovery. S tandard discovery as set by the | imits es tablished in
Rules 30, 33, 34 and 36 shall be completed within 150 days after the defendant’s first
disclosure is made . Methods of discovery may be used in any sequence, and the fact
that a party is conducting discovery shall not delay any other party's discovery. Except
for cases exempt under paragraph (a)(2), a party may not seek discovery from any
source before that party’s initial disclosure obligations are satisfied.

(c)(2) Extraordinary discovery. To obtain discovery beyond the limits established in
Paragraph (c)(1), a party shall file:

(c)(2)(A) bef ore t he close o fs tandard di scovery, a s tipulation of ex traordinary
discovery and as tatement s igned by t he par ties a nd attorneys t hat extraordinary
discovery is necessary and proportional under paragraph (b)(1) and that each party has
reviewed and approved a discovery budget; or

(c)(2)(B) before the close of the standard discovery and af ter reaching the limits of
standard discovery imposed by these rules, a motion for extraordinary discovery and a
statement s igned by t he p arty and at torney t hatt he extraordinary di scoveryi s
necessary and proportional under paragraph (b)(1) and that the party has reviewed and
approved a discovery budget.

(d) R equirements for di sclosure or r esponse; di sclosure orr esponse by an
organization; failure to disclose; initial and supplemental disclosures and responses.

(d)(1) A party s hall make disclosures an d r esponses t o di scovery based onthe

information then known or reasonably available to the party.
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(d)(2) If the party providing disclosure or responding to discovery is a c orporation,
partnership, as sociation, or governmental agency, the party shall act through one or
more officers, directors, managing agents, or other persons.

(d)(3) A party is not excused from making disclosures or responses because the
party has not completed i nvestigating t he case or b ecause the p arty c hallenges the
sufficiency of another party's disclosures or responses or because another party has not
made disclosures or responses.

(d)(4) If a party fails to disclose or to timely supplement a disclosure or response to
discovery, that party may not use the undisclosed witness, document or material at any
hearing or trial unless the failure is harmless or the party shows good cause for the
failure.

(d)(5) If a par ty learns that a di sclosure or response is incomplete or incorrect in
some important way, the party must timely provide the additional or correct information
ifithas notbeen made known to the other parties. The supplemental disclosure or
response m ust s tate why t he addi tional or c orrect i nformation w as not pr eviously
provided.

(e) Signing discovery requests, responses, and objections. Every disclosure, request
for di scovery, r esponse to ar equest for discovery and obj ectionto ar equest for
discovery shall be in writing and signed by at least one attorney of record or by the party
if the party is not represented. The signature of the attorney or party is a c ertification
under Rule 11. If a request or response is not signed, the receiving party does not need
to take any action with respect to it. If a certification is made in violation of the rule, the
court, upon motion or upon its own initiative, may take any action authorized by Rule 11
or Rule 37(b)(2).

(f) Filing. Except as required by these rules or ordered by the court, a party shall not
file with the court a di sclosure, a r equest for discovery or a response to a request for
discovery, but shall file only the certificate of service stating that the disclosure, request
for discovery or response has been served on the other parties and the date of service.

Advisory Committee Notes
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Rule 26A. Disclosure in domestic relations actions.

(@) S cope. Thisr ule appl iest o d omestic r elations ac tions, i ncluding di vorce,
temporary s eparation, s eparate maintenance, par entage and m odification. This r ule
does not apply to adoptions, enforcement of prior orders, cohabitant abuse protective
orders, child protective orders and civil stalking injunctions.

(b) Time for di sclosure. Without w aiting f or a di scovery r equest, petitionerin all
domestic relations actions shall disclose to respondent the documents required in this
rule within 40 d ays after service of the petition unless respondent defaults or consents
to entry of the decree. T he r espondent s hall di sclose t o pe titioner t he documents
required in this rule within 40 days after respondent’s answer is due.

(c) F inancial D eclaration. E ach p arty s hall di sclose t o al | ot her par tiesa f ully
completed c ourt-approved F inancial D eclaration a nd a ttachments. E ach p arty s hall
attach to the Financial Declaration the following:

(c)(1) F or everyitemand am ount listedinthe F inancial D eclaration, ex cluding
monthly expenses, the producing party shall attach copies of statements verifying the
amounts listed on the Financial Declaration that are reasonably available to the party.

(c)(2) For the two tax years before the petition was filed, complete federal and state
income tax returns, including Form W-2 and supporting tax schedules and attachments,
filed by or on behalf of that party or by or on behalf of any entity in which the party has a
majority or controlling interest, including, but not limited to, Form 1099 and F orm K-1
with respect to that party.

(c)(3) Pay stubs and other evidence of all earned and un-earned income for the 12
months before the petition was filed.

(c)(4) All loan applications and financial statements prepared or used by the party
within the 12 months before the petition was filed.

(c)(5) D ocuments v erifying the value of all real estate in which the party has an
interest, i ncluding, bu t not | imited t o, t he m ost r ecent ap praisal, t ax valuation and
refinance documents.

(c)(6) All statements for the 3 months before the petition was filed for all financial
accounts, i ncluding, but n otl imited t o ¢ hecking, s avings, m oney m arket funds,

certificates of d eposit, br okerage, i nvestment, r etirement, r egardless o f w hether t he
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account has been closed including those held in that party’s name, jointly with another
person or entity, or as a trustee or guardian, or in someone else’s name on that party’s
behalf.

(c)(7) 1 ft he foregoing doc uments ar e no t r easonably av ailable or areint he
possession o f the other par ty, t he par ty di sclosing t he F inancial D eclaration s hall
estimate the amounts entered on the Financial Declaration, the basis for the estimation
and an explanation why the documents are not available.

(d) Certificate of Service. Each party shall file a C ertificate of Service with the court
certifying that he or she has provided the Financial Declaration and attachments to the
other party in compliance with this rule.

(e) E xempted ag encies. A gencies ofthe State of Utah are not s ubjectto t hese
disclosure requirements.

(f) S anctions. F ailure t o fully di sclose al | as sets and i ncome i nt he F inancial
Declaration and attachments may subject the non-disclosing party to sanctions under
Rule 37 including an award of non-disclosed assets to the other party, attorney’s fees or
other sanctions deemed appropriate by the court.

(g) Failure of a party to comply with this rule does not preclude any other party from
obtaining a default judgment, proceeding with the case, or seeking other relief from the
court.

(h) Notice of the requirements of this rule shall be served on the Respondent and all
joined parties with the initial petition.

Advisory Committee Notes
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Rule 29. Stipulations regarding disclosure and discovery procedure.

The parties may modify these rules for disclosure and discovery by filing, before the
close o f s tandard di scovery, a s tipulated notice of ex traordinary di scovery and a
statement s igned by the p arties and | awyers t hatt he ex traordinary di scoveryi s
necessary and proportional under Rule 26(b)(1) and that each party has reviewed and
approved a discovery budget. Stipulations extending the time for or limits of disclosure
or discovery require court approval if the extension would interfere with a court order for
completion of discovery or with the date of a hearing or trial.

Advisory Committee Notes
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Rule 30. Depositions upon oral questions.

(a) When depositions may be taken; when leave required; no de position of expert
witnesses. A party may depose a party or witness by oral questions. A witness may not
be d eposed more than once in standard discovery. An ex pert who h as prepared a
report disclosed under Rule 26(a)(3) may not be deposed.

(b) N otice o f d eposition; g eneral r equirements; s pecial notice; non-stenographic
recording; production of documents and things; deposition of organization; deposition by
telephone.

(b)(1) The party deposing a witness shall give reasonable notice in writing to every
other party. The notice shall state the date, time and place for the deposition and the
name and address of each witness. If the name of a witness is not known, the notice
shall describe the witness sufficiently to identify the person or state the class or group to
which t he per son bel ongs. T he not ice s hall des ignate any doc uments and t angible
things to be produced by a w itness. The notice s hall des ignate t he o fficer w ho will
conduct the deposition.

(b)(2) T he not ice s hall des ignate t he method by w hich t he depos ition w ill be
recorded. With prior notice to the officer, withess and other parties, any party may
designate a r ecording m ethod i n ad dition t o t he m ethod designated i n t he no tice.
Depositions may be recorded by sound, sound-and-visual, or stenographic means, and
the party designating the recording method shall be ar the cost of the recording. The
appearance or dem eanor o f w itnesses or at torneys s hall not be distorted t hrough
recording techniques.

(b)(3) A deposition s hall be ¢ onducted be fore an o fficer ap pointed or designated
under Rule 28 and shall begin with a statement on the record by the officer that includes
(A) the o fficer's na me and bus iness address; (B)the date, time and place ofthe
deposition; (C) the name of the witness; (D) the administration of the oath or affirmation
to the witness; and (E) ani dentification of al | per sons present. | f t he d eposition i s
recorded other than stenographically, the officer shall repeat items (A) through (C) at
the beginning of each unit of the recording medium. At the end of the deposition, the
officer s hall s tate on the record that t he d eposition i s c omplete and s hall s tate any

stipulations.
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(b)(4) The notice to a party witness may be ac companied by a request under Rule
34 for the production of documents and tangible things at the deposition. The procedure
of Rule 34 shall apply to the request. The attendance of a nonparty witness may be
compelled by subpoena under Rule 45. Documents and tangible things to be produced
shall be stated in the subpoena.

(b)(5) A deposition may be taken by remote electronic means. A deposition taken by
remote el ectronic means is considered to be taken at t he place where t he witness
answers questions.

(b)(6) A party may name as the witness a corporation, a partnership, an association,
or a governmental agency, describe with reasonable particularity the matters on which
questioning is requested, and direct the organization to designate one or more officers,
directors, managing agents, or other persons to testify on its behalf. The organization
shall state, for each person designated, the matters on which the person will testify. A
subpoena shall advise a nonparty organization of its duty to make such a designation.

(c) Examination and cross-examination; objections.

(c)(1) Questioning of witnesses may proceed as permitted at the trial under the Utah
Rules of Evidence, except Rules 103 and 615.

(c)(2) All objections shall be r ecorded, but the questioning s hall proceed, and the
testimony taken subject to the objections. Any objection shall be stated concisely and in
a non-argumentative and non-suggestive manner. A person may instruct a witness not
to answer only to preserve a privilege, to enforce a limitation on evidence directed by
the court, or to present a motion for a protective order under Rule 26(c). Upon demand
of t he o bjecting par ty or witness, t he dep osition s hall be s uspended fort he time
necessary to make a motion. The party taking the deposition may complete or adjourn
the deposition before moving for an order to compel discovery under Rule 37.

(d) Limits. D uring standard discovery, each side (plaintiffs c ollectively, def endants
collectively, and third-party defendants collectively) is limited to 16 hours of deposition
by oral questioning. Oral questioning of a nonparty shall not exceed four hours, and oral
questioning of a party shall not exceed seven hours.

(e) Submission to witness; changes; signing. Within 28 days after being notified by

the officer that the transcript or recording is available, a witness may sign a statement of
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changes to the form or substance of the transcript or recording and the reasons for the
changes. The officer shall append any changes timely made by the witness.

(f) Record of deposition; certification and delivery by officer; exhibits; copies.

(f)(1) The officer s hall record t he deposition or direct an other p erson presentto
record the deposition. The officer shall sign a certificate, to accompany the record, that
the witness was under oath or affirmation and thatthe record is a true record of the
deposition. The officer shall keep a copy of the record. The officer shall securely seal
the record endorsed with the title of the action and marked "Deposition of (name). Do
not open." and shall promptly send the sealed record to the attorney or the party who
designated the recording method. An attorney or party receiving the record shall store it
under conditions that will protect it against loss, destruction, tampering, or deterioration.

(f)(2) E very par ty m ay i nspect an d ¢c opy doc uments a nd t hings pr oduced for
inspection and must have a fair opportunity to compare copies and originals. Upon the
request of a party, documents and things produced for inspection shall be marked for
identification and added to the record. If the witness wants to retain the originals, that
person shall offer the originals to be copied, marked for identification and added to the
record.

(f)(3) Upon payment of reasonable charges, the officer shall furnish a c opy of the
record to any party or to the witness. An official transcript of a recording made by non-
stenographic means shall be prepared under Utah Rule of Appellate Procedure 11(e).

(g) Failure to attend or to serve subpoena; expenses. If the party giving the notice of
a de position fails to attend or fails to serve a s ubpoena upon a witness who fails to
attend, and another party attends in person or by attorney, the court may order the party
giving the notice to pay to the other party the reasonable costs, expenses and attorney
fees incurred.

(h) Deposition in action pending in another state. Any party to an action in another
state may take the deposition of any person within this state in the same manner and
subject to the same conditions and limitations as if such action were pending in this
state. Notice of the deposition shall be filed with the clerk of the court of the county in

which the person whose deposition is to be taken resides oris to be s erved. Matters
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required to be submitted to the court shall be submitted to the court in the county where

the deposition is being taken.

Advisory Committee Notes
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Rule 31. Depositions upon written questions.

(a) A party may depose a par ty or witness by written questions. Rules 30 and 4 5
apply to depositions upon written questions, except insofar as by their nature they are
clearly inapplicable.

(b) A party taking a deposition using written questions shall serve on the parties a
notice which includes the name or description and address of the deponent, the name
or des criptive title of the officer before w hom the de position will be t aken, and the
questions to be asked.

(c) Within 1 4 day s aftert he q uestions are s erved, ap arty m ay s erve c ross
questions. Within 7 days after being served with cross questions, a p arty may serve
redirect questions. Within 7 days after being served with redirect questions, a party may
serve re-cross questions.

(d) A copy of the notice and copies of all questions served shall be delivered by the
party taking the deposition to the designated officer who shall proceed promptly to ask
the questions and prepare a record of the responses.

(e) D uring s tandard di scovery, a de position by w ritten q uestioning s hall not
cumulatively e xceed 15 q uestions, i ncluding di screte s ubparts, by t he pl aintiffs
collectively, by the defendants collectively or by third-party defendants collectively.

Advisory Committee Notes
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Rule 33. Interrogatories to parties.

(a) Availability; procedures for use. During standard discovery, any party may serve
upon any other party up to 15 written interrogatories, including all discrete subparts.

(b) Answers and obj ections. The responding party s hall serve a written response
within 28 days after service of the interrogatories. The responding party shall restate the
interrogatory before responding to it. Each interrogatory shall be answered separately
and fully in writing under oath or affirmation, unless it is objected to. If an interrogatory is
objected to, the party shall state the reasons for the objection. Any reason not stated is
waived unl ess excused byt he c ourt forg oodc ause. A ni nterrogatoryi s not
objectionable merely because an answer involves an opinion or argument that relates to
fact or the application of law to fact. The party shall answer any part of an interrogatory
that is not objectionable.

(c) S cope; us e at trial. | nterrogatories m ay r elate t o a ny discoverable matter.
Answers may be used as permitted by the Rules of Evidence.

(d) Option to produce business records. If the answer to an interrogatory may be
found by i nspecting t he a nswering par ty’s business r ecords, i ncluding el ectronically
stored information, and the burden of finding the answer is substantially the same for
both parties, the answering party may identify the records from which the answer may
be found. The answering party must give the asking p arty reasonable opportunity to
inspect the records and to make copies, compilations, or summaries. The ans wering
party must identify the records in sufficient detail to permit the asking party to locate and
to identify them as readily as the answering party.

Advisory Committee Notes
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Rule 34. Production of documents and things and entry upon land for
inspection and other purposes.

(a) Scope.

(a)(1) Any party may serve on any other party a request to produce and permit the
requesting par tyt oi nspect, c opy, t esto rs ample any des ignated di scoverable
documents, el ectronically s tored i nformation or t angible t hings ( including writings,
drawings, graphs, charts, photographs, sound recordings, i mages, and other data or
data c ompilations s tored i n any m edium from w hich i nformation ¢ an be ob tained,
translated, i f n ecessary, by t he r espondenti nto r easonably usable form)i nt he
possession or control of the responding party .

(a)(2) Any party may s erve on any otherpartyar equestto pe rmitentry upon
designated property in the possession or control of the responding party for the purpose
of inspecting, measuring, surveying, photographing, testing, or sampling the property or
any designated discoverable object or operation on the property.

(b) Procedure and limitations.

(b)(1) The request shall identify the items to be inspected by individual item or by
category, and des cribe each item and c ategory with reasonable particularity. D uring
standard di scovery, t he request s hall not cumulatively i nclude more than 25 di stinct
items or categories of items. The request shall specify a reasonable date, time, place,
and manner of making the inspection and performing the related acts. The request may
specify the form or forms in which electronically stored information is to be produced.

(b)(2) T he responding p arty s hall s erve a written r esponse w ithin 28 d ays af ter
service of the request. The responding party shall restate the request before responding
to it. The response shall state, with respect to each item or category, that inspection and
related acts will be permitted as requested, or that the request is objected to. If the party
objects to a request, the party must state the reasons for the objection. Any reason not
stated is waived unless excused by the court for good cause. The party shall identify
and p ermit inspection of any partofa request thatis not objectionable. |f the party
objects to the requested form or forms for producing electronically stored information --
or if no form was specified in the request -- the responding party must state the form or

forms it intends to use.
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(c) Form of documents and electronically stored information.

(c)(1) A party who produces documents for inspection shall produce them as they
are kept in the usual course of business or shall organize and label them to correspond
with the categories in the request.

(c)(2) If a r equest does not s pecify the form or forms for producing el ectronically
stored information, a responding party must produce the information in a form or forms
in which it is ordinarily maintained or in a form or forms that are reasonably usable.

(c)(3) A party need not produce the same electronically stored information in more
than one form.

Advisory Committee Notes
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Rule 35. Physical and mental examination of persons.

(a) Order for examination. When the mental or physical condition or attribute of a
party or of a person in the custody or control of a party is in controversy, the court may
order the party to submit to a physical or mental examination by a s uitably licensed or
certified examiner or to produce for examination the person in the party's custody or
control. The order may be m ade only on motion for g ood c ause s hown. All papers
related to the motion and notice of any hearing shall be s erved on a non party to be
examined. The order shall specify the time, place, manner, conditions, and scope of the
examination and the person by whom the examination is to be made. The person being
examined may r ecord t he ex amination by audi o or video m eans unl ess t he party
requesting the examination s hows t hat the recording would unduly interfere with the
examination.

(b) Report. The party requesting the examination shall disclose a detailed written
report of the examiner, setting out the examiner's findings, including results of all tests
made, diagnoses and conclusions. If the party requesting the examination wishes to call
the examiner as a witness, the party shall disclose an expert report as required by Rule
26(a)(3).

(c) Sanctions. If a party or a per son in the custody or under the legal control of a
party fails to obey an order entered under paragraph (a), the court on motion may take
any ac tion aut horized by Rule 37(c)(2), e xcept t hat the failure cannot be t reated as
contempt of court.

Advisory Committee Notes

Rule 3 5 h as been substantially r evised. F ew r ules h ave g enerated s ucha n
extensive motions practice and disputes as the previous version of Rule 35. The battles
typically raged over the production of reports of prior examinations by the examining
physician, and whether the examination could be recorded or withessed by a third party.

Iti s al so doubtful t hata ny r ule und er c onsideration for c hange has be en as
thoroughly studied as Rule 35. A subcommittee of the advisory committee has spent
several years collecting information from both sides of the personal-injury bar and from
the trial courts. While no rule amendment will please everyone, the committee is of the

opinion that making videotaping the default for medical examinations, and removing the
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requirement for automatic production of prior reports, will best resolve the issues that
have bedeviled the trial courts and counsel.

The Committee re-emphasizes that a medical examination is not a matter of right,
but should only be permitted by the trial court upon a showing of good cause. Rule 35
has al ways provided, and s till pr ovides, t hat t he proponent o f an ex amination must
demonstrate g ood c ause for the examination. And, as b efore, the motion and order
should detail the specifics of the proposed examination.

The committee is concerned about the rise of the so-called "professional witness" in
the area of medical examinations. This p henomenon is notlimited to Utah. See, A
World of Hurt: Exams of Injured Workers Fuel Mutual Mistrust, By N. R. Kleinfield, New
York T imes, A pril 4, 200 9. T he c ommittee ¢ onsidered, but r ejected, a pr oposal to
require a medical examiner to demonstrate a level of "independence" in order to qualify
for consideration as an examiner under Rule 35. This proposal was deemed impractical,
and the committee leaves such matters to the courts’ discretion under the standards of
Rule 702, Utah Rules of Evidence.

Nevertheless, the committee recognizes that there i s o ften nothing " independent”
about a Rule 35 examiner. Therefore, the trial court should refrain from the use of the
phrase "independent medical examiner," using instead the neutral appellation "medical
examiner," "Rule 35 examiner," or the like.

As noted, a major source of controversy has been requests by plaintiffs’ counsel to
audio- or video-record examinations. We have heard reports of examiners claiming to
have performed certain procedures when they actually did not; examiners claiming to
have been told things by pl aintiffs t hat t he plaintiffs d eny telling them; and claiming
responses to maneuvers that are later questioned by other examiners. Defense counsel
have typically objected to recording on the grounds that it stymies the free exchange of
information that the examination is designed to elicit.

The C ommittee h as det ermined t hat t he ben efits o f v ideo r ecording g enerally
outweigh the downsides in a t ypical case. The new rule therefore provides that non-
obtrusive videotaping shall be permitted as a matter of course unless the person moving

for the examination demonstrates a c lear potential for harm. See, Boswell v. Schultz,
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173 P.3d 390, 394 ( OK 2007) ("A video r ecording would be a superior m ethod o f
providing an impartial record of the physical examination.”)

Nothing in the rule requires that the recording be conducted by a professional, and it
is not t he i ntent o ft he c ommittee t hat t his ex tra ¢ ost s hould be nec essary. T he
committee also recognizes that videotaping will require the presence of a third party to
manage the camera, and notes that this may be an employee of counsel or a friend of
the person being examined, but must be done without interference and as unobtrusively
as possible.

Inr are c ases, t he c ourt m ay or dert hatv ideotaping not be us ed.| nt hese
circumstances, an audio recording may suffice to produce an independent record.

The former requirement of Rule 35(c) providing for the production of prior reports on
other examinees by the examiner was a s ource of great confusion and c ontroversy.
This provision does not exist in the federal version of the rule, noris the Committee
aware of any other similar state court rule. After much deliberation and discussion, it is
the Committee's view that this provision is better eliminated, and in the new rule there is
no | onger a n au tomatic r equirement for the pr oduction o f pr ior r eports o f other
examinations. Medical examiners will be treated as other expert witnesses are treated,
with the requirement of a r eport under Rule 26. The Committee notes that the use of
subpoenas to obtain prior reports remains an option for the practitioner in ap propriate

circumstances.
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Rule 36. Request for admission.

(a) Request for admission. A party may serve upon any other party a written request
to ad mit the truth of any di scoverable m atter s et forth in t he r equest, i ncluding t he
genuineness of any document. The matter must relate to statements or opinions of fact
or of the application of law to fact. E ach matter s hall be s eparately s tated. D uring
standard discovery, a party may not request admission of more than 25 matters. A copy
of the document shall be served with the request unless it has already been furnished or
made available for inspection and copying. The request shall notify the responding party
that the matters will be deemed admitted unless the party responds within 28 days after
service of the request.

(b) Answer or objection.

(b)(1) The matter is admitted unless, within 28 days after service of the request, the
responding party serves upon the requesting party a written response.

(b)(2) The responding party shall restate the request before responding to it. Unless
the answering party objects to a matter, the party must admit or deny the matter or state
in det ail t he reasons w hy t he party c annot t ruthfully adm it or deny. T he party s hall
restate the request before answering. A party may identify the part of a matter which is
true and deny the rest. A denial shall fairly meet the substance of the request. Lack of
information is not a reason for failure to admit or deny unless the information known or
reasonably available is insufficient to form an admission or denial. If the truth of a matter
is a g enuine i ssue for trial, t he ans wering par ty m ay deny t he m atter or s tate the
reasons for the failure to admit or deny.

(b)(3) I fthe party objectsto am atter, t he party s hall s tate t he reasons for t he
objection. Any reason not stated is waived unless excused by the court for good cause.
The party shall admit or deny any partofa matter thatis not objectionable. Itis not
grounds for objection that the truth of a matter is a genuine issue for trial.

(c) Sanctions for failure to admit. If a party fails to admit the truth of any discoverable
matter set forth in the request, and if the requesting party proves the truth of the matter,
the r equesting par ty m ay m ove f or an or der r equiring t he ot her party t o pay t he
reasonable ex penses of p roving the matter, i ncluding r easonable attorney fees. The

court shall enter the order unless it finds that:
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(c)(1) the request was held objectionable;

(c)(2) the admission sought was not substantially important;

(c)(3) the responding party had r eason to b elieve the truth of the matter was a
genuine issue for trial; or

(c)(4) there were other good reasons for the failure to admit.

(d) E ffecto f admission. A ny m atter a dmitted u ndert his r ule i s ¢ onclusively
established u nless t he ¢ ourt o n motion p ermits w ithdrawal or amendment o ft he
admission. T he court may permit withdrawal or amendment if the presentation of the
merits of the action will be pr omoted and withdrawal or amendment will not prejudice
the requesting party. Any admission under this rule is for the purpose of the pending
action only. It is not an admission for any other purpose, nor may it be used in any other
action.

Advisory Committee Notes
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Rule 37. Discovery and disclosure motions; Sanctions.

(a) Motion for order compelling disclosure or discovery.

(a)(1) A party may m ove t o c ompel di sclosure or di scovery an d f or appr opriate
sanctions if another party:

(@)(1)(A) fails t o di sclose, failsto respondto a di scovery request, or makes an
evasive or incomplete disclosure or response to a request for discovery;

(a)(1)(B) fails to disclose, fails to respond to a discovery request, fails to supplement
a disclosure or response or makes a s upplemental disclosure or response without an
adequate explanation of why the additional or correct information was not previously

provided;

(@)1)
(a)(1

)
(a)(1)(E) otherwise fails to make full and complete disclosure or discovery.
)

(C) objects to a discovery request ;
(D) impedes, delays, or frustrates the fair examination of a witness; or

(a)(2) Appropriate court. A motion may be made to the court in which the action is
pending, or, on matters relating to a deposition or a document subpoena, to the court in
the district where the deposition is being taken or where the subpoena was served. A
motion for an order to a nonparty witness shall be made to the court in the district where
the deposition is being taken or where the subpoena was served.

(a)(3) T he m oving p arty m ust attach a c opy of t he r equest for di scovery, t he
disclosure, or the response at issue. The moving party must also attach a certification
that the moving party has in good faith conferred or attempted to confer with the other
affected parties in an effort to secure the disclosure or discovery without court action
and that the discovery being sought is proportional under Rule 26(b)(1).

(b) Motion for protective order.

(b)(1) A party or the person from whom discovery is sought may move for an order
of protection from discovery. The moving party shall attach to the motion a copy of the
request for discovery or the response atissue. The moving party shall also attach a
certification that the moving party has in good faith conferred or attempted to confer with

other affected parties to resolve the dispute without court action.

47



30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60

Draft: June 1, 2010

(b)(2) If the motion raises issues of proportionality under Rule 26 (b)(1), the party
seeking t he di scovery has t he bur den o f demonstrating t hat t he i nformation b eing
sought is proportional.

(c) Orders. The court may make any order to require disclosure or discovery or to
protect a par ty or p erson from di scovery bei ng ¢ onducted i n bad faith or from
annoyance, e mbarrassment, op pression, or undu e burden or expense, or to achieve
proportionality under Rule 26(b)(1), including one or more of the following:

(c)(1) that the discovery not be had;

(c)(2) t hatt he discovery m ay be had o nly on s pecified t erms and ¢ onditions,
including a designation of the time or place;

(c)(3) that the discovery may be had o nly by a method of discovery other than that
selected by the party seeking discovery;

(c)(4) that certain matters not be inquired into, or that the scope of the discovery be
limited to certain matters;

(c)(5) that discovery be c onducted with no one present except persons designated
by the court;

(c)(6) that a deposition after being sealed be opened only by order of the court;

(c)(7) that a trade secret or other confidential research, development, or commercial
information not be disclosed or be disclosed only in a designated way;

(c)(8)t hatt he parties s imultaneously f ile s pecified documents or i nformation
enclosed in sealed envelopes to be opened as directed by the court;

(c)(9) that a question about a statement or opinion of fact or the application of law to
fact not be answered until after d esignated discovery has been completed or until a
pretrial conference or other later time; or

(c)(10) that the costs, expenses and attorney fees of discovery be allocated among
the parties as justice requires.

(c)(11) If a pr otective order terminates a deposition, it shall be resumed only upon
the order of the court in which the action is pending.

(d) Expenses and s anctions for motions. If the motion to compel or for a protective
order is granted, or if a party provides disclosure or discovery or withdraws a disclosure

or discovery request after a m otion is filed, the court may order the party, witness or
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attorney to pay the reasonable expenses and attorney fees incurred on ac count of the
motion if the court finds that the party, witness, or attorney did not actin good faith or
asserted a position that was not substantially justified.

(e) Failure to comply with order.

(e)(1) Sanctions by court in district where deposition is taken. Failure to follow an
order of the courtin the districtin which the dep osition is being taken or where the
document subpoena was served is contempt of that court.

(e)(2) Sanctions by court in which action is pending. Unless the court finds that the
failure was substantially justified, the court in which the action is pending may take such
action in regard to the failure to follow its orders as are just, including the following:

(e)(2)(A) deem t he matter or a ny ot her designated factst o be es tablished i n
accordance with the claim or defense of the party obtaining the order;

(e)(2)(B) pr ohibit t he disobedient par ty from s upporting or opposing des ignated
claims or defenses or from introducing designated matters into evidence;

(e)(2)(C) stay further proceedings until the order is obeyed;

(e)(2)(D) dismiss all or part of the action, strike all or part of the pleadings, or render
judgment by default on all or part of the action;

(e)(2)(E) order the party or the attorney to pay the reasonable expenses, including
attorney fees, caused by the failure;

(e)(2)(F) treat the failure to obey an order, other than an order to submit to a physical
or mental examination, as contempt of court; and

(e)(2)(G) instruct the jury regarding an adverse inference.

(f) E xpenses on failure to admit. Ifa party fails to admit the g enuineness of any
document or the truth of any m atter as r equested under Rule 36, andifthe party
requesting the admissions proves the genuineness of the document or the truth of the
matter, the party requesting the admissions may apply to the court for an order requiring
the other party to pay the reasonable expenses incurred in making that proof, including
reasonable attorney fees. The court shall make the order unless it finds that:

(f)(1) the request was held objectionable pursuant to Rule 36(a);

(f)(2) the admission sought was of no substantial importance;
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(f)(3) there were reasonable grounds to believe that the party failing to admit might
prevail on the matter;

(f)(4) that the request is not proportional under Rule 26(b)(1); or

(f)(5) there were other good reasons for the failure to admit.

(g) Failure of party to attend at own deposition. The court on motion may take any
action authorized by paragraph (€)(2) if a party or an officer, director, or managing agent
of a party or a person designated under Rule 30(b)(6) or 31(a) to testify on behalf of a
party fails to appear before the officer taking the deposition, after proper service of the
notice. The failure to act described in this paragraph may not be excused on the ground
that the discovery sought is objectionable unless the party failing to act has applied for a
protective order under paragraph (b).

(h) F ailure to disclose. | f a par ty fails t o di sclose a w itness, doc ument or ot her
material as required by Rule 26(a) or Rule 26(e)(1), or to amend a pr ior response to
discovery as required by Rule 26( €)(2), t hat party s hall not be per mitted to use the
witness, doc ument or ot her material at any he aring unl ess t he failure to disclose is
harmless or the party shows good cause for the failure to disclose. In addition to or in
lieu of this sanction, the court on motion may take any action authorized by paragraph
(e)(2).

(i) Failure to preserve evidence. Nothing in this rule limits the inherent power of the
court to take any action authorized by paragraph (e)(2) if a par ty destroys, conceals,
alters, tampers with or fails to preserve a doc ument, tangible item, el ectronic data or
other evidence in violation of a duty. Absent exceptional circumstances, a court may not
impose sanctions under these rules on a party for failing to provide electronically stored
information | ostas a r esulto ft he r outine, g ood-faith operation of an el ectronic
information system.

Advisory Committee Notes

The 2010 amendments to Rule 37 make two principal changes. First, the amended
Rule 37 c onsolidates provisions for motions for protective order (formerly set forth in
Rule 26(c)) with provisions for motions to compel. By consolidating the standards for

these two motions in a single rule, the Advisory Committee sought to highlight some of
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the parallels and distinctions between the two types of motions and to present them in a
single rule.

Second, t he a mended R ule 37 i ncorporatest he newR ule 26 s tandard of
"proportionality” as a principal criterion on which motions to compel or for protective
order should be evaluated. As to motions to compel, Rule 37(a)(3) requires that a party
moving t o c ompel discovery c ertify to the court "that t he di scovery being s oughtis
proportional under Rule 26(b)(1)." Rule 37(b) makes clear that a lack of proportionality
may be r aised as g round for s eeking a protective or der, i ndicating t hat "the p arty
seeking t he di scovery has t he bur den o f demonstrating t hat t he i nformation b eing

sought is proportional."
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Chief Justice Christine M. Durham Daniel J. Becker

Utah Supreme Court MEM O RAND U M State Court Administrator

Chair, Utah Judicial Council Myron K. March
Deputy Court Administrator

To: Civil Procedures Committee
From: Tim Shea i’
Date: June 15, 2010

Re: 10-Day Summons

The collections bar has started the campaign to retain the 10-day summons rule. |
have attached a letter sent to Trystan. Someone has proposed a procedure that would
permit a case to be initiated by first serving the complaint and summons, but the
complaint would have to be filed by the close of the next business day.

| have attached amendments to Rules 3, 4, and 12 that would accomplish that result.
The relevant amendment to Rule 3 is on lines 4 and 5. The relevant amendment to Rule
4 is on line 23.

Most of the rest of the amendments have already been agreed to as part of the
simplification effort, although | had to reinstate some existing text, since the concept,
under this proposal, is not completely eliminated.

The mission of the Utah judiciary is to provide the people an open, fair,
efficient, and independent system for the advancement of justice under the law.

450 South State Street / POB 140241 / Salt Lake City, Utah 841145311 / 801-578-3808 / Fax: 801-578-3843 / email: tims@email.utcourts.gov



BRYAN W. CANNON & ASSOCIATES

ATTORNEYS AT LAW
: 8619 SOUTH SANDY PARKWAY, SUITE 111
BRYAN W. CANNON BENJAMIN R. JENSEN
SANDY, UT 84070
RANDY L. ROBINSON . - OF COUNSEL
TELEPHONE (801) 255-7475
JEFFERSON S. CANNON FACSIMILE (801) 255-7526 www.cannonfirm.com
STEPHEN W. WHITING : '
June 11, 2010

Trystan B. Smith

SNOW, CHRISTENSEN, & MARTINEAU
- 10 Exchange P111th FL.

Salt Lake City, UT 84145

Subject: 10 Day Summons
Dear Mr. Smith:

. -Since we have had some contact with you through some subrogat1on cases we are takmg
the opportumty to Wnte regardlng an issue that is Very 1mportant to us. ek A

We are wntmg thls letter regardmg the pos31b1e change in the Rules of C1V11 Procedure
regarding the 10 day summons. While we are sure you have been alerted as to the potential
concerns that a collection practice like ours has regarding any change in the 10 day summons
rule, we wanted to provide this commentary so that the issues and concerns are clear and can be
expressed to your committee. Our collection practice and its clients have already been
significantly impacted by the recent increases in court costs. Because the volume of filings in
collection matters is so high, the associated costs with those filings have increased dramatically.

"An elimination of the option of a 10 day summons would only add to this impact. Presently, only
those cases where service occurs are filed. There are many cases when service cannot be
effectuated. We can avoid the filing fee on these matters when a Defendant cannot be located.

- The result of the removal of the 10 day summons option would be that court costs would
increase for our clients again. The burden of those court costs would eventually be passed to
consumers. There would also be a huge increase in the number of other motions such as Motions
to Extend Time for Serv1ce hence, the courts could be ﬂooded W1th an increase in complamts
and motions.. :

In'the preseht atmosphere there is a strong settlement possibility before the filing of suit.
Defendants will often contact the collection firm to make settlement and the cost of filing and
paperwork to the court is avoided. If we become a filing first state then the costs of service and
filing will always be a factor in any settlement. :

THIS OFFICE COLLECTS DEBTS AND ANY INFORMATION WE OBTAIN WILL BE USED FOR THAT PURPOSE.
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It appears that the discussion on removing the 10 day summons is being considered for
administrative reasons. With the decrease in staffs the processing of the 10 day summons and
answers coming in may be bogging down in some of the courts. It seems to us that removing an
important tool for the collection firms for administrative reasons is not appropriate. It also
appears to us that this administrative problem could be dealt with in ways other than elimanating
the 10 day summons. Perhaps the time for an answer to a 10 day summons could be extended
while retaining the requirement of filing a complaint within 10 days after service. We are sure
there are other remedies to the administrative concerns that could be pursued rather than the
removal of the 10 day summons altogether.

There is an interesting and important possibility that a change in this law could bring.
Credit grantors provide credit most readily in states where the lending atmosphere is most
favorable. It certainly may affect the standing of Utah as a favorable credit granting state if the
costs of doing business (including the cost of collecting delinquent debt) increases. Hence, the
removal of the 10 day summons may have an effect on lending in Utah.

We hope that you will seriously consider the points of this letter with your committee and
we stand ready to respond to any questions that you may have. Feel free to contact us.

Very truly yours,

%_%/ R LA

YAN W. CANNON RANDY L. ROBINSON

BWC/RLR/cg

THIS OFFICE COLLECTS DEBTS AND ANY INFORMATION WE OBTAIN WILL BE USED FOR THAT PURPOSE.
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Rule 3. Commencement of action.
(a) How commenced. A civil action is commenced (1) by filing a complaint with the

court, or (2) by service-of-serving a summons together with a copy of the complaint in

accordance with Rule 4 and filing the complaint and summons by the close of the next

Hed iee—If, in a case commenced under paragraph (a)(2)-efthis
rule, the complaint; and summons and-preef-efservice-are not timely filed-withinten
days-of-service, the action commenced-shall be deemed dismissed and the court shall
have no further jurisdiction thereof.

(b) Payment dishonored. If a check or other form of payment tendered as a filing fee

is dishonored, the party shall pay the fee by cash or cashier's check within 10 days after
notification by the court. Dishonor of a check or other form of payment does not affect
the validity of the filing, but may be g rounds for such sanctions as the court deems
appropriate, w hich m ay i nclude di smissal of t he action and the aw ard of costs and
attorney fees.

(c) Time of jurisdiction. The court shall have jurisdiction from the time of filing of the
complaint or service of the summons and a copy of the complaint.

Advisory Committee Notes
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Rule 4. Process.

(a) Signing of summons. The summons shall be signed and issued by the plaintiff or
the plaintiff's attorney. Separate summonses may be signed and served.

(b)(i) Time of service. In an ac tion commenced under Rule 3(a)(1), the summons
togetherwith-and a copy of the complaint shall be served no later than 120 days after
the-filing-of-the complaint is filed unless the court allows a longer period of time for good
cause-shoewn. If the summons and complaint are not timely served, the action shall be
dismissed; without pr ejudice o n appl ication o f any party or u pont he c ourt's ow n
initiative.

(b)(ii) In any action breught-against two or more defendants, en-which-if service has
been timely ebtained-made upon one of them,

(b)(ii)(A) the plaintiff may proceed against those served, and

(b)(ii)(B) the others may be served or appear at any time prierto-before trial.

(c) Contents of summons.

(c)(1) The summons shall contain the name of the court, the address of the court,
the names of the parties to the action, and the county in which it is brought. It shall be
directed t o the d efendant, s tate the na me, ad dress a nd t elephone number o ft he
plaintiff's attorney, if any, and otherwise the plaintiff's address and telephone number. It
shall state the time within which the defendant isrequired-to-must answer the complaint
in writing, and s hall notify the defendant that in-case-offailure-to-do-s-o,-judgment by

default w ill b e rendered—entered againstt he defendant_for failure t o ans wert he

complaint in writing. It shall state either that the complaint is on file with the court or that

the complaint will be filed with the court within one days of service.

eX3)-(c)(2) If service is made by publication_of the summons without the complaint,

the summons shall also briefly state the subject matter and-of the action, the sum-of
money-or-otherrelief demanded, and that the complaint is on file with the court.
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(d) Method of Service. Unless waived-in-witing_under paragraph (f), service of the

summons and complaint shall be by one of the following methods:

(d)(1) Personal service. The summons and complaint may be served in any state or
judicial district of the United States by the sheriff or constable or by the deputy of either,
by a United States Marshal or by the marshal's deputy, or by any etherperson 18 years

of age or older at the time of service and not a party to the action or a party's attorney. ¥

deliver-a-copy-thereof-Personal service shall be made as follows:
(d)(1)(A) Upon any individual other than one covered by subparagraphs (B), (C) or

(D)-belew, by delivering a c opy of the summons and the-complaint to t he individual
personally, or by leaving—a-ecopy—delivering them toa personof suitable age and
discretion residing at the individual's dwelling-house-erusual-place-ofabode-with-some
person of s uitable age and discretion there residing, or by delivering a copy of the
summons-and-the-complaint-them to an agent authorized by appointment or by law to
receive service of process;

(d)(1)(B) U pon-an-infant{being-aperson—under14—years) a minor, by delivering a
copy of the summons and the-complaintto the irfart-minor and alse-to the infant's
father—mother-minor's parent or guardian or, if none can be found within the state, then

to any person having the care and control of the-irfant_minor, or with whom the infant

minor resides, or in whose service the infant is employed;
(d)(1)(C) Upon an-individaal-a protected person judicially declared-to-be-ofunsound

mind-or-incapable-ofconducting-the-person's-own-affairs_incapacitated, by delivering a

copy of the summons and the-complaint to the protected person and to the person's

quardian or conservator;

(d)(1)(D) Upon an individual incarcerated or committed at a facility operated by the
state or any of its political subdivisions, by delivering a c opy of the summons and the

complaint to the person’s quardian or conservator, if one has been appointed, or to the

person who has the care, custody, or control of the individual to be served, or to that
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(d)(1)(E) Upon any corporation not herein-otherwise provided for, upon a partnership

or upon an unincorporated association_or business entity which is subject to suit under a

common name, by delivering a copy of the summons and the-complaint to an officer, a
managing er-agent, general agent, or other agent authorized by appointment or by law
to receive service of process and, if the-agentis-one-authorized-by-statute toreceive
service-and-t-he—statute-s-o-requires,—required by |aw by al so mailing a ¢ opy of the

summons and the complaint to the defendant entity and to any other person required by

statute to be served. If no such officer or agent can be found within the state, and the

defendant has—epad«*erhseser—held&rtselﬁeu%a&hawngt an office or place of business

: where-then upon

the person in charge of such office or place of business;

(d)(1)(F) Upon an i ncorporated city or town, by delivering a c opy of the summons
and the-complaint to the recorder;

(d)(1)(G) Upon a county, by delivering a copy of the summons and the-complaint to
the county clerk-ef-such-county;

(d)(1)(H) Upon a s chool district or board of education, by delivering a c opy of the
summons and the—complaint t o t he s uperintendent or bus iness adm inistrator—ef-the
beard;

(d)(1)(1) Upon an irrigation or drainage district, by delivering a copy of the summons
and the-complaint to the president or secretary-oefits-beoard,

(d)(1)(J) Upon the state of Utah, insuch-casesasbytaw-areauthorizedtobe-

brought-against-the-state;-by delivering a copy of the summons and the-complaint to the
attorney general and any other person or agency required by statute to be served; and

(d)(1)(K) U pon a depar tment or agency of the state of Utah, or upon any public
board, commission or body, subjeette-suit-by delivering a c opy of the summons and
the—complaint to any member of its governing board, or to its executive em ployee or

secretary.
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(d)(1)(L) If the person to be served refuses to accept a copy of the process, service

is effective if the person serving the same states the name of the process and offers to

deliver it.

(d)(2) Service by mail or commercial courier service.

(d)(2)(A) The summons and complaint may be served upon an individual other than
one covered by paragraphs (d)(1)(B) or (d)(1)(C) by mail or commercial courier service
inany-state—orjudicial- districtofthe- United-States provided-if the defendant signs a
document indicating receipt.

(d)(2)(B) The summons and complaint may be s erved upon an e ntity covered by
paragraphs (d)(1)(E) through (d)(1)(I) by mail or commercial courier service inany-state

orjudicial-district-of the-United-States provided-if the defendant's agent autherized-by
appeointment-orby-law-toreceive-service-of process-signs a document indicating receipt.

(d)(2)(C) Service by mail or commercial courier service shall-be-is complete on the

date the receipt is signed-asprovided-by-this+ule.

(d)(3) Serviceina foreign country. S ervice of the summons and c omplaint in a

foreign country shall be made as follows:

(d)(3)(A) by any internationally agreed means reasonably calculated to give notice,
such as those means authorized by the Hague Convention on t he Service Abroad of
Judicial and Extrajudicial Documents;

(d)(3)(B) ifthere is no i nternationally agreed means of s ervice ort he ap plicable
international ag reement al lows ot her m eans o fs ervice, pr ovided t hats ervicei s
reasonably calculated to give notice:

(d)(3)(B)(i) in the manner prescribed by the law of the foreign country for service in
that country in an action in any of its courts of general jurisdiction;

(d)(3)(B)(ii) as directed by the foreign authority in response to a letter rogatory or
letter of request; or

(d)(3)(B)(iii) unless prohibited by the law of the foreign country, by delivery to the
individual personally ef-a-cepy-of-the-summeons-and-the-complaint-or by any form of mail
requiring a signed receipt, to be addressed and dispatched by the clerk of the court to

the party to be served; or
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(d)(3)(C) by ot her m eans no t pr ohibited b y international ag reement as m ay be
directed by the court.

(d)(4) Other service.

(d)(4)(A) Where-the-i-dentityor—w-hereabouts-of-If the p ersontobes erved are
unknown—and-canneot-be-ascertainred-cannot be s erved through reasonable diligence,
where—or if service upo n al | o ft he individual—partiesi s i mpracticable un dert he
circumstances;-orwhere-there-exi e e e
is-avoiding-service-of process, the party seeking service efprecess-may file a motion

supported by affidavit requesting an or der allowing service by publication-orby-some
other means. The supporting affidavit shall set forth the efforts made to identify, locate

or serve the party-to-be-served; or the circumstances which make it impracticable to
serve all of the individual-parties.
(d)(4)(B) I ft he motion i s g ranted, t he c ourt s hall or der s ervice ofprocessb-y

publication or by other means, provided that the means of notice em ployed shall be
reasonably c alculated; under al | t he circumstances; to apprise—notify the interested

parties—of t-he-pe-ndeney—party of t he ac tion—te—the—extentreasonably-pos-sible-or
practicable. The eourt's-order shall alse-specify the content of the process to be served
and the ev ent erevents-as—ofwhich-that c onstitutes c ompletion of service-shaltbe-

(e) Proof of Service.
(e)(1) H-service-isnot-waived,-the-The person effecting service shall file proof with
the court. The proof of service must state the date, place, and manner of service. Proof

of s ervice m ade pur suant t o par agraph (d)(2) s hall i nclude a r eceipt signed by t he

defendant or defendant's agent-authorized-by-appointment-orbytaw-to-receive-service
ofproeess. |f service is made by a person other than by an attorney, t he s heriff or
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constable, or by the deputy of either, by a U nited States Marshal or by the marshal's
deputy, the proof of service shall be made by affidavit.

(e)(2) Proof of service in a foreign country shall be made as preseribed-provided in
these rules-forservice-within-this-state, or by the law of the foreign country, or by order
of the court. When service i s made pursuant to paragraph (d)}3)(C), proof Proof of

service under paragraph (d)(3)(B)(iii) shall include a receipt signed by the addressee or

other evidence of delivery to the addressee satisfactory to the court.

(e)(3) Failure to make proof of service does not affect the validity of the service. The
court may allow proof of service to be amended.

(f) Waiver of Service; Payment of Costs for Refusing to Waive.

(f)(1) A plaintiff may request a defendant-subjectto-service-und-erparagraph{d)

person other than a minor or a protected person to waive service of a-the summons and

complaint. T he r equest to w aive s ervice and t he summons and complaint_shall be

mailed, e-mailed or d elivered to the p erson upon whom s ervice i s authorized u nder

paragraph (d). #s-halHneclude-ac-opy-of-thecomplaint—The request shall allow the

defendant at least 20-21 days from the date on which the request is sent to return the

waiver, or 30-28 days if addressed to a defendant-person outside of the United States,
and shall be substantially in the form of the Notice of Lawsuit and Request for Waiver of
Service of Summons set forth in the Appendix of Forms attached to these rules.

(f)(2) A defendant who timely returns a waiver is-retrequired-te-must respond to the
complaint untiF45-within 42 days af ter t he date on w hich t he request for w aiver of
service was mailed, e-mailed or delivered-te-the-defendant, or 60-56 days after that date
if addressed to a defendantperson outside of the United States.

(f)(3) A defendant who waives service of a-the summons and complaint does not
thereby make any other waiver-any-objectionto-venue-orto-thejurisdiction-of the-court
Souoptae el

(f)(4) If a defendant-person refuses a request for waiver of service submitted—in
aceordance-with-made according this rule, the court shall impose upon the defendant

the costs subsequently incurred in effecting service.

Advisory Committee Notes
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Rule 12. Defenses and objections.

(a) When presented. Unless otherwise provided by statute or order of the court, a
defendant shall serve an answer within twenty days after the service of the summons
and complaint is complete within the state and within thirty days after service of the

summons and complaint is complete outside the state. In an action commenced under

Rule 3(a)(2), a defendant shall serve an answer within 21 days after the service of the

summons and complaint is complete within the state and within 31 days after service of

the s ummons a nd c omplaint i s c omplete outside t he s tate. A party s erved w ith a
pleading stating a cross-claim shall serve an answer thereto within twenty days after the
service. T he plaintiff shall serve a reply to a counterclaim in the answer within twenty
days after service of the answer or, if a reply is ordered by the court, within twenty days
after service of the order, unless the order otherwise directs. The service of a motion
under this rule alters these periods of time as follows, unless a different time is fixed by
order of the court, but a m otion directed to fewer than all of the claims in a pl eading
does not affect the time for responding to the remaining claims:

(a)(1) If the court denies the motion or postpones its disposition until the trial on the
merits, the responsive pleading shall be served within ten days after notice of the court's
action;

(a)(2) Ifthe court grants a m otion for a m ore de finite s tatement, t he r esponsive
pleading shall be served within ten days after the service of the more definite statement.

(b) How presented. Every defense, in law or fact, to claim for relief in any pleading,
whether a claim, counterclaim, cross-claim, or third-party claim, shall be asserted in the
responsive pleading thereto if one is required, except that the following defenses may at
the option of the pleader be made by motion: (1) lack of jurisdiction over the subject
matter, (2) lack of jurisdiction over the person, (3) improper venue, (4) insufficiency of
process, (5) insufficiency of service of process, (6) failure to state a claim upon which
relief can be granted, (7) failure to join an indispensable party. A motion making any of
these d efenses s hall be made b efore pleading if a f urther pleading i s per mitted. No
defense or objection is waived by being joined with one or more ot her defenses or
objections in a responsive pleading or motion or by further pleading after the denial of

such motion or objection. If a pleading sets forth a claim for relief to which the adverse
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party is not required to serve a responsive pleading, the adverse party may assert at the
trial any defense inlaw or factto that claim for relief. If, on a m otion as serting t he
defense numbered (6) to dismiss for failure of the pleading to state a claim upon which
relief can be granted, matters outside the pleading are presented to and not excluded
by the court, the motion shall be treated as one for summary judgment and disposed of
as provided in Rule 56, and all parties shall be given reasonable opportunity to present
all material made pertinent to such a motion by Rule 56.

(c) Motion for judgment on the pleadings. After the pleadings are closed but within
such time as not to delay the trial, any party may move for judgment on the pleadings.
If, ona m otionfor judgmentont he pleadings, m atters ou tside t he pleadings ar e
presented to and not excluded by the court, the motion s hall be treated as one for
summary judgment and disposed of as provided in Rule 56, and all parties s hall be
given reasonable opportunity to present all material made pertinent to such a motion by
Rule 56.

(d) Preliminary hearings. The defenses specifically enumerated (1)-(7) in subdivision
(b) of this rule, whether made in a pleading or by motion, and the motion for judgment
mentioned in subdivision (c) of this rule shall be h eard and determined before trial on
application of any party, unless the court orders that the h earings and de termination
thereof be deferred until the trial.

(e) Motion for more definite statement. If a pleading to which a responsive pleading
is permitted is so vague or ambiguous that a par ty cannot reasonably be r equired to
frame a responsive pleading, the party may move for a more definite statement before
interposing a responsive pleading. The motion shall point out the defects complained of
and the details desired. If the motion is granted and the order of the court is not obeyed
within ten days after notice of the order or within such other time as the court may fix,
the court may strike the pleading to which the motion was directed or make such order
as it deems just.

(f) Motion to strike. Upon motion made by a party before responding to a pleading or,
if no r esponsive pleading is per mitted by these rules, up on motion made by a par ty

within twenty days after the service of the pleading, the court may order stricken from
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any pl eading any i nsufficient d efense or a ny r edundant, i mmaterial, i mpertinent, or
scandalous matter.

(g) Consolidation of defenses. A party who makes a motion under this rule may join
with it t he ot her m otions herein provided for and t hen available. Ifa p arty makes a
motion under this rule and does not include therein all defenses and objections then
available which this rule permits to be raised by motion, the party shall not thereafter
make a m otion based on any of the d efenses or objections s o omitted, exceptas
provided in subdivision (h) of this rule.

(h) Waiver of defenses. A party waives all defenses and objections not presented
either by motion or by answer or reply, except (1) that the defense of failure to state a
claim upon which relief can be granted, the defense of failure to join an i ndispensable
party, and the objection of failure to state a legal defense to a claim may also be made
by a later pleading, if one is permitted, or by motion for judgment on the pleadings or at
the trial on the merits, and except (2) that, whenever it appears by suggestion of the
parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall
dismiss the action. The objection or defense, if made at the trial, shall be disposed of as
provided in Rule 15(b) in the light of any evidence that may have been received.

(i) Pleading after denial of a motion. The filing of a r esponsive pleading after the
denial of any motion made pursuant to these rules shall not be deemed a waiver of such
motion.

(j) Security for costs of a nonresident plaintiff. When the plaintiff in an action resides
out of this state, oris a foreign corporation, the defendant may file a motion to require
the plaintiff to furnish security for costs and c harges which may be awarded ag ainst
such plaintiff. Upon hearing and determination by the court of the reasonable necessity
therefor, the court shall order the plaintiff to file a $ 300.00 undertaking with s ufficient
sureties as security for payment of such costs and charges as may be awarded against
such plaintiff. No security shall be required of any officer, instrumentality, or agency of
the United States.

(k) Effect of failure to file undertaking. If the plaintiff fails to file the undertaking as
ordered within 30 day s of the service of the order, the court shall, upon m otion of the

defendant, enter an order dismissing the action.
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