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MINUTES

UTAH SUPREME COURT ADVISORY COMMITTEE
ON THE RULES OF CIVIL PROCEDURE

Wednesday, July 27, 2005
Administrative Office of the Courts

Francis M. Wikstrom, Presiding

PRESENT: Francis M. Wikstrom, Francis J. Carney, James T. Blanch, Honorable David
Nuffer, Virginia S. Smith, R. Scott Waterfall, Paula Carr, Debora Threedy, Todd
M. Shaughnessy, Terrie T. McIntosh

EXCUSED: Honorable Anthony W. Schofield, Matty Branch, Lance Long, Honorable
Anthony B. Quinn, David W. Scofield, Janet H. Smith, Tom Lee, Cullen Battle,
Leslie W. Slaugh, Honorable Lyle R. Anderson, Thomas R. Karrenberg

STAFF: Tim Shea, Trystan Smith
L. APPROVAL OF MINUTES.

Mr. Wikstrom called the meeting to order at 4:05 p.m. Mr. Wikstrom thanked Lance
Long for his service during Mr. Lee’s absence. Mr. Wikstrom entertained a motion to approve
the May 25, 2005 minutes as submitted. The Committee unanimously approved the minutes.

II. COMMENTS TO DRAFT RULES. FINAL RECOMMENDATIONS.

Mr. Shea presented the comments to the proposed amendments of Rules 7, 9, 26, 47, 62,
and 101.

The sole comment to Rule 7 suggested an increase of the pages limits from 10 pages to
15-20 pages. After a brief discussion, the comment received no support from the Committee.

The Committee noted two comments supporting the amendments to Rules 9 and 26.

The Committee revised the third sentence of Rule 47(e) to include a period after “three
peremptory challenges” striking the remainder of the sentence.

Mr. Slaugh (via email) suggested the Committee delete the phrase “with a response”
from the third sentence of Rule 101(d)(1). Mr. Slaugh indicated the language as stated implied
there would be two documents filed to oppose a motion — a response and a memorandum. The
Committee discussed striking in their entirety the second and third sentences of Rule 101(d)(1).

Next, the Committee examined Rule 101(b). The Committee discussed whether a
moving party should serve the opposing party or his/her counsel if more than 90 days passed
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since entry of the most recent appealable order. Judge Nuffer indicated many domestic
practitioners withdraw their representation immediately after a Decree of Divorce is entered.
The Rule as proposed would require a moving party to serve an opposing party directly if more
than 90 days passed since entry of a Decree of Divorce or last appealable order. This would
avoid the need for counsel to attempt to locate previous clients.

Judge Nuffer suggested a revision to the last two sentences of subsection (b): “If service
is more than 90 days after the date of entry of the most recent appealable order, service may not
be made through counsel.” The Committee with the exception of Mr. Blanch expressed support
for the revision.

Mr. Shea suggested the Committee revise the language of the second sentence of Rule
106(b)(1) to state: “The Court may make the modification retroactive to the date on which the
petition was filed and served.” The Committee discussed the different time periods associated
with when a petition is filed as opposed to served. Mr. Wikstrom suggested the Committee
replace “filed” with “served.” The Committee supported Mr. Wikstrom’s suggestion.

Finally, Mr. Shea suggested the second sentence of Rule 106(a) should be revised to
state: ““Service of the petition, or motion pursuant to Utah Code Ann. 30-3-37, and summons
upon the opposing party shall be in accordance with Rule 4.” The Committee expressed its
approval to the revision.

After discussion of the comments to the proposed amendments and consideration of the
above revisions and modifications, Mr. Carney moved to approve the proposed amendments for
Rules 7, 9, 26, 47, 62, and 101. Mr. Blanch seconded the motion, and the motion was
unanimously approved.

III. RULE 45. SUBPOENA

Mr. Wikstrom suggested the Committee table discussion of Rule 45 for September’s
meeting.

IV.  RULE 71B. PROCEEDINGS WHERE PARTIES NOT SUMMONED

Mr. Shea brought Rule 71B before the Committee. Mr. Shea indicated the Third District
Court asked for clarification regarding the process to be followed when presented with a
pleading seeking relief under the Rule.

Mr. Wikstrom indicated his concerns relative to the language in Rule 71B(b) which
seemed to require a party not originally served to show cause why he should not be bound by a
judgment entered against a co-defendant. Several Committee members indicated the rule and
the process seemed antiquated. The Committee asked Mr. Shea to trace the history of the rule
and report back for further discussion at September’s meeting.



V. RULE 6(e).

Judge Nuffer brought Rule 6(e) to the Committee. Judge Nuffer suggested an
amendment to Rule 6(e) to allow the identical 3 days of additional time after electronic service
that we now allow for service by mail. The proposed amendment would be consistent with the
federal rules.

Mr. Wikstrom asked the Committee to table the proposed amendment and discussion
thereon for September’s meeting.

VII. ADJOURNMENT.

The meeting adjourned at 5:05 p.m. The next committee meeting will be held on
Wednesday, September 21, 2005, at the Administrative Office of the Courts.

I:\My Documents\Committees\Civil Pro\Meeting Materials\Minutes\2005-07-27.wpd
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Rule 45. Subpoena.

(a) Form; issuance.

(a)(1) Every subpoena shall:

(@)(1)(A) issue from the court in which the action is pending;

(a)(1)(B) state the title of the action, the name of the court from which it is issued, the
name and address of the party or attorney serving the subpoena, and its civil action
number;

(a)(1)(C) command each person to whom it is directed

(2)(1)(C)(i) to appear te-and give testimony at trial, or at hearing, or at deposition, or

(@)(1)(C)(ii) to appear and produce e+—to—permit—for_inspection and copying eof
documents or tangible things in the possession, custody or control of that person, or

()(D)(C)(iii) to copy and mail to the party issuing the subpoena documents or

tangible things in the possession, custody or control of that person, or

(2)(1)(C)(iv) to permit inspection of premises—at-a-time-and-place-therein-specified;

(a)(1)(D) if an appearance is required, specify the date, time and place for the

appearance; and
EHB)-(a)(1)(E) set forth the text of Notice to Persons Served with a Subpoena, in

substantially similar form to the subpoena form appended to these rules. *

(2)(2) A command to copy and mail documents or tangible things or to produce erte

permit—for_inspection and copying ef-documents or tangible things, or to permit
inspection of premises, may be joined with a command to appear at trial, or at hearing,
or at deposition, or may be issued separately.

(@)(3) The clerk shall issue a subpoena, signed but otherwise in blank, to a party
requesting it, who shall complete it before service. An attorney admitted to practice in
the court in which the action is pending may also issue and sign a subpoena as an
officer of the court.

(b) Service; scope.

(b)(1) Generally-

BHH{A)-A subpoena may be served by any person who is not a party and is not
less than 18 years of age. Service of a subpoena upon a person named therein shall be

! Changes to the rule may necessitate changes to the form.
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made as provided in Rule 4(d) for the service of process and, if the person's
appearance is commanded, by tendering to that person the fees for one day's
attendance and the mileage allowed by law. When the subpoena is issued on behalf of
the United States, or this state, or any officer or agency of either, fees and mileage need
not be tendered. Prior notice of & i i i
or-tangible-things—er-a_ command to copy and mail documents or tangible things or to

produce or to permit for inspection and copying of documents or tangible things, or to

permit inspection of premises before trial shall be served on each party in the manner

prescribed by Rule 5(b) at least ten days before the subpoena is served.

premises—outside-this-state; shall be made in accordance with the requirements of the

jurisdiction in which such service is made.

Y2 -Subpoena—for-appearance—at-trial-or-hearing: A subpoena commanding a
witness to appear at a trial or at a hearing pending in this state may be served at any
place within the state.

(b)(3) Subpoena for taking deposition.

BY3HA)Y-A person who resides in this state may be required to appear at deposition
only in the county where the person resides, or is employed, or transacts business in
person, or at such other place as the court may order. A person who does not reside in

this state may be required to appear at deposition only in the county in this state where

the person is served with a subpoena, or at such other place as the court may order.

2 Covered by Rule 4(e) and Rule 5(d).
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(b)(4) Subpoena for production or inspection of documents or tangible things or

inspection of premises. A

party serving the subpoena shall pay the reasonable cost of producing or copying the

documents or tangible things. Upon the request of any other party and the payment of
reasonable costs, the party serving the subpoena shall provide to the requesting party
copies of all documents obtained in response to the subpoena.

(c) Protection of persons subject to subpoenas.

(c)(1) A party or an attorney responsible for the issuance and service of a subpoena
shall take reasonable steps to avoid imposing an undue burden or expense on a person
subject to that subpoena. The court from which the subpoena was issued shall enforce
this duty and impose upon the party or attorney in breach of this duty an appropriate
sanction, which may include, but is not limited to, lost earnings and a reasonable
attorney's fee.

EH2A)-(c)(2) A subpoena served upon a person who is not a party to copy and
mail documents or tangible things or to produce e+te-permitfor inspection and copying

oef-documents or tangible things or to permit inspection of premises,—whether—ornot

alla¥aYa Y, N om ala a alaVa' a a¥a ala N AQNO ala
A o - Ci AW, O

must allow the

person at least 14 days after service to comply, unless a shorter time has been ordered
by the court for good cause shown. °
EH2B)-(c)(3) A person commanded to copy and mail documents or tangible things

or to produce ertepermit-for inspection and copying ef-documents or tangible things or

Covered by Rule 45(a)(2).
Covered by Rule 34 and Rule 45(c)(2).
This provision should be part of Rule 34 and deleted here.
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to permit inspection of premises need not appear in person at the place of production or
inspection unless also commanded to appear at trial, at hearing, or at deposition. °

EH2HS)-(c)(4) A person commanded to copy and mail documents or tangible things

or to produce ertepermitfor inspection and copying ef-documents or tangible things or
inspection of premises may, before the time specified for compliance with the
subpoena, serve upon the party or attorney designated in the subpoena written
objection to inspection or copying of any or all of the documents or tangible things or
inspection of the premises. If objection is made, the party serving the subpoena shall
not be entitled to inspect and copy the materials or inspect the premises except
pursuant to an order of the court. If objection has been made, the party serving the
subpoena may, upon notice to the person commanded to produce, move at any time for
an order to compel the production. Such an order to compel production shall protect any
person who is not a party or an officer of a party from significant expense resulting from
the inspection and copying commanded.

EH3)HA)-(c)(5) On timely motion, the court from which a subpoena was issued shal

may quash or modify the subpoena-#-t:. If the party serving the subpoena shows a

substantial need for the testimony or material that cannot otherwise be met without

undue hardship and assures that the person to whom the subpoena is addressed will be

reasonably compensated, the court may order the appearance or production upon

specified conditions. The court may enter an order to protect a person subject to or

affected by the subpoena if it:

EH3HAHDH-()(5)(A) fails to allow reasonable time for compliance;

contrary to this rule;

EH3HANHD-()(B)(C) requires disclosure of privileged or etherprotected-non-public

matter and no exception or waiver applies;

® |s this paragraph still needed if the rule gives the issuing party the decision to require production

or copying?
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EE3HAHM-(c)(5)(D) subjects a person to undue burden:; or
(€)(3}B) If a subpoena:

lovel ’ aling o
E3HBHH—(c)(B)(E) requires disclosure of an unretained expert's opinion or
information not describing specific events or occurrences in dispute and resulting from

the expert's study made not at the request of any party ;

(d) Duties in responding to subpoena.

(d)(1) A person commanded to copy and mail documents or tangible things or to

produce for inspection and copying documents or tangible things shall serve on the

party issuing the subpoena an affidavit stating in substance:
(d)(1)(A) that the affiant has knowledge of the facts contained in the affidavit;

(d)(1)(B) that the documents or tangible things produced or copied are a full and

complete response to the subpoena;

(d)(1)(C) that the documents or tangible things are the originals or that the copy is a

true copy of the originals; and

(d)(1)(D) an accounting of the actual cost of producing or copying the documents or

tanqible things.

EBH-(d)(2) A person responding to a subpoena to copy and mail documents or

tangible things or to produce for inspection and copying documents or _tangible things
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shall copy or produce them as they are kept in the usual course of business or shall
organize and label them to correspond with the categories in the-demand subpoena.

B2)3-(d)(3) When information subject to a subpoena is withheld on a claim that it is
privileged or subject to protection as trial preparation materials, the claim shall be made
expressly and shall be supported by a description of the nature of the documents,
communications, or things not produced that is sufficient to enable the demanding party
to contest the claim.

(e) Contempt. Failure by any person without adequate excuse to obey a subpoena
served upon that person may be deemed a contempt of the court—frem—which—the
subpoena—issued. An adequate cause for failure to obey exists when a subpoena
purports to require a nonparty to appear or produce at a place not within the limits
provided by-subparagraph{e}3HANH) this rule.

(f) Procedure where witness conceals himsel-or fails to attend. If a witness evades
service of a subpoena, or fails to attend after service of a subpoena, the court may
issue a warrant to the sheriff of the county to arrest the witness and bring the witness
before the court.

(g) Procedure when witness is confined in jail. If the witness is a prisoner eenfined-in

a—jal-or—prison—within—the—state,—a party may move without notice for an order for
examination-to_examine the witness in the jail; or prison upen—depeosition—or—in—the

discretion—of-the—court,fortemporaryremovaland-production to_produce the witness
before the court or officer for the purpose of being orally examined,—may-be-made-dpon

(h) Subpoena unnecessary;—when. A person present in court, or before a judicial
officer, may be required to testify in the same manner as if the person were in
attendance upon a subpoena.
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Aoministrative itB of the Courts

Chief Justice Christine M. Durham Daniel J. Becker
Utah Supreme Court M E |\/| O R A N D U |\/| State Court Administrator
Chair, Utah Judicial Council Myron K. March

Deputy Court Administrator

To: Civil Procedures Committee
From: Tim Shea -
Date: September 12, 2005

Re: Rule 71B

I've traced Rule 71B back through the sands of time. It has remained essentially
unchanged for over a century.

Revised States of Utah 1898 Sections 3201 through 3206.

Compiled Laws of Utah 1907 Sections 3201 through 3206.

Compiled Laws of Utah 1917 Sections 6874 through 6879.

Utah Code Annotated 1943 Sections 104-31-1 through 104-31-6.
(Repealed. Laws of Utah 1951, Ch 58, 8§3.)

Utah Rules of Civil Procedure 1953 Rule 71B.

An annotation to the 1953 rule cites an 1897 case that would leave the rule in doubt.

No personal judgment could be rendered against the defendants not
served. If the court should attempt to assume jurisdiction over the joint
obligor not served with process, and should render judgment against him,
such judgment, so far at least as the defendant not served is concerned,
would be absolutely void.

A judgment appearing from the record to have been entered against a
defendant without service of process or appearance is void on its face,
and may be set aside at any time by the court. It is absolutely void. Blyth v
Wells Fargo Co. 15 Utah 345, 49 P. 1027 (1897).

The only part of Rule 71B that can be given effect appears to be paragraph (a):

Where the action is against two or more defendants and the summons is
served on one or more, but not all of them, the plaintiff may proceed
against the defendants served in the same manner as if they were the
only defendants.

The mission of the Utah judiciary is to provide the people an open, fair,
efficient, and independent system for the advancement of justice under the law.

450 South State Street / P.O. Box 140241 / Salt Lake City, Utah 84114—d211 / 801-578-3808 / Fax: 801-578-3843 / email: tims@email.utcourts.gov



Civil Procedures Committee
September 12, 2005
Page 2

If there is any doubt about the obviousness of that sentence, we could add it to Rule
4(b) and repeal Rule 71B.

(b)(i) Time of service. In an action commenced under Rule 3(a)(1), the
summons together with a copy of the complaint shall be served no later
than 120 days after the filing of the complaint unless the court allows a
longer period of time for good cause shown. If the summons and
complaint are not timely served, the action shall be dismissed, without
prejudice on application of any party or upon the court's own initiative.

(b)(ii) In any action brought against two or more defendants on which
service has been timely obtained upon one of them; within-the-120-days-or
such-dongerperiod-as-may-be-allowed-by-the-court—(A) the plaintiff may

proceed against those served; and (B) the etheror-others may be served
or appear at any time prior to trial.
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Aominigtrative Office of the Courts

Chief Justice Christine M. Durham Daniel J. Becker
Utah Supreme Court State Court Administrator
Chair, Utah Judicial Council MEMORANDUM Myron K. March

Deputy Court Administrator

To: Tim Shea, Senior Counsel

rent Johnson, General Counsel
Re: Rule 71B, Utah Rules of Civil Procedure

Date: May 31, 2005

The Third District Court has recently had an experience with Rule 71B. The rule has created
some confusion and it might be helpful if the Civil Procedure Committee were to review this rule
and clarify the process to be followed.

Confusion has arisen from the process which seems to combine a summons and an order to
show cause. A summons seeks a written response to the allegations, while an order to show cause
generally seeks a personal appearance. One the one-hand, the rules seems to contemplate a personal
appearance by stating that a person served with a summons is “to appear and show cause why he
should be bound by the judgment.” At the same time, the rule contemplates that a defendant would
be able to answer the summons and have the case proceed the same as any other proceeding. The
use of a summons would also suggest that the defendant can be defaulted. However, defaults are
unusual for an order to show cause.

I would imagine that there is logic behind the rule, but it will be helpful to court personnel
to clarify the process. Please let me know if you have any questions about this.

The mission of the Utah judiciary is to provide the people an open, fair,
efficient, and independent system for the advancement of justice under the law.

13
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OLSON ASSOCIATES, P.C. z
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Salt Lake city, UT 84101 SALT LAKE DEPARTMENT |22 P
Telephone: (801)363-9966 BY . )
Reference No. 123936-101705 SEPUTY CLERK Wmﬂ(“" ATNG

IN THE THIRD DISTRICT COURT, SALT LAKE CITY DEPARTMENT
SALT LAKE COUNTY, STATE OF UTAH

N.A.R., INC. SUMMONS
Plaintiff,

v.

RUSSELL S JACKSON Case No. 040917801

ALISHA JACKSON

Defendant(s). JUDGE COLLECTION JUDGE

THE STATE OF UTAH TO ALISHA JACKSON, ABOVED-NAMED
DEFENDANT :
A judgment was obtained on 09/23/2004, in the amount of $1042.97,
on behalf of DR STEVE H LAZAR DMD, the original
creditor. Pursuant to Rule 71(b) you are hereby summoned and
required to appear before the above-entitled court:

THIRD DISTRICT COQURT 450 S STATE STREET
SALT LAKE CITY, UTAH 84111-

within 20 days and show cause why you should not be bound by
such judgment. If you fail to do so, you may be bound by the
above-referenced judgment.

This is a communication from a debt collector.

DATED this 8 of April, 2005.

OLSON ASSO

Attorneys for Plaintiff

H I‘ I I || fseWicei@v
VD17012066

040917801 JACKSON,RUSSELL §
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STATE OF UTAH ) AFFIDAVIT OF SERVICE
COUNTY OF SALT LAKE )

I hereby make return and certify that I am a resident of the State of utah
and not a party to this action and over 21 years pf age. '

I received the following process on _dLjLLLZOOS and served the within and
hereto annexed: -

summons & Complaint (_{Upay) — small Clgims AFf. & Order
—___ Subpoena

: Rtem M\S\\U\ /37@5”*/‘&)

within named Defendant, by delivering to and leaving said process with

DESCRIPTION: HEIGHT: _ /A AGE:__ A}

pefendant personally, (APPROX)
¢ P y WEIGHT: A HAIR: Zl_)z[
. OTHER: 1
‘/ NN Ww\@ A‘A\ﬁuﬁ( AN (QM\M , a person of suitable

age and discretion, residing at the l¥sted resident of said Defendant,

at /L('(L)E oY, SLe S Utah on{ /1% 72005.

Cd

I further certify that at the time of service of the said artié]e(s) I

endorsed the date and place of service and added my name and official title,
if any, thereto.

WA

Notice of Agency Action

AFFIANT: DICK GARNE j
MILES 1 WAY:
SUBSCRIBED TO BEFORE ME THIS # OF TRIPS :
E ) _ pav of N\b\\ , 2005. " TOTAL MILES:
ﬁg;TARY PUBLIC SERVICE FEE:$__6.00
----------------- Bushe ™"
; DEEDE GOONRADT | MILEAGE FEE:$ 9‘/
(* 8 Ogdenurseas )
: My Cog;ﬂls:'ion Expjres : ) —_—
N L State ot btan ___} IQ‘_I’AL_—-——--:S_LJ___
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SUPPLEMENTAL REPORT

PLAINTIFF: NA@ PRTES 4 //7) 05
act  # (T &)

DEFENDANT : PVL¥5PH& 53%C1§ig3

s 05 Ak venkad She 1«0 Ve, be Jeas
Yo ([ Mu@mﬁ%@m Aot 24 Lo wt\kl&

i /)zazfs _t Dl‘t'\‘/fixm o N %/5 o Ve Awsee 24,0
DUT—/{ 'FW Po'l‘ muvio ) “7’5& ﬂ%/&rs el aet-Blen

20 ey -

REPORTED BY:
SE ER\\&ICK GARNER

Yy 1Y 105

NOTARY PUBLIC DATED

............. '; c-;t";;y. EGGG‘;-- -

DEEDE COONRADT
1720 29th Strect
Ogoen, UT 84403

My Commission Expires
December 3, 2008

---------------------------
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Mark T. Olson (5529) infilexlﬂgfn

Chip Shaner (10082) T g i

OLSON ASSOCIATES, P.C. LN .
Attorneys for Plaintiff GS'APR‘ZD ph-.l;-v'Zﬁ'
10 West Broadway, Suite 750 S

Salt Lake City, UT 84101 ;LT LAKE DEPARTMENT

Telephone: (801)363-9966
Reference No. 123936-101705

-/
m_gf_puﬂ CLERK

IN THE THIRD DISTRICT COURT, SALT LAKE CITY DEPARTMENT
SALT LAKE COUNTY, STATE OF UTAH

AFFIDAVIT OF
CLARA LOUGY
Plaintiff,

RUSSELL S JACKSON Case No. 040917801

ALISHA JACKSON

Defendant (s) . JUDGE COLLECTION JUDGE

SALT LAKE COUNTY )
:ss.
STATE OF UTAH )

I, Clara Lougy, Clerical Supervisor for N.A.R., INC.,
being duly sworn upon oath, deposes and states as follows:

1. That the amount of the judgment which remains unsatisfied
in the above-referenced case, including post judgment interest and
costs is $1113.82.

2. That DR STEVE H LAZAR DMD assigned this debt
to N.A.R., INC.

DATED this |3  day of April, 2005.

Cfana m. b(wor%

CLARA LOUGY

Subscribed and sworn this lESH! day of fhg[L_ 2005.

NOTARY PUE&9C" (i)

~-angle o




3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH

NAR INC vs. RUSSELL S JACKSON

CASE NUMBER 040917801 Debt Collection

CURRENT ASSIGNED JUDGE
JUDGE COLLECTION

PARTIES

Plaintiff - NAR INC

10 W BROADWAY

SLC, UT 84101

Represented by: MARK T OLSON

Defendant - RUSSELL S JACKSON
651 E ROOSEVELT
SLC, UT 84105

Defendant - ALISHA JACKSON
3049 S 700 E
SLC, UT 84106

ACCOUNT SUMMARY

TOTAL REVENUE Amount Due: 50.00
Amount Paid: 50.00

Credit: 0.00

Balance: 0.00

REVENUE DETAIL - TYPE: COMPLAINT OK-2K

Amount Due: 50.00
Amount Paid: 50.00
Amount Credit: 0.00
Balance: 0.00
CASE NOTE
PROCEEDINGS
08-20-04 Case filed by susanc susanc
08-20-04 Filed: Complaint 0-2K susanc
08-20-04 Filed return: Summons (Ten Day) susanc
Party Served: Russell S Jackson
Service Type: Personal
Service Date: August 16, 2004
Printed: 08/08/05 14:51:48 Page 1
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CASE NUMBER 040917801 Debt Collection

08-23-04
08-23-04
08-23-04
09-23-04
09-23-04
09-23-04
09-23-04
09-24-04

09-24-04

09-24-04

09-28-04
04-20-05

05-31-05

05-31-05 Filed: Affidavit of Chip Shaner @V

Judge COLLECTION assigned.
Fee Account created
COMPLAINT O0OK-2K

Total Due:
Payment Received:
Note: Code Description: COMPLAINT O0K-2K

Filed: Memorandum of Costs @V
Filed: Certificate of Default (Russell S. Jackson) @V

Filed: Affidavit of Chip Shaner @V

Filed: Default Judgement @J
Judgment #1 Entered
Creditor: NAR INC

Debtor:
58

674

50

250.

10.

1,042.

Filed judgment:

00
00
97

Interest

Principal

RUSSELL S JACKSON
.54
.43
.00

Filing Fees
Attorneys Fees

Process Service Fee
Judgment Grand Total
Default Judgment - Clerk @J

Clerk autumnc

Signed September 23,

Case Disposition is Judgment

Disposition Judge is JUDGE COLLECTION

Filed: Notice of Default @V
Filed return: Return of Summons and Proof of Service @V
Party Served: unknown name for Alisha Jackson

Service Type:
Service Date: April 13,
Notice - NOTICE for Case 040917801 ID 6300228
We are unable to enter the default judgment/certificate in this

Personal

case for the following reasons:

2004

50.00

50.00

susanc
susanc
susanc

autumnc
floris
autumnc
autumnc
floris

floris

floris
floris
debbiem
debbiem

susies

Notes: Service does not comply with Rule 4 - you have not advised
the defendant that she must file a written answer within 20 days.

Dated this day of

05-31-05 Filed: Memo of Costs @V

Printed:

08/08/05 14:51:49

Page 2
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Rule 71B. Proceedings where parties not summoned.

(a) Effect of failure to serve all defendants. Where the action is against two or more
defendants and the summons is served on one or more, but not all of them, the plaintiff
may proceed against the defendants served in the same manner as if they were the
only defendants.

(b) Proceedings after judgment against parties not originally served. When a
judgment has been recovered against one or more, but not all, of several persons jointly
indebted upon an obligation, the plaintiff may require any person not originally served
with the summons to appear and show cause why he should not be bound by the
judgment in the same manner as though he had been originally served with process.

(c) Summons and affidavit; contents and service. The plaintiff shall issue a
summons, describing the judgment, and requiring the defendant to appear within the
time required for appearance in response to an original summons, and show cause why
he should not be bound by such judgment. The summons, together with a copy of an
affidavit on behalf of the plaintiff to the effect that the judgment, or some part thereof
remains unsatisfied, and specifying the amount actually due thereon, shall be served
upon the defendant and returned in the same manner as the original summons.

(d) What constitutes the pleadings. The pleadings shall consist of plaintiff's affidavit,
the summons, and the answer of the defendant, if any; provided that if defendant denies
his liability on the obligation upon which the judgment was originally recovered, a copy
of the original complaint and judgment shall be included.

(e) Hearing; judgment. The matter may be tried as other cases; but if the issues are
found against the defendant, the judgment shall not exceed the amount of the original

judgment remaining unsatisfied, with interest and costs.

20



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C.20544

DAVID F. LEVI CHAIRS OF ADVISORY COMMITTEES
CHAIR
SAMUEL A. ALITO, JR.
PETER G. McCABE APPELLATE RULES
SECRETARY .

A. THOMAS SMALL
BANKRUPTCY RULES

LEE H. ROSENTHAL
CIVILRULES

EDWARD E. CARNES
CRIMINAL RULES

JERRY E. SMITH
EVIDENCE RULES

To: Honorable David F. Levi, Chair, Standing Committee on
Rules of Practice and Procedure

From: Honorable Lee H. Rosenthal, Chair, Advisory Committee on
Federal Rules of Civil Procedure

Date: May 17, 2004
Re: Report of the Civil Rules Advisory Committee
Introduction

k %k %k 3k sk

Part I of this report presents action items. Part I A recommends transmission for approval of
amendments to Civil Rules 6(¢), 27, and 45, as well as Supplemental Rules B and C. These
proposals were published for comment in August 2003. A new Rule 5.1 and conforming
amendments to Rule 24(c) also were published last August, but the Advisory Committee has tabled
discussion of these proposals for further work.

X K Kk *
I Action Items
A. Rules for Adoption: 6(e), 27, 45; Supplemental Rules B, C
Rule 6(e)

The Advisory Committee recommends approval for adoption of amended Rule 6(e) as follows
on the next page:
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10

PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE"

Rule 6. Time

* k k k%

(e) Additional Time After Certain Kinds of Service

Under Rute Sb)(2HB),(E); or(D). Whenever a party has

hericd . od I I
proceedtgs must or may act within a prescribed period after

notice-erpaperisservedupontheparty service and service is

made under Rule 5(b)(2)(B), (C), or (D), 3 days shat-be are

added to after the prescribed period would otherwise expire

under subdivision (a).

Committee Note

Rule 6(e) is amended to remove any doubt as to the method for
extending the time to respond after service by mail, leaving with the
clerk of court, electronic means, or other means consented to by the
party served. Three days are added after the prescribed period
otherwise expires under Rule 6(a). Intermediate Saturdays, Sundays,
and legal holidays are included in counting these added three days.

“ New material is underlined; matter to be omitted is lined through.
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2 FEDERAL RULES OF CIVIL PROCEDURE

If the third day is a Saturday, Sunday, or legal holiday, the last day
to act is the next day that is not a Saturday, Sunday, or legal holiday.
The effect of invoking the day when the prescribed period would
otherwise expire under Rule 6(a) can be illustrated by assuming that
the thirtieth day of a thirty-day period is a Saturday. Under Rule 6(a)
the period expires on the next day that is not a Sunday or legal
holiday. If the following Monday is a legal holiday, under Rule 6(a)
the period expires on Tuesday. Three days are then added —
Wednesday, Thursday, and Friday as the third and final day to act.
If the period prescribed expires on a Friday, the three added days are
Saturday, Sunday, and Monday, which is the third and final day to act
unlessitisalegal holiday. If Monday is a legal holiday, the next day
that is not a legal holiday is the third and final day to act.

Application of Rule 6(¢) to a period that is less than eleven days
can be illustrated by a paper that is served by mailing on a Friday. If
ten days are allowed to respond, intermediate Saturdays, Sundays,
and legal holidays are excluded in determining when the period
expires under Rule 6(a). If there is no legal holiday, the period
expires on the Friday two weeks after the paper was mailed. The
three added Rule 6(e) days are Saturday, Sunday, and Monday, which
is the third and final day to act unless it is a legal holiday. If Monday
is a legal holiday, the next day that is not a legal holiday is the final
day to act.

Rule 6(e) as Published

This recommendation modifies the version of Rule 6(e) that was
published for comment as follows:

(e) Additional Time After Certain Kinds of Service Yneder

Ruie%(—b}(—Zﬁ(—Ba—(e)—eﬁB)— Whenever a party has—t-he—ﬁgh{—ef
: eedifigs must or may
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FEDERAL RULES OF CIVIL PROCEDURE 3

act within a prescribed period after the-service-ofanoticeorother

party service and service is made under Rule 5(b)(2)(B), (C), or
(D), 3 days shaHbe are added to after the preseribed period.

The changes from the published version eliminate ambiguities
that were detected in the published version. Since the primary
purpose of the amendment is to eliminate ambiguities, recognizing
that the actual number of days allowed is a secondary concern, the
changes do not require republication.

Discussion

Publication of any day-counting amendment inevitably attracts
suggestions that all the time periods in the rules should be
reconsidered. Improvements are urged both in expression and in
function. The most satisfactory approach to this large task is likely
to involve all the sets of procedural rules, establishing uniform
methods that can be relied upon in all federal-court settings. The
Standing Committee has recognized these pleas; the long-range
agenda includes a joint project to reconsider the time rules. Until that
project matures, room remains for smaller-scale improvements in
individual sets of rules. The Appellate Rules Committee is
considering changes to Appellate Rule 26(c) to parallel the proposed
Rule 6(e) changes — indeed, it was the Appellate Rules Committee
that referred these questions to the Civil Rules Committee for
consideration. The proposal made here reflects helpful advice and
comments made by the Appellate Rules Committee and its Reporter,
Professor Schiltz. Both Professor Schiltz and the Reporter to the
Bankruptcy Rules Committee, Professor Morris, are in agreement
with the approach the Civil Rules Committee is taking.

Cases and commentary have recognized four possible means of
calculating the three days added by present Rule 6(e). Practicing
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4 FEDERAL RULES OF CIVIL PROCEDURE

attorneys report that much time is devoted to nervous counting and
recounting the days. Achieving a clear answer is the first concern.
In the abstract, there is much to be said for counting the three added
days before the prescribed period is counted — the underlying theory
is that a paper served by mail or the other means incorporated in Rule
6(e) may take up to three days to arrive. But an informal survey of
practicing attorneys revealed that almost all add the three days at the
end. Transition to a clear new rule will work best if the new rule
conforms closely to what most attorneys have been doing anyway.

The premise that three days should be added at the end of the
prescribed period could be implemented in different ways. The
shortest extension would be provided by adding three days after
counting the days in the original period without regard to any
Saturday, Sunday, or legal holiday. If the last prescribed day is a
Saturday, for example, day 1 would be Sunday, day 2 would be
Monday even if Monday is a legal holiday, and day 3 would be
Tuesday. The act would be due on Tuesday; in this illustration, the
3 added days would not extend the time to act. An intermediate
extension could be provided by looking to the last day to act under
Rule 6(a) before counting the three added days. In the example just
given the original period would expire on Tuesday, the first day that
is not a Saturday, Sunday, or legal holiday. Wednesday, Thursday,
and Friday would be the three added days.

In determining how to express in the rule the method of
calculating the addition of three days, the Civil Rules Committee has
attempted to be clear, resolving the ambiguities that the public
comment had pointed out; consistent with proposed Appellate Rule
26(c) and with the corresponding Bankruptcy Rules; and to provide
the maximum time to act that meets these goals. The method of
calculation that achieves all these objectives is to count to the end of
the prescribed period under Rule 6(a), using all the time-counting
rules except the three-day extension, and then add three days. The
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FEDERAL RULES OF CIVIL PROCEDURE 5

rule language set out above is clear and consistent with the Appellate
Rules. After the end of the prescribed period is identified, three days
are added. The Notes provide explicit direction on how to treat
intermediate Saturdays, Sundays, and legal holidays. The last day to
act is the third day, unless the third day is a Saturday, Sunday, or
legal holiday. The last day to act in that case is the next day that is
not a Saturday, Sunday, or legal holiday.*

This formulation is consistent with the Appellate Rule calculation
and as generous as that consistency allows. Application is illustrated
in the Committee Note. One way to explain the result is that no
Saturday, Sunday, or legal holiday is to be counted against more than
one exclusion. Adoption of this recommendation reflects the view
that such an extension will not often interfere with the real-world
pace of litigation.

Rule 6(a) states that the last of the counted days is included in
calculating time limits unless, among other things, the required act is
filing a paper in court and the day is one on which weather or other
conditions have made the clerk’s office inaccessible. There is no

Y n April 2004, the Civil Rules Committee agreed on language that would have
excluded intermediate Saturdays, Sundays, and legal holidays in the calculation of
the three days following the expiration of the prescribed period.

The full Committee has agreed unanimously to revise that language. The
revision resulted from the recognition that the Committee mistakenly believed its
approach was consistent with the approach of proposed Appellate Rule 26. The
Appellate Rule approach is simply to count the prescribed period, making use of all
of the timecounting rules save the three-day extension. After the end of the
prescribed period is identified, three “real” (i.e., calendar) days are added. The
effect of the language the Civil Rules Committee first adopted in April 2004
excluded intermediate Saturdays, Sundays, or holidays in calculating the three days,
which was inconsistent with the Appellate Rules approach.
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6 FEDERAL RULES OF CIVIL PROCEDURE

apparent reason to address this circumstance in Rule 6(e). If the
clerk’s office is inaccessible on the last day counted under Rule 6(e),
the time to act is extended by Rule 6(a). Inaccessibility during the
period before the last day counted under Rule 6(e) does not warrant
any additional extension.

Changes Made After Publication and Comment

Changes were made to clarifyfurther the method of counting the
three days added after service under Rule 5(b)(2)(B), (C), or (D).



Proposed Revisions to Rule 6(e)

(e) Additional time after service by mail. Whenever a party has the right or is required to
do some act or take some proceedings within a prescribed period after the service of a
notice or other paper upon him and the notice or paper is served upon him by
mailmeans specified in Rule (5)(b)(1)(A)(iv), (v), (vi) or (vii), 3 days shall be added to the
end of the prescribed period as calculated under subsection (a). Saturdays, Sundays
and legal holidays shall be included in the computation of any 3-day period under this
subsection, except that if the last day of the 3-day period is a Saturday, a Sunday, or a
legal holiday, the period shall run until the end of the next day that is not a Saturday,
Sunday, or a legal holiday.

Proposed Rule 5 (with e-filing amendments)

(b) Service: How made.
(b)(1) If a party is represented by an attorney, service shall be upon the attorney
unless service upon the party is ordered by the court.

(b)(1)(A) The judge may require in a specific case service under this rule

by email. A party shall use the method most likely to give actual notice of a

hearing scheduled 5 days or less from the date of service. Otherwise, a

party shall serve a paper under this rule by:
(b)(1)(A)(i) handing it to the person;
(b)(2)(A)(ii) leaving it at the person’s office with a person in charge,
in a receptacle intended for receiving deliveries or in a conspicuous
place;
(b)(1)(A)(iii) leaving it at the person’s dwelling house with some
person of suitable age and discretion;
(b)(1)(A)(iv) mailing it to the person’s last known address;
(b)(1)(A)(v) faxing it to the person’s last known fax number if that
person has agreed to accept service by fax;
(b)(1)(A)(vi) sending it by email to the person’s last known email
address if that person has agreed to accept service by email or if
that person has an electronic filing account; or
(b)(1)(A)(vii) upon any person with an electronic filing account,
who is a party or attorney in the case, by submitting the paper for
electronic filing.
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Existing Federal Rule 6(e):

(e) Additional Time After Service under Rule 5(b)(2)(B), (C), or (D). Whenever a party
has the right or is required to do some act or take some proceedings within a prescribed
period after the service of a notice or other paper upon the party and the notice or paper
is served upon the party under Rule 5(b)(2)(B), (C), or (D), 3 days shall be added to the
prescribed period.

Existing Federal Rule 5(b)(1) and (2):

(b) Making Service.
(1) Service under Rules 5(a) and 77(d) on a party represented by an attorney is made
on the attorney unless the court orders service on the party.
(2) Service under Rule 5(a) is made by:
(A) Delivering a copy to the person served by:
(i) handing it to the person;
(ii) leaving it at the person’s office with a clerk or other person in charge,
or if no one is in charge leaving it in a conspicuous place in the office; or

(i) if the person has no office or the office is closed, leaving it at the
person’s dwelling house or usual place of abode with someone of suitable
age and discretion residing there.

(B) Mailing a copy to the last known address of the person served. Service by
mail is complete on mailing.

(C) If the person served has no known address, leaving a copy with the clerk of
the court.

(D) Delivering a copy by any other means, including electronic means, consented
to in writing by the person served. Service by electronic means is complete on
transmission; service by other consented means is complete when the person
making service delivers the copy to the agency designated to make delivery. If
authorized by local rule, a party may make service under this subparagraph (D)
through the court’s transmission facilities.
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Effective June 7, 2005. Subject to further change after the comment period.

Rule 13. Representation.

A party in a small claims action may be self-represented, represented by an attorney

admitted to practice law in Utah, represented by an employee, or, with the express

approval of the court, represented by any other person who is not compensated for the

representation.
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Rule 5. Service and filing of pleadings and other papers.

(a) Service: When required.

(a)(1) Except as otherwise provided in these rules or as otherwise directed by the
court, every judgment, every order required by its terms to be served, every pleading
subsequent to the original complaint, every paper relating to discovery, every written
motion other than one heard ex parte, and every written notice, appearance, demand,
offer of judgment, and similar paper shall be served upon each of the parties.

(a)(2) No service need be made on parties in default except that:

(@)(2)(A) a party in default shall be served as ordered by the court;

(@)(2)(B) a party in default for any reason other than for failure to appear shall be
served with all pleadings and papers;

(a)(2)(C) a party in default for any reason shall be served with notice of any hearing
necessary to determine the amount of damages to be entered against the defaulting
party;

(@)(2)(D) a party in default for any reason shall be served with notice of entry of
judgment under Rule 58A(d); and

(8)(2)(E) pleadings asserting new or additional claims for relief against a party in
default for any reason shall be served in the manner provided for service of summons in
Rule 4.

(a)(3) In an action begun by seizure of propertywhetherthrough-arrest-attachment;
garnishment-orsimilarproeess; in which no person nreed-be-o+is named as defendant,

any service required to be made prior to the-filing efan answer, claim or appearance
shall be made upon the person having custody or possession of the property at the time
of its seizure.

(b) Service: How made-and-by-whom.

(b)(1) W
If a party is represented by an attorney, the-service shall be made-upon the attorney
unless service upon the party is ordered by the court. Service-upon-the-atterney-or-upon
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(b)(1)(A) Belivery-of-a—copy-within-thisrule-means—Handing-The judge may require

in a specific case service under this rule by email. A party shall use the method most

likely to give actual notice of a hearing scheduled 5 days or less from the date of

service. Otherwise, a party shall serve a paper under this rule by:

(b)(1)(A)(i) handing it to the-attorney-orto-the-party person; er

(b)(1)(A)(ii) leaving it at the person’s office with a elerk-er-person in charge,-thereof;
or-f-there-is-ho-one-in-chargeleaving-t_in a receptacle intended for receiving deliveries
or in a conspicuous place-therein; er—-the-office-is-closed-or-the person-to-be-served
has-no-office;

(b)(1)(A)(iii) leaving it at the person’s dwelling house erusual-place-of-abede-with
some person of suitable age and dlscretlonJehen—Fe&dmg—meFem—er—bf—eenseMed—t&m

(b)(D)(A)(iv) mailing it to the person’s last known address;

(b)(1)(A)(V) faxing it to the person’s last known fax number if that person has agreed

to accept service by fax;

(b)Y(D)(A)(vi) sending it by email to the person’s last known email address if that

person has agreed to accept service by email or if that person has an electronic filing

account; or

(b)(1)(A)(vii) upon any person with an electronic filing account, who is a party or

attorney in the case, by submitting the paper for electronic filing.

(b)(1)(B) Service by mail is complete upon mailing. H-the-paperserved-is-hoticeofa

Service by mail is complete upon mailing. Service by fax or email is not effective if the

party making service learns that the attempted service did not reach the person to be

served.
(b)(2) Unless otherwise directed by the court:
(b)(2)(A) an order signed by the court and required by its terms to be served or a

judgment signed by the court shall be served by the party preparing it;
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(b)(2)(B) every other pleading or paper required by this rule to be served shall be
served by the party preparing it; and

(b)(2)(C) an order or judgment prepared by the court shall be served by the court.

(c) Service: Numerous defendants. In any action in which there is an unusually large
number of defendants, the court, upon motion or of its own initiative, may order that
service of the pleadings of the defendants and replies thereto need not be made as
between the defendants and that any cross-claim, counterclaim, or matter constituting
an avoidance or affirmative defense contained therein shall be deemed to be denied or
avoided by all other parties and that the filing of any such pleading and service thereof
upon the plaintiff constitutes due-notice of it to the parties. A copy of every such order
shall be served upon the parties in such manner and form as the court directs.

(d) Filing. All papers after the complaint required to be served upon a party shall be
filed with the court either before or within a reasonable time after service. The papers
shall be accompanied by a certificate of service showing the date and manner of service
completed by the person effecting service. Rule 26(i) governs the filing of papers related

to discovery.

A person may file with the court using any means of delivery permitted by the court,

including personal, courier, mail, fax or electronic. The judge may require parties to file

electronically. Filing is complete upon acceptance by the clerk of court, except that the

judge may accept the papers;-rote-thereon-thefiling-date and ferthwith-transmit them to
the office of the clerk. The clerk or judge shall note on the paper the date of acceptance.
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Rule 10. Form of pleadings and other papers.
(a) Caption; names of parties; other necessary information. All pleadings and other
papers filed with the court shall contain a caption setting forth the name of the court, the

title of the action, the file number, the name of the pleading or other paper, and the

name, if known, of the judge (and commissioner if applicable) to whom the case is

A
- Ci o—Ci Ci C O O -

ion——Every pleading and other paper
filed-with-the-court-shall alse-state in the top left hand corner of the first page the name,
address, email address, telephone number and bar number of anry—the attorney
representing the party filing the paper—which—information—shallappearin-the-top-left
hand-cornerof-thefirst page and signing the paper under subsection (e). Every pleading
shall state in the lower left hand corner of the last page the name and-address—of the
party for whom it is filed-this-information-shallappearinthe-lowerleft hand-cornerof the
lastpage-of-the-pleading. In the complaint, the title of the action shall include the names

of all the parties, but other papers need only state the name of the first party on each

side with an indication that there are other parties. A party whose name is not known

shall be designated by any name and the words “whose true name is unknown.” In an

action in rem, unknown parties shall be designated as “all unknown persons who claim

any interest in the subject matter of the action.” The plaintiff shall file together-and serve

with the complaint a completed cover sheet substantially similar in form and content to

the cover sheet approved by the Judicial Council. The clerk shall destroy the coversheet

after recording the information it contains.

(b) Paragraphs; separate statements. All averments of claim or defense shall be
made in numbered paragraphs;-the-contents-of-each-ef-which. Each averment shall be
limited as far as practicable to a statement-ofa-single set of circumstances; and a

paragraph may be referred to by number in all succeeding pleadings. Each claim

founded upon a separate transaction or occurrence and each defense other than
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denials shall be stated in a separate count or defense whenever a separation facilitates
the clear presentation of the matters set forth.

(c) Adoption by reference; exhibits. Statements in a pleading-paper may be adopted
by reference in a different part of the same pleading-or ir-another-pleading,—or-in—-any
moetien_paper. An exhibit to a pleading-paper is a part thereof for all purposes.

(d) Papersg . S Ae-and-printing—All-pleading nd-otherp

page-only Paper format. All pleadings and other papers filed with the court, other than

exhibits, shall be formatted 8% inches wide x 11 inches long, on white background, with

a top margin of not less than 2 inches, a right and left margin of not less than 1 inch and

a bottom margin of not less than one-half inch, with text or images only on one side. All

text or images shall be clearly legible, shall be double spaced, except for matters

customarily single spaced or indented, and shall not be smaller than 12-point size.

(e) Signature line. Names-The name of the person signing shall be typed or printed

under al-that person’s signature-lines,—and-all-sighatures-shall-be-made-in-permanent
black—or-blue—ink._If a paper is digitally signed, the paper may contain the typed or

printed name of the signer with or without a graphic signature.

() Enforcement by clerk; waiver for pro se parties. The clerk of the court shall
j ith-thecou hey—are-accept for filing

papers not prepared in conformity with this rule;-the-elerk-shall-aceceptthefiling but may

require counsel to substitute properly prepared papers for nonconforming papers. The

clerk or the court may waive-thereguirements-of-thisrule-foer-permit parties appearing

pro se_to file nonconforming papers. For good cause shown, the court may-relieve-any

party-of-anyrequirement-ef-thisrule permit any party to file nonconforming papers.
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(9) Replacing lost pleadings—er-papers. If an original pleadirg-erpaper filed irany
action—oer-proceeding-with the court is lost_or incomplete, the court may, upon motion,

with or without notice, authorize a copy thereof to be filed and used in lieu of the

original.

(h) Electronic papers.

(h)(1) Any reference in these rules to a writing, recording or image includes the

electronic version thereof.

(h)(2) A paper digitally signed and electronically filed is the original.

(h)(3) An electronic copy of a paper, recording or image may be filed as though it

were the original. Proof of the original, if necessary, is governed by the Utah Rules of

Evidence.

(h)(4) An electronic copy of a paper shall conform to the format of the original.

(h)(5) An electronically filed paper may contain links only to other papers filed

simultaneously or already on file with the court.
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Rule 11. Signing of pleadings, motions, and other papers; representations to court;
sanctions.
(a) Signature.

(a)(1) Every pleading, written motion, and other paper shall be signed by at least one

attorney of record-in-the-atterney's-ndividual-name, or, if the party is not represented-by
an-attorney, shall be signed by the party. Each-paper-shall-state-the-sighers—address
e e et e

(a)(2) A person may sign a paper using any form of signature recognized by law as
binding.

(2)(3) Exeept—when—otherwise—specifically—provided—Unless required by rule or

statute, pleadings need not be-have a notarized, verified or-accompanied-byaffidavit
acknowledged signature. A digital signature is not the equivalent of a notarized, verified

or an acknowledged signature, but if a rule or statute requires a notarized, verified or an

acknowledged signature, a digital signature satisfies that requirement.

(a)(4) _An unsigned paper shall be stricken unless omission of the signature is
corrected promptly after being called to the attention of the attorney or party.

(b) Representations to court. By presenting a pleading,—written—motion,—or—other
paper to the court (whether by signing, filing, submitting, or fater—advocating), an
attorney or unrepresented party is certifying that to the best of the person's knowledge,
information, and belief, formed after an inquiry reasonable under the circumstances,

(b)(1) it is not being presented for any improper purpose, such as to harass or to
cause unnecessary delay or needless increase in the cost of litigation;

(b)(2) the claims, defenses, and other legal contentions thereir-are warranted by
existing law or by a nonfrivolous argument for the extension, modification, or reversal of
existing law or the establishment of new law;

(b)(3) the allegations—and-otherfactual contentions have evidentiary support or, if
specifically so identified, are likely to have evidentiary support after a reasonable
opportunity for further investigation or discovery; and

(b)(4) the denials of factual contentions are warranted on the evidence or, if
specifically so identified, are reasonably based on a lack of information or belief.
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(c) Sanctions. If, after notice and a reasonable opportunity to respond, the court
determines that subdivision (b) has been violated, the court may, subject to the
conditions stated below, impose an appropriate sanction upon the attorneys, law firms,
or parties that have violated subdivision (b) or are responsible for the violation.

(c)(1) How initiated.

(c)(1)(A) By motion. A motion for sanctions under this rule shall be made separately
from other motions or requests and shall describe the specific conduct alleged to violate
subdivision (b). It shall be served as provided in Rule 5, but shall not be filed with or
presented to the court unless, within 21 days after service of the motion (or such other

period as the court may prescribe), the challenged paper, claim, defense, contention,

allegation, or denial is not withdrawn or appropriately corrected. H-warranted;—the-court

(c)(1)(B) On court's initiative. On its own initiative, the court may enter an order
describing the specific conduct that appears to violate subdivision (b) and directing an
attorney, law firm, or party to show cause why it has not violated subdivision (b)-with
respect thereto.

(c)(2) Nature of sanction; limitations. If warranted, the court may award to the party

prevailing on the motion the costs and reasonable attorney fees incurred in presenting

or opposing the motion. A sanction imposed for violation of this rule shall be limited to

what is sufficient to deter repetition-ef-such-conduct-or-comparable-conduct-by-others
stmilarly-situated. Subject to the limitations in subparagraphs (A) and (B), the sanction

may eensist-ef-orinclude, directives of a nonmonetary nature, an order to pay a penalty

into court, or, if imposed on motion and warranted for effective deterrence, an order
directing payment to the movant of some or all of the costs and reasonable attorney
fees and—other—expenses—incurred as a direct result of the violation. In_appropriate

circumstances, a law firm may be held jointly responsible for violations committed by its

partners, members, and employees.
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(c)(2)(A) Monetary sanctions may not be awarded against a represented party for a
violation of subdivision (b)(2).
(c)(2)(B) Monetary sanctions may not be awarded on the court's initiative unless the

court issues its order to show cause before a voluntary dismissal or settlement of the

claims—+n
(c)(3) Order. When imposing sanctions, the court shall describe the conduct
determined to constitute a violation of this rule and explain the basis for the sanction

e
(d) Inapplicability to discovery. Subdivisions{a)-through-{e)-ofthis-This rule does not

apply to disclosures and discovery requests, responses, objections, and motions that
are subject to the-provisions-ef-Rules 26 through 37.
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