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AL RRCP Rule 33 Page 1
ARCP Rule 35

C

Code of Alabama Currentness
Alabama Rules of Court
rg Alabama Rules of Civil Procedure
mg V. Depositions and Discovery

-3 Rule 35. Physical and Mental Examination of Persons

{a) Order for Examination. When the mental or physical condition {including the
blood group} of a party, or of & person in the custody cr under the legal control
of a party, is in controversy, the court in which the action is pending may order
the party to submit to a physical or mental examination by a suitably licensed or
certified examiner or to produce for examination the person in the party’s custody
or legal control. The order may be made only on motion for goed cause shown and
upon motice to the person tc be examined and to all parties and shall specify the
time, place, manner, conditions, and scope of the examipatien and the person or
persons by whom it is to bes made.

{(b) Report of Examiner.

(1} If requested hy the party against whom an order 1ls made under Rule 35{a) or
the person examined, the party causing the examination to be made shall deliver to
the regquesting party a copy of a detalled written report of the examiner setting
cut the examiner's findings, including results of all tests made, diagnoses and
conclusions, together with like reports of all earlier examinations of the same
condition. After delivery the party causing the examination shall be entitied
upon request to receive from the party against whom the order is made a like re-
port of any examination, previously or thereafter made, of the same condition, un-
less, in the case of a report of examination of a person not a party, the party
shows that the party is unable to cbtain it. The court on motion may make an or-
der against a party requiring delivery of a report on such terms as are just, and,
if an examiner fails or refuses to make a report, the court may exclude the exam-
inerts testimony if offered at triasl.

{2) By requesting and obtaining a report of the examination s¢ ordered or by tak-
ing the deposition of the examiner, the party examined walves any privilege the
party may have in that action or any other invelving the same controversy, regard-
ing the testimony of every other person who has examined or may thereafter examine
the party in respect of the same mental or physical condition.

{3) This subdivision applies to examinations made by agreement of the parties, uzn-
less the agreement expressly provides ctherwise. This subdivision doss not pre-

clude discovery of a report of an examiner or the taking of a deposition of the
examiner in accordance with the provisions of any cther rule.
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ARCP Rule 35

{dc) District Court Rule. Rule 35 does not apply in the district courts.

[Amended effective October 1, 1895.]

COMMITTEE COMMENTS ON 1873 ADOPTION

Rule 35{a). The mental or physical conditicn of a party or a person in custody of
a2 party can be made the basis of examination by a physician only upon & motion and
good cause shown. Further, the physical or mental condition must be in contro-
versy. The importance of these requirements were stressed in Schlagenhauf v.
Folder, 37% U.S. 104, 8% S5.Ct. 234, 13 L.Ed.2d 152 (1954).

Rule 35 (b} reguires the party causing the examination to furnish the examined
party with all earlier examinations to which he may have access, including test
regsults. The examined party must then make similar discleosure in return. Upon
motion, a party may be reguired to deliver a report and failure to furnish a re-
port could result in exclusion of the physician’s testimony.

Rule 35(b} {2) is not intended to c¢reate a physician-patient privilege in ARlabama.

‘Rule 35(b) {3) makes clear that this Rule applies to examinations by agreement and
that other discovery devices may be used to obtaln medical reports or testimony.

COMMITTEE COMMENTS TO OCTOBER 1, 1935, AMENDMENT TO RULE 35

The amendment adopts medifications to F.R.Civ.P. 35 under which examinations may
be conducted by suitably licensed specialists such as ¢linical psychologists,
dentists, and occupatiocnal therapists. The former rule was limited to physicians.
Alabama Rules of Civil Procedure, Rule 35, AL R RCP Rule 35

Current with amendments received through 5/1/2007

Copr ® 2008 by State of Alabamz. A1l rights reserved.

END OF DOQCUMENT
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AKX R RCP Rale 35 Page 1
Rules of Civil Procedure, Rule 35

C
West's Alaska Statutes Annotated Currentness

Alaska Court Rules
rg Rules of Civil Procedure
=g Part V. Depositions and Discovery

- Rule 35, Physical and Mental Examination of Persons

(2} Order for Examination. When the mental or physical condition (including the blood group) of a party, or of
a person in the custody or under the legal control of a party, is in controversy, the couzt in which the action is
pending may order the party to submit to a physical or mental examination by a suitably licensed or certified ex-
aminer or to produce for examination the person in the party's custody or legal control. The order may be made
only on motion for good cause shown and upon notice to the person to be examined and to all parties and shall
specify the time, place, manner, conditions, and scope of the examination and the person or persons by whom it
is to be made.

{b) Report of Examiner.

(1) If requested by the party against whom an order is made under Rule 35(a} or the person examined, the party
causing the examination to be made shall deliver to the requesting party a copy of a detailed written report of the
examiner selting out the examiner's findings, including resulis of all tests made, diagnoses and conclusions, to-
gether with like reports of all earlier examinations of the same condition, After delivery the party causing the ex-
amination shall be entitled upon request to receive from the party against whom the order is made 2 lke report
of any examination, previously or thereafter made, of the same condition, unless, in the case of a report of exam-
nation of a person not a party, the party shows that the party is unable to obtain it. The court on motion may
make an order against a party requiring delivery of a report on such terms as are just, and if an examiner fails or
refuses to make a report the court may exclude the examiner's festimony if offered at trial.

{2) By requesting and obtaining a report of the examination so ordered or by taking the deposition of the exam-
iner, the party examined waives any privilege the party may have in that action or any other involving the same
controversy, regarding the testimony of every other person who has examined or may thereafter examine the
party in respect of the same mental or physical condition.

{3) This subdivision applies to examinations made by agreement of the parties, unless the agreement expressly
provides otherwise. This subdivision does not preclude discovery of a repert of an examiner or the taking of a
deposition of the examiner in accordance with the provisions of any other rule.

[Amended effective July 15, 1993.]

NOTE

Ch. 69, § 3, SLA 1989 provided that AS 25.20.050(2), enacted by ch. 69, § I, SLA 1989, amended Civil Rule 35
by requiring the court, in action in which paternity is contested and to which the state is a party, to order certain
_ genetic tests on the request of a party.

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.

http:/fweb2 . westlaw . com/print/printstrearn.aspx ?pri=HTMLE&destination=atp&sv=Split&rs=W... 3/1§2008




Page3 of3

AKX RRCP Rule 35 Page 2
Rules of Civil Procedure, Rule 35

Sections 38 and 41 of ch. 87 SLA 1997 amend AS 25.20.050 relating to paternity actions. According to § 149 of
the Act, §§ 38 and 41 have the effect of amending Civil Rule 35 by requiring the court to order genetic testing in
contested paternity actions in cerfain circumstances and preventing the court from ordering such testing if good
cause is shown.
Rules Civ. Proc., Rule 35, AK R RCP Rule 35
Current with amendments received through 10/16/2007

© 2008 Thomson/West.

END OF DOCUMENT
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Arizona Revised Stamtes Annotated Curreniness
Rules of Civil Procedure for the Superior Courts of Arizona (Refs & Annos)
~g V. Depesitions and Discovery
~ Rule 35. Physical and Mental Examination of Persons (Refs & Armos)

Rule 35(a). Order for Examination

When the mental or physical condition (including the blood group) of a party, or of a person in the custody or
under the legal control of  party, is in controversy, the court in which the action is pending may order the party
to submit to a physical or mental examination by a physician or psychologist or to produce for examination the
person in the party's custody or legal control. The order may be made only on motion for good cause shown and
upon notice to the person to be examined and to all parties and shall specify the time, place, manner, conditions,
and scope of the examination and the person or persons by whom it is to be made. The person to be examined
shall have the right to have a representative present during the examination, uniess the presence of that repres-
entative may adversely affect the outcome of the examination. The person to be examined shall have the right to
record by audiotape any physical examination. A mental examination may be recorded by audiotape, unless such
recording may adversely affect the outcome of the examination. Upon good cause shown, a physical or mental
examination may be video-recorded. A copy of any record made of a physical or mental examination shall be
provided to any party upon request.

Raule 353(b). Report of Examiner

(1) If requested by the party against whorn an order is made under Rule 35(a) or the person exantned, the party
causing the exarnination to be made shall deliver to the requestor, within twenty days of the examination, a copy
of the detailed written report of the examining licensed professional setting out the professional's findings, in-
cluding the results of all tests made, diagnoses and conditions, together with like reports of all carlier examina-
tions of the same condition and copies of all written or recorded notes filed out by the examiner and the person
exarnined at the time of the examination, providing access to the original written or recorded notes for purposes
of comparing same with the copies. After delivery the party causing the examination shall be entitied upon re-
quest to receive from the party against whom the order is made a like report of any examination, previously or
thereafter made, of the same condition, unless, in the case of a report of examination of a person not a party, the
party shows that such party is unable to obtain it. The court on motion may meake an order against a party requir-
ing delivery of a report on such terms as are just, and if a physician or psychologist fails or refuses to make a re-
port the court may exclude the physician's or psychologist's testimony if offered at the trial

(2) By requesting and obtaining a report of the examination so ordered or by taking the deposition of the exam-
iner, the party examined waives any privilege the party may have in that action or zny other involving the same
controversy, regarding the testimony of every other person who has examined or may thereafter examine the
party in respect of the same mental or physical condition.

(3) This subdivision applies to examinations made by agreement of the parties, unless the agreement expressly
provides otherwise. This subdivision does not preclude discovery of a report of an examining physician or psy-

chologist or the taking of a deposition of the physician or psychologist in accordance with the provisions of any
other rule,
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Rule 35(c). Alternate Procedure; Notice of Examination; Objections

{1) When the parties agree that a mental or physical examination is appropriate but do not agree as to the ex-
amining physician or psychologist, the party desiring the examnination may seek it by giving reasonable notice in
writing to every other party to the action not less than 30 days in advance. The notice skall specify the name of
the person to be examined, the time, place and scope of the examination, and the person or persons by whom it
is to be made. The person to be physically examined shall have the right to have a representative present during
the exarnination, unless the presence of that representative may adversely affect the outcome of the examination.
The person to be exantined shall have the right to record by audiotape any physical examination. A mental ex-
amination may be recorded by audiotape, unless such recording may adversely affect the outcome of the exam-
ination. Upon good cause shown, a physical or mental examination may be video-recorded. A copy of any re-
cord made of a physical or mentzl examination shall be provided to any party upon request.

(2) Upon motion by a party or by the person to be examined, and for good cause shown, the court in which the
action is pending may, in addition to other orders appropriate under subdivision (a) of this rule, make s order
that the examination be made by a physician or psychologist other than the one specified in the notice. If a pasty
after being served with a proper notice under this subdivision does not make a motion under this rule and fails to
appear for the examination or to produce for the examination the person in the party's custody or legal conirol,
the court in which the action is pending may on motion make such orders in regard to the failure as are just, such
as those specified in Rule 37{d).

(3) The provisions of Rule 35(b} shall apply to an examination made under this subdivision.

Current with amendments received through 1/15/08
END OF DOCUMENT
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AR RRCP Rule 35 Page 1
Arkansas Rules of Civil Procedure (ARCP), Rule 35

C

West's Arkansas Code Annotated Currentness
State Court Rules {Arkansas Rules of Civil Procedure}
rg Arkansas Rules of Civil Procedurs
=g V. Depositions and Discovery {Rules 26 to 37)

=RULE 35. PHYSICAL AND MENTAL EXAMINATION OF PERSONS

{a) Order for Examination. When the mental or physical condition (ineluding the
blood group! of a party, or a person in the custody or under the legal control of
a party, is in controversy, the court in which the action is pending wmay oxder the
party to submit to a physical examination by a physician or a mental sxamination
by a physician or a psychologigt or to produce for the examination the person in
his custody or legal control. The order may be made only on motion for good cause
gshown and upon notice to the person to be examined and to all parties and shall
specify the time, place, manner, conditions and scope of the examination and the
person or persens by whom it is to be made.

{b} Report of Examining Physician or Psychologist.

{1} If requested by the party against whom an order is made under Rule 35(a) or
the person examined, the party causing the examination to be made shall deliver to
him a copy of a detailed written report of the examining physician or psychologist
getting out his findings, including results of all tests made, diagnoses’ and con-
clusions, together with all like reports of all earlier examinations of the same
condition. After delivery, the party causing the examination shall be entitled,
upon request to receive from the party against whom the order is made, a like re-
port of any examination, previously or thereafter made, of the same condition, un-
less, in the case of a report of examination of a person not a party, the party
shows that he is unable to obtain if. The court on motion may make an order
against a party requiring delivery cof a report on such terms as are just and if a
physician or psychclogist fails or refuses to make a report, the court may exclude
"his testimony if offered at the trial.

{(2) By reguesting and obtaining a report of the examination so orxdered, or by tak-
ing the deposition of the examiner, the party examined waives any privilege he may
have in that action or any other invelving the same controversy, regarding the
testimony of every other person who has examined or may thereafter examine him in
respect to the same mental or physical condition.

{3} This subdivision applies to examinations made by agreement of the parties, un-
less the agreement expressly provides otherwise. This subdlivision dees not pre-
clude discovery of a report of an examining physician or psychologist or the tak-
ing of a deposition of the physician or psychologist in accordance with the provi-
siong of any other rule or statute of this state.
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AR R RCP Rule 35 Page 2
Arkansas Rules of Civil Procedure (ARCP), Rule 35

{¢) Medical Records.

{1} & party who relies upon his or her physical, mental, or emotional condition as
an element of hig or ker claim or defense shall, within 3¢ days after the request
of any obher party, execute an authorization to allow such other party to cbtain
copies of his or her medical records. A shorter or longer time may be directed by
the court or, in the absence of such an order, agreed to in writing by the parties
subject to Rule 29. The term "medical records® means any writing, document, or
electronically stored information pertaining te or created as a result of treat-
ment, diagnosis, or examination of a patient.

(2} Any informal, ex parte contact or communication between a party or his or her
attorney and the physician or psychotherapist of any other party is prchibited,
unless the party treated, diagnosed, or examinsd by the physician or psychotherap-
ist expressly consents. A party shall not be reguired, by order of court or oth-
erwige, to authorize any communication with his or her physician or psychotherap-
ist other tham (A} the furnishing of medical records, and (B) communicatioms in
the context of formal discovery procedures.

{Amended effective July I, 1%91; March 1, 13%7; amended January 22, 1998; Janu-
ary 22, 20064.]

REPORTER'S NOTES TO RULE 35

1. Rule 35 is identical to FRCP 35. Prior Arkansas law was governed by superseded
Ark. Stat. Anp. 28-357 [Repl. 1962) which tracked FRCP 25 prior to its 1870 amend-_
ments. This rule does not work any appreciable changes in Arkansas law.

2. FRCP 35 provides that it does not preclude the taking of a deposition or dis-
covery of a medical report in accordance with the provisions of any other rule.
rule 35 follows this and provides that any statute of this State way provide for
additional discovery. Specifically, this rule does not affect Ark. Stac. Ann.
28-607 {Supp. 1975).

ADDITION TCO REPORTER'S NCOTE, 1990 AMENDMENT

Hew subdivision (¢} of this rule sets out the circumstances under which a party
must authorize release of his medical records te another party. It also makes
plain that a party may not be required to allow an adversary to communicate with
the party's physician or psychotherapist outside the foxrmal discovery process.
This safeguard is deemed necsssary to protect the confidential relationship
between a party and his physicilan or psychotherapist.

ADDITION TO REPCRTER'S NOTES, 1997 AMENDMENT

subdivision {a) has been amended to permit the appointment of psycholegists to
conduct mental examinations, and subdivision {b) has been revised to reflect this
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ARRRCP Rule 35 Page 3
Arkansas Rules of Civil Procedure (ARCP), Rule 35

change. As amended, the Arkansas rule is similar to the version of the correspond-
ing federal rule that was in effect from 1988 to 1931. The current federal rule is
broader, allowing physical or mental examinations *by a suitably licensed or cer-
tified examiner.” Becauss the impact of such an expansive provision at the state
level could be considerable, only an incremental step--i.e., permitting mental ex-
aminations by psvchologists--has been taken at this time, and that step is con-
gistent with Arkansas practice. Under Rule 702 of the Arkansas Rule of Evidence, a
psychologist may testify as an expert about the mental conditicn of a party or
other person. See, e.g., Burns v. Burns, 312 Ark. 61, 847 5.W.2d 23 (1893}
{divoree); Walker v. Walker, 262 Ark. 648, 55% $.W.2d 716 (1278) (child custody}.
It makes little sense, therefore, to preclude a psychologist from conducting an
examipatien pursuant to Rule 35. Moreover, psychologists are trained to conduct
mental examinations, which are a routine, widely accepted Dart cf the practice of
psychology in both forensic and non-forensic setitings.

The amendment to subdivision (c) imposes a 30-day deadline for responding te a re-
guest for an authorization to obtain copies of a party's medical records. A com-
panion change in Rule 37(a) provides for a motion to compel if the authorization
is not provided in a timely manner.

ADDITION TC REPCORTER'S NOTES, 1998 AMENDMEKRT

Subdivision {¢) has been divided into numbered paragraphs and reorganized. It has
been alsc amended tc address an issue on which the Arkansas federal courts have
disagreed. Compare Harlan v. Lewis, 141 F.R.D. 107 (E.D. Ark. i882), aff'd, 982
F.2d 1255 {8th Cir. 1993), with Xing v. bhrens, 798 F. Supp. 1371 (W.D. Ark.
1552) . Consistent with the result rsached in Harlan, the first sentence of para-
graph (2) provides that a party or his or her attorney cannot interview or other-
wige informally contact another party's treating physician or psychotherapist
without that party's consent. This new provision reflects the intent of the ori-
ginal version of the rule, i.e., to limit communications with a party's physician
or pzychotherapist to the formal discovery process. A corresponding change has
been made in Rule 503(d) (3}, Ark. R. Evid.

ADDITION TO REPORTER'S NOTES, 2004 AMENDMENT
A new gentence has been added to subdivision (¢) {1} to provide that the 30-day xe-
gponse time may be lengthened or shortened by the court or by written agrecment of
the parties. Corresponding provisions appsar in Rule 33(b) and Rule 34(b) (2},
which apply to interrogatories and production cof documents, respectively.
LIBRARY REFERENCES

Pretrial Procedureém 481 to 4537.

Westlaw Key Number Searches: 3072k451 to 307Ak457.
C.J.8. Discovery §8 6%, 110 to 112.

® 2008 Thomson/West. No Claim to Orig. US Gov. Works.

http://web2. westiaw.com/print/printstream.aspx 7prit=HTMLE&destination=atp&sv=Spht&rs=W... 3/}¥2008




Page Sof 10

AR RRCP Rule 35 Page 4
Arkansas Rules of Civil Procedure (ARCP), Rule 35

RESEARCH REFERENCES
Treatises and Practice Aids

Arkansas Civil Practice and Procadure § 17-11, Physical and Mental Examination of
Perzonsz.

2 Arkanzas Civil Practice and Procedure § 21:11, Medizal Examinations and Records.

3 Trial Handbook for Arkansas Lawyers §5 22:1%, Physical and Mental Examinations of
Parties and Others.

NOTES OF DECISIONS

Application and proceedings on applicationm 5

Ex parte communications 12

Examiners &

Jurisdiction 2

Mode of examination 7

Necesslty for examination and cbijections 3
Paternity determinations 9

Powers and duties of court to raeguire examination 1
Privileged matters gemerally 8

Release of medical and hospital records 10
Successive examinations 4

Witness competency 11

1. Powers and duties of court to reguire examination

Statute does not give absolute right to defendant to have complaining party ex-
amined by physician of its choice, but deoes authorize such examination for good
cause shown. Ark.Stats. § 28-357{a). Mallet v. Brannon, 1968, 243 Ark. 898, 423
8.W.24 880. Damages@— 206(1}

Assertion by plaintiff of permanent injuries was sufficient cause for defendant to
request a medical examination for plaintiff. Ark.Stats. § 28-357(a). Reed v. Mar-
ley, 1359, 230 ark. 135, 321 S.W.2d 19%3, 71 A.L.R.24 $65. Damagesguw 208 (1}

Refusal to require guest in truck, suing bus company for permanent injuries to
back, to go to distant city for X-ray examination, held not abuse of discretion
where guest had agreed to submit to X-ray examination if kbus company would bring
machine and expert to city in which guest resided, and guest had just returned
from such distant city and was not in physical condition to make txip again, and
granting of request would have reguired postponement of case. Southern Kansas
Stage Lines Co. v. Ruff, 1937, 193 Ark. 684, 101 g.W.2d 968. Damagssé=> 206(1}

T+ was not error to refuse to compel the plaintiff in a physical injury suit to
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AR R RCP Rule 35 Page 5
Atkansas Rules of Civil Procedure (ARCE), Rule 35

submit to a physicsal examination before the jury where, on defendant's motion, the
court appeintad a board of four physicians, two of whom were of defendant's selec-
gion, to examine the plaintiff's physical condition. 8t. Louis, I.M. & 8. Ry. Co.
v. Carter, 1910, 93 Ark. 589, 126 S.W. 399, Damagesé=—> 206(1)

The court may reguire a plaintiff suing for personal injuries, alleged to be per-
madent, to submit to an examination of his person by experts, and may direct that
it be made in court or elsewhere. St. Louis Southwestern Ry. Co. v. Dobbins,
1895, 60 Ark. 481, 30 S.¥W. 837, rehearing denied &0 Ark. 481, 31 §.W. 147. Dam-
agesé— 206{1)

Where a plaintiff in an action for perscnal injuries alleges that they are of a
permanent nature, the defendant is entirled, as a matter of righc, to have the
opinion of a surgeon upon his condition, based upon personal examination; and the
court should, upcn demand of the defendant, compel the plaintiff to submit to such
examination. But where the evidence of experts is already abundant, the court must
exercise its sound discretion in compelling or refusing the examination; and ics
action is subject to review in case cof abuse. Sikley v. Smith, 1885, 46 Ark. 275,
55 Am.Rep. 584, Unreported. Damages€=— 206{1)

2, Jurisdiction

Trial judge had jurisdiction te enter ordser compelling discovery of medical ze-
cords pertaining to injuries defendant received as result of automobile accident
which killed plaintiffs® son and, thus, writ of prohibition against enforcement of
order would be improper. Rules Civ.Proc., Rule 35(c]. MeGlothlin v, Kemp, 1993,
314 Ark. 495, 863 §.9W.2d 313. Prohibition€= 10(2}

3. Necessity for examination and objections

Patient's asserted lack of "ample notice” was not cause to exfuse patient's fail-
ure to appear for court-ordered physical and psycholegical examinations, in pa-
tient's medical malpractice action, even if she only received one and a half days
notice of examinations; court went to great lengths to ensure patient received
order including by facsimile transmission, overnight wail, and reqgular mail, and
patient acknowledged that she received facsimile at least five days pricr to phys-
ical examination and letter from psychologist's office notifying her of appoint -
ment at least two weeks prior to examinatior. Fed.Rules Civ.Proc.Rule 17(c), 28
U.8.C.A. Chancellor ex rel. Chancellor v. Van Buren H.M.A., Inc., 2000, 202
F.R.D. 583, Damages€— 206{2)

One who is ill and whose right to compensation is the issue, or who is injured and
alleges the cause to have been defendant 's actionable negligence, should co-
eperate in all reasonable methods for honest determination of extent and probable
consequences of such illness or imjury, and order for examination of such
plaintiff should be denied only where enforcement of examination would be unreas-
onable. Mutual Life Ing. Co. of New York v. Phillips, 1940, 200 Ark. 77, 137
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ARRRCP Rule 35 Page 6
Arkansas Rules of Civil Procedure (ARCP), Rule 3§

8.W.2d4 910. Damages€sms 206(2); Insuranceg—= 3177

Where there was testimony that nsrve could not be seen by X-~ray, and that Injury
was permanent, coverruling of motion for X-ray examination was not an abuse of dis-
cration. Loulsiana & A. Ry. Co. v. Woodson, 1217, 127 Ark. 323, 132 5.W. 174.
Damages¢=> 206{2)

Where plaintiff in an action for personal injuries alleges that they are of a per-
marnent nature, defendant is entitled, as a matter of right, to have the opinion of
a surgeon based upon a personal examination, unless the evidence of experts is
already abundant, in which case the court, in its discretion, may refuse To order
the examination. Sibley v. Smith, 1885, 486 Ark. 275, 35 Am.Rep. 584, Unreporied.
Damages€==> 206(2)

4. Succegsive examinations

Even if injured party had been examined by physician on day of injury at request
of insurance adjuster, insured would not be necessarily precluded from obtaining
another examination in view of fact that it would have been difficult, if not im-
possible, to ascertain permanent nature of injuries so soon after they were in-
curred. Ark.Stats. § 28-357{a). Reed v. Marley, 1959, 230 Ark. 135, 321 $.W.2d
193, 71 A.L.R.z24 %65. Damages€=o 206(3)

Plaintiff suing for injuries having submitted to one examination by railroad's
doctors, denial of defendant's request for further examination by other doctors,
inciuding X-ray piciurse of plaintiff's back, held not abuse of discretion, wheze
such examination would have delayed trial, and X-ray pictures would have neither
confirmed nor refuted cpinion evidence that tuberculosis of spine would probably
result from injuries, the defendant's request not being timely in view of allega-
zions in complaint of injuries to plaintiff’s spine. St. Louls-San Francisco Ry.
Co. v. Murphy, 1925, 168 Ark. 330, 270 $.W. 956. Damages€se 206(3)

Where plaintiff, suing for personal injuries, had been compelled to submit to a
physical examination by defendant’s physicians before the first trial and those
physicians testified for defendant at the second trial, it was nobt error to refuse
to compel plaintiff to submit to a second examination. Scullin v. Vining, 1517,
127 Ark. 124, 191 S.W. 924. Damages€&mw 208(3)

Where the court on defendant's motion appointed a board of four physicians to ex-
amine plainriff, which examination was made during the progress of the trial, and
two of the physicians were of defendant's own selection and testified fully con-
cerning the examination and plaintiff's physical condition, it was not an abuse of
discretion fo refuse to compel plaintiff to submit te a physical examination be-
fore the jury. 5tC. Louig, I.M. & 3. Ry. Co. v. Cartexr, 1910, 53 Axk. 589, 126
S.W. 99. Damages€~ 206(3}

5. Applicarion and proceedings on application
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Arkansas Rules of Civil Procedure (ARCP}, Rule 35

Failure to grant motion to regquire further examination of plaintiff by neurologist
was error, where defendant's doctor stated in his report, “this patient contains
quite bigzarre neurclogical findings that are difficult to evaluate, and suggest
that" she should be examined by neurclogist for completion of diagnosis.
Ark.Stats. § 28-387{a}. Malilet v. Braonon, 1968, 242 Ark. 898, 423 S.W.2d B80.
Damages&=y 206 (5)

Where plaintiff did not cbject to form or content of defendant's weoticn for phys-
ical examination of plaintiff, plaintiff waived any deficiency in form. Ark.Stats.
§ 28-357(a). Reed v. Marley, 1955, 230 Ark. 135, 321 S.W.2d 133, 71 A.L.R.2d 965.
Damages€se 206 (5)

In perscnal injury action, wherein defendant sought order, which would require
plaintiff te submit to medical examination and which would require that plaintiff
travel 121 miles for the examination, in view of fact that it was admitted that
there weres qualified physicians within 62 wmiles of plaintiff's home, defendant was
required to ghow a good and valid reason for examination being held 121 miles
away. Ark.Stats. § 28-357(a). Reed v. Marley, 1833, 230 Ark. 135, 321 5.W.2d 1893,
71 A.L.R.2d 965. Damages€= 206(5)

6. Examiners

Under statute to effect that court may order party to submit to physical examina-
tion by physician selected by movant, moving party does not have an absolute right
to select physician and that matter rests within discretion of £rial court, and if
there is timely objection upon part of party to be sxamined, moving party is re-
quired to show good cause for examination being made by particular physician re-
quested, and the greater the distance to be traveled to chbtain examination, the
strongsr the cause that must be shown. Ark.Stats. § 28-357(a). Reed v. Marley,
1959, 230 Ark. 135, 321 8.%.2d 193, 71 A.L.R.2d 965. Damages€=> 206 (8)

7. Mode of examinatlion

Order directing injured plaintiff to submit to examination by physician designated
by defendant was not an abuse of discretion because plaintiff was directed to go
ourgide state for the examination. Ark.Stats. §§ 28-357{a), 28-3%9(b) {2). Reed v.
Marley, 1959, 230 Ark. 135, 321 8.W.2d 1983, 71 A.L.R.2d %55. Damages€&= 206{7)

For :the court to ssend the jury and the parties to make a physical examination of
plaintiff out of the presence of the court, to which defendant excepted on the re-
turn, is error, not cured by the court's offer then made to retire with them.
Fordyce v. Key, 1905, 74 Ark. 19, 84 S.W. 797. Damagesg=> 206{7}

where the plaintiff in a personal injury sult asked leave to make exhibit of his
injursd parts, it was error, over defendant’'s objection, to allow the plaintiff to
retire for this purpose, with the jury and opposing counsel, te ancther room and
submit to an examination by the jury in the absence of the presiding judge.
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AR R RCP Rule 35 Page 8
Arkansas Rules of Civil Procedure {ARCE}, Rule 35

Fordyce v. Key, 1805, 74 Ark. 19, B4 S.W. 727. Damages@ue 206(7)
8. Privileged matters generally

Under Arkansas law, rules concsrning physician-patient privilege in medical mal-
practice actions do not give court autherity to prohibit ex parte communications
between defendant and patient's physicians; instead, they simply prohibit court
from, by court order, reguiring patient to allow such ex parte contacts; physi-
cian ie free, in exercise of his discretion, to determine whether he will parti-
cipate in informal discovery. Ark.Rules Civ.Proc., Rule 35; Ark.Rules of Bvid.,
Pule 503. King v. Ahrens, 1992, 728 F.8upp. 1371, affirmed 16 F.3d 265, rehearing
denied. Pretrial Procedure€y 33; Witnessesd=» 211(1}

Under Arkansas law, even though physician-patient privilege is partially waived
through filing of lawsuit, Arkansas citizens retain some control over manner in
which informacion concerning their medical records and treatment lg released;
rhus, defense counsel ig limited to formal methods of discovery enumerated by
Arkansas Rules of Civil Procedure, absent patient's express consent to counsgel's
ex parte contact with her treating physician. Ark.Rules of Evid., Rules 503,
503(ad){3); Ark.rRules Civ.Proc., Rules 35, 35 note. Harlan v. Lewls, 1992, 141
¥.®R,D. 107, affirmed 982 F.2d 1255, rehearing denied, certiorari denied 114 5.Ct.
94, 510 U.S. 828, 126 L.E4.2d 61. Pretrial Procedure€~e 33; Pretrial Procedure

€= 382
9. Paternity determinations

Chancellor kad anthority to order paternity testing during divorce proceedings as
to child born during marriage, despite presumption that child born during marriage
was legitimate child of parties. A.C.A. § 9-10-104. Golden v. Golden, 1287, 342
S.w.2d 282, 57 Ark.Bpp. 143. Divorceg=> 86

10. Release of medical and hospiltal records

Under Arkansas law, plaintiff in medical malpractice action is reguired to author-
ize release of relevant medical records and formal discovery by defense counsel.
Ark.RBules Civ.Proc., Rule 35; Ark.Rules of Hvid., Rules 503, 503(d4){3). Harlan
v. Lewis, 19%3, %82 F.2d 1255, rehearing denied, certiorari denied 114 8.Ct. 394,
510 U.S. 828, 126 L.Ed.2d 1. Pretrial Procedureg—> 382

11. Witness cocmpetency

Medical malpractice defendant could not circumvent intent of Arkansas rules relat-
ing to physician-patient privilege by designating nonparty treating physicians as
"defense experts." Ark.Rules of Evid., Rules 503, 503(d){3); Ark.Rules
civ.pProc., Rules 3%, 35 note. Harlan v. Lewis, 19%2, 141 F.R.D. 107, affirmed 982
¥.24 1285, rehearing denled, certiorari denied 114 S.Ct. 24, 510 U.8. 828, 126
L.5d.2d €1. Witnesses€m» 208(1)
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AR RRCP Rule 35 Page 9
Arkansas Rules of Civil Procedure (ARCP), Rule 35

12. Ex parte communicaticns

Arkansas law prcohibits unauthorized ex parte communications in medical malpractice
actions between defense counsel and nonparty treating physicians. Ark. Rules
Civ.Proc., Rules 35, 35 note; »Ark.Rules of Evid., Rule 503(&)(3). Harlan v.
Lewis, 1993, 982 F.2d4 1255, rehearing denied, certicrari denied 114 S.Ct. 94, 510
U.5. 828, 126 L.E4A.2d 61. Attorney And Clientdz» 32{12)

Rules Civ. Proc., Rule 35, AR R RCP Rule 35

State Court Rules current through amendments received through

Jan. 31, 2007; PFederal Court Rules current through amendments receiwved
through October 1, 2007.

Copyright ® 2008 Thomson/West

END OF DOCUMENT
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Westlaw:

West's AnnCal.C.C.P, § 2032.610 Page 1

C
Effective: July 1, 2003

West's Annotated California Codes Currentness
Code of Civil Procedure (Refs & Annos)
Part 4. Miscellaneous Provisions (Refs & Annos)
Title 4. Civil Discovery Act (Refs & Annos)
g Chapter 15. Physical or Mental Examination (Refs & Armos)
~g Article 6. Reports of Examination (Refs & Annos)
=3 § 2032.610. Demand for copy of examination records; right to demand; time to deliver

documents; waiver of work preduet protection

(2) If a party submits to, or produces another for, a physical or mental examination in compliance with a demand
under Article 2 (commencing with Section 2032.210), an order of court under Article 3 (commencing with Sec-
tion 2032.310), or an agreement under Section 2016.030, that party has the option of meaking a written demand
that the party at whose instance the examination was made deliver both of the following to the demanding party:

(1) A copy of a detailed written report setting out the history, examinations, findings, including the results of all
tests made, diagnoses, prognoses, and conclusions of the examiner.

(2) A copy of reports of all earlier examinations of the same condition of the examinee made by that or any other
examiner.

(b) If the option under subdivision () is exercised, a copy of the requested reports shall be delivered within 30
days after service of the demand, or within 15 days of trial, whichever is earlier.

(¢) In the circumstances described in subdivision (a), the protection for work product under Chapter 4
(commencing with Section 2018.010) is waived, both for the examiner's writings and reports and to the taking of
the examiner's testimony.
CREDIT(S)
{Added by Stats.2004, c. 182 (A.B.3081), § 23, operative July 1, 2005.)
LAW REVISION COMMISSION COMMENTS

2004 Addition

Subdivision {a) of Section 2032.610 continues the first sentence of former Section 2032(h) without substant-
ive change.

Subdivision (b) continues the second sentence of former Section 2032(h) without substantive change.

Subdivision (c) continues the third sentence of former Section 2032{(h) without substantive change. {33
Cal.L.Rev.Comm. Reports 925 (2004)].
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West's Aan.Cal C.C.P. § 2032.610 Page 2

HISTORICAL AND STATUTORY NOTES
2007 Main Volume

For the source of this section's subject matter, see the Disposition and Dertvation Tables at Title 4 of Part 4 of
the Code of Civil Procedure preceding § 2016.010 et seq. (If using an electronic publication, see Refs & Annos
(References, Annotations, or Tables).)

Legislative intent and operative effect relating to Stats.2004, ¢. 182 (A.B.3081), see Historical and Statutory
Notes under Code of Civil Procedure § 2016.010.

Derivation: Former § 2032, added by Stats. 1986, c. 1334, § 2, amended by Stats.1987, ¢. 86, § 14; Stats. 1988,
c. 553, & 5 Stats.1992, ¢ 163 (A.B.2641), § 65; Stats.1992, ¢. 615 (5.B.1804), § 6; Stats.1993, c. 219

{AB.1500), § 71.

Former § 2032, added by Stais. 1957, ¢. 1904, § 3, amended by Stats. 1959, ¢, 1590, § 10; Stats.1980, c. 1206, § 1.
Former § 2034, ﬁéded by Stats. 1957, c. 1904, § 3, amended by Stats. 1859, c. 1590, § 12, Stats.1961, ¢. 496, § 3;
Stats. 1965, c. 126, § 1; Stats. 1968, c. 188, § 3; Stats.1974, ¢, 592, § 2; Stats.1974, ¢. 732, § 4; Stats. 1978, . 265,
§ 2 Stats. 1980, ¢. 23, § 2; Stats. 1981, ¢. 714, § 75; Stats.1982,¢. 138, § 1.

CROSS REFERENCES
Computation of time, seeCode of Civil Procedure §§ 12 and 12a and Government Code § 6800 et seq,
“Court” defined for purposes of this Title, seeCode of Civil Procedure § 2016.020.
“Writing” defined for purposes of this Title, seeCede of Civil Procedure § 2016.020.
" LIBRARY REFERENCES
2007 Main Volume
Damagesé~— 206,
Pretrial Procedure€~ 332, 451.
Westlaw Topic Nos. 115, 307A.
C.1.5. Damages §§ 328 to 340
¢.1.8. Discovery §§ 86, 110.
RESEARCH REFERENCES
Encyclopedias
California Civil Practice Procedure § 13:245, Examinations Pursuant to Agreement.
Californiz Civii Practice Procedure § 13:252, Demand and Exchange of Reports.
California Civil Practice Procedure § 13:253, Compelling Compliance.

California Civil Practice Procedure § 13:254, Matters to Consider in Initiating and Responding to Medical Ex-
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amination Discovery.
California Civil Practice Procedure § 13:255, Stipulation for Examination [Code Civ. Proc., 82016.030].

California Civil Practice Procedure § 13:267, Demand for Report of Phyéicai Examinaiion [Code Civ. Proc,
$2032.620, Subd. {a)}.

Forms

Wast's California Code Forms, Civil Procedure § 2032.610 Form 1, Evidence--Discovery--Demand for Copy of
Examiner's Report.

Treatises and Practice Aids

Avoiding and Defending Wrongful Discharge Claims § 22:35, Procedure.

California Medical Malpractice Law and Practice § 14:9, Physical and Menta] Examinations - by Stipulation.
California Medical Malpractice Law and Practice § 13:10, Expest Data Base -~ Formal Discovery.

California Medical Malpractice Law and Practice § 14:11, Physical and Mental Examinations -- by Court Order.
Rutter, Cal. Practice Guide: Civ. Pro. Before Trial Ch. 8I-1, Examinations by Stipulation,

Rutter, Cal. Practice Guide: Civ. Pro. Before Trial Ch. 81-5, Bxchange of Medical Reports; Waiver of Privilege.
Rutter, Cal. Practice Guide: Family Law Ch. 11-C, C. Optional “Formal” Discovery Procedures.

Rutter, Cal. Practice Guide: Personal Injury Ch. 2-B, B. General Investigation Tactics.

Rutter, Cal. Practice Guide: Personal Injury Ch. 4-C, C. Effective Settlement Negotiations.

Rutter, Cal. Practice Guide: Personal Injury Ch. 6-A, A. Scope of Discovery and Limitations,

Rutter, Cal. Practice Guide: Personal Injury Ch. 6-C, C. Physical and Mental Examinations (CCP § 2032.020 et
seq.).

Rutter, Cal. Practice Guide: Personal Injury Ch. 8-B, B. After Trial Date Set (Three to Four Months Before Tri- al}.
Rutter, Cal. Practice Guide: Personal Injury Ch, 8-C, C. Two Months Befors Trial.

Dunne on Depesitions in California § 1:44, Advantages of Physical or Mental Examinations Over Depositions -
Obtain Adverse, Privileged Medical Reports.

Dunne on Depositions in California § 1:46, Advantages of Physical or Mental Examinations Over Depositions —
Separate Physical or Mental Examination,

Dunne on Depesitions in California § 2:16, Exchange Reports and Qualifications Before Deposition.
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2 Witldn Cal. Evid. 4th Discovery § 135, (§ 155) in General.
2 Witkin Cal. Evid. 4th Discovery § 156, (§ 156) Waiver of Privileges.

Younger on California Motions § 29:24, “Good Faith Attempt” in Various Discovery Devices—Physical and
Mental Examinations.

Younger on California Motions § 29:64, Various Motions.
NOTES OF DECISIONS

Construction and application 1
Recording examination 2
Report of findings 3

Review 4

1. Constructon and application

Statutes relafing to discovery procedures, § 2016 et seq,, should be liberally construed m faver of disclosure.
Harbedian v. Superior Court In and For Los Angeles County {App. 2 Dist. 1961) 15 CalRptr. 420, 195
Cal. App.2d 26. Pretrial Procedure € 13

Discovery statutes, § 2016 et seq., were substantially adopted from federal rules of discovery and almost without
exception alterations were made to create less restricted system of discovery procedures than that employed in
federal courts. Greyhound Corp. v. Superior Court Int and For Merced County (1961} 15 CalRptr. 90, 56 Cal2d
355, 364 P.2d 266, Pretrial Procedure €52 13

2, Recording examination

Plaintiff who submitied to a physical examination by defendant's examining physician was entfitled to receive a
report of that examination on demand, even if the physician had not prepared ove, and assuming that the defend-
ant could obiain a report from the physician, the defendant could be ordered to produce the report. Kenmedy v.
Superior Court (App. 1 Dist. 1998) 75 Cal.Rptr.2d 373, 64 Cal.App4th 674, review denied. Pretrial Procedure
o 382

3. Report of findings

Where rminor plaintiff, in personal injury action against hospital, had requested and received delivery of report
of examination of plaintiff made by physician at defendant's request, defendant was entitled to copy of report of
examination subsequently made of plaintiff by another physician at request of plaintiff's counsel, notwithstand-
ing claim that examining physician was advisor to plaintiff's counsel and that such report constifuted work
product, since, under mutual discovery provisions, all findings and conclusions obtained as result of physical ex-
amination of party become available to parties to litigation. Queen of Angels Hospital v. Superior Court for Los
Angeles County (App. 2 Dist. 1976) 129 CalRptr. 282, 57 Cal.App.3d 370. Damages &= 206(3)

Under provision of this section requiring examining party to deliver, upon request, copy of physician’s report to
the party against whom an order was made “or the person examined”, even one who submits voluntarily to ex-
arnination by his adversary's physician, without requiring 2 formal order therefor, is entitled to copy of examin-
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ing physician's report. Grover v. Superior Court In and For San Mateo County (App. 1938) 161 Cal.App.24 644,
327 P.2d 212. Damages €= 206(5)

Under provision of this section that upon request of person examined opposing party shall deliver to lum a copy
of examining physician's report, any privilege against disclosure of medical teport is waived by preparing phys-
ical examination upon which that repert is based, Grover v. Superior Court In and For San Mateo County (App.
1958) 161 Cal.App.2d 644, 327 P.2d 212. Wimesses €= 219(5)

Where legislative consideration of state bar's propesal, for statute requiring opposing party to deliver copy of ex-
amining physician's report to person examined upon request therefor, was widely publicized among lawyers and
statute was included in printed statutes and code amendments delivered to bar long before date of examination
of plaintiff in personal injury action, counsel in that action would be deemed to have had full knowledge of stat-
ute when they stipulated to physical examination of plaintiff and to have entered that stipulation with complete
cognizance that further proceedings in action, taken on or after effective date of statute, would be govemned by
it. Grover v. Superior Court In and For San Mateo County (App. 1958} 161 Cal.App.2d 644, 327 P.2d 212.
Evidence €= 65

4, Review
Writ review is appropriate in discovery matters only to review questions that are of general importance to trial
courts and the profession, and when broad principles can be enunciated to guide courts I future cases. Doyle v.

Superior Court (App. 6 Dist. 1996) 58 Cal Rptr.2d 476, 50 Cal.App.4th 1878. Mandamus €= 32

West's Ann. Cal. C.C.P. § 2032.610, CA CIV PRO § 2032.610
Current through Ch. 2 of 2008 Reg.Sess. and Ch. 6 of 2007-2008 Third Ex.Sess. urgency legislation.

(C) 2008 Thomson/West
END OF DOCUMENT
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Westlaw:
West's Ann.Cal C.C.P. § 2032.530 Page |

C
Effective: January 1, 2006

West's Annotated California Codes Currentness
Code of Civil Procedure (Refs & Annos)
Part 4. Miscellaneous Provisions (Refs & Annos}
Title 4, Civil Discovery Act (Refs & Annos)
%5 Chapter 15. Physical or Mental Examination (Refs & Annos)

=g Article 3. Conduct of Examination {Refs & Annos)
- § 2032.530, Recording mental examination by audio technology

(a) The examiner and cxaminee shall have the right to record a mental cxarnination by audio technology.

(b) Nothing in fhis title shail be construed to alter, amend, or affect existing case law with respect to the pres-
ence of the attormney for the exarmines or cther persons during the examination by agreement or court order.

CREDIT(S)

(Added by Stats.2004, c. 182 (AB3081), § 23, cperative July 1, 2005. Amended by Stats.2005, c. 294
{AB333),§11.)

LAW REVISION COMMISSION COMMENTS
2004 Addition

Subdivision (a) of Section 2032.530 continues the first sentence of former Section 2032(g}2)} without sub-
stantive change.

Subdivision (b} continues the second sentence of former Section 2032(g}(2) without substantive change. [33
Cal.L.Rev.Comrm. Reports 924 (20064)).

2005 Amendment
Subdivision (a) of Section 2032.530 is amended to reflect advances in technology and for comsistency of ter-
minology throughout the Civil Discovery Act. See 2002 Cal. Stat. ch. 1068 {replacing numerous teferences
to “andiotape” in the Civil Discovery Act with either “andio technology,” “audio recording,” or “audio re-
cord,” as the context required).

HISTORICAL AND STATUTORY NOTES

2007 Main Volume

For the source of this section's subject matter, see the Disposition and Derivation Tables at Title 4 of Part 4 of

the Code of Civil Procedure preceding § 2016.010 et seq. (If using an electronic publication, see Refs & Annos
(References, Annotations, or Tables).)
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Legislative intent and operative effect relating to Stats.2004, c. 182 {A.B.3081), see Historical and Statutory
Notes under Cede of Civil Procedure § 2016.010.

Stats 2005, c. 294 (A.B.333), in subd. (z), substituted “by audio technology” for “on audiotape™.
Derivation: Former § 2032, added by Stats. 1986, ¢. 1334, § 2, amended by Stats 1987, c. 86, § 14; Stats. 1988,
¢ 353, § 5; Stats.1992, c. 163 {A.B.2641), § 65; Stats.1992, c. 615 {(3.B.1804), § & Stais.1993, c. 219
{A.B.1500), § 71.
Former § 2032, added by Stats. 1957, c. 1504, § 3, amended by Stats. 1959, c. 1590, § 10; Stats. 1980, c. 1206, § 1.
Former § 2034, added by Stats.1957, c. 1504, § 3, amended by Stats.1959, c. 1590, § 12; Stats.1961, ¢. 496, § 3;
Stats. 1965, ¢. 126, § 1; Stats. 1968, ¢. 188, § 3; Stats. 1974, ¢. 592, § 2; Stats. 1974, c. 732, § 4; Stats. 1973, c. 265,
§ 2; Stats. 1980, ¢. 23, § 2; Stats. 1981, ¢. 714, § 75; S1ais.1982, ¢, 138, § 1.
CROSS REFERENCES

“Court” defined for purposes of this Title, seeCode of Civil Procedure § 2016.020.
LIBRARY REFERENCES
2007 Main Volume

Démag&s@-ﬁ 206.

Pretrial Procedure€=> 453,

Westlaw Topic Nos. 115, 307A.

C.J.8. Darnages §§ 328 10 340.

C.18. Discovery § 110,
RESEARCH REFERENCES
Encyclopedias
CA Iur. 3d Discovery and Depositions § 210, Persons Present; Recording.
California Civil Practice Procedure § 13:243, Participants.
Treatises and Practice Aids
California Medical Malpractice Law and Practice § 14:10, Physical and Mental Examinations -- on Demand.
California Medical Malpractice Law and Practice § 14:11, Physical and Mental Examinations - by Court Order.
Rutter, Cal. Practice Guide: Civ. Pro. Before Trial Ch. 81-3, Examination Upon Couzt Order.
Rutter, Cal. Practice Guide: Family Law Ch. 11-C, C. Optional “Formal” Discovery Frocedures.

Rutter, Cal Practice Guide: Personal Injury Ch. 6-C, C. Physical and Mental Examinations (CCP § 2032.020 et
seq.).
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Dunne on Depositions in California § 1:33, Advantages of Depositions Over Medical Examinations -~ Depos-
itions May be Videotaped or Recorded by Instant Visual Display.

2 Witkin Cal. Bvid. 4th Discovery § 151, Mental Examination.
2 Witkin Cal. BEvid. 4th Discovery § 154, {§ 154} Recording.
NOTES OF DECISIONS

Additional examinations 10
Construction and application 1
Discretion of court 2
Evidence, sufficiency of 11
In controversy 3

Mental condition 4

Order, specificity of 9
Presence of reporter 8
Psychiatric examination 5
Psychologists 6

Recording examination 7
Review 12

Specificity of order 9
Sufficiency of evidence 11

1. Construction and application

Statutes relating to discovery procedures, § 2016 et seq., should be liberally construed in favor of discloswe.
Harabedian v. Superior Court In and For Los Angeles County (App. 2 Dist 1961) 15 CalRptr. 420, 195
Cal.App.2d 26. Pretrial Procedure €52 13

Discovery statutes, § 2016 et seq., were substantially adopted from federal rules of discovery and almost without
gxception alterations were made to create less restricted system of discovery procedures than that employed in
federal courts. Greyhound Corp. v. Superior Court In and For Merced Counfy {1961) 15 CalRptr. 90, 56 Cal.2d
355, 364 P.2d 266. Pretrial Procedure €2 13

2. Driscretion of counrt

Trial court in personal injury action did not abuse its discretion in requiring plaintiff fo be examined by particu-
lar defense psychiairist in spite of phaintiffs expressed fear and dislike of that psychiatrist, where plaintiff did
not attempt to disprove defendant's assertion that its psychiatrist was an independent qualified psychiatrist who
had conducted mumerous psychiatric examinations by court appointment, and where the rather general objsc-
tions of plaintiff and her own psychologist regarding plaintiff's negative reaction to the defense psychiatrist were
insufficient to disqualify him as a matter of law. Edwards v. Superior Court of Santa Clazra County (1976) 130
Cal.Rptr. 14, 16 Cal.3d 905, 549 P.2d 846. Damages €~ 206(6)

Trial court did not abuse its discretion in requiring plaintiff to undergo a four-hour pretrial psychiatric examima-
tion by a defense psychiatrist, where plaintiff failed to show that an effective examination could be performed in
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less than four hours, and where, though the psychiairist requested a series of four 50-minute interviews, it was at
plaintiffs urging that defendant agreed to a single examination. Edwards v. Superior Court of Santa Clara
County {1976) 130 CalRptr. 14, 16 Cal.3d 505, 549 P.2d 846, Damages €= 206(7)

3. In controversy

Employee's mental condition was not “in controversy” within meaning of statute providing for discovery by way
of mental examination of parfy in action in which mental condition of that party is in comtroversy, in action in
which employee did not allege any current mental injury; employee's present mental condition was net directly
relevant to her allegation that she has suffered emotional distress in the past, and mental examination was not
authorized to test employee's credibility. Doyle v. Superior Court (App. 6 Dist, 1996) 58 CalRpir.2d 476, 50
Cal.App.4th 1878, Damages €~ 206(2)

Mental condition of person who is suffering ongoing mental distress is “in centtoversy” in acton seeking dam-
ages for that angemg mental distress, for purposes of statute pmviding for discovery by means of mental exam-
ination of party in action in which mental conditdon of that party is in comiroversy. Doyle v. Supermr Court
{App. 6 Dist. 1996) 58 Cal Rptr.2d 476, 50 Cal. App.4th 1878. Damages €~ 206(2)

“Controversy” surrounding mental condition, for purposes of statute providing for discovery by means of mental
examination of party in action in which mental condition of that party is in controversy, includes not only nature
and extent of person’s current mental injury, but also actual cause of this injury. Doyle v. Superior Court {App. 6
Dist. 1996) 58 CalRptr.2d 476, 50 Cal App.4th 1878. Damages €= 206(2)

Where plaintiff alleges that he or she is not suffering any current mental injury, but only that he or she has
suffered emotional distress in past arising from defendant's misconduct, a mental examination, pursuant o stat-
ute providing for discovery by means of mental examination of party in action in which mental condition of that
party is in controversy, is unnecessary because such allegation alone does not place nature and cause of
plaintiff's current mental condition in controversy. Doyle v. Superior Court (App. 6 Dist. 1996) 58 Cal.Rpir.2d
476, 50 Cal.App.Ath 1873, Demages €= 206(2)

4, Mental condifion

“Condition,” as used in statute providing for discovery by means of physical or mental examination of party in
action in which mental or physical condition of that party is in controversy, means “state of being.” Doyle v. Su-
perior Court (App. 6 Dist. 1996) 58 Cal.Rptr.2d 476, 50 Cal. App.4th 1878. Damages €= 206(2)

5. Psychiatric examination

Simple sexual harassment claim secking compensation for having to endure oppressive work environment or for
wages lost following unjust disrnissal would not nonmally create controversy regarding worker's mental state, for
purposes of requiring plaintiff to undergo mental examination pursuant to former version of this section. Vinson
v. Superior Court (Peralta Community College Dist.} (1987) 239 CalRptr. 292, 43 Cal3d 833, 740 P.2d 404.
Pretrial Procedure €< 453

‘Worker who brought action against job interviewer and employer college district alleging sexual harassmoent and
intentional infliction of severe cmotional distress had placed existence and extent of her mental injuries in dis-
pute and implicitly raised question of alternative sources for distress, thus placing her mental state in contro-
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versy, for purposes of requiring mental examination pursuant to former version of this section. Vinson v. Superi-
or Court (Peralta Community College Dist.) {1987) 239 Cal.Rpir. 292, 43 Cal.3d 833, 740 P.24d 404. Pretrial
Procedure €= 453

Codefendant job interviewer and employer college district had shown “good canse” for compelling worker who
had brought action alleging sexual harassment and intentional infliction of severe emotional distress fo undergo
mental examination, 2nd defendants had to be zllowed to investigate contimued existence and severity of alleged
damages, subject to limitations necessitated by worker's right to privacy, where worker alleged she continued 1o
suffer diminished self-esteem, reduced motivation, sleeplessmess, loss of appetite, fear, lessened ability o help
others, loss of sccial contacts, anxiety, mental anguish, loss of Teputation, and severe emotional distress as result
of defendants' conduct. Vinson v. Superior Court (Peralia Community College Dist.) (1987) 239 Cal.Rptr. 292,
43 Cal.3d 833, 749 P.2d 404. Pretrial Procedure €52 453

In civil action arising from automobile accident in whichk son was injured and his father was killed, cowrt prop-
erly required son whose mental condition was in controversy to submit to examination by child psychiatrist and
submit to battery of tests administered by psychologist for benefit of psychiatrist's diagnosis. Reuter v. Superior
Coutt, San Diego County (App. 4 Dist. 1979) 155 Cal.Rpir. 525, 93 Cal.App.3d 332. Damages € 206(7)

Where petitioner was injured while walking near building being destroyed and brought action against wrecking
company for damages, and in proceeding in mandate petitioner alleged that emotiopal damage was major issue
and it appeared petitioner would call psychiatrist to testify, petitioner's “mental condition™ was in coniroversy
within meaning of discovery rule and wrecking company was entitled to have petitioner examined by psychiat-
dst of their own choice. Whitfield v. Superior Court for Los Angeles County (App. 2 Dist. 1966) 54 CalRptr.
503, 246 Cal.App.2d 81. Damages €~ 206(2)

6. Psychologists

Owner's admission, made pursuant to contractor’s request for admissions, that owner had agreed to make pay-
ments to contractor according to progressive payment schedule, was not conclusive on issue of breach of con-
tract, but rather trial court had discretion to admit evidence of parties’ understanding of schedule in determining
that parties had no intention of financing each other and that they did not come to understanding concerning
payment schedule despite admission. Fredericks v. Filbert Co. {App. 2 Dist. 1987) 234 CalRptr. 395, 139
Cal App.3d 272, Pretrial Procedure €= 481

A psychologist is not a “physician” as defined in this section providing for physical, mental and blood exarmina-
tions and may not conduct a mental examination compelled under that statute. Reuter v. Superior Court, San
Diego County (App. 4 Dist. 1979) 155 CalRptr. 525, 93 Cal.App.3d 332. Pretrial Procedure €= 453

Where mother's mental condition was not in controversy in action arising from automobile accident i which son
was injured and his father killed, mother could not be compelled to submit to battery of psychological tests to be
administered by psychologist which were collateral to exarmination of son by psychiatrist whose mental condi-
tion was in controversy, even in her capacity as guardian ad litem for son. Reuter v. Superior Court, San Diego
County (App. 4 Dist. 1979) 155 CalRptr. 525, 93 Cal. App.3d 332. Pretrial Procedure €= 453

7. Recording examination

Audio tape was to be made of entire mental examination of minor amusement park patron, in action for personal
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injury against park, not just of patron's responses; recording only part of examination would defeat the purpose
of ensuring that examiner would not overstep his bounds, Golfland Entertainment Centers, Inc. v. Supericr
Court {(App. 3 Dist. 2003) 133 CalRptr.2d 828, 108 Cal. App.4th 739. Damages €5 206(7)

Court sanctions ordering cause off calendar until such time as plaintiff submitted to medical exarmination and or-
dering plaintiff to pay fee of physician who was to conduct medical examination to which plaintiff refused to
submit and to pay attorney's fees for defendant was appropriate for plaintiff who had not made application to re-
cord medical examination and who refused to submit to examination on ground that physician refused to con-
duct it if recorded. Ebel v, Superior Court of XKem County (App. 5 Dist, 1574) 114 Cal.Rptr. 722, 39 Cal.App.3d
934, Damages €= 206{8)

8. Presence of reporter

Pursuant to discovery stamule governing mental exarninations, court reporter was not to be present at psycholo-
gist's mental examination of minor amusement park patron, for purposes of personal injury action against park.
Golfland Entertainment Centers, Inc. v. Superior Cewrt {App. 3 Dist. 2003) 133 CalRpw2d 828, 108
Cal. App.4th 739. Damages €= 206{7) '

Provision of this section that a party subjected to a physical examination at instance of an opposing party may
demand from the party causing the examination to be made a copy of a detailed written report of the examining
physician, does not constitute a sufficient substitnte for a transcript of the proceedings made by a reporter, and

. notwithstanding such section, the party submitting to the examination is entitled to have the examination con-
ducted in the presence of a reporter. Gonzi v. Superior Court of City and County of San Francisco (1959) 5t
Cal.2d 586, 335 P.2d 97. Damages €= 206(7)

9. Specificity of order

Trial court order setting rules for mental examination of minor amusement park patron, in action against park for
_personal injury, was to be modified to allow psychologist to question patron oaly about facts and circumstances
of accident not already stated in prior deposition or interview, rather that barring all questions that could elicit
parrative responses; the term “narrative” was vague, preclusion of narmrative answers did not protect patron from
having to answer questions previously asked, and outright ban prevented psychologist from asking questions ne-
cessary to form professional opinion. Golfland Entertainment Centers, Inc. v. Superior Court {App. 3 Dist. 2003)
133 Cal.Rptr.2d 828, 108 Cal. App.4th 739. Damages € 206(7)

10. Additional examinations

While provision of Code of Civil Procedure allowing discovery by means of physical or mental examination
does not limit the mamber of examinations, curmulative discovery is prohibited by separate provision of Code.
Sporich v. Superior Court (App. 2 Dist. 2000) 91 CalRpw.2d 752, 77 Cal App.4th 422, review denied. Pretrial
Procedure €= 451; Pretrial Procedure €2 453

Multiple mental examinations should not be ordered routinely pursuant to provision of Code of Civil Procedure
authorizing discovery by means of physical or mental examination. Sporich v. Superior Court {App. 2 Dist.
2000) 91 Cal.Rptr.2d 752, 77 Cal. App.4th 422, review denied. Pretrial Procedure €= 453

No good cause existed to order mental examination of convicted sex offender who was subject of petition under
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Sexually Violent Predators Act (SVPA), and thus, even if Code of Civil Procedure applies to SVPA petitions,
Code could not support order directing offender, who had already been evaluated twice pursuant to SVPA, to
submit to further examination fo ensure cumrency of evaluation; while trial on SVPA petition had been delayed
numerous times, mere passage of time did not translate into good cause for further examinations, and no show-
ing was made that offender's mental status had changed at all. Sporich v. Superior Court {App. 2 Dist. 2000} 91
Cal Rptr.2d 752, 77 Cal. App.4th 422, review denied. Mental Health £ 461

Dentist's previous request in malpractice action that patient undergo exammnation by neuropsychologist did not
preclude patient from being compelled to underge second examination by psychiatnist upon showing of good
cause. Shapira v. Superior Court {App. 1 Dist. 1990) 274 CalRptr. 516, 224 CalApp.3d 1249. Damages &~
20a(3)

11. Sufficiency of evidence
Good cause which must be shown to obtain discovery by means of a mental examination should be such that
will satisfy an impartial tribunal that the request may be granted without abuse of the inherent rights of the ad-
versary. Sporich v. Supetior Court (App. 2 Dist. 2000) 91 CalRptr.2d 752, 77 Cal. App.4th 422, review denied.
Pretrial Procedure €= 453
Requirement that good cause must be shown to warrant discovery by means of mental examination serves as a
barrier to excessive and unwamanted infrusions. Sporich v. Superior Court {App. 2 Dist. 2000) 1 CalRpir.2d
752, 77 Cal.App.4th 422, review denied. Pretrial Procedure €= 453

12. Review
Writ review is appropriate in discovery matters only to review questions that are of gemeral importance to frial
courts and the profession, and when broad principles can be enunciated to guide courts in future cases. Doyle v.

Superior Court (App. 6 Dist. 1996) 58 Cal Rptr.2d 476, 50 Cal.App.4th 1278, Mandamus €= 32

West's Ann, Cal. C.C.P. § 2032.530, CA CIV PRO § 2032.530
Current through Ch. 2 of 2008 Reg.Sess. and Ch. 6 of 2007-2008 Third Ex Sess. urgency legislation.

(C) 2008 Thomson/West
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CR.CP. Rulke 33

C
West's Colorado Revised Statutes Annotated Curreniness
West's Colorado Court Rules Annotated
Colorado Rules of Civil Procedure
Mg Chapter 4. Disclosure and Discovery (Refs & Annos)

~ RULE 33. PHYSICAL AND MENTAL EXAMINATION OF PERSONS

{(a) Order for Examinaiion. When the mental or physical condition {including the bivod group) of a party, or of
a person in the custody or under the legal control of a party, is in controversy, the court in which the action is
pending may order the party to submit to a physical or mental examination by a suitably licensed or certified ex-
aminer or to produce for examination the person in his or her custody or legal contrel. The order may be made
only on motion for good cause shown and upon notice to the person to be examined and to all parties and shall
specify the time, place, maoner, conditions, and scope of the examination and the person or persons by whom it
15 to be made.

{b) Report of Examiner.

(1) If requested by the party against whom an order is made under section {(a) of this Rule or the person ex-
amined, the party causing the examination to be made shall deliver o said other party a copy of a detailed writ-
ten report of the examiner setting out his or her findings, including results of all tests made, diagnoses, and con~
clusions, together with like reports of all earlier exarninations of the same condition. Afer delivery the party
causing the examination shall be entitled upon request {0 receive from the party against whom the order is made
a like report of any examination, previously or thereafter made, of the same condition, uniess, in the case of a re-
port of examnination of a person not a party, the party shows that he or she is unable to obtain it. The court on
motion may make an order against a party requiring delivery of a report on such terms as are just, and if an ex-
aminer fails or refuses to make a report the court may exclude the examiner's testimony if offered at the trial.

{2} By requesting and obtaining a report of the examination so ordered or by taking the deposition of the exem-

iner, the person examined waives any privilege he or she may have in that action or any other involving the

samie controversy, regarding the testimony of every other person who has examined or may thereafier examine

the person in respeet of the same mental or physical condition.

(3) This section (b} applies to examinations made by agreement of the parties, unless the agreement expressly

provides otherwise. This section {(b) does not preclude discovery of a report of an exarniner in accordance with
.the provisions of any other Rule.

CREDIT(S)

Amended off. Jan. 1, 1993,

CROSS REFERENCES

Privileges recognized only as provided, see Bvidence Rule 501.

Protective ozders concerning discovery, see Civil Procedure Rule 26.
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Refusal to submit to examination, sanctions, see Civil Procedure Rale 37.
LAW REVIEW AND JOURNAL COMMENTARIES

Back to the future-new mle 16.1: Simplified procedure for civil cases up to $140,000, Richard R. Holme,
33-May Colo.Law. i1 {2004),

Civil Remedies for Criminal Wrongs: The Colorado Public Nuisance Act. Douglas P. Price, 20 Colo.Law. 2061
{1991}

Colorade Rules of Probate Procedure. 5 Colo.Law. 47 (1976).
One Year Review of Colorado Law--1964, 42 Den.L.Cirl. 140 {1965).

Representation of Respondent Parents in Dependency or Neglect Proceedings. Cheryl M. Karstaedt and Gina B.
Weitzenkom, & Colo.Law. 753 (1979},

Representing the Mentally Retarded or Disabled Parent. 11 Colo.Law. 693 (1982).

The So-Called Independent Medical Exam: Effectively Representing [njury Victims on an Unlevel Playing
Field. Stephen H. Cook, 44 Trial Talk 12 {Dec. 1993).

Will Contests--Same Procedural Aspects. Walter B. Ash, 15 Colo.Law. 787 (1986).
LIBRARY REFERENCES
2003 Main Volume
Damages €+ 206.
Pretrial Procedure €5 451 to 457.
Westlaw Topic Nos, 1135, 307A.
C.1S, Damages §§ 328 to 340,
C.1.5. Discovery §§ 69, 1100 112,
RESEARCH REFERENCES

2008 Electronic Update
Treatises and Practice Aids

3 Colotado Practice Series § 97.86, Guidelines for Guardian Ad Litem.

4 Colorado Practice Serigs R 26, General Provisions Governing Discovery; Duty of Disclosure.
4 Co}oradc; Practice Series R 16.1, Simplified Procedure for Civil Actions.

6 Colorado Practice Series § 7.5, Scope of Discovery--Experts.

6 Colorado Practice Series § 7.435, Physical and Mental Examinations.

6 Celorado Practice Series § 7.46, Form—Motion for Physical Examination.
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7 Colorado Practice Series § 5.11, Independent Medical Examinations-- General.

7 Colorado Practice Series § 5.12, Independent Medical Examinations--"In Controversy”,
8 Colorado Practice Series App. B, Amended CR.C.P. Rules 16 and 26.

8 Colorado Practice Series App. H, Reprinted Selected Insurance Regulations.

9 Colorado Practice Series § 5.11, Limited Discovery.

1B Colorado Practice Series § 31.3, Discovery Devices Generally Compared.

1B Colorado Practice Series § 35.9, Remedial Writs—In the Supreme Court.

1B Colorado Practice Series § 31.14, Physical and Mental Examination of a Party.

1B Colorado Practice Series § 31.20, Pre-Trial Procedures--Limitations on Discovery.
1C Colorado Practice Series § 55.18, Medical--Legal Preparation.

1C Colorado Practice Series § 55.33, Disclosure and Discovery.

11 Colorado Practice Series § 16.6, Discovery,

11 Colorado Practice Series R 16 AND 16.1, and 16.1. Case Management and Trial Management and Simplified
Procedure for Civil Actions.

12 Colorado Practice Series R. 26, General Provisions Governing Discovery and the Duty of Disclosure.
12 Colorado Practice Series § 26.8, Rule 26{B}4). Trial Preparation: Experts.

12 Colorado Practice Series § 33.1, Rule 35(A). Order for Exarnination.

12 Colorado Practice Series § 35.5, Rule 35(B). Report of Exarminer.

12 Colorade Practice Series § 35.11, Motion to Compel Plaintiff to Submit to a Physical Exarnination.

12 Colorado Practice Series § 35.13, Response in Opposition to Defendant's Motion to Compel Plaintiff to Sub-
it to a Physical Examination.

12 Colorado Practice Series § 35.14, Order Denying Defendant's Motion to Compel Physical Examination.
12 Colorado Practice Series § 35.13, Motion to Compel Plainiiff to Submit to an Additional Examination.

12 Colorado Practice Series § 35.16, Order Granting Motion to Compel Plaintiff to Submit to an Addizional Ex-
amination.

12 Colorado Practice Series § 33.17, Response in Opposition to Defendant's Motion to Compel Plaintiff to Sub-
mit to an Additional Examination.

12 Colorado Practice Series § 35 ."19, Motion for Protective Order.
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12 Colorado Practice Series § 33.20, Motion to Allow Third Party to Observe Court Ordered Mental Examina- Hon.

12 Colorado Practice Series § 35.21, Motion te Compel Report of Examiner or to Exclude the Examiner's Testi-
mony.

12 Colorado Practice Series § 35.22, Motion to Disqualify Examiner.

12 Colorado Practice Series § 37.19, Motion for Sanctions Against Plaintiffs for Failure to Comply With
C.R.C.P. Rule 35 Order for Examinations [C R.C.P. Rule 37(B)}(2)].

18 Colorado Practice Series § 15.6, Mandamus.

19 Colorado Practice Series § 12.31, Physical and Mental Examinations.

19 Colorado Practice Series § 28.28, Fitness of the Parents--Physical or Mental Conditions.
3A Colorado Practice Series App. K, K Selected Colorado Rules.

7A Colorado Practice Series § 49.10, Required Pip Coverage--Health Care Benefits--Independent Medical Ex-
aminations--General and Hisforical Considerations.

NOTES OF DECISIONS

Condition in controversy 3
Construction and application 1
Construction with other law 2

Duty of examining physieian 10
Evidentiary privileges 6

Failure to appear for examination 14
Good cause for examination 4
Identity of examining physician 9
Immunity 11

Inappropriate conduct 12
Mandamus 17

Multiple examinations 15

Notiece 7

Order 8

Privileges 6

Psychiatric or psychological examination 5
Report of examining physician 13
Summary judgment 16

1. Construction and application

When mental or physical condition of party is in controversy, court in which action is pending may order party
to subrnit to physical or mental examination by physician. Borquez v. Robert C. Ozer, P.C., App.1995, 923 P24
166, rehearing denied, certiorari granted, affirmed in part, reversed in part 940 P.2d 371. Damages €= 206(1)
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Ruie authorizing court to order party to submit to physical or mental examination requires that either the pariy's
physical or mental condition be in controversy and that movant show good cause before the court may order that
a party submit to examination, Tyler v. District Court In and For Adams County, 1977, 561 P.24 1260, 1932
Colo. 31. Pretrial Procadure €552 451; Pretrial Procedure €= 453

Rule relating to physical examination of parties is imited o medical examinations conducted at request of
parties, and the reports, copies of which are subject to production, are reports made by physictans as result of
such examination. Palmer Park Gardens, Inc. v. Potter, 1967, 425 P.2d 268, 162 Colo. 178. Damages €= 206(5)

2. Construction with other law

Where there had been a waiver of doctor-client privilege under Federal Civil Procedure Rule, the privilege could
nat be claimed under state law. Bethel v. Thornbrough, 1962, 311 F.2d 201. Witnesses €~ 184(2)

Historically Colorado rule relating to physical examination of party was modeled after Rule 35 of the Federal
Rules of Civil Procedure and is identical except for a waiver of privilege provision which was not adopted by
Colorado. Palmer Park Gardens, Inc. v. Potter, 1967, 423 P.2d 268, 162 Colo, 178, Damages €= 206(1)

3. Condition in controversy

Determination of a motion filed pursuant to rule permitting court to order, upen showing of good cause, a mental
examination of a party whose mental condition is in controversy lies within the sound discretion of the trial
court. People ex rel. A.W.R., App.2000, 17 P.3d 192, certiorari denied. Pretrial Procedure €29 453

Plaintiff's general allegations of mental suffering, mental anguish, and emotional distress do not place his or her
mental condition i controversy under rule allowing trial court to order party to submit to physical or mental ex-
emination by physician when physical or mental condition of party is in coniroversy. Borquez v. Robert C. Ozer,
P.C., App.1995, 923 P.2d 166, rehearing dended, certiorar granted, affirrned in part, reversed in part 940 P.2d
371. Damages £~ 206(2)

Trial court may require parties to disclose at some stage prior to trial, such as in a pretrial statement or at a pre-
trial conference, whether they intend to present testimony as to their own physical or mental condition, and, if
50, to make presentation of that testimony conditional on parties’ making available to opposing party substance
of that testimony, including any treatment records pertaining thereto, Clark v. District Court, Second Judicial
Dist.,, City and County of Denver, 1983, 668 P.2d 3. Pretrial Procedure €52 30; Pretrial Procedure €= 744

A plaintiff's general allegations of mental suffering, mental anguish, emotional distress and the like do not place
his mental condition in controversy under rule authorizing court to order party to submit to mental or physical
examination. Tyler v. District Coust In and For Adams County, 1977, 561 P.2d 1260, 193 Celo. 31, Damages
€2 206(2)

Complaint seeking general damages for past mental suffering did not put petitioner's present mental condition in
controversy under rule authorizing court to order party to submit to mental examination. Tyler v. District Court
In and For Adams County, 1977, 561 P.2d 1260, 193 Colo. 31. Damages £~ 206(2)

That litigant's mental congdition may bear on his credibility as a witness does not place his mental condition in
controversy within rule authorizing court to order party to submit to mental examination, Tyler v. District Court
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In and For Adams County, 1977, 561 P.2d 1260, 193 Colo. 31. Pretrial Procedure €5 453

Where plaintiff alleged in his complaint that he had suffered personal injuries as a result of defendant's acts,
plaintiff placed his physical condition in controversy and defendant, without further showing, had good cause to
move court to order plaintiff to submit to physical examination. Braxton v. Luff, App.1976, 558 P.2d 444, 38
Colo.App. 451, Damages €~ 206(2)

4. Good cause for examination

A motion for physical examination is addressed to sound discretion of trial court, and it is necessary to demon-
strate good cause therefor. Hildyard v. Western Fasteners, Inc., App.1974, 522 P.2d 596, 33 Colo.App. 396.
Damages €2 206(2}

Refusal of defendant's request for an examination by a physician in same specialty 2s each physician who had
examined and treated plaintiff was not an abuse of discretion, though none of doctors who examined plaintiff
were in complete agreement as to whether cervical sprain caused a nerve disorder, circulatory disorder, or both,
where there was no indication that examination by additional physicians would resolve uncertainty, and physi- -
cian selected by defendants was allowed to make two separate examinations. Hildyard v. Western Fasteners,
Inc., App.1974, 522 P.2d 596, 33 Colo.App. 396. Damages €= 206{6)

Refusal to force psychiatric examination of divorced wife was not sbuse of discretion in absence of evidence ne-
cessitating such an examination. Kane v. Kane, 1964, 391 P.2d 361, 152 Colo. 440. Divorce € 86

5. Psychiatric or psychological examination

Juvenile court did not abuse its discretion in denying foster mother's motion for a psychological examination of

. biological mother, in dependency and neglect proceeding; prior order required biological mother to participate in
parent-child interactional evaluation, which would adequately address impact of mother's mental health on her
relationship with child, and mother had already undergone several psychological examinations before filing of
dependency and neglect proceeding and one of these evalnations had been updated. People ex rel. AWR,,
App.2000, 17 P.3d 192, certiorari denied. Infants €= 208

Participants in proceedings conducted under statute pertaining to release from commitment after verdict of not
guilty by reason of nsanity do not have broad right of discovery as provided in rules of civil procedurs; proced-
ure in such proceedings is so inconsistent or in conflict with rules of civil procedure as to make discovery rules
inapplicable. Peaple v. District Court In and For Tenth Judicial Dist., 1976, 557 P.2d 414, 192 Colo. 223. Pretri-
al Procedure €== 21

Procedures set oul in statutes pertaining to release from commitment after verdict of not guilty by reason of in-
sanity are addressed to discretion of trial court and permit all participants to prepare adequately for the hearing
and, upon a proper showing, trial court may use or authorize use of suitable discovery procedures reasonably
fashioned to elicit facts necessary to help court dispose of matter as law and justice may require, even though
there is no broad right of discovery as provided in rules of civil procedure. People v. District Court In and For
Tenth Judicial Dist., 1976, 557 P.2d 414, 192 Colo. 225. Mental Health €= 440

Triai court has power to order psychiatric examination of parties to divorce action even thongh nules of civil pro-
cedare do not so provide. Kane v, Kane, 1964, 391 P.2d 361, 154 Colo. 440. Divorce €= 86
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Onmotion to vacate interlocutory decree of divorce or ground that defendant busband was insane at time of puz-
ported service of summons and complaint and throughout pendency of action and at time of alleged commission
of acts relied upon as grounds for divorce, requiring husband who had absented himself from the siate, to submit
to an examination within the jurisdiction of the court by psychiatrists or physicians selected by wife as a condi-
tion to the admission i evidence of depositions of physicians who had examined husband in another state was
net error. Richardsen v. Richardson, 1951, 236 P.2d 121, 124 Colo. 240. Divorce €5 161

6, Evidentiary privileges

Where defendant during his deposition admitted, in response to questions from conservator's attorney, that he
had received medical treatment by psychiatrist and psychologist during various periods, testimony was sufficient
to establish privileged characier of records pertaining to his prior treatment, and thus it was incumbent upon
conservator to overcome defendant's prima facie showing of privilege by demonstrating that defendant either ex-
pressly or impliedly waived privilege. Clark v. District Court, Second Judicial Dist., City and County of Denver,
1983, 668 P.2d 3. Pretrial Procedure €= 410

Where a conservator, as plaintiff in wrongful death action, placed defendant's physical or mental condition in is-
sue by alleging his prior mental problems, including alcohol and dmg abuse, as basis of her claims for relief
against defendant, but defendant in his answer denjed labilty allegations and did nof agsert his physica! or men-
tal condition as an affimmative defense to conservator's claim, defendant's answer could not be construed as 2
manifestation of his intent to forego confidentiality attaching to his communications to a treating psychiairist or
psychologist, nor was his answer denying liability inconsistent with claim of privilege with respect to the com-
miunications. Clark v. District Court, Second Judicial Dist , City and County of Denver, 1983, 668 P.2d 3. Wit-
nesges €= 2195)

7. Notice

Defendant seeking to obtain order for independent psychological examination of plaintiff did not violate rule re-
quiring reasonable effort to confer with opposing counsel concerning matter before seeking motion where before
requesting order defendant first made unsuccessful effort by stipulation to examine plaintiff, plaintiff refused to
appear for second examination, and plaintiff was without counsel for 10~month period prior to hearing to ad-
dress examinations that were to follow. Newell v. Engel, App.1994, 899 P.2d 273, rehearing denied, certiorari
denied. Damages €= 206(2)

The rnotice provisions of rule authorizing court to order party to submit to physical or mental examination are
mandatory and, absent proper notice, court may refuse to order a physical or a mental examination. Tyler v. Dis~
trict Court In and For Adams County, 1977, 561 P.2d 1260, 193 Colo. 31. Pretrial Procedure €7 435

8. Order
Grant of motion for independent psychiatric examination did not fail to conform with rule requiring that order
granting motion specify time, place, manner, conditions, and scope of examination where parties at later hearing
clarified details of exarnination and party to be exarnined raised no objection on that ground before festing oc-
curred. Newell v. Engel, App.1994, 899 P.2d 273, rehearing denied, certiorari denied. Damages €5 206{5)

In action for personal injuries sustained in antomobile accident, order requiring plaintiff to submit to physical
examination was not defective in failing to set forth all details of examination where order specified date by
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CRCP Rule 33

which examination had to be made and physician who was to make examination and plaintiff raised no objection
to being subjected to physical examination, to scope of examination, or to doctor who was to perform examina-
tomn. Braxton v. Luff, App.1976, 558 P.2d 444, 38 Colo.App. 451. Damages €522 206(5)

9. Identity of examining physician

Fact that certain doctors allegedly testify only for the defense in matters of personal injury is relevant only to
welght and credibility and dees not demand disqualification of such a doctor to meke examination and testify,
and cross-examination affords full protection to the plaintiff's rights. Timpte v. District Court In and For City
and County of Denver, 1966, 421 P.2d 728, 161 Colo. 309. Damages €2 206(6); Evidence €= 571{10); Wit~
nesses €5 35

Court may, on a finding, sustained by showing of bias and prejudice, reject a particular physician designated by
defendant for examination of plaintiff and order defendant to submit the names of other physicians. Timpte v.
District Court In 2nd For City and County of Denver, 1966, 421 P.2d 728, 161 Colo. 309, Damages €= 206(6)

Defendant's right to designate physician for physical examination of a plaintiff is subject to protective orders by

court such as, among others, those limiting the number of doctors who may examine, those providing whe may

be present at examinations, including plaintiff's attorney if court deerns it wise, and those setting the time, type,

place, scope and conduct of examination. Timpte v. District Court In and For City and County of Denver, 1966,
421 P.2d 728, 161 Colo. 309. Damages €~ 206(6)

S0 long as plaintiff may select his own doctor to testify as to his physical condition, fundamental fairmess dic-
tates that a defendant shall have the same right, in absence of agreement by parties, to select who the examining
physician will be. Tinpte v. District Court In and For City and County of Denver, 1966, 421 P.2d 728, 161
Colo. 309, Damages €= 206(6)

10. Buty of examining physician

Whether psychiatrist had 2 duty to avoid causing former insured harm during independent psychiatric examina-
fion conducted in insured's action agzinst her insurer could not be determined from trial record, requiring re-
mand in action brought by insured against the psychiatrist. Dalton v. Miller, App.1999, 984 P.2d 666, rehearing
denied, certiorari denied. Appeal And Error €= 1173(6)

Physician examining patient, at request of defendant in persenal injury lawsuit brought by patient, owed patient

duty of care to not subject her to tests of lower back capabilities which would cause her harm; physician had

knowledge of patient's susceptibilities through presence of scars from earlier back operations, and patient's med-

ical history of back problems and surgery. Greenberg v. Perkins, 1993, 845 P.2d 530. Health €552 705(1) -

11, Tmroonity

Quasi-judicial bommnity is generally not extended to an examination conducted at the request of cne of the
parties 1o the litigation. Dalton v. Miller, App.1999, 984 P.2d 666, rehearing denied, certiorari denied. Health
€= 709(1)

Professionals conducting an independent medical or psychiatric examination, pursuant to discovery nile perrit-
ting such examinations, are not entitled o absolnte quasi-judicial imrounity for their activities. Dalton v. Milier,
App.1999, 984 P.2d 666, rehearing denied, certiorari denied. Health €= 770
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Psychiatrist who conducted independent medical examination of insured in insured's action against her insurer
was entitled to absohne witness immunity, in action alleging, inter alia, misrepresentation and deceit, invasion
of privacy, intentional infliction of emotional distress, and outrageous conduct, in cormection with statements
psychiatrist made during his videotaped trial preservation deposition testimony that would have been played at
trial in licu of actual testimony as well as contents of report he prepared for insurer. Dalton v, Miiler, App.1999,
984 P.2d 666, rehearing denied, certiorari dended. Damages € 57 49; Frand €= 36; Torts €2 359

12. Inappropriate conduct

Psychiatrist who conducted independent psychiatric examination of insured in insured's action against her in-
surer was not entitled to absolute quasi-judicial irmunity, in action alleging, inter alia, misrepresentation and
deceit, invasion of privacy, intentional infliction of emotional distress, and outrageous conduct, in connection
with his conduct during the examination and alleged discrepancies between his report to insurer and videbtaped
deposition testimony. Dalton v, Miller, App.1999, 984 P.2d 666, rehearing denied, certiorari denied. Damages
©= 57.49; Fraud €= 36; Torts €= 359

13. Report of examining physician

Posiconviction relief motions must be filed in the court rendering the sentence becanse that court maintains the
records relating to the conviction and sentence. Leske v. Golder, App.2003, 124 P.3d 863, rehearing denied, cer-
tiorari denied 2005 WL 3739698, Criminai Law ©~> 1587

Physician's medical report was not discoverable under rule governing report of examining physician when exam-
inztion was not "of the same condition” as required by rule. Phillips v. District Court In and For Second Judicial
Dist;, 1978, 373 P.2d 553,.194 Colo. 455. Pretrial Procedure €~ 370

Therte wag no error in pertnitting treating physician to testify concerning treatment of plaintiff where defendant

had been furnished with copy of only report made by physician of medical examination of plaintiff and his fur-

ther visits with plaintiff were for the purpose of treatment only, a report of which be was not required to furnish
under rule. Palimer Park Gardens, Inc. v, Potter, 1967, 425 P.2d 268, 162 Colo. 178. Damages €= 206(5)

14, Failure to appear for examination
Dismissai with prejudice of plaintiff's personal injury complaint was proper sanction and not abuse of discretion,
where, without warning or explanation, plaintiff failed to appear for six scheduled physical examinations, in-
cluding one exarmination scheduled pursuant to court order stating that case would be dismissed if he did not
submit to examination by specified date. Braxton v. Luff, App.1976, 558 P.2d 444, 38 Colo.App. 451, Damages
e 206(8)

15. Multiple examinations
Rule permitting court to order, upon showing of good cause, a mental examination of a party whose mental con-
dition is in controversy does not limit a party {0 one examination; a second examination may be ordered if there
is a substantial time between the initial examination and the irial. People ex rel. AW.R., App.2000, 17 P.34 192,
certiorart denied. Preirial Procedure 453

16. Summary judgment
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C.R.C.P. Rule 35

Summary judgment affidavit from expert who reviewsd psychiatrist's performance and found that it did not fall
below prevailing professional standards did not establish that former insured was not harmed by psychiatrist
during independent psychiatric examination held in insured's action ageinst insurer; expert reviewed psychiat-
rist’s written report and videotaped trial preservation deposition, but because he was provided no informatien
concerning the actual conduct of the exarmination, he could not render an opinion as to what had transpired dur-
ing examination. Dalton v. Miller, App.1999, 984 P.2d 666, rehearing denied, certiorari denied. Judgment €=
185.3(21)

17. Mandamus
Mandamus was proper remedy for obtaining velief from order of district court that petitioner submit to mental
and psychiafric examinations, Tyler v. District Court In and For Adams County, 1977, 561 P.2d 1260, 193 Colo.
31, Mandarmus €% 32

Rules Civ. Proc., Rule 35, CO ST RCP Rule 35

Current with amendments received through March 15, 2008
Copr © 2008 Thomson/West

END OF DOCUMENT
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Page 1
Practice Book 1998, § 13-11

C
Connecticut General Statutes Annotated Curreniness
Rules for the Superior Court (Refs & Annos)
=z Procedure in Civil Matters
5@ Chapter 13. Discovery and Depositions

-+ § 13-11. Requests for Production, Inspection and Examination-—-Physical or Mental Examination

{a) In any civil action, in any probate appeal, or in any administrative appeal where the judicial austhority finds it
reasonably probable that evidence outside the record will be required, in which the mental or physical condi-
tion of a party, or of a person in the custody of or under the legal control of 2 party, is material to the prosecu-
tion or defense of said action, the judicial suthority may order the party to submit o a physical or mental ex-
amination by a physician or to produce for examination the person in the party's custody or legal control.

(b) In the case of an action to recover damages for personal injuries, any party adverse to the plaintiff may file
and serve in accordance with Sections 10-12 through 10-17 a request that the plaintiff submit to 2 physieal or
mental examination at the expense of the requesting party. That request shall specify the time, piace, manner,
conditions and scope of the examination and the person or persons by whom it is to be made. Any such request
shall be complied with by the plaintiff unless, within ten days from the filing of the request, the plaintf¥ files in
writing an objection thereto specifying to which portions of said request objection is made and the reasons for
said objection. The objection shall be placed on the short calendar list upon the filing thereof. The judicial au-
thority may make such order as is just in connection with the request. No plaintiff shall be compelled to undergo
a physical examination by any physician to whom he or she objects in writing.

{e) In any other case, such order may be made only on motion for good cause shown to be heard at short calen-
dar. The motion shall specify the time, place, manner, eonditions and scope of the examination and the person
or persons by whom it is to be made.

(d) If requested by the party against whom an order is made under this rule, or who has voluntarily agreed to an
examinatien, the parfy causing the examination to be made shall deliver to such party a copy of a written re-
port of the examining physician, setting out the findings, including results of alf tests made, diagnoses and con-
clusions, together with like reports of all earlier examinations of the same conditien. After delivery the party
causing the examination shall be entitled upon request to receive from the party against whom the order is
made, or who has voluntarily agreed to an examination, a like report of any examinatien, previously or there-
after made, of the same condition. The judicial anthority on motion may make an order requiring delivery by a
party of a Teport on such terms as are just, and if a physician fails or refuses to make a report the judicial an-
thority may exclude the physician's testimony if offered at the trial.

fe} By requesting and obtaining a report of the examination so ordered or by taking the deposition of the exam-
iner, the party examined waives, in that action, or in any other action involving the same controversy, any priv-
ilege he or she may have regarding the testimony of every other person whe has examined or may thereafier ex-
amine the party in respect to the same mental or physical condition.

(f) This section does not preclude discovery of a report of an examining physician or the taking of a deposition
of the physician in accordance with the provisions of any other section of this chapter.

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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Practice Book 1998, § 13-11

Practice Book 1998, § 13-11, CTR SUPER CT CIV § 13-11

Current with amendments received through 10/01/2007.

Copr © 2008 Thomson/ West

END OF DOCUMENT

© 2008 Thomson/West. No Claim to Qrig, US Gov. Works.

http://web2. westlaw.com/print/printstream.aspx ?sv=3Split&pri=HTMLE&mt=Utah&vr=2 0&prid... 3/1p2008



DELAWARE

48



Page 2 of 3

DE R CH CT Rale 35 Page 1
Chancery Court Rules, Rule 35

c

West's Delaware Code Annotated Currentness
Delaware Rules of Court
mg Chancery Court Rules
fg V. Depositions and Discovery

~+RULE 35. PHYSICAL AND MENTAL EXAMINATION OF PERSONS

(a} Order for Examination. When the mental or physical cendition (including the
blood group) of a party, or of a person in the custody or under the legal control
of a party, is in controversy, the Court in which the action is pending may order
the party to submit to a physical or mental examination by a suitably licensed or
caertified examiner or to produce f£or examination the person in the party’'s custody
or legal contrxel. The order may be wmade only on motion for good cause and upen
notice to the person to be examined and to all parties and shall specify the time,
place, manner, conditions, and scope of the examination and the person or persons
by whom it is to be made.

{(b) Report of Examiner.

{1} If regquested by the party against whom an order is made under Rule 33 (a} or
the person examined, the party causing the examination to be made shall deliver to
the reguestor a copy of a detailed written report of the examiner setting out the
examiner's findings, including results of all tests made, diagnoses and conclu-
siong, together with like reports of all sarlier examinations of the same condi-
tion. After delivery the party causing the examination shall be entitled upon ze-
quest to receive from the party against whom the order is made a like report of
any examination, previously or thereafter made, of the same conditien, unless, in
the ¢case of a report of ewxamination of a person not a party, the party shows that
such party is unable to cobtain it. The Court on motion may make an order against
& party requiring delivery of a report on such terms as are just, and if an exam-
iner falls or refuses to make a report the Court may exclude the examiner's testi-
mony if offered at the trial.

(2) By recguesting and obtaining a report of the examination so ordered or by tak-
ing the depositien of the examiner, the party examined waives any privilege the
party may have in that action or any other involving the same controversy, regard-
ing the testimony of every other person who has examined or may thereafter sxamine
the party 1n respect of the same mental or physical conditien.

{3) This paragraph applies to examinations made by agresment of the parties, un-
less the agreement expressly provides otherwise. This paragraph does nct preclude
discovery of a report of an examiner or the taking of a deposition of the examiner
in accordance with the provisions of any other rule.
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DER CH CT Rule 35

Page 2
Chancery Court Rules, Rule 35

Chancery Court Rule 35, DE R CH 7 Rule 35

Current with amendments received through 1/1/2008

Copr. ¥ 2008 Thomson/West.

END OF DOCUMENT
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Westlaw

DC R RCP Rule 35 Page 1
Superior Cout Rules — Civil (SCR-Civil) Ruale 35

&
WEST'S DISTRICT OF COLUMBIA RULES OF COURT
SUPERICR COURT RULES OF CIVIL PROCEDURE
¥. DEPOSITIONS AND DISCOVERY

Copr. © 2007 Thomson/West. No claim to orig. U.S. govt. works,
Current with amendments received through 7/1/2007
RULE 35, PHYSICAL AND MENTAIL EXAMINATIONS OF PERSONS

{a) Order for Examination. When the mental or physical condition of a party or of a person in the custody or
under the legal confrol of a party, is in controversy, the Court may order the party to submit to a physical or
mental examination by a suitable licensed or certified examiner or to produce for examination the person in
the party's custody or legal control. The order may be made only on motion for good cause shown and upon no-
tice to the person to be examined and to all parties. A showing of good cause shall include specified allegations
of a mental or physical condition that is materal o the Court’s determination of an issue in the case. The order
shall specify the time, place, manner, conditions, and scope of the examination; the person or persons by whom
it is to be made; and it shall set forth the limifatons on the use and dissemination of the examination report s
appropriate under the circumstances of the case.

(b) Report of Examiner.

(1) Unless otherwise ardered, the report of the examination shall be served on each party but shall not be filed
with the Court.

{2) This paragraph does not preclude discovery of a report of an examiner or the taking of a deposition of the ex-
aminer in accordance with the provisions of any other Rule.

Comment
While this Rule by its terms provides a general framework for examinations where z person's physieal or
mental condition is in controversy, it is not intended to preclude the use of court-ordered medical, genetic blood
and tissue grouping tests where such tests are relevant to matters at issue. These tests, when used to establish
parentage, are specifically authorized by D.C. Code § 16-2343.
Civil Rule 35
DCRRCP Rule 35

END OF DOCUMENT
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Westlaw:

Fla.R.Civ.P. Rule 1360 Page |

P
West's Florida Statutes Annotated Currentness
Florida Rules of Civil Procedure (Refs & Annos)
= Rule 1.360, Examination of Persons

{a} Request; Scope.

(1) A party may request any other party to submit to, or to produce a person in that other party’s custedy or
legal conirol for, examination by a qualified expert when the conditicn that is the subject of the requested ex-
antination is in coniraversy,

(A) When the physical condition of a party or other person under snbdivision (a)(1) is in controversy, the re-
quest may be served on the plaintiff without leave of court after commencement of the action, and on any
other persen with or afier service of the process and initial pleading on that party. The request shall specify
a reasonable tirne, place, mamner, conditions, and scope of the examination and the person or persons by
whom the examination is to be made. The party to whom the request is directed shall serve a response with-
in 30 days after service of the request, except that a defendant need not serve a response until 45 days after
service of the process and initial pleading on that defendant. The court may allow a shorter or longer time.
The response shall state that the exarnination will be permitted as requested unless the request 15 objected to,
in which event the reasons for the objection shall be stated.

{B) In cases where the condition in controversy is not physical, a party may move for an examination by a
qualified expert as in subdivision {a){1). The order for examivation shall be made only after notice to the
person fo be examined and to all parties, and shall specify the time, place, manner, conditions, and scope of
the examination and the person or persons by whom it is to be made,

(C) Any minor required to submit to examdination puzsuant to this rule shall have the right to be accompan-
ied by a parent or guardian at all times during the examination, except upon a showing that the presence of a
parent or guardian ig likely to have a material, negative impact on the minor's examination,

{2} An examination under this rule is authorized only when the party submitting the request has good cause for
the examination. At any hearing the party submitting the request shall have the burden of showing good cause,

(3) Upon request of either the party requesting the examination or the party or person to be examined, the
court may establish protective rules governing such examination.

(b) Report of Examiner.
(1) If requested by the party to whom a request for examination or against whom an order is made under sub-
division (a)(1){A) or (a)(1)}{B) or by the person examined, the party requesting the examination to be made
shall deliver to the other party a copy of a detailed written report of the examiner setfing out the examiner's

findings, including results of all tests made, diagnosis, and conclusions, with similar reports of ail earlier ex-
sminations of the same condition. After delivery of the detailed written report, the party requesting the exam-
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Fla.R.Civ.P. Rule 1.360 Pagel

ination to be made shall be entitled upon reguest to receive from the party to whom the request for examina-
tion or against whom the order is made a similar report of any examination of the same condition previously
or thereafter made, unless in the case of a report of examination of 2 person not a party the party shows the in-
ability to obtain it. On motion, the cowrt may order delivery of a report on such terms as are just; and if an ex-
aminer fails or refuses to make a report, the court may exclude the examiner's testimony if offered at the trial,

{2y By requesting and obtaining a report of the examination so ordered or requested or by taking the depos-
ition of the examiner, the party examined waives any privilege that party may have in that action or any other
invoiving the same controversy regarding the festimony of every other person whe has examined or may
thereafter examine that party concerning the same condition.

{3} This subdivision applies to examinations made by agreement of the parties unless the agreement provides
otherwise, This subdivision does not prechude discovery of a report of an examiner or taking the deposition of
the exarmniner in accordance with any other rule.

(¢} Examiner as Witness. The examiner may be called as a witness by any party to the action, but shall not be
identified as appointed by the court.

CREDIT(S)

Amended July 26, 1972, effective Jan, 1, 1973 (265 So.2d 21); Oct. 6, 1988, effective Jan. 1, 1985 (336 So.2d
974); July 16, 1992, effective Jan. 1, 1993 (604 So.2d 1110); July 7, 1995, effective Jan. 1, 1996 (563 So.2d
1047y, Nov. 22, 1995, effective Jan. 1, 1996 (663 So.2d 1049); Sept. 27, 2007, effective Jan. 1, 2008 {566 So.2d
943

COMMITTEE NOTES

1972 Amendment. Derived from Federal Rule of Civil Procedure 35 as amended in 1970. The good cause
requirsment under this rale has been rsiained so that the requirements of Schlagenhouf v. Holder, 379 US,
104, 85 8.Ct, 234, 13 L.Ed.2d 152 (1964), have not been affected. Subdivision (b} is changed to make it
clear that reports can be obtained whether an order for the examination has been entered or not and that all
earlier reports of the same condition can also be obtained.

1988 Amendment. This amendment to subdivision (&) is intended io broaden the scope of mule 1.360 to ac-
commuodate the examination of a person by experts other than physicians.

AUTHORS COMMENT--1967

Rule 1.360 is the same as former Rule 1.29, 1954 Rules of Civil Procedure and quite similar to Federal Rule
35. As such, 2A Barron and Holtzoff, Federal Practice and Procedure, Rules Edition (West 1961) should be
consulted.

1t should be noted that the order of the court may be made only on good cause shown, and faiture to show
good cause by the moving party will defeat the issuance of the order. By operation of Rale 1.380(b)(2)(iv),
a party is protected from arrest for disobeying an order under this rule, although remaining subject to the
other consequences for failure to comply with the order.

Under the practice heretofore in Florida many attorneys have arranged between themselves for exarinations
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Fla.R.Civ.P, Rule 1.360 Page 3

without the entry of any order and such practice is not prohibited by this rule. The order provided for under
this rule makes it possible to obtain a copy of the physician's report. This mule is not mandatory, the granting
of the order is discretionary.
If the examined party takes advantage of this rule, he becomes obligated to furnish all of his medical re-
ports. The plaintiffs physician holds the key to this rule because if he refuses to make the report available
the only penalty is that his testimony is barred. Thus the examined person could obtain from: the defendant
the report of the defendant's physician and then not furnish reports made by his, the plaintiff's physiciar if
that physician fails or refuses to make such report.

HISTORICAL NOTES

Source:

1554 RCP 1.26. Title shortened from “Examination. Physical and mental examination of parties snd examina-

tion of property.”

Prior Provisions:

Law. 1950 Common Law Rule 28, Derived from Federal Rule 35.

Equity. Laws 1931, ¢. 14658, § 47; Comp.Gen Laws 1936 Supp., § 4921(3); F.S.A, § 63.47; 1950 Equity Rule
47{d) (Depositions de bene esse--optional procedure). Superseded by 1954 RCP 1.21 to 1.31.

Law and equity. 1954 RCP 1.29. Derived from 1950 Common Law Rule 28,

CROSS REFERENCES
Aprplication to probate and grardianship proceedings, see Probate Rule 5,080,
Patient records, persons to whom copies are to be furnished, see F.5.A. § 455.667.
Refusal to permit discovery, see Civil Procedure Rule 1.380.

LAW REVIEW AND JOURNAL COMMENTARIES

Compulsory examinations re-examined. Joel Miller, 56 Fla.B.J, 700 (1982).

Discovery of medical experts' records in connection with compulsory medical examinations. Michael Snowden,
66 Fla.B.J. 50 (Jan. 1652},

Faults in Florida no-fanlt divorce. Virginia Anne Church, 45 Fia B.J. 568 (1971).

Patemity suits, blood tests and the law. Raymond T. Elligett, Jr., 57 Fla.B.J. 715 (1933).
Rules of Civil Procedure. M. Minnette Massey, 16 U.Miami L.Rev. 591, 622 to 627 (1962).
Statutory maTiage counseling. Richard T. Shankweiler, 45 Fla.B.J. 566 (1971).

Survey of Florida Law,
M. Minnctte Massey, Nancy Little Hoffmann aud Larry C. Linder, 28 UMiami L.Rev. 257 (1974).
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FlaR.Civ.P. Rule 1.360 Page 4

M. Minnette Massey and Joseph P. Klock, Jr., 26 UMiami L Rev, 469 (1972).

Why third-party observers should be excluded from Rule 1.360 psychological examinations. Lyndall Lambert,
26 T'rial Advocate Quarterly 6 (Winter 2007).

Weork-product privilege in a nutshell. Judge Thomas D. Saways, 67 Fla.B.J. 32 (July/Aug. 1593).
LIBRARY REFERENCES
FPretrial Procedure€== 451-457.
WESTLAW Topic No. 307A.
C.18. Discovery §§ 6%, 110-112.
RESEARCH REFERENCES
ALR Library

84 ALR 4th 558, Right of Party to Have Attorney or Physician Present During Physical or Mental Examination
al Instance of Opposing Party.

7 ALR 3zd 881, Right of Party to Have His Attorney or Physician, or a Counrt Reporter, Present During His
Physical or Mental Exaruination by a Court-Appeinted Expert,

86 ALR Znd 138, Pretrial Deposition-Discovery of Opinions of Opponent’s Expert Witnesses.

71 ALR 2nd 973, Court's Power to Order Physical Examination of Personal Injury Plaintiff as Affected by Dis-
tance or Lecation of Place of Examination.

108 ALR 142, Power to Require Plaintiff to Submit to Physical Examination.

Encyclopedias

Intentional Spoliation of Evidence, 18 Am. Jur. Proof of Facts 3d 515.

Proof of Failed Back Syndrome, 59 Am. Jur. Proof of Facts 3d 203.

Waiver or Preclusion of Issue Not Preserved Below, FL Jur, 2d Appellate Review § 97,

Absence of Other Sufficient Remedy; Adequate Remedy by Appeal, FL Jur. 2d Appellate Review § 461.
Evidence; Depositions and Discovery, FL Jur. 2d Decedents’ Property § 482, .
Medical Recards, FL Jur. 2d Discovery & Depositions § 34.

Where Expert Not Expected to be Called as Witness, FL Jur, 2d Discovery & Depositions § 89.

Scope and Types of Examination Permitted, FL Jur. 2d Discovery & Depositions § 160,

Conduct of Examination, FL Jur. 2d Discovery & Depositions § 102.

© 2008 Thomson/West. No Claim {o Orig. U.S, Govt. Works.

http://web2. westlaw .com/print/printstream. aspx rs= WL W8.03 &prii=HTMLE&fn=_top&sv=Split... 3/E3/2008



Page 6 0f 29

Fla.R.Civ.P. Rule 1.360 Page 3

Conduct of Examination--Place, FL Jur. 2d Discovery & Depositions § 103.

Conduct of Examination—Persons Who May Attend, FL Jur. 28 Discovery & Depositions § 104,

Reports of Examiners, FL Jur. 2d Discovery & Depositions § 105.

Motion for Order Compelling Discovery—Grounds for Motion, FL Jur. 2d Discovery & Depositions § 163,
Contempt, FL Jur. 2d Discovery & Depositions § 177.

Sanctions for Failure to Submit to or Produce Ancther for Examination, FL Jur. 2d Discovery & Depositions § 178,
Fimess of Parent as Issue, FL Jur, 2d Family Law § 807.

Social Investigation and Study, FU Tur. 24 Family Law § 952,

Discovery, Generally, FL Jur. 2d Family Law § 965.

Expert Witnesses, FL Jur, 2d Farmily Law § 987.

Forms

Florida Pleading and Practice Forros § 3:2, Scope of Discovery.

Florida Pleading and Practice Forms § 2:133, Procedural Guide.

Florida Pleading and Practice Fomns § 3:134, Checklist—Procedural Steps in Connection With Examination of
Persons [Fla. R. Civ. P. 1.360].

Florida Pleading and Practice Forms § 3:135, Stipulation--For Physical Examination of Plaintiff {Fla. R. Civ. P,
1.360].

Florida Pleading and Practice Forms § 3:136, Motion--For Order Directing Plaintiff to Submit to Physical Ex-
amination [Fla. R. Civ. P. 1.360).

Florida Pleading and Practice Forms § 3:138, Affidavit--By Attorney--In Support of Motion for Order Directing
Plaintiff to Submit to Physical Examination [Fla. R. Civ. P. 1.360].

Fiorida Pleading and Practice Forms § 44:230, Physical and Mental Examinations.
1 La Coe's Forms for Pleading Under Fla. Rules of Civ. Pro. R 1.280(246), Privileged Medical Information,

2 La Coe's Forms for Pleading Under Fla. Rules of Civ. Pro. R 1.360(10), Confidentiality or Privacy of Examin-
ation or Resuits.

Treatises and Practice Aids

1 Florida Practice Series § 503.5, Psychotherapist-Patient Privilege--Exceptions.

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://web2.westlaw com/print/printstream.aspx 7rs=WLW8.03&prit=HTMLE&fo=_top&sv=Split... 3/38/2008



Page 70f29

Fla.R.Civ.P. Rule 1,360 Page 6

1 Florida Practice Series § 503.7, Docior-Patient Privilege.
3 Florida Practice Series § 360.1, Request for Bxamination,
3 Florida Practice Series § 360.3, Motion for Examination.
3 Florida Practice Seriss § 360.4, Affidavit in Support of Motion for Compulsory Physical Examination.
3 Florida Practice Series § 360.6, Request for Report Findings.
3 Florida Practice Series § 360.7, Request for Report of Other Examinations.
3 Florida Practice Series § 360.9, Motion for Report of Other Examinations.
3 Florida Practice Series § 360,10, Order for Delivery of Report.
4 Florida Practice Series R 1.360, Examination of Persons.
5 Florida Practice Series § 10.12, Exarnination of Persons.
6 Florida Practice Series § 25.7, Examination of the Person.
6 Florida Practice Series § 23.8, Sanctions for Discovery Violations.
6 Florida Practice Series § 12.22, Immuumities and Privileges.
9 Florids Practice Series § 22D:3, Spoliation by Employess.
UNITED STATES CODE ANNOTATED
Federal Rule 35, Fext, Notes of Advisory Cormmittee, Commentaries 2nd Notes of Decisions, see Z8 UR.C.A.
NOTES OF DECISIONS
In general 1
Awtopsy 8
Blood tests 18
Certiorari 25.5
Child custody actions 21
Clinical psychologists 13
Counsel 12
Court reporters 15
Dendal of motion 11
Discovery 24
Discretion of court 10
Expert witnesses 14
Failure to furnish report 23

Fedemalrule 352
Good cause 6

€ 2008 Thomson/West. No Claim to Orig. U.S. Govt, Works.

hitp://web2 . westlaw.com/print/printstream. aspx 7rs= WL W8.03&pr fi=HIMLE& fir=_top&sv=3plit...

3/68/2008



Page 8 0f29

Fla.R.Civ.P. Rule 1.360 Page 7

Manner and scope of examination 19
Matiers in controversy 9

Mistrial 28

New trial 27

Paternity issues 22

Physical examination 7

Protective orders 11.5

Request for examination 4
Review 26

Routine ordering of examination 3
Sanctions 25

Slander action 20

Third parties 16

Time and place of examination 5
Waiver of privilege 17

i. In general

Restricting an insurer’s choice of defense medical expert to a physician consulted for a reason other than that for
which the exartiner was retained is inconsistent with the purpose and plain language of mie permitting cxamina-
tion. of party by a qualified expert when the condition that is the subject of the requested examination is in con-
troversy. GEICO General Ins. Co. v. Berner, App. 3 Dist., 2007 WL 4405786 (2007). Damages €5 206(6)

Medical reports based on examination requested by a party do not need to be delivered to the other party absent
request for such. State v. Mark Marks, P.A., App. 4 Dist, 654 So.2d 1184 (1993), rehearing denied, roview
granted668 So0.2d 603, approved 698 Se.2d 533. Pretrial Procedure €= 403

Defendant does not have absolute right to select expert to perform examination of plaintiff. State Farm Mut
Aute, Ins. Co. v. Shepard, App. 2 Dist., 644 S0.2d 111 (1994). Damages €~ 206(6)

After ruling in plaintiffs favor on her objection to location of defendant's requested independent medical exam-
mation of plaintiff, trial court abused its discretion in net allowing defendant to select which expert defendant
could use. State Farm Mut. Auto. Ins, Co. v, Shepard, App. 2 Dist., 644 So.2d 111 {1994)}. Damages €= 206{6)

If trial judge determmines from evidence presented that mental condition of children is in controversy and that
good cause has been shown npecessitating psychological examninations, he may order independent examinations
by appropriate professionals. Russenberger v. Russenberger, App. 1 Dist., 623 So0.2d 1244 (1993), review gran-
ted632 So.2d 1027, approved 639 So.2d 963, Child Custody €= 425

Where defendant county hired and named physician as trial witness in personal injury action, but subsequently
tevised expert witness list deleting him after he gave opinion in videotaped deposition that plaintiff had suffered
permanent injury, he was properly permitted io testify, and plaintiff was properly permitted to refer to him as
having been originally hired by County. Broward County v. Cento, App. 4 Dist, 611 So0.2d 1339 {1993). Pretrial
Procedure €3

Under this rule providing that mental examination may be ordered only when mental condition of party is in
controversy and good cause is shown for necessity of examination, two requirements of “in controversy” and
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“good cause” are not met by mere conclusory allegations of pleadings, nor by mere relevance to case, but re-
quire affirmative showing by movant that each condition as to which examination is sought is really and genu-
inely in controversy and that good cause exists for ordering such particular examination, Fruh v. State, Dept. of
Health & Rehabilitative Services, App. 5 Dist,, 430 S0.2d 581 {1983}, Preirial Procedure €= 455

Under this rule providing that mental examination may be ordered only when mental condition of party is in
controversy and good cause is shown for necessify of examination, “in controversy” means that party's condition
is directly involved in some material element of cause of action or defense; “good cause” means that mental con-
dition of party, even though in controversy, could not adequately be evidenced without assistance of expert med-
ical testimony. Fruh v. State, Dept. of Health & Rehabilitative Services, App. 5 Dist, 430 So.2d 581 (1983).
Pretrial Procedure €= 453

Two essential prerequisites that mwst be clearly manifested before party can be subjected to compulsory mental
or physical examination by the court are that petitioner's mental condition be “in ¢ontroversy,” ie., directly in-
volved in some material element of cause of action or defense and that “good cause” be shown, i.2., that mental
state of party, even though “in confroversy,” could not adequately be evidenced without assistance of expert
medical testimony. Gasparino v. Murphy, App. 2 Dist, 332 So.2d 933 (1977). Damages €= 206(2); Pretrial
Procedure €25 451; Pretrial Procedure €= 453; Prewial Procedurs €552 455

Allegations of neghgent conduct coupled with claim that there is controversy as to party's mentzl state does not
place party's mentzl state “in controversy” nor constitute showing of “good cause™ sufficient to warrant com-
pulsory mental or physical examination. Gasparino v. Murphy, App. 2 Dist,, 352 So.2d 933 {1977). Pretrial Pro-
cedure €= 455

2. Federal rude 35

The word “party” in federal mle 35 providing that en good cause shown and if mental or physical condition of 2
party is in controversy the court may order him to subrmit to physical or mental examination by physician in-
cludes defendant; the rule as so construed does not constitutionally invede defendant's privacy and is within
scope of enabling act. Schlagenhauf v. Holder, U.S.Ind. 1964, 85 S.Ct. 234, 379 U.S. 104, 13 L.BEd.2d 152. Fed-
eral Civil Procedure €= 33; Federal Civil Procedure €= 1653

The “good cause™ and “in controversy” requirements of federal mule 33 authorizing physical or mental examina-
tion of a party are not met by mere conclusory allegations of pleadings, nor by mere relevance to the case; thers
must be an affirmative showing by the movant that each condition as to which the examination is sought is
really and geruinely in controversy and that good cause exists for ordering each particular examination; the abil-
ity of the movant to cbtain the desired information by otber means is also relevant. Schiagenhauf v. Holder,
U.5.Ind. 1964, 85 S.Ct. 234, 379 1J.8. 104, 13 L. .Ed.2d 152. Federal Civil Procedure £~ 1651

The federal rule 35 authorizing physical or mental examination of a party requires discriminating application by
the trial judge, who poust decide, as an initial rmatter in every case, whether the movant has adequately demon-
strated “in controversy” and “good cause”; this does not mean that the movant must prove his case on the merits,
nor does it mean that an evidentiary hearing is required in all cases; this may be necessary in some cases, but in
other cases the showing may be mads by affidavits or ather usual methods short of a hearing. Schlagenhauf v,
Holder, U.S.Jnd. 1964, 85 5.Ct. 234, 379 U.S. 104, 13 L.Ed.2d 152. Federal Civil Procedure €= 1651

3. Routine ordering of examination
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Mental or physical examinations of a party should not be ordered routinely in avtornobile accident cases. Schia-
genhauf v. Holder, U.8.Ind. 1964, 85 S.Ct. 234, 379 U.8. 104, 13 L.Ed.2d 132. Federal Civil Procedure £ 1654

Sweeping mental or physical examninations of a party who has not affirmatively put into issue his own mental or
physical condition should not be automatically ordered merely because the person has been involved in an acci-
dent and a general charge of negligence is lodged. Schlagenhauf v. Holder, U.8.Ind 1964, 85 8.Ct. 234, 379 U.S,
104, 13 L.Ec.2d 152, Federal Civil Procedure €% 1654

4. Request for examination

Rule providing that party may request any other party to submit to examination by a qualified expert when the
condition that is the subject of the requested examination is in controversy does not limit the party requesting an
independent medical exarn (IME) to a single examination of the other party. Royal Caribbean Cruises, Lid. v.
Cox, App. 3 Dist,, 2008 WL 183719 (2008). Damages €= 206(3)

Defendant school board in action by student to recover for injuries allegedly caused by another student due o
board's alleged negligence was entitled to continuance to conduct independent newrological examination of stu-
dent, despire student's claim that, becanse be had not retained neurology expert, school board should not be al-
lowed examination, as student's neurclogical state was central issue in trial, and smdent's psychiatric expert tesi-
ified based on his experience as physician to mewrological componsrt of infury. Broward County School Bd. v,
Cruz ex rel. Cruz, App. 4 Dist, 761 So.24d 388 (2000), rehearing denied, review granted?79 So.2d 270, approved
800 S0.2d 213. Pretrial Procedure €57 714

While respondents might be entitled to medical exannnation that included invasive testing, petiioner was like-
wise entitled to know extent of such tests in order to sesk protection of court in providing for reasonable meas-
ures to assure that such testing would not cause Injury, and thus, request for examination was deficient to extent
it failed to disclose nature of vrological examination or extent of testing. Schagrin v. Nacht, App. 4 Dist.,, 683
Se.2d 1173 {1996). Damages €~ 206(2}; Damages €= 206(5)

Defendant in action arising from automobile accident, in which plaintiff sought damages for physical and non-
physical injuries she received in accident, had good cause for requesting independent examinations of plaintiff.
Blagrove v. Smith, App. 5 Dist,, 701 So0.2d 584 (1997), review denied717 So.2d 528. Damages €~ 206(2)

Request for independent examination must specify reasonable place for examination. Blagrove v. Smith, App. 5
Dist,, 701 S0.2d 584 (1997}, review denied717 So.2d 528. Damages €= 206(5)

Trial court did not abuse its discretion in determining that defendant’s request for independent examination of
plaintiff, who brought action arising from automobile accident, in county other than county where action was
pending was reasonable, even though county where action was brought was also where accident occwrred and
plaintiff and medical providers were located, since counties were geographically close to one another. Blagrove
v. Smith, App. 5 Dist, 701 S0.2d 584 {1997), review denied717 So0.2d 528. Damages €= 206(7)

5. Time and place of examination

Rule governing physical examinations, does not restrict where examination is to be performed. McKenney v,
Adrport Rent-A-Car, Inc., App. 4 Dist,, 686 S0.2d 771 {1997). Darpages €= 206(7)
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No hard and fast rule exists that party cannot be required to submit to physical examination except in county
where party resides, and instead, question is matter for trial court's discretion. McKenney v. Airport Rent-A-Car,
Inc., App. 4 Dist., 686 So0.2d 771 (1997). Damages €~ 206(7)

Trial court order requiring that plaintiff in personal injury acton submit to physical examination in county in
which aceident occurred, rather than county in which he resided was not abuse of discretion, considering nature
of injuries, fact that plaintiff's treating neurologist, who would be testifying, practiced in county other than
county where plaintiff resided, and fact that trial would be held in county in which accident occurred. McKen-
ney v. Airport Rent-A-Car, Ine., App. 4 Dist., 686 S0.2d 771 {1997). Damages €<= 206(7)

Trial court order that motorist who had been Florida resident at time of automobile accident and at time he filed
action arising from accident, but who had voluntarily moved to Virginia after filing action and who bad already
traveled to Florida at his expense for deposition, submit to independent medical examination (IME) in Florida at
unspecified time at motorist's expense did not establish reasonable place for IME; court could either set IME at
location which had appropriate medical specialties and was convendent for motorist, or could require that de-
fense cover expenses of trip. Tsutras v. Duhe, App. 5 Dist,, 685 S0.2d 979 (1997). Damages €= 206(7)

Availability of appropriate medical speciality will influence extent to which nonresident plaintiff may be accome
modated in determining what is reasonable place for independent medical examination (IME). Tsutras v. Duhe,
App. 5 Dist., 685 S6.2d 979 (1997). Damages €= 206(7)

Physical examination of party in personal injury case could take place only in county of party's residence.
Youngblood v. Michaud, App. 4 Dist.,, 5393 So.2d 568 {1992). Damages €~ 206{5)

6. Good cause.

Where defendant did not assert his mental or physical condition either in support or in defense of a claim and his
condition was sought to be placed in izsue by codefendants, the latter were required to make an affirmative
showing that defendant's mental or physical condition was in controversy and that there was good cause for the
examinations requested. Schlagenhanf v. Holder, U.SInd. 1964, 85 S5.Ct. 234, 379 U.S. 104, 13 L.Ed.2d 132
Federal Civil Procedure €= 1651

A plaintiff in a neglipence action who asserts mental or physical injury places that mental or physical imjury
clearly “in controversy” and provides the defendant with “good cause” for an examination to determine the ex-
istence and extent of such asserted injury; this is not only true as to a plaintiff, but applies equally to a defendant
who asseris his mental or physical condition as a deferse to & claim. Schlagenhauf v. Holder, U.8.Ind. 1964, 85
S.Ct. 234, 379 U.8. 104, 13 1.Ed.2d 152. Federal Civil Procedure €52 1651

Because seaman's physical condition underwent a substantial change after cruise ship's expert's first independent
medical exam {IME) of seaman, namely seaman underwent sscond coperation on his shoulder, ship proved good
cause for requesting and conducting another IME in Jomes Act action. Royal Caribbean Cruises, Ltd. v. Cox,
App. 3 Dist., 2008 WL 183719 (2008). Damages €~ 206(3)

In a negligence action where a plaintiff asserts that he or she has sustained mental or physical injuries, the de-
fendant's good cause for conducting an initial independent medical exam (IME) is normally shown without any

further inguiry; however, when a defendant requests a subsequent IME, the defendant shonld make a stronger
showing of necessity before that request is anthorized. Royal Caribbean Cruises, L. v. Cox, App. 3 Dist, 2008
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WL 183719 (2008). Damages €= 206(3)

At a motion hearing to require one to submit to a mental examination, it was incumbent upon the movant to es-
wablish good cause, beginning with proof of the facts on which they relied as proponents of the examination; the
question of protective niles or protective orders never arises and the burden never shifts unless the proponent of
the examination shows good cause for an examination in the first place. Olges v. Dougherty, App. 1 Dist,, 856
S0.2d 6 (2003), rehearing denied. Pretrial Procedure €2 455

Not every automobile accident case gives rise (o good cause to require the plaintiff to undergo a mental examin-
ation. Olges v. Dougherty, App. 1 Dist., 856 So.2d 6 {2003}, rehearing denied. Damages €= 206(2)

When a plaintiff in a negligence action asserts that he has sustained a mental or physical mjury, he places his
condition in controversy, and good canse for a medical examination is therefore shown; it is not enoungh that the
defendants are allowed to review the plaintiff's medical or psychiatric records and te depose plaintiffs medical
or psychiatric experts. Florida Emergency Physicians-Kang and Associates, M.D., P.A. v. Parker, App. 5 Dhst,
800 So.2d 631 (2G01), rehearing denied. Damagss €<= 206(2)

Plaintiff in persenal injury action could be required to submit to independent medical examination by orthopedic
doctor on basis of showing of good cause for examination, despite fact that he already had independent medical
examination by chiropractor, and despite fact that he would have to travel to adjacent county for examination.
Scales v. Swill, App. 5 Dist., 715 So.2d 1059 (1998), rehearing denied. Damages €= 206(2)

Complaint alleging personal injuries is in and of itself sufficient to show good cause for physical examination,
Dominique v. Yellow Freight System, Inc., App. 4 Dist,, 642 So.2d 594 (1994), rehearing and rehearing en banc
denied, review denied651 So.2d 1193. Damages €= 206(.5)

Orders requiring divorced father to submit himself for a complete psychological examination, and Testricting
child visitation pending review of such examination, were not supported by “good cause,” and the father's men-
tal condition was not “in controversy,” as required by this rule, where the only matter in the record which put the
mental stability of the father in controversy was conclusory allegations contained in the pleadings of the mother,
a neuropsychiatric evaluation report of father did not reflect any problem which would warrant termination of
visitation, and an evahuation of the child found that child was well adiusted, affectionate, and attached to both
parents. Williams v. Williams, App. 2 Dist., 550 So.2d 166 (1989). Divorce €= 86; Child Custedy €= 638

Requirement of good cause necessary to support compulsory mental examination was not met by showing, in
postdivorce decree proceedings, that children were sometimes upset when they returned from visitation with
their father, or by desire of father, who was multimillionaire, to give his children sense of value about money,
and thus it was improper to order examination and counseling of the children. Schottenstein v. Schottenstein,
App. 3 Dist.,, 384 So.2d 933 (1980), review denied392 So.2d 1378. Divorce €<% 85

In action in which mental or physical condition of party is in controversy, examination of party with respect
thereto may be ordered, when good cause is shown therefor, without regard to form or type of civil action in
which it is invoived. Gordon v. Davis, App. 3 Dist,, 267 So.2d §74 (1972). Pretrial Procedure €= 451

7. Physical examination

Where the requisite good cause exists to conduct an independent medical exam (IME), a mere review of the op-
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posing party's medical records is not a sufficient substitute for a firsthand, physical examination. Royal Carib-
bean Crises, Lid. v. Cox, App. 3 Dist, 2008 WL 183719 (2008). Damages €% 206(7}

Orthopedic specialist’s examination of insured to resolve claim for personal injury protection (PIP) benefits did
not preclude insurer from having another examination by different physician to resolve claim for minsured/
underinsured motorist (UM/UIM) benefits; insurer's evaluation of the insured for the two claims involved sub-
stantial legal and practical difference, and the specialist was supplied by third-party vendor and was not charged
with examining causation and foreseeability, GEICO General Ins. Co. v. Berner, App. 3 Dist, 2007 WL
4409786 (2007). Damages €~ 206(3)

Tortfeasor waived right to appeal denial of request for independent medical examination {IME} of automobile
accident victim, where, after tdal court denied request and motion for rehearing, tortfeasor never again requested
IME or took a single step towards asking the court to revisit its ruling, despite delay before trial began, Gulf Jo-
dustries, Inc. v. Nair, App. 4 Dist,, 953 S0.2d 550 {(2007). Appeal And Error €2 1759(1)

Rule permitting party to call examining physician as wimess would apply to require admission of testimony of
independent medical examination (IME) physician, who had examined accident victim in conmection with claim
for personal injury protection {(PIP) benefits, in action for underinsured motorist UM berefits if UM claim was
pending or anticipated at time of IME; otherwise, victim's need for IME physician's testimony would have 1o be
weighed against insurer's argument that testimony was cumulative and prejudicial. Cooney v. Pearl, App. 4
Dist., 755 S0.2d 742 {2000). Pretrial Procedure €= 456

Trial court did not abuse its discretion in allowing physical examination of plaintiff by physician chosen by de-
fendants iz action in which plaintiff's medica!l condition was at issue and all physicians previously examining
and treating plaintiff bad been selected by plaintiff. Toucet v. Big Bend Moving & Storage, Inc., App. 1 Dist,,
581 850.2d 952 {1991). Darmrages €~ 206(6)

Section 455.241 requiring physicians to provide patients with reports and records of examinations was intended
to protect individuals in their capacity as patients and was not intended to control examinations performed at re-
quest of opposing party for sole purpose of obtaining evidence in personal injury action. West v, Branham, App.
4 Dist., 576 50.2d 381 (1991), review dismissed583 So.2d 1034 Demages €= 206(7)

Brassiers manufacturer's visual inspection of user's alleged injury that consisted of permanent stain on her skin
int shape of brassiere and straps was noi “physical examination” to be conducted by physician, where extent of
damages as consequence of disfigurement could probably be more accurately assessed by counsel then by physi-
cian; only permanence or physiological consequences of injury required examination by expert. King v. Love-
able Co., App. 5 Dist,, 506 So0.2d 1127 (1587). Pretrial Procedure €= 451

8. Autopsy

Trial court was warranted in ordering exhumation and autopsy of deceased personal injury plaintiff, whe died
shortly afier filing coroplaint, where the plaintiff had allegedly died from mesothelioma, which was allegedly
contracted due to prolonged ccoupational exposure to asbestos dust from products manufactured by defendants,
and medical opinivns tended to show an autopsy wounld likely provide relevant information, but widow of
plaintiff was entitled to ten days from issuance of order to determine whether her religious beliefs would allow
her to comply with order before case would be dismissed. Hammer v. Rosenthal Jewelers Supply Corp., App. 4
Dist., 558 So0.2d 460 {1990). Pretrial Procedure €= 451; Pretrial Procedure €= 457
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Trial cowt's order, requiting autopsy to be performed on body of plaintiff in asbestos exposure related snit in
everit of plaintiff's death during litigation, and requiring collection of sufficient tissue to allow postautopsy mi-
croscopic apalysis did not depart from essential requirements of law. Landmum v. Armstrong World Industries,
Inc., App. 3 Dist,, 535 S0.2d 656 (198R). Pretrial Procedure €5 451

9. Matters in controversy

Seaman's physical condition after the second shoulder operation was “in controversy” within meaning of rule
providing that party may request any other party to submit to examination by a gualified expert when the condi-
tion that is the subject of the requested examination is in controversy; seaman’s claims against cruise ship in
Jones Act action arose out of alleged injuries he sustained on board ship and seaman asserted that these imjuries
were continuing in nature, and one of the central issues in case was whether seaman had reached maximum med-
ical improvement (MMI), or was owed maintenance and cure benefits. Royal Caribbean Cruises, Lid. v. Cox,
App. 3 Dist, 2008 WL 183719 (2008). Damages €= 206(2)

When a plaintiff in a negligence action asserts that she has sustained a mental or physical mjury, she places her
condition in controversy, and good cause for an independent medical examination is shown. Leinhart v.
Jurkovich, App. 4 Dist,, 882 S0.2d 456 (2004), rehearing denied. Damages €~ 206(2)

Because Department of Children and Family Services had not vet filad termination of parental rights petition
contzining allegations that placed parents’ mental state at issue, trial court departed from essential requirements
of Iaw in compelling parents to submit to mental examinations in connection with determining whether court's
interlocutory order merited certiorari review; departure from essential requirements of law was necessary for is-
suance of writ of certiorari, rule stated that party may request any other party to submit to exam when condition
that is subject of exam is in controversy, and parents’ mental state was not at issue unti] terrmination petition was
filed. In re G&.1D., App. 2 Dist,, 870 S0.2d 235 (2004). Certiorari €= 17

- Condition that is subject of requested examination must directly involve a material element of the cause of ac-
tion m order for a parent's mental health o be “in controversy” as that term ie used in rule providing that party
may request any other party to submit to examination by a qualified expert when the condition that is subject of
the requestsd examination is in controversy. In re G.D,, App. 2 Dist,, 870 So.2d 235 (2004). Pretrial Procedure
£ 453

Trial court was precluded from ordering the automebile accident victim to submit to a psychological evaluation
once victim abandoned his original efforts to recover damages for mental angwish, emotional distress and other
-emoticnal damages, because victim's mental condition ceased to be “in controversy” as contemplated by the rule
allowing for mental cxaminations. Olges v. Dougherty, App. 1 Dist, 856 So.2d 6 (2003), rebearing denied.
Damages €= 206(2)

When a plaintiff in a negligence action asserts that he has sustained a mental or physical mjury, he places his
condition in controversy, and good cause for an independent medical examination is therefore shown; it is not
encugh that the defendants are allowed to depose plaintiff's medical experts and then review plaintiff's medical
records. Broward County School Bd. v. Cruz ex rel. Cruz, App. 4 Dist.,, 761 So.2d 388 {2000), rehearing denied,
review granted?79 So.2d 270, approved 800 S0.2d 213. Damages €= 206(2)

Trial court's order granting former husband's motion for compulsory examination of parties’ minor children
failed to conform to essential requirements of law; trial court failed to determine whether menta! condition of
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children was “in controversy” and whether “good cause” was demonstrated requiring requested psychological
examninations, and trial court relied on conclusory allegations and arguments of counsel instead of swom testi-
mony or other evidence. Russenbezger v. Russenberger, App. 1 Dist, 623 So0.2d 1244 (1993), review granted632
So0.2d 1027, approved 639 So.2d 963. Diverce €5 86

In proceedings invelving custody of children, conclusory allegations alone do not put child's mental health “in
controversy” or demonstrate “good cause” for ordering psychological examination of child. Russenberger v.
Russenberzer, App. 1 Dist, 623 So.2d 1244 {1993), review granted632 So.2d 1027, approved 639 So.2d 963.
Child Custody €= 423

Husband's claim that wife drank, abused drugs, and was susceptible to undue influence were irrelevant to any is-
sue being litigated where trial ¢ourt was not being asked to award wife permanent periodic alimony, rehabilitat-
ive alimony, or custody of minor children, wife sought no support from husband, and where, in filing for dissol-
ution of marriage, wife sought only order restraining husband so as to protect her safety, special equity in marit-
al property, and partition of jointly owned property; thus, order compelling wife to submit to physical and men-
tal examinations was not warranted. Anderson v. Anderson, App. 4 Dist, 470 So.2d 52 {1985). Mental Health
€ 86

‘Where issue of divorcing husband's physical or mental condition had not been maised in any prior pleadings,
wife's unverified and unsupported motion to require husband to submit to a physical and mental examination, re-
citing merely that the husband was “a person of unstable neurclogical background” and was “incompetent and
mentally deranged” was not sufficient to fulfiil requirement of a showing that the husband's mental or physical
condition was in controversy and that there was good cause for the examdnations. Paul v. Paul, App 3 Dist., 366
S0.2d 833 (1979). Divorce €~ 85

Where wife as moving party failed to make an affirmative showing that husband's mental or physical condition
was in confroversy and that there was good cause for requiring husband to submit to compulsory mental and
physical examination, husband could not be required to submit to such exarnination in connection with mamage
dissolution proceeding. Paul v, Paul, App. 3 Dist, 366 S0.2d 853 (1979). Divorce @;:a 85

Where what was at issue in wrongful death action was not defendant policeman's mental state but rather spe-
cifically whether his conduct was negligent, unreasonable or involved use of excessive force and no showing
had been made that behavior, acts or conduct of policeman could not be adequately evidenced without expert
testimony, and since it went without saying that policemnan could seffer irreparable injury by virtue of compuls-
ory psychiatric examination, no basis had been demonstrated for invasion of policeman’s right of privacy
through such an examination. Gasparino v. Murphy, App. 2 Dist., 332 S0.2d 933 (1977). Pretrial Procedure €=
433

This rule permitting compuisory examination of party to action in which party's mental or physical condition is
in controversy does not affect substantive rights of litigants but is procedural right relating o cbtaining evid-
ence. Gordon v. Davis, App. 3 Dist,, 267 So.2d 874 (1972). Pretrial Procedure € 451 :

1. Discretion of court

The issue of whether to permit a defendant's requested independent medical examination is a matter of discre-
tion, Leinhart v. Jurkovich, App. 4 Dist., 882 S0.24 456 (2004), rehearing denied. Pretrial Procedwre €= 455
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The age of a child does not automatically exempt the child from submitting to a compulsory medical examina-
tion in a negligence action, although a child's age may be considered by a judge when ruling cn an objection to a
request for a compulsory examination and, if appropriate, in fashioning protective orders. Florida Emergency
Physicians-Kang and Associates, M.D., P.A. v. Parker, App. 5 Dist, 800 So.2d 631 (2001), rehearing denied.
Damages €= 206(2)

‘Whether to permit defendant's requested expert examination of plaintiff is matter of discretion. State Farm Mut.
Auto, Ins, Co, v, Shepard, App. 2 Dist., 644 S0.2d 111 (1994). Damages €=~ 206(1)

In employee’s personal injury action against employer and coemployes, court did not abuse its discretion in ap-
pointment of physician requested by employer. Chorak v. Naughion, App. 2 Dist,, 409 Se.2d 35 (1931). Dam-
ages &~ 206(1)

Granting of order for physical examination of injured plaintiff is discretionary with trial judge and mnnl it is
shown that such discretion has been abused, order will not be disturbed, and 2 showing of mere failure to ap-
point more than one type of physician is not sufficient to demonstrate abuse of that discretion. Pepsi-Cola Bot-
tling Co. of Miami v. Modesta, App. 3 Dist,, 107 So.2d 43 {1958). Appeal And Error €= 961; Damages &=
206(1)

in action for personal mjuries susiained by plaintff, appointment of physicians to examine plaintiff is discre-
tionary, and trial court did not abuse its discretion in denying request of defendant's counsel that court appoint
both an orthopedist and a newrosurgeon to examine plaindff before trial so that defendant would have compar-
able medical testimeny to that offered by plainiiif in both specialized fields, and in naming an orthopedist which
was the first type of doctor requested by defendant’s counsel. Red Top Cab & Baggage Co. v. Grady, App. 3
Dist., 99 So.2d 871 {1958). Damages €= 206(1); Damages €~> 206(5)

Under the predecessor to this rule the granting of an order for physical examination of the injured plaintiff is at
the discretion of the #rial cowrt in view of the use of the word “may”. Martin v. Tindell, 98 So0.2d 473 (1957),
certiorari denied78 8.Ct. 545, 355 U.S. 939, 2 L.Ed.2d 534. Damages €= 206(1)

Denying motion of defendant for physical examination of the injured plaintiff pricr to fmial was not an abuse of
diseretion where plaintiff was treated for his injuries at a hospital supperted in part by the defendant who had ac-
cess to the hospital records and could have obtained therefrom the information which would have been revealed
by a compulsery physical examination. Martin v. Tindell, 98 So.2d 473 (1957), certiorari denied78 S.Ct. 545,
35570.8. 959, 2 L.Ed.2d 334. Damages €= 206(2)

11. Denial of motion

University was not entitled to independent medical examination of student, in student's personal injury action
based on van collsion, where university requested examination cnly 10 days before tial date, afler case had
been pending for four years, and even without examination, university was able to present its defense that acci-
dent did not cause disc herniation and subsequent damages. Leinhart v. Jurkovich, App. 4 Dist., 882 So.2d 456
(2004), rehearing denied. Damages €~ 206(2); Damages €~ 206(4)

Under provision of F.8.A. § 768.09 (repealed; see, now, this rule) to the effect that in action in which mental or
physical condition of party is in controversy, court may order such party to submit to physical or mental examin-
ation by physician or other qualified expert, denial of motion for compulsory mental examination of plaintiff
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whose claimed injuries were both mental and physical was not an abuse of discretion in view of fact that court
granted request for appointment of orthopedic specialist to examine plaintiff, and overruling objections to ad-
missibility of testimony 23 to plaintiff's mental condition was not improper. Pepsi-Cola Bottling Co. of Mianu v.
Modesta, App. 3 Dist,, 107 S0.2d 43 (1958). Damages €~ 206(6)

11.3. Protective orders

Due process rights of state Department of Transportation (DOT) were not violated by trial court's protestive or-
der, which allowed motorist's attorney to retain copy of videotape of motorist’s compulsory medical examination
(CME) by neuropsychologist after completion of case, in motorist's action for negligent road design, although
order may have prevented DOT from obtaining CME from a neuropsychologist, who testified that he would not
perform examination unless all copies of videotape would be returned to him at close of lifigation; expert that
motorist had copiacted was psychiatdst, not nenropsychologist, and record did not disclose that psychiatrists,
neurologists, and psychologists shared same types of concerns that DOT’s expert testified neuropsychologists
have with regard to administration of examinations. Florida Dept. Of Transp. v. Piccolo, App. 2 Dist, 964 So.2d
773 (2007). Constitutional Law €= 3986; Pretrial Procedure €= 413.1

12. Counssl

Defendant that requested psychological examynation of plaintiff purswant to discovery rule offered no case-
specific reason why presence of plaintiff's attorney would distupt exarnination and presented no evidence that no
other qualified individual in the area would be willing to conduct the examination with plaintiffs attomey
present, and therefore plaintiff was entitled to presence of attorney at psychological examination, for purposes of
his negligence action based on physical and psychological injuries suffered due to collision with vehicle driven
by defendant's employee. Byrd v. Southern Prestressed Conerete, Inc., App. 1 Dist, 928 So2d 455 (2006).
Damages €2 206(7)

The purpose underlying the requiremnent that parties are entitled to have an attorney present at a physical, psy-
chiatric, or psychological examination pursuant to discovery rule is to protect plaintiffs from improprieties that
might otherwise be committed by the examiners, who are retained by the defendant and who frequently end up
testifying as expert witnesses on behalf of the defendant. Byrd v. Southern Prestrassed Conerete, Inc., App. 1
Dist,, 928 50.2d 455 (2006). Damages €= 206(7)

Parties are entitled to have an altorney present at examinations conducted pursuant to discovery mule, regardless
of whether the exarmination is a physical, psychiatric or psychological one, unless the party secking to prevent
the attorney’s presence establishes (1) a case-specific reason why the attorney's presence would disrupt the ex-
amination and (2) that no other qualified individual in the area would be willing fo conduct the examination with
the aitorney present. Byrd v. Sonthern Prestressed Cancrete, Inc., App. 1 Dist,, 928 So.24d 455 (2006). Damages
&= 206(7)

As a general rule, absent any valid reason te prohibit presence of patient's counsel or other representative during
court-ordered independent medical exam, their presence should be allowed. Brompton By and Through Bromp-
ton v. Poy-Wing, App. 4 Dist., 704 So0.2d 1127 (1998). Damages €= 206(7)

Burden of proof of showing that patient's counsel or other representative should be excluded from court-ordered

independent medical exam rests with party opposing third party attendance to show why court should deny ex-
aminee's right to have coumnsel, physician, or other representative present. Brompton By and Through Brompton
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v. Poy-Wing, App. 4 Dist., 704 S0.2d 1127 (1998). Damages £~ 206(5)

Trial court's general belief in inappropristeness of counsel's presence at court-ordered independent medical ex-
ams was not a proper ground upon which to exclude plaintiff's counsel ffom exam. Brompton By and Through
Brompton v. Poy-Wing, App. 4 Dist.,, 704 So.2d 1127 (1998). Damages €2 206(7)

Conflicting evidence conceming presence of third parties did not support trial court’s exclusion of counsel and
sound or video recording equipment from independent psychiatric examination of minor plaintiffs, ages eight
and four, in wrongful death action. Palank v. CSX Transp., Inc., App. 4 Dist, 657 So.2d 48 (1995), review
denied662 So.2d 931, Damages €= 206(7)

Absent a valid reason to exclude the patient's counsel or other representative, their presence should be allowed
during compulsory physical exarnination by physician. McCorkle v. Fast, App. 2 Dist.,, 599 So.2d 277 (1992).
Pamages € 206{7) .

Court may consider matters such as unique qualifications of chosen examiner, or lack of available physicians
willing to perform testing under such conditions, when objection is raised io presence of attomeys or third
parties at compulsory physical examinations. McCorlde v, Fast, App. 2 Dist, 599 So.2d 277 (1992}, Damages
&= 206(7)

Physician's objections, standing alone, were insufficient to exclude automobile negligence plaintiff's attorney
from attending compulsory physical examination, absent any showing that chosen physician was uniguely quali-
fied to perform examination or otkerwise essential to preparation of defendants case. McCorkie v. Tast, App. 2
Dist., 599 So.2d 277 {1992). Damages €= 206(7)

Order permitting counsel for both parties and court reporier to be present at compulsory physical examination of
personal injury plaintiff, at plaintiff's request, was not abuse of discretion; court specifically ordered counsel not
to interfere with examination, High v. Burtell, App. 5 Dist., 509 So.2d 385 (1987). Pretrial Procedure € 435

13. Clinical psychologists

Subdivision (a) of this rule did not authorize court to compel personal injury plaintff to submit to examination
by clinical psychologist. Loomis v. Kaplaneris, App. 2 Dist., 519 So.2d 1038 {1988).

14. Expert witnesses

‘There is no requirement or need for the opposing party to take the deposition of svery expert where the party has
been provided a report pursuant to the mandatory requirements of the rule; nor is it necessary to exbaustively
question the expert to discover whether the expert has come to other significant opinions not expressed in the re-
port. Suarez-Burgos v. Morhaim, App. 4 Dist., 745 So.2d 368 (1999), rehearing denied, review denied767 So.2d
461. Pretrial Procedure €52 97; Pretrial Procedure €~= 182

Section 435.241 requiring physicians to provide patients with reports and records of examinations did not grant
plaintiff's counsel open discovery right to communicate ex parte with independent medical examiner, retained by
defense, and did not restrict defense counsel to conferring with exemining physicians by deposition or at trial.
West v. Branham, App. 4 Dist, 576 So.2d 381 (1991), review dismissed383 So.2d 1034, Attomey And Client
€= 32(12); Damages €~ 206{7)
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Trial court's discovery order directing minor plaintiff to submit to physical examination by defendeant's selected
medical expert and providing that the expert's report would not be subject to discovery by any other party unless
the expert were listed as an expert witness to testify at trial violated the rules of civil procedure. V.S.H. By and
Through Hudsen v. Hellinger, App. 5 Dist,, 445 S0.24 691 (1984). Pretrial Procedure €52 456

Qrder commanding that woman be examined by expert witness who was vocational rehabilitative counselor but
niot physician for purpose of determining exfent of woman's illness from alcoholism and her ability to be rehabil-
itated consiituted departure from essential requirements of law. Barry v. Bamy, App. 4 Dist, 426 So.2d 1229
(1983). Pretrial Procedure €~ 455

15. Court reporters

Workers' compensation claimant was entitled 1o have a court reporter present at employer's scheduled independ-
ent medical examination (IME) without having to pay additicnal fee o accommodate the reporter, where there
was no proof that the reporter's presence at the examination would be distuptive and should not be allowed, that
the requested fee was reasonable or necessary, of that employer/carrier could not obtain 2 doctor to perform an
IME within the $400 limit established by the legislatire. Thompson v. Awnclean USA, Inc., App. 1 Dist, 849
Se.2d 1129 (2003). Workers' Compensation €~ 1303

As a general rule, a workers' compensation claimant has the might to have a court reporter present at his inde-
pendent medical examination (IME). Thompson v. Awnclean USA, Inc., App. 1 Dist, 849 So.2d 1129 (2003).
Workers’ Compensation €= 1305

In the event a party opposes the attendance of a court reporter at an IME, the party opposing attendance has the
burden of proof to show why the examinee should not be entitled to the presence of a court reporter. Thompson
v. Awnclean USA, Inc., App. 1 Dist., 849 S0.2d 1129 (2003). Workers' Compensation €= 1305

An independent medical examination {IME) physician who charges a fee in excess of the maximum allowable
fee under rules adopted by the Division of Workers’ Compensation pursuant to legislative directive is prohibited
from testifying in 2 workers' compensation hearing. Thompson v. Awnciean USA, Inc., App. 1 Dist,, 84% So.2d
1129 (2003). Workers' Compensation €= 1703

Burden of proof to show why personal injury plaintiffs’ entitlement to presence of third party at compulsory
physical examination should be denied Hes with party opposing third party's attendance; absent valid reason for
denial, examinee's request should be upheld. Collins By and Through Burton v. Skinner, App. 2 Dist,, 376 So0.2d
1377 (19%1). Damages €= 206(5)

Insured did not have right under either this rile governing compulsory examinations or terms of her policy to in-
sist that court reporter be present during medical examination which was requested by insurer prior to insured's
initiation of declaratory judgment action. Klipper v. Government Employess Ins. Co., App. 2 Dist, 571 So.2d
26 (1990), review denied376 So.2d 283. Insurance €= 3177

Insured, seeking recovery of underinsured motorist benefits from its automobile insurer, was entitled to have
court reporter present at compulsory physical examination. Stakley v. Allstate Ins. Co., App. 2 Dist, 547 So.2d
275 (1989). Damages €~ 206(7)

Wife was entitled to presence of court reporter at her psychiairic examination ordered by trial court in dissolu-
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Hon proceeding, since trial court had already authorized attendance of counsel for both sides, and since privacy
of wife, not that of the examiner, was involved. Gibson v, Gibson, App. 4 Dist,, 456 So.2d 1320 {1984). Trial
&= 23

16. Third parties

Plaintiff had right to have videographer present at compelled independent medical examination in personal in-
Jjury action, and videographer should not have been excluded based merely on averment in motion for protective
order that physician preferred it otherwise. Lunceford v. Florida Cent. R. Co., Inc., App. 5 Dist., 728 S0.2d 1239
{1999). Damages €= 206(7)

Plaintiff has the right to have his counsel, a court reporter, or both present at compelled independent medical ex-
arnination, unless a valid, case-specific reason is given by the examining doctor why such would be unreason-
ably disruptive, and evidence is presented further that no other medical specialist is availgble who will conduct -
the examination under those circurnstances. Lunceford v. Florida Cent. R, Co., Inc,, App. 5 Dist, 728 So.2d
1239 {1999). Damages €<= 206(7)

Burden is on the party opposing the presence of third persons at compelled independent medical examination to
establisk grounds for prohibiting the third party’s presence. Lunceford v. Florida Cent. R. Co., Inc., App. 5 Dist.,
728 S0.2d 1239 {1999). Damages €~ 206(7)

Principles that apply to request to have compelled independent medical examination conducted in presence of
the patient's attorney or court reporter also apply to request that examination be conducted in presence of video-
grapher. Lunceford v. Florida Cent. R. Co., Inc., App. § Dist, 728 Seo.24 1239 (1999). Damages €<= 206(7)

If person undergoing independent medical examination wants to ensure that the compelled examination Is sceur-
ately preserved, that person should generally be entitled to do so. Lunceford v. Florida Cent. R. Co., Inc., App. 5
Dist,, 728 So.2d 1239 {1999). Damages €= 206(7)

Adffidavits opposing presence of third parties during couri-ordered independent medical exam should comtain
case-specific justifications for such conclusion. Brompton By and Through Brompton v. Poy-Wing, App. 4
Dist., 704 So.2d 1127 (1998). Damages €= 206(5)

Conclusory, general allegation that presence of third party would render examination invalid was insufficient to
overcome plaintiffs right to have counsel present during court-ordered neuropsychological exam. Brompton By
and Through Brompton v. Poy-Wing, App. 4 IXst., 704 So.2d 1127 (1998). Damages €~ 206(3)

Burden of proof o show why examinee’s entitlement to presence of third party compulsory medical examination
pursuant to Rules of Civil Procedure shounld be denied Lies with party opposing third party's attendance. Broyles
v. Reilly, App. 2 Dist., 695 S0.2d 832 {1997). Pretrial Procedure €~= 455

In order to justify denial of plaintiff's right to have third party present at compulsory medical examination pursu-
ant to Rules of Civil Procedure, examining physician must provide case-specific justification to support claim
that presence of court reporter, and by extension plaintiffs attorney, at examination will be disruptive; once this
test is satisfled, defendant must prove at evidentiary hearing that no other qualified physician can be located in
area who would be willing to perform examination with court reporter or aitorney present. Broyles v, Reilly,
App. 2 Dist., 695 So.2d 832 (1997). Pretrial Procedure €55 455
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Motorist who was compelled to underge medical examination in connection with her action ansing from aufo-
mobile accident was entitled to have her attorney and videographer present during examination; defendant's
physician had provided no case-specific reason why third parties should be excluded from examination. Broyles
v. Reilly, App. 2 Dist., 695 So.2d 832 (1997). Pretrial Procedure €~ 453

Issue of presence of videographer at compulsory medical examination is treated no differently from presence of
court reporter, Broyles v, Reilly, App. 2 Dist., 695 S0.2d 832 {1997). Pretrial Procedure €50 455

Exceptional circumstsnce is required to permit anyone other than videographer or court reporter and plaintiff's
attorney to be present on behalf of plaintiff at compulsory medical examination pursuant to Rules of Civil Pro-
cedure. Broyles v. Reilly, App. 2 Dist., 695 So.2d 832 {(1997). Pretrial Procedure €= 435

Trial court has authority to bar third-party attendees from compulsory medical examinations upon 2 showing
that their presence would be disruptive, superfluous, or otherwise inappropriate. McCorkle v. Fast, App. 2 Dist,,
599 S0.24 277 (1992). Damages €<= 206(7)

If egither independent examination or examination by party's expert is undertaken, trial court may, under proper
circumstances, allow third party to witness that examination or order that examrination be recorded. F.M, v, Old
Cutler Presbyterian Church, Inc., App. 3 Dist,, 595 So.2d 201 (1992). Damages €=~ 206(7)

Circuit judge's policy not fo permit court reporters to be present at compulsory physical examinations was depar-
tare from essential requirements of law which allows presence of third parties absent any valid reason to prohibit
their presence. Stakley v. Allstate Ins. Co., App. 2 Dist,, 547 So.2d 275 (1989). Damages €=~ 208(7)

Remand was necessary for trial court to reconsider whether it should, in its discretion based upon facts and cir-
cumstances of case, prolabit any third party from attending court-ordered medical examination of plaintiff in
suit arising from automobile accident, upon determining whether it was imperative that physician who cancelled
examination as result of third party's attendance perform examination or whether other doctors were available to
do so with third party present. Bartell v. MeCarrick, App. 4 Dist., 498 So.2d 1378 (1986). Certiorari €= 69

- 17. Waiver of privilege

Plaintiff’s request for defense psychologist's raw data from testing performed on plaintiff effected a waiver of
privilege by plaintiif’ under discovery rule governing examinations of persons; psychelogist’s assembly and
transrrssion of her taw data in written or recorded form was a “report” within meaning of rule. Lifemark Hos-
pitals of Florida, In¢. v. Hernandez, App. 3 Dist,, 748 So.2d 378 (2000). Pretrial Procedure €= 382; Witnesses
€= 21%1)

Insured did not waive any privilege of confidentiality to medical information he had under § 433.241 by request-
ing and receiving report of physician who examined him pursuant to couri order under Rules of Civ.Proc., Rule
1.360; Rule 1.360 provided only for waiver of privilege in regard to testimony of other persons who had ex-
amined or will in the future examine the insured as o the condition in controversy. Frankiin v. Nationwide Mut.
Fire Ins. Co., App. 1 Dist,, 566 So.2d 529 (1990), review dismissed574 So.2d 142, Witnesses €= 219(5)

i8. Blood tests

Natural father's present wife's desire that natural father, mother and child submit to human leukocyte antigen
blood test to ascertain if father really was natural father of child did not demonsirate good cause to grant motion
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for HLA blood test 12 years after paternity action in which father admitted he was natural father of child. State,
Dept. of Health and Rehabilitative Services v. Sadiki, App. 2 Dist, 361 So.2d 304 (1990). Children Out-
of wedlock €52 68

Trial court in divorce action should have ordered HLA blood test of minor child conceived and born during mar-
riage before awarding monthly child support; wife had admitted that during time of that child's conception she
had sexual intercowrse with two other men and had agreed to time for thar test, and husband could not exercise
his right to have child tested without court order because child was out-of-state. Rymer v. Rymer, App. 5 Dist,,
308 S0.2d 789 {1987). Divorce €= 86

Taking of 2 human lenkocyte antigens blood test is ordinarily a proper aspect of discovery in a paternity action.
Nostrand v. Qlivieri, App. 2 Dist,, 427 So.2d 374 (1983). Children Out-of-wedlock €~ 58

Before putative father, ie., natural mother's present husband, could obtain discovery relating to paternity of
child born of wife during prior marriage he was required to first prove the requisite standing o go forward with
the suit and if such standing were shown, a human leukocyte antigens blood fest of former husband would be
proper subject of discovery. Nostrand v. Olivieri, App. 2 Dist., 427 So.2d 374 (1983). Children Out-of-wediock

€~ 13

Where putative father did not object to order requiring submission to blood test before, during or after trial, and
order was not cited as error in motion for new irial, putative father did not preserve his challenge to court order
for appeal. Carlyon v. Weeks, App. 1 Dist,, 387 S0.2d 465 (1980). Children Out-of-wedlock €= 73

In paternity actien, predicate required by trial court concerning degree of reliability and validity of haman leuk-
ocyte antigen (HLA) blood tests performed was sufficient to establish that resulis were probative on issue of es-
tablishing paternity, and thus admission of written report of blood testing and deposition of doctor who per-
. formed such testing was within trial court's discretion. Carlyon v. Weeks, App 1 Dist, 387 So.2d 465 (1980},
Children Out-of-wedlock €52 45

In light of pathologist's testimony that human leukocyte antigens blood test was not in general use to prove pa-
ternity but was more sophisticated procedure with higher probabilities than these yielded by traditiomal bloed
grouping tests, party seeking to establish paternity was entitled to require putative father to submit to such test,
Simons v. Jorg, App. 2 Dist, 384 S0.2d 1362 (1980C). Children Qut-of-wedlock € 58

Possibility that blood test results would be inadmissible in paternity proceeding was not sufficient to prevent
discovery. Simons v, Jorg, App. 2 Dist,, 384 S0.2d 1362 {1980). Children Out-of-wedlock € 58

Even if test for Leukocyte Antigen typing was group test, within this mle providing that when mental or physic-
al condition, including blood group, of person in custody is in controversy, court may, on motion for good cause
shown, order party to submit to physical or mental examination, tule did nof authorize compelling man to admit
to test in suit for determination of paternity, in absence of showing of requisife good cause. Simons v. Jorg, App.
2 Dist., 375 S0.2d 285 {1979}, Children Out-of-wedlock € 58

Blood test would not be admissible to prove paternity; thus court emred in ordering man to submit to blood test

necessary for Human Leukocyte Antigen typing in suit against him for determination of paternity. Simons v.
Jorg, App. 2 Dist, 375 So.2d 288 (1979). Children Qut-of-wedlock €~ 45
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Results of blood grouping tests excluding patemity are admissible into evidence, but fests failing to exclude pa-
ternity are inadmissible. Simons v. Jorg, App. 2 Dist, 375 So.2d 288 (1979). Children Out-of-wedlock &5~ 67

15. Matmer and scope of exarmination

General work product rule limited personal representative of patient's estate to asking deposition questions of
city's employee concerning facts and opinions held prior to employee becoming specially employed by city in
preparation for trial in personal representative’s medical negligence action against city concerning paramedics'
response to patient’s complaints of chest pains, and thus personal representative could not discover employee's
expert opinions concemning paramedics' standard of care and compliance with city fire and rescue departtnent
patient {freatment protocol. City of Jacksonville v. Rodriguez, App. 1 Dist, 351 So.24 280 (2003). Premal Pro-
cedure €&~ 134

Seaman’s. sction of having surgery to repair a herniated disc, without availing himself of a second opinion re-
quested by defendant via letter, was not intentonal “spoliation™ of evidence warranting sanctions, in seaman’s
action alleging Jones Act and general maritime law claims for his injuries arising from fall from his bunk while
employed as a seaman; no precedent supported argument thet seaman’s herniated disc was evidence in litigation,
and even if seaman's back was evidence, missing from facts of case was any legal or contractual duty to preserve
evidence which was relevant to potential civil action, defendant made no attempt o obtain a court order prior to
surgery, defendant did not make an appropriate request for a defense medical examination, and defendant failed
to present any evidence that it was prejudiced by any loss of evidence. Vega v. CSCS International, N.V., App. 3
Dist., 795 So.2d 164 (2001), rehearing denied. Pretrial Procedure €= 434

Defendant's letter requesting plaintiff seaman to postpone his surgery to repair 2 herniated disc in order for de-
fendant 10 provide plaintiff with opportunity to receive a second opinion as to necessity of surgery was not an

- appropriate request for a defense medical examination of seaman, as letter did not confain any of necessary cri-
terfa required by rule, and thus, letter was insufficient to impose 2 duty on plaintiff to postpone surgery, in ac-
tion alleging Fones Act and general maritime law claims for injudes arising from plamtiffs {2l from his bunk
while employed as a seaman. Vega v. CSCS Intemational, N.V., App. 3 Dist, 795 So.2d 164 {2001), rehearing
denied. Damages €52 206(5)

Trial court's order that psychological examination be perfonmed on nonconsenting child in connection with ad-
option proceeding failed to specify manner and scope of examination as required by mile governing psychologic-
al examinations; precise purpose of examination, means to be employed, and general nature of conditions and
scope should have been stated in order. In Interest of TM.W,, App. 1 Dist., 553 So0.2d 260 (1989). Adoption
€= 13; Pretrial Procedure €= 455

20. Stander action
Alleged libeled party could not be compelled by broadcaster to submit to mental examination in absence of an
allegation that alleged hibeled party was a psychotic or otherwise memntally disturbed; the only mental harm men-
tioned was the mentsl anguish the party claimed as a result of the defamation, and went only to proof of dam-
ages, not to proof of the alleged defamation itself. Boyles v. Mid-Florida Television Corp., App. 5§ Dist, 431
So0.2d 627 (1983), approved 467 So.2d 282. Pretrial Procedure €= 433

This rule anthorizing court to order party to submit to physical or mental examinzation is not limited to actions
for personal injuries and applies to slander action in which plaintiff claimed that defendant, who sought mental
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examination of plaintiff, had stated that plaintiff was sick and was psychotic. Gordor v. Davis, App. 3 Dist, 267
S0.2d 874 (1972). Pretrial Procedure €= 453

Where plaintiff in slander action claimed that defendant had stated plaintiff was sick and was psychotic, and de-
fendant asserted statement was true and that no malice was involved, mental condition of plaintiff was in contro-
versy so as to authorize mental examination of plaintiff. Gordon v. Davis, App. 3 Dist,, 267 So.2d 874 (1972).
Pretrial Pracedure €~ 453

Record established that there was good cause for order permitting mental examination of plaintiff whoe based
slander action on claim that defendant had asserted that plaintiff was sick and psychotic, Gordon v. Davis, App.
3 Dist., 267 So.2d 874 (1972). Pretrial Procedure €~= 455

21. Child custody actions

Trial court's interlocutory order compelling parents to submit to mental examination did mot violate parents’
Fifth Amendment rights, and thus, court's order did not depart from the essential requirements of the law in con-
nection with determining whether court's interlocutory erder merited certiorari review; by merely compelling ex-
amination, court had not interfered with parents' Fifth Amendment rights, and any barm that might result from
violation of parents’ Fifth Amendruent rights could be cured by having offending information excluded at trial.
Inre GD., App. 2 Dist., 870 So0.2d 235 (2004). Certiorari €= 17

Trial court was withont authority to order compulsory physical examination of adjudicated father prior to ruling
on motion of state Department of Revenue (DOR) to hold him in contempt for failure to pay comt-ordered child
support, in absence of any condition in controversy or showing of good cause. Department of Revenue v. Allen,
App. 4 Dist,, 717 So0.2d 130 (1998). Children Qut-of-wedlock € 69(7)

Under stanste authorizing social investigations in custody cases, trial court was permitted to order psychological
examination of mother of child bora out-of-wedlock without complying with requirements of discovery rule
governing examinations of persons. Arthur v. Anderson, App. 3 Dist, 681 So.2& 796 (1996), rehearing denied.
Children Out-of-wedlock €= 20 4

Trial court did not err in holding hearing on renewed motion by former husband for psychological evaluation of
children where court found psycholegical jmpact of proposed move of former wife, who was in physical custody
of children, was matter in issue, even though hearing was not required. Russenberger v. Russenberger, App. 1
Dist, 654 So0.2d 207 (1995), review granted661 So.2d 823, approved 669 S0.2d 1044, Child Custody € 425

Trial court erred in ordering psychological evaluation of children in custody case under discovery rule permit-
ting such examination for good cause when subject of examination is in controversy without determining wheth-
er rule’s good cause and in controversy requirements had been satisfied; proceedings before trial judze were also
insufficient without evidentiary hearing to establish good cause, because they comsisted of conclusory allega-
tions in pleadings and argument by counsel. Russenberger v. Russenberger, 639 So.24d 963 {1994). Divorce &~ 86

In custody cases, verified pleadings or affidavits may be sufficient to satisfy requirements of rule permitting
psychological evaluations if they can enable court to determine whether rule’s “good cause™ and “in contro-

versy” requirements have been met. Russenberger v. Russenberger, 639 So0.2d 963 (1994). Divorce €5 86,
Child Custody €= 425

© 2008 Thomson/West, No Claim to Orig. U.8. Govt, Works.

hitp://webZ.westlaw.com/print/printstrearn. aspx 7rs=WLWB.03&prit=HTMLE&fo=_top&sv=Split... 3/3F2008



Page 25 of 29

FlaR.Civ.P. Rule 1.360 Page 24

Under statute authorizing social investigations in custody cases, trial court has discretion to include psychologic-
al evaluation of children as part of social investigation and, in doing so, need not comply with the “good cause”
and “in controversy” requirements of rule of civil procedure specifically auvthorizing mental examinations.
Russenberger v, Russenberger, 639 S0.2d 963 (1994). Divores €= 86; Child Custedy €= 425

Trial court did not abuse discretion by refusing to grant father's motion for appointment of psychiatrist to exam-
ine mother as to psychological fitness to have custody of minor child, even though mether had been hospitalized
for serious psychiatric problem more than ten years carlier, in light of absence of evidence of any psychiatric or
psychological problem or treatment experienced by mother after the prior incident and in light of mother's
strength and ability to function during critical years of separation and uncertainty after father and minor child
departed. Frisard v. Frisard, App. 4 Dist,, 453 So.2d 1150 {1984). Divarce €= 86

With regard to child custody determinations, mental or psychelogical examinations of parties are not automatic,
ard should not be, since they are not always warranted by the circumsiances and since the cost of the examina-
tion may pose an unnecessary burden on the parties. Frisard v. Frisard, App. 4 Dist, 453 So0.2d 1150 (1984}
Pretrial Procedure €= 453

Trial court was not authorized to order compulsory mental examination of parent of dependent children. Fruh v.
State, Dept. of Health & Rehabilitative Services, App. 5 Dist, 430 So.2d 581 {1983). Infants €= 208

Trial court in dissolution action improperly required both parties to submit to compulsory mental and physical
examinations pursuant to this rule, because in absence of allegation that either party was unfit to have custody of
children or that either had any kind of mental or physical illness or condition which would adversely affect his
or her ability 1o be 2 cusiodial parent, their mental and physical health was not “in controversy,” and because
there was no “good cause™ why the forced examinations were necessary. Kristensen v. Kristensen, App. 5 Dist,,
406 80.2d 1210 (1981). Child Custedy €~ 424, Child Custody €~ 423

Mental health of any parent secking custody of his or her child is not in controversy so as to justify compulsory
mental and physical examinations simply because there are allegations that one or the other would be the better
parent to have custody. Kristensen v. Kristensen, App. 5 Dist,, 406 S0.2d 1210 (1981). Child Custody €= 62

22. Paternity issues

A compulsory physical examination in a paternity proceeding requires a showing that the condition is in contro-
versy as well as good cause. Department of Revenue ex rel. King v. Blocker, App. 4 Dist, 806 So0.2d 607
{2002). Children Out-of-wedlock €= 38

Prior paternity order that ordered alleged father to pay child support was res judicata with regard to issue of
whether court could order DNA testing at contempt proceeding that arose after alleged father failed to pay
ordered support; enly matter pending before court was contempt proceeding, and order failed to comport with
mle setting forth requirements for examinations of persons. Department of Revenue ex rel. King v. Blocker,
App. 4 Dist., 806 S0.2d 607 (2002). Children Qut-of-wedlock €~ 69(7)

Mother failed to carry burden in patemity action of showing good canse for physical examination of alleged
father which would require him to submit to genetic testing; although mother swore in affidavit that alleged fath-

er was the father of her child, just a few months earlier, she gave sworn testimony m deposition in circuit court
~ that alleged father was not the father of her child; moreover, at hearing on motion for physical examination,
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mother presented no evidence to support her claim of paternity. Kennedy v. State, Dept. of Revenue, App. 1
Dist., 659 S0.2d 344 (1995). Children Qut-of-wedlock £== 58

Order requiring scientific testing to determine patemity in proceeding to hold putative father in contempt for
failing to pay court-ordered child support did not comply with rule governing physical and mental examinations,
absent showing that condition to be tested was “in controversy” or that there was “goed cause” for testing; only
matter pending before court was repayment of past public assistance debt and motion for contempt for failure fo
make support payments. Department of Revenue on Behalf of Freckleton v. Goulbourne, App. 4 Dist.,, 648
S0.2d 856 (1995). Children Out-of-wedlock €= 58

23. Failure to furnish report

Defendant violated rule requiring party requesting medical examination of another party to produce upon reguest
detailed reports of examiner, including diagnoses and conclusions, when defendant failed to disclose fact thag
physician had changed his opinion that causal relationship existed between accident and plaintiff's injuries and
would testify at triai that there was no such connection. Office Depot, Inc. v, Miller, App. 4 Dist., 584 So.24 587
{1991). Pretrial Procedure €= 382

Failure of defendant to disclose to personal injury plaintiff substantial reversal in his expert's opinion prejudiced
plamntiff entitling plainfiff to new trial of personal injury action; defense counsel allowed plaintiff to present her
enfire case in chief, wholly unaware that defense's case would include critical live testimony by an expert negat-
ing plaintiff's claim, and plaintiff asserted that her trial strategy had been planned and executed on reasonable
assumption that the witness would either nof testify or his testitmony would be favorable to her case. Office De-
pot, Inc. v. Miller, App. 4 Dist., 584 So.2d 587 {1991). New Trial € 27

Spirit and purposs of rle requiring party requesting medical exandnation of another party to produce upon re-
quest detailed reports of examiner, including diagnoses and conclusions, requires disclosure of subsiantial re-
versal of opinion if party intends to offer changed opinion at trial, and parties who f2il to make that disclosurs
do so at their peril, depending on circumstances of particular case. Office Depot, Inc. v. Miller, App. 4 Dist., 534
S0.2d 587 (1991). Pretrial Procedure €<= 382

Belated discovery made by plaintiffs of a more serious injury sustained by one plaimtiff could not be labeled a
mistake of such inadvertence and excusable neglect as to entitle plaintiffs to relief from final judgment entered
on stipulation for dismissal of cause following a negotiated settlement, potwithstanding that defendanis had
knowledge of and failed to reveal contents of report, where motion for relief from judgment was devoid of any
allegation cr suggestion that plaintiffs relicd on any expectation of receiving a copy of court-appeinted physi-
cian's report and, since plaintiffs never requested report, defendants were under no obligation to provide it
Smiles v. Young, App. 3 Dist., 271 So.2d 798 {1973), certiorari denied279 So.2d 305, Judgment €~ 50

When request for report made by court-appointed physician is not made, this rule simply does not require that
report be furnished to examined party, and party, after making decision not to request a copy of report and ac-
cepting benefits of his choice, should not be allowed to label his decision a mistake of such inadvertence or ex-
cusable neglect as to require relief from judgment. Smiles v. Young, App. 3 Dist., 271 So0.2d 798 (1973}, certior-
ari denied279 S0.2d 305, Judgment €= 364

In pérsonal imjury action, there was no reversible error in admitting testimony of physician bearing on question
of permanent disability of plaintiff despite failure of plaintiff to furnish a report thereon as required by this rule,
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where such testimony was cumulative to that of twa other doctors on the subject, and since the matter of rejec-
Hon of such testimony in those circumstances was one as to which the frial court had a measure of discretion.
Bill Keiley Chevrolet, Inc. v. Kerr, App. 3 Dist, 258 So.2d 280 (1972). Appeal And Error €=> 570(2); Appeal
And Brror €= 1030.1(7)

Copy of report of examination of adverse party or his property must be furnished adverse party when examina-
tion iz performed by expert designated by court and expert, to that extent, is an officer of the court. Ford Motor
Co. v. Havee, App. 3 Dist., 123 S0.2d 572 {1960). Pretrial Procedurs €= 379

Where personal injury action was brought against automobile manufacturer for injuries sustained allegedly as
result of defective tie rod, plaintiff was required to produce tie rod for examination and chemical analysis by
manufacturer, but court did not designate experts to examine tie rod or prescribe condition and scope of examin-
ation, thereafier tie rod was refurned undamaged and not disassembled or changed and it was not shown that in-
formation contained in report of examination of manufacturer's expert was not as readily available to plaintiffs
as to manufacturer, order for production of report was without authority in that good cause was not shown. Ford
Motor Co. v. Havee, App. 3 Dist,, 123 So.2d 572 (1960). Pretrial Procedure €55 379

24. Discovery

Videotape of compulsory medical examination (CME} made with parties’ consent, at direction of plaintiffs at-
tormey, and not intended for use at trial was attorney work product prepared in anticipation of litigation or for
trial, subject to discovery only upon a showing of need and undue hardship; videotape was prepared pursuant to
the instructons of plaintiff's counsel and not as an objective recording of the CME, and examiner was desig-
nated as expert who was to testify against plaintiff at trial. McGarrah v. Bayfront Medical Cc:m:er, Inc., App. 2
Dist.; 889 S0.2d 923 {2004), rehearing denied. Pretrial Procedure €= 383

Patient's expert could be required to be deposed following patient's waiver of privilege nnder discovery rule gov-
erning examinations of persons; exclusion of expert's testimony at trial was not the exclusive remedy in the face
of patient’s claim of work-product privilege. Lifemark Hospitals of Florida, Ine. v. Hernandez, App. 3 Dist, 748
So.2d 378 (2000). Pretrial Procedure €5 97

25, Sanctions

Trial court's exclusion of blood test results in paternity action as sanction for mother's failure to deliver copy of
report to alleged father upon his request was abuse of discretion, where alleged father never filed motion 1o com-
pel, alleged father made no attemnpt to demonstrate any prejudice or surprise caused by omission, and test results
were critical evidence due to diametrically opposed conclusions of two prior tests. Stiles v. Bargeron, App. 1
Dist., 559 So.2d 365 (1990). Childrer Out-of-wedlock €= 58

In personal injury action, entry of involuntary dismissal without prejudice, rather than with prejudice, for failure
of one plaintiff to comply with trial court's order to submit to medical examination as required by rule was not
abuse of discretion. Brodbeck v. Gonzalez, App. 3 Dist., 336 80.2d4 475 (1976). Pretrial Procedure £ 690

Where trial court in action by wife for dissolution of marriage entered order requiring wife to submit to physical
and mental examination to determine her capacily for supporting herself and wife, who was not self-supporting
and was without present means of support, failed to appear, trial court order striking claim for alimony went too
far, and it was an abuse of discretion to continme sanction after wife subsequently offered to submit to examina-
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tion. Goldstein v. Goldstein, App. 3 Dist., 284 S0.24 225 {1973). Divorce €= 86
25.5. Certiorari

Trial court's order denying cruise ship’s motion to compel 2 supplemental compulsory physical examination of
seaman by ship's orthopedic expert in Jones Act action was reviewable by certiorari because the order was a de-
parture from essential requirernents of law, resulting in material injury for remainder of case that could not be
corrected on post-fudgment appeal; order allowed seaman to continue to receive maintenance and cure benefits
from ship unchecked, thereby depriving ship of its rights as Jones Act employer, and certiorari was appropriate
because on appeal it would be impossible to determine exactly how trial court's order affected both ship's de-
fense and the final ovtcorne of the case. Royal Caribbean Cruises, Ltd. v. Cox, App. 3 Dist, 2008 WL 183719
{2008). Certiorari €= 17

Trial cowrt’s protective order, which allowed motorist's attorney to retain copy of videotape of motorist's com-
pulsory medical examination (CME} by neuropsychologist, did not depart from essentizl requirement of law,
and thus certiorari relief was not warranted in motorist’s action against state Department of Transportation
{DOT} for negligent road design; there was no clearly established law on who could maintain copy of videotape
after completion of case, trial court had discretion to determine conditions-of CME, and trial court considered
prefession concerns of DOT's expert and addressed them by placing specific limits on use of tape by attorney.
Florida Dept. Of Transp. v. Piccelo, App. 2 Dist., 964 S0.2d 773 (2007). Pretrial Procedure €5 413,

Plaintiff demonstrated that any injury caused by trial court's order prohibiting his attorney from attending a psy-
chological examination requested by defendant could not be corrected on appeal, so as to support issuance of
writ of certiorari quashing order, in plaintiff's negligence action based on physical and psychological injuries
suffered due to collision with vehicle driven by defendant's employee, since it would be impossible to demou-
strate on appeal how the absence of plaintiff’s attormney affected the outcome of the examination. Byrd v. South-
em Prestressed Concrete, Inc., App. 1 Dist,, 928 So.2d 455 (2006}, Certiorari € 3(2)

26. Review

Record failed to show that mental or physical condition of driver of bus colliding with rear of tractor-trailer was
in comtroversy or that there was good cause for his physical or mental examination. Schlagenhauf v. Holder,
U.S.Ied. 1964, 85 5.Ct. 234, 379 (.5, 104, 13 1..Ed.2d 152. Federal Civil Procedure €= 1651

Interlocutory corders requiring mental examinations are held to cause hamm of a kind that cannot be remedied on
sppeal from final judgment; in the context of compelied mental examinations, the required element of irrepar-
zble harm may be found based on the notion that once the invasive harm of the examination occurs, it cannot be
undone on appeal. Olges v. Dougherty, App. 1 Dist, 856 S0.2d 6 (2003), rehearing denied. Certiorari €= 5(1)

One petitioning for 2 writ of certiorari from an interlecutory order requiring a mental examination has the bur-
den to demonstrate that the trial court departed from the essential requirements of law in ruling as # did. Olges
v. Dougherty, App. T Dist,, 836 S0.2d 6 (2003}, rehearing denied. Certiorari €= 15

Trial court's decision to exclude medical report, on basis that proffering party has failed {o deliver copy of report

to tested party upon request, is subject to review for abuse of discretion. Stiles v. Bargeron, App. 1 Dist, 559
S0.2d 365 {1990}, Appeal And Emror €= 961
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Trial court's ruling sustaining alleged father's objection to motion that he submit to human leukocyte antigen
testing had to be reversed, since decision was grounded solely on conclusion that complaint failed to state cause
of action against him, which conclasion was teversed. Holliman v. Green, App. 1 Dist,, 439 S0.2d 955 (1983),
Children Out-of-wedlock €52 73

Certiorari is proper methed to review grant of discovery order. Simons v. Jorg, App. 2 Dist, 375 Seo.2d 288
(1979}. Certiorari €== 17

27, New trial

Where plaintiff alleged in her complaint that her mmjuries. were permanent and continuing in nature, where doctor
stated in his deposition that plaintiff would be all right and would have no further problems, but he also stated
that ligaments and muscles of plaintiff's Jow back were weakened and she might have problems with her job,
where at no time during deposition did defendant ask doctor if plaintiff suffered permanent disability, and
where, although defendant was given right to move for independent physical examnination, it did not choose to
do this, defendant was not entitled to new trial on ground that it was surprised by physician's trial testimony of
permanent disability. Ganey v. Goodings Million Dollar Midway, Inc., App. 1 Dist., 360 So.2d 62 {1978), dis-
missed362 S0.2d 10353, New Trial €5 50

28. Mistrial

Mistrial was warranted based on surprise testimony of defense expert that plaintiff did not suffer permanent in-
Jury as a result of automobile accident; trial was the first occasion on which expert had tmequivocally stated that
plaintiff had suffered no permanent injury, and expert admitted that some of his conclusions were based on ma-
terial that he had seen just hours before testifying. Suarez-Burgos v. Morhaim, App. 4 Dist, 745 So.2d 368
{1999}, rehearing denied, review denied767 So.2d 461. Pretrial Procedure €5 221

West's F.S.A. RCP Rule 1.360, FL. ST RCP Rule 1.360
Current with amendments received through 1/31/08

(C) 2098 Thomson/West
END OF DOCUMENT
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Fla.R.Civ.P. Rule 1.360

B

Updating Documents
1 Amended by 2007 FLORIDA COURT ORDER 28 (C.0. 28).
= Rule 1,360. Examination of Persons
CREDIT(S)

Amended July 26, 1972, effective Jan. 1, 1973 (265 So.2d 21); Oct. 6, 1988, effective Jan. 1, 1989 (330 So.2d
§74); July 16, 1992, effective Jan. 1, 1993 (604 So.2d 1110} July 7, 1995, effective Jan. 1, 1996 (563 So.2d
1047y, Nov. 22, 1995, effective Jan. 1, 1996 (663 50.2d 1049); Sept. 27, 2007, effective Jan. 1, 2008 (966 So.2d
943).

COMMITTEE NOTES

1972 Amendment. Dedved from Federal Rule of Civil Procedure 35 as amended in 1970, The good cause re-
quirement under this rule bas been retained so that the requirements of Schiagenhauf v. Holder, 379 U8, 104, 85
S.Ct. 234, 13 1.Ed.2d 152 (1964), have not been affected. Subdivision (b) is changed to make it clear that re-
ports can be obtained whether an order for the examination has been entered or not and that all earlier rsports of
the same condition can also be obtained.

1988 Amendment. This amendment to subdivision (a) is intended 1o broaden the scope of rule 1.360 to accom-
modate the examination of a person by experts other than physicians.

AUTHORS COMMENT--1967

Rule 1.360 is the same as former Rule 1,29, 1954 Rules of Civil Procedure and quite similar to Federal Rule 35,
As such, 2A Barron and Holtzoff, Federal Practice and Procedure, Rules Edition (West 1961} should be consul- ted.

1t should be noted that the order of the court may be made only on good cause shown, and failure to show good
cause by the moving party will defeat the issuance of the order, By operafion of Rule 1.380(b)2)iv), a party is
protected from arrest for disobeying an order under this rule, although remaining subject 1o the other con-
sequences for failure to comply with the order.

Urder the practice heretofore in Florida many attorneys have arranged between themselves for examinations
without the entry of any order and such practice is not prohibited by this rule. The order provided for under this
rule makes it possible to obtain a copy of the physician's report. This rule is not mandatory, the granting of the
order is discretionary.

¥ the examined party takes advantage of this rule, he becomes obligated to fumish zll of his medical reports.
The plaintiff’s physician holds the key to this rule because if he refuses to make the report available the only
penalty is that his testimony is barred. Thus the examined person could obtain from the defendant the report of
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the defendant's physician and then not furnish reports made by his, the plaintiff's physician if that physician fails
or refuses to make such report.

HMISTORICAL NOTES
Source:

1954 RCP 1.29. Title shortened from "Examination. Physical and mental examimation of parties and examina-
tion of property.”

Prior Provisions:
Law, 1950 Common Law Rule 28. Derived from Federal Rule 35.

Equity. Laws 1931, c. 14658, § 47; Comp.Gen.Laws 1936 Supp., § 4921(3); F.5.A. § 63.47; 195C Equity Rule
47{d) (Depositions ds bene esse--optional procedure). Superseded by 1934 RCP 1.21 10 1.31.

Law and equity. 1954 RCP 1.29. Derived from 1930 Common Law Rule 28,
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Ga. Code Ann., §9-11-35

Page 1

C

West's Code of Georgla Annotated Currentness
Ticle 9. Civil Practice
g Chapter 11. Civil Practice Act
rg Article 5. Depositions and Discovery {Refs & Annos)

~5 5-11-35. Physical and mental examination of persons

(&) Order for examination., When the mental or physical ceondition {including the
blood group) of a party, or of a person in the custody or under the legal control
of a party, is in controversy, the court in which the action is pending may order
the party to submit to a physical exanmination by a physician or to submit to a
mental examination by a physician or a licensed psychologist or to produce for ex-
amination the person in his custody or legadl control. The order may be made only
on motion for geod cause shown and upon notice to the person to bhe examined and to
all parties and ghall specify the time, place, manner, conditions, and scope of
the examination and the person or persons by whom it ig to be made.

{b) Report of examining physician or psychologist.

{1) If reguested by the party against whom an order i3 made under subsecrtion

{a) of this Code section or by the person examined, the party causing the exam-
ination te be made shall deliver to him a copy of a detalled written regport of
the examining physician or psychologist setting out his findings, including res-
ulcs of all tests made, diagnoses, and conclusions, together with like reports
of all earlier examinations of the same condition.

{2} Any party shall be entitled, upon request, to receive from the party whose
physical or mental conditicn 1s in issue, or who 1s in control of, or has legal
custedy of, a person whose physical or mental condition is in issue, a report of
any and every examination, previously or thereafter made, of the condition in
issue, unless, 1n the case of a report of examination of a person net a party,
the party shows that he is unable to obtain it.

(3) The court, on motion, may make an order against a party requiring delivery
of a report under paragraph {1) or (2} of this subsection on such terms as are
just; and, if a physician or psychologist fails or refuses to make a report, the
court may excluede his testimony if offered at the trial.

(4) By reguesting and obtaining a report of the examination so ordered or by
taking the deposition of the examiner, rhe party examined walves any privilege
he may have in that action, or any other action involving the same conbtroversy,
regarding the testimony of every other perscn who has examined or may thereafter
examine him in respect to the same mental or physical condition.
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Ga. Code Ann., § 9-11-35

(5) Paragraphs {1) through {4} of this subsection apply tc examinations made by
agreement of the parties, unless the agreement expressly provides otherwise.
Paragraphs (1) through (4} of this subsection do not preclude discovery of a re-

port of an examining physician or psychologist or the taking of a deposition of
the physician or psychologist in accordance with any other Code section of this
chapter. ’

Laws 1566, p. 609, § 35; Laws 1972, p. 510, § 8; Laws 2001, p. BO&, § 1.
CROSS REFERENCES
Evidence, production of medical records, see § 24-10-70 et seq.

LAW REVIEW AND JOURNAL COMMENTARIES
Casencte: I Didn’t Volunteer for This 2&#%': The Application of Georgia's Psycho-
logist-Patient Privilege to Court-QOrdered Mental Health Treatment. John Scott
Husger, Jr., 57 Mercer L. Rev. 1327 (2006},
LIBERARY REFERENCES

Pretrial Procedure€i 451 to 457.

Westlaw Key Number Searches: 307ak451 to 307Ak457.

C.J.8. Discovery §§ 69, 110 to 112.
RESEARCH REFPERENCES
Encyclopedias
15 Am. Jur. Proof of PFacts 3d 259, Proof of Damages for Sexual Assault.
65 Am. Jur. Trials 65, Taking the Deposition of the Sexual Harassment Plajintiff,
Ga. Jur. Ingurance § 18:30, Court-Ordered Examinations.
Forms

2 Brown Georgia Pleading, Prac. & Legal Forms Anno. § 9-11-26, General Provisions
Govarning Discovery (Text of Code Section).

2 Brown Geoxrgia Pleading, Prac, & Legal Forms Anno. § 9-11-27, Depositions Befora
Action or Pending Appeal {Text of Code Section).

2 Brown Georgia Pleading, Prac, & Legal Forms Anno. § 8~11-37, Failurs to Make
Discovery; Motion to Compel; Sanctionas; Expenses {Text of Code Section).

2 Brown Georgla Pleading, Prac. & Legal Porms Anno. § 9-11-27{A) Form 5, Depos-
itions Before Action--Petition; Notice; Ordexr for Inspection of FPremises.
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Westlaw:

HI R DIST CT RCP Rule 35 Page 1
District Court Rates of Civil Procedure, Rule 35

WEST'S HAWAIL'I COURT RULES
DISTRICT COURT RULES OF CIVIL PROCEDURE
V. DEPOSITIONS AND DISCOVERY

Copr. © 2008 Thomson/West.
Current with amendments received through 1/1/2008
RULE 35. PHYSICAL AND MENTAL BXAMINATION OF PERSONS

(a) Order for Examination. In an action in which the mental or physical condi-
tion of a party is in controversy, the court in which the action is pending may
order that party to submit to a physical or mental examinatiom by a physician.

The order may be made only on motion for good cause shown upon notice to the party
to be examinad and te all other parties and shall specify the time, place, manner,
conditions, and scope of the examination and the person or persons by whom it is
to be made.

{b) Report of Findings.

(1} If reguested by a person agalnst whom an order is made under Rule 35{a) or
the person examined, the party causing the examination to be made shall deliver to
that reguesting person a copy of a detailed written report of the examining physi-
cian setting out the physician's finding and conclusions. After such reguest and
delivery the party causing the examination to be made shall be entitled upon re-
cquest to receive from the party examined a like report of any examination, previ-
ously or thereafter made, of the same mental or physical condition. If the party
examined refuses to deliver such report the court on meotion and notice may make an
order requiring delivery on such terms as are just, and if a physician fails or
refuses to make such a repecrt the court may exclude the physician's testimony if
cffered at the trial.

{2) By requesting and obtaining a report of the examination so ordered or by
taking the deposition of the examiner, the party examined walves any privilege the
party examined may have in that action or any other involving the same contro-
versy, regarding the testimony of every other person whe has examined or may
thereaftrer examine that party in respect of the game mental or physical condition.
The depcosition of the examining physician may ke taken without lezave of court,
notwithstanding the provisions of Rule 26{a) (2.

[amended effective April 1, 1996.]
District Court Civil Rule 35

HI R DIST CT RCP Rule 35 S —

® 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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HI R DIST CT RCP Rule 35 Page 2
District Court Rules of Civil Procedure, Rule 35

END OF DOCUMENT
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Westlaw:
ID R RCP Rule 35 Page 1
Idaho Rules of Civil Procedure (LR.C.P.}, Rule 35

Cc
WEST'S IDAHO CODE ANNOTATED

IDAHO COURT RULES
IDAHO RULES OF CIVIL PROCEDURE
Rule 35. Physical and mental examinations

{a) Physical and mental examination of persons.

When the mental or physical condition {including the blood group) of a party, or of a person in the custody or
under the legal control of a party, is in controversy, the parties by stipulation or the court in which the action is
pending may order the party to submit to a physical or mental examination by a physician, or a qualified mental
health professional as defined in section 6-1901, Idaho Code, excluding nurses, if the mental, emotional, or psy-
chological condition of a party is at issue, or to produce for examination the person in the party’s custody or
legal control. The order may be made onty on motion for good cause shown and upon notice to the person to be
examined and to all parties and shall specify the time, place, manner, conditions, and scope of the examination
and the person or persons by whom it is to be made.

{b) Report of Examining Physician.

{1) If requested by the party against whom an order is made under Rule 35(a) or the person examined, the party
causing the examination to be made shall deliver to the requesting party a copy of a detailed written report of
the examining physician setting out the examiner's findings, including results of all tests made, diagnoses and
conclusions, together with like reports of all earlier examinations of the same condition. After delivery the party
causing the examination shall be entitled upon request to receive from the party against whom the order is made
a like report of any examination, previously or thereafter made, of the same condition, unless, in the case of a
report of examination of a person not a party, the party shows that the party is unable to obtain it. The court on
motion may make an order against a party requiring delivery of a report on such terms as are just, and if a physi-
cian fails or refuses to make a report the court may exclude the examiner's testimony if offered at the trial.

(2) By requesting and obtaining a report of the examination so ordered or by taking the deposition of the exam-
iner, the party examined waives any privilege the party may have in that action or any other involving the same
controversy, regarding the testimony of every other person who has examined or may thereafter examine the
party in respect of the same mental or physical condition.
(3) This subdivision applies to examinations made by agreement of the parties, unless the agreement expressly
provides otherwise. This subdivision does not preclude discovery of a report of an examining physician or the
taking of a deposition of the physician in accordance with the provisions of any other rule.
[Amended March 31, 1998, effective July 1, 1998; March 17, 2008, effective July 1, 2006.]

Current with amendments received through 9-7-2007

Copr. © 2008 Thomson/West,

ID R RCP Rule 35

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.

e B I fr'\lgfjﬂ

$ndtrne evrnb™ exran Flarter cvmemn framimd frvrt it mdbsonnser mremor Frare et an Lid P e FTPTRAT ¥ Cuene XX7 ol oo L



1.

ID R RCP Rule 35
idaho Rules of Civil Procedure (LR.C.P.), Rule 35

END OF DOCUMENT
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Westlaw,

LGS S. Cr Rule 215

Page |

C
Formerly cited as ILSTSCTRCH 110A € 215

West's Smith-Hurd Illinois Compiled Statutes Annotated Currentness
Court Rules -
lllinois Supreme Court Rules (Refs & Annos)
=g Article IL Rules on Civil Proceedings in the Trial Court (Refs & Annos)
~a Part E. Discovery, Requests for Admission, and Pretrial Procedure (Refs & Annos)

- Rule 215. Physical and Mental Examination of Parties and Other Persons

(a) Notice; Metion; Order. In any action in which the physical or mental condition of a party or of a person in
the party's custody or legal control is in controversy. the court, upon notice and on motion made within a reason-
able time before the trial, may order such party to submit to a physical or mental examination by a licensed pro-
fessional in a discipline related to the physical or mental condition which is involved. The motion shall suggest
the identity of the examiner and set forth the examiner’s specialty or discipline. The court may refuse to order
examination by the examiner suggested but in that event shall permit the party seeking the examination to sug-
gest others. A party or person shall mot be required to travel an unreasonable distance for the examination. The -
order shall fix the time, place, conditions, and scope of the examination and designate the examiner. The party
calling an examiner to testify at trial shall disclose the examiner as a controlled expert witness in accordance
with these rules.

(b} Examiner's Fee and Compensation for Loss of Earnings. The party requesting the examination shall pay
the fee of the examiner and compensation for any loss of earnings incurred or to be incurred by the party or per-
son to be examined in complying with the order for examination, and shall advance all reasonable expenses in-
curred or to be incurred by the party or person in complying with the order.

(¢) Examiner’s Report. Within 21 days after the completion of the examination, the examiner shall prepare and
mail or deliver to the attorneys for the party requesting the examination and the party examined duplicate origin-
als of a written report of the examination, setting out the examiner’s findings, results of all tests made, and the
examiner's diagnosis and conclusions. The court may enforce compliance with this requirement. If the report is
not delivered or mailed 1o the attorney for the party examined within the time herein specified or within any ex-
tensions or modifications thereof granted by the court, neither the examiner's report, the examiner's testimony,
the examiner's findings, X-ray films, nor the results of any tests the examiner has made may be received in evid-
ence except at the instance of the party examined or who produced the person examined. No examiner under this
rule shall be considered a consultant.

(d) Impartial Medical Examiner.

{1} Examination Before Trial. A reasonable time in advance of the trial, the court may on its own motion or
that of any party, order an impartial physical or mental examination of a party whose mental or physical con-
dition is in issue, when in the court’s discretion it appears that such an examination will materialiy aid in the
just determination of the case. The examination shall be made by a member or members of a panel of physi-
cians chosen for their special qualifications by the Administrative Office of the llinois Courts,

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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I.C535. Ct. Rule 215

(2) Examination During Triel. Should the court at any time during the trial find that compelling considerations
make it advisable to have an examination and report at that time, the court may in its discretion so order.

(3} Coples of Report. A copy of the report of examination shall be given to the court and to the attorneys for
the parties.

(4) Testimony of Examining Physician. Either party or the court may call the examining physician or physi-
cians to testify. Any physician so called shall be subject 1o ¢cross-examination.

(3) Costs and Compensation of Physician. The examination shall be made, and the physician or physicians, if
called, shall testify without cost to the parties. The court shall determine the compensation of the physician or
physicians.

(6) Administration of Rule. The Administrative Director and the Deputy Administrative Director are charged
with the administration of the rule.

CREDIT(S)

Amended June 1, 1995, eff. Jan, 1, 1996; March 28, 2002, eff, July [, 2002.
FORMER REVISED STATUTES CITATION

Formerly 11l Rev.35iat. 1991, ch. 110A, 9 215.

COMMITTEE COMMENTS

(Revised June 1, 1995)
This rule is derived from former Rules 17-1 and i7-2. The language of Rule 17- | was not changed ex-
cept that the time in which the examining physician shall present his findings has been extended to 21
days in paragraph (¢} of Rule 215. Under former Rule 17-1(3) that period was 20 days. Paragraph (¢) of
the new rule also requires that the physician present his report 14 days before trial, Former Rule
17-1(3) required the physician to present his findings not later than 10 days before trial. These changes
are consistent with the committee's general policy of establishing time periods in multiples of seven days.

Former Rule 17-2 has been revised as paragraph (d) of the new rule, but the substance is not changed,
except that the provision is no longer limited to personal injury cases.

This rule is intended to provide an orderly procedure for the examination of civil litigants whose phys-
ical or mental condition is in controversy. Originally, the rule concerned only physicians. The new rule
recognizes that a number of professionals in other health-related disciplines are licensed to perform
physical and mental examinations and therefore the designation "licensed professional” is substituted
for "physician.” The new language was adopted to effectuate the objectives of the rule with minimal ju-
dicial involvement. The requirement of “good cause™ was therefore eliminated as grounds for seeking
an examination.

Timing is the critical consideration. Examining professionals under the rule fall within the classifica-
tion of opinion witnesses under Supreme Court Rule 213(g) as opposed to consultants under Supreme

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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Westlaw,

IN ST TRIAL P Rule 35 Page |
Trial Procedure Rule 35

C

West's Annotated Indiana Code Currentness
Title 34 Appendix Court Rules {Civil)
~g Indiana Rules of Trial Procedure
~# V. Depostitions and Discovery

=+ Rule 33. Physical and mental examination of persons

(A} Order for examination. When the mental or physical condition (including the blood group) of a party, or of
a person in the custody or under the legal control of a party, is in controversy, the court in which the action is
pending may order the party to submit o a physical or mental examination by a suitably licensed or certified ex-
aminer or to produce for examination the person in his custody or legal control. The order may be made only on
motion for good cause shown and upon notice to the person to be examined and to all parties and shal! specify
the time, place, manner, conditicns, and scope of the examination and the person or persons by whorm it is to be
made.

(B) Report of licensed or certified examiner,

(1) If requested by the party against whom an order is made under Rule 35(A) or the person examined, the party
causing the examination to be made shall deliver to him a copy of a detailed written report of the examiner set-
ting out his findings, including results of all tests made, diagnoses and conclusions, together with like reports of
all earlier examinations of the same condition. After delivery the party causing the examination shall be entitled
upon request to receive from the party against whom the order is made a like report of any examination, previ-
ously or thergafter made, of the same condition, unless, in the case of a report of examination of a person not a
party, the party shows that he is unable to obtain it. The court on motion may make an order against a party re-
quiring delivery of a report on such terms as are just, and if an examiner fails or refuses to make a report the
court may exclude his testimony if offered at the trial.

(2) By requesting and obtaining a report of the examination so ordered or by taking the deposition of the exam-
iner, the party examined waives any privilege he may have in that action or any other invoiving the same contro-
versy, regarding the testimony of every other person who has examined or may thereafier examine him in re-
spect of the same mental or physical condition.

(3) This subdivision applies t0 examinations made by agreement of the parties, unless the agreement expressly

provides otherwise. This subdivision does not preclude discovery of a report of an examiner or the taking of a
deposition of the examiner in accordance with the provisions of any other rule.

CREDIT(S)

Amended Dec. 14, 1970, effective March 1, 1971; Amended Dec. 21, 2001, effective April 1, 2002,
HISTORICAL NOTES

2003 Main Volume

The 1971 amendment, eff. March 1, 1971, deleted "without limitation” preéeding "the blood group”, deleted "or

© 2008 Thomson/West. No Claim o Orig. US Gov. Works.
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Westlaw:

I.C.A . Rule 1515

Page }

C
Formerly cited as JAR RCP R 132

Iowa Code Annotated Currentness
Iowa Court Rules
1. Rules of Practice and Procedure
~g Chapter {. Rules of Civil Procedure (Refs & Annos)
=g Division V. Discovery and Inspection (Refs & Annos)

~+ Rule 1.515. Physical and mental examination of persons

When the mental or physical condition (including the blood group) of a party, or of a person in the custody or
under the legal contrel of a party. is in controversy, the court in which the action is pending may order the party
to submit to a physical or mental examination by a health care practitioner or to produce for examination the
person in the party’s custody or legal control. The order may be made only on motion for good cause shown and
upon notice to the person to be examined and to all parties and shall specify the time. place, manner, conditions,
and scope of the examination and the person or persons by whom it is to be made.

CREDIT(S)
Renumbered from Rule 132 and amended Nov, 9, 2001, eff. Feb. 15, 2002.

OFFICIAL COMMENT
2002 Main Volume
ENACTMENT 1843

Federal practice.

Under Federal Rule 35, an order for the physical or mentai examination of a party is not granted as of
right. The matter is addressed to the sound discretion of the trial court. Teche Lines v. Boyette,
C.C.A5th, 1949, 111 F.2d 579. The moving party must make a showing of good cause. Usually this is
very perfunctory, Martin v. Tindell, Fla. 1957, 98 So.2d 473, 473, certiorari denied 78 S.Ct. 545, 355
11.5. 959, 2 L.Ed. 2d 534, as for example a statement in the motion that defendant does not believe
plaintiff to be injured as seriously as he claims to be, Leach v. Greif Bros. Cooperage Corp.,

D.C Miss. 1942, 2 FR.D. 444. Sometimes, however, the courts are more exacting, and the motion has
been denied where the court has not been satisfied that the examination is needed. Coca-Cola Bottling
Co. of Puerto Rico v. Negron Torres, C.A. Ist, 1938, 255 F.2d 149, In personal injury cases the general
practice is to allow the defendant to have at Jeast one medical examination of the plaintiff as of course,
since good cause is necessarily impiied in the very nature of the litigation.

---=Report of findings.

Under Federzl Rule 35(b) (1) the party examined has an absolute right to receive from the party who
“Teaused the examination to be made a copy 0f the Tepoit of the findings of the examining physician,

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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Westlaw

Page 1
I.C A Rule 1.516

C
Formerly cited as IARRCP R 133

Iowa Code Annotated Currentness
lowa Court Rules
I Rules of Practice and Procedure
~g Chapter 1. Rules of Civil Procedure (Refs & Annos)
~g Division V. Discovery and Inspection {Refs & Annos)

« Rule [.516. Repert of health care practitioner

1.516{1} If requested by the party against whom an order is made under rule 1.515 or the person examined, the
party causing the examination shall deliver a copy of the examiner's detailed written report setting out the
findings, inchuding results of all tests made, diagnosis and conclusions, together with like reports of all earlier
examinations of the same condition. After delivery, if requested by the party causing the examination, the
party against whom the order is made shall deliver a like report of any examination of the same condition, pre-
viously or thereafter made, unless the party shows an inability to obtain a report of examination of a nonparty.
The court on motion may order a party to deliver a report on such terms as are just. If an examiner fails or re-
fuses to make a report the court may exclude the examiner’s testimony if offered at the trial.

1.516(2) By requesting and obtaining a report of the examination so ordered or by taking the deposition of the
examiner, the party examined waives any privilege the party may have in that action or any other involving the
same controversy, regarding the testimony of every other person who has examined or may thereafter examine
the party in respect of the same mental or physical condition.

1.516(3) This rule applies 1o examination made by agreement of the parties, unless the agreement expressly

provides otherwise, This rule does not preclude discovery of a report of an examiner or the taking of a depos-
ition of the examiner in accordance with the provisions of any other rule or statute,

CREDIT(S)
Renumbered from Rale 132 and amended Nov. 9, 2001, eff. Feb. 15, 2002.
HISTORICAL AND STATUTORY NOTES
2002 Main Yolume
Derivation:
Rule 133,
Amended Oct. 31, 1997, eff. Jan. 24, 1998,
Rule 133,
Acts 1973 (65 G.A.) ¢ch. 316
Rule 133,
Report 1943,

LIBRARY REFERENCES

© 2008 Thomson/West. No Claim to Orig. US Gov. Works,
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Westlaw,

KS R RCP CODE 60-235 Page 1
Rules of Civil Procedure, K .5 A. 60-235

C
WEST’'S KANSAS COURT RULES AND PROCEDURE

CODE OF CIVIL PROCEDURE
ARTICLE 2. RULES OF CIVIL PROCEDURE

Copr. © 2007 Thomson/West,
Current with amendments received through 10715/2007
§ 60-235. Physical and Mental Examination of Persons

(a) Order for Examination. When the mental or physical condition, including the biood group, of a party, or of
a person in the custody or under the legal control of a party, is inl controversy, the court in which the action is
pending may order the party to submit to a physical or mental examination by a suitably licensed or certified
examiner or to produce for examination the person in the party's custody or legal control. The order may be
made only on motion for good cause shown and upon notice to the person to be examined and to all parties and
shall specify the time, place, manner, conditions and scope of the examination and the person or persons by

. whom it is to be made. The moving party shall advance the expenses which will necessarily be incurred by the
party to be examined.

(b} Report of Examiner.

(1) If requesied by the party against whom an order is made under subsection (a) or by the person examined, the
party causing the examination o be made shall deliver to the party or person making the request a copy of a de-
tailed written report of the examiner, setting out the examiner's findings, including results of all tests made,
diagnoses and conchusions, together with like reports of all earlier examinations of the same condition.

(2) This subsection applies to examinations made by agreement of the parties, unless the agreement expressly
provides otherwise. This subsection does not preclude discovery of a repert of an examiner or the taking of a
deposition of the examiner in accordance with the provisions of any other rule.

(¢) Reports of Other Examinations. Any party shall be entitled upon request to receive from a party a report of
any examination, previously or thereafter made, of the condition in controversy, except that the party shall not
be required to provide such a report if the examination is of a person not a party and the party is unable to ob-

tain a report thereof. Reports required to be provided under this subsection shall contain the same information
as specified for reports under subsection (b).

(d) Order Requiring Delivery of Report. The court on motion may make an order against a party requiring de-
livery of a report under subsection (b} or {¢} on such terms as are just. If an examiner fails or refuses o make or
deliver such a report, the court may exclude the examiner's testimony if offered at the trial.

[Amended effective July 1, 1997.]

Rules Civ. Proc., K. 8. A. 60-235

KS RRCP CODE 60-235

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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KS R RCP CODE 60-235 Page 2
Rules of Civil Procedure, K.S.A. 60-235 -

END OF DOCUMENT

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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Westlaw,

Kentucky Rules of Civil Procedure (CR) Ru_le 3504

Page |

C

Baldwin's Kentucky Revised Statutes Annotated Currentness
Rules of Civil Procedure
~ V Depositions and Discovery
~g Cr 35 Physical and Menta] Examination of Persons (Refs & Annos)
=+ CR 35.01 Order for examination
When the mental or physical condition (including the blood group) of a party, or of a person in the custody or
under the legal control of a party, is in controversy, the court in which the action is pending may order the party
to submit to a physical or mental examination by a physician, dentist or appropriate health care expert, or to pro-
duce for examination the person in his custody or legal control. The order may be made only on motion for good
cause shown and upon notice to the person to be examined and to all parties and shall specify the time. place,
manner, conditions, and scope of the examination and the person or persons by whom it is to be made.
HISTORY: Amended by Order 9i-2, eff. 11-15-91; prior amendment eff. 10-1-71; adopted eff. 7-1-53
CROSS REFERENCES
Failure to comply with order, CR 37.02
Mental or physical examinations made in connection with criminal case, discovery of, RCr 7.24
Report of examining physician, CR 35.02
LIBRARY REFERENCES
Damages €52206(.5) to 206(8).
Westlaw Topic No. 115,
C.J.5. Damages § 174.
RESEARCH REFERENCES
Encyclopedias
38 Am, Jur, Trials 283, Representing Automobile Accident Victims.

Forms

Kentucky Practice, Civil Procedure Forms § 66:2, Mental or Physical Condition Must be in Controversy--Good
Cause.

Kentucky Practice, Civil Procedure Forms § 66:3, Motion for Compulsory Physical Examination-Form.

Kentucky Practice, Civil Procedure Forms § 66:8, Order on Refusal of Party to Submit to Examination--Form.

Treatises and Practice Aids

© 2008 Thomson/West. No Claim to Grig. US Gov. Works.
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Page 2 of 4

Westlaw,

Kentucky Rules of Civil Procedure (CR) Rule 35.02

Page |

C

Baldwin's Kentucky Revised Statutes Annotated Currentness
Rules of Civil Procedure
~@ V Depositions and Discovery
=g Cr 35 Physical and Mental Examination of Persons (Refs & Annos)

= CR 35.02 Report of examining physician or health care expert

(1) If requested by the party against whom an order is made under Rule 35.01 or the person examined, the party
causing the examination to be made shall deliver to that person or party a copy of a detailed written report of
the examining health care expert setting out all findings, including results of all tests made, diagnoses and con-
clusions, together with like reports of all earlier examinations of the same condition. Afier delivery, the party
causing the examination shali be entitied upon request to receive from the party against whom the order is made
a like report of any examination, previously or thereafter made, of the same condition, unless, in the case of a
report of examination of a person not a party, the party shows an inability to obtain it. The court on motion may
make an order against a party requiring delivery of a report on such terms as are just, and if a physician or ex-
amining health care expert fails or refuses to make a report the court may exclude such testimony if offered at
the trial. :

(2) This rule applies to examinations rnade by agreement of the parties, unless the agreement expressly provides
otherwise. This rule does not preclude discovery of a report of an examining physician or health care expert or
the taking of a deposition of the physician or health care expert in accordance with the provisions of any other rule.
HISTORY: Amended by Order 91-2, eff. 11-15-91; prior amendment eff. 10-1-71; adopted eff. 7-1-33
CROSS REFERENCES
Physical and mental examination of persons, order for examination, CR 35.01
Scope of discovery: trial preparation, experts, CR 26.02
LIBRARY REFERENCES
Damages €£52206(5).
Westlaw Topic No. 115,
C.1.5. Damages § [74.
RESEARCH REFERENCES

Forms

Kentucky Practice, Civil Procedure Forms § 63:8, Interrogatories--{dentity of Witnesses and Expert Witnesses-
-Form.

Kentucky Practice, Civil Procedure Forms § 66:9, Request by Examined Party for Report of Findings--Form.

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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Page 2 of 17

Westlaw.

Page 1

LSA-CCP Ar. 1464

C

West's Louisiana Statutes Annotated Currentness
Louisiana Code of Civil Procedure acts 1960, No. 15 (Refs & Annos)
Book 1. Ordinary Proceedings
Title AL Production of BEvidence
~@ Chapter 3. Discovery (Refs & Annos)
=g Section 2. Depositions: General Dispositions

= Art. 464, Order for physical or mental examination of persons

When the mental or physical condition of a party, or of a person in the custody or under the legal control of a
party, is in controversy, the coust in which the action is pending may order the party to submit to a physical or
mental examination by a physician or to produce for examination the person in his custody or fegal control, ex-
cept as provided by law. In addition, the court may order the party to submit to an examination by a vocational
rehabilitation expert or a licensed clinical psychologist who is not a physician, provided the party has given no-
tice of intention to use such an expert. The order may be made only on motion for good cause shown and upon
notice to the person to be examined and to all parties and shall specify the time, place, manner, conditions, and
scope of the examination and the person or persons by whom it is 10 be made. :

CREDIT(S)

Acts 1976, No. 574, § 1. Amended by Acts 1991, No. 324, § |: Acts 1997, No. 1056, § 1.
COMMENT--1997

2005 Main Yolume

The amendment expands the category of examiner to include a licensed clinical psychologist if the oth-
er party has given notice of an intent o use such an expert.

HISTORICAL AND STATUTORY NOTES
2005 Main Veolume

Source:
Former R.8. 13:3783A,; of. Fed.Rule 35(a).
Acts 1960, No. 15, § 1.
C.C.P. art. 1493,

Chapter 3 of Title I] of Book H of the Code of Civil Procedure, formerly containing C.C.P. arts. 1421 to 1439,
1451 10 1457, 1469, 1471 to 1473, 1451 to 1496, and 1511 to 1515, was amended and reenacted by Acts 19786,
No. 574, § 1 w contain C.C.P. arts. 1421 to {474, For disposition of the subject matter of the former articles of
Book I, Tide HI, Chapter 3, see table preceding C.C.P. art. 1420.

The 19%] amendment inserted a new second sentence relating to examinations by vocational rehabilitation ex- perts.

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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Westlaw,

LSA-C.CP. Ast. 1465

Page |

C
West's Louisiana Statutes Annotated Currentness
Louisiana Code of Civil Procedure acts 1960, No. 15 (Refs & Annos)
Boock IL Ordinary Proceedings
Title L Production of Evidence
®g Chapter 3. Discovery {Refs & Annos)
~a Section 2. Depositions: General Dispositions

= Art. 1465, Report of examining physician’

A. If requested by the party against whom an order is made under Article 1464 or by the person examined, the
party causing the examination 1o be made shall deliver te him a copy of a detailed written report of the ex-
amining physician setting out his findings, including results of all tests made, diagnoses, and conclusions, to-
gether with like reports of all earlier examinations of the same condition. After delivery the party causing the
examination shall be entitled upon request to receive from the party against whom the order is made a like re-
port of any examination, previously or thereafier made, of the same condition, unless, in the case of a report of
examination of a person not a party, the party shows that he is unable to obtain it. The court on motion may
make an order against a party requiring delivery of a report on such terms as are just, and if a physician fails or
refuses to make a report the court may exclude his testimony if offered at the trial,

B. By requesting and obtaining a report of the examination so ordered or by taking the deposition of the exam-
iner, the party examined waives any privilege he may have in that action or any other involving the same con-
troversy, regarding the testimony of every other person who has examined or may thereafter examine him in
respect of the same mental or physical condition.

C. This Article applies to examinations made by agreement of the parties, unless the agreement expressly

provides otherwise. This Article does not preciude discovery of a repert of an examining physician or the tak-
ing of a deposition of the physician in accordance with the provistons of any other rule.

CREDIT(S)
Acts 1976, No. 574, § 1. Amended by Acts 1993, No. 619, § 1.
HISTORICAL AND STATUTORY NOTES
2005 Main Volume
Source:

Former R.5. 13:3783B, 13:3783C; ¢f. Utah Rales of Civil Procedure,
Rule 35; ¢f Fed.Rule 35(h).

Acts 1960, No. 15, § 1.

C.C.P. arts, 1494, 1495,

Chapter 3 of Titie Il of Book II of the Code of Civil Procedure, formerly containing C.C.P. arts. 1421 to 1439,
1451 to 1457, 1469, 1471 to 1473, 1491 10 1496, and 1511 to 1515, was amended and reenacted by Acts 1976,

© 2008 Thomson/West. No Claim to Orig. US Gov. Works,
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Westlaw,

ME R RCP Rule 35 Page |
Maine Rules of Civil Procedure, Rule 35

C
Maine Revised Statutes Annotated Currentness
Maine Rules of Court
~g Rules of Civil Procedure
i@ V. Depositions and Discovery

= Rule 35, Physical and Mental Examination of Persons

{a) Order for Examination. When the mental or physical condition (including the blood group) of a party, or of
a person in the custody or under the fegal control of a party, is in controversy, the court in which the action is
pending may order the party to submit to a physical or mental examination by a licensed physician or 2 mental
examination by a licensed psychologist. or to produce for examination the persen in the party’s custody or leg-
at control. The order may be made only on motion for good cause shown and upon notice to the person to be ex-
amined and to all parties and shall specify the time, place, manner, conditions, and scope of the examination
and the person or persons by whom it is to be made.

{b) Report of Examining Physician or Psychologist.

(1) If requested by the party against whom an order is made under Rule 35(a) or the person examined, the party
causing the examination 0 be made shall deliver to the requestor a copy of a detailed written report of the ex-
aminer setting out the examiner's findings, including results of all tests made, diagnoses and conclusions, to-
gether with fike reports of all earlier examinations of the same condition. After delivery the party causing the
examination shall be entitled upon request to receive from the party agaiast whom the order is made a like re-
port of any examination, previously or thereafter made, of the same condition, unless, in the case of a report of
examination of a person not a party, the person against whom the order is made shows that it is unobtainable.
The court on motion may make an order against a party requiring delivery of a report on such terms as are just,
and if an examiner fails or refuses to make a report the court may exclude the examiner’s testimony if offered at
the trial.

(2) By requesting and obtaining a report of the examination so ordered or by taking the deposition of the exam-
iner, the party examined waives any privilege the party may have in that action or any other involving the same
controversy, regarding the testimony of every other person who has examined or may thereafter examine the
party in respect of the same mental or physical condition.

(3; This subdivision applies t0 examinations made by agreement of the parties, unless the agreement expressly
provides otherwise. This subdivision does not preclude discovery of a report of an examiner or the taking of the
deposition of the examiner in accordance with the provision of any other rule.

CREDIT(S)

[Amended effective February 15, 1993.]

Ruales Civ. Proc., Rule 35, ME R RCP Rule 35

- Current with amendments received through 7/15/07

© 2008 Thomson/West. No Claim to Orig, US Gov. Works.
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ME R RCP Rule 35 Page 2
Maine Rules of Civil Procedure, Rule 35

© 2008 Thomson/West

END OF DOCUMENT

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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Md. Rule 2-423

Michie's Annotated Code of Maryland
Maryland Rules
Copyright 2007

*** Rules current through December 4, 2007 ***
®%*¥ Annotations current through November 14, 2007 **%*

MARYLAND RULES
TITLE 2. CIVIL PROCEDURE -- CIRCUIT COURT
CHAPTER 400. DISCOVERY
Md. Rule 2-423 (2007)

Review Court Orders which may amend this Rule

Rule Z-423. Mental or physical examination of persons.

wWhen the mental or physical condition or characteristic of a party or of a person in the
custody or under the legal control of a party is in controversy, the court may order the party
to submit to a mental or physical examination by a suitably licensed or certified examiner or
to produce for examination the person in the custody or under the legal control of the party.
The order may be entered only on motion for good cause shown and upon notice to the
person to be examined and to all parties. It shall specify the time and place, manner,
conditions, and scope of the examination and the person or persons by whom it is to be
made. The order may regulate the filing and distribution of a report of findings and
conclusions and the testimony at trial by the examiner, the payment of expenses, and any
other relevant matters.

HISTORY: (Amended July 23, 1997. )
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MASSACHUSETTS COURT RULES
*¥% THIS DOCUMENT REFLECTS ALL CHANGES RECEIVED AS OF DECEMBER 12, 2007 ***

MASSACHUSETTS RULES OF CIVIL. PROCEDURE
V. DEPOSITIONS AND DISCOVERY

ALM R. Civ. P. Rule 35 (2007)

Review Court Orders which may amend this rule,

Rule 35. Physical and Mental Examination of Persons

(a) Order for Examination. When the mental or physical condition (including the blood group)
of a party, or of a person in the custody or under the legal control of a party, is in controversy,
the court in which the action is pending may order the party to submit to a physical or mental
examination by a physician or to produce for examination the person in his custody or legal
control. The order may be made only on motion for good cause shown and upon notice to the
person to be examined and to all parties and shall specify the time, place, manner, conditions,
and scope of the examination and the person or persons by whom it is to be made.

(b) Report of Examining Physician.

(1) If requested by the party against whom an order is made under Rule 35(a) or the person
examined, the party causing the examination to be made shall deliver to him a copy of a detailed
written report of the examining physician setting out his findings, including results of all tests
made, diagnoses and conclusions, together with like reports of all earlier examinations of the
same condition. After delivery the party causing the examination shall be entitled upon request to
receive from the party against whom the order is made a like report of an examination,
previously or thereafter made, of the same condition, unless, in the case of a report of
examination of a person not a party, the party shows that he 1s unable to obtain if. The court on
motion may make an order against a party requiring delivery of a report on such terms as are
just, and if a physician fails or refuses to make a report the court may exclude his testimony if
offered at the trial.

(2) By requesting and obtaining a report of the examination so ordered or by taking the
deposition of the examiner, the party examined waives any privilege he may have in that action
or any other involving the same controversy, regarding the testimony of every other person who
has examined or may thereafier examine him in respect of the same mental or physical condition;
but he does not otherwise waive his right to object at the trial to the introduction into evidence of
the report or any part thereof.

(3) This subdivision applies to examinations made by agreement of the parties, unless the
agreement expressly provides otherwise. This subdivision does not preclude discovery of a
report of an examining physician or the taking of a deposition of the physician in accordance
with the provisions of any other rule.
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MCR 2.311

Retrieve State lLegislative Impact®
MICHIGAN COURT RULES

* THIS RULE IS UPDATED THROUGH MICHIGAN SUPREME COURT ORDERS ISSUED 3/07/08

*

MICHIGAN COURT RULES OF 1985
CHAPTER 2 CIVIL PROCEDURE
Subchapter 2.300. Discovery
MCR 2.311 (2008)

Review Court Orders which mayv amend this Rule,

Rule 2.311 Physical and Mental Examination of Parsens.

(A) Order for Examination. When the mental or physical condition (including the blood
group) of a party, or of a person in the custody or under the legal controi or a party, I1s

controversy, the court in which the action is pending may order the party to submit to a
physical or mental or blood examination by a physician (or gther appropriate professional)
or to produce for examinaticn the person in the party's custody or legal control. The order
may be entered only on motion for good cause with notice to the person to be examined
and to all parties. The order must specify the time, place, manner, conditions, and scope of
the examination and the person or persons by whom it is to be made, and may provide that
the attorney for the person to be examined may be present at the examination.

{B) Report of Examining Physician.

(1} If requested by the party against whom an order is entered under subrule (A) or by
the person examined, the party causing the examination to be made must deliver to the
requesting person a copy of a detailed written report of the examining physician setting out
the findings, including results of all tests made, diagnosis, and conclusions, together with
like reports on all eariier examinations of the same condition, and must make available for
inspection and examination X-rays, cardiograms, and other diagnostic aids.

(2) After delivery of the report, the party causing the examination to be made is entitled
on request to receive from the party against whom the order is made a similar report of any
examination previously or thereafier made of the same condition, and to a similar
inspection of all diagnostic aids unless, in the case of a report on the examinaticn of a
nonparty, the party shows that he or she is unable to obtain it.

(3) If either party or a person examined refuses to deliver a report, the court on motion
and notice may enter an order requiring delivery on terms as are just, and if a physician
refuses or fails to comply with this rule, the court may order the physician to appear fora
discovery depasition.

(4) By requesting and obtaining a report on the examination ordered under this rule, or
by taking the deposition of the examiner, the person examined waives any privilege he or
she may have in that action, or another action involving the same controversy, regarding
the testimony of every other person who has examined or may thereafter examine the
person as to the same mental or physical condition.

(5) Subrule (B) applies to examinations made by agreement of the parties, unless the
agreement exprassly provides ctherwise.

{6) Subrule {(B) does not preclude discovery of a report of an examining physician or the
taking of a deposition of the physician under any other rule.

NOTES:

NOTES
MCR 2.311 is based on GCR 1963, 311 and FR Civ P 35.

In the last sentence of subrule (A), the word "must” is changed to "may”, allowing the
trial court to direct that the axamination take place without the attorney for the party being
examined present.

New subrule {(B)(5) is added to make clear that the provisions also apply to exammation,ﬂs
conducted by agreement of the parties, unless the agreement provides otherwise,
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Minn. R. Civ. P. 35.01
MINNESOTA STATUTES -- COURT RULES
*%* THIS DOCUMENT IS CURRENT THROUGH JULY 1, 2007 ***
RULES OF CIVIL PROCEDURE FOR THE DISTRICT COURTS

" V. DEPOSITIONS AND DISCOVERY
RULE 35. PHYSICAL, MENTAL, AND BLOOD EXAMINATION OF PERSONS

Minn. R. Civ. P. 35.01 {(2007)

Review Court Orders which may amend this Rule.

35.01 Order of Examinations

In an action in which the physical or mental condition or the blood relationship of a party,
or of an agent of a party, or of a person under control of a party, is in controversy, the court
in which the action is pending may order the party to submit to, or produce such agent or
person for a physical, mental, or blood examination by a suitably licensed or certified
examiner. The order may be made only on metion for good cause shown and upon notice fo
the party or person to be examined and to ali other parties and shall specify the time, place,
manner, conditions, and scope of the examination and the person or persons by whom it is
made.

Review Court Orders which may amend this Rule.

35.02 Report of Findings

{(a) If requested by the party against whom an order is made pursuant to Rule 35.C1 or by
the person examined, the party causing the examination to be made shall deliver to the
requesting party a copy of a detailed written report of the examination setting out the
examiner's findings and conclusions, together with like reports of all earlier examinations of
the same condition. After such request and delivery, the party causing the examination to
be made shall be entitled, upon requeast, to recelve from the party or person examined a
like report of any examination, previously or thereafter made, of the same physical, mental,
or blood condition. If the party or person examined refuses to deliver such report, the court,
on motion and notice, may make an order requiring delivery on such terms as are just, and,
if an examiner fails or refuses to make such a report, the court may exclude the examiner's
testimony if offered at the trial.

{b) By requesting and obtaining a report of the examination so ordered or by taking the
deposition of the examiner, the adverse party waives any privilege the party may have in
that action or any other invelving the same controversy, regarding the testimony of every
other person who has examined or may thereafter examine the party or the person under
the party’s centrol with respect to the same physical, mental, or blood condition.

35.03 Waiver of Madica! Privilege

If at any stage of an action a party voluntarily places in controversy the physical, mental,
or blood condition of that party, a decedent, or a person under that party's controil, such
party thereby walves any privilege that party may have in that action regarding the
testimony of every person who has examined or may thereafter examine that party or the
person under that party’s control with respect to the same physical, mental, or blood
condition, ‘
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35.04 Medical Disclosures and Depoesitions of Medical Experts

When a party has waived medical privilege pursuant to Rule 35.03, such party within ten
days of a written request by any other party,

(a) shall furnish to the requesting party copies of all medical reports previously or
thereafter made by any treating or examining medical expert, and

(b) shall provide written authority signed by the party of whom request is made-to
permit the inspection of all hospital and other medical records, concerning the physical,
menta!l, or bleod condition of such party as to which priviiege has been waived.

Disclosures pursuant to this rule shall inciude the conclusions of such treating or
examining medical expert.

Depositions of treating or examining medical experts shall not be taken except upon order
of the court for good cause shown upon motion and notice to the parties and upon such
terms as the court may provide.

When the mental or physical condition or characteristic of a party or of a person in the
custody or under the legal control of a party is in controversy, the court may order the party
to submit to a mental or physical examination by a suitably licensed or certified examiner or
to produce for examination the person in the custody or under the legal control of the party,
The order may be entered only on motion for good cause shown and upon notice to the
person to be examined and to all parties. It shall specify the time and place, manner,
conditions, and scope of the examination and the person or persons by whom it is to be
made. The orcer may regulate the filing and distribution of a report of findings and
conclusions and the testimony at trial by the examiner, the payment of expenses, and any
octher relevant matters.

HISTORY: (Amended July 23, 1997. )
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M.R.C.P. Ruje 35
MISSISSIPPI COURT RULES ANNOTATED
Copyright {c) 2008 by the State of Mississippi and
Matthew Bender & Company, Inc., a member of the LexisNexis Group.
All rights reserved.
**% THIS DOCUMENT REFLECTS CHANGES RECEIVED THROUGH JANUARY 10, 2008 *x*

MISSISSIPPI RULES OF CIVIL PROCEDURE
CHAPTER V, DEPOSITIONS AND DISCOVERY

M.R.C.P. Ruje 35
(2008)

Review Court Orders which mayv amend this Rule

Rule 35. Physical and mentai examinations of persons.

{a} Order for examination.. When the mental or physical condition (including the blood
group) of a party or of a person in the custedy or under the legal control of a party is in
controversy, the court in which the action is pending may order the party to submit to a
physical or mental examination by a suitably licensed or certified examiner or to produce for
examination the person in the party's custody or legal control. The order may be made only
on motion for good cause shown and upon notice to the person to be examined and to all
parties and shall specify the time, place, manner, conditions, and scope of the examination
and the person or persons by whom it is to be made. A party or person may not be required
to travel an unreascnabie distance for an examination. The party requesting the
examination shall pay the examiner and shall advance all necessary expenses to be incurred
by the party or persen in complying with the order.

(b}(1) Report of examiner. If requested by the party against whom an order is made under
Rule 35{a) or the person examined, the party causing the examination to be made shall
deliver to the requesting party a copy of the detailed writterrreport of the examiner setting
out the examiner's findings, including results of all tests made, diagnoses and conciusions,
together with like reports of all earlier examinations of the same condition. After delivery
the party causing the examination shall be entitled upen request to receive from the party
against whom the order is made a like report of any examination, previously or thereafter
made, of the same condition uniess, in the case of a report of examination of a person not a
party, the party shows that the party is unable to obtain i. The court on motion may make
an order against a party requiring delivery of a report on such terms as are just, and if an
examiner fails or refuses to make a report the court may exclude the examiner's testimony

if offered at trial.

(2} By requesting and obtaining a report of the examination so ordered or by taking the
deposition of the examiner, the party examined waives any privilege the party may have in
that action or any other involving the same controversy, regarding the testimony of every
other person who has examined or may thereafter examine the party in respect of the same
mental or physical condition.

(3) This subdivision applies to examinations made by agreement of the parties, unless the
agreement expressiy provides otherwise. This subdivision does not preclude discovery of a
report of an examiner or the taking of a deposition of the examiner in accordance with the

provisions of any other rule.

(¢) Limited applicability to actions under Title 93 of the Mississippi Code of 1972.. This rule
does not apply to actions under Title 93 of the Mississippi Code of 1972, except in the
discretion of the Chancery Judge.

123
HISTORY: Adopted effective January 16, 2003
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Mo. Sup. Ct. R. 60.01

MISSOURI RULES OF COURT

%% THIS DOCUMENT REFLECTS ALL CHANGES RECEIVED THROUGH JULY 1, 2007 *x

SUPREME COURT RULES

RULES OF CIVIL PROCEDURE

PART I. RULES GOVERNING CIVIL PROCEDURE IN THE CIRCUIT COURTS
RULE 60. PHYSICAL AND MENTAL EXAMINATION OF PERSONS
Mo. Sup. Ct. R, 60.01 (2007)

Review Court Orders which may amend this Ruie

60.01. Examination and Report
{a) Order for Examination.

(1) In an action in which the mental condition, physical conditicn, or biced relatienship of a
party, or of an agent or & persan in the custody or under the legal control of a party, is in
controversy, the court in which the action is pending may order the party (i} to submit to
physical, mental, or blecod examinations by physicians or other appropriate licensed health
care providers or {ii) to produce for such examinations such party's agent or the person in
such party'scustedy urlegal control.

(2) In any action in which the vocational ability of a party, or of an agent or 2 person in the
custody or under the legal control of a party, is in controversy, the court in which the action
is pending may order the party (i) to submit to evaluation by vocational rehabilitation
professicnals or {ii) to produce for such evaluation such party's agent or the person in such
party's custody or legal control.

{3) Any order under this Rule 60.01{a) may be made only on mction for good cause shown,
upon notice to the person against whom the order is sought and to ali other parties. Such
order shall specify the time, place, manner, conditions, scope of, and identity of each
person conducting the examination or evaluation. The court may, as a condition of its order,
require the party requesting the order to reimburse the person who is the subject of the
order for that person’s reasonable round trip expenses in traveling more than sixty miles
from the place of residence to the place of examination or evaluation.

(b) Report of Findings.

(1) If requested by the party against whom an order is made under Rule 60.01(a) or the
person who is the subject of the order, the party obtaining the order shail deliver to the
requesting person or party a copy of a detailed written report of the examiner or evaiuator
setting out the findings, including results of all tests made, diagnosis, and conclusions,
together with like reports of all earlier examinations or evaluations of the same condition.
After delivery, the party obtaining the order shall be entitled upon request to receive from
the party against whom the order is made a like report of any examination or evaluation,
previously or thereafter made, of the same condition, unless, in the case of a report of
examination or evaluation of a person not a party, the party shows an inability to cbtain it.
The court on motion shall make an order against a party requiring delivery of a report on
such terms as are just; if an examiner or evaluator fails or refuses to make a report, the
court may exclude the examiner's or evaluator's testimony if offered at the trial.
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(2) By reguesting and obtaining a report of the examination or evaluation so ordered or by
taking the deposition of the examiner or evaluator, the person examined or evaluated
waijves any privilege the person may have in that action, or any other involving the same
controversy, regarding the testimony of every other persen who has examined or evaluated
or may thereafter examine or evaluate the person in respect of the same mental condition,
physical condition, vocational ability, or blood relationship.

(3) This Rule 60.01(b) applies to examinations made by agreement of the parties, unless
the agreement expressly provides otherwise, and does not preclude discovery of a report of
or the taking of a depaosition of the examiner or evaluator in accordance with the provisions
of any cther rule,

Yo e
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Mont. Code Anno., Ch. 20, Rule 35(a)
LexisNexis (R) Montana Code Annotated

#HE THIS DOCUMENT IS CURRENT THROUGH THE 2007 REGULAR AND SPECIAL SESSIONS

F kR

*x* ANNOTATIONS CURRENT THROUGH OCTOBER 23, 2007 ***

TITLE 25 CIVIL PROCEDURE
CHAPTER 20 RULES OF CIVIL PROCEDURE
PART V DEPCSITIONS-AND DISCOVERY -

Go to the Montana Code Archive Directory
Mont. Code Anno., Ch. 20, Rule 35(a) (2007)
Rule 35(a) Order for examination.

When the mental or physical condition (including the blood group) of a party, or of a
person in the custody or under the legal control of a party, is in controversy, the court in
which the action is pending may order the party to submit to a physical or mental
examination by a suitably licensed or certified examiner or to produce for examination the
person in the party's custody ordegal control. The order may be made only on motion for
good cause shown and upon notice to the person to be examined and to all parties and shall
specify the time, place, manner, conditions, and scope of the examination and the person or
persons by whom it is to be made.

Rule 35(b) Repcri of examiner.

{1) If requested by the party against whom an order is made under Rule 35(a) or the
person examined, the party causing the examination to be made shali deliver to the
requesting party a copy of the detailed written report of the examiner setting out the
examiner's findings, including results of all tests made, diagnosis and conclusions, together
with like reports of all eariier examinations of the same condition. After delivery the party
causing the examination shall be entitled upon request to receive from the party against
whom the order is made a iike report of any examination, previously or thereafter made, of
the same conditien, unless, in the case of a report of examination of a person not a party,
the party shows that the party is unable to obtain it. The court on motion may make an
order against a party requiring delivery of a report on such terms as are just, and if an
examiner fails or refusas to make a report the court may exclude the examiner's testimony
if offared at the trial.

(2) Waiver of privilege. Either by (1) requesting and obtaining a report of the examination
ordered as provided herein, or by taking the deposition of the examiner, or by (2)
commencing an action or asserting a defense which places in issue the mental or physical
condition of a party to the action, the party examined or & party tc the action waives any
privilege the party may have in that action or any other action involving the same
controversy, regarding the testimony of every person who has treated, prescribed,
consulted, or examined or may thereafter treat, consuit, prescribe or examing, such party in
respect to the same mental or physical condition; but such waiver shall not apply to any
treatment, consultation, prescription or examination for any mental or physical condition not
related to the pending action. Upon motion seasonably made, and upon notice and for good
cause shown, the court in which the action is pending, may make an order prohibiting the
introduction in evidence of any such portion of the medical record of any person as may not
be relevant to the issues in the pending action.

(3) This subdivision applies to examinations made by agreement of the parties, uniess the
agreement expressly provides otherwise. This subdivision does not preclude discovery of 2
report of an examiner or the taking of a depositicn of the examiner in accordance with the
provisions of any other rule. 128
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Neb. Ct. R., Discovery R. 35

NEBRASKA RULES OF COURT ANNOTATED
Copyright 20G7 Matthew Bender & Company, Inc,,
a member of the LexisNexis Group.

=¥ CURRENT THROUGH THE 2007 FIRST SESSION, SUPREME COURT AMENDMENTS AS OF
JULY 15, 2007 AND THE NOVEMBER 2007 GENERAL ELECTION. *** ANNOTATIONS
CURRENT THROUGH JULY 15, 2007, *¥**

NEBRASKA DISCOVERY RULES FOR ALL CIVIL CASES
Neb. Ct. R., Discovery R. 35 {2007)
Rule 35. Physical and mental examination of persons

(a) Order for examination. -- When the mental or physical condition {including the bicod
group) of a party, or of a person in the custedy or under the legal control of a party, is in
controversy, the court in which the action is pending may order the party to submit to a
physical or mental examination by one or more physicians, or other persons licensed or
certified under the laws to engage in a2 health profession, or to produce for examination the
person in his or her custody or legal contrel. The order may be made only on motion for
good cause shown and upon notice to the person to be examined and to all parties and shall
specify the time, place, manner, conditions, and scope of the examination and the person or
persans by whom it is to be made.

(b} Report of examining physician.

(1) If requested by the party against whom an order is made under Rule 35{a) or the
person examined, the party causing the examination to be made shall deliver to him or her
a copy of a detailed written report of the examining physician setting out his or her findings,
inciuding results of all tests made, diagnoses, and cenclusions, together with like reports of
all earlier examinations of the same condition. After delivery the party causing the
examination shall be entitled upon request 1o receive from the parfy against whom the
order is made a like report of any examination, previously or thereafier made, of the same
condition, unless, in the case of a report of examination of a person not a party, the party
shows that he or she is unable to obtain it. The court on motion may make an order against
a party requiring delivery of a report on such terms as are just, and if a physician fails or
refuses to make a report, the court may exclude his or her testimony if offered at the trial.

(2) (Not used).

{(3) This subdivision applies to examinations made by agreement of the parties, unless the
agreement expressly provides otherwise. This subdivision does not preciude discovery of a
report of an examining physician or the taking of a deposition of the physician in accordance
with the provisions of any other rule.
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Nev. R.C.P, 35
NEVADA COURT RULES ANNOTATED
Copyright (c) 2007 by Matthew Bender & Company, Inc.
a member of the LexisNexis-Group
All rights reserved

#xk CURRENT THROUGH UPDATES RECEIVED BY SEPTEMBER 10, 2007 ***
%% ANNOTATIONS CURRENT THROUGH JUNE 1, 2007 =**

RULES OF CIVIL PROCEDURE FOR THE NEVADA DISTRICT COURTS
V. DEPOSITIONS AND DISCOVERY

Nev. R.C.P. 35 (2007)

naview court orders which may amend this Rule.

RULE 35. Physical and mental examination of persons

(a) Order for examination. When the mental or physical condition (including the blocd
group) of a party, or of a person in the custedy or under the legal control of a party, is in
controversy, the court in which the action is pending may order the party to submit to a
physical or mental examination by a suitably licensed or certified examiner to produce for
examination the person in the party's custody or legal control. The order may be made only
on motion for good cause shown and upen notice ¢ the person to be examined and to all
parties and shall specify the time, place, manner, conditions, and scope of the examination
and the person or persons by whom it is to be made.

(b) Report of examiner.

(1) If requested by the party against whom an order is made under Rule 35(a) or the
person examined, the party causing the examination to be made shali deliver to the
requesting party a copy of the detailed written report of the examiner setting out the
examiner's findings, including results of al tests made, diagnoses and conclusions, together
with like reports of all earlier examinations of the same condition. After delivery the party
causing the examination shall be entitled upen request to receive from the party against
whom the order is made a like report of any examination, previously or thereafter made, of
the same condition, unliess, in the case of a report of examination of a person not a party,
the party shows that the party is unable to obtain it. The court on motion may make an
order against a party requiring delivery of a report on such terms as are just, and if an
examiner fails or refuses to make a report the court may exclude the examiner's testimony
if offered at the trial.

(2) By requesting and obtaining a report of the examination so ordered or by taking the
deposition of the examiner, the party examined waives any privilege the party may have in
that acticn or any cother involving the same controversy, ragarding the testimony of every
other person who has examined or may theraafter examine the party in respect of the same
mental or physical condition,

(3) This subdivision applies to examinations made by agreement of the parties, uniess the
agreement expressly provides ctherwise. This subdivision does not preclude discovery of a
report of an examiner or the taking of a deposition of the examiner in accordance with the
provisions of any cther rule.

HISTORY: {Amended eff. 5-27-71; Amended eff. 1-1-05)
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M.H. Super. Ct. R. 35

NEW HAMPSHIRE COURT RULES
Copyright © 2008 by Matthew Bender & Company, Inc.

a member of the LexisNexis Group.
All rights reserved.

*** RULES CURRENT THROUGH SUPREME COURT ORDER DATED FEBRUARY 20, 2008 ***
*x% ANNOTATIONS CURRENT THROUGH CASES DECIDED DECEMBER 31, 2007 *%* -

RULES OF THE SUPERIOR CCURT OF THE STATE OF NEW HAMPSHIRE
GENERAL PROVISIONS GOVERNING DISCOVERY

N.H. Super. Ct. R. 35 {2008)

3B.

a. Discovery Methods. Parties may obtain discovery by one or more of the following
methods: depositions upon cral examination or written questions; written interrogatories;
production of documents or things or permission to enter upon fand or other property, for
inspection and other purposes; physical or mental examinations; and requeasts for
admission. Unless the Court orders otherwise, or unless otherwise provided in these rules,
the frequency of use of these methods is not limited.

b. Scope of Discovery. Unless otherwise limited by order of the Court in accordance with
these rules, the scope of discovery is as foilows:

(1) In General. Parties may obtain discovery regarding any matter, not privileged, which
is relevant to the subject matter involved in the pending action, whether it relates to the
claim or defense of the party seeking discovery or to the claim or defense of any other
party, including the existence, description, nature, custody, condition and location of any
books, documents, or other tangible things and the identity and location of persons having
knowledge of any discoverable matter. It is not ground for objection that the information
sought will be inadmissible at the trial if the information sought appears reasonably
calculated to lead to the discovery of admissible evidence.

When a party withholds materials or information otherwise discoverable under this rule by
claiming that the same is privileged, the party shall promptly and expressly notify the
opposing party of the privilege claim and, without revealing the contents or substance of the
materials or information at issue, shall describe its general character with sufficient
specificity as to enable other parties tc assess the applicability of the privilege claim, Failure
to comply with this requirement shali be deemed a waiver of any and all privileges.

(2) Trial Preparation: Materials. Subject to the provisions of subdivision b(3) of this
rule, a party may obtain discovery of documents and tangible things otherwise discoverable
under subdivision b(1) of this rule and prepared in anticipation of litigation or for trial by or
for another party or by or for that other party's representative (including his attorney,
consultant, surety, indemnitor, insurer, or agent; only upon a showing that the party
seeking discovery has substantial need of the materials in the preparation of his case and
that he is unable without undue-hardship to obtainthe substantialequivalent of the -
materials by other means. In ordering discovery of such materials when the required
showing has been made, the Court shall protect against disclosure of the mental
impressions, conclusions, opinions, or legal theories of an attorney or other representative
of a party concerning the litigation.

A party may obtain without the required showing a statement concerning the action or its
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subject matter previously made by that party. Upon request, a person not a party may
obtain without the reguired showing a statement concerning the action or its subject matter
previously made by that person. If the request is refused, the person may move for a court
order. The provisions of Rule 59 apply to the award of expenses incurred in relation to the
motion. For purposes of this paragraph, a statement previously made is (a) a written
statement signed or otherwise adopted or approved by the person making it, or (b) a
stenographic, mechanical, electrical, or other recording, or a transcription thereof, which is
a substantially verbatim recital of an oral statement by the person making it and
contemporaneously recorded.

(3) Triat Preparations: Experts. Discovery of facts known and cpinions held by experts,
otherwise discoverable under the provisions of subdivision bB(1) of this rule and acquired or
developed in anticipation of litigation or for trial, may be cbtained only as follows:

(a) (i) A party may through interrogatories require any other party to identify each
person, whom the other party expects to call as an expert witness at trial, to state the
subject matter on which the expert is expected to testify, and to state the substance of the
facts and opinions to which the expert is expectad to testify and a summary of the grounds
for each opinion. (ii) Upon motion, the Court may order further discovery by other means,
subject to such restrictions as to scope and such provisions, pursuant to subdivision b(3)(c)
of this rule, concerning fees and expenses as the Court may deem appropriate,

(b) A party may discover facts known or opinions held by an expert, who has been
retained or specially employed by another party in anticipation of litigation or preparation
for trial and who is not expected to be called as a witness at trial, only upcen a showing of
exceptional circumstances under which it is impracticable for the party seeking discovery o
chtain facts or opinions on the same subject by other means.

(c) Unless manifest injustice would result, (i) the Court shall require that the party
seeking discovery pay the expert a reasonable fee for time spent in responding to discovery
under subdivisions b{3)(a) and b{3)(b) of this rule, and (ii) with respect to discovery
obtained under subdivision b(3)(a){ii) of this rule, the Court may require, and with respect
to discovery obtained under subdivision b{3)(b), the Court shall require the party seeking
discovery to pay the other party a fair portion of the fees and expenses reasonably incurred
by the latter party in obtaining facts and opinions from the expert.

c. Protective Orders. Upon mation by a party or by the person from whom discovery is
sought, and for good cause shown, the Court may make any order which justice requires to
protect a party or person from annoyance, embarrassment, oppression, or undue burden or
expense, including one or more of the following: (1) that the discovery not be had; (2) that
the discovery may be had only on specified terms and conditions, including a designation of
the time or place; (3) that the discovery may be had only by a method of discovery other
than that selected by the party seeking discovery; (4) that certain matters not be inquired
into, or that the scope of the discovery be limited to certain matters; (5) that discovery be
conducted with no one present except persons designated by the Court; (6) that a
deposition after being sealed be opened only by order of the Court; (7) that a trade secret
or-other confidential research, development, or-commercial information not bedisclosed or— -
be disclosed only in a designated way; (8) that the parties simultaneously file specified
documents or information enclosed in sealed envelopes to be opened as directed by the

Court.

if the motion for 3 protective order is denied in whole or in part, the Court may, on such
terms and conditions as are just, order that any party or person provide or permit-
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discovery. The provisions of Rule 59 apply to the award of expenses incurred in relation to
the motion.

d. Sequence and Timing of Discovery. Unless the Court upon motion, for the
convenience of parties and witnesses and in the interests of justice, orders otherwise,
methods of discovery may be used in any sequence and the fact that a party is conducting
discovery, whether by depaosition or otherwise, shall not operate to delay any other party's
discovery.

e. Supplementation of Responses, A party, who has responded to a request for
discovery with a response that was complete when made, is under no duty to supplement
his response to include information thereafter acquired, except as follows:

(1) A party is under a duty seasonably fo supplement his response with respect to any
question directly addressed to (a) the identity and location of persons having knowledge of
discoverable matters, and (b) the identity of each person expected to be called as an expert
witness at trial, the subject matter on which he is expected to testify, and the substance of
his testimony.

(2) A party is under a duty seasonably to amend a prior response if he obtains information
upon the basis of which (@) he knows that the response was incorrect when made, or (b) he
knows that the response, though correct when made, is no longer true.

(3) A duty to supplement responses may be imposed by order of the Court, agreement of
the parties, or at any time prior to frial through new requests for supplementation of prior
responses.

£, Disclosure of Expert Witnesses. Within thirty {30} days of a request by the opposing
party, or in accordance with an order of the Court following a discovery conference, a party
shall be requirad to supply a Disclosure of Expert Witness{es) as defined undar Rule 702 of
the Rules of Evidence, which document shall

(1) identify each person, including any party, whom the party expects to call as an expert
witness at trial,

(2) provide a brief summary of the expert's education and experience relevant to his area
of expertise,

(3) state the subject matter on which the expert is expected to testify, and

(4) state a summary of the facts and opinicns to which the expert is expected to testify
and a summary of the grounds for each opinion. The party shall attach to the disclosure a
copy of any expert report relating to such expert.

g. Discovery abuse; sanctions.

£1) The court 'may impose appropriatesanctions against a party or counsel forengaging in
discovery abuse. Upon 2 finding that discovery abuse has occurred, the court should
normally impose sanctions unless the offending party or counsel can demonstrate
substantial justification for the conduct at issue or other circumstances that would make the
imposition of sanctions unfair. Discovery abuse includes, but is not limited to, the following:

(a) empioying a.discovery method in @ manner or to an extent that causes unwarranted
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annoyange, emharrassment, or undue burden or expense;

(B) employing discovery methods otherwise available which result in legal expense
disproporticnate tc the matters at issue;

(c) making, without substantial good faith justification, an unmeritorious objection to
discovery;

(d) responding to discovery in a manner which the responding party knew or should have
known was misieading or evasive;

(e) producing documents or other materials in a disorganized manner or in 2 manner
other than the form in which they are regularly kepg;

(f) failing to confer with an opposing party or attorney in a good faith effort to resolve
informally a dispute concerning discovery.

(2) The sanctions which may be imposed for discovery abuse include, but are not limited
to, the following:

(a} a monetary sancticn in an amocunt equal to the unnecessary expenses incurred,
including reasonable attorney’s fees, as the resuit of the abusive conduct;

{b) an issue sanction that orders that designated facts be taken as established by the
party who has been adversely affected by the abuse;

() an evidence sanction that prchibits the offending party from introducing certain
matters into evidence;

{d) = terminating sanction that strikes all or part of the claims or defenses, enters full or
partial judgment in favor of the plaintiff or defendant, or stays the proceeding until ordered
discovery has been provided.

HISTORY: -~Amended September 1, 1987; amended January 18, 2007, eff. March 1, 2007,
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C
NEW JERSEY STATUTES ANNOTATED
NEW JERSEY RULES OF COURT
PARTIV. RULES GOVERNING CIVIL PRACTICE IN THE SUPERIOR COURT, TAX COURT AND SUR-
ROGATE'S COURTS
CHAPTER III. PRETRIAL DISCOVERY; PRETRIAL CONFERENCE PROCEDURE
RULE 4:19. PHYSICAL AND MENTAL EXAMINATION OF PERSONS
- 4:19. [Physical and Mental Examination of Persons}

In an action in which a claim is asserted by a party for personal injuries or in which the mental or physical con-
dition of a party is in controversy, the adverse party may require the party whose physical or mental condition is
in controversy to submit to a physical or mental examination by a medical or other expert by serving upon that
party a notice stating with specificity when, where, and by whom the examination will be cenducted and ad-
vising, to the extent practicable, as to the nature of the examination and any proposed tests. The time for the ex-
amination stated in the notice shall not be scheduled to take place prior to 45 days following the service of the
notice, and a party who receives such notice and who seeks a protective order shall file a motion therefor, re-
turnable within said 45-day period. The court may, on motion pursuant to R. 4:23-3, either compei the discovery
or dismiss the pleading of a party who fails to submit to the examination, to timely move for a protectivs order,
or to reschedule the date of and submit to the examination within a reasonable time following the originally
scheduled date. A court order shail, however, be required for 2 reexamination by the adverse party's expert if the
examined party does not consent thereto. This rule shall be applicable to all actions, whenever commenced, in
which a physical or mental examination has not yet been conducted.

Current with amendments received through December 21, 2007

© 2007 Thomson/West

END OF DOCUMENT

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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NMRA, Rule 1-035

<
WEST'S NEW MEXICO RULES ANNOTATED

STATE COURT RULES
RULES OF CIVIL PROCEDURE FOR THE DISTRICT COURTS
ARTICLE 3, DEPOSITIONS AND DISCOVERY
—=+RULE 1-035, PHYSICAL AND MENTAL EXAMINATION OF PERSONS

A. Order for Examination. When the mental or physical condition (including the blocd group) of a party, er of
a person in the custody or under the legal control of a party, is in controversy, the court in which the action is
pending may order the party to submit to a physical or mental examination by a suitably licensed or certified ex-
aminer or to produce for examination the persen in the party's custody or legal control. The order may be made
oaly on motion for good cause shown and upon notice to the person to be examined and to all parties and shall
specify the time, place, manner, conditions and scope of the examination and the person or persons by whom it

is to be made.
B. Report of Examining Physician.

(1) If requested by the party against whom an order is made under Paragraph A of this rule or the person ex-
amined, the party causing the examination to be made shall deliver to the requesting party a copy of a detailed
written report of the examiner setting out the examiner's findings, including results of ail tests made, diagnoses
and conclusions, together with like reports of all earlier examinations of the same condition. After delivery the
party causing the examination shall be entitled upon reguest to receive from the party against whom the order is
made a ke report of any examination, previously or thereafter made, of the same condition, unless, in the case
of a report of examination of a person not a party, the party shows that the party is unable to obtain it. The court
on motion may make an order against a party requiring delivery of a report on such terms as are just, and if an
exarniner fails or refuses to make a report the court may exclude the examiner's testimony if offered at the trial.

(2) By requesting and obtaining a report of the examination so ordered or by taking the deposition of the exam-
iner, the party exarzined waives any privilege the party may have in that action or any other involving the same
controversy, regarding the testimony of every other person who has examined or may thereafier examine the
party in respect of the same mental or physical condition.

(3) This paragraph applies to examinations made by agreement of the parties, unless the agreement expressly
provides otherwise. This paragraph does not preclude discovery of 2 report of an examiner or the taking of a de-
pusition of the examiner in accordance with the provisions of any other rule.
Current with amendments received through 12/1/2007.

Copr. © 2008 Thomson/West

END OF DOCUMENT

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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McKinney's CPLR § 3121 Page 1

c

Effective:|See Text Amendments]

Mckinney's Consolidated Laws of New York Annotated Currentness
Civil Practice Law and Rules (Refs & Annos)
Chapter Eight. Of the Consolidated Laws
=g Article 31. Disclosure (Refs & Annos}
— § 3121. Physical or mental examination

{a) Notice of examination. After commencement of an action in which the mental or physical condition or the
blood relationship of a party, or of an agent, employee or person in the custody or under the legal control of a
party, is in controversy, ally party may serve notice on another party to submit to a physical, mental or blood ex-
amination by a designated physician, or to produce for such examination his agent, employee or the person in his
custody or under his legal control. The unotice may require duly executed and acknowledged written authoriza-
tions permitting all parties to obtain, and make copies of, the records of specified hospitals relating to such men-
tal or physical condition or blood relatienship; where a party obtains a copy of a hospital record as a result of the
authorization of another party, he shall deliver a duplicate of the copy to such party. A copy of the notice shall
be served on the person to be examined. Tt shall specify the time, which shall be not less than twenty days after
service of the notice, and the conditions and scope of the examination.

(by Copy of report. A copy of a detailed written report of the examining physician setting out his findings and

conclusions shall be delivered by the party seeking the examination to any party requesting to exchange therefor
a copy of each report in his control of an examination made with respect to the mental or physical condition in

controversy.
CREDIT(S)

{1..1962, ¢. 308; amended L.1984, c. 294, § 8.}
Current through £.. 2008, chapters | to 6 and 9 to 17.

Copr {c) 2008 Thomson/West
END OF DOCUMENT

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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C
WEST'SNORTH CAROLINA GENERAL STATUTES ANNOTATED
CHAPTER 1A, RULES OF CIVIL PROCEDURE
ARTICLE 5. DEPOSITIONS AND DISCOVERY
-+ Rule 35. Physical and mental examination of persons

(a) Order for examination.—When the mental or physical condition {including the blood group) of a party, or of
an agent or a person in the custody or under the legal conirol of a party, is in controversy, a judge of the court in
which the action is pending as defined by Rule 30(h) may order the party to submit to a physical or mental ex-
amination by a physician or to produce for examination his agent or the person in his custody or legal control.
The order may be made only on motion for good cause shown and upon notice to the person to be examined and
to all parties and shall specify the time, place, manner, conditions, and scope of the examination and the person
or persons by whom it is to be made.

{b) Report of examining physician.--

(1) If requested by the party against whom an order is made under Rule 35(z) or the person examined, the
party causing the examination to be made shall deliver to him a copy of a detailed written report of the ex-
amining physician setting out his findings, including results of all tests made, diagnoses and conclusions,
together with like reports of all earlier examinations of the same condition. After such request and deliv-
ery the party causing the examination shall be entitled upon request to receive from the party against
whom the order is made & like report of any examination, previously or thereafier made, of the same con-
dition, unless, in the case of a report of examination of a person not a party, the party shows that he is un-
able to obtain it. The court on motion may make an order against a party requiring delivery of areport on
such terms as are just, and if a physician fails or refuses to make a report the court may exclade his testi-
mony if offered at the trial.

(2) By requesting and obtaining a report of the examination so ordered or by taking the deposition of the ex-
aminer, the party examined watves any privilege he may have in that action or any other invoiving the
same controversy, regarding the testimony of every other person who has examined or may thereafter ex-
amine him in respect of the same mental or physical condition.

(3) This subsection applies to examinations made by agreement of the parties, unless the agreement ex-
pressly provides otherwise. This subsection does not preclude discovery of a report of an examining phys-
ician ot the taking of a deposition of the physician in accordance with the provisions of any other rule.

Current through S.L. 2007-552 (End) of the 2007 Regular and Extra Sessions,
© 2008 Thomson/West

END OF DOCUMENT

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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NORTH DAKOTA CENTURY CODE COURT RULES ANNOTATED
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##* Rule amendments current through June 29, 2007 #+*
*#% Annotations current through 2007 ND Lexis 165 **#

North Dakota Rules of Civil Procedure
V. DEPOSITIONS AND DISCOVERY.

N.DR. Civ. P. Rule 35 (2007)

Review Court Orders which may amend this Rule.
Rule 35, Physical and mental examination of persons.

{a) Order for examination.

if the mental or physical condition {including the blood group) of a party, or a person in the custody or under the
legal control of & party, is in controversy, the court in which the action is pending may order the party to submit to a
physical or mental examination by a suitably licensed or certified examiner or to produce for examination the person in
the party's custody or legal control. The order may be made only on mwtion for good cause shown and upon nofice o
the person to be examined and fo all partics and must specify the time, place, manner, conditfions, and scope of the ex-

armination and the person or persons by whom it is to be made.

(b) Report of examiner.

(1) If requested by the party against whom an order is made under Rule 35(a) or the person examined, the party
causing the examination to be made shaill deliver to the requestor a copy of a detailed written report of the examiner
setting out the examiner's findings, including results of all tests made, diagnoses and conclusions, together with like
reports of all earlier examinations of the same condition, After delvery the party causing the examination is entitled
upon request to receive from the party against whom the order is made a like report of any exarmuation, previously or
thereafler made, of the same condition, unless, in the case of a report of examination of a person not a party, the party
shows inability to obtain it. The court on motion may make an order against a party requiring delivery of areport on
such terms as are just, and if an examiner fails or refuses to make a report the cowrt may exclude the examiner’s testi-

mony if offered at the trial.

(2) By reguesting and obtaining a report of the examination so ordered or by taking the deposition of the examiner,
the party examined waives any privilege the party may have in that action or any other involving the same controversy,
regarding the testimony of every other person who has examined or may thereafter examine him in respect of the same

menteal or physical condition.

{3) This suybdivision applies to examinations made by agreement of the parties, unless the agreement expressly
provides otherwise. This subdivision does not preclude discovery of a report of an examiner or the taking of a deposi-
tion of the examiner in accordance with the provisions of any other rule,

. NOTES:

EXPLANATORY NOTE
This rule is identical to Rule 35, FRCivP, except for style changes.

Rule 35 was amended, effective March 1, 1990, The amendments are technical in nature and no substantive change
is intended.
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N.DR. Civ. P. Rule 335

Rule 35 was amended, effective March 1, 1994, to track the 1991 federal amendment, by authorizing the court to
require a physical or mental examination conducted by any person who is suitably licensed or certified such as 2 dentist,
oceupational therapist or clinical psychologist. The requirement thai the examiner be "suitably licensed or certified”
authorizes the court to assess the credentials of the examiner to assure that no person is subject to a court ordered ex-
amination by an examiner whose testimony would be of such limited value that it would be unjust to require the person

to undergo the invasion of privacy associated with the examination.
Sources: Joint Procedure Committee Minutes of October 29-30, 1992, page 10; April 20, 1989, page 2; December
3, 1987, page 11; November 29-30, 1979, page 7; Rule 35, FRCivP.

Cross Reference: Rules 26 {General Provisions Governing Discovery), and 29 (Stipulations Regarding Discovery
Procedure), N.D.R.Civ.P; Rules 503 (Physician and Psychotherapist-Patient Privilege) and 706 {Court Appointed Ex-

perts), ND.R.Ev.

Discretion of Court. Mental Examination. Pretrial Discovery Orders Nonappealable.

Discretion of Court.

This rule vests a wide discretion in the trial court in determining whether to require an examination. Stroschein v.
Stroschein, 390 N.W.2d 547 (N.D. 1986}, Guskjolen v. Guskjolen, 391 NW.2d 639 (N.D. 1986).

Mental Examination,

‘Where plaintiff's cornplaint alleged mental as well as physical suffering, fact that her answers to defendant's inter-
rogatories did not describe severe psychiatric or mental difficulties did not thereby deprive defendant of right to move
for mental examination. Bokn v. Eichhorst, 181 NW.2d 771 {N.D. 1970).

Trial court did not err in ordering a plaintiff in a wrongfu! termination case to undergo a mental examination even
though the plaintiff never placed her mental condition "in controversy;” it was within the trial court's discretion to de-
termine whether the defendant had adequately demonstrated the plaintiff's mental condition was "in controversy” and to
decide whether to order the examination. Geprer v, Fujicolor Processing, Ine., 2001 ND 207, 637 N.W.2d 681 (2001).

Pretrial Discovery Orders Nonappealable.

Pretrial orders by trial court relating {o physical examination and taking of X-rays are not appealable. Budge v,
Anderson, 146 N.W.2d 169 (N.D. 1966).

Coliateral References.

23 Am. Jur. 24, Depositions and Discovery, § 168 et seq.

27 C.1.8. Discovery, §§ 110-112.

Attorney or physician or a court reporter present during physical or mental examination by a court-appointed ex-
pert, 7 AL.R.3d 881,

Timeliness of application for compulsory physical exarmination of injured paty in personal mjury action, 9
ALR3d1146.

Commencing action involving physical condition of plaintiff or decedent as waiving physician-patient privilege as
to discovery, 21 ALR.3d 912,

Pretrial testimony or disclosure on discovery by party to personal injury action as to nature of injuries or treatment
as waiver of physiclan-patient privilege, 25 A.L.R.3d 1401

Assertion of privilege in pretrial discovery proceedingsas precluding waiver of privilege at trial, 36 A.L.R.3d 1367
Waiver of privilege as regards one physician as a walver as to other physicians, 44 AL R34 24.

Necessity or permissibility of mental examination to determine competency or eredibility of complainant i sexual
offense prosecution, 45 A LR.4th 310.
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Ohio Civ. R, 33

1 of I DOCUMENT

OHIO RULES OF COURT SERVICE
Copyright © 2008 by Matthew Bender & Company, Inc.
a member of the LexisNexis Group,

All rights reserved.

**% RULES CURRENT THROUGH FEBRUARY 25, 2008 *+*
R ANNOTATIONS CURRENT THROUGH JANUARY 1, 2008 **=

Ohic Rules Of Civil Procedure
Title V Discovery

R0 TR 35(2008)
Review Court Orders which may amend this Rule.
Rule 35. Physical and mental examination of persons

(A) Order for examination,

When the mental or physical condition {including the blood group) of a party, er of a person in the custody or under
the legal comtrol of a party, is in controversy, the cowrt in which the action is pending may order the party to submit
himself to a physical or mental examination or to produce for such examination the person in the party's custody or legal
control. The order may be made only on motion for good cause shown and upon notice to the person to be examined
and to all parties and shall specify the time, place, manner, conditions, and scope of the examination and the person or
persons by whom it is to be made.

{B) Examiner’s report.

{1} If requested by the party against whom an order is made under Rule 35(A) or the person examined, the party
causing the examination to be made shall deliver to such party or person a copy of the detailed written report submitted
by the examiner to the party causing the examination to be made, The report shall set out the examiner's findings, in-
cliuding results of all tests made, diagnoses and conclusions, together with like reports of all earlier examinations of the
same condition. After delivery, the party causing the examination shall be entitled upon request to receive from the
party against whom the order is made 2 like report of any examination, previously or thereafter made, of the same con-
dition, unless, in the case of a report of examination of a person not a party, the party shows that he is unable to obtain
it. The court on motion may make an order against a party to require delivery of a report on such terms as are just. If an
examiner fails or refuses to make a report, the court on motion may order, at the expense of the party cansing the ex-
arzination, the taking of the deposition of the examiner if his testimony is to be offered at trial.

{2) By requesting and obtaining a report of the exarmination so ordered or by taking the deposition of the examiner,
the party examined waives any privilege he may have in that action or any other involving the same controversy, re-
garding the testimony of every other person who hes examined or may thereafter examine him in respect of the same

mental or physical condition.

(3) This subdivision 35(B), applies to examinations made by agreement of the parties, unless the agresment ex-
pressly provides otherwise.

NOTES:

Staff Notes

Rule 35 concerns physical and mental examinations and is based on proposed Federal Rule 35, The rule deals with
physical and mental examinations of parties and persons "... in the custedy or under the legal control of... partfies].”

While based on the proposed Federal Rule, Rule 33 is not the exact Federal Rule. Rule 35 deletes the word "physi-
cian” and inserts "examiner.” While it is obvicus that most medical examinations are and must be made by a physician,
there are examinations or portions of examinations which are made by experts who are not physicians. Rule 35 therefore
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Westlaw
_ FOR EDUCATIONAL USE ONLY Page |
12 OkiSt.Amm, § 3235

<
OKLAHOMA STATUTES ANNOTATED

TITLE 12. CIVIL PROCEDURE
CHAPTER 41. DISCOVERY CODE
- § 3235, Physical and Mental Examination of Persons

A.SCOPE WHEN ELEMENT OF CLAIM OR DEFENSE. When the physical, including the blood group, or
mental condition of a party or of a person in custody or under the legal control of a party, is in controversy in
any proceeding o which the person relies upon that condition as an element of his claim or defense, an adverse
party may take a physical or mental examination of such person.

B. PROCEDURE WHEN ELEMENT OF CLAIM OR DEFENSE. The party desiring to take the physical or
mental examination of another party. or of a person in custody or contrel of ancther party within the scope of
subsection A of this section shall serve his request upon the person to be examined and all other parties. The re-
quest shall specify the time, place, manner, conditions and scope of the examination and the person or persons

by whom it is to be made.

No request shall be served until thirty (30) days after service of summons and petition upon the defendant. The
request shall set a time for the examination not less than five (3) days after service of the notice.

If the party or person it custody or conirol of the party whe is to be examined objects to the physical or mental
examination then he shall file a motion abjecting to the examination and setting out the reasons why his mental
or physical condition is not in controversy or such person may apply for a protective order under the provisions
of subsection C of Section 3226 of this title. The burden of proof is upon the person objecting o the examination
or requesting a protective order. The court may set the conditions for examination or refuse to permit such ex-
amination if the mental or physical condition is not in controversy. If the party or the person in custody or con-
trol of the party refuses to obey the court order to submit to a physical or mental examination the court may im-
pose those sanctions previded for in paragraph 4 of subsection A and paragraph 2 of subsection B of Section

3237 of this title.

If the motion is granted 1o prohibit the examination, the court may impose those sanctions provided for in para-
graph 4 of subsection A of Section 3237 of this title upon the party requesting the examination.

C. ORDER FOR EXAMINATION, When the physical, including the bloed group, or mental condition of a
party, or a person in the custody or under the legal control of a party, is in controversy but does not meet the
conditions set forth in subsection A of this section, the court in which the action is pending may order the party
to submit to a physical or mental examination by a snitably licensed or certified examiner or to produce for such
examination the agent, employee or person in his custody or legal control. The order may be made only on mo-
tion for good cause shown and upon notice to the person to be examined and to all parties. The order shall spe-
cify the time, place, manner, conditions and scope of the examination and the person or persons by whom it is to

be made,

D. REPRESENTATIVE MAY BE PRESENT. A representative of the person to be examined may be present at
the examination.

© 2008 Thomson/West, No Claim te Orig. US Gov. Works.
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E. REPORT OF EXAMINER,

1. If requested by the party or the person examined under this section, the party causing the examination to be
made shall deliver to him a copy of a detailed written report of the examiner setting out his findings, including
resuits of all tests made, diagnoses and conclusions, together with the like reports of all earlier examinations of
the same condition. After delivery, the party causing the examination shall be entitled upon request to receive
{rom the party or person against whom the order is made a like report of any examination, previously or there-
after made, of the same condition, unless, in the case of a report of examination of a person not a party, the party
shows that he is unable to obtain it. The court on motion may enter an order against a party requiring delivery of
a report on such terms as are just. If an examiner fails or refuses to make a report the court may exclude his

testimony if offered at the trial.

2. If the physician or psychotherapist-patient priviiege has not already been waived as provided in the Oklahoma
Evidence Code [FN1] requesting and obtaining a report of the examination made or by taking the deposition of
the examiner, the party examined waives any privilege he may have in that action or any other invalving the
same controversy, regarding the testimony of every other person who has examined or may thereafter examine

him in respect of the same physical or mental condition.
3. This subsection applies to examinations made by agreement of the parties, unless the agreement expressly

provides otherwise. This subsection does not preclude discovery of a report of an examiner or the taking of a de-
position of the examiner in accordance with the provisions of any other section of the Oklahoma Discovery

Code. [FN2]
[FN1] Title 12, § 2101 et seq.
{FN2] Title 12, § 3224 et seq,

Current through Chapter 368 {(End) of the First Regular
Session of the 51st Legislature {2007).

© Thomson/West 2008

END OF DOCUMENT
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C
WESTS OREGON REVISED STATUTES ANNOTATED

TITLE 1. COURTS OF RECORD; COURT OFFICERS; JURIES
QREGON RULES OF CIVIL PROCEDURE
=+ ORCP 44. Physical and mental examination of persons; reports of examinations

A Order for examinzation. When the mental or physical condition or the blood relationship of a party, or of an
agent, employee, of person in the custody or under the legal control of a party (including the spouse of a party in
an action to recover for injury 1o the spouse), is in controversy, the court may order the party to submittoa
physical or mental examination by a physician or a mental examination by a psychologist or to produce for
examination the person in such party’s custody or legal control. The order may be made only on motion for good
cause shown and upon notice to the person to be examined and to all parties and shall specify the time, place,
manner, conditions, and scope of the examination and the person or persons by whom it is to be made.

B Report of examining physician or psychologist. If requested by the party against whom an order is made un-
der section A of this rule or the person examined, the party causing the examination to be made shall deliver to
the requesting person or party a copy of a detailed report of the examining physician or psychologist setting out
such physician's or psychologist's findings, including results of all tests made, diagnoses and conclusions, to-
gether with like reports of all earlier examinations of the seme condition. After delivery the party causing the ex-
amination shall be entitled upon request to receive from the party against whom the order is made a like report
of any examination, previously or thereafter made, of the same condition, unless, in the case of a report of exam-
ination of a person not a party, the party shows inability to obtain it. This section applies to examinations made
by agreement of the parties, unless the agreement expressly provides otherwise.

C Reports of examinations; elaims for damages for injuries. In a civil action where a claim is made for dam-
ages for injuries o the party or to a persen in the custody or under the legal control of a party, upon the request
of the party against whom the claim is pending, the claimant shail deliver to the requesting party a copy of al}
written reports and existing notations of any examinations relating to injuries for which recovery is sought un-

less the claimant shows inability to comply.

D Report; effect of failure to comply.

D(1) Preparation of written report. If an obligation to furnish a report arises under sections B or C of this rule
and the examining physician or psychologist has not made a written report, the party who is obliged to furnish
the report shall request that the examzining physician or psychologist prepare a written report of the examination,
and the party requesting such report shall pay the reasonable costs and expenses, including the examiner's fee,

necessary to prepare such a report.

D{2) Failure to comply or make report or request report. If a party fails to comply with sections B and C of
this rule, or if a physician or psychologist fails or refuses to make a detailed report within a reasonable time, or
if a party fails to request that the examining physician or psychologist prepare a written report within a reason-
able time, the court may require the physician or psychologist to appear for a deposition or may exclude the
physician’s or psychologist's testimony if offered at the trial.

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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compensation or damages for injuries may obtain copies of individually identifiable health information as
defined in Rule 55 H within the scope of discovery under Rule 36 B. Individually identifiable health information
may be obtained by written patient authorization, by an order of the court, or by subpoena in accordance with

Rale 33 H.
The statutes are current through the end of the 2007 Regular Session of the 74th

Oregon Legislative Assembly. Revisions to Acts made by the Oregon Revisors
were unavailable at time of publication.

© 2008 Thomson/West

END OF DOCUMENT

© 2008 ThomsoryWest. No Claim to Orig. US Gov. Works.
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C
PURDON'S PENNSYLVANIA STATUTES AND CONSOLIDATED STATUTES

PENNSYLVANIA RULES OF CIVIL PROCEDURE
DEPOSITIONS AND DISCOVERY
PRODUCTION OF DOCUMENTS AND THINGS AND ENTRY FOR INSPECTION AND OTHER ACTIVIT-

IES
ENTRY UPON PROPERTY FOR INSPECTION AND OTHER ACTIVITIES
-+ Rule 4010, Physical and Mental Examination of Persons

(a)(1) As used in this rule, "examiner" means a licensed physician, licensed dentist or licensed psychologist.

(2) When the mental or physical condition of a party, or of 2 person in the custody or under the legal control of
a party, is in controversy, the court in which the action is peading may order the party to submit to a physical or
mental examination by an examiner or to produce for examination the person in the party's custody or legal

control,
Note: The examination mey include blood or genetic testing.

(3) The order may be made only on motion for geod cause shown and upon notice to the person to be examined
and to ali parties and shall specify the time, place, manner, conditions and scope of the examination and the per-
son or persons by whom it is to be made.

{4)(1) The person to be examined shall have the right to have counsel or other representative present during the
examination. The examiner's oral interrogation of the person to be exarnined shall be limited to matters spe-
cifically relevant to the scope of the examination.

Note: Ordinarily, the facts giving rise to lizbility are not germane to an examination and the information
which the examiner seeks should be Himited to facts of liability germane to the issue of damages.

(i) Subdivision (a)}(4)(i) shall not apply o actions for custedy, partial custody and visitation of minor chil- dren.

(3)(i) The party who is being examined or who is producing for examination a person in the party's custody or
legal contral may have made upon reasonable notice and at the party's expense a stenographic or audio record-
ing of the examination. Upon request and payment of reasonable cost, the party who caused the recording to
be made shall provide each other party with a copy of the recording.

(i1) Subdivision (a)(5){i) shali not apply to actions for custody, partial custody and visitation of minor chil- dren.
(b)(1) If requested by the party against whom an order is made under this rule or the person examined, the party
causing the examination to be made shall deliver to the requesting party or person a copy of a detailed writien
report of the examiner setting out the examiner's findings, including results of all tests made, diagnoses and con-

clusions, together with like reports of ail earlier examinations of the same condition. After delivery the party
causing the examination shall be entitled upon request to receive from the party against whom the order is made

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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a like report of any examination, previously or thereafter made, of the same coadition, unless, in the case of a re~
port of examination of a person not a party, the party shows inability o obtain it. The cowrt on motion may make
an order against a party requiring delivery of a report on such terms as are just, and if an examiner fails or re-
fuses to make a report the court shall exclude the examiner's testimony if offered at the trial.

(2) By requesting and obtaining a report of the examination so ordered or by taking the deposition of the exam-
iner, the party examined waives any privilege the party may have in that action or any other involving the same

controversy, regarding the testimony of every other person who has examined or may thereafter examine the
party in respect of the same mental or physical condition.

(3) Subdivision (b} applies to an examination made by agreement of the parties, unless the agreement expressly
provides otherwise. It does not preclude discovery of a report of an examiner or the taking of a deposition of the
examiner in accordance with the provisions of any other rule.

Current with amendments received through February 8, 2008
Copr. © 2008 Thomson/West

END OF DOCUMENT
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LAWS OF PUERTO RICO ANNOTATED

TITLE THIRTY-TWO{A). APPENDIX

PUERTO RICO COURT RULES ANNOTATED

1L Rules of Civil Procedure for the General Court of Justice, 1979

V. PRETRIAL PROCEEDINGS
Rule 32. Physical and mental examination of persons

Copyright © 1955-2007 by The Secretary of State of Puerio Rico
and LEXIS-NEXIS of Puerto Rico, Inc. All rights reserved.
Current with amendments received through December 2003
Rule 32.1. Order for examination
In a suit in which the mental or physical condition of a party, including the bloed group or genetic structure, is
in dispute, the court in which the suit is pending may order said party to submit to a physical or mental examina-
tion by a physician. The order may only be issued through a motion upon notice to the paxty to be examined, and

to all the other parties, and shall specify the date, time, place, manner, conditions and scope of the examination
and the physician or physicians that shall perform it—- Amended on Jan. 4, 2000, No. 11, § 1, eff. 30 days after

Jan. 4, 2000.
PR STT. 32 Ap. IlI, Rule 32.1

END OF DOCUMENT
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WEST'S GENERAL LAWS OF RHODE ISLAND ANNOTATED
RHODE [SLAND STATE COURT RULES
SUPERIOR COURT RULES OF CIVIL PROCEDURE
V. DEPGSITIONS AND DISCOVERY
w Rule 35, Physical and Mental Examination of Persons

{a) Order for Examination. When the mental or physical condition {including the blood group) of a party, or of
a person in the custody or under the legal control of a party, is in controversy, the court in which the action is
pending may order the party to submit to a physical or mental examination by a suitably licensed or certified ex-
aminer or to produce for examination the person in the party's custody or legal control. The order may be made
only on motion for good cause shown and upon notice to the person to be examined and to all parties and shall
specify the time, place, manner, conditions, and scope of the examination and the person or persons by whom it
is to be made.

{b) Report of Examiner.

{1) H requested by the party against whom an order is made under Rule 35{a) or the person examined, the party
causing the examination to be made shall deliver to the requesting party a copy of a detailed written report of the
examiner setting out the examiner's findings, including resuits of all tests made, diagnoses and conclusions, to-
cether with like reports of all earlier examinations of the same condition. After delivery the party causing the ex-
amination shall be entitled upon request to receive from the party against whom the order is made a Iike report
of any examination, previously or thereafter made, of the same condition, unless, in the case of a report of exam-
ination of a person not a party, the party shows that the party is unable to obtain it. The court on motion and no-
tice may make an order against a party requiring delivery of a report on such terms as are just, and if an exam-
iner fails or refuses to make such a report the court may exclude the examiner's testimony if offered at the mial.

{2) By requesting and obtaining a report of the examination so offered or by taking the deposition of the exam-
iner, the party examined waives any privilege the party may have in that action or any other involving the sams

controversy, regarding the testimony of every other person who has examined or may thereafter examine the
party in respect of the same mental or physical condition.

(3) This subdivision applies to examinations made by agreement of the parties, unless the agreement expressly
provides otherwise. This subdivision does not preclude discovery of a report of an examining physician or the
taking of a deposition of the physician in accordance with the provisions of any other rule.

Current with amendments recetved through June 1, 2007

Copr. © 2008 Thomson/West.

END OF DOCUMENT
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South Dakota Codified Laws Currgntness
S

Title 15. Civil Procedure
Chapter 15-6, Rules of Procedure in Circuit Courts (Refs & Anpos)

"&V. Discovery
ME15-6-35--Physical and Mental Exarninations and Blood Tests of Persons

»15-6-35{(a). Order for examination

In an action in which the mental or physical condition of a party or the consanguinity of a
party with another person or party is in controversy, the court in which the action is
pending may order such person or party to submit ta a physical or mental examination or
blood test by a physician. The order may be made arnly on motion for good cause shown
and upon notice to the person or party to be examined and to aYl other persons or parties
involved and shall specify the time, place, manner, conditions, and scope of the
examination and the person or parsons by whom it is to be made.

Source: SDC 1939 & Supp 1960, § 36.0602; 3D RCP, Rule 35 (a), as adopted by Sup, Ct,
Order March 29, 1966, effective July 1, 1066,

LIBRARY REFERENCES

Damages ©=200.

Pretris| Procedure =451 to 457,
Wastlaw Key Number Searches; 115k206; 307Ak451 to BO?AI«ES}'.

C. 1S Damaaes 88 328 o 340.
C.1.58. Discovery &8 69, 110 to 112,

RESEARCH REFERENCES

ALR Library

Attorney or ohvsician_or a court reporter, present during physical or mental examination
by & court-appointed expert, 7 A.L.R.3d 881,

Blood-grouping tests, 183 ALLR. 939: 46 AL R.2d 1000; 43 A.L.R.4th 579,

Constitutional rights, reguiring submiggion to physical examination or test g5 viclation of
164 AL R. 967 25 AL R 2d 1407,

Custody of child, right to require psychiatric or mentat examination for party seeking to
obtain or retain custody of child, 95 AL .R.3d 268,

Designation of nhysician to examine plaintiff in personal infury action, rght of defendant,

33 ALR.3d 1017,

Disrpissal of action for olaintiff's failure or refusal to chey court order, 4 AL R.2d 348: 56

AL R.3d 1109 27 A | Rdth 61: 32 ALRAth 212; 3 AL R.5HH 2397,

Distance or location of place of examination. court's power to order physical examination
of personal infury plaintiff as affected by, 71 AL R.ZAGVE

Nature, sxtent, angd conduct of phvsical sxamination of party 1o ackion o proceeding to
recover for personal Infury or disabiffty, 135 A.L.R. BB3,
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Powser to require physical examination of iniured persgn in action by his parent or spouse
to recover for bis injury, 62 AL R, Zd 1291,

Powaer to reguire plalntiff to submit to physical exagminetion, 51 AL R I183- 108 AL.R.
142.

Proximate cause, phvsical examination of allegedlv neqlloent versan with respact to

defect claimed o have caused or contributed to accident, 89 AL.R.24 1001,

Right of party fo have attorney or physician present during physical or mantal

examination at instance of opposing party, 84 A L.R.4th 558,

Tirneliness of anplication for cornpulscry physical examination of injured party In parsonal

imjury action. 9 ALLLR.3d 1146,

Validity and construction of statutss providing for psychiatric examination of accused to
determing mental condition, 32 A.L.R.2d 434,

Encyciopedias

23 Am. Jur.2d, Depositions and Discovery, §8 282-306.

NOTES OF DECISIONS

Dizcretion of court 1
Good cause 2
Secohd examination 3

1. Discretion of court

bBacisions on whether to order medical examination are within broad disaretion of trial

court. SDCL 15-6-35(8). Btormao v, Strong, 1991, 4689 N.W 24 816. Damades (=2056{1)

Statute granting court discretion to order physical or mental examination does not give
defendants the right to comipel personal injury plaintit to submit to additional rmedical

examinations until they secure expert who will agree with their theory of the case, and
number of examinations ordered by trial court is to be held to a minimum. SDCL 15-6-

35(a). Stormo v, Strpng, 1981, 469 N.W.2d 816, Damages $=»206(3}

2. Good cause

Requirement that "good cause” be established to obtain physical or mental examination
of party indicates that moving party must establish greater showing of necessity than o
obtaln other forms of discovery. SDCL 15-6-35{a). Stormo v. Strong, 1991, 459 N.W.2d

216. Damages =208(2)
3. Second exarmination

Trial court could refuse to order second physical examination of automobile accident
victim by physician of defendants’ choice; defendants had been provided with copies of
ali requested medical records and reports regarding victim's condition, victim had
submitted to other requested examinations such as functional capacity assessment, and
defendants were not deprived of any medical testimony on thelr behalf but instead chose
not to present testimony of their medical experts because it did not support their theory,
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SDCL 15-6- 35(a). Stormo v, Strong, 1991, 469 N.W.2d 815, Damages ¢=206(3)

5 DCL§15-6-35(a), 50 ST § 15-6-35(a)
Current through the 2007 Regular Session and Supreme Court Rule 07-07

® 2008 by the State of South Dakota
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Sauth Dakota Codified Laws Currentness

Title 15. Civil Procedure

Chapter 15-6. Rules of Procedurs in Clrcult Courts (Refs & Annos)

BV, Discovery

~Z15-6-35--Physical and Mental Examinatlons and Blood Tests of Persons
»15-6-35(b). Report of examining physician

{1) If requested by the party agalnst whom an order is made under § 15-6- 35(5) or the
person examined, the party causing the examination to be made shall deliver to him a
copy of a detailed written report of the examining physician setting out his findings,
including results of all tests made, diagnoses and conclusions, together with like reports
oF all earlier examinations of the same condition. After delivery the party causing the
axamination shall be entitied upon request to receive from the party against whom the
order is made a like report of any examination, previously or thereafter made, of the
same condition, unless, in the case of a report of examination of a person not a party,
the party shows that he is unable to obtain it. The court on motion may make an order
against a party requiring delivery of a report on such terms as are just, and if a physician
fails or refuses to make a report the court may exclude his testimony If offered at the
trial.

(2) By requesting and obtaining a report of the examination so ordered or by taking the
deposttion of the exeminer, the party examined waives any privilege he may have In that
action or any other involving the same controversy, regarding the testimony of avary
other persen who has examined or may thereafter examine him in respect of the same

, mental or physical condition.

(3) This subdivision applies to examinations made by agreement of the parties, uniess the
agreement expressly provides otherwise. This subdivision does not precude discovery of
a report of an exarmining physician or the faking of a deposition of the physician in
accordance with the provisions of any cther rule,

Source: SDC 1939 & Supp 1960, §§ 36.0603, 36.0604; SD RCP, Rule 35 (b}, as adopted
by Sup. Ct. Order March 29, 1966, effective July 1, 1966; Supreme Court Rule 76-3, § 9.

LIBRARY REFERENCES

Damages o206,
Pretrial Procedure ¢=455.
Westlaw Key Number Searches: 115k20; 307Ak455,

C.1.5. Damages 55 328 to 340,
C.1.5. Discovery § 112.

RESEARCH REFERENCES

ALR Library

Admissibility In civil action of slectroencephalogram, glactrocardiogram, or other regord
macs by Instrument used in medical test, or of report based ugon zuch test 66 AL R.Zd
536.

Cepv of physician's report of pretrial examination where there is no specific statute oF
rule providing therefor, ccht to, 70 A LR .20 384,

Federel Rule of Clvil Procedure 35 (b) (1. 2) and similar state statutes and rules
pertzining to reports of physician's examination, 36 A.L.R.2d 946,
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X-ray report made by physiclan taking or inferpreting x-rav oictures, admzssz%:nhtv of, 6

ALR.Zd 406,
Encyclopedias
23 Am, Jur.2d, Depaositions and Discovery, §§ 307-313.

SDCLE15-6-35(b}, SD ST § 15-6-35(b)
Current through the 2007 Regular Session and Supreme Court Rule 07-07

& 2008 by tha State of South Dakota
END OF DOCUMENT
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TENNESSEE
RULE 35

PHYSICAL AND MENTAL EXAMINATION OF PERSONS

35.01. Order for Examination. —— When the mental or physical condition (including the
blood gronp) of a party, or of a person in the custody or vnder the legal control of a party,
is in coniroversy, the conrt in which the action is pending may order the party to submit
to a physical or mental examination by a suitably licensed or certified examiner or to
produce for examination the person in his custody or legal conirol. The order may be
made only on motion for good canse shown and upon notice to the person to be examined
and to all parties and shall specify the time, place, manner, conditions, and scope of the
examination and the person or persons by whom it is to be made. [As amended July 1,
1979.]

35.02. Report of Examining Physician. — (1) If requested by the party against whom
an order is made under Rule 35.01 or the person examined, the party cansing the
examination to be made shall deliver to him a copy of a detailed written report of the
suitably licensed or certified examiner setting out findings, including results of all tests
made, diagnoses and conclusions, together with like reports of all earlier examinations of
the same condition. After delivery the party causing the examination shall be entitled
upon request to receive from the party against whom the order i3 made a like report of
any examination, previously or thereafter made, of the same condition, unless, in the case
of a report of examination of a person not a party, the party cannot obtain it. The court on
motion may make an order against a party requiring delivery of areport on such terms as
are just, and if 2 suftably licensed or cextified examiner fails or refuses to make a report
the cowrt may exclude testimony if offered at the trial.

(2)By requesting and obtaining a report of the examination so ordered or by taking the
deposition of the exarniner, the party examined waives any privilege in that action or any
other involving the same controversy, regarding the testimony of every other person who
has exanmined or may thereafter examine that party in respect of the same mental or
physical condifion.

(3)This subdivision applies to examipations made by agrecment of the parties, unless the
agreement expressly provides otherwise. This subdivision does not preclude discovery of
a report of a suitably licensed or certified examiner or the taking of a deposition ¢f the
suitably licensed ot certified examiner in accordance with the provisions of any other rule.
[As amended July 1, 1979, and by order entered December 20, 1993, effective July 1,
1994.}

~ Advisory Commission Comments. This Rule +ts 2 court to order the

physical or mental examination of a party upon motion of another party when the
condition is in controversy. A provision is made to permit the examined party to obtzin a
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copy of the report; obtaining such a copy acts as & waiver of any privilege with respect to
other examinations of the same party for the same condriion.

Advizory Commission Comments ]1994]. The amendment expands the group
of professionals who can conduct examinations. Whether an examiner authorized under

this rule may give testimony at a trial or proceeding is govemned by the Tennessee Rules
of Evidence.
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Vernon's Texas Rules Annotated Currentrniess
Texas Rules of Civil Procedurg

a . Rules of Practice in District and County Courts
Section 9. Evidence and Discovery (Refs & Annos)
B. Discovery
mRule 204, Physical and Mantal Examination {Refe & Annos)
204.1. Motion and Order Reqpired

(@) Motion. A party may-—no later than 30 days before the end of any applicable
discovery period--move for an order compeiling another party to:

(1} submit to a physical or mental examination by a quaiified physician or 2 mental
examination by a qualified psychalogist; or

(2) produce for such examination a person in the other party's custedy, consaervatorship
or legal control.

(b} Service, The motion and notice of hearing must be served on the person to be
examined and all parties,

(¢} Requirements for Obtaining Order. The court may issue an order for examination only
for good cause shown and only in the following crcumstances:

{1) when the mentai or physical condition {including the blood group) of a party, or of a
person in the custady, conservatorship or under the legal controf of a party, isin
controversy; or

{2) except as provided in Rule 204.4, an examination by a psychologist may be ordered
when the party responding to the motion has designated = psychologist as a testifying
expert or has disclosed a psychologist's records for possible use al, trial,

{d} Requirements of Order. The order must be in writing and must specify the time, place,
manner, conditions, and scope of the examination and the person or parsons by whom it
is to be made.

204.2. Reocort of Examining Physician or Pgvehologist

{a} Right to Report, Upon request of the person ordered to be examined, the party
causing the examination to be made musgt deliver to the person & copy of a detalled
written report of the examining physician or peychologist seiting out the findings,
including results of all tests made, diagnoses and conclusions, together with like reports
of all earfier examinations of the same condition. After delivery of the report, upon
request of the party causing the examination, the party against whorn the order is made
must produce a like report of any examination made before or after the ordered
examination of the same condition, unless the parson examined Is hot a party and the
party shows that the party is unable to oblain it. The court on motion may mit delivery
of a report on such terms as are just. If a physician or psychologist faills or refuses fo
rmake a report the court may exclude the testimony if offered at the trial,

(b) Agreermnents; Relationship o Other Rules, This subdivision applies to examinations
made by agreement of the parties, unless the agreerment expressly provides otherwise,
This subdivision does not preclude discovery of a report of an examining physician or
psychologist or the taking of a deposition of the physician or psychoiogist in accordance
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with the provisions of any other sule,

2043, Effect of No Examination

If no examination is socught either by agreement or under this subdivision, the party
whase physica] or mental condition is in controversy must not comment to the court or
Jury concerning the party's willingniess to submit to an examination, or on the right or
failure of any other party to seek an axamination.

204 4. Cases Arising Pnder Titles [f or ¥V, Familv Code

In cases arising under Famify Code Titles I or V, the court may--on its own initiative or
on motion of a party--appoint:

(a) one or mare psychologlsts or psychiatrists to make any and sl appropriate mental
examinations of the children who are the subiect of the suit or of sany other parties, and

may make such appeintment rrespective of whether a psychelogist or psychiatrist has
been designated by any party as a testifyving expert;

(B) one or morg experts who are qualified in paternity testing to take blood, body fluid, or
tlssue samples to conduct paternity tests as ordered by the court.

204.5. Definition

For the purpose of this rule, a psychologist is a person licensed or certified by a state or
the District of Columbiz as a psychologist.

Current with amendrments received through Februsry 1, 2008

END OF DOCUMENT
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Rule 35 Wﬁ# Page 1 of 1

Rula 35. Physical and mental examinstion of parzons.

{a) Order for axamination, When the mental or physical condition {including the bisod group} of a party or of 2 person in the
clstexdy or under the legal contiol of a party is In controversy, the court i which the action Is pending may order the party
ar person to submit to a physical or menk samination by a sultably ficensed or certified exariner of to produce for
eommiration the persen in the party's custody or legal controf, unfecs the party s unable to producs the person for
examination. The arder may be made only on motion for good cause shown and upon notice to the person to be axamined
and to &l parties and shall specify the time, place, manner, cenditions, and scope of the examination and the person or

persons by whom it is 1o be made.

(b} Report of examining physician.

(b3{1} I requested by a party against whom an order i made under Rule 35(a) or the person examined, the party causing
the sxamination to be mRade shall deliver to the person examined and/or the other party a copy of a detziled written report
of the sxaminer cotting ont the examiners findings, including results of all tests made, disgnosis and concluslons, together
with Hke reports of all sarfier examinations of the same condition. After delivery the party cousing the examination shall be
entithed upan request to recetve from he party against whom the order 15 mads 3 (tke report of any examinztion, previcushy
or theresfer made, of the same condition, unlass, in the case of a report of examination of a person not a party, the party
shows that the report cannot be obtained. The coort on motion may onder delivery of 3 report on such terms as are just. IF
an exsminer faite ar refuses to make 3 report, the court on motion may take any action authorized by Rule 37(b)(2).

{B)(2) By raguesting and obtaining a report of the examination 5o ordered or by taking the deposition of the examiner, the
party sxamined waives any privilege the party rmay have in that action or any other involving the same controversy,

ing the testimony of evary other persan who has examined or may thereafter exarming the party in respect of the
same mentai or physical condition.

(b2} This subdivision applies t examinations made by agreemert of the parties, unless the agreement expressly provides
stteawise. This subdivision does not preciude discovery of a repart of any other examiner or the taking of a deposition of an
examiner In accordance with the provistons of any other e, ’

{c} Right of party sxamined to other medical reports. At the tme of making an arder to shbmit to an examinalion voder
Subdwiston {a}, the tourt shali, upon mation of the party o be examined, order the party seeking such examination o
furnish to the party to be examined 3 report of any examination previously made or medical eatrnent pravicusly given by
a0y mxarminer emploved directly or indirectly by the party sesking the order for a physical or mentat exarmination, or at
whose inetonce oF request such medical sxamination or reatrment has previsusly been ronduched.

{cf) Sanctions.

()1} I¥ a party or & persen iy the custody or under the jegal contral of a party falls to obey an order entered under
Subehivizion (a7, the court on motion may take any action authorzed by Rule I7{8)2], except that the faflure carnot be

beated as contempt of rourt,

()02} IF a party Talis to obey an order entered under Subdivision (o), the cowrt on motion mey take dany action authorized by
Ruie 37{b)(2},

Advisory Commities Notes

[ Y
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Vermont Rules of Civil Procedure, Rule 35
.y .

West's Vermont Statutes Annotated Currentness

West's Vermont Ceourt Rules

“ZRules of Civil Procedure

"B2V. Depositions and Discovery ,

wRULE 35, PHYSICAL AND MENTAL EXAMINATION OF PERSONS

{a) Order for Examination. When the mental or physical condition (inclading the blood
group) of a party, or of a person in the custody or under the legal controf of a party, is in
controvarsy, the Presiding Judge may order the party to submit to a physical or mental
examination by a suitably ficensed or certified examiner or to produce for examnination
the: person in the party's custody or legal control. The order may be made onty on motlon
for good cause shown and upon notice to the person to be examined and to all parties
and shall specify the time, place, manner, conditions, and scope of the examination and
the parson of parsons by whom It Is:to be made.

{b) Raport of Examiner.

(1) If requested by the party against whoim an order is made under Rule 35(a) or the
person exarmined, the party causing the exarmination to be made shall deliver to the
requestor a copy of a detalled written report of the examinear setting out the examiner's
findings, including resuits of all tests made, diagnoses and conclusions, together with like
reports of all earler ex@aminations of the sama condition. After delivery the party causing
the examination shall be entitted upon regquest to recefve from the party against whom
the order is made a liks report of any examination, previously or thereafter made, of the
sarme condition, unless, in the case of a report of examination of a person not a party,
the party shows that such party Is unable to obtain it. The Presiding Judge on mation
may make an order against a party requiring delivery of a report on such terms as are
just, and if an examiner fails or refuses to make a report the court may exclude the
axaminer's testimony If offered at the trial.

{2) By requesting and obtaining a report of the examination so ordered or by taking the
deposition of the examingr, the party examined waives any privilege the party may have
in that action or any other involving the same controversy, regarding the testimony of
avery othar parson who has examined or may thereafter examine the party in respect to
the same mental ar physical condition.

{3) This subdivision applies to e::aminaﬁam made by agreement of the harties, unless
the agreerment expressly provides otherwise. This subdivision does not preciude discovery
of a report of an examiner or the taking of a deposition of the examiner in accordance
with the provisions of any other mig

[Amended effective March 1, 1995.]

Reporter's Noteg--1994 Amendment
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rule 35 is amended for conformity with a 1991 amendment of Federal Rula 35 extending
the rule to include physical or mental exarninations by any person who is "suitably
icensed or certified” to conduct the examination sought, The Advisory Comimittee’s Note
to the 1991 federal amendment points out that the requirement of suitable ficense of
certification is intended to authorize the court "o assess the credentials of the examiner
to assure that no person is subjected to a court-ordered examination by an examiner
whose testimorny would be of such limited value that it would be unjust to require the
person to undergo the invasion of privacy associated with the axamination.” The federal
Advisory Committee further notes that the suitability reguirement applies even to an
examination by a physician and that the rule does not "require that the license or
certificate be conferred by the jurisdiction In which the exarmination is conducted.”

Reporter's Notes--1975 Amendment

Rula 35(b} is amended by the addi{tian of & new paragraph (2) adopting verbatim Federsl
Rule 35(b)(2). See also Maing Ruld 35(H)(2). The change will be incorporated by
reference in D,C.C.R, 35,

No provision for waiver of the physician-patient privilege was deemed necessary when

the rules were criginally promulgatad because Vermont law did not recognize the
privilege, See Reporter's Notes to Rule 35 a5 originally promulgated. This situation was
changed by Act No, 190 of 1973, effective July 1, 1974, which added 12 V.5.A. & 1612(8],
providing that in the absence of waiver by the patient or by law, “a person autharized to
practice medicinz of dentistry, or a registered professional or licensed practical nurse,
shall not be allowed to disclose any information which he acquired i attanding a patient
in @ professional capadty, and which was necessary to enahie him to act in that

capacity.” L

The amended rule providas that if a party who has been examined by an opponent
obtains a copy of the report or takes the deposition of the examiner, the party waives the
physidlan-patient privilege as tn the condition in question in its entirety--both in future
actions and with regard to other examinations. Note that the provision applies oniy 1o a
party. There is no waiver if the report of an examination of a nonparty is obtained by
either the person examined or the opposing party. See Wright and Milter, Federat Practice
and Procedure § 2237, n. 16 {1970). Note also that the amended rule applies
"mantal,” as wall as physicai, condition. There 15 presently no psychologist- or
psychotherapist-patient privilege In Vermont law, and thus nothing to walve as to
axaminations by such practiticners. The evidence of "a parson authorized to practice
medicine™ as a mental condition, however, is privileged under the statute ang subject tn
the waiver. ‘ '

The amendment is not intended to foreclose further Judicial development of the doctrineg
of waiver under the new privilege statute. In some jurisdictions, it is heid that testimony
as to the conditon i lssue by the patient, caliing one of several examining doclors, OF
comnmencement of an action putting the condition in issue constitutes a walver. See
McCormick on Evidance § 103 (Cleary et al., eds., 1972). Rulg 35(b3}{Z) wouid be
necessary, however, even I the last of these doctrings were adopted, since the doctrine
would not apply to @ defendant. See Advisory Cormumiites’s Note to 1969 Amendment of
Maine Rule 35, 1 Field, McKusick and Wroth, Maine Civil Practice 525-526 {2d ad. 1970).
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R Reporter's Notes

This rule carries forward the provisions of 12 V.S.A, §§ 1263-1264 (now superseded),
with changes taken from the 1970 federal amendments.

The Vermont statute was virtually Identical to former Federal Rule 33, with the
differences that the statute expressly required that the party to be axamined have
refused to submit voluntarily and expressly provided that the enscarnlnatian was o be at
the expense of the applicant. Since these provisions beth reflect the practice under the
federal rule as it stands, they have been ommitted in the nterests of uniformity but will still
be Vermont practice. See 8 Wright & Miller, Federal Practice and Procedure § 2234
(1970). The former statute has bheen followed in another respect, however. Federal Rulg
35¢(h)(2), providing that by requesting 2 report of his examination the examined party
waives any privilege regarding other examinations, was ormitted from the statute and has
besen omitted from the rule, because Vermont does not recognize the physician-patlent
privilege. Cf. R.L. Rule 35; Advisory Comimittee’s Note to 1969 Amendment of Maine Rule
35, 1 Fleld, McKusick & Wroth, Malne Civll Practice 525-526 {1870},

A major change based on the 1970 federal amendments Is the extansion of Rule 350a) to
permit examination of *5 person In the custody or under the legal control of a party”
when such person's condition is in controversy. This change makes clear that a parent or
guardian suing to recover for injuries to a minor may be required to preduce the minor
for examinatior. In Hine with what was already the federal practice, the rule now aiso

expressly permits determination of hlood group. See seach v, Beach, 114 £.2d 479
{D.C.Clr, 1940}, S

rule 35(b)(1) has been change:d td requira dellvery to the examined party not only of 2
report of an examination held under the rule but of alt eariier examinations to which he
may have access. It is also made clear that the report ncludes such Rterms as test resulls,

Rule 35(5)(2) is taken from Federal Rule 35(b)(3), which was added by the 1970
amendaments. 1t makes clear that Rule 35(b) applies to examinations made by agreement
and that other discovery devices may be used to obtzin medical reports or testimony.

Rules Civ. Proc.,Rule 35, VT & RCP Rule 35

Current with amendments received through 10/31/2007
Copr.© 2007 Thomson/West. ‘

END OF DOCUMENT Lo

Adobe Raadgg‘fs raguirad to view PDF irmages.

A o

181



VIRGINIA

182



28/03 2008 WED 12:07 FAX 8015762405 ‘ Utah Sectlon Managers @g,‘_[}

VIRGINIA
...-’.;—m

RULE 35, PHYSICAL AND MENTAL EXAMINAT{ON QF ?ERSONB ;
{a) Orcter for Examination, Men&eemmlarphymca[cmd@n{mduﬁhgﬂmblmdm}afapaﬂy orofa
person ins the cusiady of under the legal conbrol of a party, & in controversy, the court in which the aclion s
pending may order the party to submit to a physical or mental examination by a suftably lisensed or cortified
axarminar or 1o produce Tor examingiion the parsen i tha party's custody or lagal condral. The ordar may be made
only on motion for good cause showrs and upon notics to the person io be examined and Io all parfies and shall
spz;:fyﬂ;‘m place, manner, condifions, arrdsmpeafmammmahuaandmapersonorpemms by whom itis
to be ma
{b} Repert of Examiner. '
{1 lfraques&adbyﬁaepaﬁyagamﬁwhmanmﬁgssmadeumﬁumwa}mﬁmmmmmeimsm
causirgg the oxmmination to be made shall deliver (o the requesting parly 2 copy of a detailed written report of the
enaarnining physician or oiher qualified sxpert sefting out the oxaminers findings, including resufts of ofl fests made,
diagnaees and conciusions, together with Tka reports of all earller exarinations of the same condfon. After
dedivery the perty causing the exsarmindggion shalt be entited upon requést to rceive from the party against whom
tha order is made a ke report of any ecarminalion, previously or thersslter made, of the seme condition, unless, in
the case of a report of examination of a pérsan st a party, ihe parly shows thet such parly is urable o obtain i
Thamurtmmhmmaymﬁmanwdaragshﬁapaﬂquuiﬁngdeﬂmwnﬂ raport on sush s a% 808 just,
si‘ﬂaﬂphysmanmoﬁarq&mﬁﬁademeﬁfaﬁsarmﬁmbmkeammemurtmayendudeﬁseem:mﬂs
tostimony if otfered at the frial.
{2) By requesting mdohtammgampoﬁnfﬂmemmnaﬁenmmﬂeredarbytahngmedepmmnfmeexammer
thie party axamined waives any priviaga the party may hava in that action or any other involving the sama
comroversy, reganding the testimony of every oiber person who hmmnsﬁgrmyﬁm&sﬁermthapady
in respect of the same mantal or physical condifion.
{3} This subdivision opplies to examinations mdebyagmmantofmepm unless the ggrestment expressly
provides ciherwise. This subdivision does not preciude discovery of a eport of an axaminer or the taking of o
mmwmeemﬁwinammmmwmafwmrm

[Effactive Juty 1, 1960; amended effective July 1, 1973; Api 6, 1998.1
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Superior Court Civil Rules, CR 35

West's Revised Code of Washington Annotated Curreniness
L ———

Part IV Rules for Superior Court

sESuperior Court Civil Rules (Cr)

“&5. Depositions and Discovery (Rules 26-37)

wRULE 35. PHYSICAL AND MENTAL EXAMINATION OF PERSONS

{2} Examination.

(1) Order for Examination. When the mental or physical condition {(including the blood
aroup) of a party, or of a person in the custody or under the legal control of a party, I 1n
controversy, the court In which the action is pending may order the party to submitiva
physic exarnination by a physician, or mental examination by a physidan or
psychologist or {0 produce for examination the person in the party's custody or legal
control. The order may be made only on motion for good cause shown ared upon notice 1o
the person to be examined and to all parties and shall spacify the time, place, manner,
conditions, and scope of the examination and the person O persons by whom it is to be

made.

{2) Representative at Examination. The party being examined may have a representative
present at the examination, who may observe bt not nterfers with or obstruct the

axamination.

(3) Recording of Examination. Unless otherwise ordered by the court, the party being
exarnined or that party’s representative may make an audiotape recording of the
examination which shall be made in an unobtrusive manner. A videotape recording of the
examination may be made on agreement of the parties or by order of the court.

{b) Repeort of Examining Physician or Psychologist. The party causing the
examination to be made shall deliver to the party or person examined a copy of a
detatled written report of the exarnining physiclen or psychologist satting out the
examiner's findings, including resuits of ail tests made, dizgnosis and conclusions,
together with like reports of all earlier examinations of the same condition, regardless of
whether the examining physician or psychologlist will be called to testify at trial. The
report shall be delivered within 45 days of the exarnination and in no event jess than 30
days prior to trial. These deadiines may be altared by agreement of the parties or by
order of the court, If a physician or psychologist fails or refuses o make a report In
compliance herewith the court shall exclude the examiner's testimony If offered at the
trial, unless good cause for noncompliance is shown,

{¢) Examination by Agreement. Subsections (a) (2} and (3) and {b) apply to
exarmingtions made by agreement of the parties, unless the agreement expressly
provid "n%j'xenvtse* et

CREDIT(S)
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[Amended effective July 1, 1972 September 17, 1993; September 1, 2001.]
NOTES OF DECISIONS - e : B

In general 1

Appointment of physicians 7

Discretion of court 4

Good cause 3

Report of findings 8

Review 10

Sexually violent predator proceedings 2
Successive axaminations &

Tiune of examlnation 2

Waiver of privilege 8

1. In general

The State is not entitled to a mental examination pursuant ko the civil discovery rule of
an individual for whom the State seeks comsnitment as a sexually viotent predator; the
mental examination by the State's experts of 3 person not yet detarmined to be a
saxually violent pradator is tirnited to the evaluation required under the sexually viplent
predator statute, which expressly provides for postcommitment evaluation, but it makes
no mention of evaluations during pretrial discovery. Iri_re Detention of Willlams [2002)
147 Wash.2d 476, 55 F.3d 597, reconsideration denled. Mental Health =461

Privacy interests that may be implicated by a compelled mental examination under civil
rule of discovery are truncated by the substantial public safety interest involved when
trying to evaluate the recidivism tendencies of a known sex offender in @ commitiment
proceeding under sexually violent predator statute. 1118 Detention of Withams (2001)
106 Waesh.App, 85, 22 P.3d 283, review granted 144 Wash.2d 1016, 32 P.3d 284,

-

" affirmed in part, reversed in part 147 Wash.2d 476, 55 P.3d 597, reconsideration denied.

Menta!l Health ¢=461

Neither CR 35, which permits appropriate exarnination of a party or person in custody of
a party, nor RCW _26.09.250, which generaily permits the custodial parent to determine
the upbringing of a child, operate to prevent a nencustodial parent frorm obtalning a
psychological examination of a child. McDaniel v. McDaniel (1975) 14 Wash.App, 194,

539 p.2d 659,

while a party who is ordered {o submit to a psychiatric examination under the provisions
of CR 35 may be accompanied at such exarmination by his attorney, he is not entitied {0
have his spouse or other family members present. Tigfien v. Department of Labor &

Tndustries (19757 13 Wasih.ADD. 86, 534 P.2d 151,

Trial court can no longer be competied by claim of privilege to decide any case Involving
mentai or physical condition of any parly to action after hearing only part of evidence
material to that isue, as means is now available to court to have access to all material
facts relating to mental or physical condltion of any party in any case where such
condition is In controversy, Randa v, Bear (1957) 50 Wash.2d 415, 312 P.2d 640,

Sratute does not apply In proceeding to appoint guardian for incompetent. 3late V.
Superior Court {1842) 35 Wash.2d 407, 131 P.2d 1ad,

It |s not error to refuse an untimety request for X-rays of plaintiff’s injured spine,
requiring her removal to a hospital and adding to her discomfort, where she was brought
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to court on a stretcher evidently in great distress, mentally and physically. Shanahanv.
Interpational Stage Co. {1931Y 164 Wash. 609, 3 P.2d 1052,

' 2. Sexuaily violent pradater proceedings

Supreme Court would decline to consider sexual violent predator's {SVP) ciaim that the
trial coutt committed reversible error when it ordered his mental examination pursuant to
clvil rule governing physical and mental examinations of persons; SVP falled to meet his
burden on appeal because he failed to establish that the trial court actually ordersd him
to submit to the examination, and the record contained only a copy of the State's maotion
and SVP's response, In re Detention of Halgrep (2008) 156 Wagh. 24 795, 132 P.3d 714.

Mental Health 6=467

Detainee in commitment proceeding under sexually violent predator (SVP) statute was
not raquired to submit to mental examination under court rule providing for court-
ordered mental examinations in general civil proceedings when mental condition of party
is at issue, and therefore, sanctions against detainee for refusing to submit to
examination were improper: SVYP statuts provided for speciat proceedings Inconsistent
with general civil rules, and included separate process for ordering mental examinations.
In_re Detention of Meints (2004) 123 Wash.App. 99, 86 p.3d 1004, Mental Health €=461

3. Good cause

Good cause will exist for an additionat mental examination, under dvil rule, of an
individual for whom state seeks cornmitment under sexually violent predator statute
when state can show that the statutorily mandated examination is insufficient. In re
Petention of Williams {2001} 106 Wash App. 85, 22 P.3d 283, review granted 144
Wash.2d 1016, 32 P.3d 284, affirmed in part, reversed in part 147 Wash.2d 476, 55 p.ad
257, reconsideration denied, Mental Health ¢=461

Good cause existad, as necessary under civil discovery rule, to allow state's expert to
conduct a personal evaluation of detainee in commitment proceeding under sexually
vioient predator statute, where expert testified that a personal interview was standard
and professional practice and was critical to ensuring an accurate dizgnosis, and
examinations on which trHal court made probable cause finding were not current and wers
conducted only to determine whether to rafer detalnee for commitment. In re Detention
of Williams (2001) 106 Wash App. 85, 22 P.3d 283, raviaw granted 144 Wash.2d 1016
32 P.3d 284, affirmed In part, reversed in part 147 Wash 2¢l 476, 55 P, 3d 587
reconsideration denjed, Mental Health ¢=461

State is not automatically entitled, in commitment proceeding under sexuaily violent
predator statuie, to repested psychological evaluations whenever it wishes, but must
make an affirmative, fact-based showing of good cause is In each case pursuant {o
applicable civll rule of discovery. [n re Detentiop ¢f Willlams (2001) 106 Wash.App, 85,
22 P.3d 283, review granted 144 Wash.2d 1016, 32 P.3d 284, affirmed in part, reversed
in part 147 Waszh.2d 476, 55 P.3d 597, recensideration denied. Mentaf Health =461

Requiremant under sexuaily violent predator statute that a mental examinaton bs
conducted upon a determination of probable cause supersedes the general "good cause”
showing required under clvil rule for ordering @ mental examination. Detantion of Broer v,
Seate {1038) 93 Wash.App. 852, 957 P.2¢ 281, amended on denial of reconsideration, for
supersading oplnion, see, Mental Health =461

4, Discretion of court

Supreme Court's decision in In re Detention of Wilflamns, which held that a trial court is
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precuded from ordering 8 CR 35 mental exam In a sexuslly viclent predator {SVP)
proceedings, applied retroactively in appeal from SVP commitment, trial of which
predated publication of that decision; although decision set forth new nule of law,
retroactive application would further purposes of SVP provisions and court rule. In re

Auldatt (20061 158 Wash.2d 712, 147 p.3d 982, Menial Health ¢=433(2)

‘The State is not entitled to & court-ordered CR 35 mental examination in & sexually
violent predator {SVYP) proceeding; given the express provisions for various mental
examinations occurring both prior to and after trial, additional mertal examinations prior
to trial that are not provided for in the SVP statutory scheme are Inconsistent with that
scheme, and thus preciuded. In re Audett (2006) 158 Wash,2d 712, 147 P.3d 982,

Mental Health o461

Trial court acted within its discretion, in personal injury protection (PIP) insured’s action
against third-party tortfeasor to recover for injuries sustained in automebile accident, in
denying tortfeasor's motion for continuance on the first moming of trial, even though
tortfeasor claimed that she was surprised by court’s decision to grant insured's motion to
exclude PIP examiner's testimony on afternoon before trial and that such ruling left her
without a medical expert; tortfeasor had had nearly three years (o obtain independent
medical examination, and trial had already been continued elght times, Harris v. Drake
(2003) 116 Wash.App. 261, 65 P.3d 350, raview granted, cross review denled 130
Wash.2d 1025, 82 P.3d 242, affirmed 152 Wash.2d 480G, 99 P.3d 872, Pretrial Procedurs

¢=717.1

CR 35(a) does not authorize trial court to require parents of minor party to submit to
physical or mental examination under theory that parents are "real parties In interest”,
although not named party; trial court does not have jurisdiction to prier such

examination of nonparty. I.R. v. Cora Priest's Day Care Centar (1993} £9 Wash.ADn. 1496,

847 P.2d 33.

Whether a party secking a court-ordered mental or physical examination under CR 35(2)
mests the requirernent that he affirmatively show "good cause” therefor and that the o
mental or physical condition of the person to be examined is "in controversy” is a matter
within the trial court's discretion. Such a showing may be made through the pleadings
alone. Green, Inre (1975) 14 Wash App. 939, 546 P.2d 1230,

In determining whether a court abused its discretion in ardering a physical or mental
examination during a trial, consideration must be given to the effect of delay caused
thereby and whether good cause was shown for requesting the exarnination at that time.,
Tietien v. Departmeant of Labor & Industries (1975) 13 Wash.App. 86, 534 P.2d 151.

Damages <=206{4)

Trial court Is to exercise its discretion in deciding whether to grant or deny motion for
mental examination, Beadle v. Beanle (1961) 57 Wash.2d 753, 353 P.2d 808.

In action to modify divorce decree and obtain custody of minor children, trial court did
not err in denying mation to compel mother of children to submit to mentai examination
pursuant to this rule, where there was nothing tn record to indicate that court abused s
discretion. Beagle v. Beagle (1961) 57 Wash.2d 753, 352 P.2d 808.

It is net sbuse of discretion to rafuse to order physical examination of plaintiff in personal
Jnjury case when plaintiff Is In distant state, her deposition is before court, and granting
of order would require continuance of trial and possibly its ultimate dizmissal. Finny,
Bremerton {1922) 118 Wash. 381,203 P, 871,

Where action is Instituted to recover damages for personal injurles, it is within discretion
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of court to require plaintiff to submit to medical or surglcal examination for purpose of
disclosing extent of his or har infuries, and, upon refusal to submit to order of court in
that regard, compliance may be enforced by staying trial or by dismissing case. Lang v,
Spokapne Falls & N, R Co. {1899) 21 Wash. 119, 57 P. 367,

Refusal of court to grant request for physical examination of fernale plaintiff by doctors
named by defendant, in action for darmages for personal Injuries, is not error, where
there is no showing of abuse of discretion vested in court in such matters. Smith v.

Spokane (1897) 16 Wash. 403, 47 p. 883.

5.-Time of examination

State need not wait for the resuits of statutorily reguired examination, in commitrent
proceeding under sexually viclent predator statute, before seeking an additional mental
evaluation by its own expert pursuant to chvil rule of discovery, In re Detention of
Willlams {20013 106 Wash.App. 85 22 P.3d 283, review grantad 144 Wash 24 1016, 30
P.3d 284, affirmed in part, reversed in part 147 Wash.2d 476,55 P.3d 537,
reconsideration denied. Mantal Health <=461

In action for personal irjuries, it is not error to refuse physical examination of plaintiff,
before any issue had been framed as to extent of Injuries or any showing made as o

necessity therefor, Titus v. Montasano {1919) 106 Wash. 608, 181 P. 43.

Refusal of court in personal injury case to allow physical examination of plaintiff by expert
is not abuse of discretion, when such examination is asked for by defendant In midst of
trial. Myrberg v. Baltimors & Seattle Mining & Reduction Co. (1801 25 Wash, 364, 65 P.
539,

£, Successive examinations

After one physical examination by physicians, it is not abuse of discretion to refuse to
order ancther, where there was no additional showing of any necessity therefor,
Shurnway v, Marion (1929) 155 Wash. 60, 283 P, 444,

1t Is not error to refuse to permit physical examination of plaintiff during trial of personal
injury case whera plaintiff was exarnined before trial by physicians appointed by court.
Dunikin v. Hooularn {190%9) 56 Wash. 47, 105 P. 149,

Where plaintiff in action for personal injuries was examined before trial at instance of
defendant, and trial amendment was allowed showing further injuries, whereupon two
physicians were appointed to make further physical examination, anly one of whom
attended and testlfled, it was not abuse of discretion to refuse to permit any further
examination of person of plaintiff except such as could be had in presence of jury. Helbig
v, Grave Harbor Elactric Co. (1905) 37 Wash, 130, 79 P. 612,

7. Appointment of physiclans

Court may refuse to order physical examination of plaintiff by physiclans of plaintiff's own
choosing. Shumway v. Marlon (19293 155 Wash. 60, 283 P. 444,

It is not reversible error, In ordering physical examination of plaintiff by three physicians,
to appoint one physician named by respondent, where other two participating in
examination were physicians selected by appellant. Benefield v.-Eaale Brass Foundry

{1929) 154 Wash, 330, 282 P. 213,

Upen plaintiff's consent to physical examination, it Is not error to appoint two competent
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and disinterested physicians to make examination, and to refuse to appoint one who was
present as witness for plaintiff. Faazch v. Karnay (19273 145 Wash, 390, 260 P, 255.

It was not error to refuse application for appointment of physician of defendant's own
selaction to examine X-ray plate, where disinterested physician was appointed, Hansen v
Sandvik (1924} 128 Wash, 60, 222 p, 205,

it is not error to refuse to appoint physician selected by defandant to make physical
examination of plaintlff, in action for malpractice, where disinterestad physician was
sejected as appointed by court. Just v, Littiefield (1915) 87 Wash. 299, 151 P, 780,

8. Report of findings

Doctor's testimony about defendant’'s mental examination was admissible in civil
commitment proceeding to have defendant judged a sexually viclent predator {svR), as
court rules at that time entitled stats to the exarnination. In re Detention of Srith (2003)
117 Wash. App. 811, 72 P.3d 186, Menta! Health L=A60027

Defandant in civil commitment action was not prejudiced by counsel's alieped ineffactive
assistance in failing to suppress doctor's testimony regarding defendant’s menta! state
fotiowing examination, as docter's opinion was same before and after examination and
examination merely reinforced doctor's opinion. In re Detgntion of Smith (2063} 117
Wash App. 611, 72 P.3d 186. Menta) Health ¢=463

when a party retains a physician to examine the opposing party, provides the opposing
party with a copy of the physician's report as required by CR 35(b}, and decides not to
call the physician as a witness at trial, CR 26(b1(4)(B) precludes the opposing party from
deposing the physician to preserve his testimony for trial absent exceptional
circumstances involving the Impracticality of obtaining expert assistance by other means,

Mothershead v. Adams (1982) 32 Wash.Anp, 325, 647 P.2d 525,

1t was not abusa of discretion to permit physician to testify as to results of medica!
examination of plaintiff, where thers was no intention on part of plaintiff to violate subd
{b¥(1), and testimony of physician was not surprise to plaintitf as to any new Issues in
case. Davis v, SHI(1960) &5 Wash,2d 477,348 P.2d 213,

Admission of testimony of physician regarding results of medical examination of plaintiff
was within court's discretion, where no report of results of examination had been supplied
to defendants as provided for In subd (b)(1), where request for exchange of medical
reports is made. Davis V. S (19603 55 Wash.2d 477, 348 P.2d 215.

Where plaintiff voluntarity submits to physical examination by physician, requested by
defense, physician may be called by plaintiff 1o testify as to examination and, without
payment of special fee, may be required to state his expert opinion as to nature and

extent of injury as disclosed by his exarnination. State &x rel. Bergs v, Superior Court

(1929} 154 Wash. 144, 281 P, 335,

Person who voluntarily submitted o examination by doctor at Instance of adverse party
may call doctor 25 witness and interrogate him relative to examination. Osborn v. Seattie

(1927) 142 Wash, 25, 252 P. 164,

9, Waiver of privilege

Instrurnent signed by superior court judge for apparent purpose of facillitzting gathering
of medical information from doctors and hospitals for use in defending lawsult, wherein
each paragraph of instrument began with words "Ordered that” and contained statement
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of taw or fact refating to waiver of do@ctc'wpatﬁent privilege, constituted improper method
of stating court’s opinion as to status of privilege Involved and was set aside by suprame
court, Kime v. Nierpann (1964) 64 Wash.2d 394, 391 P.2d 953.

10. Review

Defendant failed to presarve his objection, for purposes of appeal of sexually violent
predator (SVP) commitment, to admission of evidence derived from Improperly courl-
ordered CR 3% mental exam in SVP proceeding; akthough defendant initially objected to
proposed mental exam, he not only failed to object to derivative exam results and
testimony of State’s expert, but also refied on testimony of State’s expert as besis for his
moving to exclude testimony of psychologist who completed mental exam that was
properly required under SVP provision. In re Audett (2006) 158 Wash 2d 713, 147 P.3d

982, Mental Heslth =467

State's notice for discretionary review was filed within the time allowable under applicable
rule, and thus, State timely appealed denial of its renewed motion o conduck menta)
health examination of individual alieged to be a sexually vicient pradator {SVP) when t
sought interlocutory review of the decision denying that motion, despite different time
limitation in rule governing metions for recotigideration, which would only apply after

entry of judgment. in re Detentlon of Willizrhs (2002) 147 Wash, 24 476, 55 P.3d 597,
reconsideration denied, Mental Health ¢=467

|i
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Rule 35. Physical and mental gxnﬂii;n;aﬁon

(a) Order for examination. — When the men
blood group) of a party, or of a person in the
is in comtroversy, the court

jn which the action is pending
suitably licensed

;}f persons.

tal or physical condition (incloding the
custody or under the legal control of a party,

may order the parly 1o submit
or certified examinet or to

to a physical or mental examination bya
produce for examingation the person in the

pai'ty’scustadyorlegalmmﬁl’hemdmmy

be made only on motion for good cause shown and npon notice to the porson to be

exammined and to all parties
scope of the examination and

(b) Report of examiner. — (1) Ifreqwested by the
nined, the

a copy of a detailed

out the

onder Rule 35(2) or the person examined,
shall deliver to the requesting party’
physician or other qualified expert setiing
of all tests made, 151

the person or persons by whom
o |

the time, place, mannet, conditions, and
it is to be made.

paxtyagainstwhummmderismads

causingtheexaminaﬁnntobemaﬂe
Writtanmpuﬂcftheexmining
exanﬁmr’sﬁn&ings,includingmmﬂm

examinations of the same condition. After delivery the party causing the cxamination

shall be entitled upon request to receive fmm the party
like report of any examination, previonsly or thereafier made,

]

of examinaty

unless, in the case of a repost
such party is unable fo obtain it

requiring delivery of a report on such terms as are j
make ar%poxt the court

qualified expert fails or refuses o
testimony if offered at the trial.

(2) By
deposition
in that action or any other involving the
everysthazpmsanwhehasexminédorm
{he sarme mental or physical condition.

(3) This
agreement expressly

»

a report of an examiner or the taking
the provisions of any other rle.

The court on motion may

mqucsﬁngmdubtﬂiningampmtofzhe examination
of the examiner, the party examined waives any
same COntroversy,
ny thereafter examine

eposition of the exawiner

a.gainstwlmmthﬁcrdﬂxismadea
of the same condition,

on of & person not a party, the party shows that

make an order against a party
ust, and if the physician or other
may exclude his the examiner’s

so ordered or by taking the
privilege the party may have
regarding the testimony of
the party in respect of

in accordance with
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W.S.A. 804.10

) 3 H
wast's Wisconsin Statutes Amm;a‘c:e:q_{;‘_urrg;’

=gicivit Procedure (Ch. 799 to B47) .
*gChagter 804. Civll Procedure--De
»804.10, Physical and mental exam
documents s

{1) When the mental or physical condition,
pursue a vocation, of a party Is in issue,
prder the party to su
be made en motion for cause
time, place, manner, conditions an

d scope
by whom it is to be made. B

(2) In any action brought to recover dama
order the daimait,
physician named in the ortler,
any X-ray photograph taken in the course
The court shall also order the claimant to g
any hespital, medical or other records and

under 5, 804.01(2).

{3)a) No evidenca obtained by an adverse
sub. (1) or inspection under suh,
otherwise uniess true coples of
inspection and received by such adverse
attorney not later th
party claiming damages s
based on court-
person who has examin

damages are claimed.

{b) This subsection applies to exaﬁ‘iin:ationsg:made by a
This subsedt]

agreement expressiy provides otherwise.

a report of an examining physician orthe t

accordanca with any other statute.

thecourt in w
bmit to a physical, mental or ¥
shown and upon notice
of the exam

upon such terms as arejust,
within a specified time,
oF the diagnos

reports that are within the

{2) shall be admitted
attreports q;'e;zared pursuant
party hav
an 10 days after the reports are receiv
hall deliver to the adverse party,
ardered examination or inspection,
ed or treated the claimant with respect to the injuries for which

it
L
I
i
;
¥
I
i

tness

ﬁbs_]itions;:and piscovery (Refs & Anngs)
ination of parties; inspection of medical

including the blood group or the ability to
hich the action is pending may
acational examination. The order may
to all parties and shall spacify the
fnation and the person or persons

i
i
i

‘ |

ges for personal injuries, the court shall also

to give to the other party oF any
consent and the right to inspect

iz or treatment of the claimant,
the right to inspect and copy
scope of discovery

tve consent and

Hi
;

H
H

it
s
I
i
!

court-orderad examination under
upon the trial by reference or

to such examination or

e been deliverad to the other party or

ed by the adverse party. The

in return for copies of reports

a true copy of ali reports of each

party by a

greement of the parties, uniess the
on does not preciude discovery of

aking of & deposition of the physician in

(4) Upo
the subject of medical
by the personal representative or by
person’s life, the physiclan or other persort
rocords or reports concerning such care or
designated in such authorization to Inspect
person having custody of such records and
with such authorization shall be liabie to th
reasonable and necessary costs of enforcin

n receipt of written autho:ff%:é?ﬁun aqi
care or treatment, af
the heneficia

q th

4 consent signed by a person who has been
in case of the death of such person, signed
ry of an insurance policy on the
having custody of any medical or hospital
treatment, shall forthwith permit the person
‘and copy such records and reports. Aty
TRpOtS who unreasonably refuses to comply
& party seeking the records oF reports for the
e party's right to discover.
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<<For credits, see Historical Note fieldi>> |
JUDICIAL COUNCIL COMMITTEE'S NOTE-1974

1994 Main Volume

“This section is based on Federal Rute 35 aan 5, 269.57(2) through (4}, Section 269.57 i5
by s terms restricted to physical examinations of defendants; this section permits

physical or mental éxamination of any party. Section 269.57 permits examination only in
actions for personal Injuries; this section permits exarmination whenever mantal or

physical condition is actually In ssue. See Schlagenhauf v. Holder, 85 8.CL. 234 379 U.5.

104 13 L. Ed.2d 152 (1965). This statute contains no counterpart to the orovision of s.
269.57(2)(a) 1 grenting to the examinee the once-exarcisable right to reject an
exarnining physician. If cause exists o abje«fit to on examiner, a protective order may be
cbtalned under s. 804.01(3). (R ‘

Sub. (2) contains 2 number of changes from s. 269.57(2). First, the papers subjedt to
discovery are not lirnited to hospital records, but include “hospital, medicat, and other
records concerning the injuries claimed and the treatment thereof™. Second, the party
seeking discovery is given the right not only to inspect, but also to copy such papers.
Third, the right to inspect and copy may be /made subject to such teros as may be just,
Fourth, & party may inspect X-rays taken in the diagnosis of the party's injuries,

Sub. (3)(a) is derived from s, 269.57(3)- It reduces from 15 days 1o 10 days the pericd
after receipt of reports of court-orderad examination with which such reports must be
defivered to the adverse party. @ | - i

Sub. (3)b) is substantially identical to Federal Rule 35(b3} 3.

Sub. (4) is based on 5. 269.57(4), The present provisions make the custodian of the
records liable to the person examined for the cost of obtaining copies and for attorney's
faos not in axcess of $50. Sub. (4) on'the other hand makes the custodian liable to the
party seeking discovery for the reasonable ?nd necessary costs of enforcing his right o

discovar.,

P
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=-Rule 35. Physical ané:frhent
{Q) Order for examination. -

al exammatron of persons

when the mental or physicai condition (including the blood
group) of a party, or of a person in the custody or under the

legal control of a party, is in
the action is pending may |

controversy, the court in which
order the party to submit to a

phiysical or mental exammat:on by a suitably licensed or
certified examiner or o pmduce for examination the person in
the party's custcdy or ega! control. The order may be made
only on motion for good cause shown and upon notice to the
person to be examined and to all parties and shall specify the
time, place, manner, cond;tlgns, and scope of the examination

and the person or perscns
(1) Report of examiner. -

by whom it is to be made.

(1) If requested by the party against whom an order is made
under Rule BS(a) or the person examined, the party
causing the exammaticn to be made shall deliver to the
requesting party a copy of a detailed written report of the
examiner setting out the examiner's findings, including
results of all tests maﬁie, diagnoses and conclusions,
together with like rep:retts of all earlier examinations of the

same condition. After

tieilvew the party causing the

examination shall be entitled upon request to receive from
the party against whom the order is made a like report of
any examination, previausiy or thereafter made, of the
same condition, unless, in the case of a report of
examination of a person not a party, the party shows that

the party is unab!e to

obtain it. The court on motion may

make an order agamst a party requiring delivery of a
report on such terms as are just, and if an examiner fails
or refuses to make a report the court may exclude the

examiner's testimony

4f offered at the trial.

(2) By requesting and obtammg a report of the examination
so ordered or by taking the deposition of the examiner,
the party examined walves any privilege the party may

have In that action or

any other involving the same

controversy, regarding the testimony of every other

person who has exam

ined or may thereafter examine the

party in respect of the same mental or physical condition.
{3) This subdivision appnes to examinations made by

agreement of the: parties, unless the agreement expressly

provides othermse Th:s subdivision does not preciude



discovery of a réport of an examiner or the taking of a
deposition of the examiner injaccordance with the
- provisions of any other rule. famended October 21, 1970,
effective February 1119711 |
Sk
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