
Rule 1. General provisions. 1 
(a) Scope of rules. These rules govern the procedure in the courts of the state of 2 

Utah in all actions of a civil nature, whether cognizable at law or in equity, and in all 3 

statutory proceedings, except as governed by other rules promulgated by this court or 4 

enacted by the Legislature and except as stated in Rule 81. They shall be liberally 5 

construed and applied to achieve the just, speedy, and inexpensive determination of 6 

every action. 7 

(b) Effective date. All laws in conflict with these rules are of no force or effect. These 8 

rules govern all actions brought after they take effect and all further proceedings in 9 

actions then pending. If, in the opinion of the court, applying a rule in an action pending 10 

when the rule takes effect would not be feasible or would work injustice, the former 11 

procedure applies. 12 

Advisory Committee Notes 13 

 14 
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Rule 3. Commencement of action. 1 

(a) H ow c ommenced. A  c ivil ac tion i s c ommenced by f iling a c omplaint w ith t he 2 

court. The court has jurisdiction from the time the complaint is filed. 3 

(b) Payment dishonored. If a check or other form of payment tendered as a filing fee 4 

is dishonored, the party shall pay the fee by cash or cashier's check within 10 days after 5 

notification by the court. Dishonor of a c heck or other form of payment does not affect 6 

the v alidity of  t he f iling, but  m ay be g rounds f or s uch s anctions as t he c ourt de ems 7 

appropriate, w hich m ay i nclude di smissal o f t he ac tion an d t he aw ard of  c osts an d 8 

attorney fees. 9 

Advisory Committee Notes 10 

 11 
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Rule 4. Process. 1 

(a) Signing of summons. The summons shall be signed and issued by the plaintiff or 2 

the plaintiff's attorney. Separate summonses may be signed and served. 3 

(b)(i) Service. The summons and a copy of the complaint shall be s erved no l ater 4 

than 120 days after the complaint is filed unless the court allows a longer period of time 5 

for good cause. If the summons and complaint are not timely served, the action shall be 6 

dismissed without prejudice on application of any party or upon the court's own initiative. 7 

(b)(ii) In an action against two or more defendants, if service has been timely made 8 

upon one of them,  9 

(b)(ii)(A) the plaintiff may proceed against those served, and 10 

(b)(ii)(B) the others may be served or appear at any time before trial. 11 

(c) Contents of summons. 12 

(c)(1) The summons shall contain the name of  the court, the address of the court, 13 

the names of the parties to the action, and the county in which it is brought. It shall be 14 

directed t o the d efendant, s tate the na me, ad dress a nd t elephone number o f t he 15 

plaintiff's attorney, if any, and otherwise the plaintiff's address and telephone number. It 16 

shall s tate the t ime w ithin which t he defendant must answer t he complaint i n w riting, 17 

and s hall notify t he defendant t hat judgment by  d efault w ill be entered against t he 18 

defendant for failure to answer the complaint in writing.  19 

(c)(2) If service is made by publ ication of the summons without the complaint, the 20 

summons shall br iefly state the subject matter of the action, the relief demanded, and 21 

that the complaint is on file with the court. 22 

(d) Method of Service. Unless waived under paragraph (f), service of the summons 23 

and complaint shall be by one of the following methods: 24 

(d)(1) Personal service. The summons and complaint may be served in any state or 25 

judicial district of the United States by the sheriff or constable or by the deputy of either, 26 

by a United States Marshal or by the marshal's deputy, or by a person 18 years of age 27 

or ol der at t he time of s ervice an d n ot a  party to t he ac tion or a p arty's at torney. 28 

Personal service shall be made as follows: 29 

(d)(1)(A) Upon any individual other than one covered by paragraphs (B), (C) or (D), 30 

by delivering a copy of  the summons and complaint to the individual personally, or by 31 
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delivering them to a person of suitable age and di scretion residing at t he i ndividual's 32 

dwelling or b y del ivering them to an ag ent authorized by appointment or  by l aw t o 33 

receive service of process; 34 

(d)(1)(B) Upon a minor, by delivering a copy of the summons and complaint to the 35 

minor and to the minor’s parent or guardian and the person having the care and control 36 

of the minor, or with whom the minor resides; 37 

(d)(1)(C) Upon a protected person judicially declared incapacitated, by delivering a 38 

copy of  the s ummons and complaint t o t he protected person and t o t he per son's 39 

guardian or conservator; 40 

(d)(1)(D) Upon an i ndividual incarcerated or committed at a facility operated by the 41 

state or  any  of  i ts po litical s ubdivisions, by  delivering a copy of  the s ummons and 42 

complaint to the person’s guardian or conservator, if one has been appointed, or to the 43 

person who has the care, custody, or  control of the individual to be served, or  to that 44 

person's designee; 45 

(d)(1)(E) Upon a corporation not otherwise provided for, upon a partnership or upon 46 

an u nincorporated as sociation w hich i s s ubject t o s uit u nder a c ommon na me, by  47 

delivering a c opy of  the s ummons and complaint t o an officer, a m anaging agent, 48 

general agent, or other agent authorized by appointment or by law to receive service of 49 

process and  any ot her per son r equired by s tatute t o be s erved. I f no such o fficer or  50 

agent c an b e found within t he s tate, a nd the de fendant has  an of fice or  pl ace o f 51 

business then upon the person in charge of such office or place of business; 52 

(d)(1)(F) Upon an i ncorporated c ity or  t own, by  del ivering a copy of  the summons 53 

and complaint to the recorder; 54 

(d)(1)(G) Upon a county, by delivering a copy of the summons and complaint to the 55 

county clerk; 56 

(d)(1)(H) Upon a s chool di strict or board of education, by  delivering a copy o f the 57 

summons and complaint to the superintendent or business administrator; 58 

(d)(1)(I) Upon an irrigation or drainage district, by delivering a copy of the summons 59 

and complaint to the president or secretary; 60 
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(d)(1)(J) Upon the state of Utah, by delivering a copy of the summons and complaint 61 

to t he at torney g eneral and any ot her p erson or  ag ency r equired by  s tatute t o be 62 

served; and 63 

(d)(1)(K) U pon a depar tment or  ag ency o f t he s tate o f U tah, or  upon any  publ ic 64 

board, commission or body, by delivering a copy of the summons and complaint to any 65 

member of its governing board, or to its executive employee or secretary. 66 

(d)(1)(L) If the person to be s erved refuses to accept the summons and c omplaint, 67 

the person serving the same shall state the name of the process and offer to deliver it. 68 

(d)(2) Service by mail or commercial courier service. 69 

(d)(2)(A) The summons and complaint may be served upon an individual other than 70 

one covered by paragraphs (d)(1)(B) or (d)(1)(C) by mail or commercial courier service 71 

if the defendant signs a document indicating receipt. 72 

(d)(2)(B) T he s ummons and  c omplaint m ay be s erved u pon a n e ntity c overed by  73 

paragraphs ( d)(1)(E) t hrough ( d)(1)(I) by  mail or  c ommercial c ourier s ervice if t he 74 

defendant's agent signs a document indicating receipt.  75 

(d)(2)(C) Service by mail or commercial courier service is complete on t he date the 76 

receipt is signed. 77 

(d)(3) S ervice i n a foreign c ountry. S ervice of the s ummons a nd c omplaint in a 78 

foreign country shall be made as follows: 79 

(d)(3)(A) by any internationally agreed means reasonably calculated to give not ice, 80 

such as  those means authorized by  the Hague Convention on t he Service Abroad of 81 

Judicial and Extrajudicial Documents;  82 

(d)(3)(B) i f t here i s no i nternationally ag reed m eans of s ervice or t he ap plicable 83 

international ag reement al lows ot her m eans o f s ervice, pr ovided t hat s ervice i s 84 

reasonably calculated to give notice:  85 

(d)(3)(B)(i) in the manner prescribed by the law of the foreign country for service in 86 

that country in an action in any of its courts of general jurisdiction; 87 

(d)(3)(B)(ii) as directed by the foreign authority in response to a letter of request; or 88 

(d)(3)(B)(iii) unl ess pr ohibited by  t he l aw of  t he foreign c ountry, by  del ivery t o t he 89 

individual personally or by any form of mail requiring a s igned receipt, to be addressed 90 

and dispatched by the clerk of the court to the party to be served; or  91 
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(d)(3)(C) by  ot her m eans no t pr ohibited b y international ag reement as  m ay be 92 

directed by the court.  93 

(d)(4) Other service.  94 

(d)(4)(A) If the person to be served cannot be served through reasonable diligence, 95 

or if service upon all of the parties is impracticable under the circumstances, the party 96 

seeking service may f ile a motion supported by  a ffidavit r equesting an  order al lowing 97 

service by  other m eans. The s upporting a ffidavit s hall s et forth the e fforts made to 98 

identify, locate or  serve the party or the c ircumstances which make i t impracticable to 99 

serve all of the parties.  100 

(d)(4)(B) I f t he motion i s g ranted, t he c ourt s hall or der s ervice by ot her m eans 101 

reasonably calculated under all the circumstances to notify the party of the action. The 102 

order shall specify the content of the process to be served and the event that constitutes 103 

completion of service.  104 

(e) Proof of Service. 105 

(e)(1) The person effecting service shall file proof with the court. The proof of service 106 

must s tate the date, p lace, and manner of service. Proof of service made pursuant to 107 

paragraph (d)(2) shall include a receipt signed by the defendant or defendant's agent. If 108 

service is made by a person other than by an attorney, the sheriff or constable, or by the 109 

deputy o f ei ther, by  a  United States Marshal or  by  the marshal's deputy, t he proof o f 110 

service shall be made by affidavit. 111 

(e)(2) Proof of service in a foreign country shall be made as provided in these rules, 112 

or by  the l aw of  t he foreign c ountry, or  by  order o f t he c ourt. Proof of se rvice under 113 

paragraph (d)(3)(B)(iii) shall i nclude a r eceipt s igned by  t he addressee or  ot her 114 

evidence of delivery to the addressee satisfactory to the court.  115 

(e)(3) Failure to make proof of service does not affect the validity of the service. The 116 

court may allow proof of service to be amended.  117 

(f) Waiver of Service; Payment of Costs for Refusing to Waive. 118 

(f)(1) A  p laintiff may request a person other than a minor or  a pr otected person to 119 

waive s ervice o f the summons and c omplaint. T he request to w aive s ervice and t he 120 

summons and c omplaint shall be m ailed, e-mailed or del ivered t o t he p erson up on 121 

whom service is authorized under paragraph (d). The request shall allow the defendant 122 
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at least 21 days from the date on which the request is sent to return the waiver, or 28 123 

days if addressed to a person outside of the United States, and shall be substantially in 124 

the form of the Notice of Lawsuit and Request for Waiver of Service of Summons set 125 

forth in the Appendix of Forms attached to these rules. 126 

(f)(2) A defendant who timely returns a waiver must respond to the complaint within 127 

42 days after the date on which the request for waiver of service was mailed, e-mailed 128 

or del ivered, or 56 days af ter that date if addressed to a person outside of the United 129 

States. 130 

(f)(3) A  d efendant w ho w aives s ervice of  the summons and c omplaint does not  131 

thereby make any other waiver. 132 

(f)(4) If a person refuses a request for waiver of service made according this rule, the 133 

court s hall i mpose up on t he d efendant t he c osts s ubsequently i ncurred i n e ffecting 134 

service. 135 

Advisory Committee Notes 136 

 137 
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Rule 8. General rules of pleadings. 1 

(a) Claims for relief. An original claim, counterclaim, cross-claim or third-party claim 2 

shall contain in reasonable detail a simple, short and plain: 3 

(a)(1) statement of the facts, including the important t imes, places, participants and 4 

events, showing that the party is entitled to relief; 5 

(a)(2) statement of the legal theory on which the claim rests; and 6 

(a)(3) demand for judgment for specified relief. Relief in the alternative or of several 7 

different types may be demanded. 8 

(b) Defenses; form of denials. A party shall state in simple, short and plain terms any 9 

defenses to each claim asserted and shall admit or deny the statements in the claim. A 10 

party without k nowledge or  i nformation s ufficient t o form a b elief about the truth o f a 11 

statement shall so state, and this has the effect of a denial. Denials shall fairly meet the 12 

substance of the statements denied. A party may deny all of the statements in a claim 13 

by g eneral deni al. A  party m ay s pecify the s tatement o r part o f a s tatement t hat i s 14 

admitted and deny the rest. A  party may specify the statement or  part of a statement 15 

that is denied and admit the rest. 16 

(c) Affirmative defenses. An affirmative defense shall contain in reasonable detail a 17 

simple, short and plain:  18 

(c)(1) statement of the facts, including the important times, places, participants, and 19 

events, showing that the party avoids liability; 20 

(c)(2) statement of the legal theory on which the defense rests; and 21 

(c)(3) a demand for judgment for specified relief. 22 

A party shall set forth affirmatively in a responsive pleading accord and satisfaction, 23 

arbitration and aw ard, as sumption of r isk, c ontributory neg ligence, discharge i n 24 

bankruptcy, dur ess, e stoppel, failure o f consideration, fraud, i llegality, i njury b y f ellow 25 

servant, l aches, l icense, p ayment, r elease, r es j udicata, statute o f f rauds, statute o f 26 

limitations, w aiver, and a ny ot her matter c onstituting an avoidance or  a ffirmative 27 

defense. If a party mistakenly designates a defense as a counterclaim or a counterclaim 28 

as a defense, t he c ourt, on te rms, may treat t he pleadings a s i f the de fense or  29 

counterclaim had been properly designated. 30 
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(d) Effect of failure to deny. Statements in a pleading to which a responsive pleading 31 

is required, other than statements of the amount of damage, are admitted if not denied 32 

in the responsive pleading. Statements in a pleading to which no responsive pleading is 33 

required or permitted are deemed denied or avoided. 34 

(e) Consistency. A party may state a claim or defense alternately or hypothetically, 35 

either i n on e c ount or  de fense or  i n s eparate c ounts or  d efenses. If statements ar e 36 

made i n t he al ternative and one o f t hem is sufficient, t he pl eading i s not  m ade 37 

insufficient by the insufficiency of an alternative statement. A party may state legal and 38 

equitable claims or legal and equitable defenses regardless of consistency.  39 

(f) C onstruction o f pl eadings. A ll pl eadings s hall be construed to do s ubstantial 40 

justice. 41 

Advisory Committee Notes 42 

By r equiring a par ty to plead t he “facts” (rather t han t he former “ claims”) s howing 43 

that the party is entitled to relief, the committee does not intend to put in place the old 44 

technical pleading requirements of fact pleading. Rather, the committee intends that    45 

the pleadings, both claims and defenses, should provide more and earlier notice of the 46 

facts alleged by a party with less reliance on discovery.  47 

 48 
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Rule 16. Pretrial conferences. 1 

(a) Pretrial conferences. The court, in i ts discretion or upon motion, may direct the 2 

attorneys and the parties to appear for such purposes as: 3 

(a)(1) expediting the disposition of the action; 4 

(a)(2) establishing early and continuing control so that the case will not be protracted 5 

for lack of management; 6 

(a)(3) discouraging wasteful pretrial activities; 7 

(a)(4) improving the quality of the trial through more thorough preparation; 8 

(a)(5) facilitating the settlement of the case;  9 

(a)(6) considering all matters as may aid in the disposition of the case; 10 

(a)(7) establishing the time to join other parties and to amend the pleadings; 11 

(a)(8) establishing the time to file motions;  12 

(a)(9) establishing the time to complete discovery; 13 

 (a)(10) extending fact discovery;  14 

(a)(11) the date for pretrial and final pretrial conferences and trial;  15 

(a)(12) provisions f or preservation, di sclosure or  di scovery of  el ectronically s tored 16 

information; 17 

(a)(13) any ag reements t he p arties r each for as serting c laims o f pr ivilege or  of  18 

protection as trial-preparation material after production; and 19 

(a)(14) any other appropriate matters. 20 

(b) Unless an order sets the trial date, any party may and the plaintiff shall, at  the 21 

close of all discovery, certify to the court that the case is ready for trial. The court shall 22 

schedule the t rial as  soon as  mutually convenient t o the court and parties. The court 23 

shall notify parties of the trial date and of any final pretrial conference. 24 

(c) Final pretrial conferences. The court, in its discretion or upon motion, may direct 25 

the a ttorneys and t he par ties t o appear for s uch pur poses as  settlement and t rial 26 

management. The conference shall be h eld as close to the t ime of trial as reasonable 27 

under the circumstances.  28 

(d) Sanctions. I f a par ty or  a par ty's at torney fails to obey an order, i f a party or a  29 

party's at torney f ails t o attend a conference, i f a  par ty or  a  par ty's at torney i s 30 

substantially unprepared to participate in a conference, or if a party or a party's attorney 31 
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fails to participate in good faith, the court, upon motion or its own initiative, may take any 32 

action authorized by Rule 37(b)(2). 33 

Advisory Committee Notes 34 

 35 
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Rule 26. General provisions governing disclosure and discovery. 1 

(a) Disclosure. This rule applies unless changed or  s upplemented by a rule 2 

governing disclosure and discovery in a practice area. 3 

(a)(1) I nitial di sclosures. E xcept i n c ases ex empt und er paragraph (a)(2), a par ty 4 

shall, without waiting for a discovery request, provide to other parties: 5 

(a)(1)(A) the name and, if known, the address and telephone number of:  6 

(a)(1)(A)(i) each i ndividual l ikely t o hav e di scoverable i nformation s upporting i ts 7 

claims or  d efenses, unless s olely f or i mpeachment, i dentifying t he s ubjects of t he 8 

information; and 9 

(a)(1)(A)(ii) each fact witness the party may call in its case in chief and a summary of 10 

the expected testimony; 11 

(a)(1)(B) a  c opy o f all documents, d ata c ompilations, electronically s tored 12 

information, and tangible things in the possession or control of the party  that the party 13 

may offer in its case in chief; 14 

(a)(1)(C) a c omputation o f any damages c laimed and a c opy of all di scoverable 15 

documents or  evidentiary m aterial on w hich s uch c omputation i s bas ed, i ncluding 16 

materials about the nature and extent of injuries suffered;  17 

(a)(1)(D) a copy of any agreement under which any person may be liable to satisfy 18 

part or all of a judgment or to indemnify or reimburse for payments made to satisfy the 19 

judgment; 20 

(a)(1)(E) a copy of all documents to which a party refers in its pleadings; and 21 

(a)(1)(F) any s tatement or  adm ission concerning t he ac tion or  i ts s ubject m atter 22 

previously made by the party to whom disclosure is made. 23 

(a)(1)(G) The disclosures required by paragraph (a)(1) shall be made: 24 

(a)(1)(G)(i) by  t he pl aintiff within 14 days af ter service of  the first ans wer t o the 25 

complaint; and 26 

(a)(1)(G)(ii) by t he de fendant w ithin 28 days af ter t he plaintiff’s first disclosure or  27 

after that defendant’s appearance, whichever is later. 28 

(a)(2) Exemptions. 29 

(a)(2)(A) The requirements of paragraph (a)(1) do not apply to actions: 30 
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(a)(2)(A)(i) for judicial review of adjudicative proceedings or rule making proceedings 31 

of an administrative agency; 32 

(a)(2)(A)(ii) governed by Rule 65B or Rule 65C; 33 

(a)(2)(A)(iii) to enforce an arbitration award; 34 

(a)(2)(A)(iv) for water rights general adjudication under Title 73, Chapter 4. 35 

(a)(2)(B) I n an ex empt ac tion, t he matters s ubject t o di sclosure are s ubject t o 36 

discovery. 37 

(a)(3) Disclosure of expert testimony. 38 

(a)(3)(A) A  p arty s hall, without w aiting for a di scovery request, pr ovide to ot her 39 

parties the identity of  any person who may be used at  t rial to present evidence under 40 

Rules 702,  703, or  705 of the Utah Rules of Evidence and a copy of  a written report 41 

prepared and s igned by t he witness or  par ty. An ex pert witness may not  t estify i n a  42 

party’s case-in-chief concerning any matter not contained in the report. The report shall 43 

contain the subject matter on which the expert is expected to testify; the substance of 44 

the facts and o pinions t o w hich t he expert i s ex pected t o t estify; a s ummary o f the 45 

grounds f or eac h o pinion; t he q ualifications of  t he w itness, i ncluding a l ist of  al l 46 

publications authored by the witness within the preceding ten years; the compensation 47 

to be paid for the study and testimony; and a list of any other cases in which the witness 48 

has testified as an expert at trial or by deposition within the preceding four years.  49 

(a)(3)(B) Disclosure required by paragraph (a)(3) shall be made within 28 days after 50 

the expiration o f fact discovery as  pr ovided by  paragraph (d) or , i f t he ev idence i s 51 

intended solely to contradict evidence under paragraph (a)(3)(A), w ithin 56 days a fter 52 

disclosure by the other party. 53 

(a)(4) P retrial di sclosures. A par ty s hall, without w aiting f or a di scovery r equest, 54 

provide to other parties: 55 

(a)(4)(A) t he na me and, i f not previously provided, t he address and t elephone 56 

number o f eac h witness, unless s olely f or i mpeachment, s eparately i dentifying 57 

witnesses the party will call and witnesses the party may call; 58 

(a)(4)(B) the name of witnesses whose testimony i s expected t o be pr esented by  59 

transcript of a deposition and a copy of the transcript; and 60 
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(a)(4)(C) identification of each exhibit, including summaries of other evidence, unless 61 

solely for impeachment, separately identifying those which the party will offer and those 62 

which the party may offer.  63 

(A)(4)(D) Disclosure required by  paragraph (a)(4) s hall be m ade at  l east 28 days 64 

before t rial. At l east 1 4 day s be fore t rial, a par ty shall serve and  f ile objections and 65 

grounds for the objections to the use of a deposition and to the admissibility of exhibits. 66 

Other than o bjections under  R ules 402 and 40 3 o f t he U tah Rules o f E vidence, 67 

objections not listed are waived unless excused by the court for good cause. 68 

(b) Discovery scope.  69 

(b)(1) In general. Parties may discover any matter, not privileged, which is relevant 70 

to the c laim or  de fense o f any party, i ncluding t he ex istence, des cription, nature, 71 

custody, condition, and location of any books, documents, or other tangible things and 72 

the identity and l ocation of persons having knowledge of any discoverable matter. I t is 73 

not grounds for objection that the information sought will be i nadmissible at  the t rial i f 74 

the information sought is relevant to the c laim or  defense of a party. For good cause, 75 

the court may order discovery of any matter relevant to the subject matter of the action. 76 

A party is not entitled to discover information merely because it appears calculated to 77 

lead to the discovery of admissible evidence. 78 

(b)(2) A  par ty nee d n ot pr ovide di scovery o f electronically s tored information from 79 

sources that the party identifies as not reasonably accessible because of undue burden 80 

or c ost. The party s hall ex pressly m ake an y c laim that t he s ource i s not  r easonably 81 

accessible, describing the source, the nature and extent of the burden, the nature of the 82 

information not provided, a nd any ot her i nformation t hat w ill ena ble ot her p arties t o 83 

evaluate the c laim. On motion to compel discovery or  for a pr otective order, the party 84 

from w hom di scovery i s s ought m ust s how t hat t he i nformation i s not  r easonably 85 

accessible because o f undue burden or  cost. I f t hat showing i s m ade, the court may 86 

order discovery from such sources if the requesting party shows good cause. The court 87 

may specify conditions for the discovery. 88 

(b)(3) Trial preparation materials. A party may discover discoverable documents and 89 

tangible things prepared in anticipation of litigation or for trial by or for another party or 90 

by or  f or t hat ot her p arty's r epresentative ( including t he party’s at torney, c onsultant, 91 
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surety, i ndemnitor, i nsurer, or  ag ent) onl y upon a s howing t hat t he p arty s eeking 92 

discovery has substantial need of the materials to prepare the case and that the party is 93 

unable w ithout u ndue har dship to o btain substantially equivalent materials by  ot her 94 

means. I n ordering di scovery of such m aterials, the c ourt s hall pr otect against 95 

disclosure o f t he m ental i mpressions, c onclusions, o pinions, or  l egal t heories o f an  96 

attorney or other representative of a party. 97 

(b)(4) Statement previously m ade about t he ac tion. Upon request, a per son not  a  98 

party may obtain a statement about the action or its subject matter previously made by 99 

that person. If the request is refused, the person may move for a court order under Rule 100 

37. A statement previously made is (A) a w ritten statement signed or approved by the 101 

person making i t, or  (B) a contemporaneously recorded oral s tatement by  the person 102 

making it or a transcript thereof. 103 

(b)(5) Claims of Privilege or Protection of Trial Preparation Materials. 104 

(b)(5)(A) Information w ithheld. If a party w ithholds discoverable information by 105 

claiming that it is privileged or prepared in anticipation of l itigation or for trial, the party 106 

shall m ake t he c laim ex pressly and s hall des cribe t he nature o f t he d ocuments, 107 

communications, or  t hings not  pr oduced in a m anner t hat, w ithout r evealing the 108 

information itself, will enable other parties to  evaluate the claim. 109 

(b)(5)(B) Information produced. If a party produces information that the party claims 110 

is privileged or prepared in anticipation of litigation or for trial, the producing party may 111 

notify any  receiving party of t he c laim and t he b asis for i t. A fter bei ng not ified, a  112 

receiving party must promptly return, sequester, or destroy the specified information and 113 

any copies it has and may not use or disclose the information until the claim is resolved. 114 

A r eceiving par ty m ay pr omptly pr esent t he i nformation to t he c ourt un der s eal for a  115 

determination of the claim. If the receiving party disclosed the information before being 116 

notified, it must take reasonable steps to retrieve it. The producing party must preserve 117 

the information until the claim is resolved. 118 

(c) Proportionality; protective orders. 119 

(c)(1) D iscovery m ust be proportional t o the c ase. The c ourt and parties m ay 120 

allocate the costs, expenses and attorney fees of discovery to achieve proportionality. 121 

The court and parties shall try to achieve proportionality considering: 122 
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(c)(1)(A) the amount in controversy; 123 

(c)(1)(B) the complexity of the case; 124 

(c)(1)(C) the importance of the issues; 125 

(c)(1)(D) the importance of the information; 126 

(c)(1)(E) the relevance of the information; 127 

(c)(1)(F) the parties’ relative access to the information; 128 

(c)(1)(G) the discovery already had in the case; 129 

(c)(1)(H) the expense of the discovery; 130 

(c)(1)(I) the burden on the party requesting discovery; 131 

(c)(1)(J) the burden on the party providing discovery; 132 

(c)(1)(K) the needs of the case; 133 

(c)(1)(L) whether t he discovery l imits al low a f air opp ortunity f or t he di scovery of  134 

discoverable information; 135 

(c)(1)(M) whether t he di scovery is av ailable from another s ource t hat i s m ore 136 

convenient, less burdensome, or less expensive; 137 

(c)(1)(N) whether the discovery is cumulative of disclosures or other discovery; 138 

(c)(1)(O) whether the party seeking discovery has had ample opportunity to discover 139 

the information sought; and 140 

(c)(1)(P) any other factor identified by the court. 141 

(c)(2) A party or the person from whom discovery is sought may move for an order of 142 

protection from discovery. The movant shall attach to the motion a copy of the request 143 

for discovery or the response which is at issue and a certification that the movant has in 144 

good f aith c onferred o r at tempted t o c onfer w ith ot her af fected pa rties to r esolve t he 145 

dispute without court action. The court may make any order to protect a party or person 146 

from di scovery bei ng c onducted i n b ad faith or  from a nnoyance, e mbarrassment, 147 

oppression, or undue burden or expense, or to achieve proportionality, including one or 148 

more of the following: 149 

(c)(2)(A) that the discovery not be had; 150 

(c)(2)(B) that t he discovery m ay be ha d o nly on s pecified t erms and c onditions, 151 

including a designation of the time or place; 152 
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(c)(2)(C) that a question about a statement or opinion of fact or the application of law 153 

to fact not be answered until after designated discovery has been completed or until a 154 

pretrial conference or other later time; 155 

(c)(2)(D) that the discovery may be h ad only by  a m ethod of di scovery other than 156 

that selected by the party seeking discovery; 157 

(c)(2)(E) that certain matters not be inquired into, or that the scope of the discovery 158 

be limited to certain matters; 159 

(c)(2)(F) that di scovery be c onducted w ith no o ne pr esent ex cept per sons 160 

designated by the court; 161 

(c)(2)(G) that a deposition after being sealed be opened only by order of the court; 162 

(c)(2)(H) that a t rade s ecret or  ot her c onfidential r esearch, development, or  163 

commercial information not be disclosed or be disclosed only in a designated way; 164 

(c)(2)(I) that the costs, expenses and attorney fees of discovery be allocated among 165 

the parties as ordered by the court; and 166 

(c)(2)(J) that t he parties s imultaneously f ile s pecified doc uments or  i nformation 167 

enclosed in sealed envelopes to be opened as directed by the court. 168 

(c)(3) If the order terminates a deposition, it shall be resumed only upon the order of 169 

the court in which the action is pending. 170 

(c)(4) If the motion for a protective order is denied in whole or in part, the court may, 171 

on s uch t erms and c onditions as  ar e j ust, or der t hat a ny par ty or  per son pr ovide or  172 

permit discovery. Rule 37(a)(4) applies to the award of expenses incurred in relation to 173 

the motion.  174 

(d) Sequence and timing of discovery.  175 

(d)(1) Discovery s hall be i n t wo s tages. Initial f act discovery s hall be c ompleted 176 

within 150 days after the defendant’s first disclosure is made and the parties shall follow 177 

the limits established in Rules 30, 33, 34 and 36. Methods of discovery may be used in 178 

any sequence and the fact that a party is conducting discovery shall not delay any other 179 

party's di scovery. Except f or cases ex empt under  paragraph (a)(2), a par ty m ay not  180 

seek di scovery f rom any s ource b efore that par ty’s i nitial di sclosure obl igations ar e 181 

satisfied. 182 
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(d)(2) To obtain discovery beyond the limits established by these rules, a party shall 183 

file: 184 

(d)(2)(A) before the close of the initial fact discovery, a stipulated notice of extended 185 

discovery and a s tatement s igned by  t he par ties and l awyers t hat t he a dditional 186 

discovery is nec essary and pr oportionate and t hat each par ty has  r eviewed and  187 

approved a discovery budget; or 188 

(d)(2)(B) before the close of the initial fact discovery and after reaching the limits of 189 

initial d iscovery imposed by t hese r ules, a m otion for ex tended di scovery and a 190 

statement signed by the party and lawyer that the additional discovery is necessary and 191 

proportionate and that the party has reviewed and approved a discovery budget. 192 

(e) Standard for disclosure or response; disclosure or response by an organization; 193 

failure to disclose; initial and supplemental disclosures and responses.  194 

(e)(1) A  par ty s hall make di sclosures an d r esponses t o di scovery bas ed o n t he 195 

information then known or reasonably available to the party. 196 

(e)(2) If th e party providing disclosure or  responding to discovery i s a c orporation, 197 

partnership, as sociation, or  g overnmental agency, t he p arty shall act through one or  198 

more officers, directors, managing agents, or other persons.  199 

(e)(3) A  par ty i s not  ex cused f rom making d isclosures or  r esponses bec ause t he 200 

party has  not  c ompleted i nvestigating t he c ase or  b ecause t he p arty c hallenges t he 201 

sufficiency of another party's disclosures or responses or because another party has not 202 

made disclosures or responses.  203 

(e)(4) If a party fails to disclose or to timely supplement a disclosure or response to 204 

discovery, that party may not use the undisclosed witness, document or material at any 205 

hearing or  t rial unl ess t he failure i s har mless or  t he party s hows good c ause for t he 206 

failure.  207 

(e)(5) If a  party l earns t hat a di sclosure or r esponse is i ncomplete or  i ncorrect in 208 

some important way, the party must timely provide the additional or correct information 209 

if it  has no t been made k nown t o t he other par ties. The supplemental di sclosure or 210 

response must state why t he additional or  c orrect i nformation was not  pr eviously 211 

provided. 212 
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(f) Signing discovery requests, responses, and objections. Every disclosure, request 213 

for di scovery, response to a request f or di scovery and objection to a request f or 214 

discovery shall be in writing and signed by at least one attorney of record or by the party 215 

if the par ty is not  represented. The s ignature o f the attorney or  par ty is a certification 216 

under Rule 11. If a request or response is not signed, a party does not need to take any 217 

action with respect to it. If a certification is made in violation of the rule, the court, upon 218 

motion or  upon i ts own i nitiative, may take any  action authorized by  Rule 11 or  Rule 219 

37(b)(2). 220 

(g) Deposition in action pending in another state. Any party to an ac tion in another 221 

state may take the deposition of any person within this state in the same manner and 222 

subject t o t he s ame c onditions a nd l imitations as  i f s uch ac tion were pendi ng i n t his 223 

state. Notice of the deposition shall be filed with the clerk of the court of the county in 224 

which the person whose deposition is to be taken resides or is to be s erved. Matters 225 

required to be submitted to the court shall be submitted to the court in the county where 226 

the deposition is being taken. 227 

(h) Filing. Except as required by these rules or ordered by the court, a party shall not 228 

file with the court a disclosure, a request for discovery or a r esponse to a r equest for 229 

discovery, but shall file only the certificate of service stating that the disclosure, request 230 

for discovery or response has been served on the other parties and the date of service.  231 

Advisory Committee Notes 232 

 233 

Suggested by the Institute. Statement of concept only. 234 

Rule 26B. Disclosure and discovery in personal injury actions. 235 

In ac tions c laiming da mages for per sonal i njuries, t he c laimant s hall di sclose t he 236 

names and addresses of health care providers who have provided care for the condition 237 

for which dam ages ar e s ought w ithin f ive y ears pr ior t o t he da te o f i njury, and s hall 238 

produce all records from those providers or shall provide a waiver allowing the opposing 239 

party to obtain those records, subject to automatic protective provisions that restrict the 240 

use of the materials to the instant litigation. The defending party shall provide copies of 241 

all applicable insurance policies, and any insurance claims documents that address the 242 

facts of the case. 243 
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 244 

Rule 26C. Disclosure and discovery in employment actions. 245 

In actions seeking damages for loss of employment, the claimant shall disclose the 246 

names an d ad dresses of  employers f or f ive y ears pr ior t o t he da te o f di sclosure, al l 247 

documents reflective o f c laimant’s efforts to f ind employment following departure f rom 248 

the defending party’s employ; and written waivers allowing the defending party to obtain 249 

the claimant’s personnel files from each such employer, subject to automatic protective 250 

provisions that restrict t he use o f t he materials to the instant litigation. The defending 251 

party shall produce the claimant’s personnel f iles and al l applicable personnel policies 252 

and employee handbooks; 253 

 254 

Rule 26D. Disclosure and discovery in nnnnn. 255 

 256 

 257 
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Rule 26A. Disclosure in domestic relations actions. 1 

(a) S cope. This r ule appl ies t o d omestic r elations ac tions, i ncluding di vorce, 2 

temporary s eparation, s eparate maintenance, par entage and m odification. This r ule 3 

does not apply to adoptions, enforcement of prior orders, cohabitant abuse protective 4 

orders, child protective orders and civil stalking injunctions. 5 

(b) T ime for di sclosure. Without w aiting f or a di scovery r equest, pet itioner i n al l 6 

domestic relations actions shall disclose to respondent the documents required in this 7 

rule within 40 d ays after service of the petition unless respondent defaults or consents 8 

to ent ry of  t he dec ree. T he r espondent s hall di sclose t o pe titioner t he documents 9 

required in this rule within 40 days after respondent’s answer is due. 10 

(c) F inancial D eclaration. E ach p arty s hall di sclose t o al l ot her par ties a f ully 11 

completed c ourt-approved F inancial D eclaration a nd a ttachments. E ach p arty s hall 12 

attach to the Financial Declaration the following:  13 

(c)(1) F or ev ery i tem and am ount listed i n t he F inancial D eclaration, ex cluding 14 

monthly expenses, the producing par ty shall at tach copies o f s tatements verifying the 15 

amounts listed on the Financial Declaration that are reasonably available to the party.  16 

(c)(2) A ll f ederal and s tate income tax returns f iled by that par ty, on be half o f that 17 

party, and any returns in which that party has a business, corporate, partnership or trust 18 

interest including all W-2s, 1099s, K-1s and all supporting tax schedules for the two tax 19 

years before the petition was filed.  20 

(c)(3) Pay stubs and other evidence of all earned and un-earned income for the 12 21 

months before the petition was filed. 22 

(c)(4) A ll l oan applications and financial s tatements prepared or  used by the party 23 

within the 12 months before the petition was filed. 24 

(c)(5) D ocuments v erifying t he v alue o f all real es tate i n w hich t he party has  a n 25 

interest, i ncluding, bu t not  l imited t o, t he m ost r ecent ap praisal, t ax valuation an d 26 

refinance documents. 27 

(c)(6) A ll s tatements for t he 3  months before t he petition was f iled f or all f inancial 28 

accounts, i ncluding, but  n ot l imited t o c hecking, s avings, m oney m arket funds, 29 

certificates of d eposit, br okerage, i nvestment, r etirement, r egardless o f w hether t he 30 

account has been closed including those held in that party’s name, jointly with another 31 
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person or entity, or as a trustee or guardian, or in someone else’s name on that party’s 32 

behalf. 33 

(c)(7) I f t he foregoing doc uments ar e no t r easonably av ailable or  ar e i n t he 34 

possession o f the other par ty, t he par ty di sclosing t he F inancial D eclaration s hall 35 

estimate the amounts entered on the Financial Declaration, the basis for the estimation 36 

and an explanation why the documents are not available. 37 

(d) Certificate of Service. Each party shall file a Certificate of Service with the court 38 

certifying that he or  she has provided the Financial Declaration and attachments to the 39 

other party in compliance with this rule.  40 

(e) E xempted ag encies. A gencies o f t he State o f U tah ar e not s ubject t o t hese 41 

disclosure requirements. 42 

(f) S anctions. F ailure t o fully di sclose al l as sets and i ncome i n t he F inancial 43 

Declaration and at tachments may subject t he non -disclosing par ty to sanctions under  44 

Rule 37 including an award of non-disclosed assets to the other party, attorney’s fees or 45 

other sanctions deemed appropriate by the court.  46 

(g) Failure of a party to comply with this rule does not preclude any other party from 47 

obtaining a default judgment, proceeding with the case, or seeking other relief from the 48 

court.  49 

(h) Notice of the requirements of this rule shall be served on the Respondent and all 50 

joined parties with the initial petition. 51 

Advisory Committee Notes 52 
(c)(3): Refer to statutory definition 53 
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Rule 29. Stipulations regarding disclosure and discovery procedure. 1 

The parties may modify these rules for disclosure and discovery by filing, before the 2 

close o f t he i nitial fact di scovery, a s tipulated notice o f extended di scovery and a  3 

statement signed by the parties and lawyers that the additional discovery is necessary 4 

and proportionate and that each party has reviewed and approved a discovery budget. 5 

Stipulations extending the t ime f or or lim its o f disclosure or  discovery r equire court 6 

approval if the extension would interfere with a court order for completion of discovery 7 

or with the date of a hearing or trial. 8 

Advisory Committee Notes 9 

 10 
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Rule 30. Depositions. 1 

(a) When depositions may be taken; when leave required; no deposition of expert 2 

witnesses. A party m ay depos e a party or  w itness by or al or  w ritten questioning. A 3 

witness m ay not  be deposed more t han once. A p erson w ho may present ev idence 4 

under Rules 702, 703, or 705 of the Utah Rules of Evidence may not be deposed. 5 

(b) N otice o f deposition; g eneral r equirements; s pecial notice; non-stenographic 6 

recording; production of documents and things; deposition of organization; deposition by 7 

telephone; written questions. 8 

(b)(1) The party deposing a witness shall give reasonable notice in writing to every 9 

other party. The notice shall s tate the date, time and place for the deposition and the 10 

name and address of each witness. If the name of a witness is not known, the not ice 11 

shall describe the witness sufficiently to identify the person or state the class or group to 12 

which t he per son bel ongs. The not ice s hall des ignate any  documents and t angible 13 

things to be produced by  a w itness. The notice s hall des ignate t he o fficer who w ill 14 

conduct the deposition. 15 

(b)(2) T he notice shall designate the method by  w hich t he deposition will be 16 

recorded. With pr ior notice to t he officer, witness and other pa rties, any  par ty m ay 17 

designate a r ecording m ethod i n ad dition t o t he m ethod d esignated i n t he no tice. 18 

Depositions may be recorded by sound, sound-and-visual, or stenographic means, and 19 

the par ty designating the r ecording m ethod shall be ar t he c ost of t he r ecording. The 20 

appearance or  dem eanor o f w itnesses or  at torneys s hall not  be di storted t hrough 21 

recording techniques. 22 

(b)(3) A deposition s hall be c onducted be fore an o fficer ap pointed or  des ignated 23 

under Rule 28 and shall begin with a statement on the record by the officer that includes 24 

(A) the o fficer's na me and bus iness address; ( B) t he date, t ime and pl ace of t he 25 

deposition; (C) the name of the witness; (D) the administration of the oath or affirmation 26 

to th e witness; a nd ( E) an i dentification of al l per sons pr esent. I f t he d eposition i s 27 

recorded other than s tenographically, t he officer shall r epeat i tems (A) t hrough (C) a t 28 

the beginning of each uni t o f the recording medium. At the end of the deposition, the 29 

officer s hall s tate on the r ecord t hat t he d eposition i s c omplete and  s hall state any 30 

stipulations. 31 
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(b)(4) The notice to a party witness may be ac companied by a r equest under Rule 32 

34 for the production of documents and tangible things at the deposition. The procedure 33 

of Rule 34 shall ap ply t o t he r equest. The at tendance o f a nonparty witness m ay be  34 

compelled by subpoena under Rule 45. Documents and tangible things to be produced 35 

shall be stated in the subpoena. 36 

(b)(5) A party may name as the witness a corporation, a partnership, an association, 37 

or a g overnmental agency, describe with reasonable particularity the matters on which 38 

questioning is requested, and direct the organization to designate one or more officers, 39 

directors, managing agents, or  other persons to testify on i ts behalf. The organization 40 

shall state, for each person designated, the matters on which the person will testify. A 41 

subpoena shall advise a nonparty organization of its duty to make such a designation.   42 

(b)(6) A deposition may be taken by remote electronic means. A deposition taken by 43 

remote el ectronic m eans i s considered to be taken at  t he pl ace where t he witness 44 

answers questions. 45 

(b)(7) A  p arty t aking a d eposition using written question shall include t he written 46 

questions with the notice or subpoena and serve them on: 47 

(b)(7)(A) the parties; 48 

(b)(7)(B) the witness if that person is not a party; and 49 

(b)(7)(C) the officer. 50 

(b)(7)(D) Within 14 da ys af ter t he q uestions ar e s erved, a par ty may s erve c ross 51 

questions. Within 7 d ays af ter bei ng s erved w ith c ross q uestions, a p arty m ay s erve 52 

redirect questions. Within 7 days after being served with redirect questions, a party may 53 

serve recross questions.  54 

(b)(7)(E) The officer shall ask any written questions. 55 

(c) Examination and cross-examination; objections. 56 

(c)(1) Questioning of witnesses may proceed as permitted at the trial under the Utah 57 

Rules of Evidence, except Rules 103 and 615. 58 

(c)(2) All obj ections shall be  recorded, b ut th e questioning shall pr oceed, and the 59 

testimony taken subject to the objections. Any objection shall be stated concisely and in 60 

a non-argumentative and non-suggestive manner. A person may instruct a witness not 61 

to answer only to preserve a pr ivilege, to enforce a l imitation on evidence di rected by 62 
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the court, or to present a motion for a protective order under Rule 26(c). Upon demand 63 

of t he o bjecting par ty or  witness, t he dep osition s hall be s uspended for t he t ime 64 

necessary to make a m otion. The party taking the deposition may complete or adjourn 65 

the deposition before moving for an order to compel discovery under Rule 37. 66 

(d) Limits. During initial fact discovery, each s ide (plaintiffs collectively, defendants 67 

collectively, and third-party defendants collectively) is limited to 20 hours of deposition 68 

by oral questioning. Oral questioning of a nonparty shall not exceed four hours, and oral 69 

questioning of a party shall not exceed seven hours. A deposition by written questioning 70 

shall not cumulatively exceed 15 questions, including discrete subparts, by the plaintiffs 71 

collectively, by the defendants collectively or by third-party defendants collectively. 72 

(e) Submission to witness; changes; signing. Within 28 days after being notified by 73 

the officer that the transcript or recording is available, a witness may sign a statement of 74 

changes to the form or substance of the transcript or recording and the reasons for the 75 

changes. The officer shall append any changes timely made by the witness. 76 

(f) Record of deposition; certification and delivery by officer; exhibits; copies. 77 

(f)(1) The officer s hall r ecord t he deposition or  di rect an other p erson pr esent t o 78 

record the deposition. The officer shall sign a certificate, to accompany the record, that 79 

the w itness was under oat h or  affirmation and t hat t he record is a t rue r ecord of  t he 80 

deposition. The officer shall keep a copy of  the record. The officer shall securely seal 81 

the record endorsed with the t itle of  the action and marked "Deposition of (name). Do 82 

not open." and shall promptly send the sealed record to the attorney or the party who 83 

designated the recording method. An attorney or party receiving the record shall store it 84 

under conditions that will protect it against loss, destruction, tampering, or deterioration.  85 

(f)(2) Every party may i nspect an d c opy doc uments and t hings pr oduced for 86 

inspection and must have a fair opportunity to compare copies and originals. Upon the 87 

request of a party, documents and things produced for inspection shall be marked for 88 

identification and added to the record. If the witness wants to retain the or iginals, that 89 

person shall offer the originals to be copied, marked for identification and added to the 90 

record. 91 
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(f)(3) Upon payment of reasonable charges, t he officer shall furnish a c opy o f t he 92 

record to any party or to the witness. An official transcript of a recording made by non-93 

stenographic means shall be prepared under Utah Rule of Appellate Procedure 11(e). 94 

(g) Failure to attend or to serve subpoena; expenses. If the party giving the notice of 95 

a deposition f ails to a ttend or fails t o s erve a s ubpoena upon a  witness who fails t o 96 

attend, and another party attends in person or by attorney, the court may order the party 97 

giving the notice to pay to the other party the reasonable costs, expenses and attorney 98 

fees incurred. 99 

Advisory Committee Notes 100 

 101 
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Rule 31. Depositions upon written questions. 1 

(a) Serving questions; notice. 2 

(a)(1) A party may take the testimony of any person, including a party, by deposition 3 

upon written questions without leave of court except as provided in paragraph (2). an 4 

opposing yThe attendance of witnesses may be c ompelled by the use of subpoena as 5 

provided in Rule 45. 6 

(a)(2) A  par ty m ust obt ain l eave o f c ourt, which s hall be granted t o t he ex tent 7 

consistent w ith the pr inciples s tated in Rule 26(b)(2), i f the person to be examined i s 8 

confined in prison or if, without the written stipulation of the parties, 9 

(a)(2)(A) a pr oposed deposition w ould r esult i n m ore t han ten d epositions b eing 10 

taken under this rule or Rule 30 by the plaintiffs, or by the defendants, or by third-party 11 

defendants; 12 

(a)(2)(B) the person to be examined has already been deposed in the case; or 13 

(a)(2)(C) a party seeks to take a deposition before the time specified in Rule 26(d). 14 

(a)(3) A party desiring to take a deposition upon written questions shall serve them 15 

upon every ot her party with a not ice s tating (1) t he name and address o f t he person 16 

who is to answer them, i f known, and i f the name is not known, a g eneral description 17 

sufficient to identify him or the particular class or group to which he belongs, and (2) the 18 

name or descriptive title and address of the officer before whom the deposition is to be 19 

taken. A  d eposition upon w ritten q uestions m ay be t aken o f a p ublic or  pr ivate 20 

corporation or a par tnership or association or governmental agency in accordance with 21 

the provisions of Rule 30(b)(6). 22 

(a)(4) Within 14 days after the notice and written questions are served, a party may 23 

serve cross questions upon all other parties. Within 7 days after being served with cross 24 

questions, a party m ay serve redirect questions upon al l other pa rties. Within 7 days 25 

after being served with redirect questions, a party may serve recross questions upon all 26 

other parties. The court may for cause shown enlarge or shorten the time. 27 

(b) Officer to take responses and prepare record. A copy of the notice and copies of 28 

all questions served shall be delivered by the party taking the deposition to the officer 29 

designated in the notice, who shall proceed promptly, in the manner provided by Rule 30 
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30(c), (e), and (f), attaching to the deposition the copy of the notice and the questions 31 

received. 32 

Advisory Committee Notes 33 

 34 
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Rule 33. Written questions to parties. 1 

(a) Availability; procedures for use. During initial fact discovery, any party may serve 2 

upon any other party up to 15 written questions, including all discrete subparts.  3 

(b) Answers and objections. Each question shall be answered separately and fully in 4 

writing under oath or affirmation unless it is objected to. If a question is objected to, the 5 

party shall state the reasons for the objection. Any reason not stated is waived unless 6 

excused by the court for good cause. The party shall answer any part of a question that 7 

is not objectionable. A question is not objectionable merely because an answer involves 8 

an opi nion or  ar gument t hat r elates t o fact or  t he ap plication of l aw t o f act. The 9 

answering party shall serve the answers and objections within 28 days after service of 10 

the questions. 11 

(c) Scope; use at  t rial.  Questions may relate to any discoverable matter. Answers 12 

may be used as permitted by the Rules of Evidence. 13 

(d) Option to produce business records. If the answer to a question may be found by 14 

inspecting the answering par ty’s business r ecords, i ncluding e lectronically s tored 15 

information, and t he b urden o f finding the a nswer i s s ubstantially t he s ame f or both 16 

parties, the a nswering par ty may identify the r ecords from which t he a nswer m ay be  17 

found. The a nswering par ty m ust give the asking party reasonable op portunity to 18 

inspect the records and t o m ake c opies, c ompilations, or s ummaries. The ans wering 19 

party must identify the records in sufficient detail to permit the asking party to locate and 20 

to identify them as readily as the answering party. 21 

Advisory Committee Notes 22 

 23 
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Rule 34. Production of documents and things and entry upon land for 1 

inspection and other purposes. 2 

(a) Scope.  3 

(a)(1) Any party may serve on any  other party a r equest to produce and permit the 4 

requesting party to i nspect, c opy, t est o r s ample any des ignated discoverable 5 

documents, electronically s tored i nformation or tangible t hings (including w ritings, 6 

drawings, graphs, c harts, pho tographs, s ound r ecordings, i mages, and  ot her da ta or 7 

data c ompilations s tored i n any  m edium from w hich i nformation c an be ob tained, 8 

translated, i f n ecessary, by  t he r espondent i nto r easonably usable f orm) in t he 9 

possession or control of the responding party . 10 

(a)(2) Any par ty m ay s erve on any  ot her par ty a r equest to pe rmit ent ry upon  11 

designated property in the possession or control of the responding party for the purpose 12 

of inspecting, measuring, surveying, photographing, testing, or sampling the property or 13 

any designated discoverable object or operation on the property. 14 

(b) Procedure and limitations. 15 

(b)(1) The request shall identify the items to be  inspected by individual i tem or by  16 

category, and des cribe eac h i tem and c ategory with r easonable particularity. During 17 

initial f act di scovery, t he request s hall no t c umulatively i nclude m ore t han 25 distinct 18 

items or categories of items. The request shall specify a r easonable date, time, place, 19 

and manner of making the inspection and performing the related acts. The request may 20 

specify the form or forms in which electronically stored information is to be produced.  21 

(b)(2) T he responding party shall s erve a written r esponse w ithin 28 days af ter 22 

service of the request. The response shall state, with respect to each item or category, 23 

that i nspection and related acts will be per mitted as requested, or t hat the request i s 24 

objected to. If the party objects to a request, the party must s tate the reasons for the 25 

objection. Any reason not stated is waived unless excused by the court for good cause. 26 

The p arty s hall i dentify an d p ermit i nspection o f a ny par t o f a request t hat i s not 27 

objectionable. If t he party obj ects to the requested f orm or  f orms f or producing 28 

electronically s tored i nformation -- or i f no  f orm w as s pecified i n t he r equest -- the 29 

responding party must state the form or forms it intends to use.  30 

(c) Form of documents and electronically stored information. 31 
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(c)(1) A party who produces documents for inspection shall produce them as  they 32 

are kept in the usual course of business or shall organize and label them to correspond 33 

with the categories in the request. 34 

(c)(2) If a r equest do es not  s pecify t he form or  forms for pr oducing el ectronically 35 

stored information, a responding party must produce the information in a form or forms 36 

in which it is ordinarily maintained or in a form or forms that are reasonably usable. 37 

(c)(3) A party need no t produce the same electronically stored information in more 38 

than one form. 39 

Advisory Committee Notes 40 

 41 
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Rule 35. Physical and mental examination of persons. 1 

(a) Order f or examination. When t he mental or  physical condition or at tribute of a 2 

party or of a person in the custody or control of a party is in controversy, the court may 3 

order the party or  person to submit to a ph ysical or  mental examination by a s uitably 4 

licensed or  certified examiner or  t o produce for examination the person i n t he party's 5 

custody or  control, unless t he party i s unable t o produce the person for examination. 6 

The order may be made only on motion for good cause shown. All papers related to the 7 

motion and notice of any hear ing shall be s erved on a nonparty to be ex amined. The 8 

order shall specify the t ime, place, manner, conditions, and scope o f the examination 9 

and the person by whom the examination is to be m ade. The person being examined 10 

may record the examination unless the party requesting the examination shows that the 11 

recording would unduly interfere with the examination. 12 

(b) Waiver of privilege. By requesting and obtaining the examiner’s report, the party 13 

examined waives any privilege the party may have in that action or any other involving 14 

the same controversy, regarding the testimony of every other person who has examined 15 

or m ay t hereafter ex amine t he party about the s ame condition. Question: Does t his 16 

paragraph fit w ith t he m odel t hat ex pert r eports must be di sclosed? Seems l ike t he 17 

person examined necessarily waives the privilege. 18 

(c) Sanctions. If a par ty or  a per son in the custody or  under  the legal control o f a 19 

party fails to obey an order entered under paragraph (a), the court on motion may take 20 

any ac tion authorized by  R ule 37( b)(2), ex cept t hat the failure c annot b e t reated a s 21 

contempt of court. 22 

 23 
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Rule 36. Request for admission. 1 

(a) Request for admission. A party may serve upon any other party a written request 2 

to a dmit the t ruth o f any  discoverable matter set forth i n t he r equest, i ncluding t he 3 

genuineness of any document. The matter must relate to statements or opinions of fact 4 

or of the application of law to fact. Each matter shall be separately stated. During initial 5 

fact discovery, a party may not request admission of more than 25 matters. A copy of 6 

the document shall be served with the request unless it has already been furnished or 7 

made available for inspection and copying. The request shall notify the responding party 8 

that the matters will be deemed admitted unless the party responds within 28 days after 9 

service of the request. 10 

(b) Answer or objection. 11 

(b)(1) The matter is admitted unless, within 28 days after service of the request, the 12 

responding party serves upon the requesting party a written answer or objection. 13 

(b)(2) Unless the answering party objects to a matter, the party must admit or deny 14 

the matter or state in detail the reasons why the party cannot truthfully admit or deny. A 15 

party may identify the part o f a matter which is t rue and deny the rest. A  denial shall 16 

fairly meet the substance of the request. Lack of information is not a reason for failure to 17 

admit or  d eny unl ess the i nformation known or  reasonably av ailable is in sufficient t o 18 

form an admission or  deni al. I f the truth o f a matter is a g enuine i ssue for t rial, t he 19 

answering par ty m ay deny t he m atter or  s tate t he r easons for t he f ailure t o a dmit or 20 

deny. 21 

(b)(3) I f t he par ty obj ects t o a m atter, t he par ty s hall s tate t he r easons f or t he 22 

objection. Any reason not stated is waived unless excused by the court for good cause. 23 

The par ty s hall ad mit or deny  any  par t o f a  m atter t hat i s not  objectionable. I t i s no t 24 

grounds for objection that the truth of a matter is a genuine issue for trial. 25 

(c) Sanctions for failure to admit. If a party fails to admit the truth of any discoverable 26 

matter set forth in the request, and if the requesting party proves the truth of the matter, 27 

the r equesting par ty m ay m ove f or an or der r equiring t he ot her par ty t o pay t he 28 

reasonable ex penses of proving the m atter, i ncluding r easonable at torney fees. The 29 

court shall enter the order unless it finds that: 30 

(c)(1) the request was held objectionable; 31 
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(c)(2) the admission sought was not substantially important; 32 

(c)(3) the responding par ty had r eason t o bel ieve t he truth o f t he matter w as a 33 

genuine issue for trial; or 34 

(c)(4) there were other good reasons for the failure to admit. 35 

(d) Effect o f admission. A ny m atter a dmitted u nder t his r ule i s c onclusively 36 

established u nless t he c ourt o n motion p ermits w ithdrawal or  amendment o f t he 37 

admission. The court m ay permit w ithdrawal or  am endment if the presentation o f t he 38 

merits o f the action will be promoted and withdrawal or  amendment will not prejudice 39 

the requesting party. Any adm ission under this rule i s f or t he purpose o f the pending 40 

action only. It is not an admission for any other purpose, nor may it be used in any other 41 

action. 42 

Advisory Committee Notes 43 
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Rule 37. Failure to make or cooperate in disclosure or discovery; sanctions. 1 

(a) Motion for order compelling disclosure or discovery.  2 

(a)(1) Motion.  A party m ay m ove t o c ompel disclosure or di scovery and f or 3 

appropriate sanctions if another party: 4 

(a)(1)(A) m akes an ev asive, incomplete or in sufficient disclosure or r esponse to a  5 

request for discovery; 6 

(a)(1)(B) fails to disclose, fails to respond to a discovery request, fails to supplement 7 

a disclosure or response or makes a s upplemental disclosure or response without an 8 

adequate ex planation of w hy t he addi tional or c orrect i nformation was not  pr eviously 9 

provided; 10 

(a)(1)(C) objects to a request for discovery; 11 

(a)(1)(D) impedes, delays, or frustrates the fair examination of a witness; or 12 

(a)(1)(E) otherwise fails to make full and complete disclosure or discovery. 13 

(a)(2) Appropriate court. A motion may be made to the court in which the action is 14 

pending, or , o n matters r elating t o a deposition, t o t he c ourt i n t he di strict where t he 15 

deposition is being taken. A motion for an order to a nonparty witness shall be made to 16 

the court in the district where the deposition is being taken. 17 

(a)(3) The movant must attach a copy of the request for discovery or the response at 18 

issue an d a c ertification t hat t he movant has i n g ood faith c onferred or  at tempted t o 19 

confer with the party not  making the disclosure or discovery in an e ffort to secure the 20 

disclosure or discovery without court action. 21 

(a)(4) Expenses and sanctions. 22 

(a)(4)(A) I f the motion is granted, or i f the disclosure or  discovery is provided after 23 

the motion was filed, the court shall, after opportunity for response, require the party or 24 

witness whose conduct necessitated the motion or the party or attorney advising such 25 

conduct or both of them to pay to the moving party the reasonable expenses incurred in 26 

obtaining the order, including at torney fees, unless the court finds that the movant did 27 

not make a good faith effort to obtain the disclosure or discovery without court action, or 28 

that the nondisclosure, response, or  objection was substantially justified, or  that other 29 

circumstances make an award of expenses unjust. 30 
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(a)(4)(B) If the motion is denied, the court may enter any protective order authorized 31 

under Rule 26(c) and shall, after opportunity for response, require the moving party or 32 

the attorney or both of them to pay to the party or witness who opposed the motion the 33 

reasonable expenses incurred in opposing the motion, including at torney fees, unless 34 

the c ourt finds t hat the m otion w as s ubstantially justified or  t hat other c ircumstances 35 

make an award of expenses unjust. 36 

(a)(4)(C) If the motion is granted in part and denied in part, the court may enter any 37 

protective order authorized under Rule 26(c) and m ay, a fter opportunity for response, 38 

apportion the reasonable expenses incurred in relation to the motion among the parties 39 

and persons in a just manner. 40 

(b) Failure to comply with order. 41 

(b)(1) S anctions by  court i n di strict where deposition i s t aken. Failure t o follow an  42 

order of the court in the district in which the deposition is being taken is contempt of that 43 

court. 44 

(b)(2) Sanctions by court in which action is pending. Unless the court f inds that the 45 

failure was substantially justified, the court in which the action is pending may take such 46 

action in regard to the failure to follow its orders as are just, including the following: 47 

(b)(2)(A) deem  t he matter or  a ny ot her designated facts t o be es tablished in 48 

accordance with the claim of the party obtaining the order; 49 

(b)(2)(B) pr ohibit t he disobedient par ty from s upporting or  opposing des ignated 50 

claims or defenses or from introducing designated matters into evidence; 51 

(b)(2)(C) stay further proceedings until the order is obeyed; 52 

(b)(2)(D) dismiss all or part of the action, strike all or part of the pleadings, or render 53 

judgment by default on all or part of the action; 54 

(b)(2)(E) order the party or the at torney to pay the reasonable expenses, including 55 

attorney fees, caused by the failure; 56 

(b)(2)(F) treat the failure to obey an order, other than an order to submit to a physical 57 

or mental examination, as contempt of court; and 58 

(b)(2)(G) instruct the jury regarding an adverse inference. 59 

(c) Failure to preserve evidence. Nothing in this rule limits the inherent power of the 60 

court t o take any  ac tion au thorized by  paragraph (b)(2) if a par ty des troys, conceals, 61 
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alters, t ampers w ith o r f ails t o preserve a doc ument, t angible i tem, el ectronic da ta o r 62 

other evidence in violation of a duty. Absent exceptional circumstances, a court may not 63 

impose sanctions under these rules on a party for failing to provide electronically stored 64 

information l ost as  a  r esult o f t he r outine, g ood-faith operation of an el ectronic 65 

information system. 66 

Advisory Committee Notes 67 
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