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MINUTES

UTAH SUPREME COURT ADVISORY COMMITTEE
ON THE RULES OF CIVIL PROCEDURE

Wednesday, November 20, 2002
Administrative Office of the Courts

Francis M. Wikstrom, Presiding

PRESENT: Francis M. Wikstrom, David W. Scofield, Janet H. Smith, Francis J. Carney,
Glenn C. Hanni, R. Scott Waterfall, Terrie T. Mclntosh, Paula Carr, Todd M.
Shaughnessy, W. Cullen Battle, Thomas R. Lee, Leslie W. Slaugh, Virginia S.
Smith, James T. Blanch, Honorable Lyle R. Anderson (by telephone conference
cal)

STAFF: Tim Shea, Judith Wolferts

EXCUSED: Honorable Anthony W. Schofield, Honorable Anthony B. Quinn, Thomas R.
Karrenberg, R. Scott Waterfall, Debora Threedy

l. WELCOME AND INTRODUCTION

Committee Chairman Francis M. Wikstrom called the meeting to order at 4:00 p.m. Mr.
Wikstrom introduced the Honorable Lyle R. Anderson as a new member of the Committee.
Judge Andersonwill attend today’ s meeting by telephone conference call.

. APPROVAL OF MINUTES
The minutes of the October 23, 2002, meeting were reviewed and approved.
[11. STATEMENT OF THE CASE AS PART OF RULE 26 DISCOVERY PLAN

Mr. Wikstrom informed the Committee that he has spoken to Judge Timothy Hanson to
obtain further information on Judge Hanson'’s suggestion that the parties be required to include a
statement of the case as part of their Rule 26 discovery plan. However, since Judge Anthony
Schofield and Judge Anthony Quinn are not in attendance at today’ s meeting and the Committee
would like their input, it was agreed that further discussion on this issue will be postponed until a
later date.

IV.  RECODIFICATION OF CODE OF JUDICIAL ADMINISTRATION INTO
RULES OF CIVIL PROCEDURE

Cullen Battle then took charge of the meeting to present the members with suggestions
concerning the Committee’ s continuing work of recodifying the Code of Judicial Administration



into the Utah Rules of Civil Procedure. Mr. Battle stated that before going on to other issues, he
would like to go back and discuss Tim Shea's latest draft of revisions.

A. Page Limits

Referring to page 14 of the Agenda (revision of Rule 4-501(1)(A)), Mr. Battle asked whether
the members agreed that this revison does away with the 10-page limit for memoranda
supporting or opposing a motion. The members agreed that the revision appears to do this, and
discussed whether the removal of this requirement is appropriate.

Mr. Battle commented that he has no objection to eliminating the page limit since it would do
away with ex-parte motions requesting an extension of page limits. Ledie Saugh stated that he
would like the page limit to remain because it places a restriction on those persons who tend to
goon and on. Glenn Hanni commented that a page limit forces attorneys to give more thought to
what they are doing, and that he believes judges are libera in granting requests for overlength
memoranda. Mr. Wikstrom stated that he believes the tenpage limit should remain in the Rule.

James Blanch then asked if anyone knew of any judges who refuse to grant requests for
overlength memoranda. There was mention of one state judge who typicaly refuses such
requests. A comment was made that refusing these requests is an abuse of discretion and a due
process issue, but that no one ever challenges a judge who refuses.

Thomas Lee suggested that more pages should be allowed for summary judgment
memoranda, but believes the ten-page limit for other memoranda should be retained. Mr. Slaugh
agreed that it makes sense to allow more pages for summary judgment memoranda. Mr. Hanni
agreed with Mr. Slaugh, and stated that if judges cannot be relied on to grant page limit
extensions, a page limit increase should be writteninto the Rule.

It was then suggested that the Rule should not include a page limit at all, but include instead
a requirement that memoranda be “concise.” Mr. Lee disagreed, and stated there must be a
bright-line rule on limit rather than leaving it open-ended. Severa people commented that the
federa court’s 25-page limit for summary judgment memoranda works very well.

After additional discussion, a vote was taken on whether to adopt a 25-page limit for
summary judgment memoranda. Judge Anderson did not vote. Otherwise, the vote was
unanimoudly in favor.

A vote was aso taken on whether to retain the 10-page limit for memoranda on other types
of motions. The vote was unanimoudly in favor.

B. Citation to Evidence

Mr. Lee then stated that e had a few grammatical changes, and pointed out a few places
where he believes that “memoranda” should be changed to “memorandum.” Mr. Lee also stated
that the term “points and authorities” should be eliminated from the new Rule. Mr. Carney
explained the meaning of “points and authorities,” and the members agreed that it was an
antiquated phrase and should be removed.



Mr. Blanch asked whether there will be a different page limit for reply memoranda and
commented that, if so, the Rule should state what it is.

Mr. Battle stated that the title of this section should simply be “Filing and Service.”

Mr. Lee stated that referring to “the record” is ambiguous, and suggested that this portion of
the new Rule read “accompanied by a memorandum, including citation to or copies of any legal
materials and relevant factual materials.” Mr. Carney agreed with eliminating the term “the
record,” and commented that this typically is an appellate term.

Todd Shaughnessy stated that he believes the new Rule must include the requirement of
citing to specific pages. Mr. Carney asked whether this means the Committee must require the
type of pinpoint cites that Utah appellate courts now require. Tim Shea pointed out that he had
included “pinpoint citations’ in the last draft of the Rule, and that members had objected to that
term.

Mr. Wikstrom stated that he is concerned that if the Committee removes language regarding
citing to relevant evidence, that those people who do not know the Rules of Evidence will
construe the removal as meaning they do not have to provide such citations.

A discussion then began about whether the Committee is trying to over-instruct in this new
Rule. Mr. Caney stated that the Committee is not over-instructing, and that judges need
something to point to as requirements. Mr. Lee suggested again that the new Rule read
“accompanied by a memorandum, including citation to or copies of any lega materias and
relevant factua materials.” Mr. Wikstrom suggested using the term “admissible evidence.”
Janet Smith commented that if the term “factual” is the only one used, it will leave out other
types of evidence.

Ms. Smith then stated that she thinks the Committee should leave the language as it
originaly was. Mr. Hanni agreed and asked why we would want to change language that has
worked for years. Echoing Mr. Wikstrom’s concern, Mr. Shea expressed concern that if the
Committee removes certain language such as that requiring certain evidence, some people will
interpret this to mean something that the Committee does not intend.

A motion was made to stay with the original language, but to remove the term “points and
authorities.” The motion was approved unanimously.

C. PageLimitsfor Reply Memoranda

Mr. Shea stated that he wanted to confirm that the page limits previously approved apply to
al memoranda, i.e., original, response, reply. The general answer was “yes.”

Mr. Carney then suggested that reply memoranda have a lesser page limit, and Mr. Blanch
commented that in federal court, the rules require that reply memoranda be shorter. There was
no further discussion.



D. Noticeto Submit for Judgment

Mr. Shaughnessy suggested that the order of items in the new Rule be changed so that the
Notice to Submit section is at the end.

Mr. Carney suggested that the term “Notice” be changed to “Request.” After discussion
about the history of the use of the terms “Notice” and “Request,” Mr. Slaugh moved to change
the term “Notice to Submit” to “Request to Submit.” Mr. Blanch voted against the change, and
al other members voted in favor.

E. Requestsfor Hearings

Mr. Battle directed the Committee’s attention to subparagraph (c) (Hearings) on page 16 of
the Agenda, and stated that he thinks this creates a presumption that no one can request a hearing
in a non-dispositive motion. He suggested that the new Rule include that a party will have to
request any hearing, and that the court must grant the hearing unless the motion is frivolous. Mr.
Battle aso commented that he thinks this section is awkward as revised, and should be
completely revamped.

Mr. Shea stated that it is difficult to make the changes Mr. Battle suggests without rewriting
the entire Rule. Mr. Slaugh commented that since these are new Rules, the Committee is not just
making revisions, and questioned whether changes must be shown by interlineations. Mr. Shea
noted that he had planned to use interlineation when he submits the new rules.

Mr. Wikstrom stated that he is concerned about the process involved in revising the Rules,
and Mr. Shea commented that the Rules of Judicial Administration were never “vetted” like the
Rules of Civil Procedure were. Mr. Wikstrom then suggested that the Committee just issue the
new rules because of their volume, and let the Bar compare those with the Rules of Judicial
Administration they will replace. Mr. Battle stated that he will work on this.

F. Timefor Completing Revisions

Mr. Wikstrom expressed concern as to whether the Committee will meet the deadline for
revising the rules Mr. Shea stated that he does not know what would happen if this occurs, but
will spesk to Alicia about it. Mr. Shea commented that November of 2003 is the target date for
the new rules to become effective. Mr. Battle said that two recommendations must go to the
Supreme Court at the same time: the Advisory Committee' s recommendations on new rules, and
the Judicial Council’s recommendation to revoke the Rules of Judicial Administration.

G. Courtesy Copies
Mr. Carney questioned whether the courtesy copy requirement should even be included in a

rule. Mr. Lee commented that there are only a small number of judges who do not want courtesy
copies. Mr. Slaugh suggested that those judges who want courtesy copies could make this



known during the Rule 26 scheduling conference. Ms. Smith suggested that the requirement be
left in, and that judges who do not want courtesy copies can simply throw them away.

The members discussed who should be required to submit the copies, and the timing of when
they are sent to the judge. Judge Anderson commented that he believes the best way to handle
thisis to include it in the section on submitting a motion for decision, and to have the submitting
party provide all copies to the judge, with the other side permitted to supplement if they believe
it necessary. Mr. Carney suggested including a requirement that the party who submits for
decision must ask the judge’s preference regarding courtesy copies.

Mr. Carney volunteered to rewrite the section on courtesy copies and send it to Mr. Shea
before the next meeting.

H. Orders

Mr. Battle pointed the members to the section on “Orders’ on page 17 of the Agenda, and
stated that he questions whether subparagraph (2) is even needed. Mr. Battle commented that the
problem is the second sentence of subparagraph (2). Mr. Slaugh stated that he thinks
subparagraph (2) is necessary, but that the second sentence should be eliminated.

Mr. Carney then commented that there used to be a Registry of Judgments, and Mr. Slaugh
stated that he thinks this no longer exists. Mr. Wikstrom stated that he thinks the concern is that
a judgment may get tacked onto something else. The members then discussed whether there is a
separate Registry of Judgments, with Mr. Shea stating that a Registry does rot exist, but that an
Index of judgments is kept on the computer. Mr. Shea also stated that the only way to obtain a
copy of ajudgment isto go to the court file.

Mr. Battle then suggested that the first sentence of subparagraph (2) be left as is, but that the
second sentence of this subparagraph be del eted.

A discussion then began in response to Mr. Shea's question about whether subparagraph (1)
is needed. David Scofield stated that subparagraph (1) should be taken out. Mr. Slaugh
disagreed, noting that something is needed to show how the judgment is entered since not
everything shows up in hearing minutes. Mr. Lee pointed out that subparagraph (1) is needed
since the standard on appedl is determined by the way judgment is entered.

l. Attorneys Fees Affidavits

Mr. Battle pointed to line 23 of proposed Rule 74 (page 20 of Agenda), and stated that he
thinks this is broader than the term “affidavit” which is used. Mr. Wikstrom noted that line 16
on page 20 should read “ prosecute and defend the claim.”

Mr. Battle aso questioned the inclusion of the statement about Rule 5.4 of the Rules of
Professional Conduct. Judge Anderson commented that he believes the section prohibiting fee
sharing comes from the CJA section on bad check collections. Mr. Wikstrom stated that the
mere existence of the statement about Rule 5.4 is a flag, and that perhaps it was originally



included to address some demonstrated abuse. Mr. Carney stated that he believes there was a
good reason for the inclusion of Rule 5.4, but that perhaps it is no longer needed. Mr. Carney
then volunteered to speak to some judges and collections lawyers to find out why the reference to
Rule 5.4 was originally included.

The members discussed and agreed that detailed time sheets should not be required.
According to Mr. Shaughnessy, the hourly rate must be included in an affidavit, and there is a
body of case law dealing with what is needed to establish the amount of attorneys' fees.

Mr. Battle then pointed to page 21 of the Agenda regarding default judgments, and
questioned whether lines 5-8' could even be included in a judgment. Paula Carr commented that
when court clerks see the language of lines 58, they know the document is to be filed as a
judgment, but that the “augmentation” of ‘teasonable costs and attorney’s fees expended in
collecting said judgment” is not added into the actual judgment amount unless there is a
supplemental judgment and the judge approvesit. Mr. Carney commented that he believes there
will be protestsif the language of lines 5-8 is eliminated.

Mr. Wikstrom asked the members if they thought there is a due process problem with
allowing the language of lines 5-8 to be included in judgments. Mr. Scofield agreed that thereis,
and commented that parties are ertitled to notice and the opportunity to be heard before this is
tacked onto a judgment. Mr. Lee observed that the Committee may be treading on substantive
ground here, as opposed to procedure.

Ms. Smith suggested looking at the history of this section to determine why the language
about “augmentation” was originaly included. Ms. Smith and Mr. Carney both stated that
before this language is removed, the Committee should find out why it was originally included.
It was agreed that Mr. Carney would attenpt to find out why this language was originally
included and why it is needed.

J. Withdrawal of Counsal in Civil Cases

Mr. Battle pointed to page 23 of the Agenda (new Rule 76--Withdrawal of Counsel), and
commented that little has been changed in this Rule.

Judge Anderson asked that the rule include language that the client must be notified. Judge
Anderson also stated that it is unclear to him whether subsection (c) means that an attorney can
withdraw without leave of court. Mr. Carney stated that it sounds as though subsection (c) does
not require court approval to substitute counsel. Judge Anderson then expressed concern that

The original language is:
AND IT ISFURTHER ORDERED THAT THISJUDGMENT
SHALL BE AUGMENTED IN THE AMOUNT OF
REASONABLE COSTS AND ATTORNEY'S FEES
EXPENDED IN COLLECTING SAID JUDGMENT BY
EXECUTION OR OTHERWISE AS SHALL BE ESTABLISHED
BY AFFIDAVIT.



under the new Rule, if counsel that has been substituted later requests a delay in the proceedings,
it will be impossible for them to obtain it.

Mr. Battle questioned whether a “substitution” rule is even needed, and stated that perhaps
only a “withdrawa” rule is needed. Mr. Hanni commented that he believes that to substitute
counsel, both old and new counsel should have to sign the notice. Judge Anderson stated that it
is his experience that when new attorneys file a substitution of counsel, they do not think they are
required to step into the prior counsel’s shoes. Mr. Shea suggested that the rule read that, unless
otherwise approved by the court, new attorneys take the case subject to existing deadlines.

V. ADJOURNMENT

The meeting adjourned at 6:00 p.m. The next meeting of the Committee will be held at 4:00
p.m. on Wednesday, December 18, 2002, at the Administrative Office of the Courts. The
December 18, 2002, meeting will begin with a discussion on property bonds, and Mr. Carney
and Mr. Slaugh will lead the discussion on probate and divorce rules.



Aoministrative ffite of the Courtsg

Chief Justice Christine M. Durham Danidl J. Becker
Utah Supreme Court MEMORANDUM State Court Administrator
Chair, Utah Judicia Council Myron K. March

Deputy Court Administrator

To: Civil Procedures Committee
From: TimShea =~
Date: December 13, 2002
Re: Statement of the nature of the case as part of proposed discovery plan

Judge Timothy Hanson of the Third District Court has observed that it is difficult to know
whether a proposed discovery plan is reasonable because there is little information about the case
contained in the proposed plan. Without pulling and reviewing the case file, which is time
consuming, the judge can’'t evaluate whether the plan is reasonable under the circumstances.
Judge Hanson proposes an amendment to Rule 26 to require a brief statement of the case as one
of the elements in the discovery plan submitted to the court.

Duetoit’slength, I’ve excerpted only the relevant portion of Rule 26.
(f) Discovery and scheduling conference.

(2) The plan shall include:

(A) a brief statement of the nature of the case sufficient to permit the court to determine the
reasonableness of the plan;

A3(B) what changes should be made in the timing, form, or requirement for disclosures
under subdivision (@), including a statement as to when disclosures under subdivision (a)(1) were
made or will be made;

| {B}(C) the subjects on which discovery may be needed, when discovery should be
completed, whether discovery should be conducted in phases and whether discovery should be
limited to particular issues;

| {S)(D) what changes should be made in the limitations on discovery imposed under these
rules, and what other limitations should be imposed; and

| {B}(E) any other orders that should be entered by the court.

Themission of the Utah judiciary isto provide the people an open, fair,
efficient, and independent system for the advancement of justiceunder thelaw.

450 South State Street / P.O. Box 140241 / Salt Lake City, Utah 84114-0241 / 801-578-3808 / Fax: 801-578-3843 / email: timmys@email.utcourts.gov
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Van Cott, Bagley, Cornwall & McCarthy, P.C.

ATTORNEYS AT Law * ESTABLISHED 1874

50 South Main Street, Suite 1600
Salt Lake City, Utah 84144-0340
801.532.3333

Fax: 801.534.0058

www.vancoltt.com

November 9, 2002

Tim Shea

Senior Staff Attorney
Administrative Office of the Courts
P.O. Box 140241

Salt Lake City, Utah 84114-0241

Re: Comment of Proposed Rule Change to Rules of Civil Procedure, Rule 47.
Dear Mr. Shea:

Thank you for providing to us the full text of proposed changes to Rule 47. We write collectively as the
Litigation Practice Group of our Firm, and comment specifically on the proposed changes found in sub-
section “(j) Questions by jurors.”

First, let us offer our unqualified opposition to the proposed changes. We cannot think of any change that
would be more disruptive of a trial, then permitting the trial of fact, to become involved in the evidentiary
portion of a trial. The delays caused by even occasional inquiries posed by a jury, would not only interfere
with the smooth introduction of evidence, but would be enormously time-consuming, unproductive, and
disruptive.

For those who try many cases, the occasion of a note from the jury is one that causes great consternation,
discussion, and most often the crafting of a note from the Court to the Jury. That note most often includes a
polite retort to the question, and a reminder to the jury, to rely on their collective memories. Nonetheless,
each such event requires much time from the Court as well as counsel. To even suggest an invitation to
the Jury, to engage in such practice will undoubtediy squander much Court and counsel time, will surely
disrupl the flow of all irials, and likely result in few if any questions actually being posed to any witness.
We encourage the rejection of the proposed rule change to Rule 47.

Very truly yours,

Van Cott, Bagley, Cornwall & McCarthy

LW LEISS:287907 ]

Salt Lake City * Ogden = Park City
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Rule 47. Jurors.

(i) Questions by jurors. A judge may invite jurors to submit written questions to a witness as
provided in this section.

(1) If the judge permits jurors to submit questions, the judge shall control the process to

ensure the jury maintains its role as the impartia finder of fact and does not become an

investigative body. The judge may disallow any question from a juror and may discontinue

questions from jurors at any time.

(2) If the judge permits jurors to submit questions, the judge should advise the jurors that

they may write the question as it occurs to them and submit the question to the bailiff for

transmittal to the judge. The judge should advise the jurors that some questions might not be
alowed.

(3) The judge shall review the question with counsel and unrepresented parties and rule upon

any objection to the question. The judge may disallow a question even though no objection is

made. The judge shall preserve the written question in the court file. If the question is allowed,

the judge shall ask the question or permit counsel or an unrepresented party to ask it. The

question may be rephrased into proper form. The judge shall allow aunsel and unrepresented

parties to examine the witness after the juror’s guestion.?

Renumber subsequent paragraphs

2 Advisory Committee Note. The committee intends neither to encourage nor to discourage the practice of

inviting jurors to submit written questions of witnesses, but only to requlate and make uniform the procedure by
which it occurs should the judge exercise discretion in favor of the practice. 1n exercising that discretion, the
committee encourages the judge to discuss the matter beforehand, at the pretrial conference if possible, and consider
pointsin favor of or opposed to the practice. In instructing the jurors and to promote restraint among them, the
committee encouragesthe judge to remind jurors that lawyers are trained to elicit the evidence necessary to decide
the case.

11
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3
4

Goes without saying. Thisisthe defining feature of individual calendaring.

The case itself is never reassigned. A substitute judge might hear an emergency L& M matter. This might
have been needed 20 years ago when individual calendaring was getting started, but now it’'s best |eft to the local
court to figure out. It s probably ignored as often asit’ s followed. Also, it’s covered by URCP 7(b)(3).

° Governed by URCP 6(d).

First sentence governed by 4-501. Second sentence; OSC, warrants and orders to appear should already be
part of the court file. Deadline for return of service governed by URCP 5(d): “before or within areasonable time
after service.”

6
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! Sanctionsfor late filings are probably inherent in the discretion of the judge. If express authority is needed,

incorporate it into URCP 11 or 4-501.

8 Goes without saying. The judge hasinherent discretion to call the calendar in whatever order makes sense.
This paragraph makes no sense, (Thereisno “official” L&M calendar, so when a party needs court
approval for acontinuanceis unclear.) but it raises the legitimate issue: Should the courts have a uniform policy on
continuance? If so, should the parties control continuances or should the court have to approve? If ablend of both,
when does responsibility shift from one to the other? At what point do penalties, such asin 3 apply?

13
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Criminal only.
Criminal only.
Integrate into URCP 42.

14

Draft: December 10, 2002
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Rule 72. M otions, hearings and orders.

(a) Memoranda.

(1) Filing; time. The party filing a motion shall ssmultaneoudly file a memorandum in support

of the motion. The party opposing the motion shall file a nemorandum in opposition to the

motion within ten days after service of a motion and memorandum in support. The party filing

the motion may file a reply memorandum within five days after service of the memorandum in

opposition. A party may file proposed findings of fact and order with the party’s principal

memorandum. Memoranda need not be filed for uncontested or exparte motions.

(2) Content. Principal memoranda shall contain in the following order: a table of contents

with page numbers; a brief statement of the nature of the case; a brief statement of the issue to be

resolved:; a brief statement of the facts material to the issue; the party’s argument; and a brief
statement of the relief requested by the motion. The memorandum shal state all facts and

arguments relevant to an issue before stating the next issue. The memorandum may contain a

request for a hearing. The memorandum shal contain a copy of al materia cited but not

reproduced verbatim in the memorandum. The opposing memoranda shall contain objections to

proposed findings and order.*® The reply memorandum shall not repeat anything contained in the

supporting memorandum. The reply memorandum shall not raise new facts or arquments. The

reply memorandum shall only reply to new facts or arguments raised in the opposing

memorandum. The reply memorandum shall contain objections to proposed findings and order.**

(3) Citations. The facts shall be stated in separate numbered sentences and may be cited by

that number. For each fact the party shal cite to relevant supporting documents, such as

affidavits, depositions and exhibits. For each point in the party’ s argument the party shall cite to

13 Should objections to a proposed order follow the court’ s decision? It seems premature to rai se objections

here.
14 Should objectionsto aproposed order follow the court’ s decision? It seems premature to raise objections

here.
18
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relevant legal authority, such as statutes, rules, ordinances and case law. Citations shall be in the

same format as a brief on appeal.

(4) Length. A principa memorandum shall not exceed ten pages of argument, except that a

memorandum supporting or opposing a motion for summary judgment shall not exceed 30 pages

of argument. A reply memorandum shall not exceed six pages. The court may permit a party to

file an over length memorandum upon ex parte application, but the memorandum shall include a

summary of the argument that does not exceed half the maximum length.

(b) Motions for summary judgment.

(1) Supporting memorandum. The statement of facts in the supporting memorandum shall be

a concise statement of material facts as to which moving party contends no genuine issue exists.

(2) Opposing memorandum. To controvert a material fact stated by the moving party, the

opposing memorandum shall include a verbatim restatement of each of the moving party’s facts

as to which the responding party claims a genuine issue exists followed by a concise statement of

material facts supporting the responding party’s clam. The moving party’s statement of a

material fact is deemed admitted for the purpose of summary judgment unless controverted by

the responding party.

(b) Reguest to submit for decision.

(1) Timing. If aparty fails to file a timely opposing memorandum, the moving party may file

a request to submit the motion for decision. Upon the filing of a reply memorandum or the

expiration of the time in which to do so, either party may file a request to submit the motion for

decision. The request shall be a separate pleading captioned "Request to Submit for Decision."

The reguest to submit for decision shal state the date on which the motion was served, the date

the opposing memorandum, if any, was served, the date the reply memorandum, if any, was

served, and whether a hearing has been requested. If no party files a request, the motion will not

be submitted for decision.

(2) Courtesy copies. Each party shall ascertain whether the judge determining the motion

wants a courtesy copy of that party’s motion, memoranda and supporting documents and, if so

when and where to deliver them.

(c) Hearings.

19
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(1) The court may alow a hearing on any motion at the request of a party or on the court’s

initiative. The court shall grant a reguest for a hearing on a motion that would dispose of the

action or any claim in the action unless the court finds that the motion or opposition to the

motion is frivolous or the issue has been authoritatively decided.

(2) When a request for hearing is granted, the court shall schedule the hearing and notify the

parties of the date and time, or the court may notify the requesting party and the requesting party

shall schedule the hearing and notify the parties of the date and time.

(d) Expedited dispositions. Upon application and notice and for good cause, the court may

expedite disposition of a motion in which time is of the essence and compliance with the

provisions of this rule would be impracticable or the motion does not raise significant legal

issues and can be resolved summarily.

(e) Orders. Unless the court approves the proposed findings and order, if any, submitted in a

principa memorandum, the prevailing party shall, within fifteen days after the court’s decision

or within such shorter time as the court directs, file proposed findings and order in conformity

with the court’ s decision. Objections to the proposed findings and order shall be filed within five

days after service.

(1) Orders, judgments and decrees shall state whether they are entered upon trial, stipulation,

motion or the court’ s initiative.

(2) Unless dherwise directed by the court, a judgment or a decree shal not include any

matters by reference.

(f) Objection to court commissioner's order.’® A recommended order of a court

commissioner is the order of the court until modified by the court. A party may object to the

recommended order of a court commissioner by filing an objection in the same manner as filing

a motion within ten days after the recommended order is entered. A party may respond to the

objection in the same manner as responding to a motion. The objection shall be determined a

judge.

15 Rule 4-501 saysthat it does not apply to motions made to a court commissioner. There currently isno rule

to say what procedures do apply. Rule 6-401 says that an objection to the commissioner’ s recommended order
proceeds as though it were a motion. Settlement suggestions coming out of the pretrial conference (Rule 4-905) have
no binding effect and unresolved issues are automatically set for trial.
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Integrated into 4-501.

Integrated into 4-501.

Does the court care how long between stipulation and order?
Integrated into 4-501.

Governed by §78-22-1.5.

Integrated into 4-501.

Conflictswith 7(9).
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H-Atfidavits(a) If an affidavit in support of an award of attorney fees must-be-filed-with-the

court-and-is required, the affidavit shall set forth: specifically

(1) the legal basis for the award-;

(2) Fhe-affidavitmust-also-separately-state-by-the number of hours hourly rate and nature of
work for attorneys and persons other than attorneys;—fortime-spent-work-completed-and-hourhy
rate-bited:; and

(3) factors showing the reasonableness of the fees.

3)H-(b) If the affidavit is in support of attorney fees for services rendered to a-person-or

Hrpose-of-collection-an assignee or a
person hired by the obligee to collect a debt, the affidavit shall also state that the attorney is not

sharing the fee or any portion thereof in violation of Rule of Professional Conduct 5.4.

24 Aswritten, thisis apleading requirement and should be added to URCP 9. In substance it appears to be

something the court could take notice of under the rules of evidence or proven under URCP 44 and therefore
superfluous. It’ s been part of the rule since 1988.
% Conflicts with (7).
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() If judgment is betng-taken-by-defadlt-for a principa sum which-i-is-expected-that will

require considerable additional work to collect, and if the judgment creditor is entitled to

attorney fees, the court may order attorney fees to be augmented by including the following
Bhrnes-aysbodnencosin the judgment-ciiorar-awerscondisionwith-raotimno-spontathonals

"AND IT ISFURTHER ORDERED THAT THIS JUDGMENT SHALL BE AUGMENTED
IN THE AMOUNT OF REASONABLE COSTS AND ATTORNEY'S FEES EXPENDED IN
COLLECTING SAID JUDGMENT BYEXECUTION-OR OTHERWISE-AS SHALL BE
ESTABLISHED BY AFFIDAVIT."%®

Rule4505.01-Rule 75. Awards d attorney fees in civil default judgments with a

principal amount of $5,000 or less.

5(a) When reasonable attorney fees are provided for by contract or statute and the claimant

elects to seek an award of attorney fees pursuant to this rule, such fees shall be computed in
accordarce with the schedule approved by the Judicial Council. asfeHews:

il : |

Exclusive of Costsand-nterest: Altorney-Fees
Between 2Rt Allowed

26 I's this needed?
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S0.00  £700:00  $150.00
£oool gogoo A0
coool Loogoo 20000
LCodos Jebooo ZE0LCD
200001 250000 40000
Zs000L Zooboo 47800
300004 3B0000 55000
Zs00os L0ococ B2500

2)(b) Reference to this rule and the amount of attorney fees allowed pursuant to paragraph
(2) shall be stated with particularity in the body or prayer of the complaint.

3)(c) When a statute provides the basis for the award of attorney fees, reference to the
statutory authority shall be included in the complaint.

{4)(d) Clerks may enter civil default judgments which include attorney fees awarded pursuant
to thisrule.

{5)(e) Attorney fees awarded pursuant to this rule may be augmented after judgment pursuant
to Rule 4-505 74. When the court considers a motion for augmentation of attorney fees awarded
pursuant to this rule, it shall consider the attorney time spent prior to the entry of judgment, the
amount of attorney fees included in the judgment, and the statements contained in the affidavit
supporting the motion for augmentation.

{6)(f) Prior to entry of ajudgment which grants attorney fees pursuant to this rule, any party
may move the court to depart from the fees alowed by paragraph (1)-ef—this—+ule. Such
application shall be made pursuant to Rule 4-505 74.

A(0) If acontract or other document provides for an award of attorney fees, an original or
copy of the document shall be made a part of the file before attorney fees may be awarded

pursuant to thisrule.

25



© 0 N O g b~ W N P

NN RN NNNDNNNNDDIERERPRRER R RPB P R
© O N o 00 B W NP O © 0 N O 0 b W N B O

Draft: December 10, 2002

£8)(h) No affidavit for attorney fees need be filed in order to receive an award of attorney
fees pursuant to this rule.

£9)(i) No attorney fees awarded pursuant to this rule, nor portion thereof, may be shared in

violation of Rule of Professional Conduct 5.4.
Rule4-506-Rule 76. Withdrawal of counsal-in-civi-cases.

attorney may withdraw as counsel of record by filing with the court and serving on all parties
notice of withdrawal and the address of the attorney s client. If a motion has-been-fiHed-and-the
court-has-net-ssued-an-order-on-the-metion-orafter-is pending or a certificate of readiness for
trial has been filed—UJnderthese—cireumstances, an attorney may not withdraw except upon

motion and order of the court.

2) Withd I . T {thd i
where-court approval is not required, the notice of withdrawal shall include a statement by the

attorney that no motion has-been-filed-on-which-the-court-has-het-tssued-an-orderis pending and
that no certificate of readiness for tria has been filed.

4)-(b) If an attorney withdraws, dies, is suspended from the practice of law, is disbarred, or

is removed from the case by the court, opposing counsel shall serve a Notice to Appear or

Appoint Counsdl on the unrepresented ehent party,—Fhe-Notice-to-Appear—or-Appeit-Counse-

26
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must-term-the-unrepresented-client informing the party of the responsibility to appear in a court

or appoint counsel. A copy of the Notice to Appear or Appoint Counsel must be filed with the
court. No further proceedings shall be held in the case until 20 days have-elapsed-from-after
filing ef-the Notice to Appear or Appoint Counsel unless the ehent-of-the-withdrawing-attorney

unrepresented party waives the time requirement or unless otherwise ordered by the court.

(c) Appearance of counsel. After aparty’s attorney has withdrawn as counsel of record, the

party’s new attorney shall file a notice of appearance. The new attorney is subject to existing

orders and scheduled hearings unless otherwise ordered by the court.

2 Governed by URCP 5(a).
2 Governed by §57-1-29.
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-Each-(a) A rea property bond posted with the court ir-a-civiproceedings-shall:

29

Contrary to Grand County v. Rogers, 2002 UT 25.
28



© 0 N O g b~ W N P

NN NN NNMNNDRRPR R R B B R R
o o1 A WON P O O 0 N OO 0o D W N O

Draft: December 10, 2002

A3(1) be prepared by an owner of record or counsel;

{B}(2) be signed by all owners of record,;

{S)(3) contain the complete legal description of the property and the property tax
identification number;

{B}(4) be acknowledged before a notary public;

{E}(5) be accompanied by a copy of the document by which title is vested in the owners;

{F)(6) be accompanied by a copy of the property tax statement for the current or previous
yéedr,

{&)(7) be accompanied by a current title report, a current foreclosure report, or such other
information as required by the court;_ and

{H}(8) be accompanied by awritten statement from each lienholder stating:

H(A) the current balance of the lien;

{H(B) the date the most recent payment was made;

HH(C) that the debt is not in default;_ and

(D) that the lienholder will notify the court if a default occurs or if a foreclosure process
is commenced during the period the property bond is in effect.

b) Upon acceptance by the

court, the property owner shall record the bond with the county recorder of the county er
counties-where-in which the property is located.
£3)(c) Upon exoneration of the bond, the property owner shall present a release of property

bond to the couirt.

Rule 4-801. Transfer of small claims cases°

% This rule appears more administrative than procedural. The last sentence should be stricken. It's

superfluous and if planned small claims changes are approved will be an incorrect cross reference. If the civil
procedures committee agrees with the recodification committee that thisruleis procedural, it should be
incorporated, as amended, into the rules of small claims procedures Rule 1 or 2.
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-(a) If no judge pro
tempore has been appointed to adjudicate small claims actions, the case may be transferred to a
justice court with jurisdiction under Section 78-5-104.

2 (b) At the time of the transfer, the court shall also transfer the filing fee, less the portion
dedicated to the judges retirement trust fund.

£3)(c) If thereis no justice court with territorial jurisdiction of the small claims action and no
judge pro tempore, a district judge of the court shall hear and determine the action. The-appeal

3 Governed by Rule of Small Claims Procedures 10.
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3 That which is not already governed by Rule of Small Claims Procedure 12 will be under recommendations

being studied by a small claimswork group.
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{2-(a) Custody, support and parent time cases.

A}(1) Notice to the court. In acivil case in which child custody, child sypport or parent time
isan issue, all parties have a continuing duty to notify the court:

H(A) of acase in which a party or the party’s child in the instant case is a party to or the
subject of apetition or order involving child custody, child support or parent time;

{H(B) of a criminal or delinquency case in which a party or the party’s child in the instant
case is a defendant or respondent;

HB(C) of a protective order case involving a party in the instant case regardless whether a
child of the party is involved.

{B}(2) The notice shall be filed with a party’s initial pleading or as soon as practicable after
becoming aware of the other case. The notice shal include the case caption, file number and

name of the judge or commissioner in the other case.

{©)(3) Communication among judges and commissioners. The judge or commissioner
assigned to a case in which child custody, child support or parent time is an issue shall
communicate and consult with any other judge or commissioner assigned to any other pending
case involving the same issues and the same parties or their children. The judges and

commissioners may alow the parties to participate in the communication. The objective of the

8 Criminal and delinquency cases only.
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communication is to consider the feasibility of consolidating the cases before one judge or
commissioner or of coordinating hearings and orders.

£3)(b) Consolidation of cases. If the parties have not participated in the communication, the
parties shall be given notice and the opportunity to present facts and arguments before a decision
on consolidation is made.

A3(1) Within one county and court level. The court on its own motion or motion of a party
and upon the agreement of the judges or commissioners assigned to the cases may consolidate
the cases within one county and one court level pursuant to 878-3a-115(3), URCP 42, URCP 78
and URJP 28-and-CJA-4-107.

{B}(2) Between counties in one court level. The court on its own motion or motion of a party

and upon the agreement of the judges or commissioners assigned to the cases may transfer cases
in different counties of one court level to any county with venue or to any other county in
accordance with §78-13-9.

{©)(3) Between court levels. If the district court and juvenile court have concurrent
jurisdiction over cases, either court may transfer a case to the other court upon the agreement of
the judges or commissioners assigned to the cases. The district court shall certify to the juvenile
court issues of child custody, support and parent time in accordance with 878-3a-105(3)-and-CIA
4-902.

4)(c) Judicial reassignment. Within a district and a court level, the court may assign cases
from different counties to one judge upon the agreement of the judges or commissioners assigned

to the cases. A judge of one court or district may hear and determine a case in another court or

district upon assignment in accordance with Rule 3-108(3).
Rule4-902-Rule 110. Certification of district court casesto juvenile court.
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2-(@ When the district court certifies a question to the juvenile court, the clerk of the
district court shall transmit the entire case file to the clerk of the juvenile court who shall refer it
to the presiding judge for assignment.

3)(b) When the question certified to the juvenile court has been determined by the juvenile
court and the appropriate order entered, the clerk of the juvenile court shall transmit the file to
the clerk of the district court, who shall refer it back to the judge assigned to handle the matter.

Rule4-903-Rule 101. Uniform custody evaluations=>®

&—-(a)Custody evaluations shall be performed by persons with the following minimum
gualifications:

A}(1) Socia w
which-they-practice: workers who hold the designation of Licensed Clinical Social Worker and
are licensed by the state in which they practice may perform custody evauations within the

scope of their licensure.

+(2) Doctoral level psychologists who are

licensed by the state in which they practice may perform custody evaluations within the scope of

their licensure.

{S)(3) Physicians who are board certified in psychiatry and are licensed by the state in which

they practice may perform custody evaluations within the scope of their licensure.

34 Governed by §78-3a-105.
» Except for renumbering the paragraphs in accordance with the Supreme Court’ s protocol, the amendments
to thisrule are currently out for comment.
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(4) Marriage and family therapists who hold the designation of Licensed Marriage and

Family Therapist (Masters level minimum) by the state in which they practice may perform

custody evaluations within the scope of their licensure.

(b) Every motion or stipulation for the performance of a custody evaluation shall include:

(1) the name, address, and telephone nhumber of each evaluator nominated, or the evaluator
agreed upon;

(2) the anticipated dates of commencement and completion of the evaluation and the
estimated cost of the evaluation;

(3) specific factors, if any, to be addressed in the evaluation.

(c) Every order requiring the performance of a custody evaluation shall:

(1) require the parties to cooperate as requested by the evaluator;

(2) restrict disclosure of the evauation’s findings or recommendations and privileged

information obtained except in the context of the subject ligitation or other proceedings as

deemed necessary by the court;

(3) assign responsibility for payment;

(4) specify dates for commencement and compl etion of the evaluation;

(5) specify factors, if any, to be addressed in the evaluation;

(6) reguire the evaluator to provide written notice to the court, counsel and parties within five

business days of completion or termination of the evaluation and, if terminated, the reason:;

(7) require counsel or parties to schedule a settlement conference with the court to include

the evaluator within 45 days of notice of completion or termination unless otherwise directed by

the court.

2&-(d) In divorce cases where custody is at issue, one evaluator may be appointed by the

Court to conduct an impartial and objective assessment of the parties and submit a written report
to the Court. shal

court—unless-When one of the prospective custodians resides outside of the jurisdiction of the
court—H-these-cases—two individual evaluators may be gpointed. In cases in which two
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evaluators are appointed, the court will designate a primary evauator. The evaluators must

confer prior to the commencement of the evaluation to establish appropriate guidelines and

criteria for the evaluation and shall submit only one joint report to the Court.

3)-(e) The purpose of the custody evaluation will be to provide the Court with information it

can use to make decisions regarding custody and parenting time arrangements that are in the

child's best interest. This is accomplished by assessing the prospective custodians capacity to

parent, the developmental, emotional, and physical needs of the child, and the fit between each

prospective custodian and child. Unless otherwise specified in the order, Evaluaters-evauators

must consider and respond to each of the following factors:

A3(1) the child's preference;

{B}(2) the benefit of keeping siblings together;

{S)(3) the relative strength of the child's bond with one or both of the prospective custodians;

{B)(4) the general interest in continuing previously determined custody arrangements where
the child is happy and well adjusted;

{E)(5) factors relating to the prospective custodians character or status or their capacity or
willingness to function as parents, including:

{H(A) mora character and emotional stability;

{1)(B) duration and depth of desire for custody;

{HH(C) ahility to provide personal rather than surrogate care;

(D) significant impairment of ability to function as a parent through drug abuse, excessive
drinking or other causes;

£4(E) reasons for having relinquished custody in the past;

&4(F) religious compatibility with the child;

{4} G) kinship, including in extraordinary circumstances stepparent status;

v (H) financia condition; and

{9(1) evidence of abuse of the subject child, another child, or spouse; and

F)(J) any other factors deemed important by the evaluator, the parties, or the court.

(f) In cases in which specific areas of concern exist such as domestic violence, sexual abuse,

substance abuse, mental illness, and the evaluator does not possess specialized training or
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experience in the area(s) of concern, the evaluator shall consult with those having specialized

training or experience. The assessment shall take into consideration the potential danger posed to
the child’ s custodianand the child(ren).

(9) In cases in which psychological testing is employed as a component of the evaluation, it
shall be conducted by a licensed psychologist who is trained in the use of the tests administered,
and adheres to the ethical standards for the use and interpretation of psychological tests in the

jurisdiction in which he or she is licensed to practice. If psychological testing is conducted with
adults and/or children, it shall be done with knowledge of the limits of the testing and should be

viewed within the context of information gained from clinical interviews and other available

data Conclusions drawn from psychological testing should take into account the inherent

stresses associated with divorce and custody disputes.

Rule4-905-Rule 102. Domestic pretrial conferencesand orders.

(a) Ceurtcommissioners—In the judicial districts with a court commissioner, a court
commissioner shall conduct the pretrial conferences in al contested matters seeking divorce,

annulment, paternity or modification of a decree of divorce.

2(b) At the pretrial conference, the commissioner shall discuss the issues with counsel and
the parties, may receive proffers of evidence, and may receive evidence if authorized to do so by
the presiding district judge.

3)(c) Following the pretrial conference, the commissioner shall issde—a—pretrial-order
recommend a settlement plan which shall include:

A3(1) the issues stipulated to by the parties;

{B}(2) the issues which remain in dispute; and
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{S)(3) the commissioner's recommendations as to the disputed issues if the commissioner

conducted an evidentiary hearing on those issues.
4)(d) The commissioner may designate one of the parties counsel to—+reduce-the—pretrial

prepare awritten settlement plan

a a alalllalda’ -orgae cN a'an N

)
trial- 1ssues not resolved at the pretrial conference shall be set for trial.

A a’a -~
-

Rule4-911-Rule 103. Motion and order for payment of costs and fees.

(@) In any action designated by * 30-3-3(1), either party may move the court for an order
requiring the other party to provide costs, attorney fees, and witness fees, including expert
witness fees, to enable the moving party to prosecute or defend the action. The motion shall be
accompanied by an affidavit setting forth the factua basis for the motion and the amount
requested. The motion may include a request for costs or fees incurred:

AJ(1) prior to the commencement of the action,

{B}(2) during the action; or

{S)(3) after entry of judgment for the costs of enforcement of the judgment.

{2(b) The court may grant the motion if the court finds that:

A3(1) the moving party lacks the financial resources to pay the costs and fees;

{B}(2) the nornrmoving party has the financial resources to pay the costs and fees;

{S)(3) the costs and fees are necessary for the proper prosecution or defense of the action;
and

{B}(4) the amount of the costs and fees are reasonable.
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£3)(c) The court may deny the motion or award limited payment of costs and fees if the court

finds that one or more of the grounds in paragraph (2) is missing or enters in the record the
reason for denial of the motion.
{4)(d) The order shall specify the costs and fees to be paid within 30 days of entry of the

order or the court shal enter findings of fact that a delay in payment will not create an undue
hardship to the moving party and will not impair the ability of the moving party to prosecute or
defend the action. The order shall specify the amount to be paid. The court may order the amount

to be paid in alump sum or in periodic payments. The court may order the fees to be paid to the

moving party or to the provider of the services for which the fees are awarded.
Rule4-912 Rule 104. Child support wor ksheets.

Office-by-thefiing-party,-that-party-shal-(a) When filing a child support worksheet required by
§78-45-7.3, aparty shall:

(1) file the worksheet in duplicate with-the-court—Fhe-and the clerk of court shall send one
copy ef-the-werksheet-to the Administrative Office of the Courts:; or
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B)H-(2) file one worksheet with the court, send the information on the worksheet is

electronically transferred-to the Administrative Office by—the%ng-paﬁy—that—paﬁy—shau—and )
indicate on the worksheet-a

£3)(b) The court shal not enter the final decree of divorce, final order of modification, or
final decree of paternity until the completed worksheet is filed.

Stotopoptattan=2ule:
(a) A party in a divorce case may apply for a-defauljudgment-in-accordance-with-the
Utah-Rules-of Civil-Procedure—H-—entry of a decree without a hearing in cases in which the

opposing party fails to make a timely appearance after service of process or other appropriate

notice, waives notice, dipulates to the withdrawal of the answer, or stipulates to the entry of the
decree or entry of default. An affidavit in support of the decree shall accompany the application
for-defadlt. The affidavit shall contain evidence sufficient to support necessary findings of fact
and afinal judgment by stating that:

A(1) either petitioner or respondent was at the time of the petition

{5 aresident of Utah-the county in which the action was filed for at least three months

immediately prior to the commencement of the action and

3% 14 is administrative. It appears to be a self imposed requirement. | find nothing in state or federal statutes

requiring the annual report.
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i ” o i whicht : led:
{B}(2) petitioner and respondent are currently married;

{S)(3) the grounds for divorce provided in * 30-3-1 that exist;

{B}(4) public assistance has been provided or is being provided, or that public assistance has
not been and is not being provided; and

{E)(5) the proposed findings of fact and decree conform to the complaint or to the stipulation,
whichever forms the basis for entry of the decree-by-defauit.

£3)(b) At aminimum the affidavit shall contain or be accompanied by the following:

A1) the stipulation of the nontmoving party, if applicable; and

{B}(2) as required by-CJA—4-504 Rule 5(d), proof of service of the proposed order on the
non-moving party; and

{S)-(3)asrequired by " 78-45-7.3 and Rule4-912 104,

H(A) awritten statement that there are no dependent children of the marriage; or

{#H(B) two copies of a completed child support worksheet; and

{HH(C) a written statement that the amount of requested child support is or is not consistent
with the child support guidelines; and

{B}(4) asrequired by * 78-45-7.5,

{H(A) astatement of petitioner's current earnings;

{H(B) a statement of respondent’s current earnings;

HB(C) verification of earnings such as petitioner's and respondent’s tax returns, pay stubs, or
employer statements or records of the Department of Employment Security pursuant to the
Employment Security Act, Section 35-4-312 and the rules of the Department; and

{E}(5) asrequired by * 30-3-11.3 and Rule 4-907, a certificate of completion of a parenting
class or awritten statement that there are no dependent children of the marriage; and

F)(6) asrequired by * 78-45-9, if public assistance has been or is being provided, proof of

service upon the Office of Recovery Services of an invitation to join; and
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{&)(7) asrequired by " 62A-11-501 through * 62A-11-504, universal income withholding
forms and affidavits.

-A)-(c) (1) If the requested amount of child support is not consistent with the child support
guidelines, the statement regarding child support shall include facts sufficient to support a
finding of good cause why the amount of child support should deviate from the guidelines.

{B}(2) If the application is for a divorce decree upon the failure of the respondert to answer,
and if verification of earnings of the respondent are not available, the petitioner may, by affidavit
based on the best available evidence, represent to the court the income of the respondent. The
affidavit shall be served on the respondent. The court may permit the verification of income by
this process in other cases governed by this rule upon a showing of diligent efforts to obtain
verification of the income of the respondent.

{5)(d) The party applying for entry of the decree or counsel on behalf of the party shall file
with the affidavit and accompanying documents a "notice to submit” that shall identify each
document or statement required by this rule and note whether the document or statement is being
filed concurrent with the notice to suomit. If the document or statement is not being filed
concurrently, the notice to submit shall st